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Comparable Worth: A Post-Gunther Overview

Laura N. Gasaway*

* Director of Law Library and Professor of Law, University of Oklahoma. B.A 1967, M.L.S 1968, 
Texas Woman's University; J.D. 1973, University of Houston.

1 Twentieth Century Fund Task Force on Women and Employment, Exploitation from 
9 TO 5, at 4 (1975).

2. In 1977, median earnings for women were $8,618 while median earnings for men were $14,626. 
Women’s Bureau, U.S. Df.p’t of Labor, The Earnings Gap Between Women and Men 6 (1979) 
[hereinafter Earnings Gap],

3. Twentieth Century Fund Task Force on Women and Employment, Exploitation 
from 9 to 5, at 4.

4. Id.
5. Federal Legislation requiring equal pay for equal work has been on the books since Congress enacted 

the Equal Pay Act of 1963, 29 U.S.C. § 206(d) (1976). See notes 84-90 infra and accompanying text 
(discussing Equal Pay Act).

6. In this article, the term “comparable worth” stands for the concept of equal pay for work that 
involves responsibilities of commensurate value to the employer.

In recent years supporters of equal economic opportunity for women 
have focused on the problem of the underpayment of women in 
"traditional" female jobs. To correct this problem they have pro
posed the establishment of a comparable worth system requiring that 
different jobs be objectively valued on the basis of their intrinsic 
worth. In this article, Professor Gasaway analyzes the causes of the 
undervaluation of women's work, the steps being taken to correct it, 
and the legal and economic impediments to those solutions. Profes
sor Gasaway concludes that none of these problems are insoluble, 
and that the comparable worth concept, particularly in light of the 
Supreme Court's recent decision in County of Washington v. 
Gunther, provides a workable solution to a serious problem that 
otherwise defies answer.

Introduction

“Discrimination is not only an abstract injustice, it is a cause of severe 
economic hardship.”1 These hardships particularly affect American women, 
who continue to be paid substantially less than their male counterparts.2 Most 
women in the United States work out of financial necessity; sixty percent of 
them provide sole or vital support for themselves or their families.3 Moreover, 
although women head one out of ten families, an astonishing one out of three 
households subsisting below the poverty level are headed by women.4 Thus, 
the diminution in pay caused by sex discrimination has a devastating 
economic impact on a large segment of the American population. To 
eliminate economic deprivation of women, leaders in the equal employment 
opportunity field have begun to consider a new and far reaching remedy.

Equal pay for equal work is a concept familiar to most Americans.5 The 
new remedy under consideration goes even further; it would require equal pay 
for work of equal value or comparable worth.6 Each concept tackles different
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aspects of wage discrimination. Equal pay for equal work applies when two 
workers of the opposite sex are performing substantially equal work.7 The 
theory of comparable worth is broader; it addresses the effects of salary 
inequities and the undervaluation of women’s work in general. Under this 
theory, jobs should be compensated on the basis of their value to the 
employer. In essence, comparable worth attempts to compare the intrinsic 
value of unlike jobs.8

7 Courts have interpreted the "equal work” standard of the Equal Pay Act to mean “substantially 
equal." See note 132 infra and accompanying text (discussing court interpretations of standard and concept 
of substantial equality).

8. See generally C. Lindsay, Equal Pay for Comparable Work: An Economic Analysis of a 
New Antidiscrimination Doctrine (1980); Blumrosen, IToge Discrimination. Job Segregation, and 
Title VII of the Civil Rights Act of 1964. 12 Mich. J.L. Ref. 399 (1979); Kahn, Comparable Worth: Journey 
of a Thousand Miles, 3 Corp L. Rev. 136 (1980).

9 See Equal Pay for Equal Work 3 (BNA 1963).
10. Id.
11. Elisburg, Equal Pay in the United States: The Development and Implementation of the Equal Pay 

Act of 1963. 29 Lab. L.J. 195, 195 (1978).
12. For a discussion of cases decided by the War Labor Board, see Job Segregation and Wage 

Discrimination Under Title VII and the Equal Pay Act: Hearings Before the Equal Employment Opportunity 
Commission 7-13 (Apr. 28, 1980) (prepared statement of Winn Newman, General Counsel for Interna
tional Union of Electrical. Radio and Machine Workers, AFL-CIO-CLC and Coalition of Labor Union 
Women) (available at EEOC library) [hereinafter Newman statement],

13. Gitt & Gelb, Beyond the Equal Pay Act: Expanding Wage Differential Protections Under Title VII, 8 
Loy. Chi. L.J. 723, 735 (1977).

14 See Wallace, The Consent Decrees, in Equal Employment Opportunity and the AT&T Case 
269, 272 (P Wallace ed. 1976) (back pay, wage adjustments, and new promotional opportunites offered in 
AT&T settlement received considerable publicity).

15. See notes 221-41 infra and accompanying text (discussing federal agency actions). The AFL-CIO 
also supports comparable worth; in 1979 its annual convention passed a resolution supporting the concept. 
Bus. Week, Dec. 17, 1979, at 69. Women office workers also have organized in several large cities to press 
for the cause of comparable worth. See U.S. News & World Rep., Jan. 15, 1979, at 65 (discussing 
organization efforts). In addition, the heavily female American Library Association announced in 

The earliest discussion of an equal pay standard in the United States dates 
back to 1898, when a federally appointed Industrial Commission spoke out in 
favor of “equal pay for equal work.”9 In 1915, the congressionally created 
Commission of Industrial Relations recommended that women should receive 
the same compensation as men for the same service.10 During World War I, 
the War Department and the War Labor Conference Board called for equal 
pay without regard to sex, and applied this standard to more than fifty 
industrial dispute cases.11 The War Labor Board during World War II also 
supported an equal pay standard.12 The Board required equal pay for women 
if women replaced men in jobs or if women performed work of “comparable 
quality and quantity as men.”13 Thus, one of the earliest applications of equal 
pay concerned comparable work rather than equal work.

Recently, there have been a number of noteworthy developments relating 
to comparable worth. In 1973 and 1974, American Telephone and Telegraph 
signed consent decrees that provided for back pay, wage adjustments, and 
increased promotional opportunities for women.14 These settlements formally 
recognized that the Bell system had undervalued women’s jobs. In the federal 
government, the Equal Employment Opportunity Commission and the 
Department of Labor have voiced their support for comparable worth.15 
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Moreover, recent court actions have brought the issue of comparable worth to 
the forefront.16 Most significantly, the Supreme Court this term, in County of 
Washington v. Gunther,'1 eliminated what was thought to be a major 
impediment to the ability of plaintiffs to bring comparable worth claims.18 
These developments, applauded by some and feared by others, have focused 
attention on the traditional undervaluation of women’s jobs, rather than sex
based salary inequities for persons performing the same job.

November 1980 the appointment of a project director for their Equal Pay for Work of Equal Value Project 
The project will study the comparable worth issue. American Library Association News Release (Nov. 
1980).

Recently, the Comparable Worth Project was initiated in Oakland. California with the goal of 
supporting “women workers in their fight for comparable worth pay through networking, education and 
advocacy." In January, 1981 the Project initiated a Newsletter; it plans a West Coast Conference on 
Comparable Worth within the next year. Comparable Worth Project Newsletter, at 1, col. 1 (Jan. 1981).

16. See notes 79-198 infra and accompanying text (discussing court decisions).
17. 49 U.S.L.W. 4623 (U.S. June 9, 1981).
18. See text accompanying notes 99-126 infra (discussing Gunther).
19. See U.S. Bureau of Labor Statistics, Dep't of Labor, Rpt. No. 575, Women in the Labor 

Force: Some New Data Series 1 (1979) (proportion of women to total labor force increased from 18% 
in 1900 to 50% in 1978) [hereinafter Women in the Labor Force]. In 1900. only 5 million of the 28 
million American workers were female. It is estimated that by 1990 55% of females over 15 years of age 
will be in the labor force. Smith, The Movement of Women into the Labor Force, in The Subtle 
Revolution; Women at Work 1, 13 (R. Smith ed. 1979).

20. In 1956, median earnings for women were $2,827 and median earnings for men were $4,466. 
Earnings Gap, supra note 2, at 6. The earnings gap compares median earnings of male and female year- 
round full-time workers. Id.

The purpose of this article is to examine the comparable worth doctrine. 
The first section discusses the traditional undervaluation of “women’s work.” 
The following sections explore the legal bases of comparable worth, the major 
court decisions, and the unsolved legal problems. These sections demonstrate 
that considerable legal impediments to the implementation of comparable 
worth exist.

This article then examines the experiences of federal agencies, state 
governments, and other countries with comparable worth. Knowledge of 
these experiences may prove valuable in avoiding the problems and embracing 
the solutions already discovered in the area. This article next addresses itself 
to some of the more obvious impediments to implementation of comparable 
worth. First it focuses on the critical variable of the ability to measure 
“worth” by examining current job evaluation schemes, and proposed changes 
in these schemes. Next it reviews charges that comparable worth would have 
an adverse impact on the economy, concluding that these charges largely are 
exaggerated and without foundation. Finally, this article discusses the 
different methods of implementing comparable worth, and concludes that 
comparable worth is a morally compelling doctrine that merits adoption.

I. The Economics of Women’s Work

Although the number of women in the workforce has increased dramati
cally in this century,19 the relative economic position of working women 
actually has declined. In 1956, the earnings gap between men and women was 
substantial; women earned 63 percent of men’s earnings.20 By 1977, the gap 
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had widened; women earned only 59 percent of men’s earnings.21 Employers’ 
assumptions about female workers22 and the employment characteristics of 
women23 partially account for this gap.24 One study has estimated that the 
fewer number of hours women work, their higher absenteeism, their lower 
educational attainment,and their lower job seniority can only justify about 
one-third of the earnings gap.25 Occupational segregation and wage discrimi
nation appear to have caused the other two thirds.26

A. OCCUPATIONAL SEGREGATION

Occupational segregation occurs when women are denied equal access to 
certain occupations.27 Despite the rising number of women in the labor force, 
they remain crowded into occupations classified as “women’s jobs.”28 Today, 
two-thirds of the female labor force work in sales, service, or clerical jobs.29 In 
these female-dominated occupations, the pay is generally low, the opportuni
ties for promotion are limited, and the jobs require either few skills or skills 
the applicant already possesses.30 Even in these female-dominated occupa-

21. In 1977, median earnings for women were $8,618 while median earnings for men were $14,626. Id.
22. Employers' assumptions about female workers include preconceptions about women’s limited 

physical strength, their higher absenteeism, and the likelihood that they will interrupt employment for 
childbearing and childrearing. See R Tsuchigane & N. Dodge, Economic Discrimination Against 
Women in the United States 40-42 (1974) (slightly higher absenteeism of women cannot justify salary 
differentials); Cook, Equal Pay: Where Is It?, 14 Indus. Rel. 158, 159-60 (1975) (traditional reasons given 
to explain wage differentials include women’s lesser physical powers, leave requests for childbirth and 
higher absenteeism).

23. See R Tsuchigane & N. Dodge, supra note 22, at 36-37 (differences in male and female earnings 
attributable to women’s lower number of hours worked and lower level of educational attainment); Cook, 
supra note 22, at 159-61, 164 (traditional reasons given to explain wage differentials include women’s lower 
level of vocation training, lower rate of trade union organization and fewer number of hours permitted to 
work); Henle & Ryscavage, The Distribution of Earned Income Among Men and Women 1958-77, 103 
Monthly Lab Rev. 3, 6 (Apr. 1980) (factors responsible for earnings gap include women more likely to 
work part-time and women lack necessary job skills).

24. See Cook, supra note 22, at 159-61 (identifying factors used to justify unequal pay; questioning 
validity of these justifications); Henle & Ryscavage, supra note 23, at 6 (identifying factors used to explain 
earnings gap).

25. R Tsuchigane & N Dodge, supra note 22, at 49.
26. See id. at 49-50 (significant amount of unexplained wage differential result of bias, prejudice, and 

discrimination).
27. See A. Seidman, Working Women: A Study of Women in Paid Jobs 81 (1978) (discussing 

effects of occupation segregation).
28. Reagan, DeFacto Job Segregation, in Women in the U.S. Labor Force 90, 93-95 (A. Cahn ed. 

1979). The proportion of occupations with a balanced sex ratio also has not increased. A slight decrease in 
male-dominated occupations, however, is evident. See Laws, Psychological Dimensions of Labor Force 
Participation of Women, in Equal Employment Opportunity and the AT&T Case 125, 127 (P. 
Wallace ed. 1976). In order for occupational representation to be proportionate to the number of women in 
the total labor force, approximately two-thirds of the male or female labor force would have to move into 
nontraditional jobs. F. Blau, Equal Pay in the Office 100 (1977).

29. L. Howe, Pink Collar Workers, Inside the World of Women's Work 16 (1977). In 1900, 
over two-thirds of the female labor force worked in agricultural, manufacturing or clerical jobs. Id. For a 
table listing the percentages of women in many female-dominated occupations, see id. at 21.

30. Laws, supra note 28, at 131-32.
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tions, men usually have supervisory responsibility.31 In addition, the non
economic rewards for women often are vicarious rather than direct.32

Historically, some job segregation has resulted from protective legislation33 
that prohibited the employment of women in certain jobs, such as mining,34 or 
certain job categories, such as those requiring heavy lifting.35 These industries 
and occupations became sex-typed as “men’s work.”36 Female-dominated 
occupations, on the other hand, frequently relate to the family roles women 
have traditionally occupied, such as preparing food, and nuturing and 
instructing small children.37 For example, nursing38 was typed as women’s 
work because it was associated with such normative feminine charac
teristics.39 Other jobs, once predominantly male-dominated, have become 
women’s jobs.40 For example, bank tellers, telephone operators, and school

31. Barrett, Women in the Job Market: Occupations, Earnings and Career Opportunities, in The 
Subtle Revolution; Women at Work 31, 46 (R. Smith ed. 1979).

32. Examples of this are a secretary preparing her boss for business dealings or a nurse assisting a 
doctor. See id.

33. See generally E. Baker, Protective Labor Legislation, With Special Reference to 
Women in the State of New York (1925) (general history of protective labor laws); E. Fisch & M 
Schwartz, State Laws on the Employment of Women (1953) (compilation by state of laws relating 
to employment of women).

34. See, e.g.. N.Y. Lab. Law § 405 (McKinney 1965) (females prohibited from employment in or in 
connection with mines or quarries); Okla. Stat. Ann. tit. 40, § 85 (West 1951) (amended 1976) (women 
prohibited from employment underground in mines or quarries); Pa. Stat Ann. tit. 52, § 701-299.1 
(Purdon 1966) (repealed 1978) (women prohibited from employment in bituminous coal mines).

35. See, e.g., Mass. Ann. Laws ch. 149, § 53 (Michie/Law. Co-op 1976) (repealed 1980) (articles 
moved by women employees must not exceed 75 pounds unless provided with pulleys or casters); Minn. 
Stat. Ann. § 183.25 (West 1966) (repealed 1978) (combined weight of core box and plate handled by 
women must not exceed 25 pounds); Ohio Rev. Code Ann. § 4107.43 (Page 1980) (articles lifted 
frequently or repeatedly by women employees must not exceed 25 pounds).

36. See Blumrosen, supra note 8, at 402 (although some protective legislation declared invalid, effect on 
job patterns persists). It is ironic that legislation drafted to benefit working women actually has hindered 
them by eliminating employment opportunities.

37. See Sommers, Occupational Rankings for Men and Women by Earnings, 97 Monthly Lab. Rev. 
34, 41, 47 (Aug. 1974) (96.7% of housekeepers, 89.2% of waiters, 95.8% of private household laundry 
workers, 75.5% of food service workers, 89.6% of teacher’s aides, 96.6% of maids and servants and 98% 
of child care workers are women).

38. Other sex-typed occupations include librarians, school teachers, social workers, clerical workers, 
and service workers. Barrett, supra note 31, at 46.

39. General characteristics associated with women include patience, tolerance of routine and repetitive 
tasks, superior small muscle coordination, ability to supervise small children, inability to cope with 
strenuous physical activity and hazards, concern for social welfare and cultural improvement, and 
sensitivity to loud noises and dirty places. See C. Schreiber, Changing Places: Men and Women in 
Transitional Occupations 3, 14 (1979) (listing normative feminine characteristics); Barrett, supra note 
31, at 48 (same).

40. Special Task Force to the Secretary of Health, Education, and Welfare, Work in 
America 61 (1973) [hereinafter Work in America].



1128 The Georgetown Law Journal [Vol. 69:1123

teachers41 once were predominantly male jobs but now are dominated largely 
by women.42

Whatever method is used for determining whether a job is sex-typed,43 the 
sex-typing of an occupation creates a barrier that impedes one sex from 
entering a job occupied by the other sex.44 Although recent legislation may 
encourage women to seek non-traditional jobs,45 social pressures discourage 
women from entering men’s occupations.46 As a result, occupational categor
ies that were predominantly female at the turn of the century remain so 
today.47

Of course, there are some men who choose female sex-typed occupations.48 
Men who work in traditionally female jobs, however, generally anticipate 
promotions to more rewarding “men’s work.”49 Women, on the other hand, 
expect to remain in female-dominated occupations.50 Although in recent 
years more women have moved into management positions, especially in 
female-intensive occupations, the majority of supervisors and managers are 
still men.51

41. Although women might have been selected as school teachers on the basis of normative 
characteristics, women probably acquired this occupation by default. Compensation of elementary school 
teachers was so inadequate in the mid-1800's that men selected more lucrative careers. Women, who had 
fewer career possibilities, stepped into the teaching positions men abandoned T. Woody, A History of 
Women’s Education in the United States 462-65 (1929) (preference for female teachers based on 
perceived female characteristics and acceptance of lower pay); Oppenheimer, The Sex-Labeling of Jobs, 7 
Indes Rel. 219, 223 (1967-68) (cheapness and availability major factors in feminization of elementary 
school teaching).

42. See Work in America, supra note 40, at 61 (school teaching, telephone operating, and clerical 
work once male occupations); Blumrosen, supra note 8, at 408 (bank teller once predominantly white male 
occupation).

43. One definition of a sex-typed occupation relies solely on the percentage of occupancy by one sex. 
Another definition compares the percentage of occupancy by one sex to that sex’s representation in the 
total labor force. C. Schreiber, supra note 39, at 15-17. Schreiber suggests a more comprehensive 
definition that would include a historical perspective and an examination of whether society associated a 
particular occupation with one sex. Id. at 16-17.

44. Id.
45. See. e.g., The Civil Rights Act of 1964, title VII, 42 U.S.C. § 2OOOe-2(e) (1976) (discriminatory 

employment practices prohibited); Equal Pay Act, 29 U.S.C. § 206(d) (1976) (equal pay for equal work 
required); Mass. Ann. Laws ch. 149, § 105A (Michie/Law. Co-op 1976) (discriminatory wage rates 
prohibited).

46. See Organisation for Economic Co-operation and Development, Equal Opportunités 
for Women 32 (Paris 1979) (women discouraged from seeking education and training); C. Schreiber, 
supra note 39, at 16-17 (statistics suggest job segregation greater handicap for women than for men); 
Oppenheimer, supra note 41, at 228-29 (supervisors and co-workers more comfortable working with 
women who choose female dominated occupations); Reagan, supra note 28, at 100 (noting strong social 
attitude that women’s role is in home); cf. Stanley & Soule, Women in Male-Dominated Professions: 
Contrasts in their Personal and Vocational Histories, 4 J. Vocational Behavior 245, 247 (1974) (mothers 
of professional women also more likely to be career women).

47. C. Schreiber, supra note 39, at 14.
48. See L. Howe, supra note 29, at 21 (listing percentage of females in female-dominated occupations).
49. In a study of 100 employees in non-management positions, Schreiber discovered that males in 

traditionally female jobs expected promotions within the company. C. Schreiber, supra note 38, at 46. 
Women co-workers also believed that the males would be promoted. See id. at 118-19. The study’s results 
actually contradicted these expectations; men in female dominated occupations received few promotions. 
Id. at 117 The importance of the study, however, is that it shows the pervasiveness of sex-based 
expectations and stereotypes.

50. See id. at 119-20 (in study, both men and women shared expectation that women would stay in 
lower-level jobs).

51. From 1970 to 1975, the proportion of women managers and administrators in female-dominated
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Occupational segregation molds the attitudes of both employers and 
employees. It conditions women to limit their aspirations and career choices 
to traditionally female jobs.* 52 It also influences personnel managers to restrict 
the job opportunities available to women.53 This is especially significant 
because, although discrimination can occur at the time promotion decisions 
are made, the widest latitude for discrimination exists at the initial job 
assignment.54

industries increased from 19% to 23%. Comparable statistics for women in male-dominated industries 
show less improvement, increasing only from 5% to 6%. See Shaeffer, Improving Job Opportunities for 
Women from a U.S. Corporate Perspective, in Equal Employment Policy for Women: Strategies 
for Implementation in the United States, Canada and Europe 277, 285 (R. Ratner ed. 1980). 
The increased opportunity for promotion in female-intensive industries may perpetuate occupational 
segregation because women seeking promotion to management positions will tend to select these industries.

52. See Barrett, supra note 31, at 53 (over 75% of young women surveyed who anticipated employment 
outside home at age 35 aspired to traditionally female careers); Laws, supra note 28, at 130 (sex-typing 
affects occupational aspirations and choices of women).

53. See Shaeffer, supra note 51, at 303 ("typical stereotyped negative attitude male managers have about 
women” impede job opportunities for women).

54. See Blau & Jusenius, Economists' Approaches to Sex Segregation in the Labor Market: An Appraisal, 
1 Signs 181, 193 (Part 2, 1976) (latitude of employer to differentiate among individuals broadest in 
selection of new workers); cf. Malkiel & Malkiel, Male-Female Pay Differentials in Professional 
Employment, 63 Am. Econ. Rev. 693, 704 (1973) (women with same training and experience as men 
assigned to lower job levels).

55. See note 39 supra (discussing expectation that women possess superior manual dexterity and 
tolerance of repetitive routine tasks, whereas men possess superior physical strength and tolerance of dirty 
places); Newman statement, supra note 12, at 22 (employer assigns women to assembly jobs in belief that 
women unsuited for heavier work).

56. See Barrett, supra note 31, at 35 (personnel officers may routinely choose women as secretaries and 
men as management trainees).

57. See Newman statement, supra note 12, at 29 (in union plants initial job assignment has direct causal 
relation to persistent segregation patterns).

58. See Barrett, supra note 31, at 36 (access to career ladders, specialized training on the job, and 
increased supervisory responsibilities concomitants of traditional male jobs); Blau & Jusenius, supra note 
54, at 195 (women's jobs are "dead-end” jobs because of fewer possibilities for promotion); Blumrosen. 
supra note 8, at 412 (no access to financial ladder for most female jobs).

59. See Blumrosen, supra note 8, at 401 (job segregation and wage discrimination inseparable problems 
caused by same forces); Remick, Beyond Equal Pay for Equal Work: Comparable Worth in the State of 
Washington, in Equal Employment Policy for Women: Strategies for Implementation in the 
United States, Canada, and Western Europe 405, 418 (R. Ratner ed. 1980) (job segregation might 
be more tolerable if unrelated to earning differentials).

As with occupational segregation in general, discrimination in initial job 
assignments results from normative expectations and the sex-typing of jobs. 
This is demonstrated in the factory by the assignment of female applicants to 
the assembly line and male applicants to the janitorial staff.55 In the office, the 
assignment of female applicants to clerical jobs and male applicants to 
management-trainee positions displays a similiar bias.56 Such discrimination 
in initial job assignments results in the persistence of job segregation57 and the 
restriction of promotion opportunities for women.58 The ultimate result is 
"wage discrimination”—the economic penalization of women workers per
forming work equivalent to that performed by men in male-typed jobs.59

B. WAGE DISCRIMINATION

Employers who segregate men and women by job classifications can 
discriminate against female employees by assigning lower wage rates to their 
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job categories.60 For example, employers often compensate manual labor jobs 
better than such female-dominated professions as teaching.61 Overall, statis
tics show that women earn only fifty-nine cents for every dollar earned by 
men.62 Women also can receive lower compensation than men working within 
the same job category.63 This undervaluation of women’s work can be the 
product of both conscious discrimination,64 and unconscious social percep
tions.65

The undervaluation of women’s work becomes especially evident when an 
occupation shifts from being male-dominated to female-dominated. 
Downgrading of a traditionally male job can be accomplished by reducing 
responsibilities in order to justify decreased compensation66 or by increasing 
the use of part-time employees.67 Employers also have downgraded jobs 
simply by depressing wages without reducing job responsibilities. This allows 
women with lower wage expectations to replace higher paid males.68 Even the 
perception that the number of women in an occupation is increasing can 
contribute to the downgrading of that occupation.69

60. An example of blatant economic discrimination against women is described in the appellant’s brief 
tn International Union of Electrical, Radio & Machine Workers v. Westinghouse Electric Corp., 631 F.2d 
1094 (3d Ctr. 1980) petition for cert, filed, 49 U.S.L.W. 3410 (U.S. Nov. 14, 1980) (No. 80-781). Prior to 
Feb. 1, 1965. Westinghouse strictly segregated all jobs in their Trenton, N.J. plant by sex. Brief for 
Appellant at 7. Under a pay procedure instituted in 1938, women received lower wages than men working 
at the same grade. Id. In 1965, Westinghouse abolished the express distinction between men’s and women’s 
wage rates. The new unitary wage grading system, however, relegated women’s jobs to the low end of the 
pay scale. Id. at 10 Ten years after abolition of express segregation, 182 of 183 employees in the lowest four 
labor grades were female. Id. at 11.

61. Greenberger & Gutmann, Legal Remedies Beyond Title VII to Combat Sex Discrimination in 
Employment, in Women in the U.S. Labor Force 75, 89 (A. Cahn ed. 1979) (compensation emphasizes 
male traits more than female traits); Sommers, supra note 37, at 39, 43 (kindergarten teachers have median 
earnings of S6.073; deliverymen, $6,582).

62. Earnings Gap, supra note 2, at 1, 6. Women are 3.2 times more likely than men to be earning 
S3000-S4900 annually. Id. at 1,7.

63. See id. at 8-9 (table showing that women’s earnings as percentage of men’s equalled 49.8% for retail 
sales workers, 63% for bookkeepers, and 78.1% for elementary and secondary teachers). But see Work in 
America, supra note 40, at 61-62 (some of wage differential may reflect fewer hours worked by women). 
The existence of women earning less than men with the same amount of education probably discourages 
women from investing in further education. Cf. Stevenson, Relative Wages and Sex Segregation by 
Occupation, in Sex Discrimination and the Division of Labor 175, 178 (C. Lloyd ed. 1975) 
(employers restrict women to work similar to that done by men who have fewer years of schooling), 
women by reduced prestige, lower pay and decreased promotional opportunities).

64. See note 60 supra (Westinghouse expressly established lower wage scale for women).
65. See Blumrosen, supra note 8, at 416 (both men and women consider women’s work less valuable 

than men's work).
66. See J Lyle & J. Ross, Women in Industry: Employment Patterns of Women in 

Corporate America 8 (1973) (mortgage loan officers’ position downgraded when turned over to women 
by reduced individual responsibility, lower placement on corporate organization chart, and narrower 
salary range); Blumrosen, supra note 8, at 408 (bank tellers’ position downgraded when turned over to 
women by reduced prestige, lower pay and decreased promotional opportunities).

67. See J Lyle & J Ross, supra note 66, at 8 (use of part-time workers results in economic advantage 
for employer because part-time workers generally receive fewer fringe benefits).

68. See note 41 supra (women replaced men as elementary school teachers because compensation 
inadequate for men).

69. In a study, male and female college students read job descriptions of five professions, which were 
constructed to suggest that the percentage of women in these professions would increase. Subsequently, the 
students decreased their subjective appraisal of these professions in such areas as prestige and desirability. 
Touhey, Effects of Additional Women Professionals on Ratings of Occupational Prestige and Desirability, 29 
J Personality & Soc. Psych. 86, 86-89 (Jan. 1974).
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Market forces also contribute to wage discrimination and the undervalua
tion of women’s work.70 Occupational segregation restricts job opportunities 
for women71 at a time when more women are seeking jobs.72 As a conse
quence, women who are prohibited or discouraged from applying for 
lucrative male jobs compete in larger numbers for traditionally female jobs.73 
This oversupply creates a phenomena aptly known as “crowding.”74

70. See Kahn, supra note 8, at 136 (availability of women who will accept low-paid jobs causes low 
wage rates for women).

71. See note 27 supra and accompanying text (occupational segregation denies women equal access to 
certain jobs).

72. See note 19 supra (proportion of women to total labor force increasing).
73. See Barrett, supra note 31, at 76 (continued job segregation combined with huge influx of women 

workers has depressed wages and increased difficulty of finding jobs); Laws, supra note 28, at 130 
(occupational segregation leads to increased competition for same jobs among women).

74. See Blau & Jusenius, supra note 54, at 183 (interplay of relatively low demand for particular type of 
worker with relatively large supply of same type of worker causes crowding).

75. See Work In America, supra note 40, at 60 (excess supply of women workers reduces wages below 
what otherwise would prevail).

76. See Kahn, supra note 8, at 136 (availability of women at low pay rather than skill, effort, or 
responsibility required for job establishes wage rates); notes 355-75 infra and accompanying text 
(discussing job evaluation schemes).

77. See Barrett, supra note 31, at 61 (crowding of growing female labor force into traditional jobs 
responsible for depressing women’s wages); Laws, supra note 28, at 130-31 (wages depressed by oversupply 
of women workers); cf. Pettman & Fyfe, Introduction, in Equal Pay for Women: Progress and 
Problems in Seven Countries 1, 2 (B. Pettman ed. 1977) (women’s occupations not evaluated 
objectively).

78. Cf Bergmann & King, Diagnosing Discrimination, in Equal Employment Opportunity and 
the AT&T Case 49, 49 (P. Wallace ed 1976) (occupational segregation increases female unemployment 
rate).

79. 29 U.S.C. § 206(d) (1976).
80. 42 U.S.C. §§ 2000e (1976).
81. See notes 127-98 infra and accompanying text (discussing courts’ different interpretations of this 

relationship before Gunther).

Crowding assures employers of an oversupply of female job applicants, 
which removes the economic incentive to increase wage levels75 or to evaluate 
job categories on the basis of performance characteristics.76 Crowding 
depresses women’s wages77 and explains in part the higher unemployment 
rate for women.78

Working women thus are subject to a vicious cycle. Occupational segrega
tion creates crowding and controls the woman’s initial job assignment. The 
initial job assignment in turn determines promotion opportunities and 
perpetuates occupational segregation. Crowding intensifies job segregation, 
reduces wages, and contributes to unemployment. All of these interrelated 
factors encourage wage discrimination and the undervaluation of women’s 
work. This intricate maze of traditional employment practices consigns 
women to poor pay and dead end jobs.

II. The Legal Bases Of Comparable Worth

The uncertain relationship between two statutes—the Equal Pay Act of 
196379 and title VII of the Civil Rights Act of 196480 — has been the greatest 
legal obstacle to the implementation of equal pay for comparable worth.81 
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Until recently, it was not clear whether the Equal Pay Act limited title VII 
wage discrimination claims to cases of “equal” work. The Supreme Court, 
however, conclusively determined this relationship in the recent case of 
County of Washington v. Guntherf2 holding that title VII was not so limited.83

A. STATUTORY BACKGROUND

Congress enacted the Equal Pay Act (EPA) in response to a growing 
demand for equal pay for women. Although earlier versions of the EPA used 
the term “comparable work,”84 equal work appeared in the final version.85 
Debates on the Act suggest that although the Senate did not intend equal 
work to mean identical work, this was the intention of the House.86 Thus, the 
definition of equal work under the Act is somewhere between indentical and 
comparable work. Courts, in fact, have interpreted equal work to mean work 
that is “substantially equal.”87

Under the Act, a court must determine whether the jobs of the man and 
woman require equal skill, effort, and responsibility, and whether they are 
performed under similar working conditions.88 Current Department of Labor 
regulations state that job content, and not job classification or title, is the 
controlling factor when examining jobs under the Act.89 The Act specifically

82. 49 U.S.L.W. 4623 (U.S. June 9, 1981) (5-4 decision).
83. Id. at 4625.
84 Senators Pepper and Morse introduced the first equal pay bill in 1945, which contained a 

"comparable work" standard. See S. 1178, 79th Cong., 1st Sess., 91 Cong. Rec. 6411 (1945). Other 
members of Congress also introduced similar bills in subsequent years. See S. 706, 81st Cong., 1st Sess., 95 
Cong. Rec. 550 (1949) (containing comparable work standard); S. 1556, 80th Cong., 1st Sess.. 93 Cong. 
Rec. 8085 (1947) (same); H R. 1584, 81st Cong.. 1st Sess., 95 Cong. Rec. 433 (1949) (same); H R. 4408, 
80th Cong.. 1st Sess., 93 Cong. Rec. 10,523 (1947) (same); HR 4273, 80th Cong., 1st Sess., 93 Cong. 
Rec. 9344 (1947) (same).

For a discussion of the early history of equal pay legislation, see Ehsburg, supra note 11, at 198-99; Gift 
& Gelb, supra note 13, at 734-42; Nelson, Opton & Wilson, Wage Discrimination and the 'Comparable 
Work' Theory in Perspective, 13 U. Mich. J.L. Ref. 233, 265-67 (1980); Ross & McDermott. The Equal 
Pay Act of 1963: A Decade of Enforcement, 16 B.C. Indus. & Com. L. Rev. 1, 4-6 (1974); Comment, The 
Bennett Amendment—Title VII and Gender-Based Discrimination, 68 Geo. L.J. 1169, 1172-73 (1980) 
[hereinafter Bennett Amendment],

85. 29 U.S.C. § 206(d) (1976).
86. The 1962 equal pay bill, H.R. 11,677, 87 Cong., 2d Sess. (1962) originally called for equal pay for 

comparable work. Congresswoman St. George proposed an amendment substituting the word "equal” for 
"comparable." Her avowed intention was to reduce the amount of “latitude” the word comparable 
allowed. 108 Cong Rec. 14,767 (1962). The bill passed the House as amended. Although the Senate 
passed a similar version as an amendment to the Foreign Services Buildings Act of 1926, the House refused 
to pass the bill as a rider. 108 Cong. Rec. 22,082, 23,013 (1962) The following year the House passed the 
EPA, H. R. 6060, 88th Cong., 1st Sess., and the bill became Pub. L. No. 88-38, containing the equal work 
standard rather than the comparable work standard. 29 U.S.C. § 206(d)(1) (1976).

Senator McNamara, chairman of the Senate Subcommittee on Labor, stated it was not the intent of the 
Senate to require that the jobs being compared be identical. 109 Cong. Rec. 8915 (1963). Representative 
Goodell said that the House substituted the word "equal" for “comparable" during discussion of the 1962 
bill in order to narrow the concept, and that equal meant “the jobs involved should be virtually identical, 
that is, they would be very much alike or closely related to each other." Id. at 9197. For the full legislative 
history of the EPA, see Staff of the House Committee on Education and Labor, 88th Cong., 1st 
Sess., Legislative History of the Equal Pay Act of 1963 (Comm. Print 1963).

87. See note 132 infra and accompanying text (courts adopted “substantially equal" standard).
88. 29 U.S.C. § 206(d)(1) (1976).
89. 29 C.F.R. § 800.121 (1980). The regulations also state that skill includes ability, experience, 
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allows employers to maintain different wage rates for men and women in 
substantially equal jobs if payment is based on: (1) a seniority system, (2) a 
merit system, (3) a system that measures earnings by quantity or quality of 
production, or (4) a differential based on a factor other than sex.* 90 These 
affirmative defenses recognize that there can be factors justifying wage 
differentials even when employees are performing equal work.

training, and education measured in terms of job performance requirements. Id. at § 800.125. In judging 
equality of skill, an employer may not consider skills unrelated to job performance. Id. The regulations 
define effort as the amount or degree of physical or mental exertion required to perform the job 
successfully. Id. at § 800.127. Differences in kinds of effort expended, however, will not justify wage 
differentials. Id. Responsibility deals with the degree of accountability required, with emphasis on the 
importance of the job obligation. Id. at § 800.129. The regulations set out no criteria for measuring whether 
working conditions are similar, but instead suggest that a “practical judgement" be made. Id. at § 800.131 
In Coming Glass Works v Brennan, 417 U.S. 188 (1974), the Supreme Court stated that working 
conditions encompassed the physical surroundings and hazards of a job. Id. at 202.

90. 29 U.S.C. § 206(d)(1) (1976).
91. Pub. L. No. 88-352, 78 Stat. 253 (codified at 42 U.S.C. § 2000e (1976). The act provides, inter alia.

§7O3(a) It shall be an unlawful employment practice for an employer:
(1) to fail or refuse to hire or to discharge any individual, or otherwise to discriminate 
against any individual with respect to his compensation, terms, conditions, or privileges of 
employment, because of such individual’s race, color, religion, sex or national origin

92. See Berg, Equal Employment Opportunity Under the Civil Rights Act of 1964, 31 Brooklyn L 
Rev. 62, 62 (1964) (doubtful that Civil Rights Act supporters favored amendment); Miller, Sex 
Discrimination and Title VII of the Civil Rights Act of 1964, 51 Minn. L. Rev. 877, 880-84 nn.29, 34-35 
(1967) (opponents of Civil Rights Act strongest supporters of Smith Amendment); Vaas, Title VII: 
Legislative History, 7 B.C. Indus. & Com. L. Rev. 431,441-43 (1966) (leading proponents of Civil Rights 
Act opposed Smith Amendment); Bennett Amendment, supra note 84, at 1174 (same). But see Gitt & Gelb, 
supra note 13, at 743-44 (disputing contention that inclusion of sex provision intended as diversionary 
tactic).

93. See 42 U.S.C. § 2000e-17 (1976) (title VII bans discrimination in advertising, recruiting, hiring, 
promotion, termination of employment, and payment of wages).

94. Berger, Equal Pay, Equal Employment Opportunity and Equal Enforcement of the Law for Women, 
5 Val. L. Rev. 326, 331 (1971). Berger suggests that it was more difficult to pass title VII because the EPA 
covers a more blatant form of discrimination; the EPA was less controversial and had stronger union 
support Title VII provides that sex segregated jobs are unlawful unless there is a bona fide occupational 
qualification requiring one sex for a particular job. 42 U.S.C. § 2OOOe-2(e)(l) (1976).

95. Senator Dirksen raised the issue of duplicitous coverage of title VII and the EPA He stated that the 
anti-sex discrimination provision of title VII extended far beyond the scope of the EPA because title VII 
did not require equal work. Senator Clark answered this objection by explaining that title VII extended 
coverage to sex segregated jobs while the EPA applied only when persons of the opposite sex were 
performing equal work. 110 Cong. Rec. 13,647 (1964).

96. Senator Bennett stated that “[t]he purpose of my amendment is to provide that in the event of 
conflicts the provisions of the Equal Pay Act shall not be nullified.” 110 Cong. Rec. 13,647 (1964).

Unlike the EPA, the sex discrimination provision of title VII91 is curiously 
devoid of legislative history. Many commentators believe Congressman H. 
Allen Smith proposed adding the gender provision to title VII as a last minute 
attempt to defeat the bill, which originally was intended to prohibit only race 
discrimination in employment.92 In any event, Congress clearly intended title 
VII as a whole to provide broad protection against discrimination in the entire 
employment relationship.93 As such, it is arguably broader in scope than the 
EPA.94 Congress, however, expressed some confusion concerning the rela
tionship between title VII and the EPA.95

During the debate over title VII, Senator Bennett, in an effort to harmonize 
title VII with the EPA,96 proposed the following amendment:
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It shall not be an unlawful employment practice under this 
subchapter for any employer to differentiate upon the basis of sex 
in determining the amount of the wages or compensation paid or to 
be paid to employees of such employer if such differentiation is 
authorized by the provisions of [the EPA].97

97. 42 U.S.C. § 2000e-2(h) (1976).
98. See notes 127-98 infra and accompanying text (discussing differing court interpretations of this 

amendment).
99. 49 U.S.L.W 4623 (U.S. June 9, 1981).
100. Id. at 4624 Oregon requires that only women guard female inmates. Id. at 4626 n.2.
101. Id. at 4628.
102. Part of the pay differential was due to different duties; the male guards supervised more prisoners 

and the female guards devoted more time to “less-valuable” clerical duties. Id. at 4624
103 Id. In the district court, the respondents also alleged that the county paid them unequal wages for 

work substantially equal to that performed by male guards. Id. Because the duties of the male and female 
guards were different, the district court held that their jobs were not substantially equal; therefore, the 
respondents were not entitled to equal pay. Id. The United States Court of Appeals for the Ninth Circuit 
affirmed this ruling, and the respondents did not seek review on the issue. Id.

104. Id.
105. Id. at 4628.
106. Id. at 4625.
107. Id.
108. Id. For a discussion of the Ninth Circuit's decision, see notes 164-87 infra and accompanying text.
109. 49 U.S.L.W. at 4625-26.

The precise meaning of this amendment has been the subject of great debate, 
centering on whether it was meant to limit the scope of title VII to that of the 
EPA, or merely to incorporate the EPA’s four affirmative defenses.98 In 
Gunther the Supreme Court finally decided the significance of the Bennett 
amendment.

B. THE GUNTHER DECISION

In County of Washington v. Gunther,99 the county paid substantially lower 
wages to female guards in the female section of the county jail than it paid to 
male guards in the male section of the jail.100 The respondents, four female 
guards, argued that part of this 30 percent101 pay differential102 was attributa
ble to intentional sex discrimination in violation of title VII.103 They based 
their claim on the county’s own evaluation of the worth of their jobs.104 The 
county had determined that the wages of the female guards should be equal to 
95 percent of that of the male guards, rather than the 70 percent the women 
were receiving.105

Arguing against the applicability of title VII to respondent’s claim, the 
county contended that the Bennett amendment restricted title VII sex-based 
wage discrimination claims to those that also could be brought under the 
EPA’s equal work standard.106 The female guards, however, maintained that 
the Bennett amendment merely incorporated the four affirmative defenses of 
the EPA into title VII, and that the amendment was not restricted to cases 
involving “equal work” as that term has been construed.107 Affirming the 
decision by the United States Court of Appeals for the Ninth Circuit,108 the 
Supreme Court agreed with the respondents and held that the Bennett 
amendment does not restrict title VII’s prohibition against sex-based wage 
discrimination to claims for equal pay for equal work.109 The Court recog
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nized that such claims can be brought under title VII “even though no 
member of the opposite sex holds an equal but higher-paying job, provided 
that the challenged wage rate is not based on seniority, merit, quantity or 
quality of production, or ‘any other factor other than sex.’”110

The Court first examined the language of the Bennett amendment, noting 
that it bars sex-based wage discrimination claims under title VII when the 
EPA “authorizes” the pay differential.111 The Court reasoned that the first 
part of the EPA could not authorize anything because it is “purely prohibito
ry.”112 The Court, however, concluded that the second part of the EPA 
essentially “authorizes” employers to differentiate in wages paid to men and 
women on the basis of any one of the four affirmative defenses.113 Thus, the 
“authorize” language of the Bennett amendment incorporates only the EPA’s 
affirmative defenses into title VII.114

The Court drew further support from the legislative history of the Bennett 
amendment, and placed special emphasis on the Senate’s characterization of 
the amendment as a “technical correction” of the bill.115 Although acknowl
edging the sparseness116 and ambiguity117 of the legislative history, the Court 
concluded that the few references by members of Congress to the Bennett 
amendment “are broadly consistent” with the Court’s interpretation and “do 
not support an alternative reading.”118 Moreover, the Court found additional 
support for its interpretation in the broad remedial purposes of title VII and 
the EPA.119 Because Congress has supported a “broad approach” to the

110. Id. In addition, the Court emphasized that the wages were depressed because of intentional sex 
discrimination. Id. at 4625.

111. Id. at 4625.
112. Id. The EPA, in relevant part, states that “No employer having employees subject to any 

provisions of this section shall discriminate . . . .” 29 U.S.C. § 206(d) (1976).
113. 49 U.S.L.W. at 4625.
114. Id. The petitioners argued that this construction of the Bennett amendment "would render it 

superfluous” because the first three affirmative defenses already are incorporated into title VII and the 
fourth defense—“any other factor other than sex”—is incorporated implicitly into title VII Id. at 4625-26 
The Court disagreed, however, noting that the Bennett amendment was merely a technical amendment 
designed to resolve any conflicts between title VII and the EPA. Id. at 4626. Moreover, incorporation of 
the fourth affirmative defense could have significant consequences for title VII litigation. Id.

115. On the floor of the Senate, Senator Bennett stated that “I understand that the leadership in charge 
of the bill have agreed to the amendment as a proper technical correction of the bill." Id. at 4627 (citing 110 
Cong. Rec. 13,647 (1964)). Moreover, the Court noted that “the focus of congressional concern was on 
administrative interpretation and enforcement procedures, rather than on the 'equal work' limitation” Id. 
at 4627 n.13.

The Court also noted that Senator Dirksen’s comment that the Bennett amendment merely “recog- 
nize[sj” the exceptions in the Fair Labor Standards Act is consistent with the Court's interpretation. Id. at 
4627. The Court, however, had to conclude that a statement by Representative Celler, suggesting that 
compliance with the EPA brings an employer into compliance with title VII, "was not intended to be 
precise and does not provide a solution to the present problem." Id. The Court also refused to give any 
weight to comments similar to Representative Cellar’s, but made after the passage of the legislation. Id. at 
4627 n.16.

116. See id. at 4626 (neither House of Congress had opportunity to undertake formal analysis of 
relation between title VII and EPA).

117. See id. at 4627 (few references by members of Congress to Bennett amendment do not explicitly 
confirm or deny that its purpose was to incorporate into title VII the four affirmative defenses).

118. Id.
119. Id. at 4628. The Court also examined the inconsistent interpretations of the Equal Employment 

Opportunity Commission. See notes 221-31 infra and accompanying text (discussing EEOC positions). The 
Court concluded that it felt “no hesitation in adopting . . . the most persuasive interpretation of the 
Amendment” in light of the EEOC’s positions.” 49 U.S.L.W. at 4628. 
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definition of equal employment opportunity, the Court reasoned that it must 
"avoid interpretations of title VII that deprive victims of discrimination of a 
remedy, without clear congressional mandate.”120

120 49 U.S L.W at 4628. In addition, the Court noted that adoption of the petitioner's position would
have had other far-reaching consequences, including the denial of title VII protection against sex-based 
wage discrimination to women whose employers are not subject to the Fair Labor Standards Act but are 
covered by title VII The Court observed that “[tjhere is no persuasive evidence that Congress intended 
such a result .. .” Id.

121 Id. at 4629 (Rehnquist J., with Burger, C.J., Stewart & Powell, JJ., dissenting).
122 The dissent examined closely the legislative history of the EPA, concluding that Congress “was 

unwilling to give either the Federal Government or the courts broad authority to determine comparable 
wage rates.” Id. at 4630 The dissent also claimed that statements by Senator Clark, prior to the 
introduction of the Bennett amendment, statements by Senator Bennett, after passage of the amendment, 
and remarks by Representative Cellar during consideration of the amendment in the House all supported 
the notion that title VII incorporates the equal work standard of the EPA. Id. at 4631-32.

123. Id. at 4629.
124. See id. at 4633 (language of amendment draws no distinction between EPA’s standard for 

liability—equal pay for equal work—and Act’s defenses); id. at 4634 (women have adequate remedies 
under title VII for denial of job opportunités; whether women need additional protection is policy matter 
for Congress).

125. Id. at 4624.
126. Id. at 4628-29. The dissent especially attempted to narrow the Court's holding. See id. at 4635 

(Rehnquist, J., with Burger, C.J., Stewart & Powell, JJ., dissenting) (Court’s narrow holding is perhaps its 
saving feature).

Justice Rehnquist, writing in dissent, maintained that “the legislative 
history of both the Equal Pay Act and title VII clearly establish that there can 
be no title VII claim of sex-based wage discrimination without proof of ‘equal 
work.’”121 Emphasizing different aspects of the legislative history of the 
Bennett amendment,122 the dissent contended that the Court had ignored 
relevant legislative history.12’ Moreover, the dissent concluded that both the 
language of the Bennett amendment and its underlying policy did not support 
the Court’s interpretation of the amendment.124

Courts and commentators probably will pay special attention to language 
in the Court’s decision that seems to narrow its holding. At the beginning of 
the opinion, the Court emphasized “the narrowness of the question before us 
in this case. Respondents’ claim is not based on the controversial concept of 
‘comparable worth'. . . .”125 At the conclusion of the opinion, the Court, using 
similar language, stated:

respondents’ suit does not require a court to make its own 
subjective assessment of the value of male and female guard jobs, or 
to attempt by statistical technique or other method to quantify the 
effect of sex discrimination on the wage rates. We do not decide in 
this case the precise contours of lawsuits challenging sex discrimi
nation in compensation under Title VII.126

Although courts might use this language to impede future comparable worth 
litigation, it probably should not be interpreted in this manner. Rather, this 
language seems to suggest only that the procedural posture of Gunther did not 
require answers to these questions, not that courts should not address 
comparable worth claims.
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III. Lower Court Decisions

Prior to the Supreme Court’s decision in Gunther, several circuits ad
dressed the issue of whether title VII covers equal pay for comparable work, 
but the results were inconclusive.127 The stage for this situation was set in the 
early 1970’s as different courts applied different interpretations to the Bennett 
amendment. The most important of these early decisions came from the 
Third Circuit. In Schultz v. Wheaton Glass Co.128 the court, construing the 
“equal work” standard of the EPA,129 ruled that a ten percent wage 
differential between male and female packer-inspectors violated the EPA even 
though male packer-inspectors performed additional insignificant duties.130 
Noting that Congress rejected the comparable work standard in adopting the 
EPA,131 the court concluded that the Act applied to jobs that, although not 
identical, were substantially equal.132

127. See. e.g., Pantchenko v. C.B. Dolge Co., 581 F.2d 1052, 1054 (2d Cir. 1978) (per curiam) (no title 
VII or EPA violation when inexperienced female employee paid less than experienced male employees 
doing comparable work); Keyes v. Lenoir Rhyne College, 552 F.2d 579, 580 (4th Cir.) (no title VII 
violation if plaintiff does not prove salary differentials for “substantially equal” jobs), cert, denied, 434 U.S. 
904 (1977); Calage v. Univ, of Tenn., 544 F.2d 297, 300 (6th Cir. 1976) (no title VII violation when male 
and female employees perform substantially different duties); Gerlach v. Michigan Bell Tel. Co., 501 F 
Supp. 1300, 1320 (E.D. Mich. 1980) (no title VII violation when plaintiff merely alleges that employer 
failed to properly value worth of female job classification without showing equality of work); Taylor v. 
Franklin Drapery Co.. 441 F. Supp. 844, 853 (W.D. Mo. 1977) (no title VII violation when “equal work" 
not proven), vacated in part on other grounds, 443 F. Supp. 795 (W.D. Mo. 1977); DiSalvo v. Chamber of 
Commerce of Greater Kansas City, 416 F. Supp. 844, 853 (W.D. Mo. 1976) (title VII violation proven 
when plaintiffs male successor performed substantially equal duties and received higher salary), modified 
on other grounds, 568 F.2d 593 (8th Cir. 1978).

128. 421 F.2d 259 (3d Cir.), cert, denied, 398 U.S. 905 (1970).
129. Id. at 261.
130. Id. at 267.
131 M. at 265. The Third Circuit found significance in Congress’ avoidance of the comparable work 

standard employed by the National War Labor Board during World War II. See text accompanying note 
13 supra (discussing Board’s standards).

132 Id. at 266. The Wheaton court stated that Congress could not have intended equal work to mean 
identical work, but only work that is “substantially equal.” See id. at 265 (construing “equal” to mean 
identical would destroy broad remedial purposes of EPA); accord, Corning Glass Works v. Brennan, 417 
U.S. 188, 203 n.24 (1974); Hodgson v. Fairmont Supply Co., 454 F.2d 490. 493 (4th Cir. 1972); Schultz v. 
American Can Co.—Dixie Prod., 424 F.2d 356, 360 (8th Cir. 1970); Wirtz v. Rainbo Baking Co., 303 F. 
Supp. 1049, 1052 (E.D. Ky. 1967); Wirtz v. Basic, Inc., 256 F. Supp. 786, 790 (D. Nev. 1966).

133. See Schultz v. Wheaton Glass Co., 421 F.2d at 266 (title VII’s prohibition of discriminatory 
classifications supports rejection of broad classification).

134 See id. at 265 (Congress never intended that artificially created job classifications should exempt 
employers from EPA).

The court also looked to title VII’s ban on sex-based discrimination in 
employee classifications,133 in rejecting the company’s use of artificial job 
classifications to justify the wage differential.134 Considering the relationship 
between the two statutes, the court stated:

[although the Civil Rights Act is much broader than the Equal 
Pay Act, its provisions regarding discrimination based on sex are in 
pari materia with the Equal Pay Act .... Since both statutes serve 
the same fundamental purpose against discrimination based on sex, 
the Equal Pay Act may not be construed in a manner which by 
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virtue of [the Bennett amendment] would undermine the Civil 
Rights Act.135

135. Id.
136 See Hodgson v. Brookhaven Gen. Hosp., 436 F.2d 719, 727 (5th Cir. 1970) (citing Wheaton for 

possibility of comparable worth claim under title VII). The Wheaton court, however, disavowed any 
intention to delineate precisely the relationship between the EPA and title VII. 421 F.2d at 266.

137 436 F.2d 719 (5th Cir. 1970). In Brookhaven, female nurse’s aides, who were paid less than male 
orderlies, brought an EPA action against the hospital. The Fifth Circuit remanded the case to the district 
court to determine whether the jobs were “substantially equal.” Id.

138. Id. The court stated that most women do not seek employment in many higher paying “male" jobs 
that require greater physical effort. Id. Apparently, the court believed segregated job classifications often 
are not the result of gender-based discrimination.

139. See Comment, Civil Rights: Relationship of Title VII and the Equal Pay Act—New Muscle for the 
Struggle Against Sex Discrimination, 19 Washburn L.J. 554, 558-59 (1980) (logic of Brookhaven served as 
basis for subsequent decisions endorsing imposition of EPA equal work standard on title VII).

140 448 F.2d 117 (10th Cir. 1971).
141 See id. at 120 (requiring showing of "equal work” to establish title VII wage discrimination).
142. Id.
143 Id. (citing Shultz v. Wheaton Glass Co., 421 F.2d at 265) (discussing substantial equality 

requirement of EPA).
144. Other courts, however, followed the Ammons decision. In Orr v. Frank R. MacNeill & Son, Inc., 

511 F.2d 166 (5th Cir.), cert, denied, 423 U.S. 865 (1975), the Fifth Circuit reversed the Wheaton 
formulation of the relationship between the EPA and title VII. See id. at 170 (title VII should be construed 
in harmony with EPA) The Orr court cited with approval Ammons' incorporation of the equal work 
standard into title VII. 511 F.2d at 171.

145. 563 F.2d 353 (8th Cir. 1977).
146. Id. at 354.
147. Id.

This language suggested that if an employer has violated title VII by imposing 
a discriminatory sex-based job classification, a comparable worth claim might 
be cognizable under the Civil rights Act.136

Other courts, however, rejected this position. For example, the Fifth 
Circuit, in Hodgson v. Brookhaven General Hospital,137 stated that allowing 
comparable worth claims was “destined to yield unfair results.”138 Ap
parently, the court believed the EPA’s “equal work” standard controlled the 
sex discrimination provisions of title VII.139

The Tenth Circuit, in Ammons v. Zia Co.,140 paralleled the Fifth Circuit’s 
reasoning. The court held that title VII incorporated the equal work standard 
of the EPA,141 but it offered no title VII decisional authority or legislative 
history to support this holding. Although it referred to Wheaton's substantial 
equality requirement,142 the court cited language in Wheaton that construed 
only the EPA and not the Bennett amendment.143 Thus, neither Hodgson nor 
.4mmons adequately addressed the interrelation of title VII and the EPA.144

These are not the only cases that have restricted the scope of title VII. Two 
more recent decisions have held that title VII does not cover discrimination 
based on market factors. In Christensen v. Iowa,145 female clerical employees 
of a state university brought a title VII action under a comparable worth 
theory.146 The plaintiffs alleged that the university had violated title VII by 
setting a higher wage scale for its male physical plant employees than for its 
female clerical workers.147 Through a job evaluation system, the university 
had determined that the work performed by both categories of employees was 
of equal value, but had deviated from an equal scheme of valuation in order to 



1981] Comparable Worth 1139

reflect accurately the wage scales prevailing in the local job market.148 The 
plaintiffs contended that a tradition of discrimination in the community job 
market had channeled women into a small number of occupations, causing an 
oversupply of workers and depressed wage scales.149 Thus, the university’s 
utilization of the community wage rate helped perpetuate discriminatory 
wage differentials in violation of title VII.150

148. Id.
149. Id. at 355.
150. Id.
151. See id. (district court had held that Bennett amendment requires showing of substantial equality in 

title VII claims).
152. Id.
153. Id.
154 Id. at 356. The court noted that had the wage differential not reflected the prevailing community 

wage rates, the plaintiffs would have established a prima facie case and an interpretation of the Bennett 
amendment would have been necessary. Id. at 355 n.5.

155. But see County of Washington v. Gunther, 49 U.S.L.W. at 4625 n.8 (court not called upon to 
decide issues addressed in Christensen).

156 620 F.2d 228 (10th Cir.), cert, denied, 101 S. Ct. 244 (1980).
157. Id. at 228-29.
158. Id. at 229.
159. Id.
160. Id.
161. Id.
162. Id. The Tenth Circuit distinguished Lemons from the ordinary title VII wage discrimination case 

The case appeared to turn squarely on whether the Bennett amendment 
mandated a showing of equal work in title VII wage discrimination claims.151 
The Eighth Circuit, however, declined to reach the Bennett amendment 
issue.152 Instead, the court held that the plaintiffs had not established a prima 
facie case of discrimination.153 The court reasoned that the payment of 
unequal compensation for less than substantially similar work was outside the 
scope of title VII when factors such as market supply and demand or 
collective bargaining contributed substantially to the existing levels of 
compensation.154 Despite its attempt to avoid interpreting the Bennett 
amendment, the Eighth Circuit effectively incorporated the EPA “equal 
work” standard into title VII cases in which market factors influence the 
wage scale. For this reason, it is at least arguable that Gunther rendered 
Christensen's reasoning invalid.155

Similarly, in Lemons v. City and County of Denver,'56 the Tenth Circuit 
rejected the argument that title VII covers discrimination based on market 
factors. In Lemons, nurses employed by the City of Denver challenged the 
city’s classification and pay plan.157 The plaintiffs argued that the plan’s 
reliance on the prevailing community wage rate in setting municipal nurses’ 
pay was discriminatory because nurses’ work historically has been un
dervalued.158 Thus, the city allegedly perpetuated discrimination originating 
in the private sector.159 The plaintiffs asserted that the city should compare 
their jobs to non-nursing positions that were of comparable worth.160

Citing Christensen, the Tenth Circuit held that it could not require the city 
to reassess the relative worth of nursing jobs in disregard of the community’s 
market conditions.161 The court explained that by asking for comparisons of 
jobs involving entirely different skills, the plaintiffs were seeking relief “far 
beyond that contemplated by Congress.”162 The plaintiffs’ focus on the 
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historical undervaluation of nurses’ work was essentially an articulation of the 
comparable worth theory; the Tenth Circuit’s decision must be seen as a 
rejection of that theory. Under existing case law, the plaintiffs would have had 
a much stronger case had there been evidence of intentional discrimination.163

in which a plaintiff demonstrates equality of work. See id. (although courts cannot grant relief that would 
entail comparison of wholly different skills, they can consider discrimination claims involving denials of 
equal pay for equal work).

163 See notes 79-127 supra and accompanying text (discussing Supreme Court’s decision in Gunther)-, 
notes 188-93 infra and accompanying text (discussing IUE). In fact, some comparable worth advocates, 
including the EEOC, unsuccessfully attempted to discourage the Lemons plaintiffs from filing a petition for 
certiorari Proponents of comparable worth would have preferred that the Supreme Court’s first encounter 
with comparable worth focus on intentional discrimination. Legal Times of Wash., June 30, 1980, at 8, col. 
2. The Supreme Court denied certiorari in Lemons, 101 S. Ct. 244 (1980).

164 623 F.2d 1303 (9th Cir. 1979), affg upon petition for rehearing, 602 F.2d 882 (9th Cir. 1979), affd, 
49 U.S.L.W. 4623 (U.S. June 8, 1981).
84.

165 Id. at 1310. The Ninth Circuit affirmed the district court’s finding that the male guards’ jobs 
involved significantly greater effort and responsibility because a male guard typically was responsible for 12 
times as many prisoners as a matron. Id.

166. Id. at 1311-12.
167 See id. at 1312 (remarks of Senators Bennett and Dirksen indicate that Congress intended 

amendment to incorporate only affirmative defenses despite scanty legislative history)
168 See id. (broad remedial policy behind title VII suggests that it should not be limited by equal work 

standard without clear congressional directive).
169. Id. at 1311.
170 Id. at 1312-13 The defendants argued that this interpretation would render the Bennett 

amendment meaningless because three of the EPA’s exceptions already were incorporated into title VII. 
The court responded that the amendment’s incorporation of the fourth exception—“any other factor other 
than sex”—makes clear that the employer bears the burden of proof on that issue. Id. at 1319. In addition, 
the court stated the amendment would still serve the purpose of clarifying Congress’ intent with respect to 
the relationship between title VII and the EPA. Id.

171. Id. at 1317.
172. Id. at 1317-21.
173. Id. at 1321.

At the same time that these courts were rejecting title VII claims based on 
market factors, other courts were expanding the coverage of title VII by 
holding that the EPA equal work standards do not apply when evidence of 
intentional discrimination exists. In its decision in Gunther v. County of 
Washington,164 the Ninth Circuit became the first court to establish this 
exception. Although the Ninth Circuit rejected the plaintiffs’ claim under the 
EPA that the county had denied them equal pay for substantially equal 
work,165 the court nevertheless considered whether the plaintiffs’ claim was 
cognizable under title VII.166

Relying on both the legislative history of the Bennett amendment167 and 
the remedial purposes of title VII, 168 the court concluded that title VII is 
broader in scope than the EPA.169 Specifically, the court held that the Bennett 
amendment incorporated into title VII only the EPA’s four affirmative 
defenses, and not its equal work standard.170 Because intentional discrimina
tion rather than unequal work was the basis for the plaintiffs claim, the court 
remanded the case to the district court to consider whether the wage 
differential resulted from intentional sex discrimination.171

In a supplemental opinion172 accompanying its denial of rehearing, the 
Ninth Circuit reaffirmed its original conclusion.173 After summarily disposing 
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of the inconclusive legislative history,174 the court considered the language of 
the Bennett amendment, emphasizing that it permits only wage differentials 
“authorized by” the EPA.175 The court stated that this language alone 
“almost compels” the conclusion that the amendment does not incorporate 
the EPA’s equal work standard into title VII.176 It reasoned that the EPA 
cannot "authorize” a wage differential when a plaintiff does not allege equal 
work, and that, therefore, the EPA simply does not apply to such claims.177

174. See id. at 1317-18 (Senator Bennett’s statement one year after enactment of title VII cannot 
express earlier Congressional intent); id. at 1318 (Senator Clark’s statement that EPA’s wage discrimina
tion standards applicable to “comparable situation” under title VII compatible with Gunther); id. 
(Representative Celler’s comment that compliance with EPA satisfied title VII "insufficient’’ to establish 
defendant’s interpretation of amendment).

175. Id. at 1319.
176. Id.
177. Id.
178. See id. at 1320 (distinguishing Christiansen v. Iowa, 563 F.2d 353 (8th Cir. 1977), Orr v. MacNeill 

& Son, Inc., 511 F.2d 166 (5th Cir), cert, denied, 423 U.S. 865 (1975), Ammons v. Zia, 448 F.2d 117 (10th 
Cir. 1971)).

179. 623 F.2d at 1320. The court noted its earlier treatment of the Bennett amendment in Manhart v. 
City of Los Angeles Dep’t of Water and Power, 553 F.2d 581 (9th Cir. 1976), aff d in part and rev'd in part 
on other grounds, 435 U.S. 702 (1978). 623 F.2d 1320. In Manhart, the Ninth Circuit concluded that the 
Bennett amendment incorporated into title VII only the EPA’s exceptions. 553 F.2d at 590.

180. 623 F.2d at 1321. The court emphasized that its holding did not substitute a “comparable work" 
standard for an “equal work” standard when a title Vll plaintiff attempts to prove wage discrimination 
solely through a comparison of her work to the work of a male. Id.

181. Id. The court noted that evidence of comparable work, although relevant, would not, by itself, 
establish a prima facie case. Id.

182. 624 F.2d 945 (10th Cir. 1980).
183. Id. at 953.
184. Id.
185 Id. n.2. The court made no attempt to reconcile Fitzgerald with its earlier holding in Ammons that 

the EPA’s equal work standard was incorporated in title VII. See notes 140-43 supra and accompanying 
text (discussing Ammons v. Zia Co., 448 F.2d 117 (10th Cir. 1971)).

186. Fitzgerald was handed down on March 5, 1980, 624 F.2d at 945, Lemons on April 21, 1980. 620 
F.2d at 228.

187. The court in Lemons did cite Ammons, stating that the Bennett amendment incorporated the 

The court distinguished its decision from decisions in other circuits that 
suggested a title VII plaintiff must prove a violation of the EPA.178 The court 
noted that these cases, unlike Gunther, had involved equal pay claims under 
title VII.179 In such cases, therefore, the plaintiff would still be required to 
demonstrate substantial equality of jobs.180 The court held, however, that a 
plaintiff is not thereby precluded from establishing sex-based wage discrimi
nation under another theory that is compatible with title VII.181

The Tenth Circuit applied a similarly narrow construction to the Bennett 
amendment in Fitzgerald v. Sirloin Stockade, Inc.182 The plaintiff in Fitz
gerald, although partially conceding that she did not perform the same work 
as her male predecessor, argued that she was entitled to relief under title VII 
because her employer had denied her a salary commensurate with her 
responsibilities.183 In affirming the district court’s holding that the employer 
had violated title VII,184 the court rejected the employer’s argument that 
the EPA’s equal work standard applied to title VII.185 Inasmuch as this same 
court decided Lemons less than a month and a half later,186 however, 
Fitzgerald apparently is limited to cases of intentional discrimination.187
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In International Union of Electrical, Radio & Machine Workers v. Westing
house Electric Corp.188 (IUE), the Third Circuit followed the Gunther court’s 
analysis and held that title VII prohibits intentional sex-based discrimination 
without regard to whether “male” and “female” jobs are substantially 
equal.189 The plaintiffs in IUE claimed that Westinghouse had violated title 
VII by intentionally setting lower wage rates for positions predominantly held 
by females.190 The plaintiffs alleged that the wage differential derived from an 
express company policy in the 193O’s that segregated job classifications by sex 
and paid lower wages to female jobs than to equivalently rated male jobs.191 
Although Westinghouse abandoned this explicit sex discrimination in 1965, 
its new job classification system generally assigned female jobs lower classifi
cations than male jobs that had been rated equivalently under the previous 
system.192 The plaintiffs contended that the 1965 classification system 
perpetuated the discriminatory policy of the 1930’s plan.193

EPA’s equal work standard into title VII. Id. at 229-30. Although the Lemons court did not discuss 
Fitzgerald, the court implicitly suggested that the absence of intentional discrimination was determinative.

188 631 F 2d 1094 (3d Cir.), petition for cert, filed. 49 U.S.L.W. 3410 (U.S. Nov. 14. 1980) (No. 80- 
791).

189. Id. at 1097.
190. Id. at 1096.
191 Id. at 1097. A 1939 Westinghouse manual rated all jobs according to the knowledge, training, and 

responsibilities each job required. Id. The manual segregated job classifications by sex and established a 
lower wage scale for women’s jobs than for men’s jobs that had received the same rating. Id. Because the 
case was before the Third Circuit on Westinghouse’s motion for summary judgment, the court adopted the 
plaintifTs version of the facts. Id. n.3.

192. Id. at 1097.
193. Id. at 1098.
194 The court was persuaded by the Ninth Circuit’s analysis in Gunther. Id. at 1107. It found Lemons 

distinguishable because of the absence of intentional discrimination in that case. Id. at 1108. The court 
noted that other decisions addressed the effect of the Bennett amendment on intentional discrimination 
only in dicta. Id.

195 See id. at 1101 (Bennett amendment permits only differentiations "authorized by" EPA, implying 
those differentials that EPA expressly permits, and not merely fails to prohibit; repetition of three of four 
affirmative defenses in § 703(h) ensures that title VII and EPA will be interpreted consistently).

196 See id. at 1102-05 (examining remarks of Senators Clark and Bennett and Representative Celler; 
dismissing comments made subsequent to passage of Bennett amendment; noting consistent congressional 
opposition to other amendments that could have restricted scope of title VII).

197 See id. at 1106 (1965 EEOC regulations speak only to situations in which both title VII and EPA 
apply; regulations do not state that title VII more limited in scope than EPA; EEOC decisions under 1965 
regulations did not limit title VII to situations covered by EPA).

198. Id. at 1099.

The court's analysis of the effect of the Bennett amendment was the same 
as the Ninth Circuit’s analysis in Gunther. In addition to case law,194 the IUE 
court examined the language of the Bennett amendment,195 its legislative 
history7,196 and the Equal Employment Opportunity Commission’s interpreta
tive regulations.197 The court concluded that the Bennett amendment incorpo
rated only the EPA’s four affirmative defenses into title VII.198

IV. Unsolved Legal Problems

Although the Supreme Court resolved the scope of the Bennett amend
ment in Gunther, many unresolved issues remain. For example, under what 
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circumstances is a claim of comparable worth properly raised? Is intent to 
discriminate on the basis of wages necessary in order to sustain a comparable 
worth claim? Can comparable worth be determined outside of a formal job 
evaluation system? Must comparable worth determinations occur within the 
context of separate business establishments? What effect, if any, should the 
prevailing community wage rate have on wage determination if the equal pay 
for equal value standard is adopted? Finally, what is the proper standard of 
proof?

The best method for proving comparable worth probably is related to the 
answers to the above questions.199 The type of proof required under title VII 
usually depends on whether a claim involves disparate treatment or disparate 
impact. Disparate treatment examines the employer’s motives when he or she 
is treating some employees less favorably because of race, sex, religion, or 
national origin.200 Although discriminatory motivation or intent is the 
ultimate issue in disparate treatment cases, direct proof of intent is not 
required to prove a prima facie case of discrimination if intent reasonably can 
be inferred from differences in treatment.201 Disparate impact, on the other 
hand, focuses on class actions rather than individual claims.202 In disparate 
impact cases, plaintiffs generally must prove that some employment action 
that seems neutral on its face has an adverse impact on a particular group,203 
although they need not prove discriminatory intent.204

199. Several commentators have examined methods of proving comparable worth. See generally 
Blumrosen, supra note 8, at 458-65 (discussing methods of proof used under title VII); Nelson, Opton & 
Wilson, supra note 84, at 281-82 (same).

200. See International Bhd. of Teamsters v. United States, 431 U.S. 324, 335 n.15 (1977) (disparate 
treatment exists when employer treats some people less favorably than others because of race, color, 
religion, sex or national origin). See also Nelson, Opton & Wilson, supra note 84, at 281 (disparate 
treatment focuses on employer’s discriminatory motives).

201. See International Bhd. of Teamsters v. United States, 431 U.S. 324, 335 n.I5 (1977) (proof of 
discriminatory motive can, in some situations, be inferred from mere differences in treatment); McDonnell 
Douglas Corp. v. Green, 411 U.S. 792, 804-05 (1973) (statistics relating to employment policy and practice 
helpful in determining disparate treatment).

202. Nelson, Opton & Wilson, supra note 84, at 281 (disparate impact analysis evolved from large-scale 
class actions).

203. Griggs v. Duke Power Co., 401 U.S. 424, 430 (1971) (practices neutral in terms of intent unlawful 
if they favor identifiable group of employees).

204 Id. at 432 (lack of discriminatory intent not relevant).
205. Blumrosen, supra note 8, at 459.
206. Nelson, Opton & Wilson, supra note 84, at 281. A recent Supreme Court case, however, dispels 

this concern. In Texas Dep't of Community Affairs v. Burdine, the court discussed the defendant’s burden 
of proof in rebutting a prima facie case of sex discrimination. In Burdine, the Court ruled that the 
defendant need only produce evidence that the plaintiff was rejected for a legitimate, non-discriminatory 
reason to overcome a prima facie case of discrimination. 49 U.S.L.W. 4211, 4216 (1981).

207. Id. at 281-82.

Professor Blumrosen has proposed that the establishment of present or past 
job segregation should create an inference of wage discrimination sufficient to 
establish a prima facie case under §7O3(a) of title VII.205 Other commentators 
argue that this standard of proof would run contrary to usual title VII 
methods of proof because it actually has the effect of placing the burden on 
employers to disprove discrimination.206 They further attack Professor Blum- 
rosen’s theories because she seemingly indicates that statistical proof alone, 
without further evidence that the statistics are probative to an individual 
person in a single suit, is insufficient to prove disparate treatment.207
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Another proposal for establishing a prima facie disparate impact case 
includes not only showing job segregation but also demonstrating that the job 
content does not justify the disparities in compensation.208 A plaintiff might 
establish this by providing direct evidence that the employer consciously 
considered sex in setting wage rates, by demonstrating a patent disparity in 
wages, or by providing a job evaluation prepared by an industrial engineer 
showing that the jobs are underpaid.209 Under any of these standards of proof, 
once the plaintiff has established a prima facie case, the burden of proof would 
shift to the employer.210 At this point, the employer could raise one of the four 
EPA affirmative defenses.211

Courts probably will begin addressing these issues in more detail now that 
the difficult question of the Bennett amendment has been resolved. It is not 
yet certain, however, whether court resolution will prove favorable to 
comparable worth. If it is unfavorable, though, Congress still could amend 
title VII to clearly endorse the concept. In the past, opponents of the 
comparable worth standard have argued against such congressional action.212 
Nevertheless, there also have been some indications that Congress as a whole 
might agree with proponents of comparable worth.

Congress has indicated on at least two separate occasions that title VII 
should be given a broad interpretation. The first followed the Supreme 
Court’s ruling in General Electric v. Gilbert.2'3 In Gilbert, the Court held that 
General Electric’s income disability plan, which specifically excluded normal 
pregnancy from coverage, did not violate title VII’s prohibition against sex 
discrimination.214 Congress reacted to the Court’s decision by amending title 
VII to include discrimination based on pregnancy and maternity.215 The 
Senate report accompanying these pregnancy amendments stated that a 
practice is not unlawful under title VII if it falls within one of the four EPA 
exceptions.216 Although courts probably could not consider this statement

208 Newman statement, supra note 12, at 60.
209 Id. at 60-61 Another commentator has suggested that a plaintiff could prove wage discrimination 

by demonstrating that the wage rate for certain female jobs had been based on the prevailing community or 
industry rate that was listed in a survey showing a dual wage structure. Weyand, Sex-Biased Wage Rates 
and Job Assignments, in Labor Law Developments 1975, at 61, 91-92 (V. Cameron ed. 1975).

210. Newman statement, supra note 12, at 62. In the typical title VII wage discrimination case, the 
plaintiff, of course, has the burden of proving that the employer’s action was discriminatory and that such 
action resulted in the challenged wage inequity. Nelson, Opton & Wilson, supra note 84, at 285; see note 
206 supra.

211 See text accompanying note 90 supra (discussing four exceptions).
212 Opponents’ reasons include: the difficulty of determining the portion of wage differentials 

attributable to sex discrimination, the problems with equitable enforcement of comparable worth, the 
financial burdens on government and business, the possible negative effects on job integration, and the 
availability of existing remedies for curing wage discrimination. Nelson, Opton & Wilson, supra note 84, at 
288-300.

213. 429 U.S. 125 (1976).
214. Id. at 145-46.
215. 42 U.S.C. § 2000e(k) (Supp.II 1978).
216. S. Rep. No. 331, 95th Cong., 1st Sess. 7 (1977). The Senate Report includes some interesting 

language concerning the relationship of the EPA to title VIE

It is the committee’s opinion that this application of the Bennett amendment which assumes 
that that provision insulates from title VII all compensation and fringe benefit programs 
which do not also violate the Equal Pay Act is not correct; by expressly precluding reliance on 
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part of the legislative history of the Bennett amendment,* 217 it does suggest 
congressional support for a broad interpretation of title VII.

section 703(h) in this context, therefore, the committee merely intends to insure that 
employers may not rely on the Equal Pay Act to prevent the correction of pregnancy 
discrimination under title VII.

Id.
217. Cf. Manhart v. City of Los Angeles, Dep’t of Water & Power, 553 F.2d 581, 589 (9th Cir. 1976) 

(discussion during floor debate after passage of Bennett amendment but before Senate vote on entire Civil 
Rights Act not persuasive legislative history of amendment), rev’d on other grounds, 435 U.S. 702 (1978).

218. Pub. L. No. 95-454, 92 Stat. 1 1 1 1 (1978).
219. 5 U.S.C. § 2301(b)(3) (1978). It should be noted that this provision also calls for “appropriate 

consideration of both national and local rates paid by employers in the private sector.” Id.
220. Of course, the concept of comparable value might turn out to have considerably more staying 

power than does the current Congress. The key point is that Congress has given some indications of 
support for the concept in the past, and might be persuaded sometime in the future that comparable worth 
is a logical extension of the remedial provisions of title VII. The goals of title VII will not be accomplished 
until some action is taken to eliminate the current wage differential between men and women.

221. 42 U.S.C. § 2000e-4 (1976).
222. Id. § 2000e-12 (1976).
223. 29 C.F.R. § 1604 (1966).
224 See id. § 1604.7 (EPA standard applies to title VII; title VII coverage not limited to EPA 

coverage).
225 See id. For example, title VII, but not the EPA, applies when an employer has employees working 

in different establishments. Compare 29 U.S.C. § 206(d)(1) (1976) (applying only to employees working in 
same establishment) with 42 U.S.C. § 2000e (1976) (no mention of same establishment). The Commission 
also has specifically stated that the Bennett amendment does not limit title VII to those employees covered 
by the Fair Labor Standards Act. 29 C.F.R. § 1604.7(a) (1966).

A statement in the Civil Service Reform Act of 1978218 is a further 
indication of Congress’ view of the comparable worth standard. One of the 
Merit System principles of that Act states that “Equal pay should be provided 
for work of equal value . . . .”219 This language suggests that, at least in 1978, 
Congress had not rejected the comparable worth standard and might, in fact, 
support it. Whether Congress would respond to a narrow Supreme Court 
interpretation of title VII with an amendment to title VII, however, is mere 
speculation, and the new Congress might be less receptive to the adoption of 
equal pay for work of equal value than was the 95th Congress.220

V. Federal Agency Actions Relating to Comparable Worth

a. the equal employment opportunity commission

The Equal Employment Opportunity Commission (EEOC), created by the 
Civil Rights Act of 1964,221 is responsible for the administrative interpretation 
of various sections of title VII.222 Shortly after its formation, the Commission 
issued the 1965 Sex Discrimination Guidelines.223 In these guidelines, the 
Commission interpreted the Bennett amendment to mean that the EPA 
standard of equal work applied to salary discrimination under title VII.224 The 
1965 guidelines, however, did not directly address the relationship between 
the EPA and title VII when only title VII covers the employment in 
question.225
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In 1972, the Commission revised its guidelines to delete any reference to 
the applicability of EPA’s equal work standard to title VII.226 Moreover, the 
current regulations of the EEOC do not refer to the equal work standard.227 
Gunther confirms this interpretation. The EEOC has taken other actions in 
support of comparable worth. For example, it has commissioned a study by 
the National Academy of Sciences to determine how to measure the 
comparable worth of jobs.228 The Commission also has held public hearings to 
collect data regarding occupation segregation and its adverse effects on 
women’s wages.229 These hearings focused particular attention on the compa
rable worth issue.230 Finally, the EEOC has begun coordinating litigation 
efforts in the comparable worth area.231

B OFFICE OF FEDERAL CONTRACT COMPLIANCE PROGRAMS

The Office of Federal Contract Compliance Programs (OFCCP) monitors 
compliance with Executive Order 1 1,246,232 which prohibits wage discrimina
tion by federal government contractors.233 As with title VII, there is 
disagreement over whether the equal work or the comparable worth standard 
should be applied in equal pay disputes arising under the Executive Order.234

226. See 29 C.F.R § 1604 (1973) (no mention of equal work standard).
227. See 29 C.F.R. § 1604 (1980) (same).
228 National Research Council/National Academy of Sciences, Job Evaluation: An 

Analytic Review (Interim Report to the Equal Employment Opportunity Commission) xi (1979) 
[hereinafter NAS Report],

The Committee on Occupational Classification of the National Academy of Sciences expects the final 
report to consider: (1) whether there is a generally acceptable concept of the relative worth of jobs; (2) 
w hether such a concept can provide a basis for job measurement in the context of wage discrimination 
disputes; (3) whether current pay practices lead to job compensation based on worth; and (4) the 
consequences of altering current salary determination procedures to provide for equal pay for work of 
comparable worth. Id.

229 See 44 Fed Reg. 63,485 (1979) (announcement of public hearings). The EEOC held hearings to 
determine whether the EPA and title VII were being interpreted as Congress had intended. Id.

230 Women’s rights advocates testified that only a system of comparable worth could remedy sex
typing of jobs. Job Segregation and Wage Discrimination Under Title VII and the Equal Pay Act: Hearings 
Before the Equal Employment Opportunity Commission 22 (Apr. 28, 1980) (testimony of Winn Newman) 
(historic sex-typing of jobs still prevalent despite equal pay legislation) (available at EEOC library); id. at 
334 (testimony of Eve Johnson, Coordinator of Women’s Activities, American Federation of State, 
County, and Municipal Employees) (jobs traditionally held by women undervalued).

Business groups argued that the adoption of a comparable worth standard would exceed EEOC 
authority, violate congressional intent, and disrupt the job market. See id. at 542-43 (testimony of William 
E. Blasier, General Counsel of the National Association of Manufacturers) (Congress, not EEOC, proper 
forum for discussing comparable worth); id. at 248-49 (testimony of Lawrence Z. Lorber, former director 
of OFCCP) (same).

231 Masters, Discouraging EEOC Diagnosis Fails to Alter Nurses’ Strategy, Legal Times of Wash., June 
30, 1980, at 1, col. 1; see Masters, Comparable Worth Advocates Plot 'Gunther' strategy. Legal Times of 
Wash., Dec. 15, 1980, at 2, col. 1 (comparable worth advocates developing cautious strategy).

232. 3 C.F.R. § 339 (1964-65 Compilation).
233. Id., as amended by Exec. Order No. 1 1,375, 3 C.F.R § 684 (1966-70 Compilation) and Exec. 

Order No. 12,086, 3 C.F.R § 230 (1979); reprinted in part in 42 U.S.C. § 2000e app., at 1232-36 (1976).
234 Compare Newman statement, supra note 12, at 49 (comparable worth standard applies under 

Executive Order) with Affirma live Action Compliance Manual (BNA) 1:0103 (former OFCCP 
director believes equal work standard applies under Executive Order) [hereinafter Affirmative Action 
Manual].
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The OFCCP has taken the position that comparable worth is the proper 
standard under the Executive Order.235

235. See Newman statement, supra note 12, at 50 (discussing U.S. Dep't of Labor v. Kerr Glass Mfg. 
Corp., No. OFCCP-CR-1977-4 (OFCCP 1977).

236. Newman statement, supra note 12, at 50.
237. No. OFCCP-CR-1977-4 (OFCCP 1977).
238. Newman statement, supra note 12, at 50.
239. Id.
240. Id.
241 Affirmative Action Manual, supra note 234, at 1:0102.
242. See [1980] 3 Employers Practice Guide (CCH) U 20,080 (summarizing state equal pay 

legislation) [hereinafter Empl. Prac. Guide]. See. e.g.. Ariz. Rev. Stat. Ann. § 23-341 (Supp. 1980) 
(equal work standard); Cal. Lab. Code § 1197.5 (West Supp. 1981) (same); N.Y. Lab. Law § 194 
(McKinney Supp. 1980) (same).

243. See Empl. Prac. Guide, supra note 242, *1 20,080 (summarizing state equal pay legislation); 
Alaska Stat. § 23.10.155 (1972) (comparable work standard); Mass. Ann. Laws ch. 149, § 105A 
(Michie/Law Co-op 1976) (same); Or. Rev. Stat. § 652.220( 1 )(a) (1979) (same).
Wall St. J., May 5, 1981, at 1, col. 5.

245. Id. at 354, 352 A.2d at 220.
246. 22 Wash. App. 1, 586 P.2d 1215 (Ct. App. 1978).
247. Id. at 2, 586 P.2d at 1216.

The OFCCP recently asserted this position in a currently pending adminis
trative hearing concerning wage discrimination in the glass industry.236 237 In 
United States Department of Labor v. Kerr Glass Mfg. Corp. 221 the company 
assigned men to entry level jobs that required physical labor and women to 
entry level jobs that required manual dexterity.238 Under the company’s job 
evaluation plan, both jobs received the same grade; yet the women were paid 
twenty cents an hour less because the industry-wide standards valued physical 
effort more than mental effort or manual dexterity.239 The OFCCP contends 
that this wage differential is discriminatory.240

In support of this position, the OFCCP maintains that the Executive 
Order, unlike title VII, contains no reference to the EPA or to its equal work 
standard.241 Presumably, now that the Supreme Court has determined that 
the equal work standard does not apply to title VII, the Executive Order will 
be similarly construed.

VI. State Actions Relating to Comparable Worth

Twenty-six states have enacted statutes that require equal pay for “equal 
work.”242 Fifteen states have enacted statutes that require equal pay for 
“comparable work.”243 At least one court has upheld a comparable worth 
claim under a state comparable worth statute. In Pennsylvania Human 
Relations Commission v. Hempfield Township244 a Pennsylvania court af
firmed the state Human Relations Commission’s finding that the township 
had violated the statute by granting male road maintenance workers larger 
wage increases than female clerical workers.245 Other state courts, however, 
have construed such statutes more narrowly. For example, in Tacoma-Pierce 
County Public Health Employees Association v. Tacoma-Pierce County Health 
Department,246 a lower Washington court rejected plaintiff-nurses’ claim that 
their work had been traditionally undervalued when compared to male public 
health sanitation workers.247 The court found the Christensen rationale 
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persuasive, reasoning that plaintiffs must prove “an act of discrimination on 
the part of the named defendant.”248

In states with “equal work” standards, most courts have required a 
plaintiff to show that the work she performed was the “same or similar” to 
the work performed by higher-paid males.249 A New York state court, 
however, hinted at an expanded interpretation of this standard in Mize v. 
State Division of Human Rights,250 and found a violation of the state’s “equal 
work” statute even though the jobs of the male turnkeys and female jail 
matrons were different.251 The court noted that to justify a wage differential 
the turnkeys would have to demonstrate that their additional duties had some 
additional economic value to the employer.252

Several states have commissioned comparable worth studies,253 and at least 
one has implemented a job classification system that embraces many of the 
tenets of comparable worth.254 Under Idaho’s system, the state’s personnel 
commission determines "the relative worth of each job classification.”255 In a 
recent case before the Idaho Personnel Commission,256 the Chief of Enforce
ment for the Idaho Department of Fish and Game contested the low rating 
assigned to his position under the job classification system.257 Attorneys for 
the Commission argued that a major reason for Idaho’s adoption of the job 
classification scheme was the historical absence of a rational basis for the pay

248. Id. at 6. 586 P 2d at 1218. The court said, "We would ignore economic realities if we required an 
employer to pay employees of different sexes the same compensation for different jobs which may, 
subjectively, be of equal value to the employer.” Id.

249 See, e.g., State Dir. of Human Rights v. Eastman Kodak Co., 55 A.D.2d 842, 843, 390 N.Y.S.2d 
332, 333 (App. Div. 1976) (evidence insufficient to show plaintiff performed "the same or similar" work 
male employees performed); Evans v. Western Electric Co., 50 Ohio App. 2d 223, 225, 362 N.E.2d 671, 
673 (Ct. App 1976) (equal pay law requires payment of equal wages for “the same or similar" functions 
being performed); Kopp v. Salt Lake City, 29 Utah 2d 170, 171, 506 P.2d 809, 810 (1973) (state anti
discrimination statute requires payment of equal wages for “the same or similar" work under all the same 
conditions).

250. 38 AD.2d 278, 328 N.Y.S.2d 983 (App. Div. 1972), affd in part, appeal dismissed in part, 31 
N.Y.2d 1032, 342 N.Y.S. 2d 65, 294 N.E.2d 851, modified on other grounds, 33 N.Y.2d 53, 349 N.Y.S.2d 
364, 304 N.E.2d 231 (1973).

251 See id. at 282, 328 N.Y.S.2d at 987 (turnkeys had more flexibility in guard duties than jail 
matrons). The female jail matrons contended that they were paid $2000 a year less than the male turnkeys. 
Id. at 279, 328 N.Y.S.2d at 984.

252. Id. at 282, 328 N.Y.S.2d at 987.
253. N.Y. Times, Oct. 26, 1979, § A, at 20, col. 2. A Washington state study has received particular 

attention because it recommended a comparable worth standard to remedy salary inequities between male- 
dominated and female-dominated state civil service jobs. See notes 382-85 infra and accompanying text 
(discussing Washington study).

254 Idaho Code § 67-53O9B (1980). In addition, California’s Commission on the Status of Women. 
Department of Industrial Relations and Department of Fair Employment and Housing has held hearings 
on the issue of comparable worth. Comparable Worth Project Newsletter, at 5, col. 1 (April 1981).

255. Id.
256. Baird v. Idaho Personnel Comm’n, No. 78-18 (Idaho Personnel Comm'n, Mar. 30, 1981). The 

Idaho statute provides, "If any employee or appointing authority believes that an error has been made in 
the assignment of a job classification, an appeal may be made to the personnel commission . ." Id. at §67- 
5309B(e). Of 1100 job classifications made under the Idaho system, 212 were appealed to the Idaho 
Personnel Commission. Of these, 40 had an administrative hearing and the rest were settled without a 
hearing. Baird was the last appeal contesting the classification scheme. Conversation with W.B. Latta, 
Deputy Attorney General, Idaho (April 9, 1981). See also Idaho Code §67-5309B(e) (appeals must be 
made prior to January 1, 1978).

257 Baird v. Idaho Personnel Comm’n, No. 78-18, 1 (Idaho Personnel Comm'n. Mar. 30, 1981). 
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rates for different jobs.258 The Chief for Enforcement argued, however, that 
Idaho’s job rating scheme requires subjective judgement and that it is only an 
approximation of the job’s worth.259 In its decision, the Commission upheld 
the original rating, concluding that the evidence could not support a higher 
one.260 The relative ease with which Idaho has been able to establish and 
enforce its classification system suggests that legislatures can implement 
successful comparable worth systems.261

258. Brief for Respondent, Baird v. Idaho Personnel Comm’n, No. 78-18, 4 (Idaho Personnel Comm'n, 
Mar. 30, 1981).

259 Brief for Appellant, Baird v. Idaho Personnel Comm'n, No. 78-18, 10 (Idaho Personnel Comm'n, 
Mar. 30, 1981).

260. Baird v. Idaho Personnel Comm'n, No. 78-18, at 3 (Idaho Personnel Comm'n, Mar. 30, 1981).
261. See Letter from W.B. Latta, Jr., Deputy Attorney General, Idaho (April 3, 1981) (litigation with 

respect to concept of equal pay for work of equal value quite sophisticated in Idaho; institution of system 
strong and effective management tool) (copy on file at Georgetown Law Journal). Several other states are 
considering changes to parallel the Idaho law, including Connecticut, Georgia, Oklahoma and New Jersey. 
Wall Street Journal, May 5, 1981, at 1, col. 5.

262 Ratner, The Policy and the Problem: Overview of Seven Countries in Equal Employment Policy 
for Women: Strategies for Implementation in the United States, Canada, and Western 
Europe 1, 20-21 (R. Ratner ed. 1980) (table illustrating earnings gap in these seven countries) [hereinafter 
Ratner, Overview]

263 Id. at 42.
264. Id.
265 Id. The discrimination approach predominates in the United States, Canada, and Great Britain, 

though the United States combines it with an affirmative action model. Id. at 43-44.
266. Id. at 42. The affirmative action model has been tried in the United States and Sweden, in 

combination with the discrimination and expanding opportunities approaches, respectively. Id. at 43-44.
267. Id. at 42-43.
268. Id. Sweden, France, and West Germany have adopted the expanding opportunities model. Id. at 

43-44.

VII. Comparable Worth Abroad

A compilation of results from seven industrialized nations—Austria, 
Canada, West Germany, France, Sweden, the United Kingdom, and the 
United States—shows that women in the 1970s earned, on the average, only 
about two-thirds as much as their male counterparts.262 Three basic ap
proaches to achieving wage parity, typically in combination, have emerged in 
these countries.263 The “discrimination model” attributes labor market 
inequalities to discrimination on the part of employers.264 Although this 
model often is coupled with positive action to enlarge opportunities for 
women, it is generally remedied by proscriptive legislation.265 A second 
approach, the “affirmative action model,” seeks to increase recruitment, 
hiring, training, and promotional opportunities through new personnel 
policies.266 Finally, the “expanding opportunities model” recognizes that 
women are handicapped in the labor market because of inadequate training 
opportunities, the press of family responsibilities, and a tenuous commitment 
to long-term employment.267 This approach seeks to identify the impediments 
to broader opportunities and to remove them.268

Countries instituting equal pay policies have chosen among several dif
ferent standards. The most restrictive standard in other countries is equal pay 
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for equal work.269 As in the United States this standard, when taken literally, 
assures equal pay only among employees performing identical tasks.270 A 
somewhat more liberal standard mandates equal pay for like or similar 
work.271 More equitable standards, used in other countries, look to the worth 
of the work performed, requiring equal pay for work of equal value.272 There 
sometimes is confusion, however, regarding the precise meaning of particular 
formulations of the standards.273

The International Labour Organisation (ILO) adopted the principle of 
equal pay for work of equal value in its Convention 100 of 1951,274 which has 
been ratified by several countries.275 In 1975 the ILO called for countries to 
take positive steps toward ensuring equality of wages for men and women.276

The Treaty of Rome, which created the European Economic Communi
ty (EEC), mandated equal pay for equal work in article 1 19.277 An EEC

269 See 42A H alsbury’s Statutes of England 779 (3d ed. 1975) (Treaty of Rome includes “equal 
pay for equal work" as standard for European Economic Community).

270 See Bellace. A Foreign Perspective, in Comparable Worth: Issues and Alternatives 137, 
141-12 (E. Livemash ed. 1980) ("equal work” may or may not encompass “similar work," depending on 
translation used).

271 See Equal Pay Act, 1970, c.41. (Great Britain) (“like or similar work”). This statute was 
subsequently amended, restricting the standard to “like work,” but defining this term to mean “work of the 
same or broadly similar nature.” Sex Discrimination Act, 1975, c.65.

272 See Canadian Human Rights Act, 1976-77, c.33 (Can.) (“work of equal value”).
273 See Bellace, supra note 270, at 139-40 (in some foreign translations, “equal pay for equal work” 

can be interpreted to mean “equal pay for jobs of comparable worth”).
274 Equal Remuneration Convention, No. 100, 165 U.N.T.S. 303 (1953); Equal Remuneration 

Recommendation, No. 90 (1951) in, International Labour Organization, Corrections and 
Recommendations, 1919-1966, at 799 (1966). Subsequently, the ILO specified that equal pay “means 
equal remuneration for men and women workers for work of equal value,” and further recommended 
objective job appraisal for measuring equal work. Cook, supra note 22, at 163.

275 See Bellace, supra note 270, at 141 (Western countries ratifying document include Belgium, 
Canada, Denmark, France, Great Britain, Ireland, Italy, Luxembourg, Netherlands, Sweden, and West 
Germany; treaty not ratified by United States).

276 Declaration on Equality of Opportunity and Treatment of Women Workers, International 
Labour Office, Women Workers and Society: International Perspectives 202 (1976). The 
Declaration provides, in article 7:

(2) Special measures shall be taken to ensure equal remuneration for work of equal value for 
women also in occupations in which women predominate and to measure the relative value of 
their work with full regard to the qualities essential to performing the job.
(3) Special measures shall be taken to raise the level of women’s wages as compared with that 
of men’s and to eradicate the causes of lower average earnings for women possessing the same 
or similar qualifications or doing the same work or work of equal value.

Id. art. 7.
277 The Treaty of Rome provides, “[ejach Member State shall during the first stage ensure and 

subsequently maintain the application of the principle that men and women should receive equal pay for 
equal work .’’ 42A Halsbury’s Statutes of England 779 (3d ed. 1975). France insisted on Article 119. 
Sullerot, Equality of Remuneration for Men and Women in the Member States of the EEC. in Women 
Workers and Society 89, 104 (1976). France’s intent was not to equalize wages between the sexes, 
however, but to equalize competition among countries. Id. Because France’s wage differential was then 
only about 10%, as compared with 30-40% in other EEC countries, France feared an economic 
disadvantage Id. Other countries have since reduced their wage differentials, but France’s has not 
improved appreciably. Id.

The promulgation of article 119 did not lead at once to equal pay legislation. Some countries, such as 
Ireland and Denmark, experienced difficulty because their wage structures had long distinguished between 
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directive, which became effective in 1978, requires its member states to 
develop policy instruments to further the equal treatment of women in the 
labor market.* 278 Within a year, the European Commission279 announced its 
intention to proceed against seven countries for lack of compliance.280 All 
seven countries, however, have since moved to comply.281

the sexes. Bellace, supra note 270, at 150, 153. Ireland was perhaps the worst case; wages there depended on 
marital status in some cases, and women had to leave some jobs when they married. Id. at 150. Other 
countries simply delayed implementing the standard. For example, Italy and West Germany did not pass 
legislation meeting EEC standards until the late 1970s, although both countries already had constitutional 
guarantees of equal pay for equal work. Id. at 149, 157.

278. Ratner, Introduction, in Equal Employment Policy for Women: Strategies for Imple
mentation in the United States, Canada, and Western Europe xvii (R. Ratner ed 1980) 
[hereinafter Ratner Introduction],

279. The European Commission is the secretariat of the European Economic Community. Bellace, 
supra note 270, at 142.

280. Id. at 144.
281. Id.
282. Id. at 161.
283. Ratner Overview, supra note 262, at 20.
284. Bellace, supra note 270, at 160.
285. During the past decade, Scandinavian countries have used national wage agreements to achieve 

both social and economic goals, including the redistribution of income. Organisation for Economic 
Cooperation and Development, Equal Opportunities for Women 87 (1979) [hereinafter OECD 
Equal Opportunities].

286. Id. at 88.
287. Cook, Collective Bargaining as a Strategy for Achieving Equal Opportunity and Equal Pay: Sweden 

and West Germany, in Equal Employment Policy for Women: Strategies for Implementation 
in the United States, Canada, and Western Europe 53, 67-69 (R. Ratner Ed. 1980) [hereinafter 
Cook, Collective Bargaining], The objective of the agreement for blue-collar workers was to narrow pay 
differentials between those receiving high and low salaries. OECD Equal Opportunities,] supra note 
285, at 88. Women have benefited significantly from this policy. For white-collar workers, improved ratios 
have resulted from a union policy that provided greater contractual increases for women. Id. Public 
employees, who hold the right of collective bargaining, have directed their efforts in recent years to raising 
the wages of low-paid workers, consequently benefiting women. Id.

288. Cook, Collective Bargaining, supra note 287, at 70-71. The Swedish collective bargaining 
agreements refer to ILO Conventions 100 and 111, and set out to reduce wage differentials attributable to 
occupational segregation (Convention 111 prohibits job discrimination on the basis of several charac
teristics, including sex). Robertson, Strategies for Improving the Economic Situation of Women: Systemic 

A. SWEDEN

Among Western European countries, Sweden has been the most successful 
in dealing with wage discrimination. Despite the absence of both legislation 
and government regulation on the subject,282 the ratio of women’s wages to 
men’s in 1973 was eighty-six percent, far higher than in any other advanced 
country.283

Equal pay in Sweden resulted from industry-wide collective bargaining at 
the national level.284 Swedish trade unions initiate wage policy,285 and part of 
their policy is to reduce wage discrepancies resulting from job segregation by 
sex.286 In the mid-1970s, the unions representing both blue-collar and white
collar employees negotiated agreements with private employers on sex 
equality.287 This recourse to national agreement, rather than to legislation, is a 
matter of explicit union policy.288 Although Sweden’s occupational distribu
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tion is no better than that in the United States, its earnings gap, at least for 
manual workers, is considerably lower.289

Thinking. Systemic Discrimination, and Systemic Enforcement, in Equal Employment Policy for 
Women Strategies for Implementation in the United States, Canada, and Western 
Europe 128, 138 (R Ratner ed. 1980).) The Swedish agreements also aim at reducing segregation through 
increased educational and training opportunities for women. There is particular emphasis on the role of 
supervisors and co-workers to help break down the traditional attitudes concerning women’s work. OECD 
Equal Opportunities, supra note 285, at 89.

289 Reubens & Reubens, Women Workers, Nontraditional Occupations and Full Employment, in 
Women in the U.S. Labor Force 103, 125 (A. Cahn ed. 1979).

290 Gunderson. Equal Pay in Canada: History, Progress and Problems, in Equal Pay for Women: 
Progress and Problems in Seven Countries 129, 131 (B. Pettman ed. 1977)

291. Id.
292 See Ratner Overview, supra note 262, at 2 (from 1960-77, proportion of females working increased; 

proportion of males working decreased).
293 See Gunderson, supra note 292, at 131 (one-third of labor force belongs to unions; includes 40% of 

male workers, but only 23% of female workers).
294. Mardsen, The Role of the National Action Committee on the Status of Women in Facilitating Equal 

Pay Policy in Canada,in Equal Employment Policy for Women: Strategies for Implementation 
in the United States, Canada, and Western Europe 242, 257 (R. Ratner ed 1980).

295 Canadian Human Rights Act, 1976-77, c. 33 (Can ).
296 Id. Section 11 provides:

(1) It is a discriminatory practice for an employer to establish or maintain differences in wages 
between male and female employees employed in the same establishment who are performing 
work of equal value.
(2) In assessing the value of work performed by employees employed in the same 
establishment the criterion to be applied is the composite of the skill, effort and responsibility 
required in the performance of the work and the conditions under which the work is 
performed.

Id. In the first “equal pay for work of equal value” case under the Canadian Human Rights Act, the 
Canadian Human Rights Commission awarded a woman over $14,000 in back salary. Lab. L. Rf.p. 126 
(CCH) (Jan. 8, 1981).

297 Gunderson, supra note 290, at 131. Federal labor statutes apply only to federal workers and to 
workers in certain inter-provincial industries such as transportation, communication, air tranport, 
broadcasting, shipping, and banking. Id.

Most of the private sector comes under provincial jurisdiction. Marsden, supra note 294, at 257. The 
federal government and all of the provinces earlier had enacted equal pay legislation. Gunderson, supra at 
139; Bellace, supra note 270, at 163. But litigation under those statutes has been sparse. Id. at 163-64. 
Moreover, the standard in most of the provincial legislation is equal pay for substantially similar work. 
Gunderson, supra at 139.

B. CANADA

Canada, like the United States, has an over-representation of women in 
low-paying service and clerical jobs.290 Women have made few inroads into 
traditionally male work,291 although the number of women in the labor force 
has increased substantially.292 Union participation by women in Canada also 
is relatively low,293 and evidence suggests that the earnings gap between men 
and women increased between 1951 and 1958.294

Current equal pay legislation in Canada, which took effect in 1978 as part of 
the Canadian Human Rights Act,295 uses “work of equal value” as its 
standard.29” The equal pay portion of the statute applies to only about ten 
percent of the Canadian labor force,297 but it is supplemented by provincial 
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legislation dating from 195 1.298 Although the provincial statutes vary, they 
generally adopt a standard of substantially similar work.299

In 1972, Canada ratified the ILO’s Convention 100,300 which requires equal 
pay for work of equal value.301 The federal legislation is consistent with 
Convention 100,302 but the provincial formulations are not.301 Because most of 
the private sector falls within provincial jurisdiction,304 provincial legislation 
will require amendment if Canada is to comply fully with Convention 1OO.305

C. THE UNITED KINGDOM

The struggle for equal pay has a long history in the United Kingdom.306 It 
led to the Equal Pay Act of 1970,307 which provides that men and women are 
to have equal pay for “like work,” a term defined in the Act to include work 
of a broadly similar nature.308 The Act uses this standard rather than

298. See id. at 139 (Ontario’s legislation passed in 1951; other provinces followed); Marsden, supra note 
294, at 248 (Yukon Territory acted only in 1973).

299. Gunderson, supra note 290, at 139.
300. Equal Remuneration Convention, No. 100, 165 U.N.T.S. 303 (1953); see Bellace, supra note 270, 

at 162 (discussing effect of Canada’s ratification of Convention).
301. Canada’s ratification followed a recommendation of support for Convention 100 in 1970 by the 

Royal Commission on the Status of Women. Marsden, supra note 294, at 243-33.
302. Bellace, supra note 270, at 163.
303. Id.
304. Marsden, supra note 294, at 257.
305. Gunderson, supra note 290, at 142.
306. There has been long-standing wage discrimination in the United Kingdom. In 1938, female 

workers earned on the average less than 50% of men’s wages. P. Paterson & M. Armstrong, An 
Employer’s Guide to Equal Pay 19 (1972). The earnings differential decreased to 40% during World 
W'ar II, but by 1970 again reached about 50% for most of British industrial workers. Id. at 19. In 1977, the 
gross hourly earnings of women were 75.5% of men’s earnings; in 1978 they declined to 73.9%. Bowers & 
Clarke, Four Years of the Equal Pay Act, 103 New L.J 304, 306 (1980).

As early as 1882, the Trade Union Congress passed a resolution calling for equal pay. Chiplin & Sloane. 
Equal Pay in Great Britain, in Equal Pay for Women: Progress and Problems in Seven 
Countries 9, 17 (B. Pettman ed. 1977). The government pledged during World War I that women 
working in industrial jobs that men previously held should receive the full male wage, but large scale 
unemployment between the wars pushed equal pay into the background. Id. at 18. A Royal Commission on 
Equal Pay, operating between 1944 and 1946, reported that the major reasons for unequal pay lay in 
women’s lower productivity and in social attitudes. Id. The overall report was not favorable toward equal 
pay. Seear, Implementing Equal Pay and Equal Opportunity Legislation in Great Britian, in Equal 
Employment Policy for Women: Strategies for Implementation in the United States, 
Canada, and Western Europe 261, 262 (R. Ratner ed. 1980).

After the Civil Service unions brought pressure, women civil servants were guaranteed equal pay in 
1955, to come in increments over seven years. Bellace, supra note 270, at 95. The scheme originally applied 
only to non-manual jobs within the Civil Sevice. Cook, supra note 22, at 168.

307. Equal Pay Act, 1970, c.41.
308. The Equal Pay Act requires that all women working in Great Britain be given equal treatment 

with men when employed on “like work with men" or on work “rated as equivalent with that of any man." 
Like work is work “of the same or a broadly similar nature,” where any differences are "not of practical 
importance.” Work is “rated as equivalent" with that of men if a job evaluation study so finds. Id. c.41 § 1, 
as amended by Sex Discrimination Act, 1975, c.65. This section does not require an employer to institute 
job evaluations. When a job evaluation scheme is in effect, however, it must apply the same criteria to men 
and women. Seear, supra note 306, at 264. When the Act became effective, probably no more than one- 
third of the British labor force was covered by job evaluations. Id. at 264

Great Britain is the only European Community country to have enacted legislation on equal pay before 



1154 The Georgetown Law Journal [Vol. 69:1123

comparable worth as the equal pay standard, even though the United 
Kingdom is a signatory to the Treaty of Rome.309 The British standard 
presumably focuses on the type of work rather than on its value.310

either ratifying the ILO's Convention 100 or signing the Treaty of Rome. Bellace, supra note 270, at 145. 
Nevertheless, the European Commission singled out Great Britain in 1979 as a prime target for an 
infringement proceeding based on failure to comply with EEC standards. Id. at 144-45. The European 
Commission complained that the British statute does not provide for equal pay in all situations of like 
work, that it allows subjective job evaluation, and that a women cannot claim equal pay unless there is a 
man’s job with which to compare her job. Id. at 147.

309 European Communities Act, 1972, c.68.
310. B Chiplin & P. Sloane, Sex Discrimination in the Labour Market 94 (1976).
311 See Bowers & Clarke, supra note 306, at 304 (comparison difficult in most areas of employment 

where women underpaid).
312. Id. at 304.
313. Equal Pay Act, 1970, c.41.
314 Cf. Clay Cross (Quarry Services) Ltd. v. Fletcher, 1979 I.C.R. 1, 9-10 (C.A. 1978) (Lawson L.J.) 

(no material difference found when man receiving higher wages than woman was only qualified applicant 
and had received same wage in previous position).

315 Equal Pay Act, 1970, c.41 § 9.
316. Sex Discrimination Act, 1975, c.65.
317 45 Halsbury's Statutes of England 230 (3d ed. 1976).
318. For example, it is unlawful to discriminate against women in respect to job offers, promotions, 

transfers, training, and benefits. Sex Discrimination Act, 1975, c.65 § 6( 1 )-(2). An employer also may not 
discriminate against married persons. Id. § 3.

319. See Bowers & Clarke, supra note 306, at 306 (wage ratio of 73.9% in 1978).
320. See W Creighton, Working Women and the Law 238 (1979) (statute’s approach is 

essentially negative; does not remove causes of discrimination or redress effects of past injustices).
321. Equal Pay Act, 1970, c.41 § 9(2)-(3).
322. Id. § 9(1).
323. Chiplin & Sloane, supra note 306, at 27.

There remains some uncertainty as to what constitutes like work. Particu
larly in female-dominated occupations, finding male workers against whom to 
assess equality of wages has proven difficult.311 It is clear that the British 
standard is broader than equal work, but the British courts have not 
interpreted it to be as broad as work of equal value.312 An employer can justify 
paying unequal wages to a man and a woman by proving a “material 
difference”313 in qualifications, length of time on the job, acquired skills, 
responsibilities, or working conditions.314

Britain’s Equal Pay Act of 1970 (BEPA) did not become effective until 
1975.315 In the meantime, growing awareness of the BEPA’s inadequacies led 
to the passage of the Sex Discrimination Act of 1975,316 which took effect at 
the same time as the BEPA.317 The Sex Discrimination Act is broader than 
the BEPA in addressing aspects of employment discrimination beyond 
unequal wages.318 In spite of these statutes, however, Great Britain continues 
to show a substantial earnings gap.319 The statutes’ failure to equalize wages 
might be because of their proscriptive nature, or because they do little to 
correct the underlying social causes of discrimination.320

Moreover, the government has not used the BEPA to full advantage. The 
statute gave authority for an order that would have brought women’s wages 
within ninety percent of men’s by the end of 19 7 3,321 two years before the 
remainder of the Act came into force.322 Yet the government chose not to 
implement the ninety percent requirement,323 presumably in light of an 
incomes policy that both set pay limits and encouraged greater equality 
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between men’s and women’s wages.324 Companies also have had difficulty 
interpreting the BEPA.325 Cases under the Act illustrate these difficulties, and 
also point to the frustrations of underpaid women in Great Britain.326

324. Id. at 27-28.
325. See id. at 29 (ambiguity in certain terms of BEPA).
326. See, e.g., Clay Cross (Quarry Services) Ltd. v. Fletcher, 1979 ICR. 1, 9-10 (C.A 1978) (Lawson 

L J.) (no material difference found when man receiving higher wages than woman only qualified applicant 
and had received same wage in previous position); Handley v. H Mono Ltd., 1979 I C R 147 (Employ. 
App Trib. 1978) (material difference found when woman working shorter week at lower hourly rate than 
comparable man’s, because woman’s machine was idle part of time and she qualified for overtime rate after 
working fewer hours); Snoxell v. Vauxhall Motors Ltd., 1977 I.C.R. 700 (Employ. App. Trib. 1977) 
(women’s wages raised to level of men’s when men’s wages had been “red-circled" to protect them from 
reduction in restructuring of wage scheme, and wage discrimination stemmed from sex discrimination 
prior to restructuring). See also Bowers & Clarke, supra note 306, at 304 (discussing cases under Equal 
Employment Act).

327 See Seear, supra note 306, at 266 (first two years under BEPA coincided with worst recession in 
fifty years).

328. Id.
329. See W. Creighton, supra note 320, at 133 (cost one of conventional objections to equal pay 

legislation).
330. Seear, supra note 306, at 266.
331. See Chiplin & Sloane, supra note 306, at 27-28 (incomes policy helped implement equal pay).
332. Seear, supra note 306, at 270.
333. Id.
334. See NAS Report, supra note 228, at 30 (subjectivity of basic job evaluation judgments major 

problem); Pettman & Fyfe, supra note 77, at 4-5 (subjectivity in job evaluation persists through 
undervaluation, categorization methods, and non-acceptance of equal pay concept).

335. See P. Paterson & M. Armstrong, supra note 306, at 59 (differences between female and male 
intensive jobs possibly superficial, entitling incumbents to equal pay).

336. Cf. id. (EPA requires systematic objective comparisons); Blumrosen, supra note 8, at 435 (bias in 
assessor’s value system and perceptions results in undervaluation of female skills and lower wages).

Because of Britain’s worsening economic conditions, it is difficult to assess 
the impact of the BEPA and the Sex Discrimination Act with any preci
sion.327 Both unemployment and inflation rose substantially as the statute 
took effect.328 Despite much discussion during passage of the two statutes 
about the costs of implementing equal pay,329 this issue has received little 
attention in the new economic climate330 Any improvements in women’s 
wages may have resulted as much from the incomes policy as from the 
BEPA.331 In 1975 and 1976 the incomes policy provided for flat rate 
increases.332 These increases primarily benefited the lower pay scales, where 
women are concentrated.333

VIII. Comparable Worth and Job Evaluation

Job evaluation, with its technical difficulty and inherent subjectivity, is one 
of the major obstacles to instituting equal pay for work of equal value.334 
Implementing comparable worth probably would require job evaluation 
schemes in order to measure and compare the worth or value of dissimilar 
jobs. The theory of comparable worth suggests that, although female intensive 
jobs differ from male dominated jobs in some respects, the employer’s 
demands on the employee and the employee’s contribution to the enterprise 
may be equivalent.335 Thus, a fair compensation system should assess these 
factors objectively.336
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A. JOB ANALYSIS AND DESCRIPTION

Implementation of a compensation system, which involves a hierarchical 
ranking of the jobs and a linkage of firm wages with market wage rates,337 
requires a job description.338 Most job descriptions consist of five parts: (1) 
identification,339 (2) summary,340 (3) responsibilities and duties,341 (4) accoun
tabilities,342 and (5) specifications.343 The specifications category is the most 
important part of the job description because it provides the basis for both job 
evaluation and comparison to other jobs.344

A specifications section lists compensable factors345 including skill,346 
responsibility,347 effort,348 and working conditions.349 The choice of compen
sable factors plays a significant part in the value placed on work.350 Although

337 See Blumrosen. supra note 8, at 428 (wage setting systems involve relative job ranking and linkages 
to labor market wages).

338 See NAS Report, supra note 228, at 1 (job description, obtained through observation, interviews or 
questionnaires, provides basis for job evaluation). See generally R. Henderson, Compensation 
Management Rewarding Performance 135-83 (1979) (discussing job description and job analysis 
techniques).

339. See R Hl NDERSON, supra note 338, at 178 (identification shows relationship to other jobs; allows 
comparison with similar jobs in other businesses) The Department of Labor’s Dictionary of Occupational 
Titles, for example, allows job comparison based on job titles. This publication is widely used by private 
industry and some state and local governments, but is far from perfect. See United States Nat’l 
Comm’n on the Observance of Int'l Women’s Year, To Form a More Perfect Union . . . 
Justice for American Women 65 (1976) (dictionary failed to list day care workers among 21,741 
occupations) [hereinafter Int’l Women’s Year].

340. See R Henderson, supra note 338, at 180 (summary identifies and differentiates major functions 
and activities of job).

341 See id. at 181-82 (responsibilities and duties category identifies major performance requirements 
and reasons for particular activity).

342. See id. at 183 (accountabilities provide guide for coordinating job requirements with actual 
performance).

343. See id. (specifications list compensable factors and provide basis for ranking any factor).
344 See id. at 181-83 (“specification” most important category; provides factual data for weighing 

and comparison).
345. Under certain job evaluation systems compensable factors are the individual parts of a job that 

define its value. See id. at 192 (choice of compensable factors varies with functions and requirements of 
jobs).

346. See id. at 194 (skill involves knowledge of subject combined with mastery of its technique). 
Definitions of particular factors vary among job evaluation systems; these variations can affect job 
evaluations and wage rates. For example, an alternate definition of skill is "acquired facility in muscular 
coordination and/or acquired specific job knowlege—experience.” Id. One job could be rated higher than 
another depending on which part of the definition is used.

347. See A Wood, A Theory of Pay 30 (1978) (level of responsibility depends primarily on 
importance to employer of employee’s decisions in job; close association exists between responsibility and 
authority).

348. See R Henderson, supra note 338, at 194 (effort includes physical or mental exertion required by 
job).

349. See id. (working conditions usually undefined but probably include general environment and 
convenience considerations) Physical effort requirements or performance under unsatisfactory working 
conditions involve only ten percent of the work force and should not be common factors in job evaluations. 
See id. at 191 (payment of predetermined premium for these specific jobs could eliminate bias).

350. See Blumrosen, supra note 8, at 436-37 & n.155 (choice of factor and weights can strongly affect 
job ranking and pay by favoring some traits and ignoring others).

Under the EPA, courts examine whether jobs require equal skill, effort, and responsibility, and whether 
they are performed under similar working conditions. 29 U.S.C. § 206(d)(1). See R. Henderson, supra 
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physical strength, for example, is a compensable factor, employers often 
ignore manual dexterity as a separate compensable factor or as an element of 
physical effort.* 351 Thus, subjectivity in the selection of skills contributes to the 
undervaluation of traditionally female jobs.352 After employers identify 
compensable factors, bias also can occur in the weighting of these factors.353 
For example, employers compensate communicative skills, traditionally 
female, less than mechanical skills, traditionally male.354

note 338, at 189-90 (businesses may adopt these tests to protect against liability). Critics claim that these 
factors interpreted in sex-stereotyped ways fail to eliminate discrimination. See Cody, The Comparable 
Worth Slot Machine: Does Job Evaluation Give Every Player an Even Break?, in Equal Employment 
Practice Guide IV 15-16 (J. Erickson and K. McGovern ed. 1979) (sex biased definitions of 
compensable factors fail to recognize changes in job structure and content).

351. See Blumrosen, supra note 8, at 436-37 & n.155 (biased perception of job factors often puts women 
at disadvantage).

352. See Int’l Women’s Year, supra note 339, at 65 (compensable factors almost always include 
weight lifting and working conditions but seldom include dexterity factors that would give more value to 
women’s jobs); Blumrosen, supra note 8, at 435 (job questionnaires seldom include questions about manual 
dexterity).

353. See P. Paterson & M. Armstrong, supra note 306, at 72-73 (weightings based on subjective 
assessments maintain bias despite use of computers and elaborate statistical techniques); Blumrosen, supra 
note 8, at 437-38.

354. See note 61 supra (compensation systems emphasize male traits).
355. See NAS Report, supra note 228, at 1 (jobs evaluated according to worth): P. Paterson & M. 

Armstrong, supra note 306, at 65 (jobs ranked according to worth establishing relative value)
356. See C. Lindsay, supra note 8, at 17 (job evaluation seeks objective criteria to achieve unbiased 

wage determination). Management considers job evaluations a tool for predicting the minimum wage 
necessary to attract and hold capable employees. Id.

357 See NAS Report, supra note 228, at 2 (all jobs ranked according to undefined, amorphous criterion 
of “worth”).

358. Id.
359. See P. Paterson & M. Armstrong, supra note 306, at 69 (ranking analysis, based on job as 

whole without definite standards, allows great subjectivity) Past experiences of assessors often influence 
the scheme, and ranking tends to preserve the status quo. See id. (ranking's primary value is as first step in 
more sophisticated scheme).

360. See NAS Report, supra note 228, at 2 (idealized hierarchical structure predetermined; job fits into 
structure by comparing its characteristics with each category in structure); P Paterson & M 
Armstrong, supra note 306, at 69 (characteristics of grade must identify differences in skill and 
responsibility). In a classification system compensation does not vary among employees within the same 
grade. Cf. NAS Report, supra note 228, at 17 (in Civil Service evaluation system employees of same grade 
and seniority receive same compensation).

The United States Civil Service System uses a classification scheme that is divided into 18 grades and 
applies nine factors to determine an appropriate job grade. See NAS Report, supra note 228, at 17-21. 136- 
39 app. (detailed description of Civil Service system).

B. JOB EVALUATION SCHEMES

The ranking of jobs in a job analysis scheme is based on the “worth” of a 
particular job to an organization.355 Objectivity is again the primary goal of 
the job evaluation process.356 There are four major job evaluation schemes.

Ranking schemes arrange jobs hierarchically according to their worth to 
the employer.357 The jobs are then categorized for wage assignment.358 
Because ranking fails to consider separately compensable factors, it is highly 
susceptible to the bias of the assessor.359

In a classification scheme, the employer initially defines the characteristics 
of a particular grade and then places jobs into the appropriate category.360 
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Skill and responsibility are important characteristics that help determine the 
appropriate grade.361 For example, the lowest grade might require close 
supervision with each succeeding grade requiring less supervision.362 Al
though a classification system works relatively well in classifying lower-grade 
jobs, it has major problem in selecting the proper grade for complex jobs.363

The point rating scheme selects compensable factors364 and assigns each job 
points based on each factor.365 The resulting scale both ranks jobs and 
indicates the numerical relationship between them.366 Although the point 
rating scheme is more objective than ranking or classification,367 there are still 
problems in assigning points to complex jobs368 involving numerous and 
overlapping compensable factors.369

The factor comparison scheme, a refinement of the point rating scheme, 
utilizes identical factors in every compensation system370 and thus allows for 
comparisons between different occupations.371 Under a factor comparison 
scheme, the assessor (1) chooses a set of four to seven compensable factors, (2) 
selects a set of benchmark jobs, (3) evaluates and ranks these jobs according to 
their total worth, and finally (4) evaluates the relative contribution of each 
factor to the total worth of the benchmark job.372 This scheme allows job

361 See P Paterson & M. Armstrong, supra note 306, at 69 (grade definitions must consider 
discernable differences in skill and responsibility); cf. NAS Report, supra note 228, at 17, 140-47 app. 
(knowledge factor, defined to include skill, dominates the Civil Service evaluation system, with maximum 
value of 41% of total possible value).

362 Cf. NAS Report, supra note 228, at 145-47 app. (Civil Service assigns points based on job’s need 
for supervisory controls). Employees in the lowest level jobs receive instructions and frequent consulta
tions. The highest number of points are assigned to jobs in which employees act independently and receive 
assignments that are broadly defined. Id.

363 See NAS Report, supra note 228, at 2-3 (classification scheme may require arbitrary judgments for 
grade assignment when jobs have discrepant levels on different factors); P Paterson & M. Armstrong, 
supra note 306, at 70 (classification scheme less appropriate for jobs with many characteristics present in 
widely different degrees). But see Cody, supra note 350, at IV 18 (classification scheme used by federal 
government had .92 correlation with application of factor point system to same jobs).

364 See NAS Report, supra note 228, at 3 (set of compensable factors chosen under point rating 
scheme); Cody, supra note 350, at IV 18 (detailed job analysis used to select factors and subfactors 
describing relative worth of job).

365 See NAS Report, supra note 228, at 3-4 (job rated on each factor and assigned points; range of 
possible points constant, allowing easier administration of scheme); Cody, supra note 350, at IV 18 (job 
assigned point score on each factor). Each factor has a maximum number of points and the number of 
points allowed indicates the relative importance of the factor. See P. Paterson & M. Armstrong, supra 
note 306, at 71 (example of simple point system).

366 See P Paterson & M Armstrong, supra note 306, at 71 (point assignment gives clearer 
indication of exact relation of jobs on scale).

367 See id. at 72 (point system provides assessors with standard to apply; analysis of factors avoids 
oversimplified consideration of job as whole).

368 See Cody, supra note 350, at IV 18 (system best suited for repetitive, routine jobs; not as accurate 
for less well defined jobs).

369. See P Paterson & M. Armstrong, supra note 306, at 72 (assessors often choose overlapping 
factors such as education, training, and experience that measure same skills).

370. See Cody, supra note 350, at IV 18 (same factors used in every compensation setting).
371. See id. (factor comparison scheme analyzes job’s placement in hierarchical ranking and horizontal 

ranking).
372. NAS Report, supra note 228, at 3. For example, a factor comparison scheme might choose skill, 

responsibility, and effort as the compensable factors and secretarial and messenger positions as the 
benchmark jobs. This scheme would assign values to the three compensable factors for each benchmark 
job. In the secretarial job, this scheme might attribute $100 to skill, $70 to responsibility, and $30 to effort. 
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comparisons on a factor basis rather than simply on a total worth basis, thus 
making possible the evaluation of more complex jobs, with variations in the 
importance of compensable factors.* 373

In the messenger job, $10 might be attributed to skill, $40 to responsibility and $50 to effort. This scheme 
then would add up the factors to find the total dollar amount for each portion and rank the benchmark 
jobs. Other jobs would fit into this scheme by comparing their compensable factors to the value assigned to 
the factors in the benchmark jobs. See id. (discussing a similar system). The complexity, subjectivity and 
cumbersome nature of this scheme limits its actual use. Id.

373. See Cody, supra note 350, at IV 18, IV 28 (factor comparison relates wages directly to job factors).
374. See Blumrosen, supra note 8, at 433-34 & n 145 (all schemes rely on subjective judgments, thus 

opening possibility of bias).
375. See Int’l Women’s Year, supra note 339, at 66 (quoting Dr. George Hagglund, Professor of 

Labor Education, University of Wisconsin) (listing danger signals indicating possible manipulation of job 
evaluation systems). One firm, that prior to the EPA maintained discriminatory male-female wage scales, 
established a 15 grade system that placed females solely in grades 1-5 and made grade 6 the lowest male 
grade. See Newman, The Policy Issues, Presentation III, 1 Signs 265, 267 (1976) (citing cases as evidence of 
need for enforcement of title VII to eliminate continuing discrimination).

376. See NAS Report, supra note 228, at 48 (subjectivity, links to current wage rates, and procedural 
problems of job evaluation systems make their acceptance questionable); P. Paterson & M. Armstrong, 
supra note 306, at 59, 72 (job evaluations may decrease subjectivity and increase consistency); Cody, supra 
note 350, at IV 22 (flexibility needed in accepting job evaluation systems; state of art too primitive to justify 
universal policy); Nelson, Opton & Wilson, supra note 84, at 256 & n. 108 (unreliability precludes use of job 
evaluations to eliminate wage inequities).

377. See Idaho Code § 67-5309B (Personnel Commission determines relative worth of each job 
classification).

378. Edward N. Hay and Associates, a consulting firm, developed this system. It is used extensively for 
the evaluation of higher managerial and professional jobs. NAS Report, supra note 228, at 21.

379. Id. at 21-22.
380. Id.
381. Wages for clerical workers increased 10-20% after the system was implemented; wages for other 

Bias remains the primary weakness in each ranking scheme because its 
presence at any point in the job analysis results in continuing undervaluation 
of female dominated jobs.374 Indications of possible bias in job evaluation 
systems include: (1) sexually segregated wage scales, (2) unrevised job 
descriptions that fail to reflect changes in employment laws, (3) new female 
dominated classifications, which, although very similar to previous male 
classifications, have a lower pay rate, (4) collective bargaining settlements 
discriminating on the basis of sex, (5) special bonus or incentive plans that fail 
to extend benefits to both sexes, and (6) management actions that suggest 
discrimination.375

C. USING JOB EVALUATION SCHEMES TO IMPLEMENT COMPARABLE 
WORTH

Although commentators dispute the utility of using job evaluation systems 
to implement comparable worth and eliminate wage disparités,376 Idaho has 
successfully implemented a job evaluation system for state employees based 
on comparable worth principles.377 Idaho utilizes the Hay system,378 which is 
a modification and simplification of the factor comparison method.379 The 
system compares different jobs with respect to three factors common to all 
jobs: know-how, problem-solving and accountability.380 After implementation 
of the system, wages for clerical workers, who are predominantly female, rose 
substantially.381
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In addition, the State of Washington has conducted an in-depth compara
ble worth study of salary inequities between male-dominated and female- 
dominated state civil service jobs.382 Finding salaries for “women’s jobs” to be 
only 80 percent of those for “men’s jobs” of similar worth,383 the study 
recommended implementation of comparable worth to remedy those salary 
inequities.384 Because implementation would be costly, however, it has not 
been implemented.385 Nevertheless, these state experiences with job evalua
tion suggest that job evaluation systems can be used effectively to implement 
comparable worth and remedy discrimination.386

job categories stayed about the same. Conversation with W.B. Latta, Deputy Attorney General, Idaho 
(April 9, 1981).

382 Remick. supra note 59, at 407-08. The study, conducted by a consulting firm, used a point factor 
job evaluation scheme to compare traditional women's jobs with traditional men’s jobs. Id. Other states 
that have conducted comparable worth studies include Connecticut (1980), Michigan (1980), Minnesota 
(1974) and Nebraska (1978). See Slate and Local Government Actions, in Manual on Pay Equity, 
Raising Wages for Women’s Work 115, 120-32 (J. Gruñe ed. 1980) (providing summary of these 
studies).

383. Id. at 408. The Washington study concluded that “any action to achieve internally equitable salary 
relationship between women's and men’s classifications would involve a significant modification of, or 
departure from, the present salary setting method." Id.

384 See NAS Report, supra note 228, at 27, 29 (study recommended total or partial comparable worth 
implementation plans).

385 In 1976, the out-going governor included a request for $7 million in his proposed 1977 budget to 
begin implementation of comparable worth. Questioning the methodology of the study, however, the newly 
elected governor cancelled the previous governor’s budget request. Id.

386. In addition, the EEOC study commissioned should help determine the feasibility of using job 
evaluation schemes to implement comparable worth. See note 228 supra and accompanying text 
(discussing study).

387. See NAS Report, supra note 228, at 30 (assumptions neither immutable nor universal, but value
laden) The Japanese, for example, base wages on employee characteristics, such as age and education, 
rather than on job characteristics. Id. See generally Thurley, The Equal Pay Question in Japan, in Equal 
Pay for Women: Progress and Problems in Seven Countries 147 (B Pettman ed. 1977).

388 Most studies evaluate only the reliability of job evaluation systems. See NAS Report, supra note 
228, at 40 (studies have assessed reliability, which is “degree of similarity between different measurements 
of the same thing”).

389. No studies have assessed the validity of job descriptions. See NAS Report, supra note 228, at 40 
(no studies have assessed validity, which is “extent to which measured differences reflect true differences”); 
Cody, supra note 350, at IV 22 (validity should be focus of attention).

390. See Weyand, supra note 209, at 92 (industrial engineering firm believes this method effectively 
precludes liability for discrimination).

391 See id. (working conditions and physical strength two factors contributing to disparate ratings for 
employees with comparable seniority, training, and education).

In order to improve current job evaluation schemes, however, some of their 
assumptions must be reevaluated. These assumptions include the determina
tion that pay scales should be based on job content and not on the employee’s 
capabilities, that only some job factors should be compensable, and that job 
evaluation systems should be limited only to traditional factors.387 Rather 
than choosing job evaluation systems for their consistency or reliability,388 
employers should choose job evaluation systems for their validity.389 Remov
ing factors that produce disparate ratings for workers with comparable 
seniority, training, and education,390 for example, probably would eliminate 
over-compensation for working conditions and physical strength in a job 
evaluation system.391
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IX. The Economics oe Comparable Worth

The economic effects of implementing equal pay for work of equal value 
depend in large part on the proportion of the wage differential between the 
sexes caused by discrimination. Although economists have attempted to 
determine the extent of this differential,392 substantial disagreement re
mains.393 If this amount can be determined, however, women’s wages could be 
raised to eliminate the effect of discrimination. Sex-related wage differentials 
caused by other factors would not be affected.394 Some economists believe that 
any labor market sensitive to productivity cannot long sustain unprofitable 
wage differentials and that the very nature of competition will eliminate 
them.395 The problem with this model, however, is that a number of market 
forces work against an increase in women’s wages.396 This model also suggests 
that the elimination of wage variances may have detrimental economic effects 
because wage variances distribute labor supply to geographic areas where jobs 
are available.397 A woman is less likely to be geographically mobile, however, 
because her occupational choices are usually more limited than a man’s.398 
Furthermore, because a woman usually is not the primary wage earner,399 a 
family seldom will relocate to accomodate her work.

392. See J. Madden, The Economics of Sex Discrimination (1973) (discussing methods for 
determining wage differential); Blumrosen, supra note 8, at 454-57 (same).

393. See Nelson, Opton & Wilson, supra note 84, at 253-63 (methods used to determine gender-based 
wage discrimination currently inadequate).

394. The portion of the earnings differential caused by women’s lower educational attainment or lower 
job seniority, for example, would not be affected. See text accompanying note 25 supra (discussing factors 
accounting for wage gap not caused by occupation segregation and wage discrimination).

395. C. Lindsay, supra note 8, at 31 (competition eliminates wage differentials not caused by 
productivity differences); Gunderson, supra note 290, at 137 (market forces reduce wage differentials). At 
least one author predicts that market forces also will raise the wages and decrease the surplus of secretaries 
in the future. Crystal, Comparable Worth, Wall St. J., Nov. 5. 1979, at 30, col. 3. See generally Secretaries 
are Professionals Too, 10 Women in Action 1, 7 (Sept.-Oct. 1980) (secretaries traditionally underpaid).

396. See Gunderson, supra note 290, at 137-39 (reduced training options, crowding, and increase in 
number of female job seekers depress women’s wages). In fact, the wage gap between men and women 
actually has increased over time. See notes 20-21 supra and accompanying text (earnings gap has widened); 
Gunderson, supra note 290, at 139 (wage gap has widened in Canada).

397. See C. Lindsay, supra note 8, at 31 (wages vary for many reasons not related to discrimination; 
change in wage rate would disrupt labor market).

398. Neimi, Geographic Immobility and Unemployment, in Sex Discrimination, and the Division 
OF Labor 61, 79 (C. Lloyd ed. 1975) (surveys show women less likely to move than men).

399. See C. Li.oyd & B. Niemi, The Economics of Sex Discrimination 6 (1979) (employed women 
contribute, on the average, only about quarter of total family income.) See generally Finegan, Participation 
of Married Women in the Labor Force, in Sex Discrimination, and the Division of Labor 28 (C. 
Lloyd ed. 1975).

400. If women were represented in every occupation in proportion to their participation in the labor 
force and received the same wages as men, it is estimated the wages of women would increase about 50- 
65% and the wages of men would decrease about 8-18%. James, Income and Employment Effect of 
Women’s Liberation, in Sex Discrimination, and the Division of Labor 379, 385 (C. Lloyd ed 
1975); see note 381 supra (wages for clerical workers increased 10-20% after comparable worth system 
implemented in Idaho).

A. EFFECTS ON WOMEN AND MEN

The principal effect of a broad comparable worth policy would be to raise 
the wages of many women.400 Single women and childless couples would 
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benefit the most from the implementation of comparable worth.401 A 
comparable worth system also would help eliminate sex-segregated pay 
scales,402 such as the one in IUE v. Westinghouse.403 In addition, differences in 
status between men's and women’s jobs might be erased because wages and 
status are intertwined. Both men and women might be more likely to seek 
work traditionally reserved for the other sex.

Although a comparable worth system will increase competition for scarce 
jobs between males and females,404 men’s wages probably will not be reduced. 
If Congress were to implement comparable worth, it almost certainly would 
prohibit employers from lowering men’s wages.405 Furthermore, the competi
tion between men and women for high level jobs might not increase because 
women whose wages are raised might decide to remain in female dominated 
occupations.406 In any case, more study should be given to the potential effects 
on individual wage earners before a system of comparable worth is imple
mented.407

Whether a system of comparable worth would increase unemployment is 
not clear. Some economists argue that the unemployment rate for women 
would increase.408 A higher percentage of working women, however, already 
are unemployed,409 and occupational segregation partially causes this higher 
unemployment level.410 Thus, a system of comparable worth that decreased 
occupation segregation, might well decrease female unemployment also.

401 Nelson, Opton & Wilson, supra note 84, at 294.
402 Cf. Buckley, Equal Pay in America, in Equal Pay for Women: Progress and Problems in 

Seven Countries 35. 43-57 (B. Pettman ed. 1977) (sex-segregated pay scales prevalent in 19th century 
and early 20th century; equal pay legislation intended to eliminate occurrence).

403 International Union of Electrical Radio & Machine Workers, AFL-CIO-CLC v. Westinghouse 
Electric Corp., 631 F.2d at 1097.

404 F Blau, supra note 28, at 110.
405 For example, the EPA, 29 U.S.C. 206(d)(1) (1976), provides that “an employer who is paying a 

wage rate differential in violation of this subsection shall not in order to comply with the provisions of the 
subsection reduce the wage rate of any employee.” Id. Any future congressional enactment of comparable 
worth probably would follow this precedent.

406 Nelson, Opton & Wilson, supra note 84, at 296; see Comment, In Pursuit of Wages Based on Job 
Value - Gunther v. County of Washington, 29 DePaul L. Rev. 907, 919-25 (1980) (increasing wage levels 
of traditionally female jobs will perpetuate female occupational ghettos).

407 At least one commentator argues that the majority of women actually would suffer a loss of 
purchasing power because of inflation caused by the implementation of comparable worth. Nelson, Opton 
& Wilson, supra note 84, at 294. But cf. James, supra note 400, at 385 (increased number of women 
engaging in market work actually increases purchasing power of family and husband). Lowering the wages 
of men could eliminate the inflationary impact of implementing a system of comparable worth. If this were 
done, however, the effect on the individual male wage earner could be significant. See id. at 385 (wages of 
men could decrease 8-18%).

408 See C. Lindsay, supra note 8, at 33 (female unemployment will increase particularly in female- 
dominated occupations); cf. James, supra note 400, at 387-89 (attracting more women into labor force will 
depress wages further).

409 The unemployment rate traditionally is higher for women. See U.S. Nat’l Comm'n on the 
Observance of Int’l Women’s Year, The Spirit of Houston: The First National Women’s 
Conference 43 (1978) (unemployment rate higher for women than for men in 29 of preceding 30 years) 
[hereinafter Int’l Women’s Year-HoustonJ; Women in the Labor Force, supra note 19, at 4 (in 
1978, unemployment rate for women 7.2%, compared to national rate of 6%).

Government responses to economic downturns that include positive government intervention into the 
work force aggravate the high unemployment rate of women. Public works and job training programs are, 
for the most part, designed for the needs and skills of men. Ratner Overview, supra note 262, at 26.

410. Ratner Overview, supra note 262, at 26. Women experience a double burden. Not only does
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B. EFFECTS ON EMPLOYERS

Although a system of comparable worth would reduce the gender-based 
wage differential caused by discrimination, the business community argues 
that the potential costs are significant.* 411 In some industries, employers might 
have to raise wages for a large number of their employees.412 Employers also 
would have to pay for the design and maintenance of a job evaluation 
system.413 Furthermore, if courts implemented a comparable worth system, 
they might award huge sums in back pay.414

occupational segregation cause an oversupply of workers in female-dominated jobs, causing higher 
unemployment, but also women in male-dominated fields are more likely to be unemployed than men in 
these fields. Id. The “last-hired, first-fired” phenomenon partially accounts for this result. Int’l Women’s 
Year, supra note 339, at 33-34.

411. The cost of raising the median pay of the 27.3 million women employed full-time to equal men’s 
median-pay levels might be as high as $150 billion a year. Smith, The EEOC's Bold Foray into Job 
Evaluation, Fortune, Sept. 11, 1978, at 59. This figure, however, probably is an oversimplification 
because it ignores a significant portion of the wage differential attributable to non-discrimmatory factors. 
See text accompanying note 25 supra (non-discrimination factors account for at least one-third of wage 
differential). Even this adjusted level of approximately $100 billion is far higher than other estimates. See 
text accompanying note 425 infra (suggesting actual costs of only $2 billion per year).

412. For example, a study of blue-collar workers in New England indicates that women’s wages are 
significantly lower than men’s wages. In addition, about four-fifths of all women blue-collar workers are 
concentrated in manufacturing. Thus, New England manufacturing industries might suffer economic 
hardship if comparable worth were implemented. See A. Seidman, supra note 32, at 100-01 (discussing 
underpayment of women workers in New England).

413. Nelson, Opton & Wilson, supra note 84, at 290-91.
414. Brown, The Comparable Worth Issue—A Title VII Pandora's Box?, Nat'l L.J , July 28, 1980, at 28, 

col. 3.
415. See Newman statement, supra note 12, at 67 (employers overstating costs of correcting wage 

discrimination); note 411 supra ($150 billion estimate oversimplification). The Supreme Court also was 
concerned about costs prior to the 1978 Pregnancy Discrimination Amendment. See General Electric Co. 
v. Gilbert, 429 U.S. 125, 130 nn.9 & 10 (1976) (Court reproduced cost data in decision). Congress enacted 
the Amendment anyway. See 42 U.S.C. § 2000e(k) (Supp. Ill 1978) (Pregnancy Discrimination Amend
ment); Newman statement, supra note 12, at 67 (employers exaggerated cost of including pregnancy 
benefits in disability plans).

416. See notes 355-73 supra and accompanying text (discussing different job evaluation systems).
417. See text accompanying note 445 infra (incremental implementation of comparable worth allows 

employers to adjust gradually to increased costs.)
418. Cf. Brown v. Board of Educ. of City of Bessemer, Alabama, 464 F.2d 382, 384 (5th Cir. 1972) 

(court rejected school board’s argument that it lacked facilities, buses, and know-how to implement school 
desegregation).

419. See, e.g.. Lemons v. City & County of Denver, 17 F.E.P. 906, 909 (D Colo. 1976), offd, 620 F.2d

The business community, however, has overestimated the potential costs of 
a comparable worth system.415 Many employers already have a job evaluation 
system,416 and the cost of substituting one system for another would not be 
prohibitive. The employer’s cost also would be less burdensome if implemen
tation of a comparable worth system was gradual.417 Furthermore, gender
based discrimination should not be excused solely because it is costly to 
remedy.418

C. EFFECTS ON THE NATIONAL ECONOMY

As noted above, members of both the business and legal communities have 
predicted that the implementation of comparable worth would have dire 
economic consequences.419 These economic costs include not only the price 
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tag for increased wages,420 but also might include indirect costs, such as 
administrative costs, court expenses, and litigation fees.421 In addition, some 
commentators predict that higher inflation would result from the implemen
tation of comparable worth.422 These predictions, however, are either unsub
stantiated423 or exaggerated.424

228 (10th Cir. 1980) (rejecting title Vll wage discrimination claim; court feared judgment for plaintiff 
would disrupt entire economic system); Nelson, Opton & Wilson, supra note 84, at 291-94 (implementation 
of comparable worth would entail labor market disruption, loss of international markets, breakdown of 
collective bargaining, and inflation); Williams & McDowell, Legal Framework, in Comparable Worth: 
Issues and Alternatives 197, 249 (E. Livernash ed. 1980) (implementation of comparable worth 
extremely costly).

420 The price tag for increased wages would depend on whose wages are readjusted. See notes 440-44 
infra and accompanying text (discussing different implementation methods).

421 Nelson, Opton & Wilson, supra note 84, at 290.
422. See C. Lindsay, supra note 8, at 34 (wage increases not accompanied by increased productivity 

would aggravate inflation); Nelson, Opton & Wilson, supra note 84, at 293 (massive inflation resulting 
from comparable worth implementation would harm entire economy).

423. The district court in Lemons, for example, did not explain what disruptions the implementation of 
comparable worth might produce; it merely repeated phrases such as “restructuring the entire economy,” 
and “open the Pandora’s box." 17 F.E.P. at 909.

424 See note 411 supra (discussing fallacy of $150 billion estimate); note 415 supra (employers 
overstating costs).

425. See The New Pay Push for Women, Bus. Week, Dec. 17, 1979, at 69 (estimate by Thomas Cody, 
Lester B. Knight & Assoc.).

426. Bureau of Labor Statistics, U.S. Dep’t of Labor, Employment and Earnings 162 
(January 1981).

427. As Congress stated: "Discrimination against women is no less serious than other forms of 
prohibited employment practices and is to be accorded the same degree of social concern given to any type 
of unlawful discrimination” HR Rf.p No. 238, 92d Cong., 1st Sess. 5 (1971). The elimination of sex 
discrimination, which is an inefficient use of the country’s economic resources, actually should increase 
this nation's economic product. P. Samuelson, Economics 792-94 (10th ed. 1976).

428. See P Samuelson, supra note 427, at 795 (ethical observers argue social pie should be divided 
equitably among populace).

429. Women are disproportionately represented among the poor. Int’l Women’s Year - Houston, 
supra note 409, at 94. Any improvement in employment opportunities or wages for women therefore would 
improve the distribution of income in the United States. Cf. C. Lloyd & B. Niemi, supra note 399, at 264- 
86 (increasing earnings of working poor one strategy to eliminate poverty).

430. The cost of implementing comparable worth should not excuse sex-based discrimination in wages. 
In previous discrimination decisions, the Supreme Court has held that administrative convenience does not 
justify discrimination. See City of Los Angeles Dep’t of Water & Power v. Manhart, 435 U.S. 702, 716-17 
(1978) (Court rejected Dep’t rule requiring higher pension contribution from women because of greater 
longevity); cf. Reed v. Reed, 404 U.S. 71, 76-77 (1971) (state statute preferring males to females as 
administrators of estate held violative of equal protection clause).

431. See Brown v. Board of Educ. of City of Bessemer, Alabama, 464 F.2d 382, 384 (5th Cir. 1972) 
absence of facilities, buses, and know-how no excuse for failure to implement school desegregation).

One management consultant has estimated that the price tag for increased 
wages under a comparable worth system would be only $2 billion.425 As the 
price for the elimination of wage discrimination affecting 42% of the labor 
force,426 this figure is eminently reasonable.427 Further, because the economic 
welfare of a nation depends not only on its national income but also on 
income distribution,428 the cost of implementing comparable worth is justi
fied.42" Moreover, if the direct costs of implementing comparable worth are 
justifiable for policy reasons, comparable worth should be implemented 
despite its indirect costs and inflationary potential.430

Just as this nation has attempted to eliminate racial discrimination in spite 
of the cost,431 society should absorb the costs of eliminating sex-based 
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discrimination. In implementing comparable worth through collective bar
gaining, Sweden has made such a decision.432 Our entire society, of course, 
would pay for a system of comparable worth. The business community would 
pass on much of the increased labor costs to the consumer,433 and the taxpayer 
would pay for indirect costs, such as government agency and court expen
ses.434

432. See notes 284-89 supra and accompanying text (discussing Sweden’s implementation of equal pay 
protections).

433. Just as courts have forced employers to correct racial discrimination by awarding retroactive 
seniority and back pay, employers would also be required to raise wages under a comparable worth system 
As such, they would be the first segment of the economy to experience increased costs. It has been 
suggested, however, that this is no more than the employers' due because historically they have profited 
from discrimination. See Newman statement, supra note 12, at 20 (companies guilty of sex discrimination 
have been unjustly enriched).

434. Nelson, Opton & Wilson, supra note 84, at 290.
435 See generally C Lloyd & B. Niemi, supra note 399; see also Sullerot, supra note 277, at 108 

(equality of remuneration should be pursued even under difficult economic conditions).
436. Int’i Women’s Year - Houston, supra note 409, at 44; Smith, Women's Slake in a High-Growth 

Economy in the U.S., in Equal Employment Policy for Women: Strategies for Implementation 
in the United States, Canada and Western Europe 350, 364 (R. Ratner ed. 1980)

437. Reagan, supra note 28, at 102.
438. These potential political problems include difficulties with co-workers. Male co-workers are likely 

to resent female workers who receive increased wages. Some female co-workers also might resent 
implementation if their jobs are not upgraded. Furthermore, women might hesitate to request a job 
evaluation because employers might convey the message that women who seek comparable worth wage 
increases are trouble makers. Supervisors and co-workers also might harrass women who request job 
evaluations.

439. Remick, supra note 59, at 418. Because white males primarily comprise those in power, any system 
that benefits other groups is unlikely to win easy acceptance. For example, a union leader has stated that 
because his union was 80% percent male, the majority probably would not make sacrifices for a program 
that would benefit only the other 20% percent. Id.

440. Id. at 415.

Thus, the implementation of comparable worth, like any other far-reaching 
change in social policy, faces obstacles. In times of economic stagnation and 
unemployment, social programs usually suffer. The current political and 
economic climate is evidence of this phenomenon. Policy makers should 
consider, however, that downturns in the national economy impose dispro
portionate burdens on women,435 increasing female unemployment more than 
male unemployment.436 Under such conditions occupational segregation and 
wage differentials also increase.437 Thus, the economic and political costs of 
not implementing comparable worth should be considered.

X. Implementation of Comparable Worth

In addition to economic problems, the implementation of comparable 
worth poses political problems.438 Individuals who would lose relative status 
in the job evaluation process are most likely to oppose the implementation of 
equal pay for work of equal value.439

For this reason, successful implementation depends on the method chosen. 
Under the most expensive proposal, undervalued salaries in female-dominat
ed occupations would be adjusted upward; salaries in male-dominated 
occupations would remain at the prevailing wage rate.440 Another method 
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would raise the salaries for undervalued female-dominated occupations and 
lower the salaries for overvalued male-dominated occupations.441 This meth
od, however, is not politically feasible and probably is not legally feasible.442 A 
more politically acceptable proposal would raise the wages of current 
employees only in undervalued occupations and would compensate new 
employees at a rate that equals their comparable worth.443 Over a period of 
time, salaries of the entire work force would accurately reflect their value to 
employers.444 An incremental implementation of any of these proposals would 
allow employers to adjust gradually to increased costs.445

A comparable worth system could be implemented in various ways. In 
addition to legislative enactment,446 agencies such as the OFCCP and EEOC 
could implement comparable worth through regulation and adjudication. 
Using contract award requirements, the OFCCP, for example, could require 
employers to institute a comparable worth system.447 Through litigation, the 
courts also could design comparable worth plans.448 Although litigation 
would be slow, its results could provide a model for other employers who wish 
to comply voluntarily.449 Moreover, implementation through court adjudica
tion also would fit the gradual approach suggested above.

In addition, collective bargaining agreements could provide for the imple
mentation of comparable worth. The AFL-CIO, for example, has recom-

441 Id. at 414; see note 400 supra (under such a proposal women’s wages would increase 50-65%; 
men’s wages would decrease 8-18%).

442 The EPA expressly prohibits the lowering of the wages of one sex to achieve equal pay. 29 U.S.C. § 
206(dXl) (1976). A public employee union in the state of Washington has suggested another method. 
Under its proposal, salaries for women’s jobs would be based upon comparable worth but the salaries of 
men’s jobs would continue to be based upon prevailing wage rates. Remick, supra note 59, at 415. Although 
more acceptable politically, this method arguably is a perversion of the comparable worth doctrine because 
men could still be paid more then women for work of comparable value.

443 Remick, supra note 59, at 415.
444 Id.
445. Employers could formulate specific timetables for evaluating a certain percentage of jobs each 

year Cf. E Almquist. Minorities, Gender and Work 196 (1979) (federal contractors submitting 
affirmative action plans need not fully reach timetables but must demonstrate “good faith effort”). An 
example of such legislation is the British Equal Pay Act, which provided for a five and one half year grace 
period for compliance. See text accompanying note 315 supra (BEPA passed in 1970, not effective until 
1975).

446 Cf. notes 295-97 supra and accompanying text (discussing Canada's implementation); notes 254-55 
supra and accompanying text (discussing Idaho’s implementation of comparable worth for state 
employees).

Congressional action probably is preferable to court action. Courts, of course, are restricted to the facts 
before them, whereas Congress can examine important peripheral issues. Congress can best balance the 
goal of equal pay for women against the economic issues. In addition, the public probably would view 
congressional implementation of comparable worth as more legitimate than court implementation.

447. Given the large number of government contractors, such a plan would be broad in scope and could 
have broad reaching effects. See notes 232-41 supra and accompanying text (discussing OFCCP actions). 
For example, the OFCCP was able to achieve almost a 40% increase in the number of financial 
commitments by government contractors to settle questions of equal employment opportunity during the 
first half of fiscal 1980. Women and minorities received $6.9 million in back pay awards. Lab. L. Rep. 112 
(CCH) (July 24, 1980).

448. See notes 461-62 infra and accompanying text (discussing ability of judges to make comparable 
worth determinations). Unions also have used the threat of litigation to achieve collective bargaining 
agreements. See Newman statement, supra note 12, at 15 (Westinghouse upgraded thirteen female job 
classifications after union filed suit).

449 Cf United Steelworkers of America, AFL-CIO-CLC v. Weber, 443 U.S. 193, 208 (1979) (title VII 
does not prohibit private, voluntary, race-conscious affirmative action plans). 
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mended that member unions push for comparable worth in their contracts.450 
Just as Sweden’s labor movement has successfully implemented comparable 
worth through the use of collective bargaining agreements,451 452 unions in the 
United States could implement it in a similar fashion. Such agreements might 
well produce more lasting results than changes dictated by the government.453

450. Bus. Week, Dec. 17, 1979, at 69.
451. See text accompanying note 283 supra (Sweden’s ratio of women’s wages to men’s wages was 86% 

in 1973).
452. Cf. Seear, supra note 306, at 276 (major changes in England more successful if negotiated than if 

imposed by government). Implementation of comparable worth through collective bargaining might be 
more successful because of the growing resentment towards government interference in the United States 
suggested by the conservative victory in the last national election.

453. See Newman statement, supra note 12, at 14-20 (discussing lUE's extensive experience in 
negotiating wage discrimination settlements).

454. Women traditionally are underrepresented in unions. Only about 12% of the female labor force in 
the United States is organized; women comprise about 21% of all union memberships. See B. 
Wertheimer & A. Nelson, Trade Union Women; A Study of Their Participation in New 
York City Locals 7-11 (1975) (women underrepresented because of strong family responsibilities and 
lack of information and experience); Wertheimer, Leadership Training for Union Women in the United 
States: Route to Equal Opportunity, in Equal Employment Policy for Women: Strategies for 
Implementation in the United States, Canada, and Western Europe 226, 227 (R Ratner ed 
1980) (providing statistics on women in American labor unions).

455. See generally B. Wertheimer & A. Nelson supra note 454 (women have assumed increased 
leadership positions in seven local New York unions).

456. See notes 254-61 supra and accompanying text (comparable worth successfully implemented in 
Idaho).

457. The President could amend Executive Order 11,478 to provide for comparable worth in the 
Federal government. See Exec. Order No. 11,478, reprinted in [1969] U.S. Code Cong. & Ad. Nfws 2899 
(policy of United States government to provide equal oportunity in federal employment).

458. See notes 377-81 supra and accompanying text (Idaho successfully implemented Hay system).
459. See notes 382-85 supra and accompanying text (Washington state study determined extent of 

undervaluation).
460. See notes 374-75 supra and accompanying text (problem with job evaluations is possibility of bias).

At least one union has successfully challenged wage discrimination in this 
manner. The International Union of Electrical, Radio and Machine Workers 
has negotiated numerous wage discrimination settlements with Westinghouse 
plants.453 A major problem with implementing comparable worth through 
collective bargaining, however, is the underrepresentation of women in most 
American labor unions.454 Although women have begun to assume more 
union leadership positions,455 currently there probably is insufficient union 
support for the broad implementation of comparable worth through the 
collective bargaining process.

As an employer, the government also could implement a comparable worth 
scheme in the civil service system, using the Idaho experience as a model.456 
The government could base civil service job classifications on the value of 
each job, irrespective of community wage rates. Moreover, the President 
could implement a comparable worth system by Executive Order.457

The difficulty of determining the worth of a job under a system of equal pay 
for work of equal value probably is another obstacle to the implementation of 
comparable worth. Idaho’s successful experience with a job evaluation 
system458 and the Washington state study,459 however, suggest that the 
practical problems with job evaluations460 can be overcome. Moreover, the 
history of the EPA indicates that the worth of a job also could be determined 
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in the adversary process. Just as judges have determined whether jobs are 
substantially equal under the EPA,461 they also could determine the compara
ble worth of different occupations.462

461 See Brennan v. Prince William Hosp. Corp., 503 F.2d 282, 286-90 (4th Cir. 1974) (comparing 
duties of female nurses and male orderlies); Hodgson v. Miller Brewing Co., 457 F.2d 221, 223-24 (7th Cir. 
1972) (comparing temperature, noise level, equipment used and tests conducted tn different laboratories).

462 See IUE v. Westinghouse, 631 F.2d 1094, 1100 n.7 (3d Cir. 1980) (Congress did not wish courts to 
refrain from massive job evaluation trials; these trials permitted for racial, ethnic or religious discrimina
tion): Newman statement, supra note 12, at 57 (determining relative worth of two jobs same under EPA 
and title VII; difference only matter of degree). But see 109 CONG. Rec. 9209 (1963) (remarks of Rep. 
Goodell) (courts should not formulate job evaluations or weigh merits of employers’ job evaluation 
systems).

463 See. e.g., Goodyear Tire & Rubber Co. of Ala., 6 Lab. Arb. 924, 925 (1947) (McCoy, Arb.) 
(considering whether job content had changed enough to warrant wage increase); General Motors Corp., 1 
Lab Arb 125, 130 (1946) (Garrison, Eisenhower & Stacy, Arb.) considering whether wage rates should be 
increased because of increase in productivity); Simmons Co., 33 Lab. Arb. 725, 727 (1959) (Ross, Arb.) 
(relying on time study to review wage rates after change in employer’s operations).

464 See Newman statement, supra note 12, at 52 (formal job evaluation not essential to arbitrator’s 
determination of wage inequities).

465 See F Elkouri & E. Elkouri, How Labor Arbitration Works 444-48 (3d ed. 1973) (labor 
arbitrators have relied on job evaluation schemes to assist in settlement of labor arbitration disputes); 
Newman statement, supra note 12, at 52-53 (discussing situations where arbitrators examined correctness 
of job rating).

466 See Ratner, Equal Employment for Women: Summary of Themes and Issues, in Equal 
Employment Policy eor Women: Strategies for Impi ementation in the United States, 
Canada and Western Europe 419, 432-33 (R. Ratner ed. 1980) (current issue whether equal pay or 
equal opportunity policy preferred route to labor market equality for women).

467. Id.
468. See id. (paying women more money to keep them in sex-segregated jobs not viewed by some as 

meaningful solution to labor market integration).
469. Remick, supra note 59, at 415.

This country’s experience with labor arbitration also suggests that the 
intrinsic worth of a job can be determined. Labor arbitrators have corrected 
job inequalities such as improper wage rates, and might perform a similar 
function in the implementation of comparable worth.463 In some industries, 
arbitrators resolve disputes concerning an employer’s entire wage structure 
without utilizing a formal job evaluation scheme.464 In other cases, arbitrators 
have decided w hether a particular job has been assigned the correct weight in 
such a scheme.465

Conclusion

Supporters of labor market equality for women disagree on whether equal 
pay for work of equal value or equal employment opportunity should be their 
primary goal.466 On the one hand, implementing a comparable worth system 
improves the collective status of women working in female dominated 
occupations. On the other hand, equal employment opportunity arguably 
would improve women’s access to better-paying male jobs.467 Some advocates 
of this policy argue that comparable worth simply encourages women to stay 
in traditionally female jobs, and therefore fails to improve labor market 
integration.468

Job segregation will continue, however, if large salary differentials re
main.469 These wage differentials discourage men from entering female 
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dominated occupations.470 In addition, women who apply for male-intensive 
jobs meet with hostility that, in part, results from the perception that a female 
is displacing a male to whom the job rightfully belongs.471 If employers 
compensated both men’s and women’s jobs on the basis of comparable worth, 
there would be less impetus for males to seek traditional male jobs and less 
hostility toward women seeking the same jobs.472 Thus, a policy of compara
ble worth actually encourages job integration, and may in fact be more 
successful than a policy of equal employment opportunity standing alone.

470 Id. For example, custodians seldom return to school to gain additional skills, such as typing, in 
order to move into a job that pays less. Id.

471 See id. (hostility explained in comparable worth terms; every male job taken by a female means 
that some male is displaced and may have to accept woman’s work).

472. Id.

The undervaluation of women’s jobs is a widespread social problem; it 
crosses geographical and industrial boundaries. Although courts and federal 
agencies have begun to address this problem, it remains a severe economic 
burden on American women. This article has surveyed the political, economic 
and legal difficulties of implementing comparable worth in the United States. 
In each of these areas the difficulties are real, but they are not insurmounta
ble. Indeed, the American tradition of justice and equality requires the 
adoption of comparable worth in spite of any transitory difficulties.
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The Party Status of Absent Plaintiff Class 
Members:
Vulnerability to Counterclaims

Joan Steinman*

Class action suits often involve large numbers of plaintiffs who rarely 
participate in the litigation, and whose status as parties under the 
Federal Rules of Civil Procedure remains unclear. Professor Stein
man proposes a method by which courts can determine whether 
certain protections or obligations normally reserved for parties 
should apply to these absent class members. Using the '‘‘core 
characteristics" of parties that Professor Steinman has drawn from 
the case law, courts will be able to determine the party status of 
absent plaintiffs in accordance with the policies underlying both the 
particular federal rule at issue and the rule that governs class 
actions. Applying her proposed analysis to the question whether 
absent plaintiffs should be subject to counterclaims. Professor 
Steinman concludes that in virtually all cases such treatment would 
be inconsistent with the purposes of the federal rules and the class 
action device itself.

The absent members of a plaintiff class certified under rule 23 of the 
Federal Rules of Civil Procedure1 exist in limbo, neither full-fledged parties 
with all of the rights and obligations attending that status, nor complete 
strangers to the litigation. Federal courts have produced widely divergent 
characterizations and treatments of absent class members.2 For some pur
poses, courts have held the absent members of a plaintiff class to be parties, or

•Assistant Professor of Law, Illinois Institute of Technology Chicago-Kent College of Law. A.B. 1969, 
University of Rochester; J.D. 1973, Harvard University. I would like to thank Paul Sheldon, Krista Johns, 
and other law students of LI T. Chicago-Kent College of Law, for their research assistance in the 
preparation of this article.

1. Throughout this article all references to rules are to the Federal Rules of Civil Procedure unless 
explicitly stated otherwise. The term “absent,” when used to refer to members of the plaintiff class, 
includes those class members who enter an appearance as well as those who do not. It excludes, however, 
the named representative parties and any class members who formally intervene in the action.

2. See, e.g., In re Nissan Motor Corp. Antitrust Litigation, 552 F.2d 1088, 1105 (5th Cir. 1977) (class 
members generally considered derivative rather than direct parties); Pearson v. Ecological Science Corp., 
522 F.2d 171, 176 (5th Cir. 1975) (referring to absent class members as nonparty class members), cert, 
denied, 425 U.S. 912 (1976); Brennan v. Midwestern United Life Ins. Co., 450 F.2d 999, 1005 (7th Cir
1971) (referring to absent class members as absent parties), cert, denied, 405 U.S. 921 (1972); Norman v. 
McKee, 431 F.2d 769, 774 (9th Cir. 1970) (referring to absent class members as unnamed plaintiffs and 
absent parties), cert, denied, 401 U.S. 912 (1971); Watson v. Branch County Bank, 380 F. Supp. 945, 960 
(W.D Mich. 1974) (absent class members merely permissive parties), rev'd mem., 516 F.2d 902 (6th Cir. 
1975); Donson Stores, Inc. v. American Bakeries Co., 58 F.R.D. 485, 489 (S.D.N.Y. 1973) (absent class 
members not parties for purposes of counterclaims); Guy v. Abdulla. 57 F.R.D. 14. 16, 18 (N.D. Ohio
1972) (referring to defendant class members as absent parties); Katz v. Carte Blanche Corp., 53 F.RD 
539, 541 n.3 (W.D. Pa. 1971) (class members properly “non-nominal” parties, not non-parties), rev'd on 
other grounds, 496 F.2d 747 (3d Cir.), cert, denied, 419 U.S. 885 (1974).
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have treated them as such. In other contexts courts have concluded that they 
are not parties, or have treated them differently from parties. Occasionally, in 
analyzing whether absent plaintiffs are parties for a specific purpose, different 
courts have reached completely different conclusions.3 Most courts make 
little effort to reconcile the varying determinations of the issue whether an 
absent class member is a party. Courts often rely upon precedent, or disregard 
it. without examining whether the rationale of a prior court is applicable to 
the particular legal problem at issue.4 They concentrate solely on the 
functions and policies of a particular rule or doctrine, without any considera
tion of the “party” characteristics of the absent class member.5

This article focuses on the absent members of plaintiff classes certified 
under rule 23(b)(3).6 It identifies the core characteristics of a “party” to 
litigation, and uses these characteristics to assist courts in reaching uniformly 
reasoned decisions that are consistent with a coherent portrait of the absent 
plaintiff class member. The article then proposes a procedure for courts to 
follow in determining whether an absent member is a party for purposes of 
whatever specific rule or doctrine is applicable to the circumstances of the 
case.

Under this proposal, a court first should analyze the particular procedural 
rule or judicial doctrine in question, including the policies underlying it, to

3 Compare Fischer v. Wolfinbarger, 55 F R D. 129, 132 (W D. Ky. 1971) (discovery directed at class 
members not named as plaintiffs improper because absentees not parties for purposes of rule 33) and 
Wainwright v. Kraftco Corp., 54 F.R D. 532, 534 (N.D. Ga. 1972) (same) with Brennan v. Midwestern 
United Life Ins. Co . 450 F.2d 999, 1006 (7th Cir. 1971) (absent class members may be required to submit 
to discovery as parties if necessary), cert, denied, 405 U.S. 921 (1972).

4 See In re Four Seasons Sec. Laws Litigation, 525 F.2d 500, 504 (10th Cir. 1975) (in deciding whether 
absent class members may file rule 60(b) motions, court merely mentioned cases holding absentees parties 
for some purposes, nonparties for others); National Super Spuds, Inc. v. New York Mercantile Exch., 75 
F R D 40, 45 (S.D.N.Y. 1977) (in deciding whether absent class members subject to counterclaims, court 
simply "not convinced" by cases holding absentees not parties).

5 See Van Gemert v Boeing Co., 590 F.2d 433, 440 n.l 5 (2d Cir. 1978) (whether given procedural rule 
should be applied to those not named as plaintiffs depends on function of the rule), aff d. 444 U.S. 472 
(1980). See also 87 Harv. L Rev. 470, 473 n.19 (1973) (courts apply rule 23 to absent class members 
according to competing policy considerations).

6 See Fed. R. Civ. P 23(b)(3). Concentration on rule 23(b)(3) classes was chosen for several reasons. 
First, more class actions are certified under rule 23(b)(3) than under 23(b)(1) or 23(b)(2). C. Wright, 
Handbook of the Law of Federal Courts § 72, at 352 (3d ed. 1976). Moreover, (b)(3) is the "most 
expansive and controversial" category of class actions. 2 Newberg on Class Actions § 2475v (1977).

Second, the (b)(3) class, and consequently the absent (b)(3) class member, are relatively new procedural 
inventions. Prior to the amendment of rule 23 in 1966, the "spurious” class action, which involved several 
rights affected by a common question of law or fact, was not a true class action. This "spurious” action 
adjudicated the rights and liabilities of only the named parties and intervenors. Advisory Committee's 
Notes to Amendments to Federal Rules of Civil Procedure, 39 F.R.D. 69, 98-99 (1966) [hereinafter 
Advisory Committee’s Notes). Consequently, (b)(3) class members closely resemble the persons who bore 
least similarity to traditional plaintiffs of any ostensible class members under old rule 23. Amended rule 23 
made the (b)(3) class action one that results in judgments including those whom the court finds to be 
members of the class. Id. at 99; see Fed. R. Civ. P. 23(c)(3) (providing scope of judgment). These factors 
make it particularly interesting to investigate the extent to which (b)(3) class members have been treated as 
parties and the extent to which they remain something other than parties.

Third, (b)(3) absent plaintiffs have been the focus of some of the most difficult questions regarding 
whether absent class members should be treated as parties. This is true, for example, of the question 
whether counterclaims may be asserted against absent members.

The article will compare the situation of absent class members of plaintiff classes certified under rules 
23(b)(1) and (b)(2), and consider how the conclusions reached in this article should be modified with 
respect to them. 
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determine which of the core party characteristics the rule implicates. Having 
identified the qualities of a party most pertinent to the particular rule, a court 
applying the proposed analysis should determine whether, and to what extent, 
absent members of a plaintiff class share these qualities. If an absent class 
member shares the pertinent qualities, the court should consider the absentee 
a party. The court should then examine the purposes and policies of rule 23 to 
determine what adjustments, if any, are necessary to ensure that granting 
party status to an absent plaintiff will not defeat the effectiveness of the class 
action.7

7. If a class member does not pass the threshold test of a “party” under the first two steps of the 
foregoing analysis, a court should not hold him to be a party for purposes of the specific rule or judicial 
doctrine in controversy. Acting within the broad discretionary powers afforded by rule 23(d), a court might 
nonetheless afford to absentees some rights in the class action or impose upon them some obligations that 
are normally concomitant to party status. If a court understands that the absent class member would not be 
treated as a party independently of rule 23, this understanding should aid the court in determining how far 
to go in affording rights or imposing duties.

8. See note 15 infra and accompanying text (discussing defense tactics that encourage plaintiffs to opt 
out of litigation).

9 See note 17 infra and accompanying text (discussing denial of class certification on grounds of 
unmanageability).

Judicial failure to give careful consideration to the party status of absent 
class members has important implications for the future utility of class 
actions. In the absence of such scrutiny, class action defendants have 
developed tactics that encourage absent plaintiffs to “opt out” of the 
litigation.8 Among these tactics, the threat of counterclaims is particularly 
troubling. The possibility of counterclaims not only induces potential plain
tiffs to abandon the action, but also imperils the manageability of the class suit 
to the extent that courts may be unwilling to certify the proposed class.9 The 
success of this technique in inducing potential plaintiffs to abandon class 
action suits, and in inducing courts to disallow such suits, threatens the 
objectives of the entire class action procedure.

As an important illustration, the article’s suggested analysis will be used to 
determine whether absent members of a plaintiff class certified under rule 
23(b)(3) should be vulnerable to counterclaims asserted under rule 13. After 
discussing the present law governing counterclaims in class actions, the article 
integrates the policies of rule 13 with the core characteristics traditionally 
attributed to parties. This analysis suggests that some absent class members 
qualify as “opposing parties” under rule 13. Nevertheless, the final step of the 
procedure demonstrates that the purposes and policies of rule 23 preclude the 
allowance of counterclaims against absent plaintiffs except under extraordina
ry circumstances. Finally, the article explores the effects of this conclusion, 
and recommends necessary changes in the law governing counterclaims in 
class actions, and in the Federal Rules of Civil Procedure.

I. Vulnerability to Counterclaims

In recent years vulnerability to counterclaims has become one of the most 
significant risks attendant upon becoming a member of a plaintiff class in a 
rule 23(b)(3) class action. Following the 1966 amendments to rule 23, 
defendants apparently failed to perceive the possibility of asserting counter
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claims against absent plaintiffs. Beginning in 1970, however, defendants have 
sought with increasing frequency to plead counterclaims against absent 
members of a plaintiff class.10 This tactic has been used most often in two 
types of plaintiff class actions. In the first type, arising under the Truth in 
Lending Act,11 the defendant creditors counterclaim for the underlying debts 
in alleged default.12 In the second type, antitrust cases, defendants allege that 
plaintiff class members are delinquent in their accounts, in breach of contract, 
or guilty of antitrust violations and related common law torts such as fraud.13 
It is possible that this tactic may become prevalent in other rule 23(b)(3) 
actions as well.14

The attractiveness of the counterclaim from the defendants’ perspective 
increases the likelihood that its use will grow if the courts permit.15 Moreover, 
the filing, or even the threat of filing, counterclaims has persuaded some 
courts to deny certification of proposed (b)(3) plaintiff classes16 based upon a 
finding either that common questions do not predominate or that the class 
action is not a superior method of adjudication.17 This amounts to a

10. See In re Sugar Indus. Antitrust Litigation, 73 F.R D 322, 349 (E.D. Pa 1976) (counterclaim 
against absent class members dismissed because absentees not parties for rule 13; counterclaim may be 
asserted only if absentee intervenes or files claim); Lah v. Shell Oil Co., 50 F.R.D 198, 200 (S.D Ohio 
1970) (court denied certification of class because of threat of counterclaims against plaintiff class, lack of 
common facts, and manageability problems).

Counterclaims also have been asserted against named plaintiffs, suing on their own behalf and on behalf 
of a class, and against class members who have intervened formally in the action. See Perry v. Beneficial 
Fin. Co., 81 F.R.D 490, 493 (W.D.N.Y. 1979) (counterclaim against absent class members dismissed 
because distinct legal and factual issues raised; counterclaim against named plaintiffs allowed because 
logical relation between claims); Gilbert v. General Elec. Co., 59 F.R.D. 267, 272 (E.D. Va. 1973) 
(counterclaim allowed against named plaintiff union as individual party); Klinzing v. Shakey’s Inc., 49 
F R D 32, 35 (E.D. Wis. 1970) (counterclaims against individual named plaintiffs allowed because they 
are “real opponents”).

11. 15 U.S.C. § 1640 (1976).
12. See, e.g.. Perry v. Beneficial Fin. Co., 81 F.R.D 490, 492 (W.D.N.Y. 1979) (defendant creditor 

counterclaimed against named and unnamed proposed plaintiff class members for alleged default); George 
v. Beneficial Fin. Co., 81 F.R.D. 4, 6 (N D. Tex. 1977) (same); Turoff v. Union Oil Co., 61 F.R.D. 51, 52 
(N D Ohio 1973) (same).

13. See, e.g., National Super Spuds, Inc. v. New York Mercantile Exch., 75 F.R.D. 40, 42 (S.D.N.Y. 
1977) (antitrust defendant counterclaimed against members of plaintiff class for counter-conspiracy to 
influence commodities market); In re Sugar Indus. Antitrust Litigation, 73 F.R.D. 322, 348 (E.D Pa. 
1976) (antitrust defendant counterclaimed against members of plaintiff class for statutory and common
law violations including price-fixing, fraud, and debts owed); Herrmann v. Atlantic Richfield Co., 72 
F.R.D. 182, 185 (W.D Pa. 1976) (antitrust defendant counterclaimed against members of plaintiff class for 
debts owed); Cotchett v. Avis Rent A Car Sys., Inc., 56 F.R.D. 549, 551 (S.D.N.Y. 1972) (same).

14. See Rollins v. Sears, Roebuck & Co., 71 F.R.D. 540, 542 (E.D La. 1976) (dictum) (court noted 
possibility that counterclaims may deter class actions in areas other than Truth in Lending, such as 
securities).

15. See Lobell, Defending a Truth in Lending Lawsuit, U.C.C.L J. 236, 260-61 (1973) (illustrating great 
potential of counterclaims as defensive technique in Truth in Lending suits). The use of counterclaims to 
intimidate plaintiffs is evident from defendants’ efforts to persuade courts to inform absent class members 
of potential counterclaims. 87 Harv. L. Rev. 470, 474 n.22 (1973); see Gardner v. Gold Strike Stamp Co., 
[1971] Trade Cases <1 73,461, at 89,883 (D. Utah 1970) (defendant’s request to notify class members of 
possible counterclaims denied because such notice would discourage participation in class action).

16. See note 17 infra (cases denying certification because of numerous potential counterclaims).
17. See. e.g., George v. Beneficial Fin. Co., 81 F.R.D. 4, 8 (N D. Tex. 1979) (class certification denied 

because threat of hundreds of counterclaims would hamper efficiency in managing case); Carter v. Public 
Fin Corp., 73 F.R.D 488, 496 (N D Ala. 1977) (class certification denied because compulsory 
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significant victory for the defendants. Furthermore, even if the court certifies 
the class, plaintiff class members may opt out of the suit if threatened with 
counterclaims or with related discovery demands.* 18 Such a result reduces the 
defendants’ financial exposure and increases their bargaining power in 
settlement negotiations.19 The growing use of counterclaims against class 
members renders the issue of class members’ vulnerability to counterclaims 
an appropriate one for testing and illustrating the analytical method that this 
article proposes.

counterclaims rendered class action inferior method of resolving dispute); Berkman v. Sinclair Oil Corp., 
59 F.R.D 602, 609 (N D. Ill. 1973) (class certification denied because plethora of small counterclaims 
would make proceeding wholly unmanageable); Rodriguez v. Family Publications Serv., Inc , 57 F.R.D. 
189, 193 (C.D. Cal. 1972) (class certification denied because compulsory counterclaims raised new 
individual issues so that common questions not predominant). The argument of unmanageability, however, 
does not always succeed. See In re Independent Gasoline Antitrust Litigation, 79 F R D 552, 559 (D. Md 
1978) (class certification granted despite defendant’s threat of counterclaims because no insurmountable 
manageability problems); In re Bristol Bay, Alaska, Salmon Fishery Antitrust Litigation, 78 F.R.D. 622, 
626 (W.D. Wash. 1978) (class certification granted because counterclaims involved common questions and 
thus posed no barrier to class action). Under rule 23(b)(3), an action may be maintained as a class action 
only if "the court finds that the questions of law or fact common to the members of the class predominate 
over any questions affecting only individual members, and that a class action is superior to other available 
methods for the fair and efficient adjudication of the controversy.” Fed. R Civ P 23(b)(3).

18. Although the discovery available against a member of the plaintiff class is narrowly limited, as an 
individual counter-defendant the class member would presumably be vulnerable to all the discovery 
normally allowed against a party defendant.

19. See 87 Harv. L. Rev. 470, 479 n.46 (1973).

Once a significant number of class members subject to the counterclaims are excluded, 
defendants may decide to contest an action they would have otherwise settled. . . . More 
typically, narrowing the size of the class will lead to a smaller settlement, but will not 
substantially reduce the amount each remaining class member would recover.

Id.
20. The court in Dennis v. Saks & Co., 20 Fed. R Serv. 2d 994 (S.D.N.Y. 1975), dismissed defendants’ 

counterclaims against absent class members. In so doing, however, it relied on Donson Stores, Inc. v. 
American Bakeries Co., 58 F.R.D 485 (S.D.N.Y. 1973), for the proposition that absentees are not parties 
for purposes of rule 13. 20 Fed. R. Serv. 2d at 999. This is an overly broad interpretation of Donson. See 
notes 23-37 infra and accompanying text (discussing Donson).

No federal appellate court has decided whether absent class members 
should be vulnerable to counterclaims. The district courts are divided; some 
decisions indicate that defendants may not counterclaim against absent class 
members,20 while the majority of cases that apparently authorize counter
claims against members of the plaintiff class really do not address the issue. In 
many class actions brought under the Truth in Lending Act or the antitrust 
laws courts simply assumed that defendants may assert counterclaims against 
absent class members. These courts considered the likelihood or existence of 



1176 The Georgetown Law Journal [Vol. 69:1171

counterclaims in deciding other issues such as whether to certify the proposed 
class21 or whether the counterclaims were compulsory.22

The two most thoughtful district court decisions to address the issue 
illustrate the problems courts have faced in determining the party status of 
absent class plaintiffs. In Donson Stores, Inc. v. American Bakeries Co.,23 a 
group of retail grocers brought a class action under the Clayton Act24 alleging 
a conspiracy to fix the price of bread. The defendants counterclaimed against 
unspecified members of the class, alleging price discrimination in violation of 
certain provisions of the Robinson-Patman Act.25 The plaintiffs then moved 
to dismiss the counterclaims for failure to state a claim upon which relief 
could be granted.26 The United States District Court for the Southern District 
of New York held that the absent class members were not parties for purposes 
of rule 13,27 but nonetheless stated that were the defendants’ liability to be 
established, the court would entertain counterclaims against individual class 
members.28 The court made clear that the initial notice of the class action 
required by rule 23(c)(2) should inform class members of these potential 
counterclaims.29

21. See. e.g., Axelrod v. Saks & Co., 77 F.R D. 441, 447 (E.D. Pa. 1978) (class certification granted 
because even assuming arguendo that absent class members opposing parties, counterclaims not numerous 
enough to hamper manageability); Carter v. Public Fin. Corp., 73 F.R D 488, 496 (N D. Ala. 1977) (class 
certification denied because potential counterclaims would render class action unmanageable); Turoff v. 
Union Oil Co.. 61 F.R D. 51, 58-59 (N D. Ohio 1973) (same); Partain v. First Nat'l Bank, 59 F.R D. 56, 59 
i M D. Ala. 1973) (class certification granted because potential assertion of counterclaims should not defeat 
class action); AAMCO Automatic Transmissions, Inc. v. Tayloe, 67 F.R.D. 440, 450 (E.D. Pa. 1975) (class 
certification granted because assuming counterclaims against absent class members properly raised, action 
still manageable); Berkman v. Sinclair Oil Corp., 59 F.R.D. 602, 609 (N.D. Ill. 1973) (class certification 
denied because plethora of potential small counterclaims would render class action unmanageable); 
Cotchett v Avis Rent A Car Sys., Inc., 56 F.R.D. 549, 551 (S.D.N.Y. 1972) (same).

22. See. e.g.. Perry v. Beneficial Fin. Co., 81 F.R.D. 490, 493 (W D.N.Y. 1979) (focus on whether 
potential counterclaims against absent plaintiffs compulsory, assuming properly raised); Axelrod v. Saks & 
Co.. 77 F R D 441, 447-48 (E.D. Pa. 1978) (same); AAMCO Automatic Transmissions, Inc. v. Tayloe, 67 
F.R D 440, 450 (E D. Pa. 1975) (same). Counterclaims that are compulsory under rule 13 are within the 
ancillary subject matter jurisdiction of a federal court; there need be no basis of subject matter jurisdiction 
independent of the principal claim in order for a federal court to adjudicate the counterclaim. Baker v. 
Gold Seal Liquors Inc , 417 U.S. 467, 469 & n . 1 (1974). An independent basis of subject matter jurisdiction 
over permissive counterclaims, however, must exist. Federman v. Empire Fire & Marine Ins. Co., 597 F.2d 
798, 812 (2d Cir. 1979). A permissive counterclaim in the form of a defensive set-off is an exception to this 
rule, if not asserted as a basis for affirmative relief, the permissive counterclaim does not require 
independent grounds for federal jurisdiction Binnick v. AVCO Fin. Serv., Inc., 435 F. Supp. 359, 366 (D. 
Neb 1977); United States ex rel. Kashulines v. Thermo Contracting Corp., 437 F. Supp. 195, 199 (D.N.J. 
1976). See generally 3 Moore’s Federal Practice flfl 13.15, 13.19(1] (2d ed. 1980); 6 C. Wright & A 
Miller, Federal Practice and Procedure: Civil §§ 1414. 1422 (1971).

23. 58 F.R.D. 485 (S.D.N.Y. 1973).
24. 15 U.S.C. § 15 (1976).
25. See Donson Stores, Inc. v. American Bakeries Co., 58 F R D. at 487 (defendants alleged violations 

of 15 U.S.C. §§ 13(a), 13(f) (1976)).
26. Id.
27. Id. at 489. It also found that the counterclaims could not be maintained against absent class 

members as a defendant class because those claims were based on individual competitive violations and 
none of the allegations required by rule 23, such as common questions of law or fact and typicalness of 
claims, had been made. Id. For further discussion of this aspect of the case, see 87 Harv. L. Rev. 470, 470- 
72 (1973).

28. 58 F.R.D. at 489-90.
29. Id. at 490.
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The Donson court reasoned that absent class members are not parties for 
purposes of rule 13 because of their right passively to await the outcome of the 
suit while the class representatives carry on the adversary contest,30 and 
because of the potential for abuse of counterclaims as a tactical device to 
encourage absent class members to opt out.31 In order to avoid prejudice to 
the defendants, however, the court approved the handling of counterclaims if 
and when the defendants’ liability was established.32 As one commentator 
observed, the court determined by implication that class members become 
parties for purposes of rule 13 only when they file claims for damages.33

30. Id. at 489. The district court relied on Korn v. Franchard, 456 F.2d 1206, 1210 (2d Cir 1972) 
(drafters of rule 23 assumed that many class members might not be personally enthusiastic in enforcing 
their rights), for its conclusion that absent class members have the right to be passive. 58 F.R D. at 489.

31. 58 F.R.D. at 489.
32. Id. at 489-90. In support of their argument that absent members are not subject to counterclaims, 

the plaintiffs cited two district court opinions holding absent class members may not be ordered to answer 
interrogatories pursuant to rule 33, nor dismissed from a suit for failing to answer interrogatories. Fischer 
v. Wolfinbarger, 55 F.R.D. 129, 132 (W.D. Ky. 1971); Wainwright v. Kraftco Corp., 54 F.R.D. 532, 534 
(N D. Ga. 1972). The Donson court mentioned these two opinions merely to recapitulate the plaintiffs’ 
arguments and did not endorse the cases or their reasoning. 58 F.R.D. at 488-89.

33. 87 Harv. L. Rev. 470, 471 n.7 (1973).
34 See In re Sugar Indus. Antitrust Litigation, 73 F.R.D. 322, 349 (E.D. Pa. 1976) (stating Donson 

gives correct rule); Dennis v. Saks & Co., 20 Fed. R. Serv. 2d 994, 999 (S.D.N. Y. 1975) (construing Donson 
to hold absentees not parties for purposes of rule 13).

35. See Rollins v. Sears, Roebuck & Co., 71 F.R.D. 540, 543 (E.D. La. 1976); Turoff v. Union Oil Co., 
61 F.R.D. 51, 59 (N D. Ohio 1973).

36. In Rollins v. Sears, Roebuck & Co., 71 F.R.D. 540 (E.D. La. 1976), the court held the specified 
absent members of the proposed plaintiff class subject to counterclaims but promptly excluded them from 
the proposed class. Id. at 543-44. In effect, the court prevented the absent plaintiffs from becoming 
opposing parties against whom counterclaims could be asserted. By contrast, the United States District 
Court for the Southern District of New York later gave identical treatment to countersued absentees who 
were identified by name and those who were not so identified. See National Super Spuds. Inc. v. New York 
Mercantile Exch., 75 F.R.D. 40, 42 (S.D.N.Y. 1977) (counter-defendants, whether identified or not, all 
considered “absent” class members because neither named plaintiffs nor representative parties).

37. Rollins v. Sears, Roebuck & Co., 71 F.R.D. 540, 543 (E.D. La. 1976).
38. See 58 F.R.D. at 489 (in reaching decision court noted that right to counterclaim readily subject to 

abuse as tactical device to encourage plaintiffs to opt out).
39. 75 F.R.D. 40 (S.D.N.Y. 1977).
40. Id. at 45.

Some courts have endorsed Donson's resolution of the problem.34 A few 
courts have construed Donson as holding that absent class members are not 
parties until they are “specified”—identified by name—35 and hence have 
held that any absentees so identified are opposing parties subject to counter
claims even though they have not filed individual claims for damages.36 
Although ostensibly intended to “prevent emasculation of the class action 
device” by a multiplicity of counterclaims,37 this highly questionable reading 
of Donson would cause a court to exclude all specified members from the 
plaintiff class. This interpretation seems to invite the very abuse of counter
claims as a tactical device to encourage plaintiffs to opt out that the Donson 
court sought to avoid.38

Four years after Donson, in National Super Spuds v. New York Mercantile 
Exchange,39 another judge in the same district court went a step beyond 
Donson to hold that absent class members are opposing parties subject to 
counterclaims.40 In Super Spuds the plaintiffs had sued on behalf of them
selves and all other persons who had sold certain potato futures contracts 
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between specified dates. They sought damages under the Commodity Ex
change Act41 and Section 1 of the Sherman Act,42 alleging manipulative acts 
by the defendants designed to artificially depress trading prices.43 One of the 
defendants counterclaimed against eight named absent members of the 
putative plaintiff class as well as against unidentified absent class members.44 45 
The district court denied plaintiffs’ motion to dismiss the counterclaims, 
holding that the absent members of the proposed plaintiff class were, from the 
commencement of the lawsuit, opposing parties within the meaning of rule 
13.«

41. 7 U.S.C. §§ 6b, 13 (1976).
42. 15 U.S.C. § 1 (1976).
43. 75 F.R.D. at 42.
44 Id. The defendant asserted its counterclaims against these members individually, and not as a class. 

Id. at 42 & n.7, 44. The counterclaims asserted that various members of the plaintiff class engaged in a 
counter-conspiracy to “squeeze" both the futures and cash market in order to force defaults by short sellers 
of the contracts. Id. at 42.

45. Id. at 45.
46. Id.
47 Id.; see Fed. R Civ. P 13(a) (“a pleading shall state as a counterclaim any claim ... if it arises out 

of the transaction or occurrence that is the subject matter of the opposing party’s claim”). The court’s 
concern, in any event, would never justify allowing the assertion against absent class members of 
permissive counterclaims because a later assertion of such claims in an independent action would not be 
precluded. See Mercoid Corp. v. Mid-Continent Inv. Co., 320 U.S. 661, 667 (1944) (failure to assert 
permissive counterclaim in first action between parties does not preclude assertion in second action). See 
generally 3 Moore’s Federal Practice H 13.18, at 13-453 (2d ed. 1980).

48. 75 F.RD. at 43-44.
49. Id. The court indicated that while it did not know the number of plaintiffs against whom 

counterclaims might be filed, the group probably would not constitute a substantial proportion of the 
proposed class. Id. at 44

The court regarded as one and the same the questions whether absent class 
members are opposing parties within rule 13 and whether counterclaims 
should be permitted against them. While acknowledging that “the class action 
device allows class members to sit back and await the outcome,” the court 
found more persuasive the argument that “class members agree to the 
prosecution of the action on their behalf, are bound by the resulting judgment, 
and are entitled to reap the benefits if the judgment is favorable.”46 Moreover, 
the court feared that a judicial doctrine barring counterclaims against absent 
class members might preclude altogether the assertion of claims arising out of 
the transaction or occurrence that was the subject matter of the class claim. 
The court noted that these counterclaims normally would be compulsory 
counterclaims under rule 13(a) and therefore would be lost if not asserted in 
the original action.47

Although on its face the Super Spuds holding contradicts that of Donson, 
the Super Spuds court viewed its decision as departing but slightly from what 
Donson did, in contrast to what Donson said. The court regarded Donson's 
postponement of the time when absent class members become opposing 
parties as simply a management technique to cope with the danger of tactical 
abuse by defendants and the concomitant emasculation of the class action 
device.48 For numerous reasons, the Super Spuds court considered this type of 
management technique both unnecessary and ineffectual. First, on the facts 
before it, the court noted that it could avert the danger of tactical abuse by 
excluding from the class those persons against whom counterclaims would be 
filed.49 Second, the court found that the Donson management technique did
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not eliminate the abusive potential that derives from early notice of counter
claims. The Super Spuds court unequivocally concluded that notice of 
counterclaims should be included in the initial notice as a factor for class 
members to consider in determining whether to exclude themselves from the 
class.50 Donson failed to reduce the potential for abuse because it too required 
that class members be informed of possible counterclaims in the initial notice 
to the class. The Super Spuds court believed that no greater pressure to opt 
out would be given by providing notice of existing counterclaims than by 
providing notice that the court would consider potential counterclaims 
against a class member if defendants’ liability were established and a class 
member then filed a claim for damages.51

50. Id. at 43-44. In the author’s view, this is the correct position. The notice should be timed and 
phrased so as to minimize the risks of intimidating and misleading absent class members, but it should 
inform the absentees of the litigation burdens that will be imposed upon them if they remain members of 
the plaintiff class, if they file an appearance or a claim for damages, if they intervene, or if they act in other 
specified ways. If the notice contains too little information, it may cause absentees to misjudge their 
financial or legal positions and render meaningless their right to opt out. See Miller, Problems of Giving 
Notice in Class Actions, 58 F.R.D. 313, 326-27 (1973) (notice should inform class members of litigation 
burdens in balanced fashion); cf. 87 Harv. L. Rev. 470, 476-78 (1973) (discussing dangers of confusion 
and intimidation if notice includes warning of counterclaims).

51. 75 F.R.D. at 44-45.
52. See Fed. R. Civ. P. 42 (providing judge with power to order consolidation or separation of actions).
53. 75 F.R D. at 43-45. The court later certified the proposed plaintiff class. National Super Spuds, Inc. 

v. New York Mercantile Exch., 77 F.R.D. 361 (S.D.N.Y. 1977).
54. 75 F.R.D. at 44.
55. Id.
56. Id.

The court perceived no prejudice to plaintiffs from its ruling. Although the 
class representatives legitimately were concerned that the number and 
complexity of additional issues raised by the counterclaims might jeopardize 
their forthcoming motion for certification as a class, the Super Spuds court 
was confident that rules 23 and 4252 provided ample flexibility to manage the 
proceedings.53 Moreover, the court expected that were the counterclaims to 
be dismissed, they would return to the court either in other pending lawsuits 
or in new actions.54 In addition, the court believed that some issues raised by 
the counterclaims might be raised as affirmative defenses in the present 
action.55 Thus, the court saw no point in dismissing the counterclaims because 
it inevitably would have to consider their treatment in conjunction with the 
other claims already asserted.56

Although the Super Spuds court was correct to point out the similarities 
between its result and that in Donson, it did not appreciate the significant 
differences between the two cases. Both cases indicate that defendants may 
assert counterclaims against absent members of a plaintiff class. Donson, 
however, allowed these claims only against class members who filed claims 
for damages upon a finding of defendant’s liability. Donson's postponement of 
absentees’ status as opposing parties was more than a management technique; 
it determined which members of the plaintiff class would be vulnerable to 
liability and limited this group to those who individually took the active step 
of filing a claim for damages against the defendants. Thus, in dismissing the 
Donson procedures as a mere “technique for managing and organizing . . . 
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complex cases,”57 the Super Spuds court overlooked the substantive basis 
underlying the Donson approach.

57. Id. at 43.
58. See 87 Harv. L. Rev. 470, 475 (1973) (postponing counterclaims until damage stage justifiable 

because once liability established, plaintiffs should be less intimidated by possibility of confronting 
counterclaim).

59. This conclusion assumes that due process would countenance such a result See note 115 infra 
(questioning constitutionality of Super Spuds approach).

60. See 75 F.R D at 42 (absent class members are parties "in the context of this case"); id. at 45 (“this is 
an appropriate case for retaining jurisdiction over such counterclaims”).

Under both cases a class member cannot actually recover against defend
ants unless he is willing to incur the risk of liability to the defendants and the 
burden of being sued in the court where the class action was commenced. 
That particular court may be both inconvenient to the plaintiff class member 
and a less hospitable forum than that in which the defendants might otherwise 
have had to sue to obtain both personal jurisdiction and venue. Under Super 
Spuds, however, the absentee must accept these burdens and run the risk of 
liability along with the risk that he will recover nothing on his own claim. 
Under Donson he takes no risks and suffers no burdens of defending unless 
and until defendants have been found liable to the plaintiff class.

Although both Donson and Super Spuds require that early notice of 
counterclaims be given to the class, the content of the notice is different under 
the two cases. The Donson notice may have a chilling effect on an absentee by 
informing him that making a claim for damages might result in the assertion 
of a counterclaim against him. Nevertheless, this is less chilling than the effect 
of being notified, as in Super Spuds, that the absentee may be held liable on a 
counterclaim if he remains in the class, regardless of the success or failure of 
his own claim.58

Of course, absent class members who do not acquire actual notice of a class 
action and of actual or potential counterclaims will not opt out. As to them, it 
makes no realdifferencewhat the notice says. The Donson approach, however, 
prevents counterclaims from being asserted against class members who never 
learn of the class action. The decision in Super Spuds provides no such 
protection. Thus, Donson permits counterclaims against only those absentees 
whose acquiescence in the class action is manifested by the affirmative step of 
filing a claim; Donson precludes counterclaims against absent plaintiffs who, 
perhaps out of ignorance, have remained in the suit by inaction. Conversely, 
under Super Spuds class members utterly unaware of the litigation could 
discover their property levied upon to pay a judgment against them.59

Some important considerations in the Super Spuds case may have been 
atypical: the defendants apparently planned to counterclaim against relatively 
few members of the plaintiff class and the court was convinced that it 
eventually would have to adjudicate these claims. The Super Spuds court was 
careful to lay the foundation for a later decision limiting its holding to such 
circumstances.60 In cases where counterclaims are pleaded against a substan
tial number of the plaintiff class members, however, the danger that the class 
action device may be emasculated is present and it is no solution to exclude 
the countersued members. On the contrary, the Super Spuds severance 
procedure provides defendants with an incentive to file counterclaims against 
as many class members as they possibly can. Similarly, when the dismissal of 
counterclaims will put the counterclaims beyond the federal court’s subject 
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matter jurisdiction, the reasoning of Super Spuds concerning the inevitable 
adjudication of the counterclaims will not apply. Even if these factors did not 
limit the usefulness of Super Spuds, the court failed to justify basing the 
determination whether absent class members are rule 13 opposing parties on 
the number of countersued plaintiffs or the likelihood that the claims will 
reappear.

The differences between Donson and Super Spuds are at least as great as 
their similarities. At the root of these differences lies a divergent view of the 
most salient attributes of absent class members. Donson emphasizes the 
passivity of absent class plaintiffs, whereas Super Spuds focuses on class 
members’ agreement to be class members and on the circumstance that they 
are bound by any resulting judgment. Neither court, however, explains why 
or how these factors might be relevant to the determination of whether absent 
members are opposing parties under rule 13 and whether they should be 
susceptible to counterclaims. Donson also fails to explain why class members 
should suddenly become rule 13 opposing parties when they file damage 
claims.

These precedents leave the law in an unsatisfactory state; the cases fail to 
address the problem with any systematic or uniform approach that would be 
applicable in other legal contexts. In particular, each court focused on 
different characteristics of absent plaintiff class members without explaining 
why they were relevant, and neither court made any reasoned use of 
precedent. The courts did not attempt to identify the characteristics of parties 
most pertinent to rule 13, or to determine whether absent plaintiff class 
members share those characteristics. This article offers an alternative analy
sis, which begins with an examination of rule 13. Although the analysis 
concludes that some absent class members are opposing parties, it goes on to 
explain why counterclaims should rarely, if ever, be permitted against them.

II. Absent Plaintiffs as Opposing Parties Under Rule 13

Rule 13 allows parties to assert counterclaims against “opposing parties.”61 
The judicial discussion has focused on whether an absent class member is a 
party. Thus posed, however, the question is too broad. It tends to evoke an 
indiscriminate marshalling of ways in which unnamed plaintiffs have been 
treated as parties or as non-parties. The proper question is whether absent 
class members are parties subject to counterclaims within the meaning of rule 
13.62 The resolution of this question depends upon the purposes and policies 

61. Rule 13 provides in part:

(a) Compulsory Counterclaims. A pleading shall state as a counterclaim any claim which at 
the time of serving the pleading the pleader has against any opposing party, if it arises out of 
the transaction or occurrence that is the subject matter of the opposing party’s claim and does 
not require for its adjudication the presence of third parties of whom the court cannot acquire 
jurisdiction.
(b) Permissive Counterclaims. A pleading may state as a counterclaim any claim against an 
opposing party not arising out of the transaction or occurrence that is the subject matter of 
the opposing party's claim.

Fed R. Civ. P 13.
62. A determination of whether a party is an opposing party under rule 13 often rests on the presence or 
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underlying rule 13, as well as upon the extent to which these policies implicate 
the core attributes of parties that absent class members share. If absent class 
members partake of those attributes of party status most pertinent tc/the 
policies of rule 13, and if the allowance of counterclaims against absent 
plaintiff class members will further the policies of rule 13, then a reasoned 
analysis should conclude that they are parties for purposes of rule 13.63

absence of a truly adversarial relationship between that party and its litigation opponents. See, e.g., Erie 
Bank v United States Dist. Court, 362 F.2d 539, 540 (10th Cir. 1966) (claimants in interpleader action not 
permitted to file counterclaims against disinterested stakeholders who asserted no claim against them; not 
opposing parties under rule 13); First Nat’l Bank v. Johnson County Nat’l Bank & Trust Co., 331 F.2d 325, 
327-28 (10th Cir. 1964) (same); Lindquist v. Quinones, 79 F.R.D 158, 161-62 (D.V.I. 1978) (third-party 
defendant's claim against plaintiff not compulsory counterclaim because plaintiff asserted no claim against 
him; not opposing parties under rule 13); Atlantic Coast Line R.R. v. United States Fidelity & Guar. Co., 
52 F Supp. 177, 186 (M.D. Ga. 1943) (when defendant’s complaint against third party alleged third party’s 
liability to plaintiff, third-party defendant and plaintiff became opposing parties under rule 13). In some 
cases the counterclaim did not meet the opposing party requirement because the plaintiff sued in one 
capacity and was countersued in another. See Tryforos v. Icarian Dev. Co., 49 F.R.D. 1, 3 (N.D. Ill. 1970) 
(stockholder bringing derivative suit not subject to personal counterclaim because representative litigant 
not opposing party as individual); Chambers v. Cameron, 29 F. Supp. 742, 744 (N.D. Ill. 1939) (trustee, 
acting as such, may not be countersued in individual capacity because representative litigant not opposing 
party as individual) But see Burg v. Horn, 37 F.R.D. 562, 563-64 (E D.N.Y. 1965) (stockholder bringing 
derivative suit against closely held corporation to determine stock ownership opposing party as individual 
because such action determines individual property rights). The absent class member, however, both sues 
and is countersued as an individual, and has no special role or function that would change his capacity as 
an individual litigant Consequently, absent class members, because they assert claims against the 
defendant, oppose the defendant within the meaning of rule 13.

63. Outside the class action context, some courts have taken a similar approach in construing the 
concept of a party for purposes of rule 13. See, e.g., N.L.R.B. v. Mooney Aircraft, Inc., 366 F.2d 809, 811 
(5th Cir. 1966) (in suit by United States on behalf of employees, employees not opposing parties subject to 
counterclaims because not named plaintiffs and action commenced and controlled by Government for 
benefit of United States); Mitchell v. Richey, 164 F. Supp. 419, 419-21 (W.D.S.C. 1958) (same); United 
States ex rel. Rodriguez v. Weekly Publications, Inc., 74 F. Supp. 763, 768-70 (S.D.N.Y. 1947) (plaintiff
informer in qui tarn action opposing party because he commenced, had direct interest in, and had right to 
control action; counterclaim against him denied, however, on public policy grounds).

64. Winchell v. Lortscher, 377 F.2d 247, 252 (8th Cir. 1967) (notice to attorney constitutes notice to 
"party" for purpose of rule 5 requiring service upon party).

65. In re Four Seasons Sec. Laws Litigation, 525 F.2d 500, 504 (10th Cir. 1975) (absentee who took no 
affirmative step to terminate relation to class representative not a party with independent right of appeal).

66. The characteristics in the text describe the typical party plaintiff in various contexts. As a result, 

A. THE CORE PARTY CHARACTERISTICS

Although the term “party” is widely used in connection with judicial 
proceedings, courts have produced neither a precise meaning for the term nor 
a definitive test for determining party status. One court has recognized that 
"'party' is a . . . word of art which must be viewed in the context of the rule in 
which it appears as well as in the context of the other relevant Federal Rules 
of Civil Procedure.”64 In the context of absent plaintiffs, another court has 
acknowledged that “[i]t is apparent from the decisions that absent class 
members have been considered 'parties’ for some purposes but not for 
others.”65

However elusive a precise definition may be, several core attributes of a 
party emerge from the case law. Courts repeatedly have focused on the 
following characteristics in determining that a person is a party plaintiff:66
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(1) He is among the persons who have commenced a suit.67 
Ordinarily, he is named in the record as a party plaintiff;68
(2) He is directly interested in the subject matter in issue;69 he 
personally will benefit from a judgment in plaintiffs’ favor and will 
lose something should judgment be in defendants’ favor.70 He will 
be bound by the judgment rendered;71 and
(3) He exercises control over the handling of plaintiffs’ case.72

they are sometimes used as tests or criteria to determine whether a person is a party to litigation, or should 
be treated as such. See Litchfield v. Goodnow, 123 U.S. 549, 550-51 (1887) (defendant not party because 
not named in suit, not bound by judgment, and had no right to control proceedings or appeal decree): 
Watts v. Swiss Bank Corp., 27 N.Y.2d 270, 277, 265 N.E.2d 739, 743-44, 317 N.Y.S.2d 315, 320 (1970) 
(person bound as party by prior judgment because circumstances indicated participation amounting to 
sharing in control of litigation). In certain circumstances, a person meeting only some of the criteria is not a 
party. See Restatement (Second) of Judgments § 83, Comment b (Tent. Draft No. 2, 1975) (nonparty 
who controls litigation not bound in subsequent action if certain conditions met); id. § 84 (nonparty who 
agrees to be bound by results of action must abide by agreement).

67. See Motley, Green & Co. v. Detroit Steel & Spring Co., 161 F. 389, 393 (S.D.N.Y. 1908) (plaintiff is 
person who brings suit); Chaipin v. Mobile Gardens, Inc., 18 Ariz. App. 231, 234, 501 P.2d 407, 410 (Ct 
App. 1972) (ordinarily, plaintiff becomes party by filing complaint).

68. See Litchfield v. Goodnow, 123 U.S. 549, 550 (1887) (defendant not party, in part, because not 
named in suit); In re Library Editions of Children's Books, 299 F. Supp. 1139, 1142 (J.P.M.L 1969) 
(parties are those named in record or properly served with process); M & A Elec. Power Coop. v. True, 480 
S.W.2d 310, 314 (Mo. App. 1972) (party is person whose name designated on record as plaintiff or 
defendant); Doe v. Roe, 600 S.W.2d 378, 379 (Tex. Civ. App. 1980) (party is one by or against whom suit 
brought); Restatement (Second) of Judgments § 78 (Tent. Draft No. 2, 1975) (only persons named in 
record and served with process are parties).

69. See Harrington v. Bush, 553 F.2d 190, 209 (D.C. Cir. 1977) (litigant must have stake in controversy 
to have standing); Burrell v. United States, 147 F. 44, 46 (9th Cir. 1906) (parties include all persons directly 
interested in subject matter in issue); Golatte v. Matthews, 394 F. Supp. 1203, 1207 (M.D. Ala. 1975) 
(mem.) (party is person concerned in proceeding); Larcon Co. v. Wallingsford, 136 F. Supp. 602, 617 
(W.D. Ark. 1955) (defendant as creditor in prior bankruptcy action bound by former judgment because 
directly interested in subject matter of suit). See generally 59 Am. Jur. 2d Parties § 7, at 351 (1971) (parties 
are directly interested in whole or in part of suit).

70. See Harrington v. Bush, 553 F.2d 190, 206 (D C. Cir. 1977) (to have standing, complaining party 
must have such strong connection to controversy that outcome will cause him to win or lose in some 
measure); Thomas v. Consolidated Coal Co., 380 F.2d 69, 85-86 (4th Cir. 1967) (parties benefit by final 
judgment on merits); Chessman v. Teets, 239 F.2d 205, 214 (9th Cir. 1956) (party is one who seeks relief); 
Mitchell v. Stewart Bros. Constr. Co., 184 F. Supp. 886, 898 (D. Neb. 1960) (person cannot be party 
plaintiff without right against defendant by virtue of favorable verdict); cf. Chayes, The Role of the Judge in 
Public Law Litigation, 89 Harv. L. Rev. 1281, 1282 (1976) (plaintiff compensated according to harm 
caused by defendant’s breach of duty).

71. See Litchfield v. Goodnow, 123 U.S. 549, 550 (1887) (defendant not party to prior litigation, in part, 
because not bound by prior judgment); Thomas v. Consolidated Coal Co., 380 F.2d 69, 85-86 (4th Cir. 
1967) (ordinarily, parties bound by judgment); E.I. DuPont de Nemours & Co. v. Sylvania Indus. Corp . 
122 F.2d 400, 405 (4th Cir. 1941) (participation in trial and control of litigation bind participant as fully as 
if he had been party); cf. Montana v. United States, 440 U.S. 147, 155 (1979) (although not party, 
government had sufficient interest in and control of litigation to be held to principles of estoppel). 
Although class members are bound by judgments, this is only one factor in determining whether they are 
parties. See Restatement (Second) of Judgments §§ 83, 84, 85 (Tent. Draft No. 2, 1975) (persons 
other than parties may be bound by judgments if they participate substantially, agree to be bound, or are 
represented by party).

72. See Litchfield v. Goodnow, 123 U.S. 549, 551 (1887) (defendant not party to prior litigation, in part, 
because had no right to make defense or to control proceedings); United States v. Federal Maritime 
Comm'n, 636 F.2d 792, 798 & n.24 (D.C. Cir. 1980) (government participated in proceeding and was 
therefore a party); Tidewater Patent Dev. Co. v. Kitchen, 421 F.2d 680, 681 (4th Cir. 1970) (those with 
substantial interest in and absolute control of defense are parties); Alien v. County School Bd . 28 F.R.D. 
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The purpose of distilling these characteristics7’ from judicial decisions is to 
help determine the proper judicial response when the issue whether an absent 
member of the plaintiff class is or should be treated as a party arises in various 
legal contexts. Having isolated these core characteristics, the analysis pro
posed by this article requires consideration of the extent to which absent class 
members share the characteristics implicated by the policies of the particular 
rule or doctrine in question. Thus, the article next examines whether absent 
plaintiffs are opposing parties subject to counterclaims in light of the policies 
underlying rule 13—the rule governing counterclaims.

358. 362 n.2 (ED Va. 1961) (dictum) (party plaintiff, as distinguished from amicus curiae, has right to 
control its side of case); Larcon Co. v. Wallingsford, 136 F. Supp. 602, 617 (W.D Ark. 1955) (defendant, 
creditor in prior action, bound by former judgment partly because had right and opportunity to control 
proceedings); Apostolos v Estrada, 163 Cal. App. 2d 8, 12, 328 P.2d 805, 807 (Dist. Ct. App. 1958) 
(claimant not party because no right to control proceedings); People ex rel. R.D.S., 183 Colo. 89, 91, 514 
P 2d 772. 773-74 (1973) (en banc) (true party must have right to control proceedings); City of Chattanooga 
v. Swift. 223 Tenn 46. 49, 442 S.W.2d 257, 258 (1969) (party generally means one having right to control 
proceedings). See generally 59 Am. Jur. 2d Parties § 7, at 351 (1971) (parties have right to control 
proceedings).

73. Another core attribute of a party, related to the stakeholder attribute, is the right to appeal from the 
judgment or other orders of the trial court. Except in unusual circumstances not pertinent here, only a 
party of record, aggrieved by a judgment or order of a district court, may exercise the right to appeal 
therefrom. See Deposit Guar. Nat’l Bank v. Roper, 445 U.S. 326, 333 (1980) (named plaintiffs in proposed 
class action may appeal denial of class certification despite satisfaction of their claim, because of continuing 
individual interest in certification question). The right of appeal is fundamentally dependent upon the 
appellant's personal stake in the action. Id. at 336. Absent plaintiff class members, because they are bound 
by the trial court's judgment and subject to its orders, have the necessary personal stake. Courts have 
determined that a member of a putative plaintiff class may appeal a denial of class certification by 
intervening after entry of judgment in favor of the named plaintiff. United Airlines, Inc. v. McDonald. 432 
U.S. 385, 387 (1977). The putative plaintiff may also appeal a denial of his motion to intervene. McCarthy 
v. Kleindienst, 562 F.2d 1269, 1275 (D C. Cir. 1977). Moreover, objecting unnamed members of the 
plaintiff class may appeal from final judgments approving settlements, Cotton v. Hinton, 559 F.2d 1326, 
1329 (5th Cir 1977), and after final judgment, absent members may appeal miscellaneous other orders 
entered in response to their motions. See, e.g., In re National Student Marketing Litigation v. Barnes 
Plaintiffs, 530 F.2d 1012, 1014 n.5 (D.C. Cir. 1976) (post-judgment denial of absentees’ motion for 
exclusion from class appealable); Greenfield v. Villager Indus., Inc,, 483 F.2d 824, 829 (3d Cir. 1973) 
(denial of absentees' requests for adjournment of settlement hearing and extension of claim period 
appealable after final judgment); Brennan v. Midwestern United Life Ins. Co., 450 F.2d 999, 1003 (7th Cir. 
1971) (denial of absentees' motion to set aside dismissals of claims for failure to respond to discovery 
appealable), cert, denied, 405 U.S. 921 (1972).

Although being an appellant of right is not an attribute relevant to the analysis of rule 13 policies, this 
core characteristic may apply to analyses of other rules and judicial doctrines.

74. See Montecatini Edison, SPA. v. Ziegler, 486 F.2d 1279, 1282 (D.C. Cir. 1973) (purpose of 
counterclaim rule to provide complete relief to parties, to conserve judicial resources, and to avoid multiple 
lawsuits): 3 Moore’s Federal Practice fl 13.12[1] (2d ed. 1980) (purpose of rule 13 to achieve just 
resolution in single action); 6 C Wright & A. Miller, supra note 22, § 1403, at 13 (1971) (rule 13 
eliminates circuitous action and multiple litigation).

B. THE POLICIES OF RULE 13

Rule 13, which provides for the assertion of compulsory and permissive 
counterclaims, has three major purposes: to provide the defendant with an 
opportunity to litigate all of his complaints against the plaintiff in a single 
action along with plaintiffs claims against him (“consolidation”);73 74 to 
implement the policy judgment that it is “only fair” for the defendant to be 
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able to strike back when he is sued (“reprisal");75 and to conserve the 
resources of both the courts and the parties (“economies’ ’)-76

1. Consolidation

One purpose underlying rule 13 is to allow the resolution of all disputes 
between the parties when any of the disputes between them are being 
adjudicated.77 This rule 13 policy of settling all disputes between the plaintiff 
and the defendant in a single action implicates all three major core party 
characteristics but is inextricably tied to and predicated upon one core 
characteristic of a typical party plaintiff: he will be bound by the final 
judgment on his own claims. If a plaintiff were not so bound, this policy 
would not come into play; it is only when some dispute is being resolved that 
it makes sense to speak of resolving additional disputes between the parties.

The absent class plaintiff is bound by the judgment on the class claim. 
The plaintiff class member unquestionably has a direct interest in the subject 
matter at issue because of his personal stake in the substantive controversy.78 
The law is clear that he will be entitled to benefit personally from a judicial 
determination in favor of the plaintiff class; upon proof of his losses he will be 
able to share in the monetary recovery. If judgment should be in defendants’ 
favor and the judicial procedures have satisfied the demands of due process, 
the absent class member’s cause of action, vicariously asserted by the class 
representative, will be barred by the doctrine of res judicata.79

There are at least two reasons that absent class members are bound by the 
judgment. First, it is fair to bind absent class members as long as the judgment

75. As one court has noted: “[TJhose who choose to join in a lawsuit and assert claims against a 
defendant must be prepared to accept the legal risks and consequences of their voluntary choice. In stark 
and simple terms, one who throws a punch ought to be ready to receive one in return." Herrmann v. 
Atlantic Richfield Co., 72 F.R.D. 182, 186 (W.D. Pa. 1976); cf. Brandtjen & Kluge. Inc. v. Joseph 
Freeman, Inc., 75 F.2d 472, 472-73 (2d Cir.) (dictum) (by selecting defendant for attack, plaintiff may be 
charged with risk of meeting reprisal), aff d on other grounds sub nom. Chandler & Price Co. v. Brandtjen 
& Kluge, Inc., 296 U.S. 53 (1935).

76. See note 74 supra (purposes of rule include judicial economy); cf. Chayes, The Role of the Judge in 
Public Law Litigation, 89 Harv. L. Rev. 1281, 1290 & n.43 (1976) (proponents of efficiency argue courts 
should not have to rehear same complex of events).

77. See note 74 supra (discussing policies of rule 13).
78. See In re Nissan Motor Corp. Antitrust Litigation, 552 F.2d 1088, 1105 (5th Cir. 1977) (absent class 

members must be notified of proposed partial settlement because absentees have definite stake in 
controversy).

79. Rule 23(c)(3) provides in part:

The judgment in an action maintained as a class action under subdivision (b)(3), whether or 
not favorable to the class, shall include and specify or describe those to whom the notice 
provided in subdivision (c)(2) was directed, and who have not requested exclusion, and whom 
the court finds to be members of the class.

Id. The draftsmen of amended rule 23 recognized that the declaration called for by rule 23(c)(3) "does not 
disturb the recognized principle that the court conducting the action cannot predetermine the res judicata 
effect of the judgment; this can be tested only in a subsequent action." Advisory Committee's Notes, supra 
note 6, at 106. They were hopeful, however, that by thus compelling the trial court expressly to determine 
the extent of its judgment, future questions of res judicata would be raised only infrequently, and when 
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is the culmination of a proceeding in which the requirements of due process 
were satisfied, including adequate representation by the class representative.* 80 
Second, subjecting absent class members to the judgment is, after all, one of 
the very purposes of having a class action suit.81

raised, would be answered more satisfactorily.
Relatively few res judicata questions have been raised in 23(b)(3) class actions, and the courts have 

resolved them consistently with black-letter law: if due process was afforded, all members of the plaintiff 
class who have not opted out are bound by the judgment. See, e.g., Cotton v. Hutto, 577 F.2d 453, 454-55 
(8th Cir 1978) (per curiam) (prisoner seeking relief for allegedly unconstitutional conduct by facility 
employees bound by prior class action judgment); Berry Petroleum Co. v. Adams & Peck, 518 F.2d 402, 
411-12 (2d Cir. 1975) (alternative holding) (plaintiffs not opting out of prior class action bound by 
stipulated settlement concluding prior action). If due process or notice requirements were not satisfied in 
the class action, then members who do not opt out are not bound by that judgment. See Gonzales v. 
Cassidy, 474 F 2d 67, 75-76 (5th Cir. 1973) (inadequate representation in class action; no res judicata effect 
as to absent class members); Pasquier v. Tarr, 318 F. Supp. 1350, 1352-54 (E.D. La. 1970) (failure to give 
any notice to absent class members violated due process; absent plaintiff not bound by class action), offd 
per curiam, 444 F 2d 116 (5th Cir. 1971). See generally Annot., 48 A.L.R. Fed. 675 (1980).

The absent class members of plaintiff classes certified under rule 23(b)(1) and (b)(2) likewise are bound 
by prior judgments if due process has been satisfied. See Fed. R. Civ. P. 23(c)(3) (court shall include and 
describe members of class in judgment in (b)(1) or (b)(2) action); Advisory Committee’s Notes, supra note 
6, at 105 (judgment will embrace class as described by court); 3B Moore’s Federal Practice fl 23.60 
(2d ed. 1980) ((b)(1) and (b)(2) judgments have res judicata effect on all whom court finds to be members of 
class).

80. See Hansberry v. Lee, 311 U.S. 32, 41-43 (1940) (absent class members may be bound when 
adequately represented by parties who are present). Whether absent class members must be given notice 
and an opportunity to be heard in order to satisfy the requirements of due process, or whether adequate 
representation alone is constitutionally sufficient, continues to be a subject of debate. See Developments in 
the Law—Class Actions, 89 Harv. L Rev. 1318, 1402-03, 1413-16 (1976) (notice obligation in plaintiff 
class suits ancillary to adequate representation requirement) [hereinafter Class 4ctions); 3B Moore’s 
Federal Practice f 23.55 (2d ed. 1980) (adequate representation, not notice, essential requisite of due 
process) Rule 23(c)(2). however, mandates notice to class members regardless of any constitutional 
requirements.

81. See Supreme Tribe of Ben-Hur v. Cauble, 255 U.S. 356, 367 (1921) (if class decree is to be effective 
and conflicting judgments avoided, class must be bound).

82. World-Wide Volkswagen Corp. v. Woodson, 444 U.S. 286, 291 (1980).
83. See Fed. R. Civ. P. 12(b)(2) (prescribing procedures for filing motions to dismiss for lack of 

personal jurisdiction).
84. Restatement (Second) of Judgments § 4 (Tent. Draft No. 5, 1978).

In order to further the consolidation policy, however, it is insufficient that 
a plaintiff be bound by the judgment on his own claim. He also must be bound 
by the judgment on a defendant’s counterclaim. For a plaintiff to be so bound, 
the court must have subject matter jurisdiction over the counterclaim and the 
proceedings must comport with the requirements of due process. Federal 
district courts have ancillary subject matter jurisdiction over rule 13 counter
claims that are “compulsory,” but must have an independent basis of 
jurisdiction over counterclaims that are “permissive.” The determination of 
whether a judgment on a counterclaim comports with due process require
ments requires closer investigation.

Due process mandates both personal jurisdiction over and adequate notice 
to all parties.82 If a court purports to assert personal jurisdiction beyond its 
authority, the suit is subject to dismissal upon timely objection.83 Provided the 
sued party makes no disqualifying appearance, any judgment is invalid and 
subject to collateral attack.84

In traditional litigation, when a plaintiff is countersued there is rarely any 
question whether the trial court properly may assert personal jurisdiction 
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over him for purposes of the counterclaim, or whether the venue is proper. A 
court will regard the countersued plaintiff as having waived his objections to 
jurisdiction and to venue because of the perceived fairness of the estoppel 
notion that, having chosen the particular forum and submitted to the 
jurisdiction of the court for his claim, he is in no position to raise objections 
based on any resulting personal inconvenience.85 As the United States 
Supreme Court has explained, “[t]he setting up of a counterclaim against one 
already in a court of his own choosing is very different, in respect to venue, 
from haling him into that court.”86 The same is true of personal jurisdiction.87 
Thus, traditional plaintiffs are bound by counterclaim judgments, and 
allowing counterclaims against them is in harmony with the consolidation 
policy of rule 13. These waiver and estoppel arguments, however, do not 
apply to the absent class member who neither initiates the action nor chooses 
the forum.88

The absent class member does not commence the lawsuit. It is not he
who files the complaint and he is not regarded as having been joined as a 
party.89 He often does not even learn that an action has been commenced until 
months later when notice is sent to all members of the certified class pursuant 
to rule 23(c)(2).90 If the notice does not reach the absent member, he will not

85. See 3 Moore’s Federal Practice 13.16, 13.22 (2d ed. 1980) (traditional plaintiff waives 
objections to improper venue and lack of jurisdiction in event of counterclaims); 6 C Wright & A 
Miller, supra note 22, § 1416, at 90 (same); id. § 1424, at 129-30 (same).

86. General Elec. Co. v. Marvel Rare Metals Co., 287 U.S. 430, 435 (1932).
87. See note 85 supra. The example of “haling” someone into a particular court is one the United States 

Supreme Court has used recently in cases concerning the constitutionality of assertions of personal 
jurisdiction. See World-Wide Volkswagen Corp. v. Woodson, 444 U.S. 286, 297 (1980) (court’s exercise of 
personal jurisdiction over defendant violated due process when defendant could not reasonably foresee 
being “haled” into plaintiff’s chosen forum); Kulko v. Superior Court, 436 U.S. 84, 97-98 (1978) (same).

88. Under the Second Restatement of Judgments only "a person who is named as a party to an action 
and [is] subjected to the jurisdiction of the court is a party to the action.” Restatement (Second) of 
Judgments § 78 (Tent. Draft No. 2, 1975). Under this definition, an absent member of the plaintiff class is 
not a party because he is not designated as a party, id. § 78, Comment a, and is not subjected to the 
jurisdiction of the court. Id. § 85(2), Comment f.

89. Conversely, it could be argued that the class action has been brought expressly on behalf of each 
proposed class member by a representative, self-appointed though he is. Thus, the absent class member is 
among the persons who have commenced the litigation in the sense that the lawsuit is commenced on his 
behalf Moreover, although the absentee is not referred to by name in the pleadings, he is referred to 
generically and described in the complaint. The existence of the absent class member and the fact that the 
lawsuit is brought on his behalf are manifest on the record from the commencement of the suit.

The thesis of this counter-argument, however, is fundamentally flawed. For a lawsuit to be commenced 
on one’s behalf manifestly is not the same as one commencing the action himself and doing so as a matter of 
conscious choice. The circumstance that an action has been commenced on one's behalf points primarily to 
the consequence that one will be bound by or entitled to the benefits of the resulting judgment. Yet, being 
bound by the judgment clearly is not the equivalent of having initiated the litigation

90. Rule 23(c)(2) provides:

In any class action maintained under subdivision (b)(3), the court shall direct to the members 
of the class the best notice practicable under the circumstances, including individual notice to 
all members who can be identified through reasonable effort. The notice shall advise each 
member that (A) the court will exclude him from the class if he so requests by a specified date; 
(B) the judgment, whether favorable or not, will include all members who do not request 
exclusion; and (C) any member who does not request exclusion may, if he desires, enter an 
appearance through his counsel.

Fed. R Civ. P. 23(c)(2). 
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know of the action even then. Moreover, in determining federal diversity 
jurisdiction, the federal district court in which the action has been brought is 
not concerned with the absentee’s state of citizenship.91 Similarly, a court does 
not consider the absentee’s contacts with the forum state for determining 
personal jurisdiction,92 nor does the court include the absentee in the group of 
plaintiffs when it determines whether venue lies in the judicial district where

91. See 28 L S.C. § 1332(a)(1) (1976) (granting original jurisdiction to district courts for all civil actions 
between citizens of different states where the matter in controversy exceeds $10,000). Although this statute 
requires complete diversity between plaintiffs and defendants. Strawbridge v. Curtiss, 7 U.S. (3 Cranch) 
267, 267 (1806), diversity in an action brought by representatives, including class representatives, is 
determined by the citizenship of the representatives. Supreme Tribe of Ben-Hur v. Cauble, 255 U.S. 356, 
363-65 (1921) (federal class action decree binds all members of class as long as diversity exists between 
named complainant and defendant); cf. Amen v. Black, 234 F.2d 12, 16 (10th Cir. 1956) (court's diversity 
jurisdiction over original claim not impaired by citizenship of subsequent intervenors), dismissed as moot, 
355 U.S. 600 (1958). In effect, the persons being represented are not treated as parties for the purpose of 
determining whether the requisite diversity of citizenship exists.

The decision in Supreme Tribe of Ben-Hur rested on the perceived need to prevent class actions from 
being relegated to state courts for lack of federal subject matter jurisdiction, and to ensure that federal 
court judgments in class actions would effectively bind all members of the class. 255 U.S. at 366-67. The 
Court reasoned that when diversity of citizenship exists between the named parties to the lawsuit, a court 
acquires jurisdiction of the suit Thus, a decree binding upon class members is within the court’s ancillary 
jurisdiction. Id. at 365. Joinder or intervention of non-diverse class members does not defeat the court's 
jurisdiction once it has attached Id. at 365-66.

92. The requirement of minimum contacts that are necessary in order to ensure that maintenance of the 
suit does not offend traditional notions of fair play and substantial justice derives from International Shoe 
Co. v. Washington, 326 U.S. 310, 316 (1945). The United States Supreme Court had emphasized as early as 
Hansberry v. Lee, 311 U.S. 32, 40-42 (1940), that the judgment in a class action will bind members of a 
plaintiff class whether or not they are within the jurisdiction of the trial court. Id. State courts appear to 
have adopted conflicting rules. Compare Spirek v. State Farm Mutual Auto Ins. Co., 65 Ill. App. 3d 440, 
452-54, 382 N.E.2d 111, 121 (App. Ct. 1978) (Illinois court not empowered to exercise personal 
jurisdiction over potential nonresident plaintiff class members who had not appeared) with Shutts v. 
Phillips Petroleum Co., 222 Kan. 527, 547, 567 P.2d 1292, 1308 (1977) (Kansas courts can exercise 
personal jurisdiction over nonresident plaintiff if due process satisfied), cert, denied, 434 U.S. 1068 (1978). 
The Restatement of Judgments and the Second Restatement of Judgments also take the position that a class 
action judgment is binding upon absent class members who are not subject to service of process or to the 
personal jurisdiction of the court. Restatement (Second) oe Judgments § 85 (Tent. Draft No. 2, 
1975): Restatement of Judgments § 26 (1942). Because plaintiff class members in a 23(b)(3) action 
have the absolute right to opt out. Fed. R. Civ. P. 23(c)(2), failure to do so can be construed fairly as 
consent to the court's assertion of jurisdiction over them. See School Dist. of Philadelphia v. Harper & Row 
Publishers, Inc , 267 F. Supp. 1001, 1005 (E D Pa. 1967) (proposed class member over whom court has no 
jurisdiction and who ignores notice bound by judgment and waives objections to personal jurisdiction and 
venue). That consent is, however, a fiction in the case of class members who have no actual knowledge of 
the litigation.
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all plaintiffs reside.93 Members of the plaintiff class, therefore, do not benefit 
from many of the protections typically afforded full parties.94

93. The venue statutes do not differentiate between class actions and other actions. Under 28 U.S.C. § 
1391(a) (1976) if jurisdiction is based solely on diversity of citizenship, the action may be brought, among 
other places, in the judicial district where all plaintiffs reside. Although few cases actually so hold, it is 
accepted that in a class action the residence of only the named plaintiffs is relevant for determining whether 
venue is proper under this provision. See United States ex rel. Sero v. Preiser, 506 F.2d 1115. 1129 (2d Cir 
1974) (named party to class action met venue requirements; residences of absent class members did not 
make venue improper), cert, denied. 421 U.S. 921 (1975); In re The Gap Stores Sec. Litigation, 79 F.R D 
283, 292 n 6 (N D. Cal. 1978) (nature of defendant class does not change general rule that court looks to 
residence of named parties only to determine if venue proper); 3B Moore’s Federal Practice U 23.96, 
23-593, 23-594 & n.8 (2d ed. 1980) (action may be brought in district where named representatives reside, 
regardless of where other class members reside); 7 C. Wright & A. Miller, supra note 22, § 1757, at 568- 
69 (general rule that only residence of named parties relevant to venue; absent class members need not 
satisfy venue provisions). A requirement that venue be proper as to nonrepresentative class members would 
substantially impair plaintiffs’ ability to bring a class action. Except for cases in which all class members or 
defendants happened to reside in one judicial district, see 28 U.S.C. § 1391 (1976), plaintiffs would be 
forced to sue tn the judicial district in which the claim arose. In light of the assumed geographic dispersal of 
class members and defendants, however, determining such a single locus might be impossible. "The fact 
that a claim for some of the plaintiffs . . . arose in a district does not make that district a proper venue for 
other parties as to whom the claim arose somewhere else." 15 C. Wright, A. Miller & E. Cooper. 
Federal Practice and Procedure: Jurisdiction § 3807, at 39 & n.14 (1976). For similar reasons, 
most courts have not applied venue requirements to members of a defendant class. See United States v. 
Trucking Employers, Inc., 72 F.R.D. 98, 100 (D.D.C. 1976) (defendant class members’ objection to venue 
overruled because class actions do not require personal appearance by absentees); cf. Dale Electronics, Inc. 
v. R.C.L. Electronics, Inc., 53 F.R.D. 531, 538 (D.N.H. 1971) (venue in defendant class suit on patent 
validity proper in district where only named defendant did business); Research Corp. v. Pfister Associated 
Growers, Inc., 301 F. Supp. 497, 501, 504 (N.D. III. 1969) (venue in defendant class suit on patent 
infringement need not be established for absent class members; otherwise effectiveness of class action 
device defeated). But see Sperberg v. Firestone Tire & Rubber Co., 61 F.R.D. 70, 72-74 (N D Ohio 1973) 
(class certification denied partly because eight of 21 members of proposed defendant class not amenable to 
suit for lack of proper venue under special venue statute for patent cases).

An alternative to viewing absent (b)(3) class members as not plaintiffs for purposes of the venue statutes 
is to view an absentee’s failure to opt out as implying consent to venue. See School Dist. of Philadelphia v. 
Harper & Row Publishers, Inc., 267 F. Supp. 1001, 1005 (E.D. Pa. 1967) (proposed class member over 
whom court has no jurisdiction and who ignores notice waives objections to venue); Cohn, The New 
Federal Rules of Civil Procedure, 54 Geo. L.J. 1204, 1222-23 (1966) (policy of rule 23 best served by 
construing failure to opt out as consent to venue). Again, consent is a fiction in the case of class members 
who have no actual knowledge of the litigation. Any participation in the lawsuit by an absent class 
member, however, would constitute a waiver of any objection he might have to venue with respect to the 
class claim. See Fed. R. Civ. P 12(h)(1).

94. In contrast to judicial disregard of the absentee for purposes of the jurisdiction and venue 
requirements, courts do require that the complaint allege in good faith that each member of the class is 
entitled to recover more than any statutory minimum amount in controversy In a rule 23(b)(3) class 
action, for example, each member of the plaintiff class must satisfy the jurisdictional amount, if any, or be 
dismissed from the case. Zahn v. International Paper Co., 414 U.S. 291, 301 (1973); Snyder v. Harris, 394 
U.S. 332, 336 (1969). Both Zahn and Snyder, however, appear to be decisions that the Court felt compelled 
to reach as a matter of consistency with other decisions relating to what claims can be aggregated to meet 
amount in controversy requirements. See Zahn v. International Paper Co., 414 U.S. at 300 (Court followed 
■‘well-established" rule of Snyder); Snyder v. Harris, 394 U.S. at 336 (“settled doctrine" that separate 
claims of more than one plaintiff cannot be aggregated to satisfy jurisdictional amount). Thus, Zahn and 
Snyder are aberrational when viewed against the backdrop of decisions that do not count absent plaintiff 
class members as parties for the various other purposes relating to commencement of the action.

In addition, absent class members are treated as parties in that commencement of the class action tolls 
the applicable statute of limitations for all putative class members described in the complaint—at least for 
the purpose of timely intervention in the original action. See American Pipe & Constr. Co. v. Utah. 414 
U.S. 538, 552-53 (1974) (where class status denied because of failure to demonstrate that size of class 
precludes joinder of all members, commencement of suit tolls statute of limitations for members who move
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Because the waiver and estoppel arguments noted above do not apply to the 
plaintiff class member, the personal jurisdiction necessary to valid adjudica
tion of a counterclaim cannot be obtained over an absentee by the means that 
suffice in both traditional litigation and in counter-litigation against the 
named class representatives. Similarly, the reasoning that permits courts to 
dispense with personal jurisdiction over absent plaintiffs does not apply when 
counterclaims are filed against them. Although the absent class plaintiffs 
must have a representative over whom the court has personal jurisdiction for 
purposes of the principal claim,* 95 when countersued as individuals, the 
absentees have no such representative for the defense of the counterclaim.96

to intervene). Nevertheless, this tolling doctrine is consistent with the decisions that do not consider absent 
plaintiffs as parties for purposes of the commencement of the action. The doctrine recognizes that an 
absentee's silent, even unknowing, presence in the litigation from its commencement must be acknowl
edged when a class action (as initially structured) does not reach judgment and the absentee would be 
prejudiced by disregard of the litigation having been brought in his behalf.

95. See note 184 infra (discussing right of adequate representation).
96. Because the absentee must somehow defend a counterclaim, the ordinary rule of dispensing with 

venue requirements also should be inapplicable. Some courts and commentators have construed the federal 
venue statute, 28 U.S.C. § 1391(1976), to bar venue objections by traditional plaintiffs. See 3 Moore’S 
Feder al Pr actice r 13.16 (2d ed. 1980) (no real prejudice to plaintiff by allowing counterclaim in forum 
of original action); 6 C. Wright & A. Miller, supra note 22, § 1424, at 129-30 (plaintiff waives venue 
objections to defendant's counterclaims by bringing original action). This construction has been extended 
to situations in which the plaintiff has not actually waived venue objections (such as third party 
counterclaims) because there is a close relation between these counterclaims and the original claim that 
prevents trial inconvenience and unfair surprise. See 3 Moore’s Federal Practice, supra. r 13.16, at 13- 
408, 13-409 & n.6 (intervenor’s counterclaim closely related to original claim; plaintiff cannot object to 
improper venue); id. * 13.22, at 13-558 (third-party defendant’s claim against plaintiff closely related to 
original; plaintiff cannot object to improper venue). There is no similar guarantee, however, that a 
counterclaim against an absent plaintiff class member will be closely related to the original claim. 
Moreover, the rationale that absentees’ convenience is not at stake, which underlies the disregard of 
plaintiff class members for venue purposes, does not apply when the absentee is individually countersued.

97. See Mullane v. Central Hanover Bank & Trust Co., 339 U.S. 306, 314-15 (1950) (if notice 
reasonably conveys information in timely manner, constitutional requirements satisfied); Restatement 
(Second) of Judgments §§ 4-5, 7-8 (Tent. Draft No. 5, 1978) (valid judgment requires that court have 
jurisdiction and that adequate notice afforded).

98. Consent is a traditional basis for jurisdiction. See Pennoyer v. Neff, 95 U.S. 714, 733 (1877) 
(determination of personal liability requires proper service or voluntary appearance); Restatement 
(Second) of Judgments § 4 (Tent. Draft No. 5, 1978) (judgment valid if party submits to court's 
jurisdiction).

99. Due process rights are subject to waiver. See D.H. Overmyer Co. v. Frick Co., 405 U.S. 174, 185-87 
(1972) (installment purchaser’s knowing waiver of rights to notice and hearing on default valid and 
binding).

Some absent class members will be within the trial court’s jurisdiction. If 
the court asserts jurisdiction over them and adequate notice is given, the court 
may enter valid judgments against them on counterclaims even if they lack 
actual knowledge of the proceedings.97 In the case of countersued absent class 
members, however, the court often will lack authority to assert personal 
jurisdiction and venue may be improper. Moreover, the absentee generally 
will have no representative before the court because he has been countersued 
individually and not as a member of a class. In such circumstances, unless the 
absentee has consented to the jurisdiction of the court98 or has waived his 
objections,99 a court should uphold the due process challenges to lack of 
jurisdiction and venue. Moreover, if the absentee has made no disqualifying 
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appearance, any judgment entered on a counterclaim should fall upon 
collateral attack.

The presence or absence of consent is critical. Just as defendants who 
choose to appear and defend an action consent to the court’s exercise of 
jurisdiction, absent (b)(3) class plaintiffs who are countersued may conscious
ly choose to remain in the plaintiff class and to appear and defend on the 
counterclaim. These absent plaintiffs thus consent to the court’s jurisdiction 
over them for purposes of both the principal claim and the counterclaim. In 
theory, there is no problem with entering a valid judgment on a counterclaim 
against consenting absent class members. There is a problem, however, in 
identifying these absentees. Overt manifestations of a conscious choice to 
consent to the court’s jurisdiction for purposes of the counterclaims must be 
selected as identifying characteristics. With respect to counterclaims, courts 
should not infer consent to the court’s jurisdiction from an absentee’s mere 
failure to opt out of the plaintiff class. Although that failure may reflect a 
conscious choice to submit to the court’s jurisdiction for purposes of the 
counterclaim, it equally may be the product of simple ignorance or fear—and 
not a voluntary, knowing, or intelligent relinquishment of the absentee’s right 
not to be sued in the forum court.100 Some class members who do not opt out 
are simply unaware of the litigation.101 Others may receive notice but are 
unable to understand it, or fear to act in response to it, and therefore fail to 
opt out even if the notice contains information intended to communicate that 
a counterclaim has been filed or may be filed against them.102 Because the 
absentee’s silence is ambiguous, consent to jurisdiction for purposes of the 
counterclaim should not be inferred. It is one thing to infer consent to 
personal jurisdiction from silence when the result is that someone may reap 
benefits from being included in a plaintiff class; it is quite another to infer 
from that silence consent to personal jurisdiction for purposes of a counter
claim that can only harm him.

100. The Supreme Court has implied that a waiver of rights in a civil case must be voluntary, knowing, 
and intelligent. See D H Overmyer Co. v. Frick Co.. 405 U.S. 174, 185-87 (1972) (if standard is that waiver 
be voluntary, knowing, and intelligent, debtor who signed cognovit clause met that standard).

101. See 42 Fordham L. Rev. 791, 811 (1974) (dismissal of claims of absent class members for failure 
to respond to discovery unduly harsh because some may never have received notice); cf Kaplan, 
Continuing Work of the Civil Committee: 1966 Amendments of the Federal Rules of Civil Procedure (I). 81 
Harv. L. Rev. 356, 397-98 (1967) (class members should not be required to take affirmative step of opting 
into class because some may have had no notice of proceedings).

102. See Cotchett v. Avis Rent A Car Sys., Inc., 56 F.R.D. 549, 553 (S.D.N.Y. 1972) (some plaintiff 
class members will not heed notice of counterclaims and thus unwittingly face net judgment against them); 
42 Fordham L. Rev. 791, 811 (1974) (although in receipt of discovery requests some absent class 
members may have misconstrued or been confused by them and thus declined to respond). A requirement 
that the initial notice of class action include appropriate mention of counterclaims “leaves open the 
possibility that absent members, including some individuals not even subject to the counterclaims, will be 
confused or frightened by the notice and will opt out of the class.” 87 Harv. L.Rev. 470, 476 & n.30 
(1973).

103. See note 104 infra.

Absent a change in present procedures, courts also should not treat an 
absentee’s failure to make a timely objection to lack of personal jurisdiction or 
venue as an overt manifestation of a conscious choice to submit himself for 
purposes of counterclaims. Inferred consent of this kind would be defensible if 
each absentee had been served with a summons and a pleading asserting the 
counterclaim. Because of the nature and requisites of formal service,103 it is 
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fair to treat an absentee as having waived objections to the court’s jurisdiction 
on the counterclaim if he fails to answer a summons and pleading. Such 
service has not, however, been required heretofore. In order to render an 
absent plaintiffs failure to object a manifestation of consent sufficient to 
justify a court in adjudicating a counterclaim against him, the absentee should 
be served with a summons and a pleading stating the counterclaim.

A pleading asserting counterclaims against absent members of a plaintiff 
class should be served pursuant to rule 4 upon those who have not made an 
appearance, and pursuant to rule 5 upon any who have.104 This proposal is 
consistent with not regarding absentees as parties for purposes relating to 
commencement of the action and with their lack of participation.105 It also is 
consistent with courts' not treating absent members of the plaintiff class who 
have not filed an appearance as parties entitled to service under rule 5.106 
Moreover, the proposal is consistent with fairness; the procedures mandated 
by rule 4 will better assure that the absentee receive notice of all claims for 
relief under which judgment may be entered against him107 than would notice 
either pursuant to the provisions of rule 23 or pursuant to rule 5.108

104 Under rule 4 a summons and complaint must be served upon defendants in a manner prescribed by 
the rule and within certain territorial limits. Fed. R. Civ. P. 4. Rule 4(c) requires that service must be 
made by a United States marshall or his deputy, by some person specially appointed by the court, or by a 
person authorized to serve process in an action brought in the courts of general jurisdiction of the state in 
which the district court is held or in which service is made. Under rule 4(d) the summons and complaint 
must be served together. A competent adult must be served by

delivering a copy of the summons and of the complaint to him personally or by leaving copies 
thereof at his dwelling place or usual place of abode with some person of suitable age and 
discretion then residing therein or by delivering a copy of the summons and complaint to an 
agent authorized by appointment or by law to receive service of process.

Fed R Civ P. 4(d). Rule 4(f) provides territorial limitations on effective service and 4(g) requires the 
person serving the process to make prompt proof thereof to the court.

Rule 4 prescribes how, and under what circumstances, federal courts may assert jurisdiction over 
defendants. Counter-defendants, however, have been treated differently. In traditional litigation, once the 
counter-defendant has appeared in the action the pleading containing a counterclaim need not be served 
pursuant to rule 4. Service of the pleading pursuant to the lesser requirements of rule 5 is sufficient. 3 
Moore’s Federal Practice U 13.10, at 13,225 (2d ed. 1980); see Fed. R. Civ. P 5(a) (pleadings 
subsequent to complaint, papers, and motions must be served on parties); Fed. R. Civ. P. 5(b) (service may 
be made on party or attorney by hand, by leaving at place of business or abode, or by mail). The 
applicability of the less demanding standards of rule 5 to the service of a counterclaim presupposes that the 
court already has gained jurisdiction over the counter-defendant. See 2 Moore's Federal Practice, 
supra. ' 5.04[ 1], at 1327-28 nn.6-8 (subsequent pleading asserting claim against person not already party, 
such as third-party defendant, must be served on that person together with summons under rule 4).

105 See text accompanying notes 89-93 supra (absent class member does not commence suit).
106. See note 132 infra (absentees not regarded as parties under rule 5 unless they have filed an 

appearance).
107 Cf. 2 Moore’s Federal Practice f 5.05 (2d ed. 1980) (rule 5(a) requirement of rule 4 service 

for new claims against parties in default based on notions of fairness; notice necessary before judgment can 
be entered).

108 The differences between the requirements of rule 4 and rule 5 make evident the greater likelihood 
that an absent plaintiff class member will receive notice of a counterclaim against him if he is served 
pursuant to rule 4 Among other differences, service by mail suffices under rule 5, but not under rule 4. 
Furthermore, rule 5 places no territorial limitations upon service, whereas rule 4 limits service to the 
territorial limits of the state in which the district court sits—except when otherwise authorized by a statute 
of the United States or by the rules. See also Fed. R. Civ. P. 4(f) (service may be made not more than 100
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This analysis suggests that a valid judgment can be entered on counter
claims against certain absent members of a plaintiff class and therefore that 
certain class members may be opposing parties within the consolidation 
policy of rule 13. This group includes those absent class members over whom 
the court asserts personal jurisdiction through service of a summons and 
pleading stating the counterclaim and who have no valid objection to that 
assertion of personal jurisdiction.109 Given present procedures, however, it is 
essential for a court not to construe absentees’ silence as a waiver of objections 
to the court’s exercise of personal jurisdiction for purposes of a counterclaim.

miles from place action commenced, assigned, or transferred for trial).
The notice requirements of rule 23 are less specific and less adequate mechanisms for notification of 

counterclaims. Rule 23(c)(2), which applies only when a class suit has been brought under (b)(3), states in 
pertinent part: "In any class action maintained under subdivision (b)(3), the court shall direct to the 
members of the class the best notice practicable under the circumstances, including individual notice to all 
members who can be identified through reasonable effort.” Fed. R Civ. P. 23(c)(2). Rule 23(c)(2)’s 
requirements meet or exceed constitutional requirements for notice of the class suit. 2 Newberg on Class 
Actions §§ 2300, 2300a (1977) (rule 23 notice provision more stringent than due process requires); Class 
Actions, supra note 80, at 1402, 1416 n.140 (rule 23 notice provision more rigorous than constitutional 
standard); Note, Consumer Class Actions in California: A Practical Approach to the Problem of Notice, 7 
Pac L.J. 811, 818-26 (1976) (rule 23 notice provision not required by due process considerations). 
Nevertheless, rule 23 does not always require even the service by mail that satisfies rule 5. The Advisory 
Committee’s Notes state that notice to members of the class need not comply with the formalities for 
service of process. Advisory Committee’s Notes, supra note 6, at 107. Notice by publication suffices for 
some class members under rule 23. See Johnson v. Robinson, 296 F. Supp. 1165, 1169 (N D Ill.) (in class 
action involving unidentifiable plaintiffs, best practicable notice was news media coverage), affd per 
curiam, 394 U.S. 847 (1969). When counterclaims have been threatened or asserted, courts often have 
contemplated notifying class members of the counterclaims simply through the (c)(2) notice. See National 
Super Spuds, Inc. v. New York Mercantile Exch., 75 F.R.D. 40, 43-44 (S.D.N.Y. 1977) (existence of 
counterclaims should be included in notice as factor for class member to consider); In re Sugar Indus. 
Antitrust Litigation, 74 F.R.D. 322, 349 (E.D. Pa. 1976) (same); Donson Stores, Inc. v. American Bakeries 
Co., 58 F.R.D. 485, 490 (S.D.N.Y. 1973) (same). Yet in a few instances courts have recognized the need for 
more effective notice than that required by rule 23(c)(2). See Carter v. Public Fin. Corp., 73 F.R D. 488. 
493 (N D. Ala. 1977) (existence of counterclaims required individual notice to class members); Cotchett v. 
Avis Rent A Car Sys., Inc., 56 F.R.D. 549, 553 (S.D.N.Y. 1972) (same).

Moreover, rule 23(c)(2) does not apply to class actions brought pursuant to rule 23(b)(1) or (b)(2). 
Notice in such class actions is issued pursuant to rule 23(d)(2), which authorizes the court to require 
“that notice be given in such manner as the court may direct." Fed. R. Civ. P. 23(c)(2) (emphasis added). 
In order for a valid judgment to be entered on counterclaims asserted against individual absent members of 
plaintiff (b)(1) or (b)(2) classes, notice of the counterclaim, providing a meaningful opportunity to be 
heard, would have to be given. It is highly unlikely, however, that notice a court would require under rule 
23(d)(2) would be as stringent as the requirements for service of process under rule 4.

In actions brought against a class of defendants certified under rule 23(b)(1) or (b)(2), several courts 
have ordered individual written notice to all identifiable members of the class as a matter of discretion 
under (d)(2). 1 Newberg on Class Actions § 1148 (1977); see United States v. Trucking Employers, 
Inc., 75 F.R.D. 682, 685 (D.D.C. 1977) (in action against (b)(2) defendant class, court ordered written 
notice to all identified class members), Hopson v. Schilling, 418 F. Supp. 1223, 1241 (N.D. Ind. 1976) 
(same). It would seem to follow a fortiori that when absent members of (b)(1) or (b)(2) plaintiff classes are 
countersued individually they are entitled, at a minimum, to individual written notice.

109. Under this analysis, the individually countersued absent class member who is within the territorial 
jurisdiction of the court and is served with process is treated as a traditional defendant would be. That is, he 
can either default on the counterclaim or he can litigate it. He will have the opportunity to object to 
improper venue or to insufficient process or service under rule 12, with the usual consequences of failing to 
do so. Assuming he has not opted out of the plaintiff class, he will be bound by the judgment entered 
thereon. Beyond that, it makes no difference whether he participates in any way in the class action.

The consolidation policy of rule 13 indicates that those absentees who have 
waived valid objections by failing to make a timely motion upon service of a 
summons and pleading stating the counterclaim against them also may 



1194 The Georgetown Law Journal [Vol. 69:1171

properly be regarded as rule 13 opposing parties. Consequently, judgments on 
the counterclaims may be entered against them. Under res judicata principles, 
however, countersued class members who do not answer or otherwise plead to 
the counterclaim, and who wholly fail to participate in the class action, 
should be able to make a collateral attack on a judgment entered against them 
on the counterclaims.

If the served absentee, however, voluntarily participates in the class action, 
for example by filing an appearance or a claim for damages with notice that he 
thereby risks liability on a counterclaim, it is fair to infer his consent to the 
assertion of jurisdiction over him for purposes of the counterclaim.110 Such 
activity is an unambiguous indication of an affirmative choice to remain in the 
action. One who so participates has chosen to come into the forum court, 
seeking benefits for himself at the defendant’s cost. Justifications similar to 
those for treating an ordinary or named plaintiff as having waived his 
objections to personal jurisdiction and venue apply to such a claimant. No 
collateral attack upon the judgment on the counterclaim will be available to 
him. This part of the analysis, considered by itself, would permit counter
claims to lie against some absent members of the plaintiff class, even when 
that class loses on the principal claim.

110. Voluntary participation by an absentee late in the class action proceedings arguably might make it 
unfair to permit a counterclaim to be asserted against him because of insufficient time to prepare a defense. 
Thus, the court might be faced with the need to make repeated decisions as to whether an absentee had 
participated early enough to warrant allowance of a counterclaim against him. If the late-participating 
absentee had, as here proposed, been served with a timely summons and a pleading stating the 
counterclaim against him and had been advised of the consequences of participating in the class action, it 
would not be unfair to litigate the claim against him.

111 See notes 123-86 infra and accompanying text (discussing the extent of absent class member’s 
ability to control plaintiffs’ case).

112 Pennoyer v. Neff, 95 U.S. 714, 728 (1877).
113 If matters relevant to the counterclaim had been in issue during the trial, either party might be 

collaterally estopped from relitigating them. See generally IB Moore’s Federal Practice (T 0.411 [1], 
0 441-0.448 (2d ed. 1980) (discussing application of collateral estoppel doctrine). When counterclaims 
raising common issues of law have been brought against absent members of the plaintiff class, some of 

The third and final group of class members who are parties under rule 13’s 
consolidation policy consists of the individually countersued and served class 
members who successfully object to the assertion of jurisdiction over them for 
the counterclaim, but who then actively participate in the plaintiff class 
action. In the absence of such active participation—an exercise of control—111 
these absentees would not be rule 13 opposing parties because a judgment 
against them on a counterclaim would be invalid for lack of personal 
jurisdiction. Active participation with notice of the consequences, however, 
should constitute consent rendering them vulnerable to binding judgments on 
the counterclaims. Nonetheless, special care must be taken in dealing with 
this group of counter-defendants. Because they will not be subject to the 
personal jurisdiction of the trial court until they have voluntarily participated 
in the class action, no valid adjudication of the counterclaims against them 
can take place until they have so participated. “[T]he validity of every 
judgment depends upon the jurisdiction of the court before it is rendered, not 
upon what may occur subsequently.”112 For example, counterclaims against 
those who file a claim for damages after the trial would have to be adjudicated 
after that trial, not as a part of it.113
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In applying these principles, a court must decide which absentees’ objec
tions to personal jurisdiction and to venue are valid. It will have to do so in 
advance of discovery, or at least well before the hearing on the pertinent 
counterclaims. The court may want to rule upon the absentees’ objections to 
personal jurisdiction and venue before the class claims are adjudicated in 
order to conduct a simultaneous trial of certain counterclaims and the class 
claims. Nevertheless, the processing of absentees’ objections should not 
substantially delay the disposition of plaintiffs’ class action because the 
objections are likely to be few. Objections will be of little use if class members 
who come into the action thereby consent to the jurisdiction of the court. 
Those class members beyond the court’s jurisdiction who want to avoid the 
counterclaims will have to forgo participation in the class suit and in any 
recovery because under the consolidation policy of rule 13 class members 
cannot both recover in the class action and avoid the counterclaims. At the 
same time, an objection by one who is beyond the court’s reach and who does 
not participate will be unnecessary because a judgment against such a person 
is invalid and will be subject to collateral attack.114

whom are within the court’s jurisdiction and some of whom are not, a court might decide to postpone all 
the hearings until it could determine which counterclaims it would have jurisdiction to adjudicate. Thus, 
the court would minimize the risk of reaching inconsistent decisions on common questions of law. 
Proceeding in this way might entail losses of judicial economy, depending upon the extent of factual and 
legal overlap between the counterclaims and the principal claims in the class action.

114. Despite these reasons not to file objections to the court’s exercise of jurisdiction, some class 
members might file them in an effort to protect themselves, especially if they are unsure what their future 
course of action will be, and if they are more confident that they would win a reversal on appeal than that 
they would succeed in a collateral attack on the judgment.

115. The approach taken in National Super Spuds, Inc. v. New York Mercantile Exch., 75 F.R.D. 40 
(S.D.N.Y. 1977), is constitutionally questionable. The court seemed prepared to enter judgment on 
counterclaims against absent members of the plaintiff class without requiring that they be served with a 
summons and a pleading stating the counterclaim, without regard to whether they were within the court’s 
jurisdiction, and without regard to whether the absentees took action in the proceedings fairly constituting 
either consent to the court’s jurisdiction or a waiver of their objections thereto. See notes 43-60 supra and 
accompanying text (discussing Super Spuds).

116. These arguments and rationale apply equally to absent (b)(1) or (b)(2) class members, with certain 
qualifications. A member of such a class cannot opt out and thereby avoid a counterclaim. The nature of 
the relief sought in such actions often is such that the absent members need not do anything in order to 
benefit from a judgment in favor of the class. A (b)(1) or (b)(2) class member who is wholly passive 
throughout the proceedings never manifests consent to the action and ought not be regarded as consenting 
to the jurisdiction of the court for purposes of a counterclaim against him individually. Once served with a 
summons and a pleading stating a counterclaim, however, failure to act should have the usual 
consequences under rule 12. See Fed. R. Civ. P. 12(h) (if not asserted promptly, objection to jurisdiction 
lost). Collateral attack on the judgment on the counterclaim would be open to such an absentee. Thus, only 
if the absentee intervenes, files an appearance, or takes other affirmative action in the lawsuit would 
justification exist for treating the absentee as having consented to the court's jurisdiction. If the absentee 
follows this course, it is fair and constitutional to bind him by a judgment on the counterclaim

This section of the article has identified the core party characteristic of 
being bound by the judgment on one’s own claim as the quality most pertinent 
to rule 13’s consolidation policy. Under the foregoing analysis, the only 
absent members of the plaintiff class against whom a valid judgment could 
not be entered on a counterclaim are those who are beyond the jurisdiction of 
the trial court, never voluntarily participate in the litigation of the class 
claims, and never file a claim for a share of the recovery.115 Because no valid 
judgment on a counterclaim could be rendered against them, they would not 
be opposing parties within rule 13’s consolidation policy.116 It should be 
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emphasized, however, that no ultimate prejudice to the defendant would flow 
from a rule precluding the assertion of counterclaims against absent members 
of a plaintiff class: the defendant still could sue and receive redress for his 
rightful grievances. He would simply have to initiate his own lawsuit to do 
so.117

117. The foregoing discussion has related to counterclaims asserted against individual members of a 
plaintiff class certified under rule 23(b)(3). If a defendant asserted counterclaims against plaintiff class 
members as a defendant class, the same general tests for who would be an opposing party within rule 13 
would apply. Members of the defendant class, however, would not be entitled to object to the counterclaims 
on the grounds that the court lacked personal jurisdiction over them or that the venue was improper as to 
them. See United States v. Trucking Employers, Inc., 72 F.R.D. 101, 105 (D.D.C. 1976) (by implication) 
(absent defendant class members bound by judgment because representation adequate although not served 
with process); Appleton Elec. Co. v. Advance-United Expressways, 494 F.2d 126, 139-40 (7th Cir. 1974) 
(dictum) (venue need not be established over individual absent members of defendant class); Note, 
Defendant Class Actions, 91 Harv. L. Rev. 630, 635-36, 638 (1978) (jurisdiction and venue need not be 
established for individual absent members of defendant class). Jurisdiction would be valid, however, only if 
the absent defendants were afforded due process of law. See In re The Gap Stores Sec. Litigation, 79 F.R D 
283, 292, 308 (ND. Cal. 1978) (fundamental fairness requires notice, relation to forum, and minimum 
contacts); Parsons & Starr, Environmental Litigation and Defendant Class Actions: The Unrealized 
Viability of Rule 23. 4 Ecology L.Q. 893-97 (1975) (in defendant class actions, due process requires that 
jurisdiction be exercised only in circumstances fundamentally fair to absent members).

In a counter-class action brought against members of a (b)(3) plaintiff class or brought under (b)(3) 
against members of any plaintiff class, the inability to object to jurisdiction and venue would be relatively 
unimportant because the counter-defendants have the right to opt out. Fed. R. Civ. P 23(c)(2); see 
Appleton Elec. Co. v. Advance-United Expressways, 494 F.2d 126, 140 (7th Cir. 1974) ((b)(3) defendant 
class members’ opportunity for exclusion from class adequate protection for due process rights); In re The 
Gap Stores Sec. Litigation, 79 F.R.D. 283, 308 (N.D. Cal. 1978) (same). Rule 23(c)(3) authorizes the court 
to enter a binding judgment against defendant class members who cannot or do not opt out.

118. See note 214 infra and accompanying text (discussing absentees' frequent inability to vindicate 
their rights).

119. See notes 100-02 supra (discussing lack of knowledge by absentees).
120. Concern has been expressed that if counterclaims against absent class members are not permitted, 

plaintiffs could bring “risk-free" actions. See 87 Harv. L. Rev. 470, 475-76 & n.26 (1973) (while plaintiff

2. Reprisal

The second policy underlying rule 13 is the notion that it is “only fair” that 
the defendant be able to strike back in kind when he is sued. This policy 
implicates all three major core party characteristics, but depends primarily on 
a party’s having commenced or exercised control over the action.

The reprisal policy contemplates the defendant’s striking back at the 
persons who initiated the lawsuit against him. As noted above, absent class 
members are usually not counted among those who have commenced the 
action. Thus, a defendant who files counterclaims against absent members of 
a plaintiff class thereby strikes at persons other than the class representatives 
who have commenced the litigation against him. Indeed, absentees usually 
could not have commenced an action, either individually or through a suit in 
which they were fully and formally joined.118 At most, they have acquiesced 
in the prosecution of a claim by others who act on their behalf.119 Thus, the 
absent members are not fair targets of counterclaims; they should not be 
regarded as having assumed the risk of reprisal merely by failing to opt out. 
They are not opposing parties within the reprisal policy of rule 13.120
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The Donson court, by implication, held that when absent class members file 
claims for damages, they become rule 13 opposing parties subject to 
counterclaims. From the perspective of this article, the Donson holding can be 
seen as the logical consequence of viewing the filing of a claim for damages by 
an absentee as the equivalent of commencing an action. Filing a damage claim 
is a conscious act against the defendant by the absentee sufficient to entitle the 
defendant to strike back by counterclaiming.121 From this view, Donson's 
approach fits reasonably well with the counterstrike rationale of rule 13, while 
the Super Spuds court’s allowance of counterclaims against any and all class 
members, whether or not they file damage claims, does not.122

who contemplates bringing action on own behalf must weigh both risk of losing own claim and being liable 
on defendant’s counterclaim, these risks would not enter equation when class action contemplated). 
Persons who commence the class action, however, still must weigh the risk that counterclaims will be filed 
against them individually. The class members who would be free of the risk of counterclaims are, by 
hypothesis, neither the ones bringing suit nor participants in the decision to bring suit.

121 Alternatively, Donson ’.s implied holding might be based upon the judgment that it is appropriate 
under rule 13 to allow reprisal by counterclaim against those who exercise control of the class litigation, or 
seek personally to benefit from a judgment in favor of the class by filing a claim for damages against a 
defendant. See notes 24-38 supra (discussion of Donson).

122. The policy of permitting a defendant to strike back in kind at those who sue him may also 
implicate the core party characteristic of being bound by the judgment and entitled personally to benefit 
from a judgment in favor of the class. It implicates that characteristic if the policy is one of permitting 
reprisal against all those who may directly benefit from the litigation against the defendant. It is probably 
more accurate to say that rule 13 reflects the notion that one who seeks benefits for himself through 
litigation opens himself up to the burdens of litigating. By implication, one who seeks no benefits for 
himself should not be put to the risks and burdens of the typical party plaintiff. If so, only those absent class 
members who seek to benefit personally from a judgment in plaintiffs' favor by filing a claim for damages 
should pay the price of being subject to counterclaims. Absent class members who file no claims and who 
therefore seek no benefit from a judgment in plaintiffs' favor should not be vulnerable to counterclaims.

123. See Class Actions, supra note 80, at 1342 (one consideration in deciding whether to join class is loss 
of control of action); cf. Restatement (Second) of Judgments § 83, Comment f (Tent Draft No. 2. 
1975) (one who surrenders control of litigation nonetheless bound by judgment); id. § 85 (same).

The degree of control that absentees possess with respect to the handling of 
plaintiffs' case also has relevance to the rule 13 policy of permitting 
defendants to strike back at plaintiffs. The model controllers are the named 
plaintiffs who institute and prosecute the class litigation. It is fair that 
defendants be permitted to strike back at them by counterclaim.

Conversely, persons who lack control over the handling of a case ought 
not, in fairness, be subjected to counterclaims. As absent class members have 
few rights and opportunities to influence the proceedings and seldom exercise 
any control,123 class members generally should not be treated as rule 13 
opposing parties under the reprisal policy. Class members should be fore
warned, however, that the assumption of some control, by coming into the 
action even without formally intervening, may render them vulnerable to 
counterclaims under the reprisal policy.

Absent class members typically exercise no control over the presentation of 
plaintiffs' case. In the 193O’s, one court said that one who brings a class
action “holds and retains absolute dominion over it unless the court orders 
otherwise upon findings made after hearing that it is not being prosecuted in 
good faith, with vigor and reasonable capacity. There can be but one master of 
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litigation for the plaintiffs.”124 This remains true to a considerable extent. A 
class suit is permitted only if the class is so numerous that joinder of all 
members is impracticable.125 In a rule 23(b)(3) class action class membership 
may number in the millions. Even if it numbers merely in the hundreds all 
members cannot practicably be joined. Moreover, all cannot control the 
handling of plaintiffs’ case either through attorneys for the class or through 
the members’ individual counsel. With inevitably divergent views among class 
members on virtually any matter as to which an attorney might consult his 
client, a single attorney or group of attorneys for the class would be unable to 
function if subject to the control of all class members.126 The litigation would 
be unmanageable if absentees were entitled to have their individual counsel 
actively participate in the litigation by filing pleadings, motions, and briefs; 
taking discovery; examining witnesses at trial; and arguing to the jury.127

124. Hallett v Moore, 282 Mass. 380, 388, 185 N.E. 474, 478 (1933).
125 See Fed. R. Civ. P 23(a) (one prerequisite to class action is that class so numerous as to preclude 

joinder of all members).
126. See Class Actions, supra note 80, at 1593, 1596 (class action lawyer will inevitably subordinate 

interests of some class members to those of others; otherwise advocacy of any interest impossible). It is 
unclear to what extent counsel for the class is responsible to absent members of the class. See Pettway v. 
American Cast Iron Pipe Co., 576 F.2d 1 157, 1 176 (5th Cir. 1978) (allocation of decision-making 
responsibility between attorney and class members unclear), cert, denied, 439 U.S 1115 (1979). See 
generally Class Actions, supra, at 1592-97 (discussing attorney’s role when conflict of interest between class 
members). The class representatives, in practice, make the decisions as an initial matter. See Pettway v. 
American Cast Iron Pipe Co., supra, 576 F.2d at 1177-78, 1180 (decision to appeal class action judgment 
should rest with class representatives). The absent members of the class, therefore, are not in control of 
plaintiffs’ case. Cf. Note, Collateral Attack on the Binding Effect of Class Action Judgments. 87 Harv. L. 
Rev 589, 594 n.37 (1974) (class members have right to make collateral attack on judgment if their 
interests not adequately represented). Class members' right to collateral attack reflects recognition that the 
attorney for the class is not under the control of the class.

127. A class member permitted such extensive participation would no longer be an absent class 
member; he would, in effect, have become an intervening party. See Adams v. Morton, 581 F.2d 1314, 1318 
(9th Cir 1978) (class member’s objection to summary judgment motion equivalent to formal entry, 
rendering him intervening party), cert, denied, 440 U.S. 958 (1979); Note, The Litigant and the Absentee in 
Federal Multiparty Practice, 116 U Pa. L Rev. 531, 544 (1968) (discussing when absent class member 
should be allowed to intervene and what intervenor’s rights of participation should be).

128. Fed R Civ. P 23(b)(3).
129. See Fed. R Civ. P 23(b)(3)(A) (interest of class members in controlling defense or prosecution of 

actions one factor in court’s determination of existence of common questions and superiority of class action 
mechanism).

130. See Advisory Committee’s Notes, supra note 6, at 103-04 (court should consider interests of class 
members in controlling litigation).

The incompatibility of active participation by class members with the class 
action concept is manifest both in rule 23 and in the customary handling of 
class suits. Under rule 23(b)(3) a court must determine whether the questions 
of law or fact common to the class predominate over questions affecting only 
individual members, and whether a class action is superior to alternative 
methods for adjudication of the controversy.128 In making this determination 
courts generally consider whether the members of the class have an interest in 
individually controlling the prosecution or defense of separate actions.129 The 
draftsmen of the rule clearly perceived a difference between the ability of class 
members to control their own litigation as they saw fit,130 and their relative 
inability to exercise such control in a class action brought on their behalf by 
others.
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With respect to the customary handling of class suits, the members of the 
class usually are not identified either when the suit is commenced or when the 
defendant files an answer or motions in response to the complaint.131 Even 
class members whose names and addresses are known to the named parties 
need not be served with pleadings and motions, orders of the court, or similar 
papers required to be served “upon each of the parties” under rule 5(a).132 
Thus, absent class plaintiffs are not expected to file motions in response to the 
defendant’s pleadings, and probably would not be permitted to do so despite 
rule 12(c)’s mandate that “any party may move for judgment on the 
pleadings.”133

Absent members of the class typically are not kept informed of the progress 
of the suit except at critical moments134 such as when they must request 
exclusion from the class,135 when they must take affirmative action to share in 
a recovery,136 or when they must object to a proposed dismissal or settle
ment.137 Without advance notice of decisions to be made by counsel for the

131. See Note, The Rule 23(b)(3) Class Action: An Empirical Study, 62 Geo. L.J 1123, 1141 (1974) 
(often class defined only generally at pleading stage).

132. Absentees are not regarded as parties within the meaning of rule 5 unless they have filed an 
appearance. See note 104 supra. It may be that when notices are directed to the members of the class 
pursuant to rule 23, the best notice practicable may be by service upon the class member’s attorney in 
compliance with rule 5(b). See Supermarkets General Corp. v. Grinnell Corp., 490 F.2d 1183, 1185-86 & 
n.l (2d Cir. 1974) (although certain class members represented by attorney in known, related individual 
actions, service upon class members of notice and settlement proposal sufficient when court so ordered and 
class members not yet represented by attorney in class action).

133. See Newberg, Orders in the Conduct of Class Actions: A Consideration of Subdivision (d), 10 B.C. 
Indus. & Com. L. Rev. 577, 588 (1969) (class members should not be permitted to disrupt proceedings by 
appearing; should yield to unified representation).

134. 3B Moore’s Federal Practice 11 23.72 (2d ed. 1980). Although rule 23(d)(2) authorizes the 
court to require that notice be given to class members of any step in the action, this power is used sparingly 
and was intended to fulfill due process requirements. Advisory Committee’s Notes, supra note 6, at 106-07 
The significant costs of notice to the class militate against requiring frequent notices. Cf. Souza v. Scalone, 
563 F.2d 385, 385-86 (9th Cir. 1977) (notice not required in (b)(2) actions except in determining adequacy 
of representation); Larionoff v. United States, 533 F.2d 1167, 1184-86 (D.C. Cir. 1976) (prejudgment 
notice in (b)(1) actions not required), affd, 431 U.S. 864 (1977); Wetzel v. Liberty Mutual Ins. Co., 508 
F.2d 239, 254 (3d Cir.) (notice not required in every (b)(2) action), cert, denied, 421 U.S. 1011 (1975).

135. See Fed. R. Civ. P. 23(c)(2) (court must require individual notice to identified class members of 
right to request exclusion from class).

136. Courts usually require class members to take some such action in order to share in the recovery 
The Manual for Complex Litigation recommends that proofs of claim not be required until after liability 
has been established. See Manual for Complex Litigation pt. 1, § 1.45, at 102-03 (Tent. Draft 1980) 
(proof of claim submitted after judgment surest way to avoid confusion and prejudice to absent class 
members) [hereinafter Draft Manual],

137. See Fed. R. Civ. P. 23(e) (notice of proposed dismissal or compromise shall be given to all class 
members).

In addition, courts typically notify class members of a mandatory procedure they must follow to object 
to the fairness, reasonableness, or adequacy of a proposed dismissal or settlement. Failure to comply with 
the court’s requirements may result in the court’s refusal to hear a person’s objections or consider any 
papers he seeks to file in support of his objections. 3 Newberg on Class Actions § 5660c (1977). In 
addition, failure to object may preclude a member of the class from appealing from the judgment entered 
upon approval of a settlement. See Research Corp. v. Asgrow Seed Co., 425 F.2d 1059, 1060-61 (7th Cir 
1970) (per curiam) (class member who failed to object to settlement could not appeal judgment thereon). 
At least one district court has ordered that its decisions against the class on the merits be communicated to 
class members, accompanied by a statement from the class representatives as to whether they would 
appeal, and if not, providing information as to how class members might seek leave to file an appeal and 
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plaintiff class and information pertinent thereto, absent members can neither 
contribute to those decisions nor exercise any control over the class counsel. 
Moreover, it is likely that courts would not allow an informed class member 
who is not a named party to present material pertinent to a motion for 
summary judgment under rule 56, despite rule 12(c)’s provision that “all 
parties shall be given reasonable opportunity” to present such materials;138 to 
seek discovery of the defendant except in connection with a proposed 
settlement (although rule 26 and succeeding rules detail how and when 
parties may obtain discovery);139 to participate in rule 16 pretrial conferences 
through counsel;140 or to take an active role at trial in selecting and arguing 
to a jury, questioning witnesses, making objections, and generally exercising 
the participatory rights of full-fledged parties.141 The class action is designed 
to avoid multiplicitous activity including the filing of repetitious papers and 
motions.142

stating the applicable time limits. Cranston v. Freeman, 290 F. Supp. 785, 81 1-12 (N D.N.Y. 1968), rev’d 
on other grounds sub nom. Cranston v. Hardin, 428 F.2d 822 (2d Cir. 1970), cert, denied, 401 U.S. 949 
(1971).

138 See Fed. R. Civ. P. 12(c) (all parties have reasonable opportunity to present material pertinent to 
rule 56 motion); cf. Farber v. Riker-Maxson Corp., 442 F.2d 457, 458-59 (2d Cir. 1971) (per curiam) 
(upholding order denying nonlead counsel’s motion for summary judgment in shareholder derivative suit 
and prohibiting such counsel from taking further action in violation of order appointing lead counsel). See 
generally 3B Moore’s Federal Practice *1 23.71 (2d ed. 1980) (discussing options available to court in 
event of several attorneys and absent plaintiffs' intervention).

139. See Newberg, supra note 133, at 581 (except upon good cause shown, class should have one overall 
opportunity for discovery as if single plaintiff); Class Actions, supra note 80, at 1439 & n.239 (possibility of 
abuse of class discovery because absentees may be subjected to discovery without seeking it; absentees not 
ordinarily expected to make discovery).

When absent class members object to a proposed settlement they are more likely to be permitted to take 
discovery . Objectors, however, have no absolute right to discovery. In its discretion the court may limit 
discovery to what it believes will assist it in evaluating the fairness and adequacy of the settlement. Courts 
sometimes are willing to grant objectors’ motions for discovery, particularly when reasonable bases for the 
discovery requests have been shown, and the number or interest of the objectors is substantial. See 3 
Newberg on Class Actions § 5660d (1977) (objectors have no absolute right of discovery; depends on 
their number and interests); cf. In re General Motors Corp. Engine Interchange Litigation, 594 F.2d 1106. 
1123-33 (7th Cir. 1979) (trial court abused discretion by failing carefully to examine conduct of settlement 
negotiations and by preventing plaintiff-objectors from showing through discovery that negotiations had 
prejudiced best interests of class).

140 See Newberg, supra note 133, at 588 (court should restrict role of counsel for individual class 
members or for intervenors in pretrial conferences; those who enter appearance should not be permitted to 
disrupt proceedings or gain special rights not available to members who do not appear).

141 Cf. id. at 577, 582-83, 588 (class must act through lead counsel to avoid duplication of effort and 
contradictory positions).

142. American Pipe & Constr. Co. v. Utah, 414 U.S. 538, 550-51 (1973) (dictum); see 42 Fordham L. 
Rev. 791, 792 (1974) (class actions designed to ensure economies of time, effort, and expense).

143. See 2 Newberg on Class Actions § 2720 (1977) (ability of class representatives and counsel to 
communicate restricted once litigation commences); Class Actions, supra note 80, at 1597-98 & n.81 
(current practice to restrict communications between attorney and class he represents). The Manual for 
Complex Litigation recommends forbidding the named parties and their counsel from communicating, 
directly or indirectly, orally or in writing, with class members without the court’s consent to the proposed 
communication. The only express exceptions are for; (I) communications between the attorney and his 

Many courts have imposed strict limitations upon communication between 
class representatives, including their counsel, and absent class members; such 
limits generally apply from the time litigation on behalf of a class com
mences.143 By local court rules and case-by-case orders issued in accordance 
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with the recommendations of the Manual for Complex Litigation,'44 courts 
have restricted such communications as a prophylactic measure against client 
solicitation, champerty, solicitation of funds and fees, misrepresentations, and 
other feared abuses.144 145 Unless these restrictions are modified by court order, 
they can, among their other faults,146 substantially impair the ability of class 

clients or prospective clients upon contact initiated by them for consultation or in regard to proposed 
employment of the attorney and (2) communications in the regular course of business or in the 
performance of the duties of a public office or agency, as long as they do not have the effect of soliciting 
representation by counsel or misrepresenting the status, purpose, or effect of the action and orders therein 
The Manual also provides that if a party or counsel asserts a constitutional right to communicate with a 
member of the class without prior restraint and does so communicate, the attorney must file with the court 
a written copy or summary of the communication. Draft Manual, supra note 136, pt. I, § 1.41, at 71

144. See Manual for Complex Litigation, pt. II, § 1.41 (1977) (parties and counsel to class actions 
forbidden from communicating with class members not formal parties to action without consent of court) 
[hereinafter Manual]; Draft Manual, supra note 136, pt. I, § 1.41, at 70-72 (same); Class Actions, supra 
note 80, at 1597-98 & n.81 (Manual for Complex Litigation encourages practice of restricting communica
tion between class and attorney; “gag orders” may be inconsistent with rule 23). Several courts have 
entered orders pursuant to the recommendations of the Manual. See, e.g., Byrnes v. IDS Realty Trust, 70 
F.RD 608, 615 (D. Minn. 1976) (court order restricting communication between absent class members 
and both class attorneys and opposing attorneys); Brown v. Gillette Co., 21 Fed. R. Serv. 2d 372, 373-74 
(D. Mass. 1975) (same); Sayre v. Abraham Lincoln Fed. Savings & Loan Ass’n, 65 F.RD. 379, 382 (E D 
Pa. 1974) (same).

At least eleven federal district courts have adopted a rule forbidding or limiting communications 
between class members and class attorneys: S.D. Fla. R. 19B; ND Ga. R. 221.2 & 221.3; N.D. III. 
(Civ.) R. 22 (vacated Dec. 2, 1980); E.D La. R. 2.12(e) (upheld in Waldo v. Lakeshore Estates, Inc . 433 
F. Supp. 782 (E.D. La. 1977), appeal dismissed mem., 579 F.2d 642 (Sth Cir. 1978)); Md. R. 20: M.D.N.C. 
R. 17(b)(6); S.D. Ohio R. 3.9.4; W.D. Pa. R. 34 (invalidated as applied to pre-certification communica
tions in Rogers v. United States Steel Corp., 508 F.2d 152 (3d Cir.), cert, denied, 423 U.S. 832 (1975)); 
N D. Tex. (unpublished); S.D. Tex. R. 6; W.D. Wash. (Civ.) R 23(g). Class Actions, supra note 80, at 
1597 n.81.

145. See Draft Manual, supra, note 136, pt. I. § 1.41, at 67-70 (discussing potential abuse by 
solicitation and misrepresentation by counsel).

146. The restrictions recommended by the Manual for Complex Litigation have drawn much criticism, 
some of which is cited in the new Tentative Draft. See Draft Manual, supra note 136, pt. I, § 1.41 nn.33, 
33a, 33b, 33c. Commentators have argued that the restrictions are overbroad and vague and may be an 
unconstitutional prior restraint violative of the first amendment. See Class Actions, supra note 80, at 1600- 
01 (prohibiting communications overbroad, dysfunctional, and possibly unconstitutional under first 
amendment); 88 Harv. L. Rev. 191 1, 1921-23 (1975) (“gag" rules unreasonable obstacles to class action 
device and may be unconstitutional). Increasingly, the courts also have questioned the constitutionality of 
these restrictions. See Rodgers v. United States Steel Corp., 508 F.2d 152, 162-64 (3d Cir.) (judicial interest 
in administering justice authorizes no blanket exception to first amendment), cert, denied. 423 U.S. 832 
(1975). One court of appeals held the restrictions to be an unconstitutional prior restraint on speech. See 
Bernard v. Gulf Oil Co., 619 F.2d 459, 467 (5th Cir. 1980) (en banc) (plenary prohibition of 
communication in racial discrimination action unconstitutional prior restraint), aff d, 49 U.S.L.W. 4604 
(U.S. June 1, 1981). A lower court has rejected constitutional challenges to the kind of restrictions that the 
Manual recommends. See Waldo v. Lakeshore Estates, Inc., 433 F. Supp. 782, 791-94 (E.D. La. 1977) (rule 
identical to Manual's suggested local rule held not unconstitutionally overbroad or vague), appeal 
dismissed mem., 519 F.2d 642 (5th Cir. 1978).

In addition, courts and commentators have criticized the restrictions as unduly interfering with wholly 
legitimate communications such as reporting on the status of the litigation, explaining court rulings or 
notices, consulting about litigation strategy, reporting settlement negotiations and offers, and seeking 
information for case preparation and responding to inquiries. See Bernard v. Gulf Oil Co., 619 F.2d 459, 
477 (5th Cir. 1980) (en banc) (holding unconstitutional as prior restraint a district court order restricting 
communication by parties and counsel to actual and potential class members), affd, 49 U.S.L.W. 4604 
(U.S. June 1, 1981); Belcher v. Bassett Furniture Indus., Inc., 22 Fed. R. Serv. 2d 1171, 1171-72 (W.D. Va. 
1976) (blanket prohibition on communication denied; communications permitted for purpose of develop-
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members to influence the positions taken by class counsel both on issues 
related to certification and on issues arising in the litigation on the merits.147 
The Manual's restrictions may preclude even indirect influence on the 
conduct of the plaintiffs’ case by absent class members who are already 
precluded from participating directly.

ing case and establishing discrimination claim), rev'd on other grounds, 588 F.2d 904 (4th Cir. 1978); 2 
Newberg on Class Actions §§ 2730a, 2730b (1977) (discussing legitimate reasons for communication 
by class representatives and counsel).

147 The Manual appears to recognize this, as evidenced by its statement that “[t]he recommended 
preventive order is not intended to be either a permanent or an absolute prohibition of contact with actual 
or potential class members.” Draft Manual, supra note 143, pt. I, § 1.41, at 72.

148. Id.
149. Id.
150. Id. at 71 & nn.33f, 33g.
151. 49 U.S.L.W 4604 (U.S. June 1, 1981).
152 Id. at 4608 (quoting Coles v Marsh, 56OF.2d 186, 189 (3d Cir.), cert, denied, 434 U.S. 985 (1977)).
153. Id.
154. Id.
155 See id. (“we do not decide what standards are mandated by the First Amendment in this kind of 

case").
156. Id.

Even under the recommendations of the Manual, however, the absent class 
member is not utterly lacking in rights to exert influence on the handling of 
the case. Class members have limited rights to communicate with the class 
representative and class counsel. For example, the Manual indicates that the 
preventive orders it recommends are not meant to thwart the ethically proper 
handling of a case, and that courts should "freely permit proposed communi
cations which will not constitute abuse of the class action.”148 The Manual 
regards as proper those communications needed to develop facts relevant to 
class action issues and to the merits, and purports to except from prohibited 
communications those that are constitutionally protected. It recommends 
that "promptly after the entry of the recommended order, the court should, 
upon request, schedule a hearing at which time application for relaxation of 
the order and proposed communications with class members may be pre
sented to the court.”149 The Manual contemplates that courts will approve 
some communications in advance and that, generally, it should suffice that 
constitutionally protected communications be reported to the court after they 
have occurred.150

Courts have begun to move away from the restrictive approach of the 
Manual, and have recognized the legitimacy of communications with absent 
class members. In the recent case of Gulf Oil Co. v. Bernard,'5' the Supreme 
Court ruled that any district court order limiting communications between 
parties and potential class members must be based upon “a specific record 
showing by the moving party of the particular abuses by which it is 
threatened.”152 Moreover, the trial court is required to make “specific 
findings that reflect a weighing of the need for a limitation and the potential 
interference with the rights of the parties.”153 The Court noted that the mere 
possibility of abuses does not justify routine adoption of restrictive orders.154 
The Court did not decide the constitutional issue,155 holding only that a 
district court had abused its discretion by adopting the order suggested in the 
Manual without weighing any of the particular circumstances of the case 
before it.156
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Prior to the Gulf Oil decision, other courts had questioned the validity of 
limiting communications to potential class members. In the first court of 
appeals decision to rule on the constitutionality of orders modeled after the 
Manual's suggestion, the United States Court of Appeals for the Fifth Circuit 
held one such order to be an unconstitutional prior restraint of speech.157 
Moreover, the Fifth Circuit regarded the order as vague and overbroad.158 
The court expressly refused to allow an exception to the constitutional 
principles limiting prior restraints in the general context of the administration 
of justice or in the particular context of rule 23, despite the supposed potential 
for abuses in class actions.159 Another court of appeals also rejected the 
recommendations of the Manual and held the district courts to be without 
power to restrict communications with the class except where a specific 
record of abuses had been made.160 Moreover, some district courts have 
chosen to enter far narrower prohibitions than the Manual recommends.161 
Other decisions have given protection to communications in which absent 
class members were furnished information relevant to their decisions concern
ing acceptance of a back pay tender,162 and were consulted about litigation 
strategy.163 Lowering these barriers to communication is important insofar as 
it permits class members, representatives, and attorneys to communicate 
relatively freely, and affords class members an opportunity to influence the 
handling of their case.164

157. Bernard v. Gulf Oil Co., 619 F.2d 459, 467 (5th Cir. 1980) (en banc), affd, 49 U.S.L.W. 4604 (U.S. 
June 1, 1981).

158. Id. at 477 n.33.
159. Id. at 474-76.
160. See Coles v. Marsh, 560 F.2d 186, 189 (3d Cir.) (district court order based upon recommendations 

of Manual vacated; power to restrict communications may not be exercised without specific showing of 
particular abuses; relief should be consistent with rule 23 policies and narrowest possible to protect parties), 
cert, denied, 434 U.S. 985 (1977).

161. See Belcher v. Bassett Furniture Indus., Inc., 22 Fed. R. Serv. 2d 1171, 1171-72 (W.D Va. 1976) 
(blanket prohibition on communication denied; communications permitted for purpose of developing case 
and establishing discrimination claim), rev'd on other grounds, 588 F.2d 904 (4th Cir 1978).

162. See Rodgers v. United States Steel Corp., 536 F.2d 1001, 1006-08 (3d Cir 1976) (protective order 
prohibiting class counsel from disseminating information on how to calculate back pay vacated because no 
waiver of first amendment rights for information obtained independent of court process).

163. See In re International House of Pancakes Franchise Litigation, [1972] Trade Cases U 73,797, at 
91,372 (W.D. Mo. 1972) (defendant enjoined from terminating franchises for purpose of deterring class 
members from participating in class action), affd, 487 F.2d 303 (8th Cir. 1973).

164 Cf. Eisen v. Carlisle & Jacquelin, 417 U.S. 156, 176(1974) (each identifiable class member must be 
notified of right to remain in class and participate in management of action).

165. Fed. R. Civ. P. 23(c)(2)(C).
Rule 23 does not grant this express right of appearance to members of (b)(1) and (b)(2) classes, 

apparently on the theory that the greater shared interests between the representatives and absent members 
of (b)(1) and (b)(2) classes will provide sufficient protection for the absent members of those classes. 
Section (d)(2) effectively gives the courts power to invite class members in (b)(1) and (b)(2) actions to 
appear and participate to the extent deemed appropriate by the court. It provides in pertinent part: "[T]he 
court may make appropriate orders ... (2) requiring, for the protection of the members of the class or 

A second aspect of absent class members’ right to influence the proceedings 
derives from rule 23(c)(2)(C), which provides each absent member of a class 
certified under (b)(3) the right to enter an appearance through counsel and 
requires notice of that right to be given to class members in the initial notice 
of the class action.165 The amount of influence to be gained through entering 
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such an appearance, however, is dependent upon what accompanying rights 
of participation the court permits.

Inasmuch as rule 23(b)(3) class members will be bound by the resulting 
judgment, their right to enter an appearance is one mechanism for assuring 
that they will be accorded due process of law.166 This right enables class 
members to avoid relying entirely on the representative party167 if they are 
dissatisfied with the adequacy of the representation.168 By allowing absentees 
to enter an appearance, the rule allocates to class members some contol over 
the proceedings. The Advisory Committee’s Note indicates that the right to 
appear through counsel was intended to enable class members to maintain 
some control over the litigation.169

otherw ise for the fair conduct of the action, that notice be given ... to some or all of the members ... of the 
opportunity to intervene and present claims or defenses, or otherwise to come into the action." Fed. R 
Civ. P. 23(d)(2).

166. See C. Wright & A. Miller, supra note 22, § 1787, at 161 (appearance provision gives absentees 
ability to protect rights).

167. Kaplan, supra note 101, at 392.
168. See Brennan v. Midwestern United Life Ins. Co., 259 F. Supp. 673, 683 (N.D Ind. 1966) (class 

members dissatisfied with representation may appear through counsel), off d. 417 F.2d 147 (7th Cir. 1969), 
cert, denied. 397 U.S. 989 (1970).

169 The Advisory Committee’s Note explains that ”[e]ven when a class action is maintained under 
subdivision (b)(3), this individual interest [in pursuing one’s own litigation] is respected. A member who 
does not request exclusion may, if he wishes, enter an appearance in the action through his counsel." 
Advisory Committee's Notes, supra note 6, at 105. By “pursuing their own litigation," the draftsmen 
referred to the class members' interest in “controlling their own litigations and carrying them on as they see 
fit." one of the factors to be considered by the court in certifying a class under rule 23(b)(3). Id. at 104.

170. See Fed. R Civ. P. 23(d) (court may impose conditions to prevent repetition and provide for fair 
conduct of action).

171. Kaplan, supra note 101, at 392 n.137.
172 Id. Rule 24 governs intervention, and sets the criteria by which courts determine whether a 

petitioner may intervene either by right or in the court’s discretion. Intervention of right requires an 
interest that otherwise will be impaired or impeded. Fed. R. Civ. P. 24(a). Permissive intervention requires 
a question of law or fact in common with the main action. Fed. R. Civ. P. 24(b).

173. Kaplan, supra note 101, at 392 n.137.
174. Cohn, The New Federal Rules of Civil Procedure, 54 Geo. L.J. 1204, 1223-24 (1966). But see Milne 

v. Berman, 384 F. Supp. 206, 213 (S.D.N.Y. 1974) (class members' motion to intervene denied given their 

Although the right of absentees to enter appearances has potentially 
significant effects on the management of plaintiffs’ case, neither the rule nor 
the Advisory Committee’s Note elaborates upon the specific rights and 
obligations of class members who elect to do so. Perhaps the draftsmen 
believed that the broad discretionary power under rule 23(d) enables a court 
to control the “appearing” class member.170 Commentators interpret the 
appearance provision in different ways. Judge Kaplan explains the right to 
enter an appearance merely “as entitling counsel to receive the papers in the 
action to enable him to follow the case with a view to deciding, e.g., whether 
he should move to intervene.”171 In his view, the appearance is not tanta
mount to intervention and therefore does not circumvent rule 24.172 Recog
nizing the rule’s ambiguity, however, Judge Kaplan recommends that the 
(c)(2) notice of a right to appear should specify the extent to which appearing 
members may participate.173 Professor Cohn, on the other hand, argues that 
the (b)(3) class member has a right to become a party for all purposes without 
having to meet the requirements for intervention under rule 24.174 Recent 
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commentators and courts favor Judge Kaplan’s approach.175 Nevertheless, 
because of the court’s wide discretionary powers to limit the participation of 
both appearing and intervening members176 the difference between the two 
views has little practical effect.177 The appearing class member has not been a 
frequent or aggressive participant in class actions,178 and thus courts have not 
yet delineated the precise scope of appearing members’ participation rights.

ability to appear under rule 23(c)(2)(C)), rev'd on other grounds, 424 U.S. 577 (1976); Note, The Litigant 
and the Absentee in Federal Multiparty Practice, 116 U. Pa. L. Rev. 531, 533 (1968) (acknowledging that 
23(c)(2)(C) confers right to become party, but recommending that requirement of showing reasons for 
intervention under rule 24 should apply to 23(c)(2)(C)).

175. See Ramsey v. Arata, 406 F. Supp. 435, 442 (N.D. Tex. 1975) (Kaplan approach favored); 7A C. 
Wright & A. Miller, supra note 22, § 1787, at 161 (Kaplan approach more sound because stricter 
standard of intervention prevents action from becoming unwieldy).

176 Rule 23(d) provides in part:

Orders in Conduct of Actions. In the conduct of actions to which this rule applies, the court 
may make appropriate orders: (1) determining the course of proceedings or prescribing 
measures to prevent undue repetition or complication in the presentation of evidence or 
argument; ... (3) imposing conditions on the representative parties or on intervenors; ... (5) 
dealing with similar procedural matters.

Fed. R Civ. P. 23(d).
177. See Kaplan, supra note 101, at 392 n.137 (court’s discretion under 23(d) to limit or expand 

participation by appearance or intervention effectively eliminates distinction); Class Actions, supra note 80, 
at 1341 n.63 (same). See also 3B Moore’s Federal Practice fl 23.9O[2], at 23-542, 23-543 (2d ed. 1980) 
(same); 7A C. Wright & A. Miller, supra note 22, § 1799, at 255-57 (same).

178. See 2 Newberg on Class Actions § 2475 (1977) (absent class members have not tended to 
make appearances under rule 23(c)(2)(C)).

179. Rule 24 provides that a petitioner may intervene “of right” if he meets three requirements: he 
claims an interest in the subject of the action, he is so situated that disposition of the case may impair his 
ability to protect that interest, and he is inadequately represented by the existing parties. Fed. R Civ. P 
24(a)(2). An absent class member satisfies the first two requirements. Class Actions, supra note 80, at 1484 
n.163. The absentee also may satisfy the third requirement. Although certification of the class under rule 
23 depends on the adequacy of the representation, the court may still conclude under rule 24 that the 
absentee’s interest is not adequately represented for purposes of intervention. See Advisory Committee’s 
Notes, supra note 6, at 110-11 (class member may intervene upon establishing with sufficient probability 
that “representative" does not adequately represent him). Nonetheless, in practice, even if the requisite 
showing for intervention is made, the court has discretion to limit and condition intervention by absent 
class members. Class Actions, supra, at 1484 & n.163. Despite persuasive arguments for revising rule 24 so 
that all interventions are permissive, Professor Shapiro does not recommend this change when the 
applicant for intervention is a class member in a pending class action. Shapiro, Some Thoughts on 
Intervention Before Courts, Agencies, and Arbitrators, 81 Harv. L. Rev. 721, 758 (1968). Such a person 
should be able to intervene if representation of his interest is shown to be inadequate, regardless of other 
factors. Id.

Even if a court grants an absentee’s motion to intervene, the court is empowered under rule 23(d) to 
impose conditions and otherwise limit the participation of intervenors. Fed. R. Civ. P 23(d); see Shapiro, 
supra, at 752-56 (limitations on intervenors’ participation appropriate when necessary to maintain control 
over proceeding and to protect interests of other parties).

180. See Fed. R. Civ. P. 23(d)(2) (court may order notice to class members of any step in action, of 
proposed judgment, of opportunity to criticize adequacy of representation, or of opportunity to enter 
action).

181. See Harriss v. Pan Am. World Airways, Inc., 74 F.R.D. 24, 51-52 (N D. Cal. 1977) (responses 

The rules provide other ways in which an absentee can expand his role in 
the litigation. An absent class member can move to intervene under rule 24.179 
In addition, the court may increase the absentee’s role by means of notifica
tion orders.180 In particular, courts have used such orders to invite absentees’ 
objections to the adequacy of representation.181 Furthermore, all members of 
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the class have the right to notice of a proposed dismissal or compromise of the 
class action under rule 23(e)182 and, by implication, the right to object 
thereto.183 Finally, absentees can police the representation they receive by 
seeking a declaration that they are not bound by the judgment if the 
proceedings did not comport with due process requirements.184

from notice to potential class members in sex discrimination suit would disclose whether plaintiff fairly and 
adequately could protect interests of absent members and therefore represent class); Gates v. Dalton, 67 
F R D 621. 633 (E.D.N.Y. 1975) (notice in labor union suit provided class members with opportunity to 
signify whether representation fair and adequate, and resolve whether record plaintiffs' interests conflicted 
with those of class).

182. Rule 23(e) provides: "Dismissal or Compromise. A class action shall not be dismissed or 
compromised without the approval of the court, and notice of the proposed dismissal or compromise shall 
be given to all members of the class in such manner as the court directs” Fed. R. Civ. P. 23(e).

183. See. e.g.. In re General Motors Corp. Engine Interchange Litigation, 594 F.2d 1106, 1116 (7th 
Cir.) (subclass members notified of and provided opportunity to object to proposed settlement), cert, 
denied. 444 U.S. 870 (1979); Cotton v. Hinton, 559 F.2d 1326, 1331 (5th Cir. 1977) (class members who 
object to proposed settlement should be given opportunity to develop record of contentions before court); 
Greenfield v. Villager Indus., Inc., 483 F.2d 824, 832-33 (3d Cir. 1973) (same). See generally 3B Moore’s 
Federal Practice r 23.80(3], 23.80(4] (2d ed, 1980) (court properly may consider objections of class 
members in decision to approve settlement); 2 Newberg on Class Actions § 2800 (1977) (class 
members may appear with counsel or file response with court to give views on settlement); 3 Newberg on 
Class Actions §§ 5660a, 5660b (1977) (right to notice of settlement affords members ability to object to 
fairness and adequacy of settlement); see also note 139 supra (right of absent class members who object to 
proposed settlement to take discovery with respect thereto).

184. Hansberry v. Lee, 311 U.S. 32, 40-41 (1940). Lack of due process may result from inadequate 
representation by named plaintiffs. See Gonzales v. Cassidy, 474 F.2d 67, 75 (5th Cir 1973) (named 
representative's failure to appeal prospective judgment on behalf of class rendered representation 
inadequate; class not bound) Alternatively, inadequate notice can constitute denial of due process. See 
McCubbrey v. Boise Cascade Home & Land Corp., 71 F.R.D. 62, 67-68 (N D Cal. 1976) (class plaintiffs 
who had commenced individual suits against defendants prior to receipt of notice of class action 
inadequately notified as to consequences of proposed class settlements for individual suits; not bound by 
class adjudication).

185 See Advisory Committee’s Notes, supra note 6, at 104 (amounts at stake for individuals usually 
small).

186. 2 Newberg on Class Actions § 2475v (1977); Pomerantz & Haudek, Class Actions, 2 Rev. 
Sec. Reg. 937, 940 (1969).

187. See Kalven & Rosenfield, The Contemporary Function of the Class Suit, 8 U. Chi L. Rev. 684-86, 
691 (1941) (rule 23 enables those with small claims to share expenses and prosecute claim vigorously); 
Kaplan, supra note 101, at 397-98 (class members not required to affirmatively request inclusion in class 
because those with small claims will not do so). See also 7 C. Wright & A. Miller, supra note 22, § 1754, 
at 543 (rule 23 objective to establish procedure for those not in economic position to sue).

Despite the various theoretical opportunities for participation and influ
ence available to absent members of a plaintiff class, class members have little 
incentive to avail themselves of these rights185 and as a result rarely 
participate voluntarily or exercise any control over the handling of plaintiffs’ 
case.186 Because rule 23 exists in part to furnish an effective procedure for 
those so lacking in means or whose claims are so small that they are unlikely 
to try to vindicate their rights,187 significant involvement by means of 
appearance or intervention is improbable. Rights such as that to be heard 
when a settlement is proposed and to complain of inadequate representation 
either directly or through a collateral attack upon the judgment, while 
important, are not avenues for meaningful, continuing control over the 
litigation. Under these circumstances, absentees’ rights to control or even to 
participate in the litigation are far more theoretical than real. Even in theory, 
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absentees’ ability to control the litigation differs significantly from the control 
that a traditional party plaintiff enjoys.

Thus, absent members of a plaintiff class generally exercise little, if any, 
control over the litigation and therefore lack the second core party character
istic most pertinent to rule 13’s reprisal policy. Consequently, most class 
members are not opposing parties under rule 13’s reprisal policy. Those few 
absent plaintiff class members who voluntarily assume some control over the 
litigation, however, may take on the attributes of an opposing party under an 
interpretation of the rule 13 reprisal policy that looks beyond who initiated 
the class action.188 Wholly inactive class members, whether within or beyond 
the court’s territorial jurisdiction, are not rule 13 opposing parties under 
either conception of the reprisal policy.

188 For reprisal by counterclaim to be effective, class members must be bound by the judgment on the 
defendant's counterclaims. Therefore, it is consistent with rule 13’s reprisal policy to allow counterclaims 
against only those absent class members over whom the court can and does validly assert personal 
jurisdiction. The same voluntary participation that can fairly be regarded as manifesting consent to the 
jurisdiction of the court and Io venue may also constitute an assumption of control that entitles the 
defendant to a reprisal by counterclaim.

189. See 3 Moore’s Federai Practice (] 13.12[1] (2d ed. 1980) (rule intended to prevent multiplicity 
of actions); 6 C. Wright & A. Miller, supra note 22, § 1403, at 13 (rule intended to prevent circuity of 
action, enables litigants to avoid costs of multiple litigation); id. § 1409, at 37 (same); id. § 1420, at 112 
(same); cf. Chayes, The Role of the Judge in Public Law Litigation, 89 Harv. L. Rev. 1281, 1290 & n.43 
(1976) (rules 13, 14, 15, 20 and 24 should facilitate consideration of all claims arising from single 
occurrence).

190. See, e.g., Perry v. Beneficial Fin. Co., 81 F.R.D, 490, 493 (W.D N.Y 1979) (federal statutory 
claim and state contract counterclaim raised different issues of fact and law); Fetta v. Sears, Roebuck & 
Co., 77 F.R.D. 411,414 (D R.1. 1977) (same); Parr v. Thorp Credit, Inc., 73 F R D. 127, 129 (S D. Iowa 
1977) (same); Herrmann v. Atlantic Richfield Co., 72 F.R.D. 182, 185 (W.D. Pa. 1976) (same).

3. Economies

The final major policy underlying rule 13 is the conservation of judicial 
resources and the resources of the parties.189 The core party characteristics to 
which this policy primarily relates are those of control over the proceedings 
and being bound by the judgment.

Economies to the Defendant. A prohibition of counterclaims against
absent members of a plaintiff class would deprive defendants of the ability to 
have their claims against class members settled in a single action with the 
plaintiffs’ complaint. Defendants would be forced to bring separate actions 
against individual class members in geographically scattered courts. This 
could impose a severe burden upon defendants if they had to establish the 
same legal positions and factual matters in many separate suits. Thus, 
allowing counterclaims may result in economies in some circumstances.

These economies, however, may be insignificant for three reasons. First, 
defendants in class actions often assert permissive counterclaims not sharing 
common questions with the main action.190 The less the legal and factual 
overlap between the counterclaims and the class claims, the less will be lost in 
economies to the defendant if separate actions must be brought. Second, 
allowing counterclaims against inactive class members would involve par
ticipation by numerous attorneys who are unfamiliar with the main action. 
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causing confusion and duplicative proceedings. Furthermore, any counter
claim judgment rendered against an absent plaintiff who is beyond the 
jurisdiction of the court is subject to collateral attack on due process grounds, 
negating any conservation of defendant’s resources. Thus, the economies to 
the defendant from the assertion of counterclaims may be illusory.

Economies to the Absentee. Traditional plaintiffs and representatives of
a plaintiff class are active parties—they communicate with their attorneys, 
respond to depositions and interrogatories, and testify at trial. Because absent 
class members do not participate in these activities, defense of a counterclaim 
would be no more efficient than the absentee’s defending against the same 
claim in an independent action. Indeed, the class action forum may be far 
from both the absentee’s home and the locus of the transaction in question. If 
the absentee must defend a counterclaim in this forum, the costs and other 
burdens imposed upon him may exceed those that would be incurred were the 
claim brought independently in a court of proper venue. Yet, if the 
counterclaim is allowed, the absentee must either defend against it or opt out 
of the class.

The (b)(3) class member’s ability to opt out of the plaintiff class191 enables 
him not only to avoid being bound by the judgment in the main action, but 
also to avoid being sued on a counterclaim.192 Many class members who are 
cognizant of a counterclaim against them—or even of the possibility or threat 
of one—will choose to opt out.193 Thus, a primary consequence of permitting 
counterclaims will be a reduction in the size of the plaintiff class. Every 
countersued class member who leaves the litigation eliminates potential 
savings to the defendant that adjudication of the counterclaim as such would 
have produced.

191 See Fed. R. Civ. P 23(c)(2)(C) ((b)(3) class member may request exclusion). Members of plaintiff 
classes certified under rule 23(b)(1) or (b)(2) have no such right.

192. Although the right is analogous to the right to voluntary dismissal in a nonclass action suit. Fed. 
R. Cis . P 41(a), it is in fact a broader right because a plaintiff who drops his claim in a nonclass suit may 
find that the counterclaim will be litigated nonetheless. See Wong v. Bacon, 445 F. Supp. 1177, 1184 (N D. 
Cal. 1977) (compulsory counterclaim with independent jurisdictional basis can be litigated notwithstand
ing voluntary dismissal of plaintiffs complaint). It is unclear, however, whether upon voluntary dismissal 
of the suit by plaintiff the defendant can continue to litigate a counterclaim lacking an independent 
jurisdictional basis. Compare Kirby v. American Soda Fountain Co., 194 U.S. 141, 145 (1904) (defendant's 
counterclaim failing to satisfy jurisdictional amount may be maintained after plaintiff requested dismissal 
of complaint) with United Mine Workers v. Gibbs, 383 U.S. 715, 726-27 (1966) (dictum) (if federal claims 
dismissed before trial, pendent state claims lacking jurisdictional basis should be dismissed as well). See 
generally 6 C. Wright & A Miller, supra note 22, § 1414, at 79-80 (interpreting Gibbs possibly to 
indicate that when courts’jurisdiction over original suit based on federal question, ancillary counterclaim 
should be dismissed once original claim dismissed).

Moreover, although a plaintiff ordinarily has the right to dismiss the action without prejudice at any 
time before the defendant serves his answer, Fed. R. Civ. P. 41(a), there are limited circumstances when 
the court might deny plaintiff this opportunity. See D.C. Electronics, Inc. v. Nortram Corp.. 511 F.2d 294, 
297-98 (6th Cir. 1975) (dictum) (when full merits of case brought out at pretrial hearing, court may prevent 
plaintiffs voluntary dismissal prior to defendant’s service of answer). In contrast, courts have not so 
restricted the absentee’s right to terminate his connection to the class action.

Thus, the opt-out provision grants absentees greater flexibility than traditional plaintiffs have. This 
ability to avoid the counterclaim probably reflects a recognition that the absentee did not commence and 
does not acquiesce in the litigation and, therefore, is not an appropriate target for reprisal.

193. See Alpert v. U.S. Indus., Inc., 59 F.R.D. 491, 499 (C D Cal. 1973) (action generating 
counterclaims that force significant portion of class to opt out inappropriate for class certification); 
Cotchett v. Avis Rent A Car Sys., Inc. 56 F.R.D. 549, 553 (S.D.N.Y. 1972) (same).
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Economies to the Court. Similarly, economies to the court are nullified
if the countersued class members exercise their right to opt out. Even 
assuming, however, that no class members would opt out, it is not clear that 
significant judicial economies would result from allowing counterclaims 
against absent class members.194

194 Most of the following discussion is equally applicable to counterclaims brought against absent 
members of (b)( 1) or (b)(2) plaintiff classes who are sued individually or as a defendant class certified under 
rule 23(b)(1) or (b)(2) and who therefore cannot opt out.

195. See Fed. R. Civ. P. 13(b) (permissive counterclaim does not arise out of transaction or occurrence 
that is subject matter of opposing party’s claim).

196 As an alternative to counterclaims, if the claims include common questions of law or fact, the 
defendant may promote economy by joining the class members against whom he has claims and suing them 
together in one independent action. See Fed. R. Civ. P. 20 (allowing joinder of parties for claims arising 
out of same transaction).

Overlap among the proposed counterclaims provides no justification in terms of economy for allowing 
them to be asserted in the main action. Only overlap between the counterclaims and the main class claims 
would justify assertion on grounds of economy; that overlap does not exist as to counterclaims that are 
merely permissive under rule 13(b).

197 Cf. Turoff v. Union Oil Co., 61 F.R D. 51, 58-59 (N D. Ohio 1973) (adjudication of compulsory 
counterclaims unlikely to have been brought in absence of class action would create burden on court); 
Cotchett v. Avis Rent A Car Sys., Inc., 56 F.R.D. 549, 552 (S.D.N.Y. 1972) (administrative difficulties 
created by compulsory counterclaims is factor weighing against class certification).

198. 6 C. Wright & A. Miller, supra note 22, § 1420, at 115; see Rosemont Enterprise, Inc. v 
Random House, Inc., 261 F. Supp. 691,696-98 (S.D.N.Y. 1966) (additional issues interposed by permissive 
counterclaim would further complicate already complex litigation; counterclaim dismissed without 
prejudice); Kaye v. Pantone, Inc., 395 A.2d 369, 372, 375 (Del. Ch. 1978) (permissive counterclaim against 
plaintiff shareholder who sought stock appraisal after merger would complicate valuation issue and deter 
similar actions; counterclaim dismissed without prejudice).

199. See notes 209, 214 & 216 infra (major purposes of rule 23 include avoiding multiple joinder, 
providing redress for small claimants, and deterring wrongful conduct).

200. Fed. R. Cl v. P. 13(a). Even if a counterclaim arises out of the transaction or occurrence that is the 
subject matter of the opposing party's claim, there are several circumstances under which it is not 
compulsory. The claim is not compulsory if it requires for its adjudication the presence of third parties over 
whom the court cannot acquire jurisdiction, if at the time lhe action was commenced the claim was the 
subject of another pending action, or if the court does not otherwise acquire personal jurisdiction over the 
defendant and he is not stating any counterclaims. Id.

If the defendant’s counterclaims are permissive, they will not have arisen 
out of the transaction that is the subject matter of the class claim.195 Little 
saving of time and effort will accrue to the court system through the litigation 
of such counterclaims as part of the class action proceeding.196 Indeed, the 
added complications of having counterclaims joined with a class action may 
increase the time and effort that the main action will require.197 Courts have 
discretion to refuse to entertain counterclaims that will unduly complicate the 
litigation.198 Permissive counterclaims asserted against absent members of the 
plaintiff class often should be dismissed under this doctrine and for reasons of 
inconsistency with the rule 23 policies discussed below.199

Even a compulsory counterclaim does not necessarily further the objective 
of judicial economy in the class action setting. A counterclaim is compulsory 
under rule 13 if it arises out of the transaction or occurrence that is the subject 
matter of the main claim.200 A claim may properly be regarded as compulsory 
in the absence of a substantial identity in the evidence necessary to support or 
to refute the plaintiffs’ claim and the defendant’s counterclaim. The most 
common, and most liberal, test for determining whether a claim is compulso
ry under rule 13 is whether there exists a logical relationship between the 
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claim and the counterclaim.201 In a class action, so many proposed counter
claims may meet this broad test that the sheer volume of counterclaim 
litigation could render the class action unmanageable. This impediment to 
judicial economy has led some courts to deny class certification because of the 
multitude of compulsory counterclaims against class members.202 Other 
courts, placing more importance on the economies derived from the class 
action itself, have certified the class but dismissed the counterclaims as 
permissive despite some relationship to the main action.203

201 6 C. Wright & A. Miller, supra note 22, § 1410, at 48.
202 See. e.g., George v. Beneficial Fin. Co., 81 F.R.D. 4, 6 (N.D. Tex. 1977) (federal Truth-in- 

Lending-Act defendant’s state contract counterclaims against class members compulsory; class certifica
tion denied because inefficient to litigate counterclaims); Carter v. Public Fin. Co., 73 F.R.D. 488, 493 
(N D Ala. 1977) (same); Rollins v. Sears, Roebuck & Co., 71 F.R.D. 540, 542-43 (E D. La. 1976) (same).

203 See, e.g., Perry v. Beneficial Fin. Co., 81 F.R.D. 490, 492 (W.D.N.Y. 1979) (federal Truth-in- 
Lending-Act defendant’s state contract counterclaims against class members permissive and not within 
federal jurisdiction; class certification granted); Fetta v. Sears, Roebuck & Co., 77 F.R.D 411, 414 (DR.I. 
1977) (same); Parr v. Thorp Credit, Inc., 77 F.R.D. 127, 129 (S.D. Iowa 1977) (same).

204. National Super Spuds, Inc. v. New York Mercantile Exch., 75 F.R.D. 40 (S.D.N.Y. 1977); see 
notes 39-47 supra (discussing Super Spuds).

205. 75 F.R.D. at 43-44; cf. AAMCO Automatic Transmissions, Inc. v. Tayloe, 67 F.R.D. 440, 450 
(E.D Pa. 1975) (court may sever permissive counterclaims from class action under rule 42(b)).

206. See Rollins v. Sears, Roebuck & Co., 71 F.R.D. 540, 542 (E.D. La. 1976) (court excluded 36 
plaintiffs from potential class because of time required to adjudicate counterclaims against them).

207 One court has noted that only a few class actions for damages have actually gone through a trial on 
the merits to judgment. Van Gemert v. Boeing Co., 573 F.2d 733, 736 (2d Cir. 1978), vacated on other 
grounds on rehearing en banc, 590 F.2d 433 (2d Cir. 1978), affd, 444 U.S. 472 (1980).

The court in Super Spuds204 apparently chose a compromise approach. The 
court characterized the counterclaims as compulsory, but in the interest of 
preserving the class action, severed the counterclaims from the main claim.205 
An alternative, and in some respects less desirable, approach is for the court 
to exclude the counter-defendants from the plaintiff class.206 Such exclusion 
promotes judicial economy by preserving the class action, although it 
effectively may preclude relief for those parties excluded. Both of these 
methods of handling compulsory counterclaims may negate any saving of 
judicial resources because the severed claims share common questions with 
the main action, but nevertheless must be litigated separately.

Another practical factor undercutting the reality of judicial economies is 
that in those (b)(3) class actions that do go to trial,207 the first and only 
voluntary participation by absent class members often comes late in the 
proceedings when proofs of claim must be made. Insofar as voluntary 
participation is essential for the court to exercise personal jurisdiction over 
absent class members for purposes of counterclaims against them, the time 
during which judicial economies could have been reaped through simultane
ous trial of the class claim and the counterclaims will have passed before 
jurisdiction over the counter-defendants has been established.

Finally, counterclaims can serve as a litigation tactic to deter the institution 
of a class action. The likely effect of prohibiting these tactical counterclaims 
would be the ultimate judicial economy—the claims probably would never be 
litigated at all. If, on the other hand, the counterclaims are valid and worth 
pursuing, their preclusion from the class action would not prevent defendants 
from litigating them independently. Class members would then defend
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against the claims in a forum in which they would be subject to personal 
jurisdiction and in which venue would be proper.

C. THE THRESHOLD CONCLUSION

The foregoing analysis of rule 13 has identified the basic purposes and 
policies of rule 13: (1) to provide the defendant with the opportunity to have 
any and all of his complaints against the plaintiffs litigated in a unified action 
with their claims against him; (2) to furnish the defendant an opportunity to 
strike back, in kind, when sued; and (3) to conserve judicial resources and 
avoid the proliferation of lawsuits.

The article’s analysis of the extent to which absent class members share the 
core attributes of parties most relevant to the policies of rule 13 indicates that 
the allowance of counterclaims against all absent members of a (b)(3) plaintiff 
class exceeds the demands of these policies. At most, the class members who 
should be regarded as rule 13 opposing parties include those within the 
court’s jurisdiction who have been served with a summons and a pleading 
stating the counterclaim, those who have waived their objections to lack of 
personal jurisdiction by failing to register timely objections after service upon 
them, and those who have consented to the court’s assertion of jurisdiction 
over them by voluntarily participating in the class action. This conclusion is 
suggested by the first and third policies enumerated above, consolidation and 
economy, because it embraces all class members against whom a valid 
judgment could be entered on a counterclaim. Those beyond the court’s 
jurisdiction who neither file objections nor otherwise participate in the class 
action can be regarded as opposing parties, although they will be entitled to 
bring a collateral attack against any adverse judgments on the counterclaims.

A more limited group of class members to whom the status of rule 13 
opposing parties might apply would include only those who exercise some 
control in the class action or who individually seek benefits from it. This 
selection of absentees is suggested by the broader conception of the reprisal 
policy discussed above. Class members who remain entirely inactive through 
the class litigation and make no claim for damages would be immune from 
counterclaims under this policy, regardless of whether they are within or 
beyond the court’s territorial jurisdiction. Finally, under the narrow concep
tion of the reprisal policy as permitting a counterstrike against only those who 
have commenced an action against a defendant, no absent class members 
would be rule 13 opposing parties.

For reasons detailed above, the rule 13 policy of conserving judicial 
resources and avoiding the proliferation of lawsuits seldom will allow 
counterclaims against absent class members. When the counterclaims arise 
out of matters different from the complaint or are brought as a litigation 
tactic to reduce the plaintiff class, there is little potential for judicial economy. 
In other instances, the goal of economy can be frustrated by opt-outs, late 
participation that confers personal jurisdiction over absentees, and collateral 
attacks. Nonetheless, permitting counterclaims occasionally results in econo
mies both to the courts and the parties. The remaining question is to what 
extent rule 23 requires a modification of the obligations normally imposed 
upon opposing parties.
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111. Rule 23 Policies

Rule 23 directly governs class actions. Consequently, any conclusion on the 
question whether absent class members should be treated as full parties must 
depend, in part, upon a consideration of rule 23. The rule does not 
characterize class members as parties or nonparties.208 Courts must look, 
therefore, to the policies underlying rule 23 for guidance in evaluating 
whether absent class members should be subject to counterclaims.

One major purpose of rule 23 is to enable litigants to avoid multiple joinder 
in cases of multitudinous litigation, thereby promoting judicial efficiency in 
the resolution of disputes affecting numerous people.209 Subdivision (b)(3), in 
particular, provides an efficient procedure for the adjudication of claims 
asserted by a large number of persons and involving common issues.210 
Allowing counterclaims against absent (b)(3) class members conflicts with 
this policy, because it discourages participation in class action suits.211 Even 
the anticipation of responding to a discovery request may cause class 
members to exclude themselves from plaintiff classes.212 The far more 
burdensome prospect of having to finance and participate in the defense of a 
counterclaim, and the attendant risk of liability, would cause many proposed 
class members to opt out in order to avoid the counterclaim.213 For each

208 At least two courts have inferred from the text of rule 23 that absent class members are not parties. 
See Lamb v. United Security Life Co., 59 F.R.D. 44, 48-49 (S D. Iowa 1973) (by authorizing court to order 
notification of class members of option to appear as parties, rule 23(d)(2) suggests class members not 
parties: otherwise class actions would be converted into massive joinders, emasculating rule 23); 
Wainwright v. Kraftco Corp., 54 F.R.D. 532, 534 (N.D. Ga. 1972) (same). These arguments are 
inconclusive; other provisions of rule 23 appear to treat absent class members as parties. The right to 
appear through counsel. Fed R. Civ. P. 23(c)(2); mandatory inclusion or description of class members in 
the judgment. Fed. R. Civ. P. 23(c)(3); and mandatory notice before settlement, Fed. R Civ. P. 23(e), all 
may be construed as providing absent class members with the rights and obligations of full parties. 87 
Harv. L. Rev. 470, 473 (1973).

209 See United States Parole Comm'n v. Geraghty, 445 U.S. 388, 402-03 (1980) (convenience and 
economy among justifications for class action); American Pipe & Constr. Co. v. Utah, 414 U.S. 538, 553 
(1974) (efficiency and economy of litigation a principal purpose of class action); Advisory Committee's 
Notes, supra note 6, at 102-03 (economies of time, effort, and expense among purposes of class action); 3B 
Moore’s Federal Practice f 23.02[l] (2d ed. 1980) (elimination or reduction of multiplicity of suits 
one function of class action); 7 C. Wright & A. Miller, supra note 22, § 1751, at 503 (necessity of 
providing device to enable large groups conveniently to enforce rights in single proceeding among purposes 
of class action).

210 Advisory Committee’s Notes, supra note 6, at 102-03. Judge Kaplan, the reporter to the Advisory 
Committee on Civil Rules at the time of the amendment, stated that ”[t]he object [of rule 23(b)(3)] is to get 
at the cases where a class action promises important advantages of economy of effort and uniformity of 
result without undue dilution of procedural safeguards for members of the class or for the opposing party." 
Kaplan, supra note 101, at 390. Effectuation of the policy requires that absent members of rule 23 classes 
share the core characteristic of parties that they be bound by the judgment, if the proceedings satisfied due 
process.

211 It could be argued that allowing counterclaims against named representatives of a (b)(3) class is 
also at odds with this policy, in that it may deter the institution of some class actions. Other arguments, 
however, favor allowing counterclaims against the class representatives: class members are sufficiently 
numerous so that if a meritorious claim exists, some members—whether or not subject to counterclaims— 
will not be deterred from starting an action; and the class representatives are full parties and consequently 
the policies of rule 13 fully support allowing counterclaims against them. A thorough exploraton of this 
issue is beyond the scope of this article.

212 See Wainwright v Kraftco Corp., 54 F.R.D 532, 534 (N D. Ga. 1972) (absent class member 
withdrew from action because intimidated by defendant’s extensive interrogatories).

213 See 87 Harv. I. Rev. 470, 474 (1973) (absent members may exclude selves from class to avoid 
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person who does opt out, the class action will fail to provide a judicial 
resolution of his claim against the defendant. The class member intimidated 
by the possibility of counterclaims will be unlikely to initiate an independent 
lawsuit because of the same apprehension. Thus, the threat of counterclaims 
will defeat the stated policy of rule 23 to provide a forum for the redress of 
common injuries.

A second major policy underlying rule 23(b)(3) is to furnish an effective 
procedure for those persons so lacking in means or whose claims are so small 
that it is unrealistic to expect them to vindicate their rights in separate 
lawsuits.* 214 The United States Supreme Court has recognized the importance 
of this purpose:

burden of defending against counterclaims).
214. See Eisen v. Carlisle & Jacquelin, 417 U.S. 156, 186 n.8 (1974) (Douglas, J . dissenting in part) 

(class action one of few legal remedies available to small claimant); Rutherford v. United States, 429 F. 
Supp. 506, 508 (W.D. Okla. 1977) (basic objective of rule 23 to establish effective procedure for those 
whose economic position prevents them from vindicating rights in separate lawsuits); duPont Glore 
Forgan, Inc. v. American Tel. & Tel. Co., 69 F.R.D. 481,487-88 (S.D.N.Y. 1975) (essential purpose of rule 
23 to encourage suits to redress rights when claims otherwise too small to warrant individual litigation). 
See generally 7 C. Wright & A. Miller, supra note 22, § 1754, at 543-47 (explaining construction and 
applicability of rule).

215. Deposit Guar. Nat’l Bank v. Roper, 445 U.S. 326, 339 (1980).
216. See Moore, The Potential Function of the Modern Class Suit, 2 Class Action Rep. 47, 47 (1973) 

(overriding societal purpose of class actions to deter violations of rules governing conduct of corporations 
and others for benefit of public); Note, The Cost-Internalization Case for Class Actions. 21 Stan. L. Rev 
383, 415 (1969) (class actions serve to internalize costs of corporate wrongdoing); Note. Requests for 
Information in Class Actions, 83 Yale L.J. 602, 610 (1974) (class actions deter and deprive large concerns 
of unjust enrichment).

217. See Deposit Guar. Nat'l Bank v. Roper, 445 U.S. 326, 338 (1980) (noting increasing reliance on 
class actions by private attorneys general for vindication of legal rights); 3B Moore's Federal Practice 
U 23.02[ 1 ] (2d ed. 1980) (rule 23 allows class actions by private attorneys general to vindicate substantive 
policies).

The aggregation of individual claims in the context of a classwide 
suit is an evolutionary response to the existence of injuries un
remedied by the regulatory action of government. Where it is not 
economically feasible to obtain relief within the traditional frame
work of a multiplicity of small individual suits for damages, 
aggrieved persons may be without any effective redress unless they 
may employ the class-action device.215

Allowing counterclaims against absent class members contravenes this policy. 
When each member’s claim is small, the incentive to opt out of the plaintiff 
class will be especially great. The cost of presenting a defense to a counter
claim and the risk of being held liable will outweigh any possible gains that 
might inure to the absentee through membership in the class.

A third objective of rule 23(b)(3) is to deter wrongful conduct that causes 
minor injuries to a large number of persons; the rule enables injured persons 
to prevent the unjust enrichment of wrongdoers.216 Those who bring class 
actions can act as “private attorneys general” to enforce statutes by means of 
civil litigation.217 The deterrence policy, however, depends upon plaintiffs’ 
willingness to maintain their claims. If they opt out of the class because of 
threats of counterclaims, defendants will retain some benefit from their 
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wrongdoing. Thus, the allowance of counterclaims against class members 
would impair the deterrent effect of class actions.

Counterclaims against absent class plaintiffs are effective devices for 
reducing the size of the plaintiff class because they typically make the 
litigation uneconomical for proposed class members, causing them to opt 
out.218 The threat of counterclaims may cause a court to decline certification 
of the proposed class.219 Counterclaims against absent class members thus 
threaten the objectives of the class action procedure.

Moreover, permitting counterclaims to be asserted against those who 
ultimately file claims for recovery and who otherwise voluntarily participate 
in the action, although consistent with rule 13 and due process analysis, 
would devastate class actions. It would deter participation, thus detrimentally 
affecting the representation provided to the class and, by deterring class 
members from claiming a portion of any recovery, would make the class 
action useless to many.

For the foregoing reasons, allowing counterclaims against any absent 
members of a (b)(3) plaintiff class is fundamentally inconsistent with the basic 
policies underlying rule 23.220 Such claims can only frustrate the rule’s goal of 
promoting judicial efficiency and weaken the class action as a device to 
vindicate the rights of small claimants and to enforce substantive policies.221

218 See note 212 supra (for example of opt-out).
219. See note 17 supra (giving examples of failure to certify class because of counterclaims).
220 See 87 Harv L. Rev. 470, 474 (1973) (threat of counterclaims can undermine basic purposes of 

class action device). The allowance of counterclaims is equally inconsistent if they are asserted against 
members of the plaintiff class as a counter-defendant class.

221 Similarly, allowance of counterclaims against absent members of plaintiff classes certified under 
(T>X1) or (b)(2) is fundamentally inconsistent with the policies of rule 23. Members of (b)(1) and (b)(2) 
classes have no right to opt out. Consequently, the devastation of the class action likely to result in (b)(3) 
actions because of opt-outs cannot occur in (b)(1) and (b)(2) actions. Nonetheless, the allowance of 
counterclaims against absent members of plaintiff classes certified under (b)(1) or (b)(2) is fundamentally 
inconsistent with rule 23. The counterclaims could cause courts to deny certification or to exclude the 
countersued. The result would be adjudication of individual actions that might establish inconsistent 
standards for the opposing party or, as a practical matter, impair the ability of other potential class 
members to protect their interests. Advisory Committee’s Notes, supra note 6, at 100. The fragmentation 
sought to be avoided by the (b)(1) and (b)(2) class action thus would emerge. In addition, judicial 
economies and economies to the affected persons would be lost.

It is unclear to what extent counterclaims would have these feared effects: it is not a prerequisite to 
certification under (b)(1) or (b)(2) that the court find a class action to be superior to other available 
methods for the adjudication of the controversy. Moreover, rule 23 does not instruct courts to consider the 
difficulties likely to be encountered in the management of a (b)(1) or (b)(2) class action. A few cases suggest 
that the presence of counterclaims is properly a factor to be considered in determining whether to certify a 
class under (b)(1) or (b)(2). See Jones v. Goodyear Tire & Rubber Co., 73 F.R.D. 577, 580 (E.D. La. 1976) 
(acknowledging that if class certified under rule 23(b)(3), or even under (b)(2), court would be required to 
hear myriad counterclaims and that, alternatively, presence of multiple counterclaims might require 
abandonment of the class action); Malby v. General Elec. Credit Corp., 61 F.R.D. 59, 61 (N.D. Ohio 1973) 
(in suit with characteristics of both (b)(2) and (b)(3) class, presence of counterclaims alone not sufficient to 
preclude certification of class when injunctive relief required).

Allowing counterclaims could also deter plaintiffs from instituting (b)(1) and (b)(2) actions and increase 
the defendants’ leverage in settlement negotiations, thus frustrating the substantive policies that the 
plaintiffs seek to vindicate. In view of the importance of much (b)(1) and (b)(2) litigation, particularly civil 
rights and public law litigation, deterrence of (b)(1) and (b)(2) actions would be very costly to society.

If not completely precluded, counterclaims against absent members of plaintiff classes certified under 
(b)(1) or (b)(2) should, therefore, be subject to a procedure like that proposed in this article for (b)(3) 
actions. See text accompanying note 237 infra.
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At a minimum, substantial modifications should be made to the vulnerability 
that certain absent class members would otherwise have as opposing parties 
under rule 13.222

The modification of party obligations for absent class members so as to 
accommodate the policies of rule 23 is not without precedent: courts have 
accomplished an analogous result with respect to discovery compliance, when 
discovery demands normally imposed only on parties have been made of class 
members.22’ Repeatedly, class representatives and absentees have contended 
that absent plaintiffs are not parties within the meaning of the discovery 
rules,224 and some courts have agreed.225 Other courts have stopped short of 
this conclusion, but have required defendants to make a strong showing of 
necessity before subjecting an absent plaintiff to discovery.226 Occasionally, 
courts have authorized discovery without discussing whether absent plaintiffs 
were parties for purposes of the rule at issue.227 Most courts that have allowed 
discovery against absent plaintiffs have recognized the need to police it 
closely; they have limited the scope of discovery and sometimes have refused 
to enforce compliance by the ultimate sanction, the threat of dismissal.228

222. The palpable unfairness of treating as rule 13 opposing parties those absentees who receive only 
constructive notice by publication and who fail to opt out from ignorance or passivity reinforces the need to 
use rule 23 to limit absent class members’ vulnerability to counterclaims.

223. See Fed. R. Civ. P. 33, 34, 36 (interrogatories under rule 33, requests for production of documents 
and other items under rule 34, and requests for admission under rule 36 may be served only upon parties to 
litigation). Nonparties are not vulnerable to demands under those rules, although discovery by different 
means is available against them. See Fed. R. Civ. P. 30 (deposition upon oral examination); Fed. R. Civ 
P. 31 (depositions upon written questions).

224. See note 225 infra (cases in which absentees not considered parties).
225. See, e.g., Hawkins v. Holiday Inns, Inc., [1977-1] Trade Cases j] 61,310, at 71,028 (W.D. Tenn. 

1977) (absentees not parties within federal discovery rules); Wainwright v. Kraftco Corp., 54 F.R.D. 532, 
534 (N.D. Ga. 1972) (motion to dismiss absent plaintiffs for failure to answer interrogatories under rule 33 
denied; absentees not parties); Fischer v. Wolfinbarger, 55 F.R.D. 129, 132 (W.D Ky. 1971) (motion to 
order absent plaintiffs to answer interrogatories denied; absentees not parties). See also In re Arizona 
Bakery Prods. Litigation, [1975-2] Trade Cases f 60,556, at 67,443 (D. Ariz. 1975) (defendant’s request 
that class action notice include provision that class members might be subject to discovery denied); Bucalo 
v. General Leisure Prods. Corp., 54 F.R.D. 483, 485 (S.D.N.Y. 1971) (named plaintiff’s request to be 
replaced by new named plaintiff denied; change would prejudice defendants because plaintiff would no 
longer be subject to discovery rules applicable to parties).

226. See, e.g., Clark v. Universal Builders, Inc., 501 F.2d 324, 340-41 (7th Cir. 1973) (trial court’s 
dismissal of absent plaintiffs for failure to answer interrogatories reversed; party seeking discovery bears 
burden of showing necessity), cert, denied, 419 U.S. 1070 (1974); Brennan v. Midwestern United Life Ins. 
Co., 450 F.2d 999, 1006 (7th Cir. 1971) (discovery of absent plaintiffs appropriate only after trial court 
satisfied of its necessity), cert denied, 405 U.S. 921 (1972); Bisgeier v. Fotomat Corp., 62 F.R.D. 113, 119- 
21 (N.D. Ill. 1972) (defendant's request to serve interrogatories on entire plaintiff class denied for failure to 
meet necessity standard); Gardner v. Awards Marketing Corp., 55 F.R.D. 460, 462-66 (D. Utah 1972) 
(mem.) (same).

227. See, e.g., Bishop v. Jelleff Assocs., 398 F. Supp. 579, 586 (D.D.C. 1974) (dismissal of absent 
plaintiffs' claims for failure to answer interrogatories affirmed); Minnesota v. United States Steel Corp., 44 
F.R.D. 559, 582 (D. Minn. 1968) (defendants permitted to pose “transaction" interrogatories to all 
members of class); cf. Grogan v. American Brands, Inc., 70 F.R.D. 579, 584 (M.D.N.C. 1976) (mem. 
order) (defendant permitted to depose any class member).

228. See Bachman v. Collier, 23 Fed. R. Serv. 2d 1461, 1463 (D.D.C. 1977) (court must review 
proposed interrogatories; defendant must explain why "directly" related to issues in case) (emphasis in 
original); Robertson v. National Basketball Ass’n, 67 F.R.D. 691, 700 (S.D.N.Y. 1975) (discovery allowed 
only against sample of (b)(1) absentees). The United States Court of Appeals for the Seventh Circuit 
strengthened the limitations on discovery of absent class members in Clark v. Universal Builders, Inc., 501
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In the leading case adopting the necessity standard, Brennan v. Midwestern 
United Life Insurance Co.,* 229 the court approved discovery of absent plaintiffs 
only in limited circumstances. Under Brennan, the trial court must be 
satisfied that the requested information is actually needed in preparation for 
trial; that justice to all parties requires that the absentees furnish the 
information; that discovery is not being used as a stratagem to reduce the 
number of claimants; and that adequate notice is given so that absentees are 
fully informed of the discovery order and of the possible consequences of 
noncompliance.230

F 2d 324 (7th Cir. 1973), cert, denied. 419 U.S. 1070 (1974). It held that when a defendant seeks the oral 
deposition of an absent class member, he must show that the discovery is necessary to trial preparation and 
that he does not intend to take undue advantage of the class member. Id. at 341. The court explained that 
because

the passive litigants are required to appear for questioning and are subject to often stiff 
interrogation by opposing counsel with the concomitant need for counsel of their own .the 
burden confronting the party seeking deposition testimony should be more severe than that 
imposed on the party requesting permission to use interrogatories.

Id. The Seventh Circuit imposed this burden even though the oral deposition is a discovery device available 
against "any person.” Fed. R. Civ. P 30.

229 450 F 2d 999 (7th Cir. 1971).
230. Id. at 1005-06.
231 See notes 225-26 supra (cases discussing discoveryobligationsof absent class members). The cases 

have not focused on the policies of the discovery rules, but rather on the spirit of the rule governing class 
actions, rule 23. Thus courts have not found it necessary to distinguish between discovery methods 
available only against parties and those available against anyone. See note 223 supra (explaining two kinds 
of discovery methods).

232 See, e.g., Brennan v. Midwestern United Life Ins. Co., 450 F.2d 999, 1005-06 (7th Cir. 1971) 
(party seeking discovery must show no attempt to take undue advantage of absentee); Wainwright v. 
Kraftco Corp , 54 F.R.D. 532, 534 (N D. Ga. 1972) (dismissal of absent plaintiffs for failure to answer 
interrogatories would frustrate rule 23 policies); Fischer v. Wolfinbarger, 55 F.R.D. 129, 132-33 (W.D. Ky. 
1971) (requiring absent plaintiffs to respond to interrogatories would frustrate rule 23 policies). See also 
Note, Civil Procedure: Absentee Class Members Subjected to Discovery and Claims Dismissed for Failure to 
Respond, 1971 Duke L.J. 1007, 1014-15 (1971) (discussing danger that imposition of discovery on absent 
class members might undermine rule 23 policies); Note, Party Discovery Techniques: A Threat to 
Underlying Federal Policies, 68 Nw. U.L. Rev. 1063, 1092 (1974) (same); Note. Requests for Information 
in Class Actions, 83 Yale L.J. 602, 610 (1974) (same); 40 Fordham L. Rev. 969, 977 (1972) (same).

233 An additional manner in which courts have recognized that obligations of participation imposed 
upon absent members of the plaintiff class should be kept to a minimum is judicial use of absentees’ 
statements of intention to assert a claim. Initially, after rule 23 was amended in 1966, some courts 
appended claim forms to the mandatory (c)(2) class notice, and required class members to complete and 
submit them or be excluded from the class. See, e.g., Lamb v. United Sec. Life Co., 59 F.R.D. 25. 43 (S.D. 
Iowa 1972) (stating that absent class members who did not complete proof of claim forms would be 
dismissed): Philadelphia Elec. Co. v. Anaconda Am. Brass Co., 43 F.R.D 452, 459 (ED. Pa. 1968) (same);

All of the cases protecting absent class members from discovery, either 
absolutely or through required showings, do so on the basis of rule 23 
policies.231 These decisions reflect a deep concern that because obligatory 
participation through discovery might force class members to opt out, it is 
susceptible to abuse as a defense tactic to reduce the number of claimants, and 
thus imperils the usefulness of the class action device.232

The participation necessary to defend a counterclaim is both different in 
nature from and greater in degree than that involved in responding to 
discovery.233 The burden of responding to discovery, while in some circum
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stances necessary to enable the court to dispose of the primary claim before it 
in accordance with due process of law, has been imposed only minimally. It is 
all the more appropriate to reduce absentees’ vulnerability to counterclaims, 
which need not be adjudicated as part of the class action.

IV. Recommended Changes in the Law Regarding 
Counterclaims

A determination whether absent members of a plaintiff (b)(3) class should 
be vulnerable to counterclaims should begin with a balancing of the policies 
underlying rule 23 against those underlying rule 13. It is possible to conclude 
that the dangers to the class action device are sufficiently great, the policies of 
rule 23(b)(3) sufficiently important, and the costs of disallowing counter
claims against absent class members sufficiently small, that counterclaims 
ought to be precluded absolutely. For all of the reasons stated above, that is 
the author’s view. In addition, absolute preclusion would bring certainty to 
the law, a virtue lacking if the determination whether to allow such 
counterclaims is left to depend upon the circumstances of particular cases.

Absolute preclusion is already within the powers of the judiciary. Even 
courts that consider certain absent members of a plaintiff class to be opposing 
parties234 within the meaning of rule 13 can reject counterclaims against them 
under the general grant of discretion in rule 23(d).235 In order to eliminate any 
doubt, rules 13 or 23 could be revised to prohibit counterclaims against absent 
members of the plaintiff class. If these counterclaims are precluded, defend
ants will have no duty to raise them even if they otherwise would have been 
compulsory. Thus, a plea of res judicata to bar a subsequent action by 
defendants on those claims should not succeed.236

Harris v. Jones, 41 F RD 70, 74-75 (D. Utah 1966) (same). According to the Manual for Complex 
Litigation, however, requiring proof of a claim prior to adjudication or settlement under pain of exclusion 
or dismissal constitutes a clear abuse of the discretionary powers conferred by rule 23(d)(2), and is in 
violation of rule 23’s opt-out procedure. Draft Manual, supra note 136, pt. I, § 1.45, at 102; cf. Bauman 
v. United States Dist. Court, 557 F.2d 650, 658-59 (9th Cir. 1977) (use of notice to (b)(2) class members 
permitted to determine size of class, but court may not dismiss for failure to respond).

234. If a court held absent class members not to be rule 23 opposing parties, it would automatically 
preclude all counterclaims against them.

235. See Fed. R. Civ. P. 23(d) (court has wide discretion to enter orders to provide for fair and efficient 
conduct and to secure just, speedy and inexpensive determination of action). One of the “particularly 
useful” applications of rule 23(d) is to provide the court with means of protecting the interests of absent 
class members. Advisory Committee's Notes, supra note 6, at 106-07. This subdivision is sufficiently broad 
to authorize an order precluding or conditioning the allowance of counterclaims against absent plaintiff 
class members. See Fed R. Civ. P 23(d)(1) (orders determining course of proceedings or prescribing 
measures to prevent undue repetition or complication of evidence or argument); Fed. R Civ. P. 23(d)(5) 
(orders dealing with "similar procedural matters").

236. Restatement (Second) of Judgments § 56 I (Tent. Draft No. 1, 1973).

In unusual cases, counterclaims might be permissible either against absent 
plaintiff class members who consent or against others over whom the court 
validly can assert personal jurisdiction. The article, therefore, proposes a 
change in the law more specifically tailored to the exigencies of each situation 
than is an absolute preclusion of counterclaims. Such a qualified approach, 
however, will entail costs. Litigating the issue of whether the court should 
allow particular counterclaims will impose burdens on defendants seeking to 
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demonstrate that the counterclaims are permissible, on plaintiffs combatting 
that attempt, and on courts resolving the issue. In addition, the individual 
nature of each dispute creates a new device for accomplishing unnecessary 
delay.

The added costs to future class members and indirectly to society of 
allowing such counterclaims warrant at least the imposition of a very high 
burden of persuasion upon defendants under the discretionary powers of rule 
23(d). Under the proposed procedure, a defendant would have to seek leave to 
file particular counterclaims against named members of the proposed plaintiff 
class.237 To obtain leave under the proposed procedure the defendant would 
have to establish several facts. First, the defendant must show that the court 
has subject matter jurisdiction over the proposed counterclaims. This is 
already required. The court must determine either that there is an independ
ent jurisdictional basis to support the counterclaims, or that the counter
claims fall within the court’s ancillary jurisdiction. Because counterclaims 
tend to undercut the utility of the class action device, the court ought to 
construe the scope of compulsory counterclaims narrowly when they are 
asserted against absent plaintiff class members. This narrow construction 
would render some counterclaims permissive, eliminating those for which the 
defendant is unable to establish an independent basis of subject matter 
jurisdiction. Even if the defendant can establish independent jurisdiction, the 
court should refuse to entertain any permissive counterclaims that would 
unduly complicate the litigation.238

237 Defendant would also have to seek leave if countersuing members of the plaintiff class as a class of 
counter-defendants.

238 Some of the dangers that have evoked such exercises of discretion in other contexts—the delaying 
and disruptive effects upon proceedings whose purpose is to vindicate substantive policies and the "chilling 
effect" on participation in group litigation—apply with full force in the class action context.

Second, the defendant must demonstrate that specific and substantial 
judicial economies will result from allowing the proposed counterclaims. This 
showing should include a specification of a significant overlap in both the 
pertinent evidence and the issues of law between the class litigation and the 
proposed counterclaims. Because counterclaims may be compulsory even 
when substantial overlap is lacking and because a defendant need not always 
establish that his proposed counterclaim is compulsory to establish subject 
matter jurisdiction over it, the demonstration of economies is necessary so 
that the court can assess the value of permitting the counterclaims.

Next, a defendant must show substantial prospective economies to the 
defendant from adjudicating the proposed counterclaims with the class 
litigation, as well as substantial prejudice to defendants if not permitted to 
assert their claims as counterclaims. In addition, the court should require 
proof that the counterclaims are not asserted as a tactic to take undue 
advantage of absent class members, as a stratagem to reduce the number of 
claimants or to defeat certification, or for other purposes at odds with the 
policies of rule 23. This showing could be made, in part, by evidence of the 
defendant’s policies regarding litigation, and of the existence of actions 
initiated by the defendant against persons similarly situated with the proposed 
counter-defendants. A requirement of detailed and specific affidavits by high- 
ranking officials of the defendant to establish its proper purposes also could 
serve as a deterrent to the assertion of frivolous counterclaims.
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The defendant also must demonstrate that allowance of the counterclaims 
will not render the plaintiffs’ class action unmanageable or otherwise provide 
a ground not to certify the plaintiff class. In the alternative, the defendant 
could demonstrate that his need justifies this extreme loss. Similarly, he must 
show that the number of counter-defendants is not so great as to endanger the 
usefulness of the class action device by causing a large number of proposed 
class members to opt out or to be severed by the court. Finally, the defendant 
must demonstrate that allowing the counterclaims would not seriously 
threaten the vindication of substantive policies or the deterrence of wrongful 
conduct.

Plaintiffs should be permitted discovery of defendant’s contentions regard
ing the counterclaims and of the bases for those contentions. Moreover, 
plaintiffs should be afforded the opportunity to rebut defendant’s proof and 
argue against defendant’s motion. If defendant’s showing of economies, 
advantages to be gained, and prejudice to be avoided does not overwhelmingly 
outweigh the diseconomies, dangers, burdens, and disadvantages of allowing 
the counterclaims, defendant’s motion for leave to file should be denied.

The notice of class action required by rule 23(c)(2) should be given after the 
court’s ruling on a motion for leave to file counterclaims against absent class 
members so as to avoid any unnecessary mention of the possibility of 
counterclaims. Consequently, the ruling on defendant’s motion will have to be 
made promptly. Should the court grant defendant’s motion in whole or in 
part, notice that discusses the counterclaims should be sent only to absent 
members of the plaintiff class who are countersued in order to avoid 
confusing, misleading, or frightening other class members.

The content of the notice sent to countersued absentees should, of course, 
make clear the fact of the counterclaim and the subject matter of the suit. It 
should also make clear that counterclaims will be allowed to go to judgment 
only against those class members who remain in the class, are properly served 
with a summons and pleading stating the counterclaims, and who either are 
within the jurisdiction of the trial court, consent to the assertion of 
jurisdiction over them by voluntarily participating in the class action, or 
waive their objections by failing to raise them as and when required by rule 
12.239 Under the more restrictive view of which absentees are opposing 
parties, the notice should make clear that counterclaims will be allowed to go 
to judgment against only those class members who participate voluntarily, 
because only they will be proper targets of a reprisal in kind. The notice 
should explain the rights and obligations of the counter-defendants, including 
their right to opt out of the plaintiff class or the (b)(3) class of counter
defendants, if any; the consequences of alternative courses of action open to 
them; and all other information material to the decisions the counter
defendants will have to make in response to the notice.

239. See Fed. R. Civ. P. 12(h) (defense of lack of jurisdiction or improper venue waived if not asserted 
in answer or by timely motion).

Conclusion

This article is a response to the confused array of decisions on the issue of 
whether absent members of a rule 23(b)(3) plaintiff class should be treated as 
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"parties” for various purposes. It proposes a mode of analysis with which to 
answer that question when it arises in new contexts, and with which 
traditional answers can be evaluated. Specifically, the article recommends 
that courts should approach the question by taking a series of steps. First, 
courts should analyze the policies underlying the particular rule or judicial 
doctrine in question, and determine to which of the party core characteristics 
these policies most directly pertain. The core characteristics of a party 
plaintiff were shown to be that he is among the persons who have commenced 
the litigation, is directly interested in the subject matter in issue, and exercises 
control over the handling of plaintiffs case. Second, a court should consider 
to what extent an absent class plaintiff shares those particular core charac
teristics. It was shown that for purposes of establishing subject matter 
jurisdiction, personal jurisdiction, and venue, an absent plaintiff class member 
is treated as a non-party, not as one who commenced the litigation; that the 
absent class member is directly interested in the lawsuit and is bound by the 
judgment essentially as a full party would be; and that the absentee’s control 
over the presentation of plaintiffs’ case is minimal. If an absent class member 
shares the qualities of a party relevant to the purposes at hand and if the 
policies of the rule or judicial doctrine in controversy would be furthered by 
so doing, a court should consider the absentee to be a party for purposes of 
that rule or doctrine. If that threshold is passed, the court then should analyze 
the purposes of rule 23 to determine what adjustments should be made to the 
normal rights granted to or obligations imposed upon such a party.

The article has illustrated this methodology with an analysis of the 
particular issue whether and when absent class members of a plaintiff class 
certified under rule 23(b)(3) should be vulnerable to counterclaims asserted 
under rule 13. The counterclaim illustration emphasizes the significance of 
rule 23 to the ultimate resolution of these issues. Significant as rule 23 policies 
are, however, they must enter into the analysis only after an initial analysis of 
the rule or doctrine in question to focus the arena within which class action 
policies should operate. Here, for example, the analysis of rule 13 narrowed 
the universe of potential counter-defendants to those who properly could be 
bound by the judgment on the counterclaims or, even further, to the subgroup 
whose activities in the proceedings made them proper targets of a reprisal in 
kind. Taking the narrowest view of the reprisal policy, the rule 13 analysis 
excluded all absent plaintiff class members from the universe of opposing 
parties. The article has recommended that the law be changed either to 
preclude counterclaims against absent members of a plaintiff class, or to 
condition them on a showing of overwhelming need and value to the judicial 
system.

The counterclaim illustration used here suggests that the proposed analyti
cal method can assist courts to reach uniformly reasoned decisions, both 
correct in themselves and consistent with a coherent portrait of the absent 
class plaintiff. The analysis is complex, however, and its application is 
sometimes speculative: the purposes and policies of particular rules and 
doctrines, their relative weight, and their relationship to the core charac
teristics of parties are not always clear. These uncertainties could result in 
some inconsistency even among courts employing the same analytical meth
od. Nevertheless, only a clear understanding of why rules and doctrines apply 
to parties and of the basic nature of the class member will permit consistent 
and informed adjudication of the question whether absent class members 
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should be regarded as parties as the issue continues to arise in manifold 
contexts.





NOTES
The Definition of “Agency” Under the Freedom of 
Information Act As Applied to 
Federal Consultants and Grantees

The Freedom of Information Act (FOIA)1 embodies the congressional 
determination that voters must have access to information about their 
government’s actions.2 To satisfy the public’s need to know, the FOIA 
requires disclosure of all federal agency records unless they fall within one of 
nine exemptions.3 Although most litigation under the Act concerns the scope

5 U.S.C. § 552(b) (1976).

1. 5 U.S.C. § 552 (1976).
2. See S. Rep. No. 854, 93d Cong., 2d Sess. 2 (1974), reprinted in Subcomm, on Government 

Rights of the House Comm, on Government Operations & Subcomm, on Administrative 
Practice and Procedure of the Senate Comm, on the Judiciary, 94th Cong. 1st Sess., 
Freedom of Information Act and Amendments of 1974 Source Book: Legislative History, 
Texts and Other Documents 154 (Jt. Comm. Print 1975) (citizens' right to receive information basic 
to maintenance of popular form of government) [hereinafter 1975 Source Book]; S Rep. No. 813, 89th 
Cong., 1st Sess. 2- 3 (1965), reprinted in Subcomm, on Administrative Practice and Procedure of 
the Senate Comm, on the Judiciary, 93d Cong., 2d Sess., Freedom of Information Act 
Source Book: Legislative Materials, Cases, Articles 38 (Comm. Print 1974) (same) [hereinafter 
1974 Source Book]; Clark, Foreword to Att’y Gen., Mem. on the Public Information Section of 
the Administrative Procedure Act iii (1967) (same).

3 The exemptions to the FOIA pertain to matters that are:

(1) (A) specifically authorized under criteria established by an Executive order to be kept 
secret in the interest of national defense or foreign policy and (B) are in fact properly classified 
pursuant to such excutive order;

(2) related solely to the internal personnel rules and practices of an agency;
(3) specifically exempted from disclosure by statute (other than section 552b of this title), 

provided that such statute (A) requires that the matters be withheld from the public in such a 
manner as to leave no discretion on the issue, or (B) establishes particular criteria for 
withholding or refers to particular types of matters to be withheld;

(4) trade secrets and commercial or financial information obtained from a person 
privileged or confidential;

(5) inter-agency or intra-agency memorandums or letters which would not be available by 
law to a party other than an agency in litigation with the agency;

(6) personnel and medical files and similar files the disclosure of which would constitute a 
clearly unwarranted invasion of personal privacy;

(7) investigatory reports compiled for law enforcement purposes, but only to the extent 
that the production of such records would (A) interfere with enforcement proceedings, (B) 
deprive a person of a right to a fair trial or an impartial adjudication, (C) constitute an 
unwarranted invasion of personal privacy, (D) disclose the identity of a confidential source 
and, in the case of a record compiled by a criminal law enforcement authority in the course of 
a criminal investigation, or by an agency conducting a lawful national security intelligence 
investigation, confidential information furnished only by the confidential source, (E) disclose 
investigative techniques and procedures, or (F) endanger the life or physical safety of law 
enforcement personnel;

(8) contained in or related to examination, operating or condition reports prepared by, on 
behalf of, or for the use of an agency responsible for the regulation or supervision of financial 
institutions; or

(9) geological or geophysical information and data, including maps, concerning wells. 5

1223
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of these exemptions,4 the threshold question is whether the entity receiving a 
FOIA request is an “agency.” If the court decides that the entity is not an 
agency, the FOIA does not apply.5 Furthermore, the “agency” determination 
controls whether materials constitute “agency records” obtainable under the 
Act? Thus, judicial interpretation of the term agency directly affects the 
extent to which the public may gain access to governmental materials through 
a FOIA request.

In enacting the FOIA, Congress intended to allow the public to obtain and 
evaluate information from agencies that is relevant to the agencies’ adminis
trative decisions.7 Under the Act, the term agency includes independent 
regulatory agencies, executive or military departments, government corpora
tions, government-controlled corporations, and other establishments within 
the executive branch.8 This definition, part of the 1974 amendments to the 
statute, encompasses a broader range of organizations than the original 
version of the Act.9 The House report on the 1974 FOIA amendments states 
that when Congress amended and expanded the FOIA definition of agency, 
its intent was to reach entities that “performed governmental functions and 
controlled information of public interest.”10

4 A Department of Justice compilation of FOIA decisions shows that the majority of cases concern the 
scope of the exemptions. Office of Information Law and Policy, U.S. Dept, of Justice, Freedom 
of Information Case List 140-44 (1980 ed ).

5 Unlike a determination that one or more categories of exemptions apply to the requested material, a 
ruling that the recipient of a FOIA request is not an agency completely forecloses access to the requested 
records under the FOIA. A decision that requested material is exempted has no such finality. Because the 
exemptions permit but do not require nondisclosure, the agency may choose to disclose exempted records. 
S. Rep. No. 854, 93d Cong., 2d Sess. 6 (1974), reprinted in 1975 Source Book, supra note 2, at 158.

6 The Act itself includes no definition of "agency records.” In interpreting the term, the Supreme 
Court has looked for a sufficient nexus between an agency and the records sought. See Forsham v. Harris, 
445 U.S. 169, 182 (1980) (Congress contemplated that "agency" must first create or obtain record as 
prerequisite to its becoming “agency record"). See generally Note, The Definition of Agency Records Under 
the Freedom of Information Act, 31 Stan. L. Rev. 1093 (1979); Comment, Applying the Freedom of 
Information Act in the Area of Federal Grant Law: Exploring an Unknown Entity, 27 Clev. St. L. Rev 
294 (1978).

7 See S. Rep. No. 813, 89th Cong., 1st Sess. 3 (1965), reprinted in 1974 Source Book, supra note 2, at 
38 (policy of full disclosure necessary for popular government and especially crucial in view of vast 
bureaucracy not directly accountable to electorate). In Soucie v. David, 448 F.2d 1067 (DC. Cir. 1971), 
the court described the Act’s purposes in the following terms:

Congress passed the Freedom of Information Act in response to persistent problems of 
legislators and citizens, the problem of obtaining adequate information to evaluate federal 
programs and formulate wise policies. Congress recognized that the public cannot make 
intelligent decisions without such information, and that governmental institutions become 
unresponsive to public needs if knowledge of their activities is denied to the people and their 
representatives. The touchstone of any proceedings under the Act must be the clear legislative 
intent to assure public access to all governmental records whose disclosure would not 
significantly harm specific govermental interests.

Id. at 1080.
8. 5 U.S.C. § 552(e) (1976).
9 The original version of the FOIA did not include a definition of agency and relied upon the definition 

of agency contained in the Administrative Procedure Act (APA). 5 U.S.C. § 552 (1970). The term agency 
under the APA includes "each authority of the government of the United States, whether or not it is within 
or subject to review by another agency,” and specifically excludes Congress and the courts. Id. § 551(1) 
(1976).

10. H R Rep. No. 876, 93d Cong., 2d Sess. 8 (1974), reprinted in 1975 Source Book, supra note 2, at 
128.
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Although this definition of agency presents no difficulties with respect to 
recognized government agencies," its application becomes problematic when 
a FOIA request is directed to either a hybrid organization that bears only 
some characteristics of a federal agency or an entity that is not commonly 
perceived as an agency.11 12 In determining whether quasi-governmental or 
ostensibly private entities are agencies subject to the Act’s disclosure require
ments, courts have given little consideration to the function the entity 
performs. Instead, courts have focused on the degree of federal control over 
the entity or the structural similarity of the entity to a typical agency.13 This 
concentration on structure and control excludes from agency status private 
organizations such as consulting firms or research grantees that frequently 
perform the basic, statutorily mandated activities of federal agencies. Unless 
interpretations of the term agency are sufficiently flexible to encompass these 
organizations, the Act’s purpose, to permit public evaluation of administra
tive policies and regulations, will be frustrated.

11 See Att’y Gen.'s Mem. on the 1974 Amendments to the Freedom of Information Act 25-26, 
reprinted in 1975 Source Book, supra note 2, at 535-36 (issue of what constitutes agency rarely 
confronted when recognized governmental entities involved; issue usually arises in determining whether 
FOIA requirements must be fulfilled by greater or lesser organizational unit within particular governmen
tal entity).

12. See Niemeier v. Watergate Special Prosecution Force, 565 F.2d 967 (7th Cir. 1977) (Watergate 
Special Prosecution Force constitutes agency subject to FOIA); Rocap v. Indiek, 539 F.2d 174 (D C. Cir. 
1976) (Federal Home Loan Mortgage Corporation constitutes agency subject to FOIA); Irwin Memorial 
Blood Bank v. American Nat’l Red Cross, No. 78-624 (N.D. Cal. Jan. 23, 1979) (Red Cross not federal 
agency subject to FOIA), aff d, 640 F.2d 1051 (9th Cir. 1981); Aug v. National R.R. Passenger Corp., 425 
F. Supp. 946 (D.D.C. 1976) (Amtrak constitutes agency subject to FOIA); Independent Investor 
Protective League v. New York Stock Exch., 367 F. Supp. 1376 (S.D.N.Y. 1973) (New York Stock 
Exchange not federal agency subject to FOIA); In re Todd & Co., FOIA Release No. 41 (Jan. 20, 1976) 8 
SEC Docket 1085 (National Association of Securities Dealers not federal agency subject to FOIA).

13. See notes 59-125 infra and accompanying text (discussing "federal control" and "decisionmaking 
powers” tests for determining agency status).

This note argues that the considerations courts currently weigh to deter
mine agency status do not fully effectuate the Act’s disclosure policy and that 
an analysis of the functions an entity actually performs will better accomplish 
this end. The note first reviews the roles that private consultants and research 
grantees play in federal administrative activities and concludes that courts 
should construe the term agency broadly enough to include grantees and 
consultants that perform key agency functions. Second, the note explores the 
criteria courts now consider in determining whether an entity constitutes an 
agency and concludes that use of these criteria frustrates the Act’s purposes 
by excluding most outside consultants and grantees from the definition of 
agency. The note next reviews recent Supreme Court interpretations of the 
term agency records under the Act. The note argues that the property- 
oriented approach characteristic of these decisions compounds the effect of 
narrow interpretations of the term agency, further limiting the public’s access 
to governmental records generated by ostensibly private entities. The note 
suggests that unless Congress amends the Act to overrule current judicial 
interpretations of agency records, broad judicial interpretation of the term 
agency may be the only way the public can gain access to government records 
controlled by consultants and grantees. The note concludes that a functional 
test, which focuses on whether the entity performs part of the basic functions 
of an administrative agency, would best promote the Act’s purposes.
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I. The Role of Consultants and Grantees 
in Federal Agency Decisionmaking

Consulting firms and certain types of grantees14 often perform vital 
administrative agency functions. The participation of these entities in govern
mental activities benefits the government, for example, by providing special
ized expertise in technical matters or fresh insights on problems. Involvement 
in agency affairs by private entities, however, complicates the task of 
determining the point at which the government ends and the private sector 
begins, especially within the context of the FOIA.

14 As used in this note, the term “grantee” refers to recipients of federal grant assistance to promote 
research, particularly scientific research. For purposes of this note the term “grant" excludes federal 
subsidies, loans, loan guarantees or insurance, financial assistance to individuals, as well as federal block 
grants to state and local governments.

15. See notes 126-58 infra and accompanying text (discussing requirement that information be in 
physical possession of agency to constitute agency records).

16. See notes 59-125 infra and accompanying text (discussing current jurisprudence on agency status of 
consultants and grantees).

17. OMB Guidelines for the Use of Consulting Services, 45 Fed. Reg. 30,197, 30.198 (1980) (to be 
codified in 5 C.F.R. § 1310).

18. Id.
19. Id.
20. Id.
21. Id.

Consultants and grantees sometimes perform basic agency functions, yet 
retain custody of the underlying research data and simply provide the 
government with summary reports of their findings and conclusions. Thus, 
consultants and grantees may possess the very kind of information that 
Congress intended the FOIA to make available to the public. The public 
could obtain the data from the contracting or granting agency if agency staff 
had prepared them or if the consultant or grantee had transferred possession 
of them to the agency. When the data remains in the consultant’s or grantee’s 
control, however, they do not constitute agency records obtainable through a 
FOIA request from the contracting or granting agency.15

To date, courts have ruled that grantees and most consultants do not 
constitute agencies.16 Most decisions in this area, however, have analyzed the 
nature of consultants’ and grantees’ involvement in governmental affairs on 
the basis of the limited role that such entities should play, not on the often 
very different role that they actually play.

A. consultants

Under guidelines issued by the Office of Management and Budget (OMB), 
agencies may employ consultants through procurement contracts to perform 
strictly advisory services relating to agency management and administra
tion.17 The OMB guidelines, however, require that agencies employ consult
ants only on a short term basis to fill nonrecurring needs.18 Additionally, 
agencies may employ consultants only when a specific project demands 
expertise that an agency itself lacks,19 or when the agency needs an objective 
evaluation of a project.20 The OMB guidelines explicitly forbid the use of 
consultants in formulating basic agency policies.21 In actual practice, how
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ever, the role consultants play in agency functions differs significantly from 
the role contemplated by OMB.

Recent congressional investigations reveal substantial and frequently im
proper use of consultants.22 The Comptroller General of the United States 
estimates that expenditures on consulting services during fiscal year 1979 
totaled $2.3 billion,23 a figure that indicates use of consultants on a massive 
scale.24 More important than the number of consultants used, however, is the 
manner in which agencies utilize consultant services. A recent General 
Accounting Office (GAO) study25 disclosed that seven agencies relied on 
consultants, rather than regular personnel, to meet an average of more than 
forty percent of their congressionally mandated reporting requirements.26 
Three of the agencies—the Environmental Protection Agency (EPA), the 
Department of Housing and Urban Development (HUD), and the Depart
ment of Transportation (DOT)—used consultants more extensively than the 
other agencies.27 The report noted that the EPA, for example, allowed 
consultants to conduct the agency’s evaluation of public policy options 
concerning the agency’s waste reduction program.28 EPA officials admitted to

22. See generally Consultant Reform Act of 1980: Hearings on S. 2880 Before the Senate Comm, on 
Governmental Affairs, 96th Cong., 2d Sess. (1980); Federal Government’s Use of Consultant Services: 
Hearing Before the Subcomm, on Civil Services and General Services of the Senate Comm, on Governmental 
Affairs. 96th Cong., 1st Sess. 1-2(1979).

23. Consultant Reform Act of 1980: Hearings on S. 2880 Before the Senate Comm, on Governmental 
Affairs, 96th Cong., 2d Sess. 45 (1980) (statement of E. Staats, Comptroller General).

24. A witness before a 1979 Senate hearing estimated that the Department of Energy contracted or 
granted 90% of its $12 billion budget. Federal Government's Use of Consultant Services: Hearing Before the 
Subcomm, on Civil Services and General Services of the Senate Comm, on Governmental Affairs, 96th 
Cong., 1st Sess. 10 (1979) (statement of D. Guttman).

The Comptroller General has been unable to ascertain the precise number of consultants employed by 
the government, in part because of the varied terms used to describe consultants, including “systems 
analysts,” “policy planners,” “management consultants,” and “economists.” Id. For example, the 
Environmental Protection Agency (EPA) defines “consulting services” as services that provide only 
advice; this definition excludes consulting service contracts that result in deliverable products, such as 
reports. Comptroller General of the United States, Report to the Chairman, Subcommit
tee on Civil Service and General Services, Senate Committee on Governmental Affairs, 
Agencies Should Disclose Consultants’ Roles In Preparing Congressionally Mandated 
Reports 5 (August 19, 1980) [hereinafter GAO Report]. The EPA normally classifies contractual 
assistance arrangements as consulting services only when the agency uses appointed consultants or when 
contract services provide advice on internal management problems. Id. at 4 Nonetheless, the EPA 
frequently uses consultants for other purposes, but fails to classify them as consulting services. Id. at 4-5.

25. The seven agencies studied by the GAO were the EPA, the Department of Housing and Urban 
Development (HUD), the Federal Communications Commission (FCC), the Federal Trade Commission 
(FTC), the National Aeronautics and Space Administration (NASA), the Department of Transportation 
(DOT), and the Nuclear Regulatory Commission (NRC). GAO Report, supra note 24, at 1-2.

26. Id. at 2. The GAO study also noted that agencies often adopted consultants’ reports and released 
them in the agencies’ names without any indication that they were not the work of agency personnel. See 
id. at 8 (no disclosure or inadequate disclosure of consultants' roles in preparation of 26 out of 41 reports 
studied); Consultant Reform Act of 1980: Hearings on S. 2880 Before the Senate Comm, on Governmental 
Affairs, 96th Cong., 2d Sess. 40 (1980) (statement of E. Staats, Comptroller General) (reports issued by 
EPA, DOT, and HUD basically consultants’ work).

27. GAO Report, supra note 24, at 2. According to the GAO Report, during fiscal years 1977-79, 
these three agencies used consultants to perform the following percentages of their reporting requirements: 
EPA, 79%; HUD, 73%; and DOT, 59%. Id. at 3. The GAO review of congressionally mandated reporting 
requirements included those requirements prescribed by legislation or requested by congressional 
committees and subcommittees. Id. at 2.

28. Id. at 4.
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GAO investigators that the primary function of some regular employees was 
not the direct performance of agency business, but rather the monitoring of 
projects that outside consultants performed for the agency.29

In addition, both the Department of Energy (DOE) and the Occupational 
Safety and Health Administration (OSHA) have used consultants to formu
late basic agency policy. A recent GAO report noted that the DOE has 
entered into contracts that have allowed consultants to participate in 
evaluating a national system for electricity transmission and in identifying the 
DOE's responsibilities for dealing with energy emergencies.30 The energy 
emergency contract required the consultant to design an energy emergency 
planning process, to define a strategy for this process, and to assist in 
establishing a program for fuel distribution during energy shortages.31 
Consultants also played a significant role in developing the controversial 
OSHA iead standards by examining data on the feasibility of the standards 
and assisting in the development of their technology-forcing rationale.32 In 
addition, consultants summarized and evaluated the data for computer 
processing, and helped draft portions of the final standards and their 
preamble.33 Both DOE’s and OSHA’s practices suggest that consultants play 
a significant role in policy planning and may actually set agency policy in 
certain areas.

Congress currently is considering legislation34 to limit the manner in which 
agencies may use consultants,35 and to require public disclosure of both the

29. Id. at 8.
30. Comptroller General of the United States Report, The Department Of Energy’s 

Practices For Awarding and Administering Contracts Need To Be Improved 10-11 (Nov. 2, 
1979).

31. Id. at 11. The GAO report noted that the DOE frequently justified its use of consultants in these 
projects on the grounds that the agency lacked the requisite in-house expertise. Criticizing this explanation, 
the report stated that "(s]uch lack of in-house expertise would, however, in our view, limit the ability of 
DOE to consider energy policy, planning, or priority options other than that proposed by the contractor.” 
Id.

In addition, during the hearings on the Consultant Reform Act of 1980, S. 2880, 96th Cong., 2d Sess. 
(1980), Senator Pryor claimed that DOE uses consultants to prepare budgets, budget justifications, and 
congressional testimony for agency officials, and to draft legislation and regulations. Consultant Reform 
Act of 1980: Hearings on S. 2880 Before the Senate Comm, on Governmental Affairs, 96th Cong., 2d Sess. 
98-100 (1980). Consultants, in Senator Pryor’s opinion, set federal policies. Id. at 194.

32. United Steelworkers of America v. Marshall, No. 79-1048, slip op. at 36 (D.C. Cir. Aug. 15, 1980) 
(as amended Jan. 30, 1981). The term "technology forcing" refers to a strategy that OSHA has sometimes 
adopted in setting stringent industry standards unattainable under current technology. Typically, OSHA 
combines such standards with generous phase-in periods. The agency’s reasoning is that the affected 
industry will use the phase-in period to develop technologies that otherwise would be overlooked. See 
generally id. at 172-73 &n,135.

33. Id. at 36.
34. S. 719, 97th Cong., 1st Sess., 127 Cong. Rec. S2275 (daily ed. Mar. 17, 1981). The current bill, 

known as the Consultant Reform and Disclosure Act of 1981, is substantially similar to the Consultant 
Reform Act of 1980, which was introduced in the Senate and House late in the 96th Congress. S. 2880, 96th 
Cong., 2d Sess., 126 Cong. Rec. S8482 (daily ed. June 26, 1980); H R. 7674, 96th Cong., 2d Sess., 126 
Cong Rec. H5777 (daily ed. June 26, 1980). The earlier bills respectively were referred to the Senate 
Committee on Governmental Affairs and the House Committee on Government Operations, and 
subcommittee hearings on both bills took place in August 1980. Neither bill, however, was reported out of 
committee by the close of the 96th Congress.

35. The bill proposes to amend 5 U.S.C. § 3109 (1976) to clarify the authority for appointment and 
compensation of experts and consultants and to provide statutory guidelines concerning the award of 
contracts for the procurement of consulting services, management and professional services, and special 
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roles consultants play in agency activities* 36 and the potential conflicts of 
interest that might exist between consultants’ work for the government and 
their work for private clients.37 This proposed legislation reflects congression
al concern over federal agencies using consultants to perform basic agency 
functions.

studies and analyses. S. 719, 97th Cong., 1st Sess. § 101, 127 Cong. Rec. S2275 (daily ed. Mar. 17, 1981). 
The bill rests on the premise that policymaking and decisionmaking functions should be performed only by 
accountable federal officials. Id. § 3(1).

36. The Consultant Reform and Disclosure Act would require, inter alia, an agency to include in any 
reports issued under its name that were substantially prepared by consultants a statement describing the 
consultant’s role. Id. The proposed legislation also would require public disclosure of all agency contracts 
in excess of $10,000, as well as the identities of contractors hired. Id. § 202(a).

37. S. 2880, 96th Cong., 2d Sess. § 205, 126 Cong. Rec. S8485 (daily ed. June 26, 1980); H.R. 7674. 
96th Cong., 2d Sess. § 205 (1980). Testimony during Senate hearings disclosed that a number of 
consultants used extensively by DOE have close relations with the energy industry. Federal Government's 
Use of Consultant Services: Hearing Before the Subcomm, on Civil Service and General Services of the Senate 
Comm, on Governmental Affairs, 96th Cong., 1st Sess. 24-51 (1979) (statement of D. Guttman).

38. Mason, Current Trends in Grant Law: Fiscal Year 1976, 35 Fed. B.J 163, 166-67(1976).
39. See S. Rep. No. 499, 95th Cong., 2d Sess. 8 (1977), reprinted in [1978] U.S. Code Cong. & Ad 

News 11, 18 (grant agreement established to accomplish public purpose of support or stimulation); 
Mason, supra note 38, at 166-67 (grant is authorized award of assistance that meets statutorily recognized 
needs). The Federal Grant and Cooperative Agreement Act of 1977 (FGCAA) recognizes two types of 
grants: a “grant agreement” and a “cooperative agreement.” 41 U.S.C. §§ 504-505 (Supp. Ill 1979). The 
grant agreement, unlike the cooperative agreement, contemplates no substantial federal involvement with 
the grantee during performance of the granted project. Id.

40. See Mason, supra note 38, at 167 (without contemplating specific result, grant simply denotes 
general approval of grantee’s undertaking). For example, if a government agency like the Food and Drug 
Administration (FDA) required data on the safety of a particular product, such as artificial sweeteners, 
and the agency did not wish to perform the research itself, it would use a procurement contract to obtain 
the necessary services. On the other hand, if the the FDA lacked any specific regulatory objective, but 
generally approved of an independent safety study of artificial sweeteners because it was compatible with 
agency authorizations and priorities, the agency might award a grant to assist in the project. Id. at 166-67

B. GRANTEES

The federal government’s actual use of grant instruments also illustrates 
the disparity between theory and practice. In theory, the grant instrument 
differs in several important respects from the procurement contract that 
agencies use to employ consultants. The government uses procurement 
contracts to obtain particular goods or services.38 By contrast, agencies may 
award grants when a statute authorizes government assistance to support or 
stimulate independent activities that further a public purpose.39 The grant 
denotes a general interest in and support for the grantee’s undertaking, rather 
than a governmental need to acquire a specific end product.40 Thus, when a 
nonfederal entity has independently conceived a project and the government 
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wishes to provide financial assistance,41 government agencies award grants to 
allow the grantee to undertake his project autonomously.42

In practice, however, the line between procurement contracts and grants is 
blurred. Government procurement officials often employ grants in
terchangeably with procurement contracts, using grants when procurement 
contracts are the appropriate instruments.43 Moreover, procurement officials 
may award a grant rather than enter into a procurement contract for reasons 
unrelated to the nature of the underlying relationship or the purposes and 
planned use of the grant-supported project. For example, an agency might 
denominate an award instrument a grant rather than a procurement contract 
in order to avoid competitive bidding requirements that apply to procurement 
contracts.44 Thus, the term “grant” often is a misleading guide to the nature 
of the relationship between the government and a private entity.

41 In addition to financial assistance, grants may provide technical assistance, such as a loan of 
government personnel Id. at 186. This technical assistance often is a component of program grants to state 
or local governments to facilitate specific programs such as "Head Start.” Id.; see, e.g., Intergovernmental 
Personnel Act, 5 U.S.C. § 3371 (1976) (authorizes exchange of personnel for purposes of technical 
assistance); Public Health Service Act, 42 U.S.C. § 215 (1976) (authorizes public health service personnel 
assistance to state mental health authorities); Economic Opportunity Act of 1964, 42 U.S.C. § 2823 (1976) 
(authorizes technical assistance to communities). This note’s discussion of grants is not concerned with 
program grants or with block grants to governmental units. Block grants support a broader range of 
objectives than program grants and give the grantee considerable choice in selecting his particular goals. 
Wallick & Montalto, Symbiosis or Domination: Rights and Remedies Under Grant-Type Assistance 
Programs, 46 Geo. Wash. L Rev. 159, 164-65 (1978).

42. See Mason, supra note 38, at 167 (grant dominated by goal of autonomy of grantee). The grantee’s 
autonomy in carrying out his project is the element that traditionally has distinguished grants from 
procurement contracts. Id.; see Wallick & Montalto, supra note 41, at 176 (grantee autonomous from 
federal grantor). This theory of grantee autonomy persists despite the imposition of certain types of federal 
control over the grantee’s activities. For example, the government routinely requires grantee compliance 
with recordkeeping and auditing requirements to ensure that grant funds are properly spent. See Mason, 
supra note 38, at 180 (despite underlying principle of grantee autonomy, grantees required to keep books 
and submit to audits). In addition, the government may impose requirements designed to further high 
priority federal policies that are not directly related to a particular project. See Forsham v. Califano, 587 
F.2d 1 128, 1 138-39 (D C. Cir. 1978) (concept of grantee autonomy persists despite imposition of federal 
policy requirements peripheral to core of grantee’s work), aff d sub nom. Forsham v. Harris, 445 U.S. 169 
(1980). For instance, the government requires that grantees’ personnel practices comply with federal civil 
rights, equal opportunity, and wage and hour policies. See id. at 1138 (grantee remains autonomous despite 
imposition of requirements relevant to attainment of other government objectives); Mason, supra note 38, 
at 176-77 (grantees required to comply with civil rights and employment practice guidelines).

43. See S. Rep. No 449, 95th Cong., 1st Sess. 2 (1977) (lack of guidelines on grant and contract use led 
to abuse, confusion, and inconsistent practices), reprinted in [1978] U.S. Code Cong, s Ad. News 11, 11- 
12; id. at 10 (under FGCAA, contract, grant, or cooperative agreement will have more distinct meaning), 
reprinted in [1978] U.S. CODE Cong. & Ad. News at 19. See generally Newton, Contracting Under Federal 
Grants: The Need to Define the Federal Role, 9 Pub. Cont. L.J. 35 (1977).

44 See Mason, supra note 38, at 187-88 (officials wishing to avoid particular award instrument 
requirements, such as competitive bidding, peer review, termination rights, or timing of funding, use grants 
when contracts appropriate); id. at 188 (contracts awarded on basis of formalized competition because 
fairness and efficiency key; grants dispersed on more discretionary basis). See generally Newton, supra note 
43.

Knowing that grants actually differ little from procurement contracts, Congress has increasingly 
imposed burdensome reporting requirements on grantees. See id. at 36-39 (increased use of grants led to 
imposition of more federal control in name of accountability) For example, under a “cooperative 
agreement," a form of grant, the government may exercise substantial control throughout project 
performance. The Federal Grants and Cooperative Agreements Act directs an agency to use a cooperative
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The manner in which the government uses the information that grantees 
generate further indicates that the government is interested in the end product 
of a grantee’s undertaking. Each agency promulgates regulations that govern 
the award of agency grants.* 45 These regulations often establish substantial 
agency rights to research data generated in the course of a grant supported 
program. For example, EPA regulations entitle the agency to a royalty-free, 
nonexclusive license to publish, use, and disseminate grant data if the grantee 
copyrights a publication resulting from the grant.46 47 These provisions highlight 
an important aspect of grant programs: government agencies rely on, and 
reserve the right to use, information that grantees generate.

agreement whenever there is active or substantial agency involvement during the performance of the 
assisted activity. 41 U.S.C. § 505 (Supp. Ill 1979); S. Rep. No. 499, 95th Cong., 1st Sess. 9 (1977), 
reprinted in [1978] U.S. Code Cong. & Ad. News 11, 18. Although the Act does not define the term 
substantial involvement, the legislative history indicates that Congress intended the term to include 
situations requiring federal agency participation during performance. This government monitoring is 
desirable in order to permit direction and redirection of the work due to interrelationships among projects 
in areas such as applied research. S. Rep. No. 499, 95th Cong., 1st Sess. 9-10, reprinted in [1978] U.S. 
Code Cong. & Ad. News at 19. The granting agency monitors and guides the program and can 
participate in decisions relating to program development. See Newton, supra note 43, at 36-37 
(proliferation of federal grant programs requires increased government involvement during grant 
performance). Under a “cooperative agreement” the government may either have substantial involvement 
in project management or provide technical assistance. See 43 Fed. Reg. 36,863 (1978) (0MB guidelines 
providing examples of substantial involvement within meaning of FGCAA). The agency, for instance, 
might be empowered to call an immediate halt to funded activities if detailed performance specifications 
are not met, or to review and approve one stage of performance before the grantee may begin work on a 
subsequent stage. Id. The agency also might exercise control over the grantee’s personnel selections or the 
terms of proposed subgrants or subcontracts. Id. In essence, grants might be substantially identical to the 
procurement contracts by which the government employs consultants.

45. See NASA Grant Regulations, 14C.F.R.§§ 1260.100-.605 (1980) (establishes uniform policies and 
procedures relating to negotiation, award, and administration of research grants awarded by NASA); EPA 
Grant Regulations, 40 C.F.R. §§ 30.100-,1150 (1980) (establishes and codifies uniform policies and 
procedures for all EPA grants).

46. 40 C.F.R. § 30.530 & Appendix C (1980). Similarly, the National Science Foundation reserves the 
right to a nonexclusive license to make, use, and sell any invention resulting from grant-funded activities 
whenever the grantee does not elect to secure a patent. 45 C.F.R. § 650.10(c) (1980).

47. 445 U.S. 169 (1980).
48. The UGDP raw data consisted of patient charts and forms documenting observations of more than 

1,000 diabetic patients monitored from five to eight years. The data were comprised of approximately 55 
million documents. Forsham v. Califano, 587 F.2d 1 128, 1 131-32 (D C. Cir. 1978), aff d sub nom. Forsham 
v. Harris, 445 U.S. 169 (1980).

49. The National Institute of Arthritis, Metabolism and Digestive Diseases (N1AMDD), a part of NIH, 
which in turn is an organization within the Public Health Service of the former Department of HEW. 
administered the study at issue in Forhsam. Id. at 1131.

50. NIAMDD awarded grants to each of the 12 university medical centers, and awarded the thirteenth 
grant to the UGDP Coordinating Center at the University of Maryland. Id.

51. In 1970 the UGPD study indicated that the use of tolbutamide, an oral hypoglycemic drug. 

Forsham v. Harris,41 a recent Supreme Court decision, illustrates how the 
government relies upon and uses data that grantees generate. Forsham 
concerned the availability under the FOIA of raw research data generated by 
the University Group Diabetes Program (UGDP).48 The National Institutes 
of Health (NIH)49 funded the UGDP by awarding thirteen grants to 
researchers at twelve universities to study the effectiveness of diabetes 
treatment regimens.50 The UGDP study disclosed a correlation between 
significant adverse effects and several hypoglycemic drugs used in the 
treatment of diabetes.51 On the basis of the UGDP study, the Food and Drug 



1232 The Georgetown Law Journae [Vol. 69:1223

Administration (FDA) first issued a health alert advising physicians of the 
dangers posed by tolbutamide, one such hypoglycemic drug.52 Following the 
advisory health alert, the FDA proposed new labeling requirements for oral 
hypoglycemic drugs.53 Ultimately, the Department of Health, Education and 
Welfare (HEW) declared that phenformin, another hypoglycemic drug, was 
an imminent health hazard,54 and the FDA ordered the drug removed from 
the market.55 The FDA and HEW actions, and the reliability of the research 
data upon which these actions were based, became the center of a heated 
controversy within the medical profession.56

increased patients’ risks of death from cardiovascular disease. Forsham v. Harris, 445 U.S. at 172. The 
UGDP later expanded its findings to report a similar risk correlation with the use of phenformin 
hydrocholoride. another oral hypoglycemic drug. Id.

52. Forsham v. Califano, 587 F.2d 1 128, 1 132 (D C. Cir. 1978), aff d sub nom. Forsham v. Harris, 445 
U.S 169 (1980). In its October 1970 bulletin the FDA, a part of HEW, recommended use of tolbutamide 
only in cases of adult-onset, stable diabetes that neither diet nor insulin could control. Id.

53. Id. In 1972, while the FDA proposal was pending, NIAMDD contracted with the Biometric 
Society, a private organization of biostatisticians, for an evaluation of the quality of the UGDP study. Id. 
The terms of the contract gave the Biometric Society direct access to the UGDP raw data, Forsham v. 
Harris, 445 U.S. at 173, and thus did not require NIAMDD to seek access to or take possession of the data 
in order to furnish it to the Biometric Society. Id. The Supreme Court stressed this fact in its Forsham 
decision. See notes 128-137 infra and accompanying text (discussing significance of government's failure to 
take possession of UGDP data at any time). In 1974 the Biometric Society reported that the UGDP data 
indicated "mixed” but “moderately strong” evidence of the harmfulness of the drugs studied. 445 U.S. at 
173-74.

54. 587 F.2d at 1133.
55. 445 U.S. at 175.
56. For example, the plaintiff in Forsham, a national association of physicians involved in treating 

diabetics, criticized the UGDP study and sought access to the raw data to facilitate an independent review. 
Id. at 171; see 587 F.2d at 1144-45 (Bazelon, J., dissenting) (UGDP findings have had significant effect 
within medical profession: conferences convened, articles published, and scientific studies undertaken in 
hope of evaluating UGDP conclusions and validity of study); Bradley v. Weinberger, 483 F.2d 410, 410 
(1st Cir. 1973) (injunctive action brought by physicians and one diabetic patient to prevent enforcement of 
FDA directives concerning labeling of hypoglycemic drugs).

57. 445 U.S. at 186-87; accord, CIBA-GEIGY Corp. v. Mathews, 428 F. Supp. 523, 524, 532 (S.D.N.Y. 
1977) (plaintiff, manufacturer of phenformin, denied access to data under FOIA).

The Forsham case was an outgrowth of that controversy. In Forsham a 
national association of physicians involved in the treatment of diabetic 
patients unsuccessfully sought access under the FOIA to the UGDP data 
upon which agency actions were based.57 The FDA directives in Forsham 
were part of that agency’s statutorily mandated function and had substantial 
consequences for both diabetics and drug manufacturers interested in market
ing oral hypoglycemic drugs. In a very real sense, the UGDP data performed 
an essential role in the fulfillment of the FDA’s mission. Both the significance 
of this role and the FOIA policy favoring disclosure indicate that the Act 
should be construed broadly enough to allow the public access to the facts 
upon which the agency based its decision. Because Congress intended the 
FOIA to subject the workings of administrative agencies to public scrutiny, 
the courts should recognize that ostensibly “private” entities often function as 
surrogates for the agency that employs them. To the extent that outside 
organizations fulfill functions basic to federal administrative activities, the 
organizations should be subject to FOIA disclosure requirements.
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II. Limitations on Disclosure:
Judicial Interpretations of “Agency” and “Agency Records”

Current judicial interpretations of agency do not encompass private 
organizations because courts consider structural characteristics of entities to 
be determinative of agency status and do not examine whether the private 
entity performs basic agency functions. Courts focus on two structural 
characteristics when determining whether an entity is a federal agency subject 
to the FOIA: (1) the degree of federal control over the entity; and (2) the 
decisionmaking power of the entity as compared with the rulemaking and 
adjudicatory authority of federal agencies. These criteria generally exclude 
grant recipients and consulting firms, either because these entities are not 
subject to the requisite degree of federal control or because they merely 
exercise de facto rather than de jure decisionmaking authority.

In addition, recent court interpretations of the term agency records 
compound the restrictive effect that the control and decisionmaking tests 
have on the availability of consultant and grantee data under the FOIA. The 
Supreme Court has ruled that research records generated by nongovernmen
tal entities working for federal agencies are not agency records obtainable 
through a FOIA request unless the agency to which the request is directed has 
custody and control of the requested records.58 Thus, the control and 
decisionmaking authority tests under agency and the Supreme Court’s test for 
agency records foreclose public access to consultant and grantee records in 
most cases.

58. Forsham v. Harris, 445 U.S. 169, 171 (1980).
59. 539 F.2d 174 (D.C. Cir. 1976).
60. Under the FOIA the definition of agency includes “government-controlled corporations.” 5 U.S.C. 

§ 552(e) (1976).
61. 539 F.2d at 180-81.
62. Id. The court noted, however, that the mere presence of a federal charter is not determinative of 

agency status. Id. at 177; see Lombardo v. Handler, 397 F. Supp. 792, 802 (D DC 1975) (federal charter 
not dispositive, especially when it dates from era when Congress granted all District of Columbia charters), 
affd,54(> F.2d 1043 (D.C. Cir. 1976), cert, denied, 431 U.S. 932 (1977).

63. 539 F.2d at 180; cf. Irwin Memorial Blood Bank v. American Nat'l Red Cross, No. 78-624, slip op. 
at 1-2 (ND. Cal. Jan. 23. 1979) (presidential appointment of only eight out of 50 member Red Cross Board 
of Governors indicates lack of government control), aff d, 640 F.2d 1051 (9th Cir. 1981)

64. 12 U.S.C. §§ 1451-1459(1976).

A. FEDERAL CONTROL

In determining agency status under the FOIA, courts look to a number of 
considerations that may be subsumed under the general heading of “federal 
control.” One such consideration is the degree of government control over the 
organizational structure and operations of the entity in question. In Rocap v. 
Indiek,59 for example, a citizen successfully asserted that the Federal Home 
Loan Mortgage Corporation (FHLMC) is a “government-controlled corpora
tion”60 and thus a federal agency subject to the FOIA.61 The similarities 
between FHLMC’s structure and that of a federal agency strongly influenced 
the court’s decision. The United States Court of Appeals for the District of 
Columbia Circuit considered both FHLMC’s federal charter62 and its pre
sidentially appointed board63 64 as indicia of government control. The court also 
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noted that the FHLMC Act64 treats all FHLMC staff members as govern
ment employees for certain purposes.65 The court concluded that these indicia 
of control outweighed organizational aspects of FHLMC that indicated a lack 
of federal control.66 For example, the court did not consider FHLMC’s 
nongovernmental funding sources sufficient to overcome the evidence estab
lishing government control.67 Similarly, the Rocap court rejected contentions 
that an agency’s employees must be subject to Civil Service Commission 
jurisdiction before the FOIA agency definition will apply.68

65. 539 F.2d at 177 n.6, 180; see 12 U.S.C. § 1457(e) (1976) (FHLMC officers and employees deemed 
federal employees under 18 U.S.C. § 602 (1976) and held criminally liable for soliciting political 
contributions).

66 539 F.2d at 180-81.
67. Id. at 176. FHLMC received federal seed money, but initial capital, profits generated by operations, 

and borrowings in the capital market financed its operations. Id. The court rejected arguments that an 
entity must receive appropriated funds to constitute a government-controlled corporation. Id., see id. at 
179 (several entities recognized as agencies under FOIA do not receive appropriated funds); cf. Lombardo 
v. Handler, 397 F. Supp 792, 802 (1975) (although compensated by appropriated funds, National 
Academy of Sciences not publicly funded institution), affd, 546 F.2d 1043 (D.C. Cir. 1976), cert, denied, 
431 U.S. 932 (1977).

68. 539 F 2d at 179. The court noted that a number of entities recognized as federal agencies under the 
FOIA, such as Amtrak, the Tennessee Valley Authority, and Federal Reserve Board, are exempt from 
such jurisdiction. Id.: cf. Lombardo v Handler, 397 F. Supp. 792, 795 (D D C. 1975) (absence of Civil 
Service Commission control over National Academy of Sciences employees consideration in determining 
agency status of Academy), aff d, 546 F.2d 1043 (DC. Cir. 1976), cert, denied, 431 U.S. 932 (1977).

69. Id. at 177. In addition, the court deemed it significant that the FHLMC Act, 12 U.S.C. § 1457(e) 
(1976), refers to the organization as an “agency.” 539 F.2d at 177 n.6.

Another consideration in determining agency status is whether an entity has adopted a consistent 
position with respect to the FOIA's applicability to the entity. Compare Washington Research Project, Inc. 
v. Department of HEW, 504 F.2d 238, 247 (D C. Cir. 1974) (relevant that National Institute of Mental 
Health and HEW had maintained consistently that initial review groups not subject to FOIA), cert, denied, 
421 U.S. 936 (1975) with Soucie v. David, 448 F.2d 1067, 1075 & n.29 (D.C. Cir. 1971) (significant that 
Office of Science and Technology previously interpreted its organic statute as subjecting it to FOIA).

70. 539 F.2d at 177. The court noted that substantial federal control over day-to-day operations 
distinguished the FHLMC from federally insured savings and loan associations and national banks, which 
the court deemed to be outside the scope of the FOIA definition of agency. Id.

71. Id. at 180.
72. Id. at 181
73. 445 U.S. 169 (1980).

Rocap also illustrates a second consideration courts have weighed in 
determining whether an entity is federally controlled: the degree of govern
ment control over an entity’s routine operations. In Rocap, the court ruled 
that the federal government exercised substantial control over FHLMC’s day- 
to-day operations.69 The Rocap court viewed this substantial control as a 
factor that for FOIA purposes distinguished FHLMC from other federally 
chartered corporations that are not federal agencies under the FOIA.70 The 
court also noted that FHLMC must comply with federal audit and reporting 
requirements.71 As a result of the government’s control over both the 
structure and operations of the FHLMC, the Rocap court concluded that the 
entity met the definition of a government-controlled corporation, and there
fore constituted an agency under the FOIA.72 73

To determine whether an entity is an agency under the FOIA, the Supreme 
Court apparently would require a greater degree of federal control over an 
entity’s day-to-day operations than did the Rocap court. In Forsham v. 
Harris13 the Court suggested that federal grantees performing scientific 



1981] “Agency” Under the FOIA 1235

research for the National Institutes of Health (NIH) operated autonomously 
and therefore lacked the degree of federal control necessary to constitute an 
agency.74 In reaching this conclusion, the Court stressed the element of 
grantee autonomy that traditionally has distinguished contracts from 
grants.75 The Court explained that because grantees typically operate inde
pendently and without close government supervision,76 the relationship in 
Forsham lacked the elements of federal control characteristic of a federal 
agency.77 The Court suggested that only when the federal government 
exercises detailed control over the physical performance of an entity’s day-to- 
day operations can the entity rise to the status of an agency.78

74. See id. at 180 & n.ll (dictum) (funding and supervision consistent with usual grantor-grantee 
relationship do not suggest requisite degree of federal control).

75. See id. (because Congress respects principle of grantee autonomy, grants of federal funds generally 
do not create partnership or joint venture with recipient).

76. See id. at 179 (preservation of grantee autonomy prevailing congressional tendency). In addition, 
the Court interpreted portions of the legislative history of the 1974 FOIA amendments to reflect a specific 
congressional intent to exclude grantees from the expanded definition of agency. Id. at 178-79. The 
legislative history, however, contains no discussion or consideration of the status of grantees under the 
FOIA. Congress discussed grantees during consideration of the 1974 amendments only in the context of 
whether research protocols submitted in connection with federal grant application' qualify under 
exemption 4, which protects trade secrets and commercial or financial information that is personal or 
confidential. See 120 Cong. Rec. 17,042-46(1974) (Senator Dole offered unsuccessful floor amendment to 
include research grant applications under § 552(b)(4)), reprinted in 1975 Source Book, supra note 2, at 
353-65

The Court quoted a House conference report that related not to grantees, but rather to the specific 
exclusion of the Corporation for Public Broadcasting (CPB) from the scope of the term government- 
controlled corporation. 445 U.S. at 179 (quoting H R. Conf. Rf.p. No. 1380, 14-15 (1974), reprinted in 
1975 Source Book, supra note 2, at 231-32). See also 120 Cong. Rec. 6805-06 (1974) (remarks of Rep. 
Brown) (FOIA definition of government-controlled corporation should not encompass CPB; including 
CPB would suggest government control of CPB decisionmaking), reprinted in 1975 Source Book, supra 
note 2, at 261-62. The passage the Forsham Court quoted from the House conference report reflects the 
fears expressed by some members of Congress that the FOIA would somehow undermine CPB’s freedom 
from government control over its broadcast content. See Rocap v. Indiek, 539 F.2d 174, 178-79 (DC. Cir 
1976) (CPB excluded from scope of government-controlled corporation definition because of concern over 
first amendment issues; exclusion unrelated to entity’s structure).

77. 445 U.S. at 180 & n.ll.
78. See id. at 180 (extensive, detailed, and virtually day-to-day federal supervision of grantee's activities 

necessary to convert acts of private entity receiving federal funds into federal acts); id. at 173 n.2 (although 
petitioners claim federal supervision of UGDP more extensive than that usually exercised over grantees, rj 
claim of day-to-day supervision as required to show agency status); id. at 180 n.ll (facts do not 
demonstrate magnitude of government control required to show agency status); accord. Forsham v. 
Califano, 587 F.2d 1128, 1 135 (D.C. Cir. 1978) (grantee does not become federal agency or instrumentality 
unless gov'-’- nent exercises control over physical performance of activity), aff d sub nom. Forhsam v. 
Harris, 445 U.S. 169 (1980). Technically, the statements of both the Supreme Court and the District of 
Columbia Circuit in the Forsham decisions concerning the possibility of grantees constituting agencies are 
dicta because on appeal the plaintiffs did not assert that the UGDP constituted an agency. Instead, the 
plaintiffs argued that the data the UGDP generated were agency records, although the data were in neither 
NIH’s nor HEW’s possession. See 587 F.2d at 1136 (plaintiffs avoid contention that federal grantees are 
federal agencies, emphasizing instead public right of access to underlying data as agency records).

The Supreme Court in Forsham based its assessment of control on traditional notions of the grantor
grantee relationship rather than on the degree of control that the federal government actually exercised 
over the UGDP. 445 U.S. at 178-80; see notes 39-42 supra and accompanying text (traditionally, grant 
instrument distinguished by autonomy grantees enjoy). The Court did not look beyond the label of "grant" 
to consider whether the relationship between NIH and the grantee, the UGDP, was actually as 
autonomous as the term grant implied. In fact, the arrangement between NIH and UGDP may have
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The Forsham control test represents a much more demanding standard 
than the test set forth by the court in Rocap. The Forsham Court looked for a 
degree of federal direction and supervision over routine operations that would 
amount to control over the actual details of physical performance. Because 
the Court believed that the federal government rarely involves itself in the 
physical performance of a grantee’s project, however, Forsham suggests that 
grantees can virtually never rise to the status of agencies. Even when an 
agency uses a cooperative agreement, which contemplates ongoing substantial 
involvement in a grantee’s activities,* 79 federal influence may extend only to 
methodology, goals, or performance specifications, rather than to supervision 
of the operational details of physical performance.80

departed from the traditional grant in several significant respects: NIH apparently conceived the project, 
developed (he research protocol, and exercised ongoing supervision and direction during the course of the 
project. See 445 U.S at 191-92 (Brennan, J., with Marshall, J., dissenting); Forsham v. Califano, 587 F.2d 
at 1148 (D.C. Cir. 1978) (Bazelon, J., voting for rehearing). Even if the Court had acknowledged the 
existence of this control, the Court probably would have regarded it as insufficient to transform the 
Forsham grantees into federal agencies because the government still did not control the details of UGDP's 
day-to-day operations.

79. See note 39 supra (distinction between grant agreement and cooperative agreement under FGCAA 
based upon presence or absence of federal involvement during performance). The OMB has issued 
guidelines for determining when federal involvement in grantee activities is substantial enough to warrant a 
cooperative agreement rather than a grant. 43 Fed. Reg. 36,863 (1978).

80. See 43 Fed Reg. 36,863 (1978) (OMB regulations direct agencies engaged in cooperative 
agreements to limit federal involvement in grant-assisted activities to minimum required by program).

81. See 445 U.S. at 180 (treatment of federal grantees under FOIA consistent with congressional 
treatment under other federal statutes) (citing United States v. Orleans, 425 U.S. 807, 819 (1976) (recipient 
of federal block grant not a “federal instrumentality”; federal government not liable under FTCA for 
grantee's automobile accident)); accord, Forsham v. Califano, 587 F.2d at 1135 (court's approach guided 
by Orleans, grantee's freedom from federal control over details of physical performance distinguishes it 
from agency or federal instrumentality under FTCA).

82. See. e.g., Forsham v. Harris, 445 U.S. 169, 180 & nil (1980) (dictum) (UDGP not federal agency 
under FOIA because fails to meet standards set forth in United States v. Orleans, 425 U.S. 807, 818-19 
(1976), FTCA case requiring extensive, detailed, and virtually day-to-day supervision before grantee 
considered federal agency); Forsham v. Califano, 587 F.2d 1128, 1135 (D.C. Cir. 1978) (dictum) (FOIA 
determination of agency status for federal grantees guided by Orleans, FTCA case holding that federal 
government's control over details of physical performance distinguishes federal agency from contractor or 
grantee), affd sub nom. Forsham v. Harris, 445 U.S. 169 (1980); Rocap v. Indiek, 539 F.2d 174, 180-81 
n.12 (DC. Cir. 1976) (approach adopted in Freeling v. Federal Deposit Ins. Corp., 221 F. Supp. 955, 956 
(W.D Okla. 1962), aff d, 326 F.2d 971 (10th Cir. 1963), to determine whether FDIC federal agency under 
FTCA appropriate to resolve whether FHLMC agency under FOIA).

The FTCA subjects the government to liability for torts committed by its agents when they were acting 
within the scope of their responsibilities. See 28 U.S.C. § 1346(b) (1976) (federal courts may hear civil 
actions on claims against United States for personal injury or property damage caused by negligent or 
wrongful acts or omissions of government employees acting within scope of office or employment).

The Forsham Court’s emphasis on governmental direction appears to stem 
from a belief that the meaning of agency is identical under both the FOIA and 
the Federal Tort Claims Act (FTCA).81 In fact, a number of FOIA decisions, 
including Forsham, have analogized the control test to determine agency 
status under the FOIA to the inquiry that determines whether an entity is a 
federal agency or instrumentality under the FTCA.82 A nongovernmental 
entity is an agent of the government for purposes of the FTCA if the federal 
government exercises control over the “detailed physical performance of the 
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entity.”83 That is, the federal government must actually supervise the 
activities of the entity.84

83. Logue v. United States. 412 U.S. 521, 527-28 (1973). Although the Act's definition of "federal 
agency” includes “corporations primarily acting as instrumentalities or agencies of the United States,” 28 
U.S.C. §2671 (1976), the Act specifically excludes contractors from this definition. Id. The Supreme Court 
has held that the presence of federal control over the detailed physical performance of a nongovernmental 
entity is a crucial factor in determining whether that entity is a contractor or an "agency or 
instrumentality” under the FTCA. United States v. Orleans, 425 U.S. 807, 814 (1976); Logue v. United 
States, 412 U.S. 521, 527-28 (1973); cf. Close v. United States, 397 F.2d 686, 687 & n.2 (D C. Cir. 1968) 
(per curiam) (for purposes of FTCA, agencies of District of Columbia government deemed federal agencies 
if subject to federal control).

84. See Logue v. United States, 412 U.S. 521, 529-30 (1972) (United States contracted with local jail to 
provide custody for federal prisoners, leaving day-to-day operation of jail to contractor; because federal 
government retained no authority to supervise jail employees’ physical performance, contractor not federal 
agency).

85. The FTCA establishes a limited waiver of sovereign immunity in certain narrow circumstances. See 
Dalehite v. United States, 346 U.S. 15, 31 (1952) (clear relinquishment of sovereign immunity necessary to 
state claim under FTCA); Builder’s Corp, of America v. United States, 320 F.2d 425, 426 (9th Cir. 1963) 
(FTCA should be construed to favor exemptions; waiver of sovereign immunity must be clearly intended), 
cert, denied, 376 U.S. 906 (1964).

86. Under the FOIA, disclosure is the norm, and secrecy is prohibited in all but nine specific and 
narrowly construed categories of exceptions. See S. Rep. No. 854, 93d Cong., 2d Sess. 6 (1974) (FOIA 
never forbids disclosure; agency may release information even when exemption applies), reprinted in 1975 
SOURCE Book, supra note 2, at 158; notes 1-10 supra and accompanying text (policy behind FOIA is to 
encourage disclosure).

87. Cf. Irwin Memorial Blood Bank v. American Nat’l Red Cross, No. 78-624, slip op. at 2 (N.D. Cal. 
Jan. 23, 1979) (status of Red Cross as government instrumentality for purposes of exemption from state 
taxation not controlling in FOIA agency analysis), affd, 640 F.2d 1051 (9th Cir. 1981); Department of 
Employment v. United States, 385 U.S. 355, 358-60 (1966) (Red Cross federal instrumentality for purposes 
of immunity from state taxation).

88. See notes 17-57 supra and accompanying text (contrasting theory and practice respecting 
consultants' and grantees’ roles); H.R. Rep. No. 1663, 95th Cong., 2d Sess. 8 (1978) (during fiscal year 
1977, federal government spent $17.4 billion on contractors and grantees). The report noted that the 

The “control over the detailed physical performance” standard of the 
FTCA, however, is an inappropriate model for the test of agency status under 
the FOIA because the FTCA and the FOIA serve very different purposes. 
Whereas the FTCA contemplates a limited waiver of sovereign immunity to 
allow a narrow range of tort suits against the federal government,85 the FOIA 
proceeds from the premise that disclosure of data collected by the government 
should be the general rule.86 Thus, by looking to the narrow FTCA definition 
of agency designed to limit that statute’s waiver of sovereign immunity, courts 
unwittingly limit disclosure under the FOIA, thereby frustrating the purpose 
of that Act. Although it may be useful for courts to consider definitions of 
agency in other areas of the law, courts should not rule that an entity which is 
a federal agency in one context necessarily is one for all purposes.87

Because the control test focuses on organizational control, operational 
control, and control over the details of performance, the test may be ill-suited 
to determining whether quasi-governmental or ostensibly private organiza
tions constitute agencies under the FOIA. The control test does not address 
the myriad organizational forms through which the government carries out 
its responsibilities. In particular, the control test overlooks the prominent role 
that paid consultants and research grant recipients play in administrative and 
regulatory activities.88 Although these “private” entities often perform func
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tions vital to the execution of agencies’ statutorily mandated missions,89 
recent cases suggest that because the government does not exercise, or is not 
perceived as exercising, sufficient control over these entities, the information 
these entities control is not subject to disclosure under the FOIA.

federal government indirectly employs between three and four million people through contracts, grants, 
and local government programs. Id. In addition to its 144,256 regular employees, HEW indirectly paid the 
salaries of nearly 100,000 persons working for "think tanks,” universities, and state and local agencies. Id.

89. See text accompanying notes 22-33 & 45-57 supra (consultants and grantees may perform basic 
agency functions); Lombardo v. Handler, 397 F. Supp. 792, 794 (D D C. 1975) (1970 Clean Air Act 
Amendments directed EPA to arrange for National Academy of Sciences to study feasibility of emission 
standards; EPA’s right to suspend 1975 standards dependent upon Academy’s findings), aff d, 546 F.2d 
1043 (D C. Cir 1976), cert, denied, 431 U.S. 932 (1977). The court in Lombardo, however, found that 
despite this involvement the Academy retained an essentially private nature and thus was not subject to the 
FOIA. Id. at 802.

90. 448 F.2d 1067 (D.C. Cir. 1971).
91. OST was established under a 1962 executive reorganization plan. Id. at 1073.
92. Id. at 1073. Both the executive branch and members of Congress contemplated that OST would 

function in a dual capacity as a source of scientific advice for the President and as a source of information 
for Congress. Id. at 1075. Even though the OST functioned as an advisor to the President, the court 
reasoned that because this responsibility was not OST’s sole function, the entity is not a part of the 
President’s advisory staff that is exempt from FOIA requirements. Id.

93. Id. at 1073.
94. Id. at 1075. In addition, the court accorded some weight to OST’s apparent perception of itself as an 

agency, evidenced by its publication of FOIA guidelines in the Federal Register. Id.
95. See, e.g.. Niemier v. Watergate Special Prosecution Force, 565 F.2d 967, 969 n.2 (7th Cir. 1971) 

(Prosecution Force clearly agency because it possesses requisite independent authority in exercising 
specific functions); Public Citizen Health Research Group v. Department of .’HEW, 449 F. Supp. 937, 940 
(D.D.C. 1978) (Narional Capital Medical Foundation an agency by virtue of its powers to make final 
decisions about which medical treatments reimbursable under Medicare and Medicaid); Hamlin v. Kelly, 
433 F. Supp. 180, 181-82 (N.D. Ill. 1977) (FBI an agency under Soucie test).

96. 449 F. Supp. 937 (D.D.C. 1978).

B DECISIONMAKING POWERS

In determining whether an entity is an agency subject to the FOIA, courts 
also accord considerable weight to the entity’s power to make decisions in a 
discrete area. The District of Columbia Circuit took the first step in 
establishing this criterion in Soucie v. David.90 Soucie involved the Office of 
Science and Technology (OST), a congressionally established office within the 
executive branch91 that evaluated the scientific research programs of various 
federal agencies and advised and assisted the President in coordinating federal 
policies in science and technology.92 The Soucie court defined an agency as 
any administrative unit with substantial independent authority in the exercise 
of specific functions regardless of whether it possessed formal rulemaking or 
adjudicatory powers.93 Thus, the court ruled that the OST was a government 
agency under the FOIA by virtue of its independent authority to evaluate 
federal programs.94

Courts have often followed the reasoning of the Soucie decision.95 In Public 
Citizen Health Research Group v. Department of Health, Education and 
Welfare,96 the United States District Court for the District of Columbia 
addressed the agency status of professional standards review organizations 
(PSROs). PSROs are independent peer review groups empowered to deter
mine whether medical treatments are necessary and therefore reimbursable 
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under Medicare and Medicaid.97 The court in Public Citizen held that PSROs 
are agencies subject to the FOIA.98 Conversely, in Lombardo v. Handler," the 
same court ruled that the National Academy of Sciences is not an agency 
because it lacks substantial independent governmental authority.100 The 
Lombardo court found that the Academy merely functions as a government 
consultant and neither the President nor the regulatory agencies that the 
Academy advises are required to follow the Academy’s advice.101

The differing results in Public Citizen and Lombardo result from an 
important requirement courts have imposed on the Soucie “substantial 
independent authority” criterion. Although not expressly required by Soucie, 
courts applying the Soucie test in subsequent FOIA cases have required that 
the entity have statutorily established independent decisionmaking authority 
in order to fit the FOIA definition of an agency.102 In Public Citizen, a statute 
required HEW to abide by the reimbursement determinations made by the 
PSRO.103 In Lombardo, however, Congress had simply empowered the 
Academy to consult with governmental units, and accordingly, the Academy 
lacked binding decisionmaking power.104

Thus, courts are reluctant to consider an entity to be the equivalent of an 
agency in the absence of statutory power to make legally binding decisions for

97. Id. at 938-39.
98. Id. at 941. Rejecting arguments that the PSRO functioned as a consultant with respect to most of its 

activities and therefore lacked significant decisionmaking power, the Public Citizen court determined that 
the PSRO is an agency because it is a federally financed, statutorily created entity that performs an 
executive function, and operates under pervasive regulation of its procedures and functions. Id. A recent 
decision reached the contrary result upon virtually identical facts. In St. Mary's Hospital v. Philadelphia 
Professional Standards Review Organization, Inc., No. 78-2943 (E D. Pa. June 25, 1980), the court 
erroneously interpreted Forsham as holding that an entity can constitute an agency under the FOIA only if 
the federal government supervises the entity’s detailed day-to-day operations. Id., slip op. at 10. The court 
in St. Mary's construed Forsham as undermining the “independent decisional authority” criterion that 
formed the basis for Public Citizen. Id. But see note 78 supra (discussion of issue dictum because possibility 
that UGDP constitutes agency not before Court).

99. 397 F. Supp. 792 (D.D.C. 1975), affd, 546 F.2d 1043 (D.C. Cir. 1976), cert, denied. 431 U.S. 932 
(1977).

100. Id. at 795-96. In Lombardo a non-profit educational and charitable association, the Public Interest 
Campaign, sought access to the deliberations and working papers of the Academy’s Committee on Motor 
Vehicle Emissions. Id.

101 Id. at 795. The court pointed out that Congress had not delegated to the Academy any significant 
governmental authority, jurisdiction, administrative function, or power. Id. at 796 The Academy merely 
compiled information while conducting studies for federal agencies. Id. at 802. Its advice is not binding 
upon the agencies. Id. at 795. The Lombardo court also found that the government’s control over the 
Academy is insufficient to confer agency status. Id. at 802.

102. See, e.g., Washington Research Project, Inc. v. Department of HEW, 504 F.2d 238, 248 (D C. Cir. 
1974) (whether entity has authority in law to make binding decisions important consideration), cert, 
denied, 421 U.S. 963 (1975); Public Citizen Health Research Group v. Department of HEW, 449 F. Supp. 
at 940-41 (National Capital Medical Foundation agency because statutorily authorized to make final and 
binding decisions); Lombardo v. Handler, 397 F. Supp. at 795 (National Academy of Sciences not agency 
because lacks statutory authority to make decisions).

103. 449 F. Supp, at 938. Under the terms of the 1972 amendments to the Social Security Act, 42 
U.S.C §§ 132OC-1 to -19 (1976 & Supp. Ill 1979), HEW could not obtain review of most PSRO 
determinations. See id. §§ 1320c-7(c), -7(d), -8 (only PSRO denials of reimbursement requests subject to 
further administrative review); Public Citizen Health Research Group, Inc. v. Department of HEW, 449 F 
Supp at 940 (all PSRO approvals of expenditures final and binding upon HEW; review available only for 
PSRO disapprovals, which constitute approximately 1% of PSRO determinations).

104. See 397 F. Supp. at 795 (EPA not bound by Academy’s recommendations). 
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the agency.105 Moreover, de facto delegation of administrative power is 
insufficient to raise an entity to agency status.106 For example, in Washington 
Research Project, Inc. v. Department of Health, Education and Welfare,107 the 
United States Court of Appeals for the District of Columbia Circuit ruled that 
initial review groups (IRGs) utilized by the National Institute of Mental 
Health (NIMH) do not constitute agencies.108 The IRGs, composed of 
nongovernmental experts, evaluate the merit of applications for NIMH 
scientific grants.109 Although NIMH usually adopted the IRGs’ recommen
dations with little or no scrutiny,110 the court ruled that the IRGs are not 
agencies because they lack the statutory power to make binding decisions 
regarding the award or denial of grants.111 The court reasoned that despite the 
perfunctory scrutiny given by NIMH to IRG determinations, the IRGs are 
only “advisory committees” that perform staff functions through outside 
consultants.112 The court stated that consultants cannot rise to agency status 
unless they become the “functional equivalent” of the agency for which they 
work by virtue of statutory power to make that agency’s decisions.113

105 See, e.g., CIBA-GEIGY Corp. v. Mathews, 428 F. Supp. 523, 528 (S.D.N.Y. 1977) (UGDP not 
agency because FDA not bound by UGDP recommendations); Wolfe v. Weinberger, 403 F. Supp. 238, 241 
(D.D.C. 1975) ("Antacid Panel" not agency because merely advises FDA and lacks legal authority to 
make binding decisions); Gates v. Schlesinger, 366 F. Supp. 797, 798-99 (D.D.C. 1973) (Defense Advisory 
Committee on Women in the Services not agency because performs only advisory function and lacks 
substantial independent authority).

106 See Washington Research Project, Inc. v. Department of HEW, 504 F.2d 238, 248 (D C. Cir. 
1974) (deference N1H usually accords Initial Review Group’s expert opinions insufficient to transform 
entity into agency; important consideration whether group had authority in law to make binding 
decisions), cert, denied, 421 U.S. 963 (1975).

107 504 F.2d 238 (D C. Cir. 1974), cert, denied, 421 U.S 963 (1975).
108. Id. at 246.
109. Id. at 242.
110. Id. at 248.
111. Id.
112. Id. at 246.
113. Id. at 247-48.
114 403 F. Supp. 238 (D.D.C. 1975).
115 Id. at 241. The panel is an “advisory committee" within the meaning of the Federal Advisory 

Committee Act (FACA), 5 U.S.C. App. I (Supp. Ill 1979), and thus is subject to certain open-government 
provisions of that statute The court in Wolfe, however, rejected the defendant’s contentions that an 
advisory committee under the FACA and an agency under the FOIA are necessarily congruent concepts. 
403 F. Supp. at 241. As a result, the court ruled that the protection afforded by FOIA exemption 5 is 
inapplicable to the Antacid Panel transcript sought by the plaintiffs. Id. at 242.

116 Id. at 241.
117. Id.

Similarly, in Wolfe v. Weinberger114 the court determined that an FDA 
advisory committee composed of special government employees, the “Antac
id Panel," is not an agency because it has no decisionmaking power.115 
Although the court recognized that the panel performs a crucial role in the 
FDA’s decisionmaking process, and that the Commissioner of the FDA 
frequently adopts panel decisions in toto when promulgating regulations, the 
court explained that the degree of scrutiny given the panel’s decisions was 
irrelevant.116 Because the panel lacks power in law to make decisions for the 
agency, the court held that the panel does not constitute a discrete agency 
within the meaning of the FOIA.117

Thus, the requirement that an organization possess a statutorily author
ized, discrete area of decisionmaking power has the practical effect of 
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excluding most private consultants working for the government from the 
scope of the term agency under the FOIA. Only rarely does Congress 
specifically authorize an outside consultant working for a federal agency to 
make determinations that legally bind the agency. Unusual considerations led 
Congress to empower the PSROs involved in Public Citizen to reach 
determinations binding upon HEW."8 The Medicare and Medicaid programs 
are long term, nationwide in application, expensive, and require independent 
determinations of allowable reimbursements in order to control the govern
ment’s costs. Thus, an extraordinary need for ongoing consulting services 
existed before passage of the PSRO provisions of the amended Social Security 
Act."9

Moreover, government regulations normally prohibit agencies from using 
consultants on a continuing basis.118 119 120 The GAO, for example, has concluded 
that agency use of consultants to prepare congressionally mandated reports is 
justifiable only when the agency requires unique skills or expertise on a 
temporary basis.121 Therefore, an agency usually retains consultants only on 
an ad hoc basis. Because these consultants have no ongoing relationship with 
an agency they are unlikely to have any formally delegated statutory 
authority to make decisions that are binding upon the agency.

118. See note 103 supra and accompanying text (discussing statutory requirement that HEW abide by 
PSRO reimbursement determinations). Congress enacted the Medicare and Medicaid statutes in 1965 
when it recognized the need to limit coverage to “medically necessary” health care services. St. Mary’s 
Hospital v. Philadelphia Professional Standards Review Organization, Inc., No. 78-2943, slip op. at 2-3 
(E.D. Pa., June 25, 1980). Initially, each hospital receiving Medicare or Medicaid funds established 
internal physicians’ committees to review the necessity and quality of services delivered to patients. Id. 
Largely because of the conflicts of interest inherent in this arrangement, Congress in 1972 created the 
PSRO external review program through amendments to the Social Security Act now contained in 42 
U.S.C. §§ 1320c-l to -19 (1976 & Supp. Ill 1979). St. Mary’s Hospital v. Philadelphia Professional 
Standards Review Organization, No. 78-2943, slip op. at 2-3; see S. Rep. No. 1230, 92d Cong., 2d Sess. 
254 (1972) (overutilization of medical facilities and treatments under Medicaid and Medicare has 
significant economic effect, as well as adverse consequences to health of poor and aged; necessary to control 
overutilization).

119. See Association of Am. Physicians & Surgeons v. Weinberger, 395 F. Supp. 125, 128-30 (N D. Ill. 
1975) (under Medicaid and Medicare federal government became largest health insurer; tremendous costs 
of programs led Congress to create PSRO program to control costs and monitor quality of treatments 
rendered), affd mem., 423 U.S. 975 (1975); S. Rep. No. 1230, 92d Cong., 2d Sess.’ 256-58 (1972) 
(government ill-equipped to assure adequate utilization review; only physicians qualified to determine 
medical necessity of health services).

120 Office of Management and Budget, OMB Bull. 78-11, Guidelines for Use of 
Consultant Services 2 (1978).

121 GAO Report, supra note 24, at 10; accord. OMB Circular A-120, 45 Fed Reg. 30,198 (1980) 
(employment of consultants permissible to obtain specialized expert opinions unavailable within agency).

122. See notes 22-33 supra and accompanying text (consultants often exercise de facto decisionmaking 
and policy-setting functions).

123. See 448 F.2d at 1073-75 (OST created to advise and assist president and Congress on scientific 

Yet, a discrepancy exists between what consultants are authorized to do 
and what they actually do.122 Although the term “consultant” suggests an 
advisory role, consultants frequently function as the equivalent of agencies 
and make agency decisions, albeit without statutory authorization. Moreover, 
the Soucie opinion suggests that the agency definition does not necessarily 
exclude advisors simply because they lack statutory power to require the 
adoption of their advice. Significantly, the OST possessed only an advisory 
power, yet the Soucie court found that OST was an agency.123
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Because of post-Soucie insistence that consultants who are not statutorily 
empowered to make binding agency decisions are not agencies themselves, a 
considerable amount of information prepared by consultants will be inaccessi
ble under the FOIA even though the FOIA would require disclosure if in
house personnel had generated the same information. Under current tests, for 
example, if an agency performed a study and issued a report to Congress, the 
underlying information would be accessible under the FOIA unless it fell 
under one of the nine exemptions. Yet if the same agency, confronting a 
hiring freeze or having exceeded its personnel ceiling, hires an outside 
consultant to perform this same work,124 the underlying data probably would 
be unobtainable under the FOIA unless the agency has taken actual 
possession of it.125 Thus, an agency’s decision to either perform a particular 
project itself or delegate it to an outsider determines the scope of the FOIA.

programs). See also id. at 1073 n.15 (term agency encompasses entities such as U.S. Commission on Civil 
Rights, which investigates, evaluates, and recommends, but does not adjudicate).

124 Under OMB guidelines agencies may not hire consultants as a means of circumventing personnel 
ceilings or hiring freezes. OMB Circular A-120, 45 Fed. Reg. 30,198 (1980). Yet, agencies apparently hire 
consultants for this purpose. See GAO Report, supra note 24, at 7-8 (EPA officials' admission that funds 
more easily obtained for consulting service contracts than for in-house staff suggests consultants used to 
circumvent personnel ceilings).

125 See Lombardo v. Handler, 397 F. Supp. 792, 802 (D.D.C. 1975) (although National Academy of 
Sciences not distinct agency, upon transmittal to contracting agency Academy's reports become available 
under FOIA), affd, 546 F.2d 1043 (D.C. Cir. 1976), cert, denied, 431 U.S. 932 (1977); cf. Forsham v. 
Harris, 445 U.S. 169, 182 (1980) (Congress contemplated that agency must create or obtain record as 
prerequisite to its becoming agency record under FOIA).

126. 445 U.S. 169 (1980).
127 Id. at 171. See generally notes 48-57 (discussing information at issue in Forsham).
128 Id. at 172-73; see note 48 supra (describing raw data). In addition to its reports to the government, 

UGDP published its findings in the Journal of the American Diabetes Association. Forsham v. Califano, 587 
F.2d 1128, 1 132 (D.C. Cir. 1978), affd sub nom. Forsham v. Harris, 445 U.S. 169 (1980).

129. 445 U.S. at 173. The government, however, did obtain a small sample of the UGDP raw data 
when, in response to criticism of the UGDP study, the FDA exercised its audit rights under the terms of 
the grant In conducting this audit, the FDA examined and copied a small sample of the raw data. 445 U.S. 
at 174. The audit report was publicly disclosed in the Federal Register. Id. Later, upon an order of an 
administrative law judge, the FDA produced the data it possessed at an HEW proceeding concerning the 
suspension of a new drug application for one of the drugs studied by the UGDP. Id. at 175.

C. AGENCY RECORDS

In addition to the constraints imposed on public disclosure by the control 
and decisionmaking tests for defining agency, recent Supreme Court decisions 
narrowly construing the term agency records further limit public access to 
information. These decisions indicate that public access turns on whether the 
agency has taken physical custody of the records produced by nongovernment 
sources.

In Forsham v. Harris,126 the Supreme Court held that data generated and 
possessed by private grantees and relied upon by the Food and Drug 
Administration (FDA) in reaching regulatory decisions were not agency 
records within the meaning of the Act.127 The grantees in Forsham retained 
custody of the raw data and submitted only a summary of their findings to the 
government.128 Although the government had the contractual right to take 
possession of the study’s underlying data, it did not exercise that option.129
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Thus, HEW, the grantor agency, resisted a FOIA request for the data on the 
ground that they did not constitute agency records.130

130. Id. at 176. HEW refused to comply with the FOIA request on the grounds that no branch of HEW 
had reviewed the UGDP data, that UGDP reports, rather than the underlying raw data, formed the basis 
of the FDA’s proposed regulatory action, and that the data were UGDP property which HEW was not 
required to obtain and produce under the FOIA. Id.

131. Id. at 182-84.
132. The Court also cited Forsham's companion case, Kissinger v. Reporters Comm, for Freedom of 

the Press, 445 U.S. 136 (1980), and stated that similar considerations implicit in the use of the word 
“withholding” support this possessory emphasis. 445 U.S. at 185.

133. Id. at 182.
134. Id. at 185-86.
135. Id. at 186.
136. Id.
137. The Court suggested, without elaboration, that even an agency’s physical possession or initial 

creation of a record may be insufficient to transform the record into an agency record. Id. at 185 n.16.
138. 445 U.S. 136 (1980).
139. The FOIA requests in Kissinger concerned materials generated when Henry Kissinger was 

Assistant to the President for National Security Affairs and when he was Secretary of State. The Court held 
that the government properly withheld the former materials because the definition of agency, which 
includes the Executive Office of the President, does not include the Office of the President, within which 
Kissinger worked. Id. at 156. Therefore, the FOIA did not govern these records because they did not 
constitute agency records when made. Id. Because the State Department is an agency, the Court 
determined that access to the latter materials depended on whether the Department had "improperly 
withheld” agency records. Id. at 150.

140. Id. at 150-51.
141. Id. at 147. The legality of the removal of the documents and the related issue of ownership arose 

out of Kissinger’s transfer of the documents from his State Department office to the New York estate of 
Nelson Rockefeller. Id. at 140. Kissinger later deeded the documents to the United States in care of the 
Library of Congress by two separate agreements that allow public access to the collection to begin in 25 
years, or five years after Kissinger's death, whichever is later. Id. at 141-42.

The district court ruled that the State Department materials were agency records that Kissinger had

The Supreme Court, relying upon the FOIA’s language, structure, and 
legislative history,131 upheld HEW’s position by construing agency records as 
embodying a “possessory emphasis.”132 The Court held that only those 
records created or obtained by the agency are available under the Act.133 The 
Court also rejected arguments that the agency’s unexercised right to custody 
of the data and its reliance upon the data constituted constructive posses
sion.134 Observing that the FOIA imposes no duty to create records, and 
requires only the disclosure of those already in existence,135 the Court 
reasoned that ordering HEW to exercise its contractual right of access would 
be tantamount to requiring the creation of a record in order to respond to a 
FOIA request.136 Thus, the Court based its decision on the agency’s lack of 
present physical possession of the data.137

The Court reiterated its possessory interpretation of agency records in 
Kissinger v. Reporters Committee for Freedom of the Press,'33 a case decided 
the same day as Forsham. In Kissinger, the Court examined what constitutes 
improper withholding of agency records under the FOIA. The Kissinger 
Court ruled, inter alia,'39 that the State Department had not improperly 
withheld Henry Kissinger’s official records when the Department failed to 
undertake legal measures to recover the records after Kissinger had removed 
them from the Department’s custody.140 Declining to decide whether the 
removal of the records was unlawful,141 * the Court noted that even if Kissinger 
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had removed the materials unlawfully,142 the wrongful removal had occurred 
before the requesting parties143 had sought access under the FOIA.144 Under 
these circumstances, the Court found it unnecessary to decide whether the 
materials were agency records because the Department had neither the 
possession nor the control that would enable it to withhold the material.145 
The Court concluded that Congress did not intend the FOIA to displace the 
existing statutory scheme for retrieving wrongfully removed documents.146 
Thus, an agency’s “refusal to resort to legal remedies to obtain possession is 
simply not conduct subsumed by the verb ‘withhold.’”147

wrongfully removed from the agency’s custody. Reporters Comm, for Freedom of the Press v. Vance, 442 
F. Supp 383, 387 (D.D.C 1977), affd mem., 589 F.2d 1116 (D.C. Cir. 1978), rev'd in part sub nom. 
Kissinger v Reporters Comm, for Freedom of the Press, 445 U.S. 136 (1980). Although the FOIA did not 
provide direct relief because the Library of Congress, an arm of the Congress and therefore not an agency 
under the FOIA. id. at 385-86, had custody of the records, the court exercised its equitable powers and 
ordered the return of the wrongfully removed records. Id. at 387. In a memorandum decision, the United 
States Court of Appeals for the District of Columbia Circuit affirmed. 589 F.2d 1116 (D.C. Cir. 1978). The 
Supreme Court, however, declined to rule on the agency records or wrongful removal issues and instead 
decided the case on the narrower grounds of what constitutes improper withholding under the FOIA. 445 
U.S. 147, 150-51.

142 445 U.S. at 148. (Court assumed arguendo wrongful removal).
143 The parties making post-removal requests for the Kissinger records were: the Military Audit 

Project, the Reporters Committee for Freedom of the Press, the American Historical Association, and 
several journalists. Id. at 143-44. Of the three FOIA requests at issue in Kissinger, only that of the New 
York Times columnist William Safire predated the removal of the records from the Department of State. 
Id. Because the Safire request concerned records generated while Kissinger was a presidential assistant, the 
Court denied access on agency records grounds. See generally note 139 supra.

144. 445 U.S. 154-55.
145. Id. at 150-51. The Court stated that possession and control are a “prerequisite to triggering any 

duties under the FOIA.” Id. at 150. Furthermore, the Court explained that the time at which the request is 
made must be the gauge by which a court measures "withholding" because there is no obligation to retain 
records prior to a FOIA request. Id. at 155 n.9. Thus, because two of the three requests were made after the 
documents left the agency’s control, no withholding was possible. Id. at 155. One request was made before 
the removal of the records to the Library of Congress, id., but because it was directed to records that 
Kissinger generated while he was a presidential advisor, the Court disposed of the request on agency 
records grounds. See note 139 supra (presidential advisor records not agency records).

146. 445 U.S. at 154.
147. Id. at 151.
148. An agency might refrain from taking custody of data generated by private entities for any number 

of reasons, such as the lack of storage space, the burden of organizing the documents, the problem of 
locating and retrieving the records efficiently, and the substantial costs involved.

Soon after the District of Columbia Circuit’s decision in Forsham, the House Government Operations 

The possessory interpretation of agency records enunciated in Forsham 
and Kissinger, together with the narrow interpretation of agency, effectively 
creates an exception to the Act that substantially diminishes the public’s 
access to material generated by consultants and grantees. Under this de facto 
exception many records prepared by outside entities performing administra
tive functions for the government cannot be obtained through a FOIA 
request. As long as the government refrains from either possessing or 
exercising control over the data generated by the private entity, a court will 
not regard the information as agency records.

Varied circumstances give rise to the operation of this exception, and as the 
facts of Forsham and Kissinger suggest, such circumstances might be totally 
fortuitous.148 Congress intended the FOIA to provide public access to 
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information necessary to evaluate the quality of agency actions. The purpose 
of the FOIA is frustrated, therefore, when nongovernmental entities perform 
important aspects of an agency’s functions but public access depends upon the 
fortuitous circumstances of the physical location of the requested material.149 

Furthermore as Justice Brennan, dissenting in Forsham, observed, agencies 
increasingly must rely on nongovernmental entities to perform governmental 
work.150 He described the consequences of the unavoidable reliance on outside 
organizations in the following terms:

Committee, which has oversight responsibility for the FOIA, considered problems in connection with 
contractor and grantee records. See generally Lack of Guidelines for Federal Contract and Grant Data, 
H.R. Rep. No. 1663, 95th Cong., 2d Sess. (1978). The Committee, noting that the availability of contractor 
or grantee records is a developing legal problem, stated that it would be premature to comment on 
Forsham’s holding. Id. at 24. The Committee, however, did offer some “cautions” in response to Forsham. 
Id. The Committee stated that although the FOIA does not obligate agencies to structure grants and 
contracts in order to make records publicly available, agencies should not draft such instruments to avoid 
application of the FOIA. Id. Rather, agencies should view the FOIA as a neutral principle in records 
management decisions. Id. The Committee was highly critical of one OMB circular that suggested, without 
any explanation or qualification, that "[cjonsideration should be given to hav[ing] the contractor be a data 
repository for the government.” Id. at 25.

149. Physical location, however, is not the sole consideration in determining agency records issues. See 
Forsham v. Harris, 445 U.S. at 185 n. 16 (1980) (neither agency’s physical possession nor initial creation 
alone always sufficient) (citing Kissinger). Compare Goland v. CIA, 607 F.2d 339, 347 (DC. Cir. 1978) 
(per curiam) (congressional documents in agency’s possession not agency records because Congress 
manifested intention to retain control of documents), vacated in part on other grounds, 607 F.2d 367 (DC 
Cir. 1979), cert, denied, 445 U.S. 927 (1980) with Holy Spirit Ass’n for the Unification of World 
Christianity v. CIA, 636 F.2d 838, 843 (D.C. Cir. 1980) (as amended 1981) (congressional records in 
agency’s possession are agency records because Congress gave no indication it intended to maintain control 
over documents).

150. 445 U.S. at 192 (Brennan, J., with Marshall, J., dissenting).
151. Id.
152. A recent SEC proposal might signal the start of a trend toward further restrictions on public access 

to agency materials under the FOIA. On February 27, 1981 the SEC proposed a rule that would limit the 
agency records definition to documents submitted to the SEC in connection with a filing, unless the 
Commission or its staff used such documents in law enforcement investigations and proceedings, or in 
proceedings under the SEC’s rules of practice or conduct regulation. 46 Fed. Reg. 15,178 (1981). The SEC 
based the proposed rule on a new interpretation of § 24(a) of the Securities Exchange Act of 1934, 15 
U.S.C. § 78x(a) ( 1976). The proposed rule attempts to limit the “otherwise obtained" language of § 24(a) to 
documents that the SEC actually uses or relies upon in proceedings. 46 Fed Reg. 15,180 (1981).

The comment period for the proposed rule extended to June 1, 1981. 46 Fed. Reg. 15,178 (1981). 
Attorneys representing corporate clients concerned about disclosure of nonpublic information acquired by

Just as the explosion of federal agencies, which are not directly 
responsible to the electorate, worked to hide the workings of the 
Federal Government from voters before enactment of FOIA . . . 
the understandable tendency of agencies to rely on nongovernmen
tal grantees to perform myriad projects distances the electorate 
from important information by one more step. If the records of 
such organizations, when drawn directly into the regulatory pro
cess, are immune from public inspection, then government by 
secrecy must surely return.151

Unless Congress amends the FOIA, the Court’s decisions in Forsham and 
Kissinger will severely restrict public access to records produced by ostensibly 
private organizations.152 In the past Congress has responded to what it 
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regarded as unsatisfactory judicial interpretations of the first and third FOIA 
exemptions by amending the Act.151 * 153 Thus, a legislative overruling of judicial 
construction of agency records is a possibility. In fact, a bill entitled the 
Consultant Reform Act of 1980, introduced late in the Ninety-Sixth Con
gress,154 included a proposed amendment to the FOIA providing that “[ejach 
agency shall make information produced or collected pursuant to a contract 
available to the public to the same extent as if produced or collected by 
Government officials.”155 Although the bill apparently addressed only con
sultants, not grantees, its introduction may suggest Congress’ willingness to 
permit public access to government records in the possession of private 
organizations.

the SEC during investigations have expressed approval of the proposed rule. Legal Times of Wash., Mar. 9, 
1981, at 1, col. 1. Other attorneys have questioned the SEC’s authority under § 24(a) to promulgate the 
rule, as well as the proposed rule’s consistency with the Federal Records Act. Id. at 4, col. 2.

The SEC proposal is significant because it suggests the possibility that each agency might promulgate its 
own definition of agency records, thereby expanding or contracting the applicability of the FOIA on an 
agency-by-agency basis. This result would be contrary to Congress’ clear decision to supplant agency 
discretion on the material to be disclosed with nine explicit and exclusive circumstances in which 
nondisclosure might be justified. See H R Rep. No. 1497, 89th Cong., 2d Sess. 3 (1966) (FOIA’s 
precursor, § 3 of APA. inadequate because allowed agency officials to determine what constituted “official 
records"), reprinted in 1974 Source Book, supra note 2, at 24. If agencies are permitted to formulate their 
own definitions of agency records, public access to government records might be no greater than it was 
before the FOIA, when agencies could determine what constituted official records obtainable under § 3 of 
the APA.

153. In EPA v. Mink, 410 U.S. 73 (1973), the Supreme Court held that the mere fact of security 
classification precluded any further judicial inquiry as to whether a record fell within the Act’s national 
security exemption. Id. at 84. The Court also restricted the judiciary's use of in camera inspection of 
documents that the Executive claimed were exempt. Id. at 92-93. The following year, Rep. Mink 
introduced legislation "to correct this ridiculous Court interpretation." 120 CONG. Rec. 6813 (1974), 
reprinted in 1975 Source Book, supra note 2, at 260. Congress subsequently passed the amendment, 
overruling both aspects of the Mink decision. See Pub. L. No. 93-502, 88 Stat. 1561 (1974) (codified at 5 
U.S C. §§ 552(a)(4)(B), 552(b)(1) (1976)) (narrowing national security exemption and permitting in 
camera inspection).

The Act's third exemption protects material that other federal statutes specify shall or may be withheld. 
5 U S.C. § 52(b)(3) (1976). In FAA v. Robertson, 422 U.S. 255 (1975), the Supreme Court held that a 
broad discretionary withholding provision in the Federal Aviation Act, 49 U.S.C. § 1504 (1976), came 
within the meaning of this exemption. 422 U.S. at 265. Again, Congress rejected the Court’s interpretation. 
See Government in the Sunshine Act: Report to Accompany HR. 11656, HR Rep. No. 880 (pt. I), 94th 
Cong.. 2d Sess. 22-23 (bill intended to overrule Robertson decision that misconceived intent of third 
exemption), reprinted in [1976] U.S. Code Cong. & Ao. News 2183, 2204-05. Once again, the legislative 
overruling succeeded. See Pub. L. No. 94-409, 90 Stat. 1241, 1242 (1976) (codified at 5 U.S.C. § 552(b)(3) 
(1976)) (tightening language of third exemption).

154 S. 2880, 96th Cong., 2d Sess., 126 Cong. Rec. S8482 (daily ed. June 26, 1980); HR. 7674, 96th 
Cong., 2d Sess.. 126 Cong Rec. H5777 (daily ed. June 26, 1980).

155. S. 2880, 96th Cong., 2d Sess., § 211, 126 Cong. Rec. S8486 (daily ed. June 26, 1980); H R. 7674, 
96th Cong., 2d Sess, § 211, 126 Cong. Rf.c. (daily ed. June 26, 1980). Hearings on the bill occurred during 
the second session of the 96th Congress. See generally Consultant Reform Act of 1980: Hearings on S. 2880 
Before the Senate Comm, on Governmental Affairs. 96th Cong., 2d Sess. (1980); Consultant Reform Act of 
1980: Hearings on HR. 7674 Before the Subcomm, on Human Resources of the House Comm, on Post 
Office and Civil Service, 96th Cong., 2d Sess. (1980). Although the bills had not been reported out of 
committee by the close of the session, they had received wide support in both the Senate and the House.

If Congress does not overrule the Forsham interpretation of agency records 
by amending the Act, courts can still temper much of Forsham's effect by 
construing the term agency to include consultants and grantees in certain 
circumstances. Although the Supreme Court’s Forsham opinion suggested 



1981] “Agency” Under the FOIA 1247

that federal funding alone could not bring a grantee within the meaning of 
agency under the Act,156 the Court specifically declined to foreclose the 
possibility that other factors might suffice.157 Indeed, the Court even sug
gested several such factors.158 Thus, treating consultants or grantees as 
agencies or parts of agencies in certain circumstances remains a possible 
alternative to legislative action.

156. See 445 U.S. at 180 (dictum) (federal grants generally do not create partnership or joint venture 
with recipient and do not serve to convert private acts to government acts in absence of extensive 
supervision of recipient).

157. See id. at 178 n.9 (even though government control insufficient to render private grantee federal 
agency, grantee could still be federal agency); cf. id. at 182 (other facts might indicate documents could be 
agency records although generated by private grantee).

158. See id. at 180 (suggesting partnership with government, joint venture, or substantial government 
supervision might make private entity agency for purposes of FOIA).

159 HR Rep. No. 876, 93d Cong., 2d Sess. 8 (1974), reprinted in 1975 Source Book, supra note 2, at 
128.

160 See S. Rep. No. 813, 89th Cong., 1st Sess. 3 (1965) (large number of departments, branches, and 
agencies not directly responsible to people indicates need for policy of full disclosure), reprinted in 1974 
Source Book, supra note 2, at 37-38.

111. A Functional Approach to Agency Status

As an alternative to a legislative overruling of Forsham's interpretation of 
agency records, courts could permit public access to grantee and consultant 
records by modifying their interpretation of agency under the FOIA. 
Congress intended the Act’s definition of agency to encompass entities that 
perform governmental functions and control information of public interest.159 
By focusing on the structural attributes of federal administrative agencies, 
however, courts fail to effectuate this purpose. A functional test, on the other 
hand, would properly implement the FOIA’s purpose.

A functional approach would require a court to assess whether a private 
entity performs an agency’s work and to determine the degree to which the 
entity supplants the agency in the performance of basic agency functions. 
Although no bright line standard exists for determining when an ostensibly 
private entity is performing governmental functions, a number of sources can 
provide guidance in making this determination. Reference to statutes or 
executive directives, for example, would assist a court in identifying an 
agency’s basic functions. Reference to federal management directives would 
help to determine when an outside entity ceases to merely assist and assumes 
the government’s role in a given area.

A. THE FUNCTIONAL TEST: APPLICATION AND PRECEDENT

The suggested functional test emphasizes Congress’ intention to bring 
entities that perform governmental functions within the FOIA definition of 
agency. Thus, the test requires criteria for measuring the term governmental 
function. Although defining governmental function is difficult, the Act’s 
policies and legislative history suggest guidelines.

Congress intended that the electorate be able to obtain and evaluate 
information relevant to administrative decisions.160 An appropriate definition 
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of governmental function therefore must include activities that are integral 
parts of administrative programs that confer benefits upon, or have coercive 
powers over, citizens. To determine whether a private entity functions as an 
administrative agency courts should look at the organic statute that outlines 
the agency’s basic functions. Courts also should consult additional statutes 
that establish specific agency obligations to further a particular statutory 
scheme. Such statutes, for example, might require an agency to make reports 
or to advise other government departments.161

161 See 33 U.S.C. § 1252 (1976) (requiring EPA Administrator to consult with other federal agencies, 
state and local governments, and industry representatives, and to investigate and develop comprehensive 
water pollution control program); 42 U.S.C. § 5908(n) (1976) (requiring Administrator of Energy 
Research and Development Administration to consult with Attorney General and other officials, report on 
nonnuclear energy policies, and recommend statutory changes).

162. 397 F Supp. 792 (D.D.C. 1975), affd, 546 F.2d 1043 (D.C. Cir. 1976), cert, denied. 431 U.S. 932 
(1977).

163. Id. at 796.
164 Id. at 794; Pub. L. No. 91-604, § 202(c)(1), 84 Stat. 1691 (current version at 42 U.S.C. § 7521 

(Supp. Ill 1979)).
165 Id.; Pub L No. 91-604, § 202(b)(5)(c), 84 Stat. 1691 (current version at 42 U.S.C. § 7521 (Supp. 

Ill 1979)).
166. See id. at 796 (although Academy receives federal support, no significant delegation of 

governmental authority, jurisdiction, administrative function or power shown); id. at 802 (Academy 
merely compiles information while conducting studies under contracts with federal agencies). The court 
acknowledged, however, that for the purposes of agency determination a court must examine each 
functional arrangement “anew and in its own context.” Id. at 795 (quoting Washington Research Project, 
Inc. v Department of HEW, 504 F.2d 238, 246 (D.C. Cir. 1974), cert, denied, 421 U.S. 963 (1975)).

167. Id.
168. See Grumman Aircraft Eng’r Corp. v. Renegotiation Bd., 482 F.2d. 710, 715 (D C. Cir. 1973) 

(Regional Boards, serving as discrete decision-producing layer in renegotiation process, constitute agency 
distinct from National Board), rev'd on other grounds, 421 U.S. 168 (1974).

The facts of one case illustrate how a functional approach to the 
interpretation of agency could be applied. In Lombardo v. Handler,'62 the 
United States District Court for the District of Columbia ruled that the 
National Academy of Sciences did not constitute an agency.163 164 In reaching its 
decision the court conceded that the Academy’s involvement with the 1975 
auto emission standards stemmed from a very specific congressional delega
tion of power. The Clean Air Act Amendments of 1970 required the EPA 
Administrator to contract with the Academy to study the feasibility of the 
1975 auto emission standards.144 The Act precluded suspension of the 
standards by the EPA unless the Academy determined that compliance with 
the standards was not feasible.165

Despite these facts, the Lombardo court refused to hold that the Academy 
was an agency. The court reasoned that the Academy may have been an 
“ally” of the government without exercising any significant governmental 
authority.166 Yet regardless of whether the Academy operated in other 
circumstances as simply an advisory body lacking any independent authori
ty,167 the Academy’s role in the 1975 auto emission standards constituted a 
discrete layer of the decisionmaking process.168 At least in this limited 
context, therefore, the court therefore should have regarded the Academy as a 
separate agency.
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Under the functional approach an explicit congressional delegation of 
power, like those in Lombardo169 170 and Soucie v. David,™ reduces the difficulty 
of finding that a private entity is an agency under the FOIA. A more difficult 
question arises when an entity lacking specific congressional authorization to 
perform a particular governmental function achieves agency status by de 
facto performance of a governmental function. This situation might exist 
either when a federal agency delegates elements of its statutorily mandated 
responsibilities to a consultant or when an agency directly relies on a grantee’s 
work in formulating administrative policy.

169. See text accompanying notes 164-65 supra (Academy specifically charged with feasibility study of 
auto emission standards).

170. See 448 F.2d, 1067, 1073-75 (D.C. Cir. 1971) (OST established pursuant to congressionally 
approved Executive Reorganization Plan, to evaluate federal SST programs and to report to President and 
Congress).

171. See Forsham v. Harris, 445 U.S. 169, 178 n.9 (1980) (“We do not suggest . . that organization 
receiving federal grant funds could never be found to be a federal agency"); cf. Washington Research 
Project, Inc. v. Department of HEW, 504 F.2d 238, 247-48 (D.C. Cir. 1974) (consultants do not rise to 
agency status unless they become functional equivalent of agency by making agency decisions), cert, 
denied, 421 U.S. 963 (1975); Lombardo v. Handler, 397 F. Supp. 792, 795 (D D.C. 1975) (same), affd, 546 
F.2d 1043 (D.C. Cir. 1976), cert, denied, 431 U.S. 932 (1977).

172. Lombardo v. Handler, 397 F. Supp. at 795 (citing with approval Washington Research Project, 
Inc. v. Department of HEW, 504 F.2d at 248).

173. See Washington Research Project, Inc. v. Department of HEW, 504 F.2d at 248 (primary 
consideration whether consultant has any authority in law to make decisions); cf. Lombardo v. Handler, 
397 F. Supp. at 795 (Academy’s authority appears to rest on respect for qualifications of members rather 
than on delegation of federal authority).

174. See 445 U.S. at 180 & n. 11 (grants of federal funds generally do not create partnership or joint 
venture, or convert recipient’s acts into governmental acts). This suggestion that grantees could constitute 
agencies is curious because it contradicts the Court’s interpretation of the FOIA’s legislative history as 
specifically excluding grantees from the definition of agency. Id. at 179 & n.10 (Congress excluded private 
grantees from agency definition); id. at 179 (legislative history unequivocally indicates intention to exclude 
federal grantees from agency definition); id. at 181 (Congress chose not to make federal grantees agencies). 
But see note 76 supra (discussing absence of congressional consideration of grantees’ siatus as agencies).

175. The terms of some research grants arguably contain the requisite degree of mutuality of purpose 
and expectation of benefit to constitute a joint enterprise. For example, in Forsham both the government 
and the grantee could utilize freely the information generated by the UGDP study. The agency's 
regulations entitled it to a royalty-free nonexclusive license to produce, translate, publish, use, disseminate, 
and dispose of the grant data if the grantee copyrighted a publication resulting from the grant. Forsham v. 
Califano, 587 F.2d 1 128, 1143 (D.C. Cir. 1978) (Bazelon, J., dissenting), aff d sub nom. Forsham v. Harris, 

Although leading FOIA decisions indicate that nongovernmental entities, 
such as consultants or grantees, can achieve the status of an agency under the 
Act,171 the courts have not articulated when such a transformation might take 
place. One approach suggested in Lombardo indicates that consultants 
constitute an agency when they “become the functional equivalent of the 
agency, making its decisions for it.”172 Yet, this approach requires an 
examination of an entity’s legally authorized function, rather than its de facto 
function, and requires that the entity possess authority in law to make the 
agency’s decisions.173

In contrast to the functional equivalent approach articulated in Lombardo, 
the Forsham Court suggested that federal grantees might attain the status of 
agencies when the grantee and the government engage in a joint venture or 
partnership.174 The Forsham Court, however, failed to specify how this kind 
of relationship might arise or why it was absent in the case at hand.175 
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Moreover, the Court did not indicate whether the joint venture or partnership 
standard should be applied broadly as a substitute for the functional 
equivalent test or whether it represents a different standard that pertains only 
to grantees.

A better approach would be for courts to identify whether a private entity 
exercises de facto governmental authority. If the entity in question functions 
as a discrete decisionmaking layer, the court should recognize it as a separate 
agency. If the entity functions as an extension of an agency’s staff, the court 
should consider it as part of that agency.176 Existing federal management 
directives may be useful in determining when a grantee or consultant ceases 
merely to assist an agency and instead operates as the functional equivalent of 
an agency. According to OMB directives, for example, policymaking and 
agency management are basic agency functions that must remain the direct 
responsibility of agency officials.177 The criteria that the GAO employed in its 
recent study of seven agencies’ use of consultants in preparing congressionally 
mandated reports also provide guidance.178 The GAO deemed consultants’ 
involvement significant if they exercised primary responsibility in analyzing 
baseline data used in the reports or if they worked jointly with the agency in 
preparing the final reports.179

445 U.S. 169 (1980). Although the record is unclear, the mutual control in Forsham may have been 
sufficient to characterize the arrangement as a joint venture. See note 78 supra and accompanying text 
(unusual degree of federal involvement in Forsham grant) But see Forsham v. Califano, 587 F.2d at 1138 
(federal government exercised control over only non-core grantee activities).

176 For purposes of exemption 5, two circuits hold outside consultants to be part of an agency’s staff. 
See notes 182-87 infra and accompanying text (communications by consultants may constitute intra- 
agency memoranda within meaning of exemption 5).

177 Office of Management and Budget, OMB Bull. 78-11, Guidelines for Use of 
Consulting Services 2 (1978).

178 GAO Report, supra note 24, at 9.
179. Id.
180. See notes 22-33 & 45-57 supra and accompanying text (discussing agencies’ use of consultants and 

grantees to perform agency functions).
181 See note 2 supra (discussing need for voters to have detailed knowledge of government activities).
182 5 U.S.C. § 552(b)(5) (1976).
183. Soucie v. David, 448 F.2d 1067, 1078 n.44 (D.C. Cir. 1971).
184 460 F.2d 1030 (5th Cir. 1972), cert, denied, 410 U.S. 926 (1973).

The proposed functional test assesses what the consultant or grantee 
actually does, rather than what it theoretically should do. The test recognizes 
that consultants in fact may make decisions for an agency even though agency 
regulations nominally limit consultants to an advisory capacity.180 Thus, the 
functional test recognizes de facto administrative power regardless of statuto
ry authorization. This approach would better fulfill the FOIA’s purpose181 
because the public has as great a need to know the activities of those who in 
fact govern, as it does to know the activities of those who are legally 
empowered to govern.

Both the District of Columbia and Fifth Circuits have already adopted a 
functional test in cases involving the FOIA’s exemption 5, which protects 
inter-agency and intra-agency deliberative materials.182 The District of Co
lumbia Circuit observed in Soucie that exemption 5 protects an intra-agency 
memorandum even if outside consultants prepared the report.183 In Wu v. 
National Endowment for the Humanities,184 the United States Court of 
Appeals for the Fifth Circuit held that the work product of outside 
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consultants constituted exempt intra-agency memoranda.185 Recently, in 
United Steelworkers of America v. Marshall,186 the District of Columbia 
Circuit noted that “the circuit courts, in applying the intra-agency exemption 
. . . have recognized that where outside consultants so engage in the 
deliberative process there is no functional difference between staff and 
consultants, and so there should be no legal difference.”187 The proposed 
functional test extends the interpretation of agency under the FOIA em
ployed in Soucie, Wu, and United Steelworkers. As a result, courts can 
consider nongovernmental entities not only part of an agency’s staff, but also 
distinct agencies subject to the FOIA.

185 Id. at 1032; accord, Hoover v. Department of Interior, 611 F.2d 1132, 1138 (5th Cir, 1980) 
(exemption 5 protects outside expert’s report as intra-agency memorandum).

186. No. 79-1048 (D.C. Cir. Aug. 15, 1980) (as amended Jan. 30,1981).
187 Id., slip op. at 43 (emphasis in original); accord, Chemical Mfr’s Ass’n v OSH A. No. 80-605, slip 

op. at 3-4 (D.D.C. Dec. 12, 1980) (consultant's reports intra-agency memorandum for purposes of 
exemption 5).

188. 5 U.S.C. § 552(b) (1976).
189. See Forsham v. Califano, 587 F.2d 1128, 1137 (D.C. Cir. 1978) (federal grants and contracts result 

in expenditures of billions of dollars, production of millions of documents; accepting plaintiffs’ contentions 
would have far-reaching effect), aff d sub nom. Forsham v. Harris, 445 U.S. 169 (1980); CIBA-GEIGY 
Corp. v. Mathews, 428 F. Supp. 523, 530 (S.D.N.Y. 1977) (federal funding does not imbue private research 
data with public character; contrary holding would have chilling effect on independent research efforts). In 
CIBA-GEIGY the court suggested that accepting plaintiffs’ argument that defendant research group 
constituted a de facto agency might result in FOIA requests asking students receiving federal educational 
loans to disclose their schoolwork. Id. at 530 n.7. The court's use of this analogy illustrates its failure to 
distinguish research grants like the one at issue in CIBA-GEIGY from those types of federal grant 
programs, such as block grants to communities and loans to individuals, for which a FOIA request would 
be wholly inappropriate.

190. 5 U.S.C. § 552(b)(6) (1976).

The functional test does not lend itself to mechanical application. The 
operation of the current test, which rests on federal control and decisionmak
ing authority, is less complicated. The proposed alternative, on the other 
hand, demands a more substantial analysis because it requires an assessment 
of whether an entity performs a governmental function, a term that admits of 
no simple definition, but which may be ascertained from the Act’s underlying 
purposes.

B PRACTICAL CONSIDERATIONS

The proposed functional test requires merely a threshold determination of 
whether the FOIA applies to contractors and grantees at all; it does not 
guarantee public access to these entities’ records. Even when an entity does 
constitute an agency, the nine categories of exemptions188 might allow the 
consultant or grantee to withhold the requested records. Contrary to the 
concern expressed by a number of courts,189 application of the test would not 
open the records of all recipients of government funds to public scrutiny.

If the grantees at issue in Forsham had been an agency under the FOIA, a 
number of exemptions might have applied, thus reducing the amount of 
material subject to public disclosure. In particular, exemption 6, which 
protects “personnel and medical files and similar files the disclosure of which 
would constitute a clearly unwarranted invasion of personal privacy,”190 
might have been applicable because the UGDP’s raw data included patients’ 
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medical records.191 Prior to disclosure the agencies involved would have been 
required to delete personal details that identified individual patients.192

191 Forsham v. Califano, 587 F.2d 1128, 1132 (D.C. Cir. 1978), off d sub nom. Forsham v. Harris, 445 
U.S. 169 (1980). The particular documents plaintiffs sought contained observations of over 1,000 diabetic 
patients. Id.

192 W'hen disclosure of an entire record would result in a “clearly unwarranted invasion of personal 
pnvacy" under exemption 6, the Act requires agencies to provide “any reasonably segregable portion . . . 
after deletion of the portions which are exempt.” 5 U.S.C. § 552(b)(6) (1976).

193. 5 U.S.C. § 552(b)(5) (1976). See generally Note, The Freedom of Information Act and the 
Exemption for Interagency Memoranda, 86 Harv. L. Rev. 1047 (1973).

194 See H R Rep. No. 1497, 89th Cong., 2d Sess. 10 (1966) (exchange of ideas among agency 
personnel cannot be completely frank if FOIA forces agency to operate in fishbowl), reprinted in 1974 
Source Book, supra note 2, at 31; Ackerly v. Ley, 420 F.2d 1336, 1341 (D C. Cir. 1969) (basis of 
exemption 5 is free exchange of ideas without threat of cross-examination in public tribunal).

195 To promote candor in government policy-making deliberations, exemption 5 protects only 
predecisional materials. NLRB v. Sears, Roebuck & Co., 421 U.S. 132, 151-53 (1975).

196 See EPA v. Mink, 410 U.S. 73, 89 (1973) (exemption 5 distinguishes materials reflecting 
deliberative or policy-making processes from those concerning purely factual or investigative matters); 
Washington Research Project, Inc. v. Department of HEW, 504 F 2d 238, 249 (D C. Cir. 1974) (exemption 
5 protects evaluative materials to ensure integrity of deliberative process), cert, denied, 421 U.S. 963 (1975).

197 1 he protection afforded by exemption 5 parallels the approach governing private parties' discovery 
of documents in litigation against government agencies. EPA v. Mink, 410 U.S. 73, 91 (1973). Exemption 5 
does not extend “to the discovery of purely factual material appearing in those documents in a form that is 
severable without compromising the private remainder of the documents.” Id.

198 5 U.S.C. § 552(b)(4) (1976) (exemption for “trade secrets and commercial information obtained 
from a person and privileged or confidential”).

199. E.g., Washington Research Project, Inc. v. Department of HEW, 504 F.2d 238, 245 n.8 (D C. Cir. 
1974) (quoting Restatement of Torts § 757, Comment b (1939)), cert, denied, 421 U.S. 963 (1975); 
Martin Marietta Corp. v. FTC, 475 F. Supp. 338, 342 (D.D.C. 1979) (same); Ashland Oil, Inc. v. FTC, 409 
F. Supp. 297, 303 (D.D.C.) (same), affd, 548 F.2d 977 (D.C. Cir. 1976).

200 In Washington Research Project, Inc. v. Department of HEW. the District of Columbia Circuit 
rejected the government’s attempt to analogize the value of research designs in the scientific world to the 

In addition, exemption 5, which protects inter-agency or intra-agency 
deliberative materials,193 might have further restricted the volume of materi
als for which disclosure would be mandatory. Congress intended this 
exemption to protect the quality of the administrative decisionmaking process 
and the free exchange of ideas194 that leads to final agency action.195 Courts 
construing exemption 5 have distinguished policymaking from fact-gathering, 
and have limited the protection afforded by that exemption to materials 
reflecting deliberative processes.196 Although it might not have exempted the 
purely factual data of the UGDP study from FOIA disclosure,197 exemption 5 
would have protected any opinions, impressions, or recommendations found 
in predecisional materials.

Finally, exemption 4, which protects trade secrets and commercial or 
financial information, also might have restricted public access to the UGDP 
data.198 When applying exemption 4 courts often utilize a broad definition of 
trade secret that includes “any formula, pattern, device, or compilation of 
information which is used in one’s business, and which gives him an 
advantage over competitors who do not know or use it.”199 The Forsham 
Court could have regarded UGDP as a business engaged in scientific 
research, and therefore restricted the availability of its research designs in the 
same manner that confidential trade secrets or commercial data would be 
protected.200
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Recognizing consultants and grantees as agencies for purposes of the FOIA 
does pose significant practical problems. The Supreme Court, for example, 
has expressed concern about the prospect of imposing upon private entities 
the time-consuming and costly administrative burdens of FOIA compliance, 
such as indexing records, searching for specific information, and producing 
the requested materials.201 The costs associated with imposing FOIA duties 
on consultants and grantees are difficult to estimate because of the wide range 
of entities that contract with the government.202

value of trade information in the commercial world. See 504 F.2d 238, 244-45 (D C. Cir. 1974) 
(noncommercial scientist's research design not literally trade secret or item of commercial information 
because scientist not involved in trade or commerce), cert, denied, 421 U.S. 963 (1975). The court, however, 
left open the possibility that exemption 4 might apply to grantees engaged in profit-yielding research or 
ventures based on biomedical research. Id. at 244 n.6. Because federal regulations often prohibit or restrict 
the award of grants to profit-making organizations, S. Rep. No. 449, 95th Cong., 2d Sess. 24 (1977), 
reprinted in [1978] U.S. Code Cong. & Ad. News 11, 28, exemption 4 
unavailable to many federal grantees unless some secondary commercial use of their research data exists. 
See 504 F.2d at 244 n.6 (Public Health Service regulations disqualified for-profit entities from grant 
consideration; “only an individual grantee engaged in profit-oriented research, or a non-profit organization 
that engages in profit-making ventures based on biomedical research, could conceivably be shown to have a 
commercial or trade interest [in the research design]”).

Exemption 4 has greater applicability to research generated by paid consultants, many of whom are 
profit-seeking individuals or organizations. For instance, during a 1979 Senate hearing concerning the 
federal government’s use of consulting services, one witness testified at length about the difficulties he 
encountered in obtaining access under the FOIA to materials generated by DOE consultants such as Booz, 
Allen & Hamilton, Arthur D. Young & Co., and others. Federal Government’s Use of Consultant Services: 
Hearing Before Subcomm, on Civil Services and General Services of the Senate Comm, on Governmental 
Affairs, 96th Cong., 1st Sess. 13-14 (1979) (statement of D. Guttman). The potential reach of exemption 4 
is especially broad with respect to consultant-generated data because paid consulting organizations often 
borrow data developed in connection with their work for nongovernmental clients. See id. at 19 (Stanford 
Research Institute’s research for DOE based on studies conducted on proprietary basis for Exxon and Shell 
Oil). Such data, therefore, might contain the commercial data or trade secrets of entities other than the 
consulting firm itself.

201. See Forsham v. Harris, 445 U.S. 169, 181 & n.13 (1980) (if agency status extends to private 
grantee, 55 million documents in grantee’s possession would be subject to FOIA disclosure as agency 
records).

202. Large consulting firms, such as the Stanford Research Institute, might have sufficient financial 
and staff resources to enable them to cope with FOIA compliance. The burdens of the FOIA, however, 
could overwhelm smaller consulting firms or research grantees. The UGDP data in Forsham, for instance, 
consisted of some 55 million documents that would have required indexing, reviewing, and duplication. If 
these burdens constitute an intolerable drain on consultants’ and grantees’ resources, legislative reformula
tion of the agency records definition may be preferable to a broader judicial interpretation of agency.

An additional consideration particularly relevant to grantees is the possibility of unfair surprise that 
might result from grantees’ ignorance, at the time the grant was awarded, that their research would form 
the basis for regulatory actions. Consequently, if a grantee’s work eventually does form the basis of 
regulatory actions, the grantee may be burdened unexpectedly with agency obligations under the FOIA. 
Cf. notes 39-42 supra and accompanying text (agencies award grants without expectation of specific end 
product); CIBA-GEIGY Corp. v. Mathews, 428 F. Supp. 523, 525 (S.D.N.Y. 1977) (UGDP activities 
undertaken without any specific regulatory purpose). Potential grantees might be reluctant to accept 
federal grants if they were uncertain whether their data will supply the foundation for controversial 
regulatory decisions, thereby prompting numerous FOIA requests.

203. The government retains consultants through the use of procurement contracts. Acceptance of a 
grant creates a legal duty on the grantee’s part to use the funds made available in accordance with the grant 
terms. Mason, supra note 38, at 166, 167 n.21.

These practical problems, however, are not insurmountable. The relations 
between the government and consultants or grantees are essentially contrac
tual.203 Thus, private entities unwilling to bear the potential costs of respond



1254 The Georgetown Law Journal [Vol. 69:1223

ing to FOIA requests in connection with work undertaken for the government 
can negotiate for terms that shift those costs to the government.204 Consult
ants and grantees can demand contract provisions requiring the government 
to take possession of the underlying data generated in the course of contract 
performance. Such provisions would foreclose the opportunity for FOIA 
requestors to compel disclosure from consultants and grantees: the data 
sought would constitute agency records obtainable directly from the agency. 
Alternatively, private entities can negotiate provisions allocating the costs of 
complying with an FOIA request.

204. Grantees and consultants often possess sufficient bargaining power to require such provisions. See 
id. at 181-82 (potential grantees’ bargaining position often sufficient to impose desired grant terms); cf. 
Federal Government’s Use of Consultant Services: Hearing Before the Subcomm, on Civil Services of the 
Senate Comm, on Governmental Affairs, 96th Cong., 1st Sess. 19 (1978) (statement of D. Guttman) 
(government agreed to treat Stanford Research Institute (SRI) as private client and abide by SRI's ground 
rules regarding possession of SRI’s synfuels study conducted for DOE).

205. Forsham v. Califano, 587 F.2d 1128, 1138 (D.C. Cir. 1978), affd sub nom. Forsham v. Harris, 445 
U.S. 169 (1980).

206. Id.
207. Id. at 1137.
208. Id. at 1139. In addition to expressing its concern for grantee autonomy, the District of Columbia

Circuit briefly alluded to the issue of federalism implicated by classifying state institutions that are also 
federal grantees, such as the state universities involved in the UGDP program, as federal agencies under 
the FOIA. Id. at 1139 (dictum). The court indicated that although such issues are not necessarily of 
constitutional dimension, they are relevant “in appraising the extent to which such grantees are 
automatically governed by rules provided by Congress for the federal agencies Id. (dictum).

If the FOIA definition of agency were held applicable to grantees, courts might have to exclude state 
institutions because FOIA precedents indicate that arms of state governments cannot constitute federal 
agencies. See Kerr v. United States Dist. Court for the N. Dist. of Cal., 511 F.2d 192, 197 (9th Cir. 1975) 
(FOIA applicable only to authorities of U.S. government; not applicable to California Adult Authority, 
state agency), aff d, 426 U.S. 394 (1976); Ciccone v. Waterfront Comm’n of N.Y. Harbor, 438 F. Supp. 55, 
58 (S.D.N.Y. 1977) (commission instrumentality of New York and New Jersey; not agency under FOIA); 
Independent Investor Protective League v. N.Y. Stock Exch., 367 F. Supp. 1376, 1377 (S.D.N.Y. 1973) 
(exchange non-profit corporation of State of New York rather than federal authority, and thus not agency 
under FOIA).

209. See Mason, supra note 38, at 176-77 (1976) (government imposes requirements on grantees to 
further important federal policies).

210. See id. (grantees required to follow federal guidelines concerning civil rights, merit system 
protection, and wages and hours).

211. See note 78 supra (NIH, not UGDP. conceived study, developed protocol, and supervised and 

The District of Columbia Circuit’s Forsham opinion expressed fear that 
subjecting grantees to the requirements of FOIA disclosure might threaten 
the traditional concept of grantee autonomy.205 The court noted that the 
concept of grantee autonomy was a “core concept” of the grant instrument,206 
and that it was as valid as the full disclosure policy underlying the FOIA.207 
Resolving the conflict between these competing policies, the court added, was 
the responsibility of Congress.208

This theory of grantee autonomy, however, has not prevented the imposi
tion on grantees of requirements designed to advance important federal 
policies.209 Grantees, for example, must comply with federal antidiscrimina
tion and labor practice guidelines.210 Why the broad policy of full disclosure 
that animates the FOIA also should not outweigh the policy of grantee 
autonomy is unclear, particularly when the government-grantee relationship, 
as in Forsham, might not conform to the traditional model of the autonomous 
grantee.211 Moreover, federal officials often employ grants interchangeably 



1981] “Agency” Under the FOIA 1255

with procurement contracts,212 making the term grant an unreliable guide to 
the nature of the underlying relationship.

directed UGDP study).
212. See notes 43-44 supra and accompanying text (discussing reasons procurement officials use grants 

and contracts interchangeably).
213. Forsham v. Califano, 587 F.2d 1 128, 1137 (D.C. Cir. 1978), aff d subnom. Forsham v. Harris, 445 

U.S. 169 (1980). The court, however, refused to base its decision on this “policy speculation," noting that 
balancing these competing policy considerations is the role of Congress, not the courts. Id. at 1 137-38. But 
cf. CIBA-GEIGY Corp. v. Mathews, 428 F. Supp. 523, 530 & nn.5-7 (S.D.N.Y. 1977) (imbuing research 
data with public character because of government funding would chill independent research and 
development).

214. Forsham v. Harris, 445 U.S. 169, 173 (1980).
215. See Forsham v. Califano, 587 F.2d at 1147 (Bazelon, J., dissenting) (inconveniences of current 

grant conditions have imperceptible effect on enthusiasm for federal research grants).

In Forsham the United States Court of Appeals for the District of 
Columbia bolstered its discussion of the need for grantee autonomy by 
speculating that the FOIA’s requirements might have a chilling effect on the 
willingness of future researchers to accept federal grants.213 A chilling effect, 
however, appears unlikely. Under the terms of the grant in Forsham, the 
government had the right to take possession of the UGDP raw data.214 Had 
the government exercised its option, the reasoning of Forsham suggests that 
the data would have become agency records, which the public could have 
obtained by directing a FOIA request to either HEW or FDA. This 
possibility apparently did not deter UGDP from accepting the grant.215 At the 
least, courts should not restrict disclosure under the FOIA on the basis of 
fears that contractors and grantees themselves do not express.

Conclusion

The Freedom of Information Act is the product of Congress’ persistent 
efforts to open the administrative bureaucracy to public scrutiny. The Act 
reflects a congressional judgment that federal agencies, if left to themselves, 
would operate in near secrecy. To prevent this, the Act requires disclosure of 
agency records as the norm, and sets forth nine specific and exclusive 
instances that might justify nondisclosure. The prevailing construction of the 
term agency, however, frustrates the elaborate statutory machinery that 
Congress established to assure agency compliance with the Act’s policy of 
disclosure. The threshold determination that the entity subjected to a FOIA 
request is not an agency means that the Act does not apply. Under the current 
interpretations of the terms agency and agency records, federal agencies may 
delegate their governmental functions to private entities, use the entities as 
repositories for records generated in the performance of such functions, and 
circumvent the Act’s disclosure requirements. To correct this situation, either 
the courts should reinterpret the definition of agency to include entities that 
perform governmental functions, or Congress should amend the Act to 
overrule the Supreme Court’s restrictive construction of agency records.

Anne Harvey Wright





Forum Non Conveniens and Foreign Plaintiffs in 
the Federal Courts

The growth in international trade, the rise of multinational corporations, 
and the relative ease of transporting people and goods abroad have resulted in 
the emergence of international products liability litigation. The potential for 
such litigation arises in numerous contexts. For example, a defective automo
bile is manufactured in America by a subsidiary of a Japanese corporation and 
exported to England where it is purchased by a Frenchman who, while 
driving in Paris, is injured along with his Dutch passenger when the defect 
causes an accident. An American on a business trip to Italy buys German 
wine and becomes ill in London, causing him to slip in his hotel and suffer 
injury. A plane manufactured by an American company is flown by a Greek 
airline and crashes en route to Spain.

The court in which the plaintiff chooses to bring such complicated 
transnational suits confronts competing laws governing matters including the 
burden of proof, the time in which the suit may be brought and the 
availability of strict liability. Long before the sophistication of trade and 
travel that followed World War II, admiralty courts had developed the 
doctrine of forum non conveniens to aid in the disposition of complicated suits 
arising out of international maritime commerce.1 In Gulf Oil Corp. v. Gilbert,2 
the Supreme Court extended the applicability of the doctrine beyond the 
admiralty context, holding that federal district courts also have discretion to 
dismiss suits at law or in equity properly within their jurisdiction.3 Under the 
doctrine of forum non conveniens, a court may dismiss an action when there is 
an alternative forum in which the defendant is amenable to process,4 and the

1. See generally Bickel, The Doctrine of Forum Non Conveniens as Applied in the Federal Courts in 
Matters of Admiralty, 35 Cornell L.Q. 12 (1949); Blair, The Doctrine of Forum Non Conveniens in Anglo- 
American Law, 29 Colum. L. Rev. 1 (1929).

2. 330 U.S. 501 (1947). In Gulf Oil, a Virginia plaintiff brought a diversity suit in the United States 
District Court for the Southern District of New York claiming that the New York defendant’s negligence 
caused the destruction by fire of the plaintiffs Virginia warehouse. Id. at 502-03. The defendant conducted 
business in Virginia, the tort occurred in Virginia, almost all the witnesses lived in Virginia, and the 
defendant sought to implead a Virginia party. Id. at 511. In addition, permitting the action to proceed in 
New York would involve conflict of laws problems. Id. at 511-12. The Supreme Court, therefore, held that 
the trial court did not abuse its discretion by dismissing the complaint in favor of a Virginia forum. Id. at 
512.

3. Id. at 504. See generally 1A Moore’s Federal Practice pt. 2 1,0.204 (2d ed. 1980); Restate
ment (Second) of Conflict of Laws § 84 (1971); 15 C. Wright, A. Miller & E. Cooper, Federal 
Practice and Procedure § 3828 (1976); Barrett, The Doctrine of Forum Non Conveniens, 35 Calif. L. 
Rev. 380 (1947); Braucher, The Inconvenient Federal Forum, 60 Harv. L. Rev. 908 (1947); Dainow, The 
Inappropriate Federal Forum, 29 III. L. Rev. 867 (1935); Note, The Proper Role of the Residence Factor in 
Forum Non Conveniens Motions, 45 S. Cal. L. Rf.v. 249 (1972); Note, The Convenient Forum Abroad, 20 
Stan. L. Rev. 57 (1967); Note, The Convenient Forum Abroad Revisited: A Decade of Development of the 
Doctrine of Forum Non Conveniens in International Litigation in the Federal Courts, 17 Va. J. Int'l L. 755 
(1977) [hereinafter Note, The Convenient Forum Abroad Revisited],

4. Gulf Oil Corp. v. Gilbert, 330 U.S. at 507.

1257



1258 The Georgetown Law Journal [Vol. 69:1257

plaintiff's chosen forum is either unreasonably vexatious and oppressive to the 
defendant5 or unduly burdensome to the court.6

5. See id. at 508 (plaintiff may not harass defendant by inflicting expense or trouble unnecessary to 
own right to pursue remedy); O. Gibb, The International Law of Jurisdiction in England and 
Scotland 212-13 (1926) (forum non conveniens motion should not be granted unless hardship would 
amount to vexatiousness or oppression).

6. See 330 U.S. at 508-09 (potential administrative difficulties for court among considerations relevant 
to granting forum non conveniens motion).

7. Williams v. Green Bay & W.R.R., 326 U.S. 549, 554 (1946) (quoting Rogers v. Guaranty Trust Co., 
288 U.S. 123, 151 (1933) (Cardozo, J., dissenting)).

8 Note, The Convenient Forum Abroad Revisited, supra note 3, at 757.
9. See Manu Int’l, S.A. v. Avon Prods., Inc., 641 F.2d 62,67 (2d Cir. 1981) (forum non conveniens 

dismissal denied in part because of plaintiffs practical inability to sue in alternative forum); Fiorenza v. 
United States Steel Int’l, Ltd., 311 F. Supp. 117, 120-21 (S.D.N.Y. 1969) (forum non conveniens dismissal 
denied because of plaintiffs inability to pre-pay retainer and advance costs required in country prohibiting 
contingent fee arrangements); Odita v. Elder Dempster Lines, Ltd., 286 F. Supp. 547, 550-51 (S.D.N.Y. 
1968) (forum non conveniens dismissal denied because plaintiff unable to obtain counsel on contingent fee 
basis in United Kingdom).

10. See Mobil Tankers Co., S.A. v. Mene Grande Oil Co., 363 F.2d 611, 614 (3d Cir.) (forum non 
conveniens dismissal denied because of possible detrimental effect on plaintiffs cause of action when 
procedures of foreign forum less conducive to fair administration of justice), cert, denied, 385 U.S. 945 
(1966).

11. See Bickel, supra note 1, at 28 & n.68 (court should retain jurisdiction if law of alternative forum 
would deny recovery); cf. Fitzgerald v. Texaco, Inc., 521 F.2d 448, 453 (2d Cir. 1975) (within court’s 
discretion to dismiss action on forum non conveniens grounds even if law in alternative forum less favorable 
to plaintiffs chance of recovery), cert, denied, 423 U.S 1052(1976). But see id. at 458 (Oakes, J., dissenting) 
(limitations upon or denial of recovery to foreign plaintiff sufficient reason to deny forum non conveniens 
dismissal).

12. Note, The Convenient Forum Abroad Revisited, supra note 3, at 757.
13. The doctrine developed in response to the strategy of some plaintiffs to bring suit in a place that was 

inconvenient for the adversary. Gulf Oil Corp. v. Gilbert, 330 U.S. at 507.

Although the forum non conveniens doctrine was designed as an “instru
ment of justice,”7 its application may create special difficulties for foreign 
plaintiffs bringing actions in United States courts. These difficulties are 
particularly significant when foreign plaintiffs seeking compensation for 
injuries incurred outside of the United States bring products liability suits 
against American manufacturers. In these circumstances there is a substantial 
likelihood that a plaintiff who is denied a United States forum may be 
prevented from pressing his claim elsewhere because of legal or financial 
obstacles that effectively prevent access to alternative foreign forums.8 For 
example, forum non conveniens dismissal practically may act as a bar to a 
plaintiffs reinstituting his claim in another forum if the amount in controver
sy is too small to justify the expense of a second proceeding, or if the plaintiff 
cannot afford to litigate in a country that prohibits contingent fee arrange
ments with counsel.9 Furthermore, a plaintiff forced to sue in a foreign forum 
may be subjected to a detrimental change in applicable procedural10 and 
substantive law, which might either totally deprive him of a particular cause 
of action, or severely limit the amount he can recover.11

American defendants have turned with increasing frequency to the forum 
non conveniens doctrine because it has proven to be an effective means to 
avoid litigating an international dispute in federal court.12 Although it is 
common practice, a purely defensive use of forum non conveniens as a 
litigation strategy conflicts with the doctrine’s underlying purpose: ensuring 
that defendants are protected from unnecessary inconvenience.13 In terms of 
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convenience, it is not readily apparent why an American defendant would 
seek the dismissal of a suit brought on his own “home turf.”14 In most 
instances, American defendants actually appear more likely to suffer incon
venience if the forum non conveniens dismissal is granted, and the plaintiff 
then reinstitutes his suit in an alternative foreign forum.15

14. See Manu Int’l, S. A. v. Avon Prods., Inc., 641 F.2d 62, 67 (2d Cir. 1981) (odd, if not unfair, to force 
Belgian plaintiff to sue in Taiwan when New York is site of defendant’s home office and closer to most 
witnesses); Phoenix Canada Oil Co. v. Texaco, Inc., 78 F.R.D. 445, 453 (D. Del. 1978) (plaintiff who

cedes “home turf’ advantage does not harass defendants); cf. Bickel, supra note 1, at 41 (unless place of 
business overseas, unlikely that American citizen would prefer trying case in foreign forum); Note, The 
Convenient Forum Abroad Revisited, supra note 3, at 778 (not readily apparent why United States citizen
defendant would seek forum non conveniens dismissal from United States court).

15. See Note, The Convenient Forum Abroad Revisited, supra note 3, at 778 (unless defendant resides 
abroad, probably inconvenient or financially impossible to defend litigation in foreign forum).

16. See Barrett, supra note 3, at 386-87 (Scottish practice permitted courts to decline hearing cases 
when justice better served by trial in another forum); Braucher, supra note 3, at 909-10 (forum non 
conveniens outgrowth of Scottish plea, forum non competens, which challenged court’s jurisdiction). See 
also O. Gibb, supra note 5, at 212-13.

This note examines the propriety of American courts’ considering a 
plaintiffs foreign citizenship as a decisive factor weighing against retaining 
jurisdiction. After reviewing the criteria used to determine whether forum 
non conveniens dismissal is appropriate, the note analyzes the special proce
dural obstacles confronting the foreign plaintiff forced to sue in an alternative 
foreign forum. The note then examines the relative interests of the American 
and alternative forums, as well as the general policy considerations that are 
implicated when a foreign plaintiff brings suit in the United States. The note 
focuses throughout on products liability litigation as illustrative of these 
problems and policy issues.

The note then argues that foreign citizenship alone does not warrant 
imposing a higher burden on a plaintiff opposing a forum non conveniens 
motion because the objectives of the forum non conveniens doctrine are to 
ensure fairness and to balance the convenience of all the parties and the court. 
Finally, this note focuses on recent applications of forum non conveniens in 
drug liability actions brought by foreign plaintiffs, and proposes two addi
tional forum non conveniens criteria that courts should consider when 
balancing forum non conveniens factors in international products liability 
suits: (1) the existence of a pervasive foreign regulatory scheme that indicates 
the foreign government’s interest in the controversy, and (2) the degree of 
operational independence enjoyed by a foreign subsidiary from its American 
parent corporation, which might indicate that litigation should take place in 
the foreign forum. The note concludes that rather than discriminating against 
foreign plaintiffs, federal courts should weigh carefully the delicate balance of 
fairness and convenience when forum non conveniens dismissal might seri
ously prejudice the foreign plaintiff.

I. Historical Background of the 
Forum Non Conveniens Doctrine

The doctrine of forum non conveniens originated as an equitable remedy in 
the common law of Scotland16 and later became part of the common law of 
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many American states.17 In addition, the admiralty courts developed discre
tionary dismissal doctrines long before the Supreme Court recognized the 
forum non conveniens doctrine as generally applicable to federal court 
litigation.18 Such discretionary dismissal doctrines stemmed from the admi
ralty courts’ recognition that although they possessed the power to hear 
maritime cases involving aliens, they also possessed the discretion to 
refuse to exercise that power.19 In Gulf Oil Corp. v. Gilbert20 and its 
companion case, Koster v. American Lumbermens Casualty Co.,21 the Su
preme Court extended the doctrine of forum non conveniens beyond its 
common law and admiralty roots. The Court held that even when venue and 
jurisdiction are proper, federal courts can invoke the doctrine of forum non 
conveniens to dismiss legal or equitable actions if inconvenience to the parties, 
witnesses, or the local courts would render litigation in another forum more 
appropriate.22

17. See Blair, supra note 1, at 2 (although rarely referring to it by name, state courts have applied forum 
non conveniens doctrine in numerous instances); Braucher, supra note 3, at 914 (state courts effectively 
have applied forum non conveniens doctrine since 1817).

18. In Willendson v. Forsoket the court refused to hear a foreign seaman’s claim against his master, the 
captain of a Danish ship, for wages. 29 F. Cas. 1280, 1284 (C.C.D. Pa. 1801) (No. 17,682). Willendson is 
the first reported case in which an American admiralty court applied the forum non conveniens doctrine. 
For a discussion of the history and evolution of the forum non conveniens doctrine in admiralty courts, see 
Bickel, supra note 1, at 18-47. For a compilation of cases, articles, and books relevant to the doctrine of 
foreign non conveniens in admiralty law, see A. Ehrenzweig, Conflict of Laws § 35, at 122 n.12 
(1952).

19. See Bickel, supra note 1, at 20 (in determining whether to exercise jurisdiction, admiralty courts 
considered reasons for existence of distinct admiralty jurisdiction).

20. 330 U.S. 501 (1947).
21. 330 U.S. 518 (1947).
22. 330 U.S. at 508-09. See generally 1 Moore’s Federal Practice 0.145 (2d ed. 1980).
23. 330 U.S. at 508-09. A court cannot dismiss a suit on forum non conveniens grounds unless another 

forum exists in which the plaintiff can subject the defendent to jurisdiction. Note, Requirement of A Second 
Forum For Application of Forum Non Conveniens, 43 Minn. L. Rev. 1199, 1199 (1959). Additionally, the 
court may condition dismissal upon defendant’s assurance that he will submit to another forum’s 
jurisdiction, even if the defendant would not ordinarily be amenable to process in that forum. Id. at 1202; 
see note 33 infra and accompanying text (discussing conditional dismissal on forum non conveniens 
grounds).

24. 330 U.S. at 508-09.
25. Id. at 508.
26. See id. at 511 (defendant’s inability to implead necessary party as possible factor in determining 

disposition of forum non conveniens motion). See also Fitzgerald v. Texaco, Inc., 521 F.2d 448. 453 (2d Cir. 
1975) (American defendant’s inability to implead other parties factor weighing against retention of 
jurisdiction in United States), cert, denied, 423 U.S. 1052 (1976).

In Gulf Oil and Koster, the Supreme Court set out the criteria that federal 
courts must consider when determining whether the plaintiff may continue to 
pursue his remedy in the chosen forum.23 The Court divided these factors into 
those affecting the “private interests” of the litigants, and those bearing on the 
“public interests” of the local forum.24 According to Gulf Oil, the relevant 
private interest factors include the accessibility of proof, the availability and 
cost of obtaining witnesses, the possibility of viewing premises, the ease and 
expense of trial, the enforceability of any judgment rendered,25 and the 
possibility of impleading third parties.26 Public interest factors include court 
congestion, the burden imposed on local juries forced to decide cases having 
no connection with the community in which the court sits, the benefit of 



1981] Forum Non Conveniens 1261

holding trials affecting the public in a place accessible to the persons affected, 
and the inappropriateness of trying a case in a forum unfamiliar with the 
governing law.27 Under Gulf Oil, courts must weigh all of the public and 
private interest factors to determine whether the balance of the “advantages 
and obstacles to fair trial” favors retaining or relinquishing jurisdiction.28

Despite the Supreme Court’s lengthy discussion of forum non conveniens 
factors in Gulf Oil, the lower courts have failed to develop reliable standards 
with which to balance the conflicting private and public interests so as to 
ensure reasoned and predictable forum non conveniens decisions.29 Standards 
are necessary to guide the courts’ exercise of discretion in the difficult task of 
balancing the various interests of the plaintiffs, the defendants, and the forum. 
In formulating standards,courts should consider the federal transfer statute,30 
which empowers a court, at the defendant’s request, to transfer an action to a 
more convenient federal forum, without dismissing the suit and thereby 
forcing the plaintiff to reinstitute the action.31

27. 330 U.S. at 508-09.
28. Id. at 508; see, e.g., Manu Int’l, S.A.v. Avon Products, Inc., 641 F.2d 62, 65 (2d Cir. 1981) (trend in 

Second Circuit to consider increased speed and ease of travel and communication when balancing forum 
non conveniens factors); Calavo Growers of Cal. v. Generali Belgium, 632 F.2d 963, 969 (2d Cir. 1980) 
(Newman, J., concurring) (assessment of whether balance of public and private interests strongly 
overcomes plaintiffs forum choice must be made in light of realities of modern transportation and 
communications); cf. Founding Church of Scientology v. Verlag, 536 F.2d 429, 436 (D.C. Cir. 1976) 
(district court abused discretion by considering only drawbacks of one forum and failing to weigh relative 
advantages of each).

29. See A. Ehrenzweig, Conflict of Laws § 41, at 150 (1959) (lack of fixed standards results in 
the “chaos of forum non conveniens'")- Schlesinger, Methods of Progress in Conflicts of Law: Some 
Comments on Ehrenzweig's Treatment of “Transient" Jurisdiction, 9 J. Pub. L. 313, 323-24 (1960) 
(Ehrenzweig’s “chaos of forum non conveniens’’ result of courts’ emphasis on various factors and complete 
failure to develop reliable standards); Note, The Convenient Forum Abroad, 20 Stan. L. Rev. 57, 58 (1967) 
(even in cases that involve no foreign elements, courts have failed to develop reliable forum non conveniens 
guidelines).

The problem of unsettled standards is especially acute in international products liability cases in which 
additional policy considerations and the lack of uniform tort laws complicate the application of normal 
forum non conveniens rules. See generally Gibson, Products Liability in the United States and England: The 
Difference and Why, 3 Anglo-Am. L. Rev. 493 (1974); Kennelly, Transitory Tort Litigation—The Need 
for Uniform Rules Pertaining to In Personam Jurisdiction, Forum Non Conveniens, Choice of Laws, and 
Comparative Negligence, 22 Trial Law. Guide 422 (1979); Park, International Products Liability 
Litigation: Choosing the Applicable Law, 12 Int’l Law. 845 (1978) [hereinafter Park. Choosing the 
Applicable Law]; Park, International Products Liability, 14 Trial 24 (1978); [hereinafter Fark, Products 
Liability]; Reese, The Hague Convention on the Law Applicable to Products Liability, 8 Int’l Law. 606 
(1974); Reese, American Trends in Private International Law: Academic and Judicial Manipulation of 
Choice of Law Rules in Tort Cases, 33 Vand. L. Rev. 717 (1980); Reese, Products Liability and Choice of 
Law: The United States Proposals to the Hague Conference, 25 Vand. L. Rev. 29 (1972); Note, 
International Products Liability: Toward a Uniform Choice of Law Rule, 5 Cornell Int’l L.J. 75 (1972); 
Symposium: Products Liability - International, 8 Ga. J. Int’l & Comp. L. 233 (1978); Note, The 
Convenient Forum Abroad, 20 Stan. L. Rev. 57 (1967).

30. 28 U.S.C. § 1404(a) (1976). The statute provides, ”[f|or the convenience of parties and witnesses, in 
the interest of justice, a district court may transfer any civil action to any other district or division where it 
might have been brought.” Id.

31. In fact. Congress enacted section 1404(a) in 1948 to mitigate the harshness of forum non conveniens. 
See Harrison v. United Fruit Co., 141 F. Supp. 35, 36 (S.D.N.Y. 1956) (prior to 1948, doctrine of forum 
non conveniens required dismissal; Congress enacted § 1404(a) to authorize less drastic alternative of 
transfer). Without the transfer statute, courts finding forum non conveniens would be forced to dismiss 
plaintiffs case. Dismissal alone might terminate the plaintiffs cause of action if the statute of limitations in
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The defendant enjoys fewer protections, however, when the alternative 
forum is a court in a foreign country. In such cases the transfer statute, which 
governs only transfer from one federal court to another, is inapplicable. Thus, 
when the alternative forum is in a foreign country, the court may dismiss, but 
not transfer, on forum non conveniens grounds.* 32 Consequently, the plaintiff 
whose action is dismissed must reinstitute his suit, if practicable, in a foreign 
jurisdiction. Because a decision to dismiss not only denies the plaintiff the 
privilege of choosing the forum but also may cause him to forfeit his cause of 
action entirely,33 the courts should carefully limit the use of forum non 

the alternative forum had run. Even if the statute of limitations did not bar suit in an alternative forum, 
forcing the plaintiff to begin his suit anew represented a waste of time and money that possibly discouraged 
plaintiffs from refiling in another forum.

32. See, e.g., Pain v. United Technologies Corp., 637 F.2d 775, 799 (D.C. Cir 1980) (inconveniences and 
burdens to both parties and public of conducting fair trial in United States overwhelmed Gilbert-Koster 
presumption favoring plaintiff’s choice of forum), petition for cert, filed, 49 U.S.L.W. 3744 (U.S. March 20, 
1981) (No. 80-1592); Dahl v. United Technologies Corp., 632 F.2d 1027, 1033 (3d Cir. 1980) (on balance, 
private and public interest factors militate in favor of dismissal); Harrison v. Wyeth Laboratories, No. 79- 
2788, slip op. at 5 (E.D. Pa. Feb. 19, 1980) (conditional dismissal on forum non conveniens grounds because 
more convenientand appropriate if heard in British courts), appeal docketed, No. 80-2206 (3d Cir. Aug. 22, 
1980).

33. See All States Freight, Inc. v. Modarelli, 196 F.2d 1010, 1011 (3d Cir. 1952) (plaintiff may lose 
cause of action if statute of limitations runs in alternative forum).

Foreign plaintiffs have argued that their potential inability to collect on a judgment rendered against a 
United States defendant who only voluntarily appears in a foreign court should weigh against forum non 
conveniens dismissal. See Brief for Appellants at 28, Harrison v. Wyeth Laboratories, appeal docketed, No. 
80-2206 (3d Cir. Aug. 22, 1980) (dismissal would deprive plaintiffs of any guarantee of collecting judgment 
from Pennsylvania defendant who voluntarily appeared in British court); Plaintiffs’ Memorandum in 
Opposition to Defendant’s Motion to Dismiss on Grounds of Forum Non Conveniens at 34-35, Harrison v. 
Wyeth Laboratories, No. 79-2788 (E.D. Pa. Feb. 19, 1980) (because federal court judgment more readily 
enforceable than judgment of British court, balance tipped in favor of retaining jurisdiction). The 
arguments of foreign plaintiffs notwithstanding, it is well established that American courts will enforce 
validly obtained foreign judgments. See Ritchie v. McMullen, 159 U.S. 235, 242-43 (1895) (absent 
allegations of fraud or of lack of jurisdiction, Ontario judgment conclusive); Restatement (Second) of 
Conflict of Laws § 98 (1971) (United States will recognize valid judgment rendered in foreign nation 
after fair trial). See generally Peterson, Foreign Country Judgments and the Second Restatement of Conflict 
of Laws, 72 Colum. L. Rev. 220 (1972); von Mehren & Patterson, Recognition and Enforcement of 
Foreign-Country Judgments in the United States, 6 Law & Pol’y Int’l Bus. 37 (1974); von Mehren & 
Trautman, Recognition of Foreign Adjudications: A Survey and a Suggested Approach, 81 Harv. L. Rev. 
1601 (1968); Comment, The Reciprocity Rule and Enforcement of Foreign Judgments, 16 Colum. J. 
Transnat’l L. 327 (1977).

To avoid the potential problems of foreign adjudication, courts often condition forum non conveniens 
dismissals on the defendant’s agreeing to submit to the jurisdiction and process of the foreign tribunal, to 
make available at its own expense necessary documents or witnesses within its control, and to consent to 
pay any judgment in the forum ultimately deemed appropriate. See, e.g.. Dahl v. United Technologies 
Corp., 632 F.2d 1027, 1031 (3d Cir. 1980) (defendant's agreement to make witnesses and documents 
available to plaintiffs militates in favor of foreign forum); Harrison v. Wyeth Laboratories, No. 79-2788, 
slip op. at 11-12 (E.D. Pa. Feb. 19, 1980) (dismissal conditioned on consent to suit in foreign jurisdiction, 
agreement to make available documents or witnesses, and consent to pay judgment), appeal docketed, No. 
80-2206 (3d Cir. Aug. 22, 1980); Farmanfarmaian v. Gulf Oil Corp., 588 F.2d 880, 882 (2d Cir. 1978) (once 
defendants consented to suit in Iran, court had power to dismiss after balancing forum non conveniens 
factors); Alcoa S.S. Co. v. M/V Nordic Regent, 453 F. Supp. 10, 13 (S.D.N.Y. 1978) (dismissal 
conditioned on defendant’s submission to jurisdiction in Trinidad and letter of guaranty that foreign 
judgment would be satisfied), off d. No. 78-7054 (2d Cir. Feb. 25, 1980) (published in advance sheets at 636 
F.2d 860; withdrawn from publication pending corrections) (en banc), cert, denied, 101 S. Ct. 248 (1980); 
cf. Fiorenza v. United States Steel Int’l, Ltd., 311 F. Supp. 117, 120 (S.D.N.Y. 1969) (although defendant 
willing to submit to jurisdiction of foreign court, forum non conveniens dismissal denied because no 
assurance foreign court would accept jurisdiction over non-citizen’s claim against foreign corporation).
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conveniens when foreign plaintiffs are involved. Forfeiture of the cause of 
action in these cases would thwart the very goals of fairness and convenience 
that the doctrine was designed to achieve.

Gulf Oil established that fundamental to all forum non conveniens motions 
is a showing by the movant that the plaintiff can receive as fair a trial in the 
alternative forum as he could in his chosen forum.34 Although the Gulf Oil 
Court recognized that the prescribed balancing of forum non conveniens 
factors vests the trial court with considerable discretion,35 the Court placed 
some restraints on this discretion by stating that “unless the balance is 
strongly in favor of the defendant, the plaintiffs choice of forum should rarely 
be disturbed.”36 A strong presumption exists, therefore, in favor of a 
plaintiffs choice of forum.37 Unless the defendant establishes the existence of 
another forum where the suit may be brought, a plaintiff cannot be deprived 
of the advantages of his chosen forum.38 In addition, the defendant also must 
demonstrate either that the plaintiffs choice of forum is so vexatious or 
oppressive to the defendant “as to be out of all proportion to plaintiffs 
convenience,”39 or that “trial in the chosen forum [is] inappropriate because 
of considerations affecting the court’s own administrative and legal prob
lems.”40 The Gulf Oil burdens and presumptions ensure that courts accord

34. See 330 U.S. at 507-08 (court will weigh advantages and obstacles to fair trial when deciding which 
forum most appropriate).

35. Id. at 508.
36. Id.; see Schertenlieb v. Traum, 589 F.2d 1156, 1164-65 (2d Cir. 1978) (case dismissed because 

balance of convenience outweighs customary deference accorded plaintiffs choice of forum): Hoffman v. 
Goberman, 420 F.2d 423, 426-27 (3d Cir. 1970) (dismissal on forum non conveniens grounds carefully 
limited and granted only when balance strongly favors defendant); cf. Phoenix Canada Oil Co. v. Texaco, 
Inc., 78 F.R.D. 445, 453 (D. Del. 1978) (record disfavors denying plaintiff choice of forum particularly 
when plaintiff has ceded “home turf’ advantage).

37. See Pain v. United Technologies Corp., 637 F.2d 775, 784 (D.C. Cir. 1980) (court must weigh 
private interest factors with strong presumption against disturbing plaintiffs initial forum choice), petition 
for cert, filed, 49 U.S.L.W. 3744 (U.S. March 20, 1981) (No. 80-1592).

38. See Gulf Oil Corp. v. Gilbert, 330 U.S. at 507 (doctrine of forum non conveniens presupposes at least 
two forums in which defendant amenable to process, furnishing criteria for choice among them); Phoenix 
Canada Oil Co. v. Texaco, Inc., 78 F.R.D. 445, 455 (D. Del. 1978) (existence of alternative forum 
prerequisite to dismissal under forum non conveniens doctrine). To secure dismissal, the defendant must 
establish that the alternative forum will enable the plaintiff to obtain substantial justice and effective 
redress. See id. (dismissal prohibited unless forum exists where plaintiff can obtain relief he would obtain in 
federal court) (quoting C. Wright, Law of Federal Courts 186 n.23 (3d ed. 1976)); Varkonyi v. S.A. 
Empresa De Viacao Airea Rio Grandense, 22 N.Y.2d 333, 338, 239 N.E.2d 542, 544 (1968), 292 N.Y.S.2d 
670, 673 (unavailability of alternative forum in which plaintiff may obtain effective redress one factor in 
forum non conveniens balancing); Kennedy, supra note 29, at 462 (movant must plead that plaintiff can 
obtain substantial justice and effective redress in alternative forum).

39. Koster v. Lumbermens Mut. Casl Co., 330 U.S. 518, 524 (1947). The court should not disturb a 
plaintiffs choice of forum if transfer would simply shift the inconvenience from the defendant to the 
plaintiff. Lieb v. American Pac. Int’l, Inc., 489 F. Supp. 690, 697 (E.D. Pa. 1980). The United States Court 
of Appeals for the District of Columbia Circuit recently stated that although Koster phrases forum non 
conveniens factors differently, Koster does not represent an exception, but rather a pragmatic application of 
Gulf Oil Pain v. United Technologies Corp., 637 F.2d 775, 783 (DC. Cir. 1980) (citing Alcoa S.S. Co. v. 
M/V Nordic Regent. No. 78-7054, slip op. at 5955 (2d Cir. Feb. 25. 1980) (published in advance sheets at 
636 F.2d 860; withdrawn from publication pending corrections) (en banc), cert, denied, 101 S. Ct. 248 
(1980)), petition for cert, filed. 49 U.S.L.W. 3744 (U.S. March 20. 1981) (No. 80-1592). Therefore, if the 
balance of the Gulf Oil factors weighs in favor of dismissal, “a plaintiff cannot merely argue that his forum 
choice deserves blind deference because it does not rise to the level of an abuse of process which is 
‘vexatious’ or ‘oppressive.’” Id. at 784.

40. Koster v. Lumbermens Mut. Cas. Co., 330 U.S. at 524.
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due weight to the plaintiffs interest in the chosen forum without overlooking 
the increased convenience and fairness that might result from a dismissal in 
favor of defendant’s proposed alternative forum. Although deference to the 
plaintiffs choice of forum is required, the court’s ultimate responsibility is to 
ascertain the fairest forum by weighing all the conveniences.

II. Procedural Obstacles to Suit in the Alternative Forum: 
The Private Interest Factors

Various procedural and financial obstacles may prevent plaintiffs who are 
denied access to their chosen United States forum from bringing suit in 
alternative foreign jurisdictions. For example, when foreign defendants move 
to dismiss, on forum non conveniens grounds, actions brought by American 
plaintiffs, the court may deny dismissal when the alternative forum’s mode of 
trial, discovery procedures, or evidentiary rules do not comport with Ameri
can concepts of fairness.41 In such cases dismissing the suit would fail to 
balance properly the private interest factors prescribed by Gulf Oil. Thus, 
dismissal would contravene the ultimate purpose of the forum non conveniens 
doctrine, which is to best serve the ends of justice.42 Moreover, a court’s 
concern with providing procedural safeguards to American plaintiffs should 
extend equally to foreign plaintiffs who have chosen to assume the burden of 
litigating in the United States. Foreign plaintiffs, like their American 
counterparts, may encounter substantial procedural obstacles if forced to 
litigate in a foreign forum.

41. See Mobil Tankers Co. v. Mene Grande Oil Co., 363 F.2d 611, 614-15 (3d Cir.) (forum non 
conveniens motion against American plaintiff denied because foreign procedural rules inadequate), cert, 
denied, 385 U.S. 945 (1966). But see Jones v. Searle Laboratories, No. 79L-13155, slip op. at 9 (Cook Co. 
Ct. III. May 27, 1980) (forum non conveniens motion granted because limited discovery and unavailability 
of jury trial do not eliminate England as adequate alternative forum).

42. See Mobil Tankers Co. v. Mene Grande Oil Co., 363 F.2d 611, 614 (3d Cir.) (important question in 
considering forum non conveniens motion is whether relinquishing jurisdiction best serves ends of justice), 
cert, denied, 385 U.S. 945 (1966). Foreign plaintiffs may not claim entitlement to sue in a United States 
court. Cf. P & E Shipping Corp. v. Banco Para El Comercio Exterior de Cuba, 307 F.2d 415, 417 (1st Cir. 
1962) (foreign state brings action in United States not as matter of right but only as matter of comity). 
Nevertheless, federal courts have an interest in best serving the ends of justice for all parties properly before 
them. See note 126 infra and accompanying text (discussing policy considerations that favor allowing 
foreign plaintiffs’ suits in federal courts).

43. Gulf Oil Corp. v. Gilbert, 330 U.S. at 508.

Two procedural obstacles affecting foreign plaintiffs are the cost and 
availability of compulsory process to obtain witnesses for trial and the relative 
ease of access to sources of proof. Both factors are private factors that are 
likely to weigh in favor of the foreign plaintiffs chosen forum.43 These factors 
are particularly important in strict liability claims because the documentary 
and testimonial evidence concerning the manufacturing, testing, and labeling 
of products typically will be located near the defendant’s principal place of 
business. In light of these considerations, courts should develop safeguards 
under the forum non conveniens doctrine to ensure fairness to foreign 
plaintiffs. For guidance, courts may refer to judicial safeguards developed 
under the federal transfer statute to prevent vexatious transfer motions. 
Under the transfer statute, courts have required movants to identify the key 
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witnesses alleged to be unavailable within the plaintiffs chosen forum, as well 
as to summarize the matters about which such witnesses would testify.44 
Furthermore, courts have required the party seeking transfer to specify the 
location and importance of the evidence relevant to the controversy, and to 
demonstrate the difficulty of transporting such evidence to trial.45 Courts 
should impose similar requirements in connection with forum non conveniens 
motions, particularly in light of the relative harshness of outright dismissal as 
opposed to statutory transfer from one federal court to another.46

44. 15 C. Wright, A. Miller & E. Cooper, supra note 3, § 3851, at 270-71. The movant must submit 
specific proof of inconvenience by way of affidavits detailing the nature, substance, and materiality of 
testimony to be offered. Id.-, see American Standard, Inc. v. Bendix Corp., 487 F. Supp. 254, 262 (W.D. 
Mo. 1980) (transfer denied when movant failed to make specific showing of witnesses’ expected testimony); 
Jones Knitting Corp. v. A.M. Pullen & Co., 50 F.R.D. 311, 316-17 (S.D.N.Y. 1970) (transfer denied when 
defendants failed to specify number, names, or substance of anticipated testimony of allegedly incon
venienced witnesses); Goodman v. Southern Ry., 99 F. Supp. 852, 855 (S.D.N.Y. 1951) (transfer denied 
when defendant failed to disclose importance of witnesses or substance of testimony). It is insufficient 
merely to state that a number of witnesses will be inconvenienced. Peyser v. General Motors Corp., 158 F. 
Supp. 526, 529 (S.D.N.Y. 1958); see notes 31-33 supra and accompanying text (comparing statutory 
transfer with conditional forum non conveniens dismissal).

45. See American Standard, Inc. v. Bendix Corp., 487 F. Supp. 254, 264 (W.D. Mo. 1980) (general 
allegations that transfer needed because of location of books and records insufficient).

46. See Reyno v. Piper Aircraft Co., 630 F.2d 149, 160 (3d Cir. 1980) (specificity requirement for 
federal transfer statute no less applicable to forum non conveniens motion), cert, granted, 101 S. Ct. 1346 
(1981).

47. See id. at 162-63 (possibility of viewing airplane crash site in foreign country of questionable value 
in ascertaining negligence or strict liability).

48. See Dahl v. United Technologies Corp., 632 F.2d 1027, 1031 (D.C. Cir. 1980) (dismissal 
appropriate because American defendant can compel neither presence of Norwegian witnesses nor 
production of Norwegian evidence in Delaware); Pain v. United Technologies Corp., 637 F.2d 775, 788 
(D.C. Cir. 1980) (dismissal granted because American defendant conceded liability and all evidence 
relevant to damages located in foreign country), petition for cert, filed, 49 U.S.L.W. 3744 (U.S. March 20, 
1981) (No. 80-1592); Harrison v. Wyeth Labo atories, No. 79-2788, slip op. at 6-7 (E.D. Pa. July 1. 1980) 
(dismissal granted because evidence necessarj to establish liability located in United Kingdom), appeal 
docketed, No. 80-2206 (3d Cir. Aug. 22, 1980).

49. Gulf Oil Corp. v. Gilbert, 330 U.S. at 508.

In view of the burden of transporting documentary evidence abroad, if 
American defendants seeking forum non conveniens dismissal were required 
to make the same showings required for statutory transfer, their motions 
should be denied in suits by foreign plaintiffs in a federal jurisdiction where 
the proof is located. Additionally, in an action based primarily on a strict 
liability claim, viewing the site of the injury may not be necessary or 
relevant;47 courts should not weigh this consideration heavily in deciding 
whether to grant a forum non conveniens motion. Nevertheless, courts may 
find forum non conveniens dismissal justified when most of the evidence 
relating to a strict liability claim is located in the United States but evidence 
relating to a negligence claim or to damages is more readily available in the 
foreign forum.48 Under Gulf Oil, courts must weigh the relative convenience 
of the parties with respect to all private factors.49 Although access to foreign 
sources of proof may be an important consideration when the defendant 
requires extensive foreign documentary evidence, it should not be determina
tive in cases based primarily on strict liability in which the greater part of the 
evidence is located in the United States. Moreover, when a court refuses to 
grant a forum non conveniens motion, it may mitigate any harshness flowing 
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from the denial by conditioning it on the foreign plaintiffs promise to provide 
all necessary documentary evidence.50

50. Cf. note 33 supra (forum non conveniens dismissals often conditioned upon defendant’s agreeing to 
make available, at own expense, documents or witnesses within defendant’s control).

51. See Pain v. United Technologies Corp., 637 F.2d 775, 790 (D.C. Cir. 1980) (despite right of 
indemnification, defendant’s inability to implead foreign party would hamper defense severely), petition for 
cert, filed, 49U.S.L.W. 3744 (U.S. March 20, 1981)(No. 80-1592); Fitzgerald v. Texaco, Inc., 521 F.2d448, 
453 (2d Cir. 1975) (impossibility of impleading parties directly involved in controversy factor weighing 
against retaining jurisdiction), cert, denied, 423 U.S. 1052 (1976).

52. See Reyno v. Piper Aircraft Co., 630 F.2d 149, 161-62 (3d Cir. 1980) (defendants argued that 
impossibility of impleading Scottish parties as codefendants in United States forum would expose 
American defendants to unnecessary and duplicative litigation), cert, granted, 101 S. Ct. 1346 (1981).

53. Id.
54. Id. at 162.
55. Id. But see Pain v. United Technologies Corp., 637 F.2d 775, 790 (D.C. Cir. 1980) 

(defendant’s inability to implead foreign third-party defendant major factor favoring dismissal), petition for 
cert, filed. 49 U.S.L.W. 3744 (U.S. March 20, 1981) (No. 80-1592). In Reyno, a California resident brought 
suit in the United States on behalf of the estates of Scottish decedents killed in a plane crash in Scotland. 
Plaintiff Reyno sued the American propeller and aircraft manufacturers under strict liability and 
negligence theories. Reyno v. Piper Aircraft Co., 630 F.2d at 154. In Scotland the decedents’ estates also 
brought a negligence action against the Scottish air taxi service. Id. at 161-62. The plaintiffs proceeded on 
a negligence theory against the Scottish carrier because strict liability is not recognized under Scottish law. 
Id. The Reyno defendants argued that it would be unfair to subject them to two different standards of 
liability. Id. at 162.

56. Id. The Reyno court concluded that no unfairness would result if defendants were found strictly 
liable in the United States and then had to initiate a second action in Scotland to prove negligence by the 
air carrier in order to obtain indemnification. Id.

57. Id. Assuming Scotland followed principles of res judicata, the court concluded that the rules of 
merger and bar would preclude the possibility of the defendants in the American action being subject to an 
inconsistent verdict in any subsequent indemnification action brought in the Scottish courts. Id.

58. Id.

Courts typically consider whether granting a forum non conveniens motion 
would affect adversely the litigants’ ability to implead third parties.51 In suits 
by foreign plaintiffs, the defendant’s inability to implead third parties outside 
the forum court’s jurisdiction raises the possibility of duplicative litigation 
against third parties, a consideration that militates against the federal court’s 
retaining jurisdiction.52 53 Although certainly a factor to to be weighed, the 
unavailability of impleader should not be dispositive in a forum non con
veniens motion.

In Reyno v. Piper Aircraft Co.f*  for example, the United States Court of 
Appeals for the Third Circuit acknowledged that the defendants’ inability to 
implead potential third party defendants would require the defendants to 
institute a separate action in a foreign country to obtain indemnification, 
thereby making the litigation more burdensome.54 Nonetheless, the court held 
that the defendants had not shown this additional burden to be unfair.55 The 
court explained that companies must plan their liability exposure based on the 
law of their respective places of business.56 Even if the foreign forum were to 
apply a different standard of liability, the defendants’ fear of receiving 
inconsistent verdicts in their subsequent indemnification actions was un
justified as long as both jurisdictions followed principles of res judicata.57 
Thus, the defendants’ inability to implead did not outweigh the presumption 
in favor of the plaintiffs forum choice.58 Reyno therefore underscores the 
seminal characteristic of the forum non conveniens doctrine: it prescribes a 
balancing process, a weighing of each factor in the context of all others.
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The relative financial capabilities of a foreign plaintiff and an American 
defendant also may affect a court’s determination of a forum non conveniens 
motion. If the foreign plaintiff lacks the financial resources to maintain his 
action in another forum, it may be appropriate for the American court to 
retain jurisdiction.59 Similarly, courts should consider whether an impecuni
ous foreign plaintiff actually has access to an alternative forum if that forum 
does not allow contingent fee arrangements with attorneys.60 Conversely, if a 
wealthy defendant is sued in a distant forum, the cost of defending the 
action should carry little weight in forum non conveniens balancing.61 Finally, 
if a defendant is sued in his own home forum, he must show not only 
inconvenience but also vexation, harassment, or oppression to warrant a 
court’s granting a forum non conveniens dismissal.62 Thus, despite the 
presumption favoring the plaintiffs choice of forum, courts properly have 
considered the parties’ relative financial abilities in assessing the practical 
availability of an alternative forum, as well as the issues of vexation and 
oppression.

Actions brought by foreign plaintiffs for injuries incurred abroad necessari
ly involve courts in complex choice of law determinations63 that further 
complicate the Gulf Oil balancing process.64 The foreign forum’s choice of law

59. See Phoenix Canada Oil Co. v. Texaco, Inc., 78 F.R.D. 445, 456 (D. Del. 1978) (forum non 
conveniens dismissal denied because requiring Canadian plaintiff to sue in Equador would impose serious 
financial burdens).

60. See Odita v. Elder Dempster Lines, Ltd., 286 F. Supp. 547, 550-51 (S.D.N.Y. 1968) (plaintiffs 
inability to retain counsel on contingent fee basis in United Kingdom one consideration in denying forum 
non conveniens motion).

61. See D'Angelo v. Petróleos Mexicanos, 398 F. Supp. 72, 84 (D. Del. 1975) (expense of defending suit 
in United States one consideration deserving little weight when defendant a multimillion dollar Mexican 
corporation).

62. See Schertenleib v. Traum, 589 F.2d 1156, 1164 (2d Cir. 1978) (although dismissal granted, 
plaintiffs choice to litigate in defendant’s home forum weighed heavily against dismissal); Reavis v. Gulf 
Oil Corp., 85 F.R.D. 666, 671, 673 (D. Del. 1980) (dismissal denied despite showing of inconvenience; in 
light of parties’ relative financial abilities, defendants must make especially strong showing of vexation, 
harassment, or oppression); Phoenix Canada Oil Co. v. Texaco, Inc., 78 F.R.D. 445, 453 (D. Del. 1978) 

(plaintiffs ceding “home turf advantage” particularly compelling reason for denying/orum non conveniens 
motion); Fiorenza v. United States Steel Int’l, Ltd., 311 F. Supp. 117, 121 (S.D.N.Y. 1969) (forum non 
conveniens dismissal inappropriate because defendant not harassed by defending action in state where its 
place of business located).

63. There are no uniform standards for determining which law will apply and commentators advance 
disparate views on the subject. See generally J. Beale, A Treatise on the Conflict of Laws (1935); D. 
Cavers, Contemporary Conflicts Law in American Perspective, Hague Academy of Interna
tional Law, 2 Kecueil des Cours 77-308 (1970); D. Cavers, The Choice-of-Law Process (1965); B. 
Currie, Selected Essays on the Conflict of Laws (1963); A. Ehrenzweig, A Treatise on the 
Conflict of Laws (1962); R. Leflar, American Conflicts Law (3d ed. 1977); A. von Mehren & 
D. Trautman, The Law of Multistate Problems (1975); Sedler, Judicial Jurisdiction and Choice of 
Law: The Consequences of Shaffer v. Heitner, 63 Ia. L. Rev. 1031 (1978); Sedler, Rules of Choice of Law 
Versus Choice-of-Law Rules: Judicial Method in Conflicts Torts Cases, 44 Tenn. L. Rev. 975 (1977); von 
Mehren, Choice of Law and the Problem of Justice, 41 Law & Contemp. Prob. 27 (Spring 1977); von 
Mehren, Special Substantive Rules for Multistate Problems: Their Role and Significance in Contemporary 
Choice of Law Methodology, 88 Harv. L. Rev. 347 (1974).

64. See Reyno v. Piper Aircraft Co., 479 F. Supp. 727, 734 (M.D. Pa. 1979) (district court concluded 
mixture of Scottish and American law required; forum non conveniens motion granted because applying 
different laws to different defendants might confuse jury), rev'd, 630 F.2d 149 (3d Cir. 1980), cert, granted. 
101 S. Ct. 1346 (1981). But see Reyno v. Piper Aircraft Co., 630 F.2d 149, 171 (3d Cir. 1980) (district court 
erred in choice of law determinations; Pennsylvania and Ohio law should apply), cert, granted, 101 S. Ct. 
1346 (1981).
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rules may differ from the American forum’s rules,65 and therefore the choice 
of forum may affect substantially the plaintiffs ability to bring a specific cause 
of action or to recover damages.66 Forum non conveniens dismissal, like 
statutory transfer,67 should not subject the foreign plaintiff to a change in the 
applicable law, especially when the change will deprive him of a cause of 
action that he otherwise would have been entitled to pursue.68 If the United 
States court determines that foreign law applies, the difficulties of applying 
foreign law are insufficient to justify dismissing a case otherwise properly 
before the court.69 Federal courts are experienced in applying foreign law and 
should not be reluctant to do so.70

Thus, the inconvenience imposed on an American defendant by denial of a 
forum non conveniens motion should not, by itself, be dispositive. Rather, the 
foreign plaintiff, like an American plaintiff, is entitled to a presumption in 
favor of his choice of forum and to the Gulf Oil balancing process. Among 
the private interests that should be balanced are the procedural and financial 
difficulties that effectively may preclude the foreign plaintiff from bringing 
suit in an alternative forum.71 Other private interests include such difficulties 
as the cost and availability of compulsory process, the parties’ access to 
sources of proof, the availability of impleader, the unavailability of contingent 
fee arrangements, and the alternative forum’s nonrecognition of the plaintiffs 
specific cause of action.

65. See Reyno v. Piper Aircraft Co., 630 F.2d at 163 (if dismissal granted, Scottish transferee court 
unlikely to follow same choice of law rules as federal court in Pennsylvania).

66. See id. at 163-64 (dismissal would eliminate plaintiff's ability to maintain strict liability claim); 
Park, Products Liability, supra note 29, at 12 (under general English rule, act performed in foreign country 
constitutes actionable tort in England only if tortious under both English law and law of foreign country 
where act committed).

67. See notes 30-31 supra and accompanying text (discussing interplay between statutory transfer under 
§ 1404(a) and forum non conveniens dismissal).

68. See Reyno v. Piper Aircraft Co., 630 F.2d at 164 (forum non conveniens dismissal reversed in part 
because would change applicable law by eliminating plaintiff's strict liability claim), cert, granted, 101 S. 
Ct. 1346 (1981); DeMateos v. Texaco, Inc., 562 F.2d 895, 899 (3d Cir. 1977) (forum non conveniens 
dismissal, like statutory transfer, should not subject foreign plaintiff to change in applicable law), cert. 
denied, 435 U.S. 904 (1978). See generally Bickel, supra note 1, at 28 & n.68 (because forum non conveniens 
doctrine rests on premise that jurisdiction exists, “a case will be retained whenever it is not perfectly clear 
that plaintiff can recover elsewhere if the facts he alleges are true”); C. Wright, supra note 38, at 186 n.23.

69. See Manu Int’l, S.A. v. Avon Products, Inc., 641 F.2d 62, 68 (2d Cir. 1981) (need to apply foreign 
law, although burdensome, insufficient to weight convenience strongly in favor of defendant); Hoffman v. 
Goberman, 420 F.2d 423, 427 (3d Cir. 1970) (district court erred in granting forum non conveniens motion 
merely because law of Netherlands Antilles applies).

70. See Manu Int’l, S.A. v. Avon Products, Inc., 641 F.2d 62, 67-68 (2d Cir. 1981) (federal courts must 
guard against excessive reluctance to perform common chore of deciding foreign law); Fiorenza v. United 
States Steel Int’l, Ltd., 311 F. Supp. 117, 121 (S.D.N.Y. 1969) (federal courts well versed in task of 
applying foreign law); Odita v. Elder Dempster Lines, Ltd., 286 F. Supp. 547, 551 (S.D.N.Y. 1968) (federal 
courts regularly perform task of deciding foreign law); cf. Mobil Tankers Co. v. Mene Grande Oil Co., 363 
F.2d 611, 615 (3d Cir.) (Venezuelan law applied), cert, denied, 385 U.S. 945 (1966); Burt v. Isthmus 
Development Co., 218 F.2d 353, 357 (5th Cir.) (per curiam) (Mexican law applied), cert, denied, 349 U.S. 
922 (1955); Horovitz v. Renault, Inc., 162 F. Supp. 344, 347 (S.D.N.Y. 1958) (Spanish and French law 
applied).

71. Before granting a forum non conveniens motion, courts may also find it necessary to weigh certain 
extraordinary circumstances that practically may operate to deprive a plaintiff of an opportunity to litigate 
abroad, even if the foreign court is technically available to him. See Oppenheimer v. Louis Rosenthal & 
Co., 1937 1 All E.R. 23 (C.A. 1936) (English court declined to require Jewish plaintiff of German 
citizenship to endanger personal liberty by traveling to Nazi Germany to sue German defendant); cf Wall 
St. Traders, Inc. v. Sociedad Espanola de Construcción Naval, 245 F. Supp. 344, 351 (S.D.N.Y. 1964) 
(United States court did not require American plaintiff to sue in Spain, where threatened with arrest).
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III. Policy Considerations Relevant To Forum Non Conveniens 
Dismissal of Foreign Plaintiffs: The Public Interest Factors

In addition to the difficult process of balancing the competing private 
interests, suits by foreign plaintiffs complicate the Gulf Oil balancing process 
by implicating unique policy considerations on the public interest side of the 
Gulf Oil analysis. A court’s mere awareness of the potential policy conflicts, 
however, does not justify discrimination against foreign plaintiffs solely on the 
basis of their citizenship. Rather, courts should evaluate forum non con
veniens challenges to actions brought by foreign plaintiffs on a case-by-case 
basis, weighing the relative interests of the home and alternative forums, as 
well as the other Gulf Oil fairness and convenience factors. Again, foreign 
citizenship, alone, should not be dispositive. Additionally, the note proposes 
public interest considerations that are particularly relevant in suits brought by 
foreign plaintiffs and may tip the forum non conveniens balance in favor of 
retaining federal jurisdiction.72

72. The Gulf Oil opinion did not attempt to set forth an exhaustive list of all the private or public factors 
relevant to forum non conveniens dismissal. 330 U.S. at 508.

73. Note, Forum Non Conveniens and American Plaintiffs in the Federal Courts. M U. Chi. L. Rev. 
373, 379 (1980) [hereinafter Note, Forum Non Conveniens and American Plaintiffs]- see, e.g., Olympic 
Corp. v. Societe Generali, 462 F.2d 376, 378 (2d Cir. 1972) (when plaintiff American and alternative forum 
in foreign country, defendant seeking forum non conveniens dismissal must make greater showing of 
inconvenience); Hoffman v. Goberman, 420 F.2d 423, 428 (3d Cir. 1970) (same); Burt v. Isthmus Dev. Co., 
218 F.2d 353, 357 (5th Cir. 1955) (per curiam) (same), cert, denied, 349 U.S. 922 (1955); cf. Founding 
Church of Scientology v. Verlag, 536 F.2d 429, 435 (D.C. Cir. 1976) (dictum) (only in unusual 
circumstances should American plaintiffs be denied access to United States courts); United States 
Merchants’ & Shippers’ Ins. Co. v. A/S Den Norske Afrika Og Australie Line, 65 F.2d 392, 394 (2d Cir. 
1933) (Hand, J.) (dictum) (American citizenship should be conclusive against dismissal).

74. 218 F.2d 353 (5th Cir. 1955) (per curiam), cert, denied, 349 U.S. 922 (1955).
75. Id. at 357.
76. For a discussion of whether a citizen’s right of access to United States courts justifies deference to 

American plaintiffs, see Note, Forum Non Conveniens and American Plaintiffs, supra note 73, at 388-93.
77. For a discussion of whether inconvenience to the plaintiff and the perceived inadequacy of foreign 

courts justifies deference to American plaintiffs, see id. at 381-88.

A. DISCRIMINATORY TREATMENT OF THE FOREIGN PLAINTIFF:
THE CITIZENSHIP FACTOR

Historically, federal courts have held that a defendant has a far greater 
burden of showing inconvenience if dismissal will force an American plaintiff 
to litigate his claim abroad.73 74 In Burt v. Isthmus Development Co.14 the United 
States Court of Appeals for the Fifth Circuit articulated the standard that, 
until recently, courts followed when deciding forum non conveniens motions 
by foreign defendants against American plaintiffs: “[CJourts should require 
positive evidence of unusually extreme circumstances, and should be thor
oughly convinced that material injustice is manifest before exercising any 
such discretion to deny a citizen access to the courts of this country.”75 
Judicial deference to the American plaintiff stems from a perception that it is 
the duty of the United States to provide American citizens with free access to 
the nation’s courts,76 and to protect them from the burden of litigating in 
potentially inadequate foreign forums.77
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Although courts remain divided over the question of whether a greater 
showing of inconvenience should be required to deprive an American plaintiff 
of a domestic forum,78 recent cases support the theory that citizenship is not a 
controlling forum non conveniens criterion.79 In Pain v. United Technologies 
Corp.80 the United States Court of Appeals for the District of Columbia 
Circuit stated that American citizenship per se proves largely irrelevant to the 
Gulf Oil balancing process.81 This view is echoed in Alcoa S.S. Co. v. M/V 
Nordic Regent,82 in which the United States Court of Appeals for the Second 
Circuit, sitting en banc, recently ruled that a plaintiffs American citizenship 
is not dispositive in deciding a motion for forum non conveniens dismissal.83 
The Alcoa court explained that diminished deference to citizenship in forum 
non conveniens decisions is in harmony with a growing judicial trend.84

78. Id. at 374 n.9; see Alcoa S.S. Co. v. M/V Nordic Regent, No. 78-7054, slip op. at 5973 (2d Cir. Feb. 
25, 1980) (published in advance sheets at 636 F.2d 860; withdrawn from publication pending corrections) 
(en banc) (no special deference should be shown to American plaintiffs in applying forum non conveniens), 
cert, denied, 101 S. Ct. 248 (1980). Compare note 73 supra (discussing cases in which court required greater 
showing of inconvenience to deprive American plaintiff of United States forum) with note 79 infra 
(discussing cases in which court did not deem citizenship a controlling factor).

79. See, e.g., Alcoa S.S. Co. v. M/V Nordic Regent, No. 78-7054, slip op. at 5973 (2d Cir. Feb. 25, 
1980) (published in advance sheets at 636 F.2d 860; withdrawn from publication pending corrections) (en 
banc) (neither admiralty nature of action nor plaintiffs American citizenship justify special rule of forum 
non conveniens), cert, denied, 101 S. Ct. 248 (1980); Mizokami Bros., Inc. v. Baychem Corp., 556 F.2d 975, 
978 (9th Cir. 1977) (per curiam) (American plaintiffs citizenship, alone, insufficient to require retention of 
United States jurisdiction because Americans engaged in foreign operations cannot always expect to bring 
foreign opponents into United States forum), cert, denied, 434 U.S. 1035 (1978); Texaco Trinidad, Inc. v. 
Astro Exito Navegacion S.A., Panama, 437 F. Supp. 331, 333-34 (S.D.N.Y. 1977) (plaintiffs citizenship 
factor to be weighed but not controlling if balance of factors favor defendants); Mohr v. Allen, 407 F. Supp. 
483, 488, 489 (S.D.N.Y. 1976) (mem.) (same); Note, Forum Non Conveniens and American Plaintiffs, supra 
note 73, at 379-80 (trend in state courts against according citizenship special weight in forum non 
conveniens motions).

80. 637 F.2d 775 (D.C. Cir. 1980), petition for cert, filed, 49 U.S.L.W. (U.S. March 20, 1981) (No. 80- 
1592).

81. Id. at 797-99.
82. No. 78-7054 (2d Cir. Feb. 25, 1980) (published in advance sheets at 636 F.2d 860; withdrawn from 

publication pending corrections) (en banc), cert, denied, 101 S. Ct. 248 (1980).
83. Id. at 5973; see Pain v. United Technologies Corp., 637 F.2d 796 (D.C. Cir. 1980) (deference 

accorded plaintiffs forum choice not increased simply by several plaintiffs’ American citizenship or 
residency), petition for cert, filed, 49 U .S.L.W. 3744 (U.S. March 20, 1981 )(No. 80-1592); accord, Mizokami 
Bros. v. Baychem Corp., 556 F.2d 975, 978 (9th Cir. 1977) (per curiam) (plaintiffs American citizenship 
no bar to forum non conveniens dismissal), cert, denied, 434 U.S. 1035 (1978); Mohr v. Allen, 407 F. Supp. 
483, 488, 489 (S.D.N.Y. 1976) (mem.) (same).

84. No. 78-7054, slip op. at 5960 (trend in both common law and admiralty law away from "according a 
talismanic significance to the citizenship or residence of the parties”). See also Pain v. United Technologies 
Corp., 637 F.2d 775, 796-97 (D.C. Cir. 1980) (federal courts recently acknowledged that unwillingness to 
dismiss actions to foreign courts on grounds of citizenship alone may merely reflect “unthinking 
orientation overly protective of American plaintiffs”), petition for cert, filed, 49 U.S.L.W. 3744 (U.S. March 
20, I981)(No. 80-1592);Recent Developments, Federal Courts: Forum Non Conveniens, 20 Harv. Int’l 
L.J. 404, 412 (1979) (judicial deference to American plaintiffs attributable to paternalistic orientation 
toward American corporations doing business abroad, and insufficient sensitivity to competence of foreign 
courts).

Federal courts’ decreasing emphasis on citizenship parallels a trend observable in state courts. See 
Turner v. Evers, 31 Cal. App. 3d (Supp.) 11, 24-25, 107 Cal. Rptr. 390, 399-400 (Ct. App. 1973) (dictum) 
(court grants forum non conveniens motion although plaintiff California resident); Winsor v. 
United Air Lines, Inc., 52 Del. 161, 167, 154 A.2d 561, 564 (1958) (forum non conveniens motion granted 
although defendant incorporated in Delaware); Carr v. Bio-Medical Application of Wash., 366 A.2d 1089, 
1093 (D.C. 1976) (forum non conveniens motion granted although plaintiff District of Columbia resident
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This decreasing deference to the citizenship of American plaintiffs is well 
founded and equally appropriate when American citizens are named as 
defendants in suits brought by foreign plaintiffs. The sole factor of citizenship, 
whether American or foreign, or whether that of the plaintiff or the 
defendant, does not illuminate the convenience inquiry required when courts 
decide forum non conveniens motions. The key issue is not citizenship, but 
rather the relative convenience of the parties, in light of the Gulf Oil factors 
and the presumption that favors a plaintiffs choice of forum.* 85 A plaintiffs 
residence ultimately may implicate considerations of convenience, but courts 
should not attach controlling significance to citizenship per se. Courts should 
grant a forum non conveniens motion only when a careful weighing of the Gulf 
Oil criteria shows that, on balance, the alternative forum better serves the 
convenience of both the parties and the local court.86 87

because another forum better serves public interest needs); Gore v. United States Steel Corp., 15 N.J. 301, 
311, 104 A.2d 670, 676 (dismissal granted although defendant a New Jersey corporation because forum 
non conveniens doctrine nondiscriminatory; foreign or domestic residence not dispositive), cert, denied, 348 
U.S. 861 (1954); Silver v. Great Am. Ins. Co., 29 N.Y.2d 356, 361, 278 N.E.2d 619, 622, 328 N.Y.S.2d 398, 
401 (1972) (forum non conveniens motion granted despite defendant’s incorporation in New York; 
application of doctrine should turn on considerations of justice and convenience, not solely on one party's 
residence); In re Marriage of Dunkley, 89 Wash. 2d 777, 783, 575 P.2d 1071, 1074 (1978) (forum non 
conveniens motion granted although plaintiff resident of Washington).

85. Gulf Oil Corp. v. Gilbert, 330 U.S. at 508.
86. Cf. Note, Forum Non Conveniens and American Plaintiffs, supra note 73, at 383 (American 

citizenship imperfectly correlates with characteristics that may render foreign litigation inconvenient for 
Americans; therefore, citizenship no substitute for independent analysis of convenience related considera
tions).

87. 588 F.2d 880 (2d Cir. 1978).
88. Id. at 882 (dictum).
89. See id. (treaty allows both countries' citizens equal access to each country's courts). Examples of 

recent bilateral treaties between the United States and foreign nations providing for reciprocal court access 
include: Treaty of Friendship, Establishment and Navigation, Feb. 21, 1961, United States-Belgium, art. 3, 
14 U.S.T. 1284, 1289, T.I.A.S. No. 5432; Convention of Establishment, Dec. 21, 1960, United States- 
France, art. Ill, 11 U.S.T. 2398, 2401, T.I.A.S. No. 4625; Treaty of Friendship, Commerce and 
Navigation, July 14, 1956, United States-Federal Republic of Germany, art. VI, 7 U.S.T. 1839, 1845, 
T.I.A.S. No. 3593. Between 1946 and 1953, the United States concluded similar bilateral treaties with 
China, Italy, Ireland, Uruguay, Colombia, Greece, Israel, Ethiopia, and Denmark. Wilson, Access-to- 
Courts Provisions in United States Commercial Treaties, 47 Am. J. Int'i L. 20. 45 n.128 (1953). For 
examples of pre-World War II treaties still in force, see Recent Developments, Federal Courts: Forum Non 
Conveniens, 20 Harv. Int’l L.J. 404, 411 n.40 (1979).

90. Farmanfarmaian v. Gulf Oil Corp., 588 F.2d at 882 (dictum).

In addition, the existence of treaties providing foreigners with an equal 
right of access to the American courts may make courts more amenable to 
retaining jurisdiction over a foreign plaintiffs suit. In Farmanfarmaian v. 
Gulf Oil Corp.* 1 the United States Court of Appeals for the Second Circuit 
stressed that courts should not discriminate against foreign plaintiffs in the 
application of forum non conveniens when a treaty ensuring access to the 
courts exists between the United States and the plaintiffs home country.88 
The Farmanfarmaian court based its assertion on the right of equal access to 
United States courts guaranteed to aliens and foreigners pursuant to bilateral 
friendship treaties.89 Such treaties theoretically grant foreign citizens access to 
American courts on terms no less favorable than those applicable to 
American citizens.90 Although the court in Farmanfarmaian ultimately 
granted the forum non conveniens motion, the court’s reasoning is significant 
because it recognizes that a foreign plaintiff who is guaranteed equal access to 
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American courts enjoys the same consideration as an American plaintiff in 
resisting a forum non conveniens dismissal.91

Similarly, in Alcoa S.S. Co. v. M/V Nordic Regent,92 the Second Circuit 
suggested that requiring a greater showing of inconvenience by foreign 
defendants seeking forum non conveniens dismissal of suits initiated by 
American plaintiffs might conflict with friendship treaty provisions.93 Al
though the Alcoa decision implicitly supports equal treatment of foreign 
plaintiffs as well as defendants, Alcoa is silent on the question of what weight, 
if any, should be accorded the citizenship of foreign parties who are not 
beneficiaries of such treaties. Whether or not a treaty provision applies, 
however, citizenship should be a neutral factor in the application of forum 
non conveniens. Just as courts recognize that a plaintiffs American citizen
ship should not necessitate a greater showing of inconvenience by a foreign 
defendant seeking dismissal,94 a defendant’s American citizenship should not 
impose greater burdens on foreign plaintiffs resisting forum non conveniens 
dismissal. Citizenship should influence forum non conveniens balancing only 
to the extent that it implicates other legitimate convenience factors.95 
Furthermore, these factors should be addressed strictly on their merits, 
without any presumption of a correlation between nationality and conven
ience.

B. ANALYSIS OF PUBLIC INTEREST FACTORS
IN SUITS BY FOREIGN PLAINTIFFS

When an American court presides over international products liability 
litigation, it must grapple with complex questions of foreign law and make 
difficult choice of law determinations. Two recently decided products liability 
suits,which ultimately reach opposite results, illustrate the proper balancing 
approach that courts should adopt when deciding whether to retain jurisdic
tion over such lawsuits. Considered together, the cases indicate that foreign 
plaintiffs’ access to American courts should be evaluated on a case-by-case

91. Id. In Farmanfarmaian an Iranian citizen sued an Iranian subsidiary of various American and 
European oil companies for breach of contract. Because Iranian law governed and other forum non 
conveniens factors were present, the trial court concluded that forum non conveniens dismissal was 
appropriate. 437 F. Supp. 910, 923-24 (S.D.N.Y. 1977), affd. 588 F.2d 880 (2d Cir. 1978). The Second 
Circuit affirmed, deferring to the trial judge’s broad discretion in deciding forum non conveniens motions. 
588 F.2d at 882.

92. No. 78-7054 (2d Cir. Feb. 25, 1980) (published in advance sheets at .636 F.2d 860; withdrawn from 
publication pending corrections) (en banc), cert, denied, 101 S. Ct. 248 (1980).

93. The Alcoa court explained:

The courts either would be obliged to apply this same vexation standard to foreign nationals 
who are the beneficiaries of such clauses, thus barring dismissal for all practical purposes and 
crippling the concept of forum non conveniens, or they would have to do violence to our treaty 
obligations which of course are paramount under the Constitution.

Id. slip op. at 5957.
94. See id. at 5966 (judicial trend away from showing deference to American plaintiffs in forum non 

conveniens).
95. Cf. Note, Forum Non Conveniens and American Plaintiffs, supra note 73, at 383 (American 

citizenship correlates imperfectly with characteristics rendering foreign litigation inconvenient and 
constitutes no automatic substitute for balancing of convenience factors). 
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basis, without any presumption that the relevant public or private interests 
weigh against foreign litigants.

In the first case, Reyno v. Piper Aircraft Co.,96 the United States Court of 
Appeals for the Third Circuit focused its Gulf Oil public interest inquiry97 98 
primarily on an analysis of the competing law and policy concerns of the 
alternative forums of Pennsylvania and Scotland.9R Reyno involved the alleged 
wrongful death of Scottish citizens, resulting from the crash abroad of an 
aircraft manufactured in the United States.99 In considering the local interest 
in the dispute, the court reasoned that applying Pennsylvania’s strict liability 
standard would ensure the safety of products manufactured within the 
state.100 Moreover, applying Pennsylvania’s strict liability standard rather 
than Scotland’s lower negligence standard would not impair Scotland’s desire 
to encourage industry within its borders, because the strict liability standard 
would apply only to an American corporation that engaged in no industrial 
operations in Scotland.101 In contrast, the alternative of applying Scotland’s 
negligence standard would deny compensation to Scottish nationals, thereby 
benefiting an American company without conferring any countervailing 
benefit on the Scottish economy.102

96. 630 F.2d 149 (3d Cir. 1980), cert, granted. 101 S. Ct. 1346 (1981).
97. The court also analyzed the private interest factors under Gulf Oil but rejected these as grounds for 

granting the forum non conveniens dismissal. Id. at 160-63; see notes 53-57 supra and accompanying text 
(discussing Reyno court’s reasoning in balancing private interest factors).

98. In Reyno a conflict existed between Scotland’s negligence liability standard, which was intended to 
promote industrial growth by limiting manufacturers’ liability, and Pennsylvania’s strict liability standard, 
which was intended to deter the manufacture of defective products by shifting some of the costs of injuries 
from consumers to producers. 630 F.2d at 167. For a comparison of differing liability theories and a 
discussion of Great Britain’s need to develop strict liability laws paralleling American products liability 
laws, see Gibson, supra note 29, at 516-22.

99. 630 F.2d at 167-68.
100. Id. at 168. The court concluded that Pennsylvania’s approach in choice of law is the "governmen

tal interest” analysis. Id. at 169. In Griffith v. United Airlines, Inc., 416 Pa. 1, 203 A.2d 796 (1964), the 
Pennsylvania Supreme Court rejected the lex loci rule and instead adopted a flexible choice of law rule 
permitting analysis of policies and interests underlying the particular issues before the court. Id. at 21,203 
A.2d at 805. The flexible test set forth in Griffith gives paramount control over the legal issues to the forum 
that has the more significant contacts with the cause of action. Id. at 15, 203 A.2d at 802-03.

101. 630 F.2d at 168.
102. Id.
103. Id.
104. Id.
105. Id.
106. Id.-, accord. In re Paris Air Crash of March 3, 1974, 399 F. Supp. 732, 745-47 (C.D. Cal. 1975) 

(United States’ and California’s interests in maintaining uniform damage standard in products liability 
suits and in regulating aircraft manufacturers within their borders outweighed interests of countries or 

The defendants in Reyno questioned the fairness of allowing a foreign 
plaintiff to bring a strict liability action in an American court when he could 
not have maintained such an action in his own country.103 The court observed 
that the Reyno defendants knew that Pennsylvania and the vast majority of 
American jurisdictions in which the defendants’ aircraft were operated and 
sold applied strict products liability laws.104 Consequently, the court reasoned 
that the defendants were on notice to conduct business in light of the potential 
for liability that these laws created.105 The Reyno court, therefore, ruled that 
imposing strict liability was not unfair.106 Implicitly, the decision in Reyno 
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recognizes that holding American defendants to a diminished liability 
standard when their victims are foreigners undermines the fundamental 
purposes of American products liability law—encouraging more careful 
production and design, and compensating innocent victims injured by 
defective products.107 108

states where decedents were citizens).
In aviation cases, substantial authority supports the proposition that forum non conveniens is 

inapplicable if even one of the defendants is a United States company. See In re Air India Crash of January 
1, 1978, [1979] 15 Av. L. Rep. (CCH) ([ 17,486 (C.D. Cal. 1978) (forum non conveniens motion by 
American defendants denied because product allegedly defective manufactured in United States). But see 
Dahl v. United Technologies Corp., 632 F.2d 1022, 1032-33 (D.C. Cir. 1980) (United States’ interest in 
regulating domestic aircraft manufacturers did not outweigh Norway’s interest in applying its Aviation 
Act and products liability law); Danser v. Firestone Tire & Rubber Co., 86 F.R.D. 120, 123 (S.D.N.Y. 
1980) (New York’s interest in regulating manufacture of tires within its borders did not outweigh the 
Netherlands’ interest in products used by its citizens or Germany's interest in products used within its 
borders). See also notes 142-70 infra and accompanying text (discussing criteria that indicate whether 
foreign country’s interest is greater than United States’ interest).

107. See generally W. Prosser, Handook of the Law of Torts § 75, at 494-96 (4th ed. 1971).
108. 632 F.2d 1027 (3d Cir. 1980). The United States Court of Appeals for the District of Columbia 

Circuit expressly followed Dahl in Pain v. United Technologies Corp., 637 F.2d 775 (D.C. Cir. 1980), 
petition for cert, filed, 49 U.S.L.W. 3744 (U.S. March 20, 1981) (No. 80-1592).

109. In addition to considering public interest factors, the court in Dahl identified and discussed the 
following private interest factors: no evidence was located in Delaware; the defendant agreed to make 
witnesses and documents under its control available in Norway; the defendant’s last contact with the 
product was seven years prior to the crash; site of the crash was located off the Norwegian coast; defendant 

was unable to implead Norwegian helicopter owner-operator in a United States court; the defendant 
accepted the burden of translating the documents. Dahl v. United Technologies Corp., 632 F.2d 1027, 
1030-31 (3d Cir. 1980). The court concluded that the private interests indicated that Norway was the more 
appropriate forum. Id. at 1031.

110. Id. at 1028.
111. Id.
112. Id. at 1032-33. Plaintiffs asserted negligence as well as breach of warranty, a theory that Norway 

did not recognize. Id. at 1032. The court recognized that the law of Connecticut, the jurisdiction where the 
sale took place, would govern the latter claim. Id. The court, however, declined to accord this factor weight 
in view of the improbability of the plaintiffs succeeding on the breach of warranty claim. Id.

113. Reyno v. Piper Aircraft Co., 630 F.2d at 154, 159.
114. Dahl v. United Technologies Corp, 632 F.2d at 1027, 1032.

The Third Circuit in Dahl v. United Technologies Corp.m addressed issues 
similar to those in Reyno, but ultimately reached a contrary result.109 The 
Dahl court dismissed four wrongful death actions brought in Delaware on 
behalf of Norwegian citizens who were killed when a helicopter crashed into 
the North Sea.110 Although a Norwegian company owned the helicopter, the 
aircraft had been manufactured in the United States.111 In considering the 
Gulf Oil public interest factors, the Dahl court decided that Norwegian 
substantive law would predominate at trial because Norway’s interest in 
applying its own laws equaled or exceeded the interest of the United States.112 
Unlike Reyno, in which the forum state was the defendant’s principal place of 
business,113 Delaware’s only contact with the defendant was as its state of 
incorporation.114 Because Delaware’s interest in the outcome of the litigation, 
therefore, was relatively slight, the Dahl court felt less justified than did the
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court in Reyno in burdening local courts with the necessity of hearing the 
case.115

115. See Pain v. United Technolgies Corp., 637 F.2d 775, 791 (D.C. Cir. 1980) (forum non conveniens 
dismissal proper when forum jurisdiction lacked significant contacts with event in dispute), petition for cert, 
filed, 49 U.S.L.W. 3744 (U.S. March 20, 1981) (No. 80-1592); Jones v. Searle Laboratories, No. 79L- 
13155, slip op. at 8 (Cook Co. Ct. Ill. May 27, 1980) (mem.) (forum non conveniens dismissal granted when 
foreign forum had more significant contacts with event in dispute).

Pain v. United Technologies arose out of a helicopter crash in Norway seven months subsequent to the 
Dahl accident, and raised nearly identical legal issues. See Pain v. United Technologies Corp., 637 F.2d 
775, 787 & n.59 (D.C. Cir. 1980) (defendant also named as defendant in similar helicopter crash in which 
plaintiffs also alleged strict liability and negligence; forum non conveniens motion granted conditionally on 
UTC’s consent to personal jurisdiction in Norway), petition for cert, filed, 49 U.S.L.W. 3744 (U.S. March 

20, 1981) (No. 80-1592). The District of Columbia Circuit expressly followed the Dahl court’s rationale, and 
dismissed the suit. Id. at 798-99. The Pain plaintiffs, however, then reftled their action in Connecticut, the 
state where the allegedly faulty helicopter was manufactured. See generally Kahn v. United Technologies 
Corp., No. 247120 (Conn. Super. Ct. Hartford/New Britian filed March 3, 1981). In denying the dismissal, 
the court noted that the following factors strongly favored retaining jurisdiction: the products liability 
claim concerned a helicopter designed, manufactured, assembled, tested, and inspected in Connecticut; and 
key evidence, such as blueprints and production records, as well as witnesses, such as engineers involved in 
manufacturing, were located in Connecticut. Furthermore, the court noted that Connecticut had a strong 
interest in the safety of products manufactured within its borders, which outweighed any inconvenience to a 
local jury of hearing a case concerning events that occurred in Norway.

116. Dahl v. United Technologies Corp., 632 F.2d at 1032 n.2.
117. Id.
118. Reyno v. Piper Aircraft Co., 630 F.2d at 154.
119. Dahl v. United Technologies Corp., 632 F.2d at 1032 n.2.
120. Id.
121. Reyno v. Piper Aircraft Co., 630 F.2d at 168.
122. Dahl v. United Technologies Corp., 632 F.2d at 1032.
123. Williams v. Green Bay & W.R.R., 326 U.S. 549, 554 (1946) (quoting Rogers v. Guaranty Trust 

The Dahl court perceived no contradiction between its result and that 
reached in Reyno116 and distinguished Reyno on two grounds.117 First, the 
court noted that in Reyno the defendants initially sought and received a 
statutory transfer from a federal court in California to one in Pennsylvania.118 
The Dahl court maintained that the defendant’s seeking transfer to a more 
convenient federal forum was inconsistent with the subsequent attempt to win 
a forum non conveniens dismissal from the transferee forum.119 This incon
sistency weighed against granting the defendant’s motion for forum non 
conveniens dismissal.120

Second, the Reyno court concluded that, under conflict of laws principles, 
the forum state’s strict liability law governed the controversy,121 whereas the 
Dahl court concluded that Norwegian substantive law would predominate at 
trial.122 Despite the disparite results, the Third Circuit’s treatment of forum 
non conveniens motions in both Reyno and Dahl is not inconsistent. Rather, 
the decisions reflect a proper case-by-case evaluation of the relevant govern
mental interests and the significance of litigants’ contacts with the forum. 
This approach correctly rejects the notion that foreign citizenship per se raises 
a presumption against foreign litigants.

C. ADDITIONAL PUBLIC INTEREST CONSIDERATIONS FAVORING 
RETENTION OF FOREIGN PLAINTIFFS’ SUITS

In light of the underlying purpose of the forum non conveniens doctrine, 
serving as an “instrument of justice,”123 several policy considerations favor 
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permitting foreign plaintiffs to sue in American courts. In some instances, it 
may actually be in the best interests of the United States to retain jurisdiction 
over suits brought in federal court by aliens. Moreover, the international 
trend toward uniformity in products liability law, which simplifies the 
difficulties of applying foreign law, suggests another reason why American 
courts should be less reluctant to retain jurisdiction over transnational 
products liability litigation.

Various intangible, yet significant, benefits accrue to the United States 
when it allows aliens access to its courts. The Department of State has 
recognized that the accessibility of American courts to aliens has a positive 
effect upon the country’s foreign relations.124 From a foreign policy stand
point, then, it is beneficial for American courts “to keep [their] doors open to 
foreigners and act as a center for human rights and justice. . . ,”125 Thus, by 
developing into world wide centers for litigation, the federal courts may 
generate considerable goodwill for the United States.126

Co., 288 U.S. 123, 151 (1933) (Cardozo, J„ dissenting)).
124. H.R. Rep. No. 893, 95th Cong., 2d Sess. 7-8 & n.25 (1978) (alienage jurisdiction not abolished 

under proposed amendment to 28 U.S.C. § 1332 due to danger of prejudice against aliens and Department 
of State concern for promoting best foreign relations by assuring foreigners access to federal courts and 
procedures).

125. S. Speiser, Lawsuit 490 (1980).
126. See id. at 489-90 (allowing foreign plaintiffs access to American courts enhances United States’ 

image as dispensor of equal treatment and fair compensation).
127. See id. at 420-69 (tort litigation begun by British citizen in United States court following Paris air 

crash a catalyst to extensive revision of federal air safety regulations).
128. Id. at 490.
129. See generally Forde, The Emergence of Metropolitan Centers or Litigation Centers for the “Big 

Case": New Concepts in Federal and State Court Jurisdiction, 2 J. Mar. J. Prac. & Proc. (1968) (mass 
catastrophe litigation helps to develop United States urban areas into litigation centers).

130. The taxpayers may be said to subsidize the foreign litigant's suit because tax revenues pay the 
salaries of court employees as well as the maintenance costs of court property.

131. S. Speiser, supra note 125, at 490.
132. See Pfizer, Inc. v. Government of India, 434 U.S. 308, 318-19 (1978) (foreign nations generally 

entitled to prosecute civil claims in United States courts on same basis as domestic corporations or 
individuals); Banco Nacional de Cuba v. Sabbatino, 376 U.S. 398, 408-09 (1964) (sovereign states entitled 
to sue in United States courts under principles of comity); Land Oberoesterreich v. Gude, 109 F.2d 635, 

The United States also benefits domestically from the retention of suits 
brought by aliens in the federal courts. The deterrent effects that flow from 
successful tort litigation instigated by foreign plaintiffs, for example, inure to 
the benefit of all Americans, as well as foreigners.127 In addition, litigation of 
major disaster cases in a particular jurisdiction benefits surrounding commu
nities economically128 and brings prestige to its judicial system.129 Moreover, 
the community recoups any tax dollars spent “subsidizing” foreign plaintiffs’ 
suits130 in numerous ways. Travel expenditures by foreign lawyers as well as 
fees paid to American lawyers, for example, benefit the surrounding commu
nity’s economy and tax base.131 Therefore, the burdens that the retention of 
foreign plaintiffs’ suits imposes on American courts and taxpayers may be 
exceeded by countervailing benefits.

Another reason for retaining jurisdiction over suits brought by individual 
foreign plaintiffs is the desire to promote the consistent application of 
American justice. Because foreign businesses and governments are entitled to 
sue in United States courts,132 courts cannot dispense even-handed justice if 
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they discriminate against individual foreign plaintiffs. This disparity in the 
treatment of individual foreign plaintiffs is particularly unjust if courts 
relegate the suit to a foreign forum where the plaintiff cannot practicably 
pursue his cause of action, whether due to unfavorable law, inability to afford 
counsel, limitation on damages, or other impediments. Such disparate 
treatment is antithetical to the American sense of justice.133

637 (2d Cir. 1940) (United States’ recognition of foreign states entitles foreign sovereign subjects and 
citizens, including corporations, to sue in United States courts).

133. In Manu Int’l, S.A. v. Avon Products, Inc., 641 F.2d 62 (2d Cir. 1981), the Second Circuit 
emphasized that ”[i]t is almost a perversion of the forum non conveniens doctrine to remit a plaintiff, in the 
name of expediency, to a forum in which, realistically, it will be unable to bring suit and when the 
defendant would not be genuinely prejudiced by having to defend at home in the plaintiffs chosen forum." 
Id. at 67; see In re Paris Air Crash of March 3, 1974, 399 F. Supp. 732, 746 (C.D. Cal. 1975) (airplane 
manufacturer’s refusal to submit to all potential jurisdictions if suit dismissed “not compatible with 
American principles of justice” because liability and damages should not be determined by defendant’s 
“whim”).

134. See Hanotiau, The Council of Europe Convention On Products Liability, 8 Ga. J. Int’l & Comp. 1.. 
325, 325 (1978) (recent change in European products liability law prompted by desire to protect

consumers). For a survey of products liability law in various foreign countries, see Orban, Product 
Liability: A Comparative Legal Restatement—Foreign National Law and the EEC Directive, 8 Ga. J. Int’l 
& Comp. L. 342, 344-73 (1978).

135. Proposal For A Directive 19 O.J. Eur. Comm. (No. C 241) 9 (1976), reprinted in Orban, supra 
note 134, at 396 (proposal for requiring EEC member states to harmonize their laws, regulations, and 
administrative provisions relating to defective products). The nine European nations comprising the EEC 
are France, West Germany, Belgium, Luxembourg, The Netherlands, Denmark, Italy, Ireland, and the 
United Kingdom. Orban, supra note 134, at 375 n.138.

136. Orban, supra note 134, at 388.
137. Id.
138. Id. at 383.
139. European Convention on Products Liability in Regard to Personal Injury and Death, opened for 

signature Jan. 27, 1977, [1977] Europ. T.S. No. 91, reprinted in 16 Int’l Legal Mat'ls 7 (1977).
140. Hanotiau, supra note 134, at 328-29.
141. See Gibson, supra note 29, at 515 (suit by British citizen in California concerning air crash that 

occurred in Paris illustrates need for England to develop strict liability laws paralleling American law).

Finally, a trend toward consumer protection, which has resulted in an 
extension of producers’ liability, is evolving throughout the world.134 The 
proposed European Economic Community (EEC) directive on products 
liability,135 which “echoes the American concept of strict liability,”136 exem
plifies this trend. The EEC directive focuses not on the manufacturer’s degree 
of care, but rather on the injury-producing product’s performance,137 and 
adopts a cause of action that is based upon the principle of liability regardless 
of fault rather than traditional negligence principles.138 In addition, the 
proposed Council of Europe’s Convention on Products Liability139 sets forth 
special uniform products liability rules that provide broad consumer protec
tion and completely abandon the notion of fault.140 This international trend 
toward consumer oriented products liability law substantially weakens the 
argument that the United States’ interest in compensating injured plaintiffs 
conflicts with the interests of other countries in encouraging industry.141 The 
increasing uniformity in international products liability law encourages 
courts properly to focus the forum non conveniens inquiry on determining the 
fairest and most convenient forum, whether in the United States or abroad.
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IV. Prospective View: Additional Forum Non Conveniens 
Criteria In International Products Liability Suits

Although courts should not consider foreign citizenship per se in deciding 
forum non conveniens motions against foreign plaintiffs, courts should not 
ignore completely the unique aspects of suits brought by foreigners. Indeed, 
foreign plaintiffs recently have brought a plethora of actions142 against 
American drug manufacturers alleging negligent marketing, sale and distribu
tion of certain oral contraceptives and intra-uterine devices, as well as failure 
to warn consumers adequately of the possible risks of those products.143 These 
cases suggest two additional public interest factors that courts should evaluate 
when determining whether to dismiss products liability actions brought by 
foreign plaintiffs: the existence of a pervasive foreign regulatory scheme over 
the alleged tortious conduct and the degree of operational independence 
enjoyed by foreign subsidiaries of American corporations. These factors may 
tip the forum non conveniens balance toward dismissal of the action. The 
weight, however, rather than deriving from the plaintiffs citizenship, would 
be based upon legitimate forum non conveniens goals of fairness and 
convenience. Furthermore, a heightened sensitivity to international comity is 
justifiable in cases in which the foreign country’s governmental interest is 
evident, or significant contact with the United States is clearly lacking.

142. See Memorandum in Support of Defendant’s Motion to Dismiss on the Ground of Forum Non 
Conveniens at 2 n.2, Leonard v. American Home Products, No. 80-0711 (S.D.N.Y. Jan. 30, 1981) 
(plaintiffs counsel has reportedly filed over 100 lawsuits in United States against American manufacturers 
of oral contraceptives on behalf of United Kingdom residents).

143. See, e.g., Purser v. American Home Products, No. 80-0710 (S.D.N.Y. Jan. 30, 1981) (oral 
contraceptives); In re Northern Dist. Cal. “Daikon Shield” IUD Products Liability Litigation, No. 80- 
2213 S.W. (N.D. Cal. Sept. 10, 1980) (intrauterine device) [hereinafter Daikon Shield Litigation]: Harrison 
v. Wyeth Laboratories, No. 79-2788 (E.D. Pa. July 1, 1980) (oral contraceptives),appeal docketed, No. 80- 
2206 (3d Cir. 1980); Holmes v. Syntex Laboratories, No. 425268 (Super. Ct. Cal., Santa Clara Co., filed 
May 2, 1979) (oral contraceptives); Jones v. Searle Laboratories, No. 79L-13155 (Cir. Ct. Cook Co., Ill. 
May 27, 1980) (oral contraceptives); Waterfield v. Knoll Pharmaceutical Co., No. L61460-78 (Super. Ct. 
Morris Co., N.J., filed Sept. 9, 1979) (oral contraceptives).

144. No. 79-2788 (E.D. Pa. Feb. 19, 1980) [hereinafter Harrison /], affd on reconsideration, No. 79- 
2788 (E.D. Pa. July 1, 1980) [hereinafter Harrison II], appeal docketed, No. 80-2206 (3d Cir. Aug. 22, 
1980). The Third Circuit has placed the Harrison II appeal on inactive status pending the Supreme Court’s 
ruling in Reyno. Letter from Clerk, United States Court of Appeals for the Third Circuit, to Counsel 
(March 19, 1981). Harrison II has most recently been followed by the court in Purser v. American Home 
Products, No. 80-0710, slip op. at 8-11 (S.D.N.Y. Jan. 30, 1981).

145. The "British pill cases” involve the manufacture or distribution of contraceptives in the United 
Kingdom by subsidiaries of American drug companies.

146. Harrison I, slip op. at 1. The court conditioned dismissal upon defendant's consent to suit in the 

A. PRESENCE OF PERVASIVE FOREIGN REGULATORY SCHEME

When a defendant can show that the foreign plaintiffs home country 
pervasively regulates the product in question, the foreign government’s 
interest in conducting the litigation in its own courts may override 
the existence of a different American regulatory scheme. Harrison v. Wyeth 
Laboratories,144 an important recent decision in the line of so-called “British 
pill cases,”145 exemplifies this rationale. In Harrison, the United States 
District Court for the Eastern District of Pennsylvania dismissed a suit 
brought by British plaintiffs against an American drug manufacturer.146 The 



1981] Forum Non Conveniens 1279

oral contraceptives that were the subject of the suit were manufactured, 
packaged, and labeled in the United Kingdom by a wholly owned subsidiary 
of the American company.147 The subsidiary obtained product licenses for the 
drugs under the laws of the United Kingdom,148 and made marketing, 
packaging, and labeling decisions in light of prevailing British regulation and 
law.149 The drugs were prescribed, purchased, and ingested in the United 
Kingdom, the country in which all of the alleged injuries occurred.150 These 
substantial contacts with the United Kingdom led the Harrison court to 
conclude that, under Pennsylvania choice of law rules, British law should 
prevail.151

United Kindgom; agreement to make available, at its own expense, necessary documents, witnesses, and 
other evidence; and agreement to pay any judgment. Id. at 11-12.

147. Id. at 2.
148. Id.
149. Id. at 3.
150. Id.
151. Id. at 8-9.
152. Medicines Act, 1968, c.67; Medicines Act, 1971, c.69.
153. Defendants’ Memorandum in Support of Motion to Dismiss on Grounds of Forum Non 

Conveniens at 4-5, Harrison I; see Defendant’s Supplemental Memorandum in Opposition to Plaintiffs 
Rule 60(b) Motion for Reconsideration at 4-8, Harrison II (discussing breadth of British pharmaceutical 
regulation); Defendant’s Memorandum in Support of Motion to Dismiss on Ground of Forum Non 
Conveniens at 4-6, 18 n.9, Leonard v. American Home Products Corp., No. 80-0711 (S.D.N.Y. Jan. 30. 
1981) (British government made conscious policy decision that oral contraceptive warnings should be 
directed primarily to prescribing physician, not to patient). See generally M. Cuthbert, J. Griffin & W. 
Inman, Controlling the Use of Therapeutic Drugs—An International Comparison 98-134 
(W. Wardell ed. 1978).

154. Harrison I, slip op. at 7.
155. Id. at 6.
156. Id.; see Jones v. Searle Laboratories, No. 79L-13155, slip op. at 10 (Cir. Ct. Cook Co., Ill. May 27, 

1980) (United Kingdom’s interest in safety of products manufactured, sold, and consumed in United 
Kingdom far outweighs Illinois’ interest in regulating parent company whose principal place of business 
located in Illinois).

157. Harrison I, slip op. at 8.
158. Id. Compare id. at 6-8 (forum non conveniens balance tipped in favor of dismissal because 

pharmaceuticals that caused tortious injury manufactured, distributed, and consumed under pervasive 

Citing the Medicines Acts of 1968 and 1971,152 the defendants had argued 
that the British government pervasively regulates the licensing, manufacture, 
and distribution of all pharmaceuticals in the United Kingdom.153 The 
Harrison court agreed, stating that the United States should not impose its 
own standards of safety, warning, and duty of care upon a foreign country.154 
In addition, the court stated that Pennsylvania’s interest in regulating the 
conduct of its resident drug manufacturers does not extend to the regulation 
of their conduct in foreign countries.155 Similarly, Pennsylvania’s interest in 
the safety of drugs produced and distributed within its borders does not 
encompass drugs manufactured and distributed in foreign countries.156 
Because production, distribution, and consumption of the pharmaceuticals at 
issue were subject to the regulatory scheme of Britain and not that of 
Pennsylvania, the court concluded that it would be inappropriate to apply 
Pennsylvania law.157 Thus, the heavier weight accorded the regulatory 
interests of the foreign forum tipped the forum non conveniens balance toward 
dismissal,158 and spared the American court the possibility of indirectly 
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calling into question the adequacy of the foreign regulatory mechanism. 
Considerations of comity, therefore, support the Harrison court’s decision to 
dismiss.

Comparing Harrison, in which the Eastern District of Pennsylvania 
ordered dismissal, with Reyno v. Piper Aircraft Co., discussed above,159 in 
which the Third Circuit retained jurisdiction, illustrates the importance of 
considering the pervasive regulatory scheme in suits involving foreign 
citizens. In contrast to Harrison, the Reyno court properly determined that 
application of Pennsylvania’s strict liability law was appropriate160 because 
the aircraft allegedly responsible for the wrongful deaths of the Scottish 
plaintiffs was designed, tested, and manufactured in accordance with state 
and federal regulatory schemes.161 Furthermore, the tortious conduct alleged 
in Reyno was defective manufacturing in Pennsylvania that posed a danger to 
residents of the state as well as to foreigners.162 Pennsylvania therefore had a 
legitimate and overriding interest in regulating the manufacturer’s conduct by 
applying its own products liability law.163

foreign regulatory scheme) with Reyno v. Piper Aircraft Co., 630 F.2d 149, 167-68 (3d Cir. 1980) (forum 
non conveniens balance tipped in favor of retaining United States jurisdiction because defective ail plane 
that caused tortious injury manufactured and sold under pervasive federal and state regulatory schemes), 
cert, granted, 101 S. Ct. 1346 (1981).

159. See notes 53-57 supra and accompanying text (discussing Reyno decision).
160. Reyno v. Piper Aircraft Co., 630 F.2d at 154, cert, granted, 101 S. Ct. 1346 (1981).
161. Id. at 168.
162. Id.
163. Id.
164. For example, the location at which the drug manufacturing activities occurred is also the probable 

location of documentary evidence relating to testing and decisionmaking and witnesses qualified to testify 
about the manufacturing process.

B. ABSENCE OF LEGITIMATE UNITED STATES INTERESTS:
THE INDEPENDENT SUBSIDIARY

When a defendant can show that the foreign subsidiary of an American 
corporation acts independently in manufacturing, marketing, packaging, and 
distributing a product, or controls a major portion of the production process, 
policy dictates that the forum non conveniens inquiry should focus on the 
subsidiary rather than the parent corporation. In fairness to the defendant, 
courts should more readily grant forum non conveniens, and should require 
the plaintiff to sue in the forum where the bulk of the evidence is located—in 
most cases the place where the challenged conduct occurred.164 Whether or 
not the parent corporation’s role is significant enough in this process to 
warrant retaining federal jurisdiction is a question of fact that the court 
should determine by examining the degree of control exercised over, and the 
independence exhibited by, the subsidiary in the manufacture, marketing, and 
distribution of the product. If, for example, a foreign subsidiary merely 
distributes products that the parent corporation manufactured, tested, and 
labeled in the United States, the parent would have maintained primary 
control over and responsibility for the product. In this case, the evidence 
relating to production and decision-making presumably would be located in 
the United States, and forum non conveniens dismissal therefore would not be 
justified.
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Harrison illustrates the interplay that exists between the presence of a 
pervasive foreign regulatory scheme and the operational independence of 
foreign subsidiaries. Although the subsidiary in Harrison manufactured, 
packaged, and labeled the oral contraceptives in the United Kingdom, the 
plaintiffs argued that the fundamental manufacturing and marketing deci
sions made by the parent company in Pennsylvania constituted the primary 
tortious acts.165 As the defendants noted, however, marketing decisions were 
made in light of the pervasive British regulatory scheme.166 The court agreed 
that, in fairness to the defendants, the propriety of such decisions should be 
judged by the standards of the community affected by the allegedly tortious 
activity.167 Although the court did not expressly decide the issue of the actual 
location of the marketing decisions, it held that, regardless of whether the 
defendant made or controlled tortious decisions in Pennsylvania, the defend
ant’s most significant activities168 occurred abroad, and therefore a foreign 
court applying foreign standards should evaluate the defendant’s actions.169 170

165. Harrison I, slip op. at 3-4.
166. Id. at 3.
167. Id. at 8.
168. Id. at 5-7 (all manufacturing, marketing, prescription, sale, and ingestion of drugs occurred in 

United Kingdom); accord. Jones v. Searle Laboratores, No. 79L-13155, slip op. at 2 (Cir. Ct. Cook Co., Ill. 
May 27, 1980) (manufacture, marketing, prescription, sale, and use of drugs occurred in United Kingdom).

169. Harrison I, slip op. at 5-8; cf. Plaintiffs Memorandum in Opposition to Defendant's Motion to 
Dismiss for Improper Venue or Alternatively for Forum Non Conveniens at 2, Daikon Shield Litigation, 
No. 80-2213 SW (N.D. Cal. Sept. 10, 1980) (British subsidiary of American corporation neither 
manufactured nor tested IUD in question). But see Danser v. Firestone Tire & Rubber Co., 86 F.R.D. 120, 
123 (S.D.N.Y. 1980) (manufacture in United States of tire that caused injury to Dutch citizens in West 
Germany, not sufficiently significant contact for United States court to deny forum non conveniens 
dismissal).

170. No. 80-2213 SW (N.D. Cal. Sept. 10, 1980) (order transferring certain actions).
171. Id. at 1.
172. See Plaintiffs’ Memorandum in Opposition to Defendant’s Motion to Dismiss for Improper Venue 

Although the facts of Harrison only marginally supported the argument 
that the subsidiary was not controlled by the parent, thereby forcing the court 
to rely more heavily on the existence of Britain’s pervasive regulatory scheme, 
the decision does not undermine the validity of operational independence of 
subsidiaries as a factor in the Gulf Oil balance. Rather, Harrison reflects a 
proper balancing of all the forum non conveniens factors. When the subsidiary 
assumes primary control of the manufacture, testing, labeling, and distribu
tion of the product, it is reasonable for the subsidiary to expect that local law 
will govern any alleged tort liability stemming from those activities. The role 
of the subsidiary is more likely to support an American court’s retention of 
jurisdiction, however, when the plaintiff can show that although the defend
ant has a subsidiary operating and distributing goods abroad, the parent 
company actually tested, designed, and manufactured the product in the 
United States.

For example, in In re Northern District of California “Daikon Shield” IUD 
Products Liability Litigation™ the United States District Court for the 
Northern District of California transferred English plaintiffs’ suits against an 
American manufacturer of intra-uterine devices to the Eastern District of 
Virginia.171 In contrast to Harrison, the parent company in Virginia itself 
allegedly was negligent when it designed, tested, manufactured, marketed, 
sold, and distributed with inadequate warnings the intrauterine devices.172 
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The court, therefore, concluded that venue would be proper in Virginia.173 
Moreover, the court denied forum non conveniens dismissal because, in 
addition to other factors, the parties had greater access to witnesses and 
evidence in Virginia than in the United Kingdom.174 The minor role of the 
subsidiary in this case weighed against dismissal and thus lends support to the 
view that courts do weigh the relative involvement of parents and subsidiaries 
in the alleged tortious conduct in order to determine the fairest forum.

or Alternatively for Forum Non Conveniens at 2, 14-15, Daikon Shield Litigation, No. 80-2213 (N.D. Cal. 
Sept, 10, 1980) (Harrison II distinguishable because in instant action defendant’s product allegedly 
negligently designed, tested, manufactured, marketed, sold, and distributed with inadequate warnings in 
Virginia, not foreign country).

173. Daikon Shield Litigation, No. 80-2213 SW, slip op. at 1. The transfer was pursuant to 28 U.S.C. § 
1406(a) (1976), which empowers district courts to cure defective venue.

174. No. 80-2213 SW, slip op. at 2. The court also denied forum non conveniens dismissal in part because 
of defendant's failure to indicate how the plaintiffs could sue two of the defendants in the United Kingdom, 
and because the defendant failed to meet the burden of proof under Gulf Oil. Id. Furthermore, because all 
defendants were located on the East Coast, the court presumed they would find litigation in Virginia less 
costly than defending a suit in a foreign forum. Id.

Conclusion

Courts should determine the ability of foreign plaintiffs to maintain suits 
against American manufacturers in federal courts on the basis of a balancing 
of the traditional Gulf Oil factors. The doctrine of forum non conveniens 
protects any plaintiffs forum choice, as long as jurisdiction and venue are 
proper, and unless that choice is clearly vexatious or oppressive. The practical 
obstacles to trial in some alternative forums argue for close scrutiny of forum 
non conveniens dismissals that might be uniquely prejudicial to foreign 
plaintiffs. The citizenship of a foreign plaintiff should not lessen the burden of 
proving inconvenience in such motions. Federal courts generally have an 
affirmative interest in retaining jurisdiction over international products 
liability suits to ensure product safety to all potential victims, regardless of 
nationality. This interest, however, would not justify the retention of jurisdic
tion in all such suits. American courts properly may refuse to exercise their 
jurisdiction when a pervasive regulatory scheme indicates the foreign govern
ment’s overriding interest in the controversy, or when the actual conduct in 
issue is that of an American subsidiary operating abroad independently. 
Consideration of both factors will ensure that fairness and convenience 
remain the fundamental interests that the forum non conveniens doctrine 
serves.

Kathi L. Hartman



CASE COMMENTS

Applying the Freedom of Information Act 
to Tax Return Information

Zale Corp. v. Internal Revenue Service, 481 F. Supp. 486 (D.D.C. 1979)

In February, 1976, the Internal Revenue Service (IRS) began an intensive 
investigation of the Zale Corporation (Zale) for possible civil and criminal 
violations of the federal income tax laws.1 During the investigation, but before 
the IRS filed formal charges, Zale’s counsel directed an elaborate series of 
Freedom of Information Act2 (FOIA) requests to the IRS.3 During a six 
month period Zale made four FOIA requests seeking more than 500,000 
pages of documents and 350,000 computer cards.4 After over a year of 
documentary analysis and processing by the IRS and lengthy negotiations 
between the parties, the IRS released 55,000 pages of documents.5 Although 
Zale had abandoned many of its requests during the negotiations, approxi
mately 4,000 pages of tax return data remained in dispute.6

1. See United States v. Lipshy, 492 F. Supp. 35, 48 (N.D. Tex. 1979) (1RS began inquiry after receiving 
tip that Zale Corporation and subsidiaries underreported federal tax liability). On April 23, 1976, Zale 
formed a Special Ad Hoc Committee to investigate 1RS allegations that the corporation had used 
approximately $20,000 from the Zale diamond trading account to reimburse certain corporate officers for 
their political contributions made on behalf of Zale. Id. at 40, 48. In Lipshy the 1RS sought to enforce a 
summons directing Zale’s Senior Vice President to provide the 1RS with material relating to the report of 
the Special Ad Hoc Committee. Id. at 48. The district court held that the 1RS had waived its right to 
enforce compliance with the summons. Id. at 38.

2. Freedom of Information Act of 1966, 5 U.S.C. § 552 (1976 & Supp. Ill 1979).
3. Zale Corp. v. 1RS, 481 F. Supp. 486, 487 (D.D.C. 1979). Zale initially requested more than 64,000 

pages of documents and subsequently sought more than one half million additional pages and computer 
cards. Id. at 487 n.4.

4. Id. at 487.
5. Id.
6. Id.
7. Id. at 486-87.
8. Id. at 487.

Zale brought suit under the FOIA in the United States District Court for 
the District of Columbia seeking to compel the IRS to release the disputed tax 
return data.7 Zale was most interested in obtaining release of the IRS Special 
Agents’ Report, a detailed document central to the government’s enforcement 
effort against Zale.8 The IRS contended that it need not release any of the

1283
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disputed data because exemptions 39 and 7(A)10 of the FOIA protected these 
documents from disclosure.11

In a decision that apparently surprised both the IRS and Zale,12 the court 
denied disclosure and ruled that the FOIA does not apply to the release of tax 
return information.13 The court stated that section 6103(e)(6) of the Internal 
Revenue Code (Code) provides the sole standard for release of such informa
tion to a taxpayer with a material interest.14 In dictum, the court noted that 
even if section 6103(e)(6) were not the sole standard governing disclosure, the 
court nevertheless would not have required the IRS to release the information 
because section 6103(e)(6) met the requirements of a statute qualifying under 
FOIA exemption 3.15

If courts follow the Zale decision,16 taxpayers may be unable to use the 
FOIA to request disclosure of tax return information relating to their own

9. 5 U.S.C. § 552(b)(3) (1976). Exemption 3 authorizes agencies to retuse to disclose information 
“specifically exempted from disclosure by statute . . . provided that such statute (A) requires that the 
subject matters be withheld from the public in such a manner as to leave no discretion on the issue, or (B) 
establishes particular criteria for withholding or refers to particular matters to be withheld.” Id.

The IRS argued that section 6103(e)(6) of the Code was a statute that met the requirements of FOIA 
exemption 3. Memorandum in Support of Defendant’s Motion for Summary Judgment at 29-30, Zale 
Corp. v. IRS, 481 F. Supp. 486 (D.D.C. 1979) [hereinafter Summary Judgment Memorandum],

10. 5 U.S.C. § 552(b)(7)(A) (1976). Agencies may refuse to disclose “investigatory records compiled for 
law enforcement purposes, but only to the extent that the production of such records.would (A) interfere 
with enforcement proceedings . . . .” Id.

11. Summary Judgment Memorandum, supra note 9, at 6-33. In its reply to Zale’s request for the 
withheld documents, the IRS also asserted that FOIA sections 552(b)(2), (b)(4), (b)(5), (b)(7)(C), 
(b)(7)(D), and (b)(7)(E) applied to some or all of the requested material. See Letter and attached index 
from-A.W. McCanless, IRS District Director, to David Musslewhite, Zale Corporation (July 10, 1978) 
(attached to Plaintiffs Complaint for Injunctive Relief). The IRS later decided to forgo these arguments 
pending the court’s decision on the (b)(3) and (b)(7)(A) defenses. Summary Judgment Memorandum, 
supra note 9, at 4 n.l.

12. See 481 F. Supp. at 487-88. Although both parties assumed the FOIA applied, and only addressed 
the issue of whether section 6103(e)(6) met the FOIA exemptions 3 or 7, the court held the FOIA 
inapplicable, and ruled that section 6103(e)(6) is the sole standard for disclosure. Id.

13. Id. Return information is defined in section 6103(b)(2)(A) as:

[A] taxpayer’s identity, the nature, source or amount of his income, payments, receipts, 
deductions, exemptions, credits, assets, liabilities, net worth, tax liability, tax withheld, 
deficiencies, overassessments, or tax payments, whether the taxpayer’s return was, is being, or 
will be examined or subject to other investigation or processing, or any other data, received 
by, recorded by, prepared by, furnished to, collected by the Secretary with respect to a return 
or with respect to the determination of the existence, or possible existence, of liability (or the 
amount thereof) of any person under this title for any tax penalty, interest, fine, forfeiture, or 
other imposition, or offense, ....

I.R.C. § 6103(b)(2)(A).
14. 481 F. Supp. at 490-91. Section 6103(e)(6) provides in part, “Return information with respect to 

any taxpayer may be open to inspection by or disclosure to any person authorized by this subsection to 
inspect any return of such taxpayer if the Secretary determines that such disclosure would not seriously 
impair Federal tax administration.” I.R.C. § 6103(e)(6).

15. 481 F. Supp. at 490 n.l3. The court did not address the applicablity of FOIA exemption 7.
16. The Zale Corporation did not appeal the district court’s decision and to date no appellate court has 

considered the Zale court’s rationale. Other district courts have faced the issue and have followed Zale, 
although few have attempted their own statutory analysis of Code section 6103. See. e.g.. Anheuser-Busch, 
Inc. v. IRS, 493 F. Supp. 549, 550-51 (D.D.C. 1980) (following Zale but holding in alternative that section 
6103(e)(6) qualifies as anti-disclosure statute under FOIA exemption 3); Abbott Laboratories v. IRS, 80-2 
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returns.* 17 Consequently, taxpayers seeking such information will lose the 
valuable procedural advantages that the FOIA provides.18 Although tax
payers with a material interest may request tax return information under 
section 6103(e)(6) of the Code, the IRS can deny the request if it finds that 
disclosure would seriously impair federal tax administration.19 If a taxpayer 
appeals the IRS denial of disclosure, a district court would uphold the 
Secretary’s decision unless the court found the decision arbitrary or capri
cious under section 706 of the Administrative Procedure Act (APA).20

USTC H 9537, at 84,754, 46 AFTR 2d 1 80-5050, at 80-5130 (D.D.C. 1980) (citing Zale for proposition 
that FOIA does not grant access to return information as defined by section 6103); Cal-Am Corp, v IRS, 
80-1 USTC1J 9421, at 84,146-47, 45 AFTR 2d ’! 80-654, at 80-1578-1579 (C.D. Cal. 1980) (following Zale. 
but holding in alternative that section 6103(e)(6) qualifies as anti-disclosure statute under FOIA exemption 
3); Bernal v. IRS, 80-2 USTC fl 9572, at 84,865, 46 AFTR 2d 1 80-5020, at 80-5041 (N.D. Cal. 1980) 
(same); Wolfe v. IRS 80-1 USTC f 9354, at 83,911, 45 AFTR 2d 11 80-649, at 80-1566 (D Colo. 1980) 
(same). But see Cliff v. IRS, 496 F. Supp. 568, 572, 574 (S.D.N.Y. 1980) (citing Zale but holding that 
FOIA exemption 3 applies to section 6103); Kanter v. IRS. 80-2 USTC *’ 9472, at 84,528-29, 45 AFTR 2d 
1! 80-681, at 80-1676-1677 (N.D. Ill. 1980) (same); cf. Moody v. IRS, 80-1 USTC H 9254, at 83,495-96, 45 
AFTR 2d r 80-516, at 80-1039 (D.D.C. 1980) (IRS may claim other FOIA exemptions to justify non
disclosure if section 6103 impairment requirement not met).

17. See notes 27-34 infra and accompanying text (discussing standard of review applicable when refusal 
to disclose not based upon FOIA exemption).

18. Under the Zale ruling, the highly deferential review criteria of the Administrative Procedure Act, 5 
U.S.C. §§ 701-706 (1976), would replace the criteria under the FOIA. 481 F. Supp. at 490; see notes 27-34 
infra and accompanying text (outlining procedural advantages of FOIA).

19. See 481 F. Supp. at 490 (IRS has broad discretion in granting or denying disclosure).
20. 5 U.S.C. § 706 (1976); see 481 F. Supp. at 490 (court must accept IRS impairment determination if 

rational and supported by record).
21. Pub. L. No. 94-455, 90 Stat. 1520 (codified in scattered sections of 26 U.S.C. and I.R.C.).

This comment argues that the Zale court misconstrued both section 6103 
and misinterpreted congressional intent. Congress probably did not intend 
section 6103 to preempt the applicability of FOIA procedures to the release of 
tax return information to a taxpayer with a material interest. The comment 
first summarizes the relevant legislative and judicial history of both the FOIA 
and the Tax Reform Act of 197621 to illustrate how Congress and the courts 
have dealt with the release of sensitive material such as tax return informa
tion. The comment then sets out the holding and rationale of Zale, indicating 
why the court believed that section 6103(e)(6) of the Code was the sole 
standard governing release of tax return information to a person with a 
material interest. Next, the comment criticizes the court’s rationale and 
suggests an alternative construction of section 6103 of the Code. Finally, this 
comment analyzes the competing public policy considerations raised by the 
use of the FOIA as a prelitigation discovery device in tax enforcement actions 
and develops a proposed legislative response designed to encourage the 
effective enforcement of the tax laws while also providing taxpayers with 
much of the procedural protection currently afforded by the FOIA.

I. Relevant Legislation

A. THE FREEDOM OF INFORMATION ACT

Although Congress enacted the Freedom of Information Act in 1966, it 
had considered similar legislation regularly since passage of the Administra
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tive Procedure Act in 1946.22 The original section 3 of the APA gave agencies 
sweeping discretion to deny requests for disclosure of agency information.23 
Enactment of the FOIA reduced agency discretion to deny disclosure and 
provided many procedural benefits to persons seeking information from the 
federal government.24 Under Zale, these procedural benefits would be 
unavailable to taxpayers seeking return information.25

The FOIA requires federal agencies26 to comply with any reasonable 
request to disclose agency records to any person.27 Under FOIA procedures, 
an agency must decide whether to comply with any person’s request for 
information within ten business days.28 If the agency denies the request, the 
requestor may appeal to the head of the agency, who then has twenty business 
days to decide the appeal.29 If the agency head denies the appeal, the requestor 
may sue in a United States district court to compel production of the 
information.30 The district court considers the matter de novo, and the agency 
has the burden of justifying nondisclosure.31 The FOIA proceeding also has 
priority on the court’s docket.32 Moreover, if the requesting party “substan-

22. Administrative Procedure Act, Pub. L. No. 79-404, ch. 324, 60 Stat. 237 (1946) (codified in 5 
U.S.C. §§ 551-559 (1976)). Members of Congress introduced bills to liberalize disclosure of information in 
every Congress from 1947 to 1966. XXII Cong. Almanac 556, 557 (1967).

23. The original section 3 of the APA required agencies to release information "[ejxcept to the extent 
that there is involved (1) any function of the United States requiring secrecy in the public interest or (2) any 
matter relating solely to the internal management of any agency . . . .” Administrative Procedure Act, ch. 
324, § 3, 60 Stat. 238 (1946) (repealed 1967). Section 3(c) of the APA also provided that ”[s]ave as 
otherwise required by statute, matters of official record shall in accordance with published rule be made 
available to persons properly and directly concerned except information held confidential for good cause 
shown.” Id. § 3(c).

Because of this wide discretion, agencies generally opposed amending the FOIA. See generally Note, 
Comments on Proposed Amendments to Section 3 of the Administrative Procedure Act: The Freedom of 
Information Bill, 40 Notre Dame Law. 417, 434-54 (1965) (examining agency recommendations to limit 
disclosure and broaden FOIA exemptions).

24. See notes 27-34 infra and accompanying text (describing FOIA procedural advantages).
25. 481 F. Supp. at 489-90 (section 6103 sole standard governing disclosure of tax return information; 

highly deferential APA review criteria applicable).
26. The FOIA defines “agency” as "any executive department, military department, Government 

corporation, Government controlled corporation, or other establishment in the executive branch of the 
Government ... or any independent regulatory agency.” 5 U.S.C. § 552(e) (1976). The 1RS is an agency 
within the meaning of the Act. See Note, Scope of Disclosure of Internal Revenue Communications and 
Information Files Under the Freedom of Information Act, 8 U. Mich. J. L. Ref. 329, 331 & n.8 (1975) 
(citing Attorney General’s Memorandum on Public Information Section of APA, June 1967, for 
proposition that 1RS is agency under FOIA) [hereinafter Scope of Disclosure],

27. 5 U.S.C. § 552(a)(3) (1976). The United States Supreme Court has stated that the basic policy of the 
FOIA favors disclosure. See Department of the Air Force v. Rose, 425 U.S. 352, 361 (1976) (disclosure, not 
secrecy, dominant objective of FOIA), quoted in NLRB v. Robbins Tire & Rubber Co., 437 U.S. 214, 220 
(1978).

28. 5 U.S.C. § 552(a)(6)(A)(l) (1976).
29. Id. § 552(a)(6)(A).
30. Id. § 552(a)(4)(B).
31. Id.
32. Id. § 552(a)(4)(D) (FOIA actions take precedence over all cases except those court considers more 

important).
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tially prevails],”33 the district court may assess attorney’s fees and other 
litigation costs against the United States.34

There are nine exemptions to the FOIA.35 These exemptions allow, but do 
not require, an agency to deny disclosure of certain types of information.36 
The Zale court examined the third exemption, which as originally enacted, 
stated that the FOIA did not apply to matters that are “specifically exempted 
from disclosure by statute.”37 The amended version of exemption 3 applies 
only if the nondisclosure statute either “leave[s] no discretion on the issue” or 
“establishes particular criteria for withholding or refers to particular types of 
matters to be withheld.”38 Courts have held that a statute meets the 
requirements of amended exemption 3 if the statute satisfies either prong.39 In

33. Id. § 552(a)(4)(E). Courts have interpreted the phrase “substantially prevailed” to cover situations 
in which an agency initially denies the plaintiffs request for information but later releases the information 
after the plaintiff has filed suit under the FOIA but before the court has ruled on the merits. See, e.g., 
Goldstein v. Levi, 415 F. Supp. 303, 305 (D.D.C. 1976) (plaintiff substantially prevailed; FBI released 
information sought 10 weeks after suit filed); Kaye v. Burns, 411 F. Supp. 897, 902 (S.D.N.Y. 1976) 
(plaintiff substantially prevailed; United States Attorney released disputed letter two months after suit 
filed); Consumers Union of United States, Inc. v. Board of Governors of Fed. Res. Sys., 410 F. Supp. 63, 64 
(D.D.C. 1976) (plaintiffs substantially prevailed; parties settled dispute after suit filed).

34. 5 U.S.C. § 552(a)(4)(E) (1976). There is no presumption in favor of awarding attorney fees to a 
plaintiff who substantially prevails under the FOIA. Rather, the award is left to the sound discretion of the 
district judge. Blue v. Bureau of Prisons, 570 F.2d 529, 533 (5th Cir. 1978). The judge should consider four 
criteria in his decision: the public benefit deriving from the case; the commercial benefit to the plaintiff; the 
nature of the plaintiffs interest in the disputed records; and the reasonableness of the government's legal 
basis for nondisclosure. Id. at 533. Under these criteria it is unlikely that a court would award attorney fees 
when disclosure would benefit only the plaintiff and not the general public. See Kaye v. Burns, 411 F. 
Supp. 897, 903 (S.D.N.Y. 1976) (attorney’s fees seldom awarded when purpose of suit to advance private 
commercial interests of plaintiff).

35. 5 U.S.C. § 552(b)( 1 )-(9) (1976). The nine exemptions relate to five basic interests, three 
governmental and two private. The three governmental interests include national security (exemption 1 
and parts of 3); law enforcement (exemption 7 and part of 2); and governmental efficiency (exemptions 5 & 
8). Id. The two private interests are business confidentiality (exemptions 4, 8 & 9) and individual privacy 
(exemption 6). Id.

36. See Chrysler Corp. v. Brown, 441 U.S. 281, 293 (1979) (Congress did not design FOIA exemptions 
to be mandatory bars to disclosure).

37. Freedom of Information Act of 1966, Pub. L. No. 89-487, § 3(e)(3), 80 Stat. 250 (1966) (prior to 
1976 amendment). In 1976 Congress amended exemption 3 as part of the Government in the Sunshine Act, 
Pub. L. No. 94-409, § 5(b), 90 Stat. 1241 (1976) (codified at 5 U.S.C. § 552(b)(3) (1976)), to overrule the 
Supreme Court’s decision in FA A v. Robertson, 422 U.S. 255 (1975). See H.R. Rep. No. 1441, 94th Cong., 
2d Sess. 24-25, reprinted in [1976] U.S. Code Cong. & Ad. News 2244, 2260-61 (Conference Report 
indicates amendment intended to overrule Robertson). In Robertson the Court held that section 1104 of the 
Federal Aviation Act of 1958, 49 U.S.C. § 1504 (1976), satisfied the requirements of FOIA exemption 3. 
422 U.S. at 266-67. Section 1104 provides that the Federal Aviation Administration may withhold 
information if, in the judgment of the FAA Administrator or the Civil Aeronautics Board, disclosure 
“would adversely affect the interests of [the objecting party] and is not required in the interest of the 
public.” Id. In amending exemption 3 Congress expressed concern that Robertson's broad interpretation of 
exemption 3 gave agencies unfettered discretion to withold information. 422 U.S. at 266-67; see H R. Rep. 
No. 880, 94th Cong., 2d Sess., pt. 1,22-23, reprinted in [1976] U.S. Code Cong. & Ad. News 2183, 2203- 
05 (Robertson gave Administrator carte blanche to withhold information).

38. 5 U.S.C. § 552(b)(3) (1976).
39. See, e.g., Lee Pharmaceuticals v. Kreps, 577 F.2d 610, 615-17 & n.8 (9th Cir. 1978) (section 122 of 

Patent Act does not satisfy FOIA exemption 3(A), but does meet exemption 3(B)'s "particular criteria" 
requirement); GTE Sylvania, Inc. v. Consumer Prod. Safety Comm’n, 443 F. Supp. 1152, 1 159 (D. Del. 
1977) (section 6(b)(1) of Consumer Product Safety Act does not satisfy FOIA exemption 3(A) but does 
meet exemption 3(B)’s “particular criteria” requirement), affd, 598 F.2d 790 (3d Cir. 1979), affd. 445 
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Zale, the IRS argued that section 6103 of the Code met both requirements.* 40 
The legislative history of the Government in the Sunshine Act provides 
examples of statutes that Congress thought would satisfy exemption 3 as 
amended.41 Although section 6103 of the Code is not among the examples, 
Congress apparently did not intend its list of statutes to be exhaustive.42

U.S. 958 (1980); cf. American Jewish Congress v. Kreps, 574 F.2d 624, 631-32 (D.C. Cir. 1978) (Export 
Administration Act does not satisfy exemption 3 both because statute grants Secretary discretion to 
withhold information and because statute lacks "particular criteria”).

40. Summary Judgment Memorandum, supra note 9, at 28-30.
41. The House Report stated that:

Examples of statutes that could justify withholding under the amended exemption (3) 
includes [sic] sections 706(b) and 709(c) of the Civil Rights Act of 1964, as amended (42 
U.S.C. §§ 2OOOe-5(b), 2000e-8(e)) and section 314(a)(3) of the Federal Election Campaign Act 
(2 U.S.C. § 437g(a)(3)), which require the Equal Employment Opportunity Commission and 
the Federal Election Commission, respectively, to withhold certain information relating to 
informal conciliation and enforcement efforts, and section 801 of the Federal Aviation Act of 
1958 (49 U.S.C. § 1461), which prohibits the Civil Aeronautics Board from publishing certain 
information relating to a foreign air route application prior to its submission to the President 
for his decision on the route award.

H R. Rep. No. 880, 94th Cong., 2d Sess., pt. 1,22-23,reprinted in [1976] U.S. Code Cong. & Ad. News 
2183, 2203-05.

42. See id. (setting forth examples, not exhaustive list, of statutes that would satisfy exemption 3).
43. See generally Staff of Joint Committee on Internal Revenue Taxation, 94th Cong., 2d 

Sess., Summary of Public Testimony at the Finance Committee Hearings on Tax Revision 
and Extension of Tax Reductions (Comm. Print 1976) (summary of public testimony before Senate 
Finance Committee compiled by Joint Committee on Internal Revenue Taxation); Federal Tax Return 
Privacy: Hearings Before the Subcommittee on Administration of the Internal Revenue Code, 94th Cong., 1st 
and 2d Sess., (1975-1976) (hearings on narrower issue of privacy of federal tax returns conducted by Senate 
Subcommittee on Administration of the Internal Revenue Code); Tax Reform (Administration and Public 
Witnesses): Public Hearings Before the Committee on Ways and Means, 94th Cong., 1st Sess. 1-3945 (1975) 
(17 days of hearings conducted by House Committee on Ways and Means produced 4000 pages of 
testimony).

44. Tax Reform Act of 1976, Pub. L. No. 94-455, 90 Stat. 1520 (1976) (codified in scattered sections of 
26 U.S.C. and I.R.C.).

45. Tax Reform Act of 1976, Pub. L. No. 94-455, § 1201, 90 Stat. 1520 (1976) (codified in I.R.C. § 
6110). Prior to the passage of the Tax Reform Act, two United States courts of appeals had held that 
sections 6103 and 7213 of the Code did not bar release of private letter rulings. Fruehauf Corp. v. IRS, 522 
F.2d 284, 287 (6th Cir. 1975) ("Fruehauf I"), vacated and remanded, 429 U.S. 1085 (1977); Tax Analysts 
& Advocates v. IRS. 505 F.2d 350, 354 (D.C. Cir. 1974). In Fruehauf I, the United States Court of 
Appeals for the Sixth Circuit also held that the IRS must open to inspection technical advice memoranda 
intended by the IRS for issuance to a taxpayer. 522 F.2d at 289-90. In Tax Analysts & Advocates v. IRS, 
however, the United States Court of Appeals for the District of Columbia Circuit held that technical advice 
memoranda were part of a tax return as defined in sections 6103 and 7213 of the Code. 505 F.2d at 335. 
Consequently, the court found that because the then existing version of exemption 3 of the FOIA applied to 
those statutes, the IRS could bar disclosure of technical advice memoranda. Id. Congress believed that the 
problems arising from these conflicting holdings should be settled by legislation. S. Rep. No. 938, 94th 
Cong., 2d Sess. 306, reprinted in [1976] U.S. Code Cong. & Ad. News 3439, 3735.

B. THE TAX REFORM ACT OF 1976

After lengthy hearings,43 Congress enacted the Tax Reform Act of 1976 
(TRA) three weeks after it approved the amendment to exemption 3 of the 
FOIA.44 The TRA modified many provisions of the Code. In section 1201 of 
the TRA,45 for example, Congress provided for the disclosure of IRS written 
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determinations in response to court decisions dealing with the release of 
technical advice memoranda and private letter rulings.46 This provision, 
creating section 6110 of the Code, permits the general public to obtain the text 
of any IRS written determination or background file document,47 subject to 
seven exemptions.48 Although the FOIA no longer applies to the release of 
these written determinations,49 Congress provided procedural mechanisms in 
section 6110 similar to those in the FOIA.50

46. S. Rep., supra note 45, at 304-06, reprinted in [1976] U.S. Code Cong. * Ad. News at 3734-35.The 
National Office of the IRS issues technical advice memoranda in response to requests for advice from the 
district offices arising from the audit of a taxpayer’s returns. Id. at 304, reprinted in [1976] U.S. Code 
Cong. & Ad. NEWSat 3733. These memoranda address tax questions concerning a particular taxpayer, 
and thus are similar in effect to private letter rulings. Id., reprinted in [1976] U.S. Code Cong. & Ad. 
News at 3733. In addition, the IRS also provides private letter rulings to taxpayers upon request, advising 
them on the tax treatment of specific transactions. Id. at 303-04, reprinted in [1976] U.S. Code Cong. & 
Ad. News at 3732-33. The letter ruling applies only to that taxpayer and thus has no precedential value. 
Id.

47. The Code defines a "written determination" as a ruling, determination letter, or technical advice 
memorandum. l.R.C. § 6110(b)(1). "Background file document[s]" include requests for a written 
determination or any material submitted in support of the requests, and any communication between the 
IRS and persons outside the IRS concerning the written determination received before the determination’s 
issuance, other than communications relating to a pending civil or criminal case or investigation. Id. § 
6110(b)(2).

48. l.R.C. § 6110(c) (providing for deletion, at Secretary’s discretion, of information that (1) gives 
identifying details of person to whom written determination pertains, or (2) is authorized as secret by 
executive order in interest of national defense or foreign policy, or (3) is statutorily exempt from disclosure, 
or (4) reveals trade secrets or commercial information, or (5) involves clearly unwarranted invasion of 
privacy, or (6) concerns agencies that regulate or supervise financial institutions, or (7) reveals geological or 
geophysical data concerning wells, prior to release for public inspection of written determinations or 
backround file documents).

49. See l.R.C. § 6110(Z) (section 6110 provides exclusive remedy for release of written determinations 
and background files).

50. Compare l.R.C. § 6110(f)(4) (providing that requester who has exhausted administrative remedies 
may file for disclosure in United States Tax Court or United States District Court for the District of 
Columbia) with 5 U.S.C. § 552(a)(4)(B) (1976) (providing that requestor who has exhausted administrative 
remedies may file for disclosure in appropriate United States district court).

Under section 6110, the appropriate court must provide de novo review of any request for disclosure of 
prior written determinations once a taxpayer has exhausted his administrative remedies. l.R.C. § 
6110(f)(4)(A). The Secretary bears the burden of proof for denying disclosure. Id. Section 6110, however, 
provides that any person to whom a written determination pertains may attempt to restrain disclosure by 
pursuing administrative and judicial remedies. l.R.C. § 6110(f)(3). This provision contrasts with the FOIA, 
which does not permit reverse-FOIA suits. See Chrysler Corp. v. Brown, 441 U.S. 281, 293 (1979) (FOIA 
exemptions not mandatory bars to disclosure).

Congress therefore sought to balance a taxpayer’s right to privacy with the goals of providing a 
legislatively mandated system of disclosure and protecting the public’s right to be informed of "secret law.” 
See H.R. Rep. No. 455, 94th Cong., 2d Sess. 314, reprinted in [1976] U.S. Code Cong. & Ad. News 2897, 
3210 (indicating belief that IRS private letter ruling system created body of “secret law known only to a 
few members of the tax profession” and fear that secrecy of private letter rulings may have reduced public 
confidence in tax law) [hereinafter H. Rep.]. Thus, the Act provides a panoply of measures designed to 
protect the privacy of taxpayers who request written determinations. See, e.g., l.R.C. § 6110(c)(1) 
(requiring IRS to delete information identifying taxpayer to whom written disclosure pertains prior to 
disclosure); l.R.C. § 6110(f)(1) (requiring IRS to notify person to whom written determination pertains of 
intent to disclose); l.R.C. § 6110 (f)(2)(B) (providing administrative remedies for person to whom written 
determination pertains to restrain disclosure); l.R.C. § 6110(f)(3) (providing right of person to whom 
administrative determination pertains to petition United States Tax Court to restrain disclosure after 
administrative remedies exhausted). For an analysis of the effect of the TRA’s provisions for disclosure of 
private letter rulings see Thompson, Disclosure and the Tax Reform Act of 1976, 29 Nat’l Tax J. 391 
(1976).
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A second provision of the TRA, section 1202,51 governs the confidentiality 
and disclosure of tax returns and return information and extensively amends 
section 6103 of the Code. The prior version of section 6103 described tax 
returns as “public records.”52 Tax returns were public, however, only to the 
extent authorized by Treasury rules and regulations and by Presidential 
orders.53 Although those rules, regulations, and executive orders developed 
over a forty year period, Congress had never reviewed them.54

51. See Pub. L. No. 94-455, § 1202, 90 Stat. 1520, 1667-85 (1976) (codified in I.R.C. § 6103).
52. S. Rep., supra note 45, at 315, reprinted in [1976] U.S. Code Cong. & Ad. News at 3744.
53. Id. at 315 n.l, reprinted in [1976] U.S. Code Cong. & Ad. News at 3745 n.l.
54. Id. at 317, reprinted in [1976] U.S. Code Cong. & Ad. News at 3746.
55. See id. at 316, reprinted in [1976] U.S. Code Cong. & Ad. News at 3745-46 (describing numerous 

abuses of disclosure system).
56. Id. at 316, reprinted in [1976] U.S. Code Cong. & Ad. News at 3745. The Senate report 

specifically cited the names of 20 agencies or departments that had received tax returns under these 
regulations, ranging from the Department of Justice to theTennessee Valley Authority. Id. at 316 nn.3-4, 
reprinted in [1976] U.S. Code Cong. & Ad. News at 3745 nn.3-4.

57. See id. at 317, reprinted in [1976] U.S. Code Cong. & Ad. News at 3746 (Congress questioned 
White House requests for information on well known individuals). The Senate report may have been 
referring to documents that the Senate Subcommittee on Administration of the Internal Revenue Code 
included in its hearing reports. Some of these documents indicated that various White House officials were 
obtaining tax returns in order to harass White House “enemies." See Federal Tax Return Privacy: Hearings 
Before the Subcommittee on Administration of the Internal Revenue Code, 94th Cong., 1st & 2d Sess., vol. 1, 
at 127-48 (1975) & vol. 2, at 10-28,34-58 (1976).

58. S. Rep., supra note 45, at 317, reprinted in [1976] U.S. Code Cong. & Ad. News at 3747.
59. Id.
60. I R.C. § 61O3(c)-(p)(8). Section 6103 now provides for disclosure of tax returns and return 

information to, among others, the President and his designees, Congress, various federal officers and 
employees, the press, the states, the designees of the taxpayer, and persons having a material interest in the 
information. Id.

61. Conf. Rep. No. 1515, 94th Cong., 2d. Sess. 399, 480, 482, reprinted in [1976] U.S. Code Cong. & 
Ad. News 4118, 4180, 4184-86 [hereinafter Conf. Rep.]. The House bill and accompanying report did not 
address the issue, and the Conference report adopted the Senate provision relating to taxpayers with a 
material interest. Id.

62. S. Rep., supra note 45, at 399, reprinted in [1976] U.S. Code Cong. & Ad. News at 3768 (income 

By the time Congress finally considered the statutory proposals that led to 
amending section 6103, a number of abuses of the tax information disclosure 
system had occurred.55 For example, the 1RS had disclosed federal tax returns 
and other return information to the White House, the states, and many 
federal agencies and departments.56 Moreover, the legislative history of the 
TRA indicates that Congress was concerned that the 1RS may have released 
tax return information for improper political purposes.57

In addition, members of Congress worried that such improper disclosure of 
tax return information breached citizens’ reasonable expectations of priva
cy.58 Congress particularly feared that public reaction to these abuses of 
privacy would “seriously impair” the effectiveness of the voluntary tax 
assessment system.59 Congress reacted to this problem by making tax returns 
and return information confidential, subject to 1RS disclosure only to 
specified groups of individuals.60

The Senate report on the Tax Reform Act of 1976 is the only committee 
report that describes the present law regarding disclosure of tax returns and 
return information under section 6103(e)(6).61 The report describes the law 
prior to the passage of the Act62 and explains the change as a means of 
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granting to persons with a material interest the same right to inspect returns 
and return information they enjoyed under former practice.63 Under former 
section 6103(a) and its accompanying regulations a taxpayer implicitly had 
the right to use the FOIA to request tax return information. The Senate 
report indicates that a taxpayer should continue to have the right to inspect 
return information,64 but fails to provide procedures for obtaining this 
information.

tax returns open to filing taxpayer, trust beneficiaries, partners, heirs of decedent, etc.; return information 
available only to taxpayer at discretion of IRS).

63. Id.
64. Id.; see text accompanying notes 53-54 supra (discussing former IRS rules and regulations 

governing disclosure of tax returns).
65. See generally Snyder, Developments on Freedom of Information Act Reveal Trend Toward Greater 

Disclosure, 50 J. Tax. 48 (1979) (discussing FOIA suits brought before and after enactment of TRA); notes 
68-84 infra and accompanying text (discussing suits brought by taxpayers seeking return information).

66. See notes 68-84 infra and accompanying text (discussing FOIA suits brought prior to enactment of 
§ 6103(e)(6)).

67. Prior to the enactment of the TRA, section 6103(a)(1) provided that "[rjeturns . . . shall constitute 
public records; but, except as hereinafter provided in this section, they shall be open to inspection only 
upon order of the President and under rules and regulations prescribed by the Secretary or his delegate and 
approved by the President.” I.R.C. § 6103(a)(1) (1954).

68. 376 F. Supp. 708 (N.D. Ala. 1974).
69. Id. at 711.
70. Id.
71. Id. at 711-13.
72. Id. at 713-14.
73. Treas. Reg. § 301.6103(a)-1 (a)(3) (1973). This regulation defined “return” as used in I.R.C. § 6103 

as “[ojther records, reports, information received orally or in writing, factual data, documents, papers, 
abstracts, memoranda, or evidence taken, or any portion thereof, relating to the times included under (a)." 
Id. I.R.C. § 6103(b)(1) now provides the exclusive definition of “return.”

74. 376 F. Supp. at 711.
75. Id. at 712. Under former section 6103(a) of the Code, tax returns were open to public examination 

and inspection only to the extent authorized by rules and regulations established by the President. See note 
67 supra (text of former section 6103(a)). The President had not authorized the public examination of the 
plaintiffs return. 376 F. Supp. at 712.

Prior to the passage of the TRA, taxpayers with a material interest brought 
a number of suits requesting tax return information under the FOIA.65 The 
courts usually denied disclosure of certain tax return information,66 basing 
their decisions on exemptions to the FOIA, including exemption 3 as it 
applied to former section 6103(a) of the Internal Revenue Code.67 In B & C 
Tire Co. v. /RS,68 the taxpayer sought notes and workpapers prepared by an 
IRS agent during an audit of the taxpayer’s records.69 The IRS argued that 
exemptions 3, 5, and 7 applied to this material.70 Although the district court 
found that exemptions 3 and 5 would not bar disclosure of the agent’s file,71 
the court agreed with the IRS that exemption 7 prohibited release of the 
material.72 With regard to exemption 3, the IRS argued that the information 
sought by the taxpayer fell within the definition of “return” in former 
Treasury Regulation section 301.6103(a)-1(a)(3),73 thus creating a statutory 
exemption under section 6103(a) of the Code.74 The court held, however, that 
the Treasury Regulation did not constitute a statute within the meaning of 
exemption 3; the exemption therefore could not bar release of the return 
information.75
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Similarly, in Hawkes v. IRSJb the United States Court of Appeals for the 
Sixth Circuit held that exemption 2 of the FOIA76 77 would not bar the release of 
portions of the IRS manual.78 The court remanded the case for in camera 
inspection of the disputed material so that the district court could reconsider 
Hawkes’ FOIA request.79 Finally, in Williams v. IRS,80 the plaintiffs argued 
that exemption 7 did not apply to materials discoverable under the Federal 
Rules of Civil Procedure.81 The court found that because the plaintiffs were 
engaged in a proceeding before the Tax Court, rather than a United States 
district court, the rules were inapplicable.82 The court, therefore, held that 
exemption 7 would bar disclosure of the material.83 Nevertheless, the court 
gave the plaintiffs the opportunity to request an in camera inspection of the 
documents in order to ascertain whether the IRS had compiled them for law 
enforcement purposes as required by exemption 7.84

76. 467 F.2d 787 (6th Cir. 1972).
77. 5 U.S.C. § 552(b)(2) (1976)(provding that agencies need not release matters that are "related solely 

to internal personnel rules and practices of an agency”).
78. 467 F.2d 787. Plaintiff filed the FOIA suit following his indictment for criminal tax fraud. Id. at 

789. The IRS argued that the FOIA should not apply when criminal discovery procedures are available to 
the plaintiff. Id. at 790. The court held that because the plaintiff had been adjudged guilty on the criminal 
charges, criminal discovery procedures were no longer available to him. Id. at 793. In dicta, the court 
opined that “Congress did not intend to require exhaustion of the criminal discovery process as a 
prerequisite to disclosure.” Id. at 793 n.6.

79. Id. at 797.
80. 345 F. Supp. 591 (D. Del. 1972), affd per curiam. 419 F.2d 317 (3d Cir.), cert, denied, 414 U.S. 

1024 (1973).
81. Id. at 593. The plaintiffs did not contest that the materials they sought constituted “investigatory 

files complied for law enforcement purposes" within the meaning of exemption 7. Id.
82. Id. at 594; see Scope of Disclosure, supra note 26, at 339 (Tax Court’s limited discovery rules do not 

match scope of federal rules).
83. 345 F. Supp. at 593.
84. Id. at 594.
85. Zale, 481 F. Supp. at 487.
86. Id. at 488.
87. Id.
88. Id.

II. The Zale Decision

A. THE COURT’S RATIONALE

Both parties in Zale disputed the applicability of exemptions 3 and 7 of the 
FOIA.85 Neither party, however, challenged the general applicability of the 
FOIA to tax return information.86 Although the parties did not brief this 
issue, the district court stated that before determining the applicability of 
exemptions 3 and 7 to section 6103, it must decide initially whether Congress 
intended section 6103(e)(6) to be the sole standard governing the disclosure of 
tax return information.87

Noting that Congress enacted the TRA three weeks after it had approved 
the amendment to exemption 3 of the FOIA, the court outlined relevant 
principles of statutory interpretation.88 The court next looked to Congress’ 
purpose in enacting section 6103, avowedly to create a “comprehensive 
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scheme for releasing information to discrete, identified requesting 
parties . . . ,”89 According to the Zale court, this comprehensive scheme 
represents a congressional effort to balance a citizen’s reasonable expectation 
of privacy against the government’s need for effective tax administration.90 
The court found no indication in the language of the statute that Congress 
was concerned with “promoting or protecting public disclosure of tax return 
data.”9i

89. Id. at 489. Among the parties allowed to request information under the statute are particular 
government officials, presidential designees, representatives of the taxpayer, and others with a material 
interest. I.R.C. §§ 6103(c)-(o).

90. 481 F. Supp. at 489 (citing S. Rep. No. 938, Part 1, 94th Cong., 2d Sess. 317-18, reprinted in [1976] 
U.S. Code Cong. & Ad. News 3439, 3747).

91. Id.
92. Id.
93. Id.
94. Id.
95. Id. & n. 12. The court referred to 26 U.S.C. § 6110 (1976), the codification of section 1201 of the Tax 

Reform Act dealing with “written determinations.” See notes 46-50 supra and accompanying text 
(describing enactment and operation of § 6110).

96. 481 F. Supp. at 489.
97. Id.
98. Id.
99. 5 U.S.C. §§ 701-706(1976).
100. 481 F. Supp. at 490.
101. 5 U.S.C. § 552 (a)(4)(B).

The court contrasted section 61O3’s “rule of confidentiality with limited 
statutory exceptions” with the “stated preference for disclosure to the general 
public” expressed in the FOIA.92 According to the court, congressional 
amendment of section 6103 signaled a shift in emphasis from prior law.93 In 
noting this change, the court viewed as significant the distinction between 
section 6103’s detailed provision identifying the discrete groups to whom the 
IRS could disclose certain specified types of information and the FOIA’s rule 
allowing an agency to release information to the general public without a 
showing of need.94

The court indicated that the FOIA and section 6103 seemed to be at odds, 
but noted that the legislative history showed that Congress was aware of the 
FOIA when it enacted the tax reform legislation.95 Furthermore, the court 
found no evidence in the legislative history that Congress intended the FOIA 
to “negate, supersede, or otherwise frustrate the clear purpose and structure 
of section 6103.”96 The court concluded that holding the FOIA to be 
applicable after enactment of section 61O3’s particularized disclosure scheme 
would “in effect render the tax reform provision an exercise in legislative 
futility.”97 Because Congress had not indicated such an intent, the court 
refused to “imply such a prospective pre-emption by [the] FOIA.”98

After establishing that Congress did not intend the FOIA to apply to 
section 6103, the court concluded that sections 701-706 of the APA99 supply 
the standard governing review of an IRS decision not to disclose tax return 
information.100 In contrast to the FOIA’s requirement of de novo review,101 
the APA standard is highly deferential to agency discretion and therefore is 
far less favorable to a plaintiff seeking disclosure. APA section 706 permits a 
court to set aside agency action only if the action is arbitrary, capricious, an 
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abuse of discretion, or otherwise not in accordance with law.102 In the Zale 
case, the court easily upheld the agency action. The court relied on two 
affidavits filed by the IRS and its own in camera inspection of the contested 
documents to find that the IRS’s decision to withhold the material was 
neither arbitrary nor an unconscionable abuse of discretion.103

102. Id. § 706(2). The Zale court noted that it must accept the IRS’s determination “so long as that 
determination is rational and has support in the record." 481 F. Supp. at 490 (citing Atlantic Refining Co. 
v. FTC, 381 U.S. 357, 367-68 (1965)and NLRB v. Hearst Publications, Inc., 322 U.S. Ill, 130-31 (1944)).

103. 481 F. Supp. at 490-91. The Hider and McCanless affidavits stressed that the release of this 
information would harm the IRS by prematurely revealing the Government’s case against the Zale 
Corporation. Id. at 491; see note 215 infra (discussing Wilson, Keightley, and Hider affidavits; complying 
with FOIA request an enormous administrative burden interfering with effective tax enforcement).

104. 481 F. Supp. at 488.
105. I.R.C. § 6103(e)(6) (disclosure of tax information to persons with material interest).
106. 481 F. Supp. at 490 n.13; see Chamberlain v. Kurtz, 589 F.2d 827, 838-39 (5th Cir. 1978) (section 

6103(e)(6) satisfies both prongs of exemption 3), cert, denied. 444 U.S. 842 (1979); notes 109-12 infra and 
accompanying text (discussing Chamberlain).

107. 481 F. Supp. at 490 n.13.
108. See notes 27-34 supra and accompanying text (discussing FOIA procedures).
109. 589 F.2d 827 (5th Cir. 1978), cert, denied. 444 U.S. 842 (1979).
110. Id. at 838-39.
111. The court stated that it was inconceivable “to believe that Congress enacted a comprehensive 

scheme for releasing information with the intention that it have no further applicability once the taxpayer 
files an FOIA suit." Id. at 840. The court therefore read section 6103 in light of exemption 3 and found that 
the provision met the requirements of the exemption. Id.

B CRITIQUE OF THE ZALE RATIONALE

The Zale court’s rationale is subject to a number of criticisms. First, the 
court improperly applied its own cited rules of statutory construction to the 
language and legislative history of both section 6103 and the FOIA. As a 
result, the court erred in finding that Congress intended section 6103(e)(6) to 
be the sole standard governing the disclosure of tax return information to a 
person with a material interest.

Attempts to Reconcile the Statutes. The court began its analysis with the
maxim that “courts have an obligation to construe statutes harmoniously 
where it is reasonable to do so.”104 Thus, a threshhold question in Zale is 
whether a court can reconcile exemption 3 of the FOIA and section 6103 of 
the Code. As the court observed in dictum, section 6103(e)(6)105 is fully 
qualified for exemption under either of the two prongs of exemption 3.106 
Thus, if the release of tax return information to a person with a material 
interest would seriously impair federal tax administration, the IRS could 
refuse to release the information.107 Viewed in this light, the FOIA does not 
nullify section 6103 as the Zale court asserted; it only supplies the procedural 
steps necessary for determining whether the Secretary’s disclosure determina
tion is correct.108 109 Prior to the Zale decision, the United States Court of 
Appeals for the Fifth Circuit in Chamberlain v. Kurtzim did in fact construe 
the two statutes harmoniously in holding that section 6103(e)(6) qualifies 
under FOIA exemption 3.110 The Chamberlain court did not question 
whether Congress intended section 6103 to be the sole standard. Rather, the 
court assumed that the FOIA did apply, and indicated that it did not perceive 
a conflict between the two statutory schemes.111
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A comparision of the FOIA with statutes similar to section 6103 also 
demonstrates the absence of conflict. For example, the United States Court of 
Appeals for the Ninth Circuit has held that section 122 of the Patent Act,112 
which provides for the confidentiality of patent applications,113 meets the 
requirements of a statute under exemption 3 of the FOIA.114 Similarly, in 
Baker v. CM,115 the United States Court of Appeals for the District of 
Columbia Circuit held that section 7 of the Central Intelligence Agency Act 
of 1949,116 which exempts agency personnel information from disclosure 
requirements,117 qualifies under exemption 3.118 As a final example, Congress 
has stated that section 142 of the the Atomic Energy Act of 1954'19 also 
satisfies the requirements of exemption 3.120 Section 142 allows the Commis
sion to publish “Restricted Data” after it has determined that publication is 
“without undue risk to the common defense and security.”121

Thus, the Zale court could have reconciled section 6103 with the FOIA. 
Both section 6103 and the cited statutes are similar in language and in the 
degree of discretion granted to the disclosing agency. If these statutes can be 
reconciled with the FOIA, section 6103 should also be able to coexist 
harmoniously with the FOIA.

Effect of Specifically Drafted Legislation. The Zale court also erred in
applying the maxim that “absent a clear indication to the contrary, the 
specific legislation will not be controlled or modified by the more general.”122 
Using this maxim, the court found that because section 6103 was “specifically 
crafted,”123 the more general provisions of the FOIA should not control 
section 6103.124 As support for the proposition that specific statutes control 
over the more general, the court cited Bulova Watch Co. v. United States'25

112. 35 U.S.C. § 122 (1976).
113. Section 122 provides in part:

[Applications for patents shall be kept in confidence by the Patent and Trademark Office and 
no information concerning the same given without authority of the applicant or owner unless 
necessary to carry out the provisions of any Act of Congress or in such special circumstances 
as may be determined by the Commissioner.

Id.
114. Lee Pharmaceuticals v. Kreps, 577 F.2d 610, 615-17 (9th Cir. 1978), cert, denied, 439 U.S. 1073 

(1979); see note 39 supra and accompanying text (discussing application of FOIA to Patent Act).
115. 580 F,2d 664 (D.C. Cir. 1978).
116. 50 U.S.C. § 4O3g (1976).
117. Section 7 provides in part that “[tjhe agency shall be exempted from the provisions of any other 

law which requires the publication or disclosure of the organization, functions, names, official titles, 
salaries, or numbers of personnel employed by the Agency . . . .” Id.

118. 580 F.2d at 667
119. 42 U.S.C. § 2162 (1976).
120. H.R. Rep. No. 880, 94th Cong., 2d Sess., pt. 1, at 23, reprinted in [1976] U.S. Code Cong. & Ad. 

News 2183, 2204-05.
121. Section 2162(a) provides, “[t]he Commission shall from time to time determine the data, within 

the definition of Restricted Data, which can be published without undue risk to the common defense and 
security and shall thereupon cause such data to be declassified and removed from the category of 
Restricted Data.” 42 U.S.C. § 2162 (1976).

122. Zale, 481 F. Supp. at 488.
123. Id. at 489.
124. Id. at 488-89.
125. 365 U.S. 753 (1961).
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and Castaneda-Gonzalez v. INS.126 These cases are distinguishable from Zale, 
however, because both involved statutes that were directly in conflict.127 
Moreover, the United States Supreme Court recently has stated that for one 
statute to override another, the statutes must be in “irreconcilable conflict.”128 
Far from showing such a direct and irreconcilable conflict, the Zale court 
stated in dicta that the FOIA could apply to section 6103.129

126. 564 F.2d 417 (D.C. Cir. 1977).
127. In Bulova, the Court held that a more specific provision governing interest on carryback refunds 

controlled over a general provision on interest for any overpayment of taxes. 365 U.S. at 758. In Castaneda- 
Gonzalez the court held that a more specific provision delegating certain powers to the Secretary of Labor 
overrode the more general provision delegating some of these same powers to the Attorney General. 564 
F.2d at 422-23.

128. See Radzanower v. Touche Ross & Co., 426 U.S. 148, 155 (1976) (statutes must be “in 
‘irreconcilable conflict’ in the sense that there is a positive repugnancy between them or that they cannot 
mutually coexist”).

129. 481 F. Supp. at 490 n.13 (dictum); see note 106 supra and accompanying text (discussing 
applicability of exemption 3 to section 6103(e)(6)).

130. 481 F. Supp. at 489.
131. I.R.C. § 6103(p)( 1) provides that “[Requests for the inspection or disclosure of a return or return 

information and such inspection or disclosure shall be made in such a manner and at such a time and place 
as shall be prescribed by the Secretary." Id.

132. 481 F. Supp. at 490. The APA procedures for judicial review are found in 5 U.S.C. §§ 702-706 
(1976).

133. The FOIA procedures for release of information are found in 5 U.S.C. § 552(a) (1976).
134. I.R.C. § 6110(e) (section 6110 provides exclusive remedy for release of written determinations); see 

notes 47-50 supra and accompanying text (describing enactment and operation of section 6110).
135. I.R.C. § 6110; see note 50 supra (describing procedures governing release of written determina

tions).
136. See I.R.C. § 6103(p)(l) (Secretary determines manner, time, and place of disclosure).

Although the Zale court believed section 6103 was “specifically 
crafted,”130 the court neglected to note that the statute does not provide the 
IRS with specific procedures governing the release of return information.131 
The Zale court relied on the statute as the sole standard for disclosure, 
asserting that courts could remedy agency errors through judicial review 
under the APA.132 The APA, however, does not supply procedures governing 
the release of information by the agency; only the FOIA supplies these 
procedures.133 Because Congress did not include any procedures regulating 
the timing and method of release of tax return information in section 
6103(e)(6), Congress probably did not intend this section to be the sole 
provision controlling release of tax return information. Thus, the Zale court 
apparently misinterpreted congressional intent by relying solely on section 
6103.

A comparison of Code sections 6103 and 6110 highlights the absence of 
procedures in section 6103. Section 6110, enacted simultaneously with section 
6103, bars application of the FOIA to the disclosure of IRS written 
determinations.134 Nevertheless, Congress was careful to provide procedures 
in section 6110 modeled on the FOIA provisions governing the release of IRS 
written determinations.135 Conversely, section 6103(e)(6) provides no compa
rable procedures for the release of tax return information.136 Furthermore, as 
a consequence of this lack of specific procedures, the Secretary might 
inordinately delay the release of tax return information. Although sections 
551(13) and 702 of the APA may give a requestor the right to seek judicial 
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review if the Secretary refuses to decide whether to release the information,137 
these sections do not indicate how long the Secretary could legally delay such 
a decision.138 Without the protections afforded by the FOIA timetable and the 
precedence given FOIA suits on a court’s docket,139 release of 1RS material 
may come too late to be of value to the requestor.140

137. Section 551(13) of the APA defines “agency action” to include an agency's “failure to act.” 5
U.S.C. § 551(13) (1976). Section 702 of the APA provides that judicial review is available to “[a] person 
suffering legal wrong because of agency action...........”5 U.S.C. § 702 (1976).

138. The question of whether the delay has been long enough to constitute a failure to act has yet to 
come before a court. Normally, however, a court will not find an issue ripe unless a party has exhausted all 
administrative remedies. Marshall v. Burlington Northern, Inc., 595 F.2d 511, 513 (9th Cir, 1979).

139. See note 32 supra and accompanying text (describing FOIA docket procedure provision).
140. A person requesting information under the FOIA may find that the agency will not respond within 

the time periods specified in § 552(a). For example, in Zale the corporation sent its FOIA request to the 
IRS on December 29, 1977. The IRS did not reply within ten working days, as required by section 
552(a)(6)(A). The corporation then filed an administrative appeal on January 20, 1978. The district court 
did not reach a decision until December 14, 1979, almost two years after Zale filed the initial request. 481 
F. Supp. at 486.

141. I.R.C. § 6103(b)(2).
142. Id.; see note 13 supra (definition of return information).
143. Section 6103(e)(6) provides only that the IRS may disclose taxpayer return information to any 

person authorized to inspect such information if the Secretary determines that such disclosure would not 
seriously impair federal tax administration. IRC § 6103(e)(6). In contrast, section 552 of the FOIA 
provides specific procedures that an agency must follow in response to a request for information. See notes 
26-34 supra and accompanying text (discussing FOIA procedures).

144. See notes 190-93 infra and accompanying text (criticizing implied repeal ofFOIA).
145. Zale, 481 F. Supp. at 489.
146. Id. at 489-90.

An examiniation of the Code’s revised definition of “return information” 
provides further support for the proposition that Congress intended exemp
tion 3 to apply to section 6103(e)(6).141 Section 6103(b)(2)(A) broadly defines 
return information to include “a taxpayer’s identity, the nature, source, or 
amount, of his income, payments, receipts, deductions, exemptions, credits, 
assets, liabilities, net worth, tax liability, tax withheld, deficiencies, overas
sessments, or tax payments . . . .”142 Releasing information to a taxpayer that 
he included in his own annual return would not seriously impair federal tax 
administration because the taxpayer presumably already has this information. 
Therefore, section 6103(e)(6) probably will require the Secretary to release at 
least some of this information if the taxpayer so requests. Section 6103(e)(6), 
however, neither indicates when the Secretary must release this information 
nor what recourse the taxpayer may seek if the Secretary refuses to release the 
information.143 The silence of section 6103(e)(6) concerning procedures for 
the release of tax return information further suggests that Congress intended 
the FOIA to continue to supply these procedures.144

The Zale court determined that section 6103 is a more specific statute than 
the FOIA because the section provides the 1RS with a comprehensive scheme 
for releasing information to discrete, identified requesting parties while the 
FOIA allows an agency to release information to any person.145 146 The court 
therefore concluded that the FOIA could not control or modify section 
6103.1«

Merely because section 6103 specifies discrete parties to whom the 1RS 
may release tax information, however, does not imply that Congress intended 
to end the application of the FOIA’s procedures for information release. For 
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example, the Atomic Energy Act of 1954 (AEA)147 contains various provi
sions controlling the dissemination of Restricted Data dealing with nuclear 
material.148 The Act provides for disclosure only to a limited group consisting 
of employees of the Department of Defense or its contractors,149 certain 
members of the armed forces,150 other agencies,151 and other nations.152 The 
FOIA continues to apply to the AEA notwithstanding the AEA’s specifici
ty.153 Thus, the AEA analogy weakens the Zale court’s argument that because 
section 6103 provides for release of information to specified parties, the FOIA 
necessarily does not apply.

147. 42 U.S.C. §§ 2011-2296(1976).
148. See notes 149-52 infra and accompanying text (describing parties to whom AEC may disclose 

Restricted Data). “Restricted Data” includes “all data concerning (1) design, manufacture, or utilization 
of atomic weapons; (2) the production of special nuclear material; or (3) the use of special nuclear material 
in the production of energy . . . .” 42 U.S.C. § 2014(y) (1976).

149. 42 U.S.C. § 2163 (1976).
150. Id.
151. Id. § 2164(d).
152. Id. § 2164(a).
153. See H R. Rep. No. 880, 94th Cong., 2d Sess., pt. 1, at 23, reprinted in [1976] U.S. Code Cong. & 

Ad. News 2183, 2204-05 (provisions of Atomic Energy Act satisfy newly amended exemption 3 of FOIA).
154. 481 F. Supp. at 489.
155. Id. at 490-91.
156. 5 U.S.C. § 552(b)(7) (1976).
157. The FOIA does not forbid an agency from releasing information covered by an exemption. See 

Chrysler Corp. v. Brown, 441 U.S. 281, 293 (1979) (FOIA exemptions not mandatory bars to disclosure). 
Because the IRS is not required to release information concerning the identity of informants, however, it is 
unlikely it would do so.

158. 481 F. Supp. at 489.

Balancing Citizens' Rights to Privacy and Government Need for Information. 
The court’s next observation, that Congress designed section 6103 to strike a 
balance between a citizen’s right to privacy and the government’s need for tax 
information,154 is correct in principle. The court’s decision that section 
6103(e)(6) provides the sole standard governing disclosure, however, in
dicates that the court incorrectly believed that applying the FOIA to section 
6103(e)(6) would impair that balance.155 It is difficult to see how a taxpayer’s 
request for tax return information relating to his own return violates any 
citizen’s right to privacy. Conceivably, the information sought could contain 
the names of informants whose privacy would be violated if the IRS released 
the complete file. The FOIA, however, provides that an agency can remove 
the names of confidential informants from the requested information if the 
release would “constitute an unwarranted invasion of privacy” or “disclose 
the identity of a confidential source.”156 These exemptions to the FOIA seem 
to protect any reasonable expectation of privacy on the part of informants157 
or other concerned third parties.

Absence of Legislative Intent to Affect Disclosure. The Zale court found
no evidence in the language of section 6103 indicating that Congress was 
concerned in any way with promoting or protecting public disclosure of tax 
return data.158 A close examination of the legislative history of section 6103, 
however, suggests that Congress did not intend to create a sharp break with 
past practices of providing disclosure to taxpayers with a material interest. 
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The Senate report on the TRA expressly stated that “persons with a material 
interest should continue to have the right to inspect returns and, where 
appropriate, return information to the same extent as provided under current 
regulations.”159 The language of the Senate report indicates that Congress 
simply intended to codify past practices.

Applying the statutory maxim that a court must reconcile statutes enacted 
by the same Congress,160 the Zale court addressed the purported conflict 
between section 6103’s “rule of confidentiality with limited statutory excep
tions”161 and the FOIA’s “stated preference for disclosure to the general 
public.”162 The court first noted that section 6103 signaled a shift in emphasis 
from prior law, which identified tax returns as public records.163 Prior to 
enactment of section 6103, however, tax returns were public records in name 
only, because a network of regulations164 and executive orders governed their 
inspection.165 The legislative history of section 6103 indicates that Congress 
was concerned with the ineffectiveness of these regulations and with the IRS 
practice of releasing returns and return information to many government 
agencies and officials.166 Nevertheless, the legislative history does not suggest 
that Congress was concerned about releasing tax return information to a 
taxpayer with a material interest;167 the Senate report indicates that Congress 
was merely codifying the traditional disclosure policies with regard to such 
persons.168

159. See S. Rep., supra note 45, at 339, reprinted in [1976] U.S. Code Cong. & Ad. News at 3768; 
notes 61-64 supra and accompanying text (discussing Senate report on TRA).

160. 481 F. Supp. at 488.
161. Id. at 489.
162. Id.
163. Id.
164. See Federal Tax Return Privacy: Hearings Before the Subcommittee on Administration of the 

Internal Revenue Code, 94th Cong., 1st Sess. 174-91 (1975) (providing list of former treasury regulations).
165. See id. at 191-92 (providing list of 20 Executive Orders issued between 1970 and 1974 allowing 

certain government officials, committees, and agencies to inspect returns).
166. See S. Rep., supra note 45, at 317, reprinted in [1976] U.S. Code Cong. & Ad. News at 3746-47 

(questioning whether extent of disclosure under prior law breaches citizens’ reasonable expectation of 
privacy).

167. Id. There was some testimony, however, on the subject. At a hearing before the House Ways and 
Means Committee on January 6, 1976, Richard R. Albrecht, General Counsel of the Department of the 
Treasury, resubmitted an explanatory statement originally submitted by the Department of the Treasury 
with the proposed TRA in September, 1975. The statement discussed proposed section 6103(e)(6) as 
follows:

Section 6103(e)(6) of the Administration taxpayer privacy proposal . . . would have provided 
that a taxpayer’s own tax return would be open to him unless the Secretary or his delegate 
determined that such disclosure would seriously impair the administration of federal tax laws. 
Because this “impairment” standard may not be compatible with Privacy Act standards, the 
present legislative proposal would provide a second standard for disclosure which would 
override the impairment test in an appropriate case. This second standard would compel 
disclosure of return information, notwithstanding impairment of Federal tax law administra
tion, where required by U.S.C. § 552a(d) or any other provision of federal law.

Confidentiality of Tax Return Information: Hearings Before the House Committee on Ways and Means, 
94th Cong., 2d Sess. 1, 56-57 (1976) (statement of Richard R. Albrecht).

168. S. Rep., supra note 45, at 317, reprinted in [1976] U.S. Code Cong. & Ad. News at 3746-47. On 
Wednesday, January 28, 1976, then Commissioner of the Internal Revenue Service Donald Alexander
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As the Zale court observed, the primary purpose of section 6103, 
protecting the privacy of tax returns, differs from the FOIA’s interest in 
public disclosure.* 169 That difference, however, does not necessarily imply that 
Congress intended to make section 6103 the sole standard governing disclo
sure of tax returns and return information. Moreover, Congress’ action in 
amending section 552(b)(3) of the FOIA170 undermines the court’s conclusion 
that section 6103 is the sole standard. In its report on the amendment to 
section 552(b)(3), the House Committee stated that provisions of statutes, 
such as sections 2161-2166 of the AEA,171 would satisfy exemption 3 of the 
FOIA as amended.172 Many of the provisions of section 6103 of the Code, like 
sections 2161-2166 of the AEA, provide for a rule of confidentiality with 
limited statutory exceptions.173 In light of the similarity between sections 
2161-2166 of the AEA and Code section 6103174 175 and the legislative history of 
the FOIA amendment, it is probable that Congress intended the disclosure 
provisions in Code section 6103 to be evaluated under the FOIA. Moreover, 
the United States Court of Appeals for the Fifth Circuit in Chamberlain v. 
Kurtz'15 recognized both the similarity of these statutes176 and the applicabili
ty of the FOIA to section 6103177 and held that the disclosure provisions of 
section 6103 satisfied exemption 3 of the FOIA.178

testified that "Present Treasury regulations provide for disclosure of a tax return to a taxpayer who filed it 
or his duly constituted attorney in fact. . . . H.R. 11090, along with most of the other legislative proposals, 
would largely codify these disclosure rules and specifically extend their application to return information.” 
Confidentiality of Tax Return Information: Hearings Before the House Committee on Ways and Means, 
94th Cong., 2d Sess. at 23 (statement of Donald Alexander).

169. 481 F. Supp. at 489.
170. Government in the Sunshine Act, Pub. L. No. 94-409, § 5(b), 90 Stat. 1241 (1976) (amending 5 

U.S.C. § 552(b)(3) (1976)).
171 42 U.S.C. §§ 2161-2166(1976).
172. H.R. Rep. No. 880, 94th Cong., 2d Sess., pt. 1, at 23, reprinted in [1976] U.S. Code Cong. & Ad. 

News 2183, 2204-05.
173. See text accompanying notes 147-53 supra (discussing interplay between FOIA and AEA 

restricting dissemination of certain nuclear data). Compare I.R.C. § 6103(e)(6) (tax return information 
may be disclosed if Secretary determines disclosure would not seriously impair federal tax administration) 
with 42 U.S.C. § 2162(a) (1976) (Commissioner may publish nuclear data if he determines publication 
creates no undue risk to common defense and security).

174. The Zale court expressly recognized this similarity. 481 F. Supp. at 490 n.13.
175. 589 F.2d 827 (5th Cir. 1979).
176. See Chamberlain v. Kurtz, 589 F.2d 827, 839 n.38 (5th Cir. 1979) (sections 2161-2166 of Atomic 

Energy Act closely analogous to section 6103).
177. See id. at 838-40 (applying FOIA to sections 6103(c) and 6103(e)(6) to determine whether those 

provisions satisfy exemption 3).
178. Id. at 840.
179. 481 F. Supp. at 488.
180. See id. at 489 n. 12 (Senate committee report discussing section 6110 of TRA frequently mentioned 

FOIA). The extensive discussion of the FOIA in the legislative history of section 1201 of the TRA 
demonstrates congressional awareness of the provisions of the FOIA. See notes 46-50 supra and 
accompanying text (discussing interplay between section 1201 of TRA and FOIA).

181. Id. at 489.

Having cited the maxim that a court will not nullify a later provision in 
light of an earlier one,179 the Zale court asserted that although Congress was 
aware of the FOIA when it enacted the TRA,180 it did not indicate that the 
FOIA should supersede or frustrate the clear purpose of section 6103.181 To 
understand the intent of Congress, it is useful to contrast Congress’ treatment 
of the disclosure of written determinations in section 1201 of the TRA with its 
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treatment of the disclosure of tax return information in section 1202 of the 
same Act. Congress clearly designed section 1201, which created the new 
section 6110 of the Code, to preempt the FOIA as it applied to the release of 
IRS private letter rulings and advice memoranda.182 In so doing, however, 
Congress did more than merely preempt the FOIA. Instead, it created a 
separate, carefully prescribed set of rules governing the release of these IRS 
written determinations.183 Indeed, much of section 6110 of the Code is 
concerned with procedures that the IRS must follow in disclosing private 
letter rulings and other “written determinations.”184 The statutory scheme of 
section 6110 parallels that of the FOIA, beginning with a general provision 
requiring that all written determinations and background documents be open 
to public inspection,185 and then listing a number of exemptions from 
disclosure patterned after those found in the FOIA.186 Thus, although 
Congress, in supplanting the FOIA with section 6110, explicitly stated that 
the FOIA no longer applied, it nonetheless provided a detailed statutory 
scheme for disclosure that was modeled after the FOIA itself.

182. See I.R.C. § 6110(1) (FOIA inapplicable to written determinations or background file documents).
183. See I.R.C. §§ 6110(c)-(l) (establishing procedures for and exemptions from disclosure of written 

determinations).
184. See id. (setting out procedures for disclosure by IRS).
185. Compare 5 U.S.C. § 552(a)(3) (1976) (agencies shall make records promptly available upon request 

reasonably describing such records made in accordance with agency procedures) with I.R.C. § 6110(a) 
(except as otherwise provided, Secretary shall make open to public inspection written determinations and 
related background file documents).

186. Compare I.R.C. § 6110(c)(4) (prior to disclosure of information Secretary shall delete “trade 
secrets and commercial or financial information obtained from a person and privileged or confidential") 
and id. § 6110(c)(7) (prior to disclosure of information Secretary shall delete “geological and geophysical 
information and data, including maps, concerning wells”) with 5 U.S.C. § 552(b)(4) (1976) (agency need 
not disclose information consisting of “trade secrets and commercial or financial information obtained 
from a person and privileged or confidential”); and id. § 552(b)(9) (agency need not disclose information 
consisting of "geological and geographical information and data, including maps, concerning wells").

187. There is no reference to the FOIA in section 6103 of the Code or in the sections of the Senate, 
House, and Conference reports dealing with section 6103. See generally S. Rep., supra note 45, at 315-49, 
reprinted in [1976] U.S. Code Cong. & Ad. News at 3744-78; H.R. Rep., supra note 50, at 7, reprinted in 
[1976] U.S. Code Cong. & Ad. News at 2911; Conf. Rep., supra note 61, at 475-83, reprinted in [1976] 
U.S. Code Cong. & Ad. News at 4180-87.

188. Section 6103(e)(6) provides only that taxpayer return information may be disclosed to any person 
authorized to inspect such information if the Secretary determines that such disclosure would not seriously 
impair federal tax administration. I.R.C. § 6103(e)(6). Although section 6103 does provide that the IRS 
may charge a reasonable fee for reproducing requested tax return information, I.R.C. § 6103(p)(2)(B), this 
provision is in accord with the FOIA. See 5 U.S.C. § 522(a)(4)(A) (1976) (fees limited to reasonable 
charges for document search and duplicating costs). See also Access to Federal Income Tax Returns, 34 
Rec. A.B. City N.Y. 376 (1979) (discussing procedures governing disclosure of tax return information to 
government agencies).

189. See S. Rep. No. 938, 94th Cong., 2d Sess. 304, reprinted in [1976] U.S. Code Cong. & Ad. News 
2897, 3734 (courts recently have considered whether private rulings are exempt from disclosure under 
FOIA because they constitute tax returns under IRC § 6103).

By contrast, when Congress amended section 6103 of the Code, it did not 
explicitly state that the FOIA would no longer apply to tax return informa
tion,187 nor did it supply a FOIA-type statutory scheme governing disclosure 
of such information.188 Given the unequivocal way in which Congress 
removed section 6110 from the coverage of FOIA, and Congress’ awareness 
that courts had previously applied FOIA to section 6103,189 it would be 
surprising indeed for Congress to choose the ambiguity of silence if intending 
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to supplant the FOIA with section 6103 as the sole standard governing 
disclosure.

Nevertheless, because Congress was silent concerning the applicability of 
the FOIA to the release of tax return information,190 the Za/e court inferred 
that Congress did not intend the FOIA to apply to that information.191 Prior 
to the 1976 amendment tosection 6103, courts had allowed taxpayers with a 
material interest to use the FOIA in seeking tax return information.192 Thus, 
the Za/e court in effect held that Congress, by amending section 6103, 
implicitly repealed the FOIA as it applied to such information. This reasoning 
directly conflicts with the Supreme Court’s disfavor of repeal by implication: 
“[bjoth types of repeal—effective and actual—involve the compromise or 
abandonment of previously articulated policies, and we would normally 
expect some expression by Congress that such results are intended.”193

190 This silence stands in sharp contrast to Congress’ express intent that section 6110 be the sole 
statute governing disclosure of written determinations and background files. See note 182 supra and 
accompanying text (discussing Congress' intent that section 6110 be sole standard for disclosure). In 
addition, this silence contrasts with Congress’ explicit provision that requests for and disclosure of tax 
returns and return information under section 6103(e) are exempt from the record keeping requirements of 
the Privacy Act, 5 U.S.C. § 552a(c) (1976). IRC § 6103 (p)(3)(A).

191. See Za/e, 481 F. Supp. at 490 (absent demonstration of congressional intent for FOIA to apply to 
section 6103, court will not imply such a preemption).

192. See notes 68-84 supra and accompanying text (discussing FOIA suits in which courts ultimately 
denied taxpayer request for return information).

193. In United States v. United Continental Tuna, 425 U.S. 164 (1965), the Court refused to infer that 
Congressional silence in amending one statute meant that it intended to repeal another statute. Id. at 167- 
78.

In Continental Tuna the plaintiffs argued that Congress, in amending the Suits in Admiralty Act, 46 
U.S.C. §§ 741-752 (1976), had by implication repealed provisions of the Public Vessels Act, 46 U.S.C. §§ 
781-799 (1976), which restricted the ability of claimants to maintain suits for damages allegedly caused by 
United States ships. Id.

194. Amell v. United States, 384 U.S. 158, 165-66(1966).
195. See 481 F. Supp. at 487-88 (IRS approached case as pure FOIA action apparently in belief that 

sole issue was whether contested information was protected under exemptions 3 or 7(A) of Act).
196. Id. at 489. The court stated that to find otherwise would render section 6103 “an exercise in 

legislative futility.” Id.
197. Chamberlain v. Kurtz, 589 F.2d 827 (5th Cir. 1979).
198. See generally Cliff v. IRS, 496 F. Supp. 568, 571 (S.D.N.Y. 1980) (section 6103 satisfies 

requirements of FOIA exemption 3); Anastas v. IRS, 79-2 USTC 1i 9510, 87,835-36, 44 AFTR 2d 11 79- 
5141, 79-5399-5401 (N.D. Cal. 1979) (same); Dixon v. IRS, 79-1 USTC <1 9406, 87,001-02, 44 AFTR 2d fl 
5043, 79-5100-5101 (M.D. Ala. 1979) (material exempt under FOIA exemptions 7 and 3).

199. See notes 109-11 supra and accompanying text (describing Chamberlain in which Court of 
Appeals for Fifth Circuit reconciled section 6103(e)(6) with FOIA).

The Supreme Court also has declared that a party asking a court to repeal 
“a former practice by implication . . . bears a heavy burden of persuasion.”194 
Certainly the IRS, which argued Za/e solely on FOIA grounds,195 never met 
this heavy burden. Instead, the Za/e court apparently relied upon its own 
finding that section 6103 and the FOIA reflected conflicting congressional 
purposes.196

The Fifth Circuit,197 as well as a number of district courts,198 have not 
encountered such difficulty in applying the FOIA to section 6103(e)(6).199 
Moreover, the IRS itself, an agency presumably expert on the scope and 
application of section 6103, argued that the court could reconcile the two 
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provisions by finding that material witheld under section 6103 also qualified 
for exemption under the FOIA.200

200. See note 195 supra (IRS argued that requested material protected under exemptions 3 or 7(A) of 
FOIA).

201. 481 F. Supp. at 490 n.13.
202. See cases cited in note 16 supra.
203. See notes 68-84 supra and accompanying text (discussing FOIA suits brought prior to enactment 

of section 6103(e)(6)).
204. See, e.g.. Barney v. IRS, 618 F.2d 1268, 1270 (8th Cir. 1980) (per curiam) (IRS willing to release 

952 of 1,975 pages requested); Anheuser-Busch v. IRS, 493 F. Supp. 549, 550 (D.D.C. 1980) (following 
plaintiffs request for approximately 15,365 pages of material, IRS released 3,365 pages prior to trial plus 
additional 4,320 whole and 78 partial pages during suit); Zale. 481 F. Supp. at 487 (following protracted 
negotiations, IRS released 55,000 pages of documents to Zale Corp, before case went to trial).

205. See 481 F. Supp. at 490 (judicial assessment of IRS action under § 6103 governed by applicable 
review criteria of APA). The applicable standard of review, section 706 of the APA, provides that the court 
shall set aside agency action found to be “arbitrary, capricious, an abuse of discretion, or otherwise not in 
accordance with law." 5 U.S.C. § 706(2)(A) (1976). The Zale court described this standard as “highly 
deferential.” 481 F. Supp. at 490.

206. See 5 U.S.C. § 552(a)(4)(D) (1976) (no expedited procedure for requests for information under 
APA).

Given the relative ease with which both the IRS and the courts previously 
have been able to reconcile section 6103 with the FOIA, and given the 
Supreme Court’s disfavor of repeal by implication, the Za/e court’s conclu
sion that section 6103 fully supplanted the FOIA as the sole standard 
governing disclosure of tax return information is questionable. The court’s 
conclusion is further weakened by its acknowledgement that if the FOIA did 
apply, section 6103 “would in any event be fully qualified for exemption” 
under exemption 3 standards.201

C. CONSEQUENCES OF THE ZALE COURT’S DECISION

A number of district courts have followed the Zale decision despite its 
shortcomings.202 Although taxpayer attempts to obtain complete disclosure of 
tax return information under the FOIA usually are unsuccessful,203 in many 
section 6103 cases the IRS has voluntarily released to taxpayers significant 
amounts of tax return information.204 If the appellate courts adopt the Zale 
court rationale, however, these partial taxpayer victories are unlikely to 
continue for several reasons.

Under Zale the FOIA no longer would apply to disclosure of returns, and 
the IRS would need to meet only the highly deferential standard found in 
section 706 of the APA,205 thus virtually ensuring an IRS victory in court. 
Because the IRS would be more likely to win on the merits, it probably would 
be less likely to release tax return information prior to trial. Thus, tax return 
information that the IRS would have released in the past might be withheld in 
the future. It is possible also that the IRS would seek to delay releasing 
information until after a taxpayer has filed suit and the court has decided the 
case. Because the FOIA procedures requiring expedited judicial consideration 
of FOIA requests would no longer be applicable, the taxpayer’s suit would no 
longer take precedence on the court’s docket.206

Furthermore, if section 6103 were exempted from FOIA procedures, the 
IRS would regain much of the power that it had prior to the enactment of the 
FOIA. This change would have a number of adverse effects on taxpayers 
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seeking return information. If the IRS is no longer required to respond to 
taxpayer requests for return information within ten days207 or to taxpayer 
appeals from denials of such requests within twenty days,208 taxpayers will be 
unable to rely on a speedy response from the IRS.209 Moreover, the burden of 
proof would shift to the taxpayer,210 and the district court would no longer 
exercise de novo review.211 Faced with these procedural obstacles, taxpayers 
would be less likely both to request tax return information and to bring suit if 
the requests were denied.

Notwithstanding the adverse effects on the innocent taxpayer seeking 
return information, the Zale court was correct in expressing concern with the 
possible impairment of federal tax enforcement. In Zale, the corporation 
clearly was using the FOIA as a prelitigation discovery device,212 a use of the 
FOIA Congress apparently never contemplated,213 nor, in all probability, 
intended.214 Undoubtedly underlying the Zale court’s strained statutory 
construction was its concern that applying the FOIA to section 6103 would 
impose an unreasonable administrative burden upon the IRS. The IRS 
claimed that compliance with Zale’s FOIA request would force it to divert 
substantial resources from its investigation of Zale’s possible civil and 
criminal violations of the tax laws,215 thereby crippling the Service’s efforts to 
investigate and prosecute effectively any violations by Zale.216 Assuming the 
truth of these allegations, there are ominous implications of allowing targets 
of IRS investigations to maintain FOIA actions under section 6103.

207. Id. § 552(a)(6)(A)(i).
208. Id. § 552(a)(6)(A)(ii).
209. Section 6103 provides no procedures setting time limits within which IRS must respond to 

requests for return information. l.R.C. § 6103.
210. See 5 U.S.C. § 552(a)(4)(B) (1976) (under FOIA burden of proof on agency). Under the APA, the 

burden of proof is on the party challenging the agency. See, e.g., Montgomery v. CIR, 367 F.2d 917, 920 
(9th Cir. 1966) (under APA, plaintiff must make strong showing that Tax Court or IRS Commissioner 
abused discretion); Gables by the Sea, Inc. v. Lee, 365 F. Supp. 826, 831 (S.D. Fla. 1973) (burden of 
proving agency decision improper on party challenging decision), off d, 498 F.2d 1340 (5th Cir. 1974), cert, 
denied, 419 U.S. 1 105 (1975); Sterling Davis Dairy v. Freeman, 253 F. Supp. 80, 83 (D.N.J. 1965) (plaintiff 
has burden of showing agency action arbitrary or capricious).

211. 5 U.S.C. § 552 (a)(4)(B) (1976) (under FOIA court considers agency decision de novo).
212. See 481 F. Supp. at 487 (request included document central to IRS investigation of Zale for 

possible civil and criminal violations of income tax laws).
213. See Renegotiation Bd. v. Bannercroft Clothing Co., 415 U.S. 1, 24 (1974) (discovery for litigation 

purposes not expressed purpose of FOIA).
214. Cf. NLRB v. Robbins Tire and Rubber Co., 437 U.S. 214, 242 (1977) (respondent concedes FOIA 

not intended to function as discovery tool).
215. See Defendant’s Motion for Summary Judgment, Exhibit A, at 7, Zale Corp. v. IRS, 481 F. Supp. 

486 (D.D.C. 1979) (Affidavit of C. Leroy Wilson, Acting Disclosure Officer for the Dallas District of the 
IRS) (2,063 technical hours spent by Intelligence and Audit Divisions, Regional Counsel, and Acting 
Disclosure Officer for Dallas District in answering FOIA request) [hereinafter Wilson Affidavit]; id. 
Exhibit C, at 3 (Affidavit of James J. Keightley, Director, Disclosure Litigation Division, Office of Chief 
Counsel, IRS) (cost of preparing Vaughn index for Zale case would disrupt IRS criminal investigation, 
civil examinations, preparation of statutory notices of deficiency, and preparation of referrals to Dept, of 
J ustice of Zale and related cases) [hereinafter Keightley Affidavit]; id. Exhibit B, at 12 (Affidavit of Frank 
C. Hider, Senior Trial Attorney for the District Counsel’s Office, IRS) (compliance with June 21, 1978 
FOIA requests would have caused suspension of enforcement proceedings, jeopardizing timely institution 
of government’s criminal case) [hereinafter Hider Affidavit],

216. Keightley Affidavit, supra note 215, at 5 (preparation of Vaughn index would disrupt IRS’s 
investigation of Zale and jeopardize Service’s ability to file criminal charges for violations occurring in 1973 
before expiration of statute of limitations). For an explanation of a Vaughn index see note 219 infra.
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Although the Zale court’s concern with such abusive use of the FOIA to 
impede effective tax enforcement is legitimate, it does not justify the court’s 
holding and rationale. It is far from clear that Congress intended section 
6103(e)(6) to be the sole standard governing the disclosure of tax return 
information. Congress is in the best position to weigh the competing policy 
interests; if Congress wishes to make section 6103(e)(6) the sole standard 
governing disclosure, it should state clearly its intent to do so. In the absence 
of further legislation specifically addressing this problem, courts should hold 
that the FOIA continues to apply to section 6103(e)(6).

III. A Proposed Legislative Solution

A legislative solution to the problems raised by the use of the FOIA as a 
prelitigation discovery tool should balance the original goals of the FOIA 
with the need for effective tax enforcement. Courts have interpreted the 
legislative history of the FOIA to indicate that Congress intended both to 
inform the public of the manner in which the federal government conducts 
business and to provide the public with a mechanism to acquire information 
when forced to “litigate with agencies on the basis of secret laws or 
incomplete information.”217 On the whole, past court decisions relating to tax 
return information have been favorable to the IRS.218 Viewed in this light, the 
FOIA seems to be working well.

217. Weisberg v. United States Dep’t of Justice, 489 F.2d 1 195, 1199 (D.C. Cir. 1973) (quoting 
Bannercraft Clothing Co. Inc. v. Renegotiation Bd., 466 F.2d 345, 352 (D.C. Cir. 1972), rev'd on other 
grounds, 415 U.S. 1 (1974)).

218. See, e.g., Barney v. IRS, 618 F.2d 1268, 1272-73 (8th Cir. 1980) (per curiam) (FOIA exemption 
7(A) applies to requested return information); Chamberlain v. Kurtz, 589 F.2d 827, 843 (5th Cir. 1979) 
(FOIA exemption 3 applies to requested return information); Grabinski v. IRS, 478 F. Supp. 486, 488 
(E.D. Mo. 1979) (FOIA exemption 7(A) applies to requested return information); B & C Tire Co. v IRS, 
376 F. Supp. 708, 714 (N D. Ala. 1974) (FOIA exemption 7 applies to requested return information).

219. The so called Vaughn index is a “relatively detailed justification, specifically identifying the 
reasons why a particular exemption to the FOIA is relevant and correlating those claims with the 
particular part of a withheld document to which they apply." Mead Data Central, Inc. v. United States 
Dep’t of the Air Force, 566 F.2d 242, 251 (D.C. Cir. 1977). The requirements apply to the FOIA and were 
set out initially in Vaughn v. Rosen, 484 F.2d 820, 826-28 (DC. Cir ), cert, denied, 415 U.S. 977 (1973).

220. Wilson Affidavit, supra note 215. at 7.
221. Keightley Affidavit, supra note 215, at 3.
222. Hider Affidavit, supra note 215, at 12.

Abusive use of the FOIA, however, may pose a substantial threat to 
effective tax enforcement. The time, expense, and resources required to 
comply with initial FOIA requests and to prepare Vaughn indices219 for 
FOIA litigation may demand that the IRS reassign agents from ongoing 
investigations of taxpayer-requestors in order for the IRS to comply with the 
FOIA procedural requirements. For example, the affidavits filed in the Zale 
case show that the IRS Intelligence and Audit divisions, the Regional 
Counsel, and the Acting Disclosure Officer for the Dallas District spent over 
2,000 “technical hours” answering the Zale Corporation’s FOIA requests 
exclusive of clerical time or the time spent by three other IRS offices 
involved.220 At the same time, the IRS was attempting to bring criminal 
charges against the corporaton before the charges were barred by the statute 
of limitations.221 In situations such as this, an elaborate FOIA request could 
significantly impede IRS efforts to enforce the tax laws.222
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A possible solution to this problem is for Congress to exempt tax return 
information from FOIA requirements. As discussed above, section 6110 of 
the Code suggests a model for such legislation.223 This section exempts IRS 
written determinations from FOIA requirements while maintaining, in a 
modified form, many of the FOIA provisions governing the release of 
information.224 Congress could enact a similar provision tailored to meet the 
special problems inherent in the release of tax return information to persons 
with a material interest.

223. See notes 46-50 supra and accompanying text (describing enactment and operation of section 
6110).

224. Id.
225. 5 U.S.C. § 552 (a)(4)(B) (1976).
226. Id.
227. Id. § 552 (a)(4)(D).
228. This approach does involve two problems. First, Congress must define the term “active 

investigation” so that courts can determine whether and when the IRS has commenced an investigation. 
Because a civil investigation may either give rise to or complement an ongoing criminal investigation, it 
would be difficult to distinguish between the two types of investigations. This problem is compounded 
because the IRS civil and criminal divisions normally share common files when both divisions are 
investigating the same taxpayer. Keightley Affidavit, supra note 215, at 2-5. Thus, it might be necessary for 
Congress to include civil and criminal investigations under the term “active investigation.” Congress 
should require the Secretary, or his designate, to state that the IRS has begun an active investigation and 
support this with an affidavit describing when the investigation began and who is the subject of the 
investigation.

The second problem arises out of the first. The IRS may wish to keep an active investigation secret until 
it is ready to go to court. By filing a request for information, the taxpayer will know that the IRS has 
commenced an investigation. This problem, however, exists under the present system. If the IRS wishes to 
deny a taxpayer's FOIA request under exemptions 3 and 7, it must disclose that an investigation is under 
way. Moreover, in cases where the IRS has requested or subpoenaed taxpayer records, a taxpayer probably 
will know or suspect that the IRS has begun an investigation even before the taxpayer files a request for 
information.

229. In Zale the IRS was concerned that the time spent preparing a Vaughn index would seriously 
disrupt the criminal proceedings. Hider Affidavit, supra note 215, at 12. Congress, however, should allow 
district court judges the discretion to determine whether the IRS should submit such an index. In deciding 
whether to require the index, the judge should balance the taxpayer's need for the information with the 
danger of disrupting the government’s case.

Congress should consider the following approach designed to balance the 
legitimate needs of taxpayers with those of the IRS. If the IRS has not begun 
an investigation of the taxpayer, provisions modeled on the FOIA would 
apply. In these cases, the IRS would have the burden of proof,225 district 
courts would exercise de novo review,226 and suits for disclosure would have 
priority on district court dockets.227

For cases in which the IRS has begun an active investigation, however, the 
district courts would shift the burden of proof to the taxpayer, and would give 
a rebuttable presumption of validity to an IRS affidavit stating that release of 
the requested tax return information would harm an ongoing investigation.228 
District courts in these cases will not need to conduct in camera inspection of 
the disputed documents, or require the IRS to compile a Vaughn index,229 but 
would continue to accord such suits priority on court dockets. Without such 
priority, the IRS might complete its investigation and bring suit against the 
taxpayer before the district court ruled on the validity of the IRS’s refusal to 
disclose the requested return information.

The above approach would provide safeguards against improper use of the 
FOIA that might result in delay of ongoing investigations, but would require
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the IRS to follow FOIA procedures if the Service had not commenced an 
investigation and therefore had no reason to guard against a threat to effective 
tax enforcement. The proposal also should reduce the burden on the district 
courts by limiting the need for in camera inspection. Furthermore, this 
proposal could lead to a result similar to the one reached by the Zale court, 
but would have the advantage of providing taxpayers with some of the 
procedural safeguards of the FOIA.

Conclusion

The use of the FOIA as a prelitigation discovery device in complex tax 
cases may frustrate IRS attempts to enforce the federal tax laws. Present 
FOIA requirements make it necessary for the IRS to divert substantial 
resources from ongoing investigations in order to defend FOIA suits. 
Congress probably did not intend such a result when it enacted the FOIA. 
Nevertheless, the Zale court failed to demonstrate that Congress intended 
section 6103(e)(6) of the Code to preempt the FOIA. Although Congress has 
shown a concern for the release of tax return information to governmental 
units, it has not addressed the particular problems underlying the Zale court’s 
decision. In the absence of a stronger statement from Congress, the court 
should not have found an implied preemption. The solution to the problem 
lies not with the courts but with the legislature. This comment has suggested 
one possible congressional response to use of the FOIA by taxpayers seeking 
return information. This reform would protect a reasonable taxpayer interest 
in the disclosure of return information while ensuring vigorous enforcement 
of federal tax laws.

Roger B. Cooper





The Scope of Hot Cargo Agreements in the 
Construction Industry

Donald Schriver, Inc. v. NLRB, 635 F.2d 859 (D.C. Cir. 1980)

The interaction between unions and general contractors in the construction 
industry often has created volatile situations. The temporary nature of the 
employment and the intense friction between union and nonunion workers 
makes the achievement of stable labor relationships particularly difficult.1 In 
response to these difficulties, Congress made special concessions to the 
construction industry in the National Labor Relations Act (NLRA).2 Section 
8(f) of the NLRA sanctions the use of prehire agreements, thereby allowing 
unions that have not achieved majority status with a group of employees to 
negotiate with the employer.3 Another provision of the NLRA, section 8(e), 
exempts construction industry unions from a general prohibition of “hot 
cargo” agreements,4 which are agreements between unions and employers in 
which the employer pledges not to use the materials or services of nonunion 
employees.5 Thus, under this proviso to section 8(e), unions can prevent 
general contractors from using the services of nonunion subcontractors.

1. Justice Douglas has written: “The employment of union and nonunion men on the job is a basic 
protest in trade union history." NLRB v. Denver Bldg. Trades Council, 341 U.S. 675, 692 (1951) (Douglas, 
J.j dissenting).

2. Pub. L. No. 74-198, 49 Stat. 449 (codified at 29 U.S.C. §§ 141-187 (1976 & Supp. Ill 1979)).
3. Prehire agreements are collective bargaining agreements between employers and unions in the 

construction industry. The agreements are lawful even though the union was not designated as the 
bargaining representative by the employer’s employees. Donald Schriver, Inc. v. NLRB, 635 F.2d 859, 867- 
68 (DC. Cir. 1980). Section 8(f) authorizes prehire agreements. National Labor Relations Act § 8(f). 29 
U.S.C. § 158(f) (1976). This section reads in pertinent part: "It shall not be an unfair labor practice ... for 
an employer engaged primarily in the building and construction industry to make an agreement . . . with a 
labor organization of which building and construction employees are members . . . because (1) the majority 
status of such labor organization has not been established ...” Id.

Normally, a union cannot represent an employer’s employees until it establishes majority support. 29 
U.S.C. § 159(a) (1976). A prehire agreement is an exception to this rule. NLRB v. Local 103, Int’l Ass'n of 
Bridge, Structural & Ornamental Iron Workers, 434 U.S. 335, 344-45 (1978). Section 8(f) allows a 
construction contractor and a union to enter into a collective bargaining agreement before any employees 
have even been hired for a job. See generally Comment, 24 Vill. L. Rev. 931, 932 (1978) (discussing 
purpose and function of § 8(f)).

4. 29 U.S.C. § 158(e) (1976). Section 8(e) provides in pertinent part:

It shall be an unfair labor practice for any labor organization and any employer to enter into 
any contract or agreement, express or implied, whereby such employer ceases or refrains or 
agrees to cease or refrain from handling, using, selling, transporting or otherwise dealing in 
any of the products of any other employer, or to cease doing business with any other person, 
and any contract or agreement entered into heretofore or hereafter containing such an 
agreement shall be to such extent unenforcible [sic] and void: Provided, that nothing in this 
subsection shall apply to an agreement between a labor organization and an employer in the 
construction industry relating to the contracting or subcontracting of work to be done at the 
site of the construction, alteration, painting, or repair of a building, structure, or other 
work ....

Id.
5. Pacific Northwest Chapter of Associated Builders & Contractors, Inc. v. NLRB, 609 F.2d 1341,

1309
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The use of these NLRA provisions to promote stable labor relations, 
however, conflicts with the congressional policy of preventing “top-down” 
union organizing pressure.* 6 Top-down organizing occurs when a union that 
lacks the majority support of a company’s employees applies economic 
pressure on the employer to gain recognition.7 8 When a union and a contractor 
agree to a section 8(e) hot cargo clause, the union is able to exert pressure on 
nonunion subcontractors from the top down. When the hot cargo clause is 
part of a prehire agreement, as in Donald Schriver, Inc. v. NLRB,*  this conflict 
between promoting stable labor relations and preventing top-down organizing 
is even more apparent.

1343 n.l (1979), rehearing en banc, No. 78-3469 (9th Cir. Oct. 16, 1980) (decision pending). The union 
considers the nonunion goods or services tainted or “hot." Hence, the goods or services are termed “hot 
cargo.”

6. See Connell Construction Co. v. Plumbers & Steamfitters Local 100, 421 U.S. 616, 632 (1975) 
(NLRA designed to limit union’s ability to engage in top-down organizing).

7. When applied to small businesses, top-down pressure either forces the employer to recognize the 
union in order to stay in business or forces the employees to accept the union because of the potential loss of 
jobs resulting from the employer's declining business. 105 Cong. Rec. 6428-29 (1959) (remarks of Sen. 
Goldwater), reprinted in II Legislative History of the Labor Management and Disclosure Act 
of 1959, 1079-80 [hereinafter Legislative History], In the more typical “bottom-up” situation, the 
union organizes the employees and then demands recognition from the employer. The legislative history to 
the 1959 Landrum-Griffin amendments indicates that Congress considered top down organizing contrary 
to public policy and the employees’ right to choose freely their bargaining representative. Id. at 1438, 6428- 
29, 6648, 6664-65 (memorandum of Rep. Griffin; remarks of Sen. Goldwater and Sen. McClellan), 
reprinted in II Legislative History at 1538, 1079-80, 1175, 1191-92.

8. 635 F.2d 859 (DC. Cir. 1980).
9. Donald Schriver, Inc. v. NLRB, 635 F.2d 859, 862 (D.C. Cir. 1980).
10. Id. at 862-63.
11. Id. at 863. The agreement contained the following provision:

The Employer, Developer and/or Owner-Builder agrees that he shall contract or subcontract 
all jobsite work set forth in Article I above to a person, firm, partnership or corporation that is 
party to an executed, current Agreement with the appropriate Union having work and 
territorial jurisdiction, affiliated with the Council [union] in which area the work is 
performed.

Id.
12. Id. at 864.
13. Id. at 864-65.
14. Id. at 865.

On June 20, 1975, Donald Schriver Inc. (Schriver) filed unfair labor 
practice charges alleging that certain labor organizations had improperly 
coerced Schriver to enter into subcontracting agreements prohibited by 
section 8(e) of the NLRA.9 Schriver, a southern California general contrac
tor, had entered into a section 8(f) prehire agreement with the Los Angeles 
Building and Trades Council in 1972.10 The prehire agreement contained a 
hot cargo clause that required Schriver to subcontract work only to unionized 
subcontractors.11 In 1975, however, Schriver employed nonunion subcontrac
tors.12 The union requested that Schriver discharge the nonunion subcontrac
tors and threatened to picket a Schriver jobsite if the nonunion employees 
were not immediately removed.13 Schriver refused this request and filed unfair 
labor practice charges on the basis of the threatened picketing.14

Schriver asserted that the subcontracting clause in the prehire agreement 
violated the section 8(e) hot cargo provision as interpreted by the Supreme 
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Court in Connell Construction Co. v. Plumbers & Steamfitters Local 100.15 In 
Connell the Court held that a hot cargo agreement is lawful under the section 
8(e) proviso only when a collective bargaining relationship exists between the 
union and the general contractor.16 The existence of a collective bargaining 
relationship, the Court reasoned, limits a union’s ability to apply top-down 
organizational pressure on subcontractors.17 Schriver contended that his 
agreement with the construction union was unlawful because a collective 
bargaining relationship had not existed.18

15. 421 U.S. 616 (1975), cited in Donald Schriver, Inc. v. NLRB. 635 F.2d at 866. Schriver also claimed 
a violation of section 8(b)(4). 635 F.2d at 869 n.15. Section 8(b)(4)(A) prohibits any picketing aimed at 
coercing an employer to enter into an agreement section 8(e) prohibits. 29 U.S.C. § 158(b)(4)(A) (1976). 
The court rejected Schriver’s claim, however, because the agreement was within the bounds of the 
construction industry proviso to section 8(e) and therefore was not subject to the limitations of section 
8(b)(4)(A). 635 F.2d at 869 n.15.

16. Connell Constr. Co. v. Plumbers & Steamfitters Local 100, 421 U.S. 616, 633 (1975).
17. Id.
18. 635 F.2d at 866.
19. Id.
20. 421 U.S. at 632, cited in Donald Schriver, Inc. v. NLRB, 635 F.2d at 876. In essence, Schriver 

argued that the subcontracting clause cannot apply to an entire geographic area but only to a particular 
construction project. The following example illustrates the problems involved in the Schriver dispute. Los 
Angeles general contractor X signs a prehire agreement with a union to obtain the necessary manpower. 
The agreement contains a hot cargo subcontracting clause, forbidding contractor X from using nonunion 
subcontractors. Additionally, X has ten other active construction projects in the Los Angeles area. If, as 
Schriver urges, a hot cargo subcontracting clause must be negotiated for each individual jobsite, then 
contractor X is required to use all union subcontractors only on Project A. None of X’s other ten jobsites 
would be affected. But, if the prehire agreement with X legally can apply to an entire geographic area, as 
the Schriver union urged, X must use union subcontractors throughout the Los Angeles area. Thus, if the 
union entered into areawide agreements with the three or four largest general contractors in the Los 
Angeles area, it could force most subcontractors to unionize. By allowing unions to exert this kind of 
economic pressure on subcontractors, an areawide subcontracting clause would have a tremendous impact 
on the extent of unionization, the level of wages, and the working conditions in the construction industry.

21. 609 F.2d 1341 (1979).
22. Id. at 1347.
23. Id. at 1347-48.
24. Los Angeles Bldg, and Constr. Trades Council, 239 N.L.R.B. 264, 268-70(1978).
25. The Board accepted the General Counsel’s argument that a section 8(f) prehire agreement satisfies

Schriver further claimed that, even if the prehire agreement met the 
Connell collective bargaining test, the agreement was invalid because the 
subcontracting clause was not limited to a particular jobsite or to those 
jobsites where members of the signatory union were present.19 Schriver found 
support for this argument in the Connell Court’s restrictive interpretation of 
section 8(e) as limiting a union’s ability to organize top-down.20 21 Schriver also 
relied on Pacific Northwest Chapter of Associated Builders & Contractors, Inc. 
v. NLRBfi a decision by the United States Court of Appeals for the Ninth 
Circuit that required a jobsite limitation on subcontracting clauses.22 In 
Pacific Northwest, the court concluded that areawide hot cargo agreements do 
not prevent jobsite friction and therefore are unenforceable because they go 
beyond the scope of the section 8(e) proviso.23

The National Labor Relations Board (NLRB) rejected the general contrac
tor’s arguments and held that a section 8(f) prehire agreement satisfies the 
collective bargaining relationship test of Connell.24 The Board also concluded 
that restrictive hot cargo clauses need not be limited to particular jobsites to 
gain the protection of the section 8(e) proviso.25 The subcontracting clause in 
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Schriver’s prehire agreement was legal, according to the Board, but it was not 
enforceable through economic coercion.* 26

the Connell requirement of a collective bargaining relationship. Id. at 269. In a case decided the same day, 
the General Counsel argued that Connell also requires a jobsite limitation. Local 944. United Bhd. of 
Carpenters and Joiners, 239 N.L.R.B. 241,248 (1978). The Board rejected the General Counsel’s view that 
Connell requires such a limitation. Id. at 250.

26. Los Angeles Bldg, and Constr. Trades Council, 239 N.L.R.B. 264, 270-71 (1978). Economic 
coercion is used broadly and includes strikes, picketing, or other types of self help remedies. An earlier 
Supreme Court decision mandates the Board’s holding. See Local 1976, United Bhd. of Carpenters and 
Joiners v. NLRB (Sand Door), 357 U.S. 93, 107 (1958) (economic action to enforce hot cargo clause 
prohibited under NLRA). The union can enforce the section 8(e) hot cargo term only by suing for breach 
of contract. See Orange Belt Dist. Council of Painters v. NLRB, 328 F.2d 534, 537 (D.C. Cir. 1964) 
(section 8(e) clauses enforceable by courts but not through economic coercion).

27. Donald Schriver, Inc. v. NLRB, 635 F.2d at 887.
28. See id. at 880-81 (jobsite limitation to § 8(e) hot cargo clause inconsistent with and harmful to 

purposes of § 8(f)).
29. Id. at 881.
30. See Local 1976, United Bhd. of Carpenters and Joiners v. NLRB (Sand Door), 357 U.S. 93, 99 

The District of Columbia Circuit affirmed the NLRB decision.27 The court 
found that the pattern of collective bargaining in the construction industry 
would be harmed if unions could not use prehire agreements to execute hot 
cargo clauses.28 Because Congress enacted the section 8(e) proviso to maintain 
the industry bargaining pattern, the court concluded, the proviso protected 
subcontracting clauses in a prehire agreement.29

This comment analyzes the legality of section 8(e) hot cargo clauses in 
construction industry agreements. The comment concludes that the District 
of Columbia Circuit was correct in concluding that a section 8(f) prehire 
agreement may include a section 8(e) hot cargo clause without limitation to 
particular jobsites. Moreover, the court’s decision will tremendously enhance 
construction unions’ abilities to secure jobs for their membership and to 
maintain union wage and benefit standards within an area.

The comment first examines the legal history of hot cargo clauses, noting 
especially the effect of the 1959 Landrum-Griffin amendments to the NLRA 
on the legality of these clauses within the construction industry. The 
comment then discusses section 8(f) prehire agreements in light of the Connell 
collective bargaining requirement. After comparing the Schriver decision that 
a section 8(e) hot cargo clause need not be restricted to a particular jobsite 
with the Ninth Circuit’s contrary decision in Pacific Northwest, the comment 
next concludes that the Schriver court reached the correct result for the wrong 
reason. The court misinterpreted the legislative history of the section 8(e) 
proviso and as a result adopted an inaccurate and unpersuasive standard for 
testing the legality of hot cargo clauses. Finally, the comment offers an 
alternative analysis to buttress the Schriver court’s conclusion that hot cargo 
agreements in the construction industry need not be limited to particular 
jobsites.

The Legality of Hot Cargo Clauses

Prior to 1959, hot cargo agreements were legal in any industry if the union 
and the employer voluntarily reached the accord.30 Section 8(b)(4)(A) of the 
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NLRA, however, proscribed union economic pressure to force an employer to 
accept a hot cargo clause in a collective bargaining agreement.31 32 In addition, 
in 1958 the Supreme Court in Local 1976 United Brotherhood of Carpenters 
and Joiners v. NLRB (Sand Door)22 held that section 8(b)(4)(A) prohibits 
economic pressure to enforce existing hot cargo agreements.33 The Court 
suggested, however, that an employer may voluntarily enter into and execute 
a hot cargo agreement.34

(1958) (union and employer able to enter voluntarily into secondary boycott of nonunion workers if no 
coercion or inducement). Hot cargo clauses have been used in many industries outside the construction 
field. See generally Brinker, Hot Cargo Cases Since 1958, 22 Lab. L.J. 586 (1971); Comment, Hot Cargo 
Agreements Under the National Labor Relations Act: An Analysis of Section 8(e), 38 N.Y.U. L. Rev. 97 
(1963).

31. 29 U.S.C. § 158(b)(4)(A) (1952) (amended 1959). Prior to the 1959 amendments the applicable 
provision read:

It shall be an unfair labor practice for a labor organization or its agents to engage in a strike or 
a concerted refusal in the course of their employment to use, manufacture, process, transport, 
or otherwise handle or work on any goods, articles, materials or commodities or to perform 
any services, where an object thereof is: (A) forcing or requiring . . . any employer or other 
person to cease using, selling, handling, transporting, or otherwise dealing in the products of 
any producer, processor, or manufacturer, or to cease doing business with any other 
person ....

Id. The purpose of section 8(b)(4)(A) was to keep secondary employers out of labor battles between the 
union and the primary employer. See 105 Cong. Rec. 1152 (1959) (remarks of Sen. Goldwater), reprinted 
in II Legislative History, supra note 7, at 976 (Congress designed amendments to prevent neutral 
employers and employees from being dragged into labor disputes); Comment, The NLRA's Forbidden 
Fruit: Valid But Unenforceable Concessions to the Construction Industry, 47 Cin. L. Rev. 288, 289 (1978) 
(purpose of § 8(b)(4) to protect neutral employers).

32. 357 U.S. 93 (1958).
33. Id. at 98-99.
34. See id. at 99 (union may persuade employer to engage in boycott so long as no coercion involved).
35. See Connell Constr. Co. v. Plumbers & Steamfitters Local 100, 421 U.S. 616, 628 (1975) (section 

8(e) designed to plug technical loopholes in § 8(b)(4) general prohibition of secondary activities); Donald 
Schriver, Inc. v. NLRB, 635 F.2d at 878 (in 1959 Congress moved to close loophole created by Sand Door).

36. 29 U.S.C. § 158(b)(7) (1976). This section outlaws picketing for organization or recognition in three 
limited circumstances: (1) when the employer has lawfully recognized any other labor organization; (2) 
when a valid election has been conducted within the preceding twelve months; and (3) when picketing has 
been conducted without a petition being filed within a reasonable period, not exceeding thirty days from 
the commencement of such picketing. Id. See generally R. Gorman, Basic Text on Labor Law 222-23 
(1976) (discussing § 8(b)(7)).

37. Connell Constr. Co. v. Plumbers & Steamfitters Local 100, 421 U.S. 616, 632 (1975) (1959 
amendments restrict primary recognitional picketing and use of secondary tactics in organizational 
campaigns).

38. See Danielson v. Joint Bd. of Coat, Suit and Allied Garment Workers' Union, 494 F.2d 1230, 1237 
n.10 (2d Cir. 1974) (section 8(b)(7) prevents blackmail picketing to force recognition when union cannot 
establish majority support through election). The following hypothetical is an example of blackmail 
picketing. Employer A has a liquor store with four nonunion employees. Union Z attempts to unionize the 

Disapproving of the Sand Door Court’s suggestion that voluntary hot cargo 
agreements are legal, Congress in 1959 enacted section 8(e) as part of the 
Landrum-Griffin amendments to the NLRA.35 Section 8(e), along with 
section 8(b)(7)36 and an amended section 8(b)(4), was part of a comprehensive 
legislative program designed to restrict top-down union organizing tactics.37 
Section 8(b)(7) limits a union’s ability to engage in primary “blackmail” 
picketing.38 Sections 8(e) and 8(b)(4) also limit a union’s freedom to use 
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economic pressure on a secondary employer and prohibit most instances of 
secondary picketing.39 Section 8(e), however, exempts the construction 
industry from its general proscriptions.40 In particular, the section 8(e) 
construction industry proviso allows a union to employ a hot cargo agreement 
to prohibit an employer from using nonunion contractors or subcontractors.41

employees but both the employer and the employees oppose unionization. Union Z pickets the store, 
demanding that A recognize it as the bargaining representative of his employees. As a result of the 
picketing, deliveries to the store slow down and customers are reluctant to enter. In order to relieve the 
economic pressure the picketing caused, the employees reluctantly accept the union.

Before the 1959 amendments, the NLRA permitted recognitional picketing. The union could continue 
to picket until the employer acceded to the union’s demands. Section 8(b)(7) allows the union to picket for 
recognition only for thirty days without filing a petition for an election. 29 U.S.C. § 158(b)(7)(c) (1976). In 
the above example, the union could not have filed a petition because it could not show that it had the 
support of 30 percent of the employees. See 29 C.F.R. § 101.18 (1979) (when labor organization files 
petition, must show 30 percent of employees support union). Thus, section 8(b)(7) curtails economic 
blackmail picketing, enabling the store to stay in business.

39. 29 U.S.C. §§ 158(b)(4)(B), 158(e) (1976). The use of secondary tactics is another method of top- 
down organizing. In the hypothetical in note 38 supra, assume that the union does not picket the liquor 
store but rather the liquor store’s supplier, demanding that the supplier suspend business with the store 
until it accepts the union. Seeking to avoid disruptive picketing, the supplier agrees. The liquor store must 
either accept the union or go out of business because it cannot obtain merchandise.

40. 29 U.S.C. § 158(e) (1976).
41. See note 4 supra for text of section 8(e).
42. See H R. Rep. No. 1147, 86th Cong., 1st Sess. 39 (1959) (Conference Committee Report) (legality 

of hot cargo agreements in construction industry unchanged by § 8(e)), reprinted in I Legislative 
History, supra note 7, at 943.

43. 105 Cong. Rec. 16,414 (1959) (remarks of Sen. Kennedy), reprinted in II Legislative History, 
supra note 7, at 1432.

44. See, e.g., ACCO Constr. Equip., Inc. v. NLRB, 511 F.2d 848, 851 (9th Cir. 1975) (concern 
underlying proviso was minimization of jobsite tension between union and nonunion workers); Drivers, 
Salesman, Etc., Local 695 v. NLRB, 361 F.2d 547, 553 (D.C. Cir. 1966) (same); Essex County and Vicinity 
Dist. Council of Carpenters v. NLRB, 332 F.2d 636, 640 (3d Cir. 1964) (same).

45. Unions probably can lawfully apply economic pressure to obtain hot cargo agreements. Originally, 
the NLRB ruled that the union and the employer must reach hot cargo agreements voluntarily. 
Construction, Prod. & Maintenance Laborers, Local 383, 137 N.L.R.B. 1650, 1652 (1962), enforcement 
denied, 323 F.2d 422 (9th Cir. 1963). The Board overruled this decision in Centlivre Village Apartments, 
148 N L R B. 854 (1964), remanded on other grounds sub nom. Northeastern Ind. Bldg, and Constr. Trade 
Council v. NLRB, 352 F.2d 696 (D C. Cir. 1965). The Board reasoned that although the Sand Door case 
prohibited the use of economic pressure to coerce employers into entering hot cargo agreements, the 1959 
amendments removed this prohibition in the construction industry. Id. at 855. See generally Brinker, Hot 
Cargo Cases in the Construction Industry Since 1958, 22 Lab. L.J. 690, 698-699 (1971) (discussing legality 
of applying economic pressure to obtain hot cargo agreement before and after 1959 amendments). The 
Centlivre Board therefore held that a union’s use of economic pressure to obtain lawful construction 

Why Congress partially exempted the construction industry from these 
provisions is unclear. The sparse legislative history of section 8(e) indicates 
that Congress included the proviso to preserve for the construction industry 
the existing law after Sand Door.42 According to Senator John F. Kennedy, 
the proviso was necessary to prevent serious harm to the pattern of bargaining 
in the industry.43 Several courts, however, have construed the proviso as an 
effort to prevent the tension that occurs between union and nonunion workers 
forced to work at the same jobsite.44 The uncertainty over the precise purpose 
of the section 8(e) proviso has led to difficulties in determining whether 
unions can apply pressure to obtain a hot cargo agreement, and when unions 
may seek and enforce such agreements.45
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The Scope of the Section 8(e) Construction Industry Proviso

The Schriver court attempted to resolve two major issues concerning the 
construction of the section 8(e) proviso. First, the court examined whether a 
section 8(f) prehire agreement satisfies the Connell requirement that a 
collective bargaining relationship exist in order to include a section 8(e) hot 
cargo clause in a prehire agreement.46 Second, the court examined whether a 
section 8(e) hot cargo clause can apply to an entire geographic area rather 
than to particular jobsites.47

industry hot cargo agreements does not violate section 8(b)(4)(A). 148 N.L.R.B. at 855, remanded on other 
grounds sub nom. Northeastern Ind. Bldg, and Constr. Trade Council v. NLRB, 352 F.2d 696 (D.C. Cir. 
1965); accord, Essex County and Vicinity Dist. Council of Carpenters v. NLRB, 332 F.2d 636, 641 (3d Cir. 
1964) (union may use some economic coercion to obtain § 8(e) agreement); Orange Belt Dist. Council of 
Painters v. NLRB, 328 F.2d 534, 537 (D.C. Cir. 1964) (same); Construction, Prod. & Maintenance 
Workers, Local 383 v. NLRB, 323 F.2d 422, 426 (9th Cir. 1963) (same). According to these decisions, the 
economic pressure the unions applied in Schriver was legal under section 8(b)(4)(A) if the section 8(e) 
proviso protected the agreements.

The contractors in Schriver argued that economic pressure to secure any section 8(e) agreement is 
unlawful under section 8(b)(4)(A). 635 F.2d at 869 n.15. The court refused to entertain seriously this 
contention, in part because numerous other courts have rejected the same argument. Id. Nonetheless, the 
contractors could have argued that section 8(b)(4)(B) bars a union from using any economic pressure to 
procure a lawful section 8(e) agreement. The District of Columbia Circuit has ruled that a union violates 
section 8(b)(4)(B) by applying economic pressure to enforce a valid section 8(e) hot cargo clause when the 
employer’s acceptance would require the termination of an existing business relationship. Orange Belt Dist. 
Council of Painters v. NLRB, 328 F.2d at 538; accord, Essex County and Vicinity Dist. Council of 
Carpenters v. NLRB, 332 F.2d at 636; Hod Carriers and Constr. Laborers, Local 300, 154 N.L.R.B. 744, 
746 (1965). But see Construction, Prod. & Maintenance Workers, Local 383 v. NLRB, 323 F.2d 422, 426- 
27 (9th Cir. 1963) (if agreement lawful under §§ 8(e) and 8(b)(4)(A), not unlawful under § 8(b)(4)(B)). The 
contractor in Connell presented this issue to the Supreme Court, 421 U.S. at 633 n.14, but the Court left it 
unresolved.

46. 635 F.2d at 872.
47. Id. at 876. A third issue concerned the legality of section 8(e) agreements that permit a general 

contractor to subcontract only with a particular union. 635 F.2d at 884-85. The Supreme Court has not 
decided if union-specific clauses are outside the scope of the section 8(e) proviso. Id. at 884. According to 
the NLRB, the Schriver court, and the Pacific Northwest court, however, union-specific clauses are legal 
under the proviso. See id. at 884-85 (discussing position of NLRB and Pacific Northwest court).

48. Id. at 870.
49. Connell Constr. Co. v. Plumbers & Steamfitters Local 100, 421 U.S. at 618-19.
50. See Donald Schriver, Inc. v. NLRB, 635 F.2d at 871 (because contractor in Connell had no 

employees in union’s jurisdiction, union could not be charged with recognitional objective or violation of § 
8(b)(7)) (citing Connell Constr. Co. v. Plumbers & Steamfitters Local 100, 483 F.2d 1154, 1 157 (Sth Cir. 
1973)). Unlike in Connell, the union in Dallas Bldg. & Constr. Trades Council v. NLRB, 396 F.2d 677 
(D.C. Cir. 1968), did not avoid section 8(b)(7) restrictions on recognitional picketing. The union in Dallas 
picketed a general contractor who refused to enter an agreement that prohibited subcontracting to 

Prehire Agreements and Connell. In Connell the Supreme Court first
confronted the problems of section 8(e) clauses in the construction industry. 
The Connell case arose from the struggle to unionize the construction 
industry in Dallas.48 A union sought to compel general contractors, among 
them Connell, to subcontract mechanical work only to firms that were parties 
to a pre-existing collective bargaining relationship with the union.49 Because 
Connell employed no workers in the Dallas area the union avoided section 
8(b)(7) prohibitions on the recognitional picketing that occurs when a union 
seeks to become the bargaining representative of an employer’s workers.50 
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Thus, the Connell union was free to use economic pressure to force the 
general contractor’s acquiescence.51 When Connell refused to sign the 
restrictive agreement, the union responded by placing a single picket at one of 
the contractor’s major construction sites.52 Construction halted when about 
150 workers walked off the job.53 Connell filed suit to enjoin the picketing, 
claiming that the union’s actions violated state and federal antitrust laws.54

nonunion employees. The contractor already was a party to a collective bargaining agreement with another 
union. Id. at 678. Although the union disclaimed any intention to represent the picketed contractor’s 
employees, the court found the picketing to be recognitional. Id. Thus, the picketing violated section 
8(b)(7)(A), which prohibits recognitional picketing when the employer has an existing collective bargaining 
agreement with another union.

51. See id. at 871 (union in Connell apparently had found means to apply unlimited pressure on 
contractors to subcontract only with firms that had agreements with union).

52. 421 U.S. at 620.
53. Id.
54. Id. at 620-21.
55. Id. at 626. The union argued that section 8(e) covered the agreement because the union was a labor 

organization, Connell was an employer in the construction industry, and the agreement covered only 
jobsite work. Id. at 627. Although the Court conceded that the literal language of the section 8(e) proviso 
seemed to cover the agreement, the majority read a collective bargaining requirement into the proviso. Id. 
at 628. The Court reasoned that such a limitation emanated from the circumstances surrounding the 
enactment of the proviso. Id.

56. Id. at 632; see note 7 supra (discussing top-down organizing).
57. Id. at 631-32 (proviso not meant to give unions unlimited organizational weapon by permitting 

them to enlist general contractors to pressure nonunion subcontractors).
58. Id. The Court never fully analyzed why Congress exempted the construction industry from the 

general restrictions of the 1959 amendments. The Court's decision apparently rested upon Congress' 
general intent in enacting section 8(e), rather than upon the policy rationale behind the section 8(e) 
construction industry proviso. This approach may have caused the Court to misconstrue the scope of the 
section 8(e) proviso. Cf. St. Antoine, Connell: Antitrust Law at the Expense of Labor Law, 62 Va. L. Rev. 
603, 623 (1976) (nothing in legislative history directly supports position that § 8(e) proviso limited to 
collective bargaining context); The Supreme Court, 1974 Term, 89 Harv. L. Rev 1, 243 (1975) (Connell 
decision undermines congressional intent in adopting § 8(e) proviso).

59. 421 U.S. at 633. The Court stated that the authorization of the proviso “extends only to agreements 
in the context of collective bargaining relationships and, in light of congressional references . . . possibly to 
common-situs relationships as well.” Id. The ambiguous language referring to “common-situs relation
ships” leaves open the question of whether the Court meant to read a jobsite restriction into section 8(e). 
The language may require, in addition to a collective bargaining relationship, that the section 8(e) 
agreement seek to alleviate the common-situs problem of union and nonunion employees working together. 
See Long v. Floorcraft Carpet Co., 82 Lab. Cas. 16,151, 16,153 (D. Ore. 1977) (agreement must be 
designed to alleviate problem of friction at particular jobsite). The NLRB’s position is that the Court 
approved of subcontracting clauses whenever a collective bargaining relationship exists, and possibly when 

The Supreme Court rejected the union’s argument that the restrictive 
subcontracting agreement fell within the construction proviso to section 8(e) 
and therefore was protected from antitrust attack.55 The Court found that the 
1959 amendments to the NLRA were designed to limit a union’s ability to 
engage in top-down organizing campaigns.56 If section 8(e) protected the 
agreement sought in Connell, then a union might seek out any economically 
vulnerable general contractor and force it to sign a restrictive subcontracting 
agreement,57 thereby frustrating the congressional intent of the 1959 amend
ments.58 To prevent unlimited pressure on nonunion subcontractors to 
unionize, the Court held that restrictive subcontracting agreements are 
permissible only when the union and the contractor have a collective 
bargaining relationship.59 Because no collective bargaining relationship ex
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isted between the union and contractor in Connell, the agreement was not 
protected by section 8(e) and was therefore subject to challenge under the 
antitrust laws.60

such a relationship does not exist if the hot cargo clause is designed to alleviate a common situs problem. 
Local 944, United Bhd. of Carpenters and Joiners, 239 N.L.R.B. 241, 250 (1978).

60. 421 U.S. at 637. The case was remanded to the district court for disposition of the antitrust issues. 
Id.

61. NLRA § 9(a), 29 U.S.C. § 159(a) (1976).
62. 635 F.2d at 872.
63. NLRA § 9(a), 29 U.S.C. § 159(a) (1976). See generally R. Gorman, supra note 36, at 40-61, 93-131 

(outlining process by which unions become certified bargaining representatives).
64. Los Angeles Bldg. & Constr. Trades Council, 239 N.L.R B. 264, 269-70(1978).
65. Id. at 269.
66. Id.
67. Id. at 270. The Board noted that sections 8(b)(7) and 8(b)(4)(B) are available to prevent abuse of 

section 8(f) as an organizational weapon. See notes 36 & 39 supra and accompanying text (discussing §§ 
8(b)(7) and 8(b)(4)(B) restrictions on unions).

68. 635 F.2d at 872.
69. See id. at 873-74 (Schriver union subject to stringent limitations of § 8(b)(7)). See also Los Angeles 

Bldg, and Constr. Trades Council, 239 N.L.R.B. 264, 270 (1978) (sections 8(b)(7)(C) and 8(b)(4)(B) limit 
union pressure on contractor).

70. 635 F.2d at 873-74.
71. Id. at 873.

Schriver presents the threshold question of whether a union may seek a 
section 8(e) hot cargo clause as part of a section 8(f) prehire agreement. In 
Schriver, the general contractors argued that the Connell collective bargaining 
requirement demands that the contractor and the union have a traditional 
section 9(a)61 relationship,62 which requires a majority of an employer’s 
workers to indicate by vote or other means a desire for union representation.63 
Rejecting this argument, the NLRB held that a section 8(f) prehire agreement 
satisfies the Connell collective bargaining requirement.64The Board reasoned 
that a section 8(f) agreement is designed to meet the special collective 
bargaining needs of the construction industry.65 Because Congress enacted 
sections 8(e) and 8(f) simultaneously to accommodate unique problems in the 
construction industry, application of the provisons should be coordinated to 
allow inclusion of section 8(e) hot cargo terms in section 8(f) prehire 
agreements.66 The Board concluded that the NLRA provides other safe
guards to prevent undue union pressure resulting in top-down organizing 
within the construction industry.67

On review, the Schriver court acknowledged that Connell attempted to 
limit top-down organizing tactics.68 To eliminate such tactics and to ensure 
that unions and employees are not “strangers,” Connell seems to require a 
section 9(a) relationship. Apparently, a union would have to seek a section 
8(e) hot cargo agreement as part of a larger collective bargaining package 
between the general contractor and its employees. Nevertheless, three reasons 
led the Schriver court to reject the argument that Connell requires a section 
9(a) relationship.

First, to prevent the use of unfair union organizing tactics the NLRA 
provides other safeguards applicable to the situation in Schriver.69 Section 8(f) 
automatically triggers the recognitional picketing limits of section 8(b)(7).70 
Unlike in Schriver, the union in Connell was picketing a contractor without 
employees and therefore could not be charged with the objective of gaining 
recognition as the employees’ bargaining representative.71 The Connell union 
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had discovered a method of preventing “stranger” contractors from subcon
tracting work to nonunion subcontractors.72 The picketing in Schriver, how
ever, had a clear recognitional objective. The union desired to organize the 
general contractors’ employees in order to standardize their working condi
tions.73 The tight constraints of section 8(b)(7) thus came into play and served 
to limit the union’s coercive power.74

72. Id.
73. Id.
74. Id. at 873-74.
75. 29 U.S.C. § 158(b)(4)(B) (1976). Section 8(b)(4)(B) reads in pertinent part: “It shall be an unfair 

labor practice ... to engage in, or induce or encourage ... or to threaten any person . . . where in either case 
an object thereof is . . . forcing or requiring any other employer to recognize or bargain with a labor 
organization as the representative of his employees.” Id.

76. See Orange Belt Dist. Council of Painters v. NLRB, 328 F.2d 534, 537 (D.C. Cir. 1964) (section 
8(e) clause enforceable through contract but not through economic action). See also note 45 supra 
(describing enforceability of hot cargo clauses).

77. See Connell Constr. Co. v. Plumbers & Steamfitters Local 100, 421 U.S. at 619-20 (general 
contractor refused to sign § 8(f) prehire agreement). The contractors in Schriver argued that picketing to 
secure a section 8(f) prehire agreement is unlawful. The Supreme Court seemed to take this view in NLRB 
v. Local 103, Int'l Ass’n of Bridge, Structural & Ornamental Iron Workers, 434 U.S. 335 (1978), when it 
stated that “Congress was careful to make its intention clear that prehire agreements were to be arrived at 
voluntarily, and no element of coercion was to be admitted ....’’ Id. at 348 n.10. A subsequent Court 
decision, however, contradicts Local 103. In Sears, Roebuck & Co. v. San Diego County Dist. Council of 
Carpenters, 436 U.S. 180 (1976), the Court stated that picketing for a section 8(f) prehire agreement is 
subject to section 8(b)(7) limitations. Id. at 186. As a result, the Schriver court concluded that picketing to 
secure a section 8(f) agreement is legal but restricted by section 8(b)(7). 635 F.2d at 868 n.ll.

78. See S. Rep. No. 187, 86th Cong., 1st Sess. 55 (1959) (representative elections often not feasible in 
construction industry), reprinted in 1 Legislative History, supra note 7, at 451-52, quoted in Donald 
Schriver, Inc. v. NLRB, 635 F.2d at 874.

79. 635 F.2d at 874 (quoting S. Rep. No. 187, 86th Cong., 1st Sess. 27-28 (1959)).
80. Because of irregular and short-lived employment opportunities, the construction industry uses a 

hiring hail system. Pursuant to an employer request, the union provides qualified workers from the hiring 
hall. See generally R. Gorman, supra note 36, at 664 (discussing union hiring hall practices).

81. 635 F.2d at 874 (quoting S. Rep. No. 187, 86th Cong., 1st Sess. 28 (1959)).

Although the union in Schriver did not make the argument, section 
8(b)(4)(B) provides another safeguard against unfair union tactics. Section 
8(b)(4)(B) prohibits picketing to enforce a section 8(f) prehire contract that 
incorporates a secondary subcontracting agreement.75 A union therefore 
cannot place economic pressure on a signatory contractor through picketing, 
for example, to force him to adhere to the agreement and hire all union 
subcontractors.76 The picketing in Connell, unlike the picketing in Schriver, 
did not trigger section 8(b)(4)(B) because it was directed at obtaining an 
agreement, not enforcing one.77

Second, the Schriver court reasoned that a section 9(a) relationship was not 
required because of the unique conditions in the construction industry. As the 
legislative history of section 8(f) reveals, Congress recognized that section 9(a) 
relationships are not feasible in the construction industry.78 Construction 
employees usually work for many employers79 and typically obtain employ
ment through a hiring hall.80 Because of the transient nature of the work and 
the short duration of most construction jobs, unions have difficulty becoming 
the certified bargaining representatives of contractors’ employees.81 As a 
result, only section 8(f) prehire agreements can provide construction workers 
with access to union membership. To deny unions the right to use section 8(f) 
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prehire agreements as a substitute for a collective bargaining relationship 
effectively could prevent a union from ever obtaining a section 8(e) hot cargo 
clause.82

82. The enforceability of a section 8(e) agreement, however, remains in doubt. Two district courts have 
held that section 8(f) agreements are not enforceable, even in a breach of contract action, until the 
contractor’s union has gained majority support. See Washington Area Carpenters Welfare Fund v. 
Overhead Door Co., 488 F. Supp. 816, 818-19 (D.D.C. 1980) (prehire agreements wholly unenforceable 
until union’s majority status demonstrated); Contractor’s Health & Welfare Plan v. Associated Wrecking 
Co., 484 F. Supp. 582, 585-86 (D. Neb. 1980) (same). But see Eastern Dist. Council v. Blake Constr. Co., 
457 F. Supp. 825, 829 (E.D. Va. 1978) (section 8(f) agreement enforceable in breach of contract before 
union demonstrates majority status). Given the trend toward unenforceability of prehire agreements, it is 
surprising that the contractors in Schriver did not make this argument in court or simply repudiate the 
agreement. Possibly the contractors did not raise the issue because of the practical difficulties involved in 
repudiation. Because the prehire agreement probably channeled all union workers to the contractor, the 
contractor could not easily claim, after the agreement became effective, that the union did not enjoy 
majority support. Conversation with Robert J. Hickey, attorney at Kirlin, Campbell & Keating, in 
Washington, D.C. (Mar. 27, 1981).

83. 635 F.2d at 875.
84. Id. Section 8(f) prehire agreements are a common means of entering into a collective bargaining 

relationship in the construction industry. Rather than attempting to negotiate a complete collective 
bargaining agreement that would pertain to wages, benefits, and other matters, the union initially seeks a 
skeleton agreement that contains only subcontracting clauses. Letter from Peter C. Nash, General Counsel 
of NLRB, May 1, 1974, reprinted in U.S. Supreme Court Labor Briefs, vol. 8, no. 6, 175-76 & n.24. 
The skeleton agreement is reached in the context of a section 8(f) prehire agreement. See Local 150, Int'l 
Union of Operating Eng’rs v. NLRB, 480 F.2d 1 186, 1189 (D.C. Cir. 1973) (construction company 
typically hires union before commencing particular project and hiring employees); Zidell Explorations, 
Inc., 175 N.L.R.B. 887, 892 (1969) (prehire contracts commonly used in construction industry).

85. 635 F.2d at 874-75.
86. Id. at 876.
87. Id.
88. See Pacific Northwest Chapter of Associated Builders & Contractors v. NLRB, 609 F.2d 1341, 

1347-48 (1979) (general contractor need not use union subcontractor when no union workers have begun to 
work), rehearing en banc, No. 78-3469 (9th Cir. Oct. 16, 1980) (decision pending).

Finally, the Schriver court agreed with the NLRB that sections 8(e) and 
8(f) should be read together because they were enacted simultaneously.83 The 
court was unable to determine why Congress might protect subcontracting 
agreements under section 8(e) and, at the same time, prohibit them in prehire 
agreements.84 Because a section 8(0 prehire agreement was the most common 
type of bargaining arrangement in the industry, Congress must have intended 
to preserve the legality of section 8(e) clauses in section 8(0 agreements.85 
Consequently, the court concluded that a prehire agreement can substitute for 
a full-fledged section 9(a) relationship.86

Section 8(e) and Particular Jobsite Restrictions. The next question
confronting the Schriver court was whether it should limit areawide hot cargo 
clauses to jobsites where union workers are employed.87 A particular jobsite 
restriction on the section 8(e) proviso would weaken greatly union representa
tion in the construction industry. If such a limitation is upheld, areawide hot 
cargo clauses will be enforceable only at those jobsites where union workers 
have begun their assignments.88 If work has not begun on the project or if the 
job is being done solely by nonunion employees, the hot cargo clause in an 
areawide contract will not apply to that jobsite. Consequently, a contractor 
could circumvent a signed agreement simply by hiring all nonunion workers. 
Also, a union would have to initiate collective bargaining procedures 
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whenever a general contractor either begins a new project with union 
employees or decides to bring union employees onto a previously all nonunion 
jobsite.

In Pacific Northwest, the United States Court of Appeals for the Ninth 
Circuit accepted a jobsite limitation on hot cargo clauses that restricted 
general contractors from using nonunion subcontractors.89 The court held 
that even when a collective bargaining relationship exists, hot cargo terms are 
enforceable only if union workers are employed on the particular jobsites.90 
Finding the legislative history to the section 8(e) proviso unclear or unhelpful, 
the court relied on existing interpretations of the proviso and concluded that 
Congress enacted it to alleviate jobsite tension that arises when union and 
nonunion men work together at the same construction site.91 In the court’s 
view, a subcontracting clause that covers an entire geographic area, without 
regard to the problem of jobsite tension, does not comport with the 
congressional purpose underlying the proviso.92 Relying on Connell, the court 
also noted that a jobsite restriction would decrease a union’s ability to apply 
top-down pressure on subcontractors.93 Therefore, to effectuate congressional 
intent and to prevent further top-down organizing, the Ninth Circuit read a 
jobsite restriction into section 8(e).94

89. Id. at 1344-45, 1348. The Pacific Northwest court did not face the issue of whether a section 8(f) 
prehire agreement satisfies the Connell test. Although the court did not give any indication, the reason may 
have been that the union was the certified representative of the general contractor’s employees.

90. Id. at 1347-48.
91. Id. at 1349-50 (by implication) (sole purpose of proviso to prevent jobsite friction); accord. ACCO 

Constr. Equip., Inc. v. NLRB, 511 F.2d 848, 851 (9th Cir. 1975) (although history of proviso vague, 
underlying congressional concern to minimize jobsite tension); Drivers, Salesmen, Etc., Local 695 v. 
NLRB, 361 F.2d 547, 555 (D C. Cir. 1966) (section 8(e) proviso designed to alleviate friction when 
nonunion men working alongside union men); Council of Carpenters v. NLRB, 332 F.2d 636, 640 (3d Cir. 
1964) (proviso apparently granted to deal with problem of craft unionists working alongside nonunion 
men).

92. 609 F.2d at 1350.
93. Id. If a jobsite restriction is upheld, a nonunion subcontractor will be prevented only from working 

at projects where union workers already have begun work. If a jobsite restriction is not upheld, however, a 
nonunion subcontractor will not be able to work anywhere in the geographic area. Subcontractors 
therefore will feel great pressure to unionize in areas without a jobsite restriction.

94. 609 F.2d at 1350. Some authorities contend that Connell requires a jobsite restriction. See Long v. 
Floorcraft Carpet Co., 82 Lab. Cas. 16,151-52 (D. Ore. 1977) (areawide § 8(e) agreement invalidated 
because no possibility of jobsite tension); Nash, Connell "Hot Cargo" Agreements: The Supreme Court as 
Interpreted by the NLRB. 83 Dick. L. Rev. 611, 667 (1978) (Connell seems to require tn part that hot 
cargo agreements be restricted to particular jobsites); cf. Larry V. Muko, Inc. v. Trades Council, 609 F.2d 
1368, 1375 (3d Cir. 1979) (construction industry proviso not intended to authorize subcontracting 
agreements absent evidence of common situs problem). James Julian, Inc. v. Raytheon Corp, 105 
L.R.R.M. 2741, 2745-46 (D. Del. 1980) (hot cargo clause enforceable only when common situs problem 
exists).

95. The Pacific Northwest court relied on one earlier decision to support its theory that the exclusive 
purpose of section 8(e) is to alleviate jobsite friction. See 609 F.2d at 1349-50 (quoting ACCO Construction 
Equip . Inc. v. NLRB, 511 F.2d 848, 851 (9th Cir. 1975)). That precedent, however, similarly neglects to 
cite any legislative source indicating that Congress’ sole intention was to alleviate jobsite friction. See 
ACCO Constr. Equip . Inc. v. NLRB, 511 F.2d at 851 (underlying congressional concern is to minimize 
jobsite tension). A statement in Drivers Local 695 v. NLRB, 361 F.2d 547, 553 (D.C. Cir. 1966), guided the 

The Ninth Circuit was correct in examining the congressional purpose 
underlying the section 8(e) proviso, but support for the court’s interpretation 
of congressional intent is wholly inadequate.95 In contrast with the Ninth 
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Circuit, the Schriver court more carefully examined the legislative history in 
an attempt to ascertain the scope of the proviso. Initially, the Schriver court 
noted that the plain language of the statute contains no jobsite limitation.96 97 
Therefore, the court reasoned, any such limitation must be found in the 
statutory setting and circumstances surrounding the enactment of section 
8(e)."

court in ACCO. 511 F.2d at 851. Both Drivers Local 695 and ACCO rely in turn on Essex County & 
Vicinity Dist. Council of Carpenters v. NLRB, 332 F.2d 634 (3d Cir. 1964). In Council of Carpenters the 
Third Circuit stated that the section 8(e) exemption “was granted apparently in recognition of problems 
peculiar to the contruction industry, particularly those resulting from sporadic work stoppages occasioned 
by the traditional refusal of craft unionists to work alongside nonunion men on the same project." Id. at 
640 (emphasis added). Like the courts in Drivers Local 695 and ACCO, the court in Council of 
Carpenters failed to cite any legislative history in support of its interpretation of section 8(e).

96. 635 F.2d at 877.
97. Id.
98. Id. at 878-79.
99. 105 Cong. Rec. 17,899 (1959) (remarks of Sen. Kennedy) reprinted in II Legislative History, 

supra note 7, at 1432, quoted in Donald Schriver, Inc. v. NLRB, 635 F.2d at 878.
100. See HR. Rep. No. 1147, 86th Cong., 1st Sess. 39 (1959) (section 8(e) proviso designed to preserve 

hot cargo agreements to extent legal under § 8(b)(4); picketing to enforce such agreements still illegal under 
Sand Door), reprinted in I Legislative History, supra note 7, at 943, quoted in Donald Schriver, Inc. v. 
NLRB, 635 F.2d at 878.

101. 635 F.2d at 878-79. The Connell court recognized that the legislative history to section 8(e) 
consisted of bare references to “the pattern of collective bargaining in the industry.” 421 U.S. at 628-29.

102. 635 F.2d at 879.
103. See id. (citing Lunden, Subcontracting Clauses in Major Contracts, 84 Mon. Lab. Rev. 579 (pt. I), 

715 (pt. II) (1961)).
104. See Lunden, supra note 103, at 715 (construction contracts most frequently required subcontrac

tors to comply with terms of prime employers’ agreement). The article surveyed many different types of 
subcontracting clauses, most of them originating before the 1959 amendments. Id. at 716 n.l.

105. Id. at 715-16.
106. 635 F.2d at 879-80.
107. Id. at 879.

The court examined the only two pieces of legislative history relevant to the 
proviso.98 First, Senator John F. Kennedy stated during the floor debate that 
the proviso was necessary “to avoid serious damage to the pattern of 
collective bargaining in the industry.”99 Second, the Conference Committee 
Report accompanying the 1959 amendments indicates that the proviso was 
designed to leave unchanged the law respecting hot cargo agreements in the 
construction industry.100 Combining these pieces of legislative history, the 
Schriver court concluded that Congress intended that section 8(e) “preserve 
the pattern of collective bargaining in the industry as it existed in 
1959 . . . .”101 The court then sought to determine precisely what that 
pattern was.102

In an attempt to uncover the pre-1959 pattern, the court examined an 
article surveying primarily pre-1959 construction labor agreements.103 This 
study concluded that the most frequent requirement of these contracts was a 
subcontracting clause.104 Because none of the subcontracting clauses exam
ined contained a jobsite restriction,105 the court determined that the major 
purpose for the subcontracting clause was not to prevent jobsite friction but to 
protect union contract standards.106 The court concluded that absolutely no 
evidence suggested that the type of agreement found in Schriver was illegal 
prior to 1959.107 Reasoning that Congress intended to preserve the bargaining 
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practices that were lawful in 1959, the court concluded that subcontracting 
agreements should not be limited to a particular jobsite.108

Although the Schriver court reached the correct result, its determination 
that Congress attempted to “preserve the pattern of collective bargaining in 
the construction industry” is inaccurate and problematic. First, the court 
misinterpreted the legislative history because it relied too heavily upon 
Senator Kennedy’s statement. Generally, a statement made on the floor of 
Congress during debate has little value.109 Senator Kennedy’s statement is 
especially suspect because the Senator was aligned with pro-labor forces in the 
Senate.110 Moreover, the Conference Committee accepted the pro-manage
ment House version of the bill,111 which broadly proscribed hot cargo clauses 
with only limited exceptions for the construction and garment industries. As a 
spokesman for the losing position, Senator Kennedy may have planted his 
remarks in the record to encourage an expansive interpretation of the section 
8(e) proviso.112

Second, the Schriver court misinterpreted the Conference Committee 
Report. The Report stated that the section 8(e) proviso was enacted to 
preserve pre-1959 law.113 The court interpreted this to mean that Congress 
“intended that the section 8(e) proviso preserve the pattern of collective 
bargaining as it existed prior to 1959 . . . .”114 The Conference Report,

108 Id. at 881. One other court has agreed that the section 8(e) proviso does not require a jobsite 
restriction. See In re Bullard Contracting Corp., 464 F. Supp. 312, 316 (W.D.N.Y. 1979) (section 8(e) 
agreement legal if reached in collective bargaining context; no requirement of jobsite restriction).

109. See. e.g., United States v. UMW, 330 U.S. 258, 282 (1946) (congressman’s view spoken on House 
floor not accepted as expression of congressional intent); Duplex Co. v. Deering, 254 U.S. 443, 474 (1920) 
(individual members’ views should not be resorted to in order to ascertain congressional purpose); United 
States v. St. Paul, M & M Ry., 247 U.S. 311, 318 (1917) (debates in Congress not appropriate guide to 
congressional meaning). See generally 73 Am. Jur 2d Statutes §§ 173-177 (1974) (describing weight to be 
given congressmen’s statements).

110. Senator Kennedy did not support the broad proscription on hot cargo clauses that eventually was 
enacted in section 8(e). Conversation with Robert J. Hickey, attorney at Kirlin, Campbell, & Keating, in 
Washington, D C. (Jan. 14, 1981).

111. The Senate version of the 1959 amendments was S. 1555. As reported from committee, S. 1555 had 
no section corresponding to section 8(e). As passed, S. 1555 included an amendment by Senator Gore 
forbidding common carriers subject to Part II of the Interstate Commerce Act from entering into hot cargo 
agreements. 105 Cong. Rec. 5888 (1959) (remarks of Sen. Gore), reprinted in II Legislative History, 
supra note 7, at 1162. Senator McClellan’s alternative amendment proscribing all hot cargo clauses was not 
adopted. Id. According to Senator Kennedy, only common carriers were subject to the hot cargo 
proscriptions of S. 1555. Id. at 5889, reprinted in II Legislative History, supra note 7, at 1163. The 
McClellan version of section 8(e) that the Senate rejected was the version the House adopted. The House 
version made it an unfair labor practice for any labor organization and any employer to enter into a hot 
cargo agreement. H. R. Rep. No. 1147, 86th Cong., 1st Sess. 39-40 (1959), reprinted in I Legislative 
History, supra note 7, at 943. The Conference Committee adopted the House version with provisos for the 
construction and garment industries.

112. Cf. Mastro Plastics v. NLRB, 350 U.S. 270, 288 (1950) (unsuccessful minority should not be able 
to put words into mouth of majority and thus indirectly amend bill); Wasby, Legislative Materials as an Aid 
to Statutory Interpretation, A Caveat, 12 J. Pub. L. 262, 267 (1963) (courts should be wary of legislators 
who make statements “in hope that the court will find and use that interpretation").

113. H R. Rep. No. 1147, 86th Cong., 1st Sess. 39 (1959), quoted in Donald Schriver, Inc. v. NLRB, 
635 F.2d at878.

114. Id. at 878-79. Apparently, the court combined Senator Kennedy’s remark about “preventing 
serious harm to the pattern of collective bargaining in the industry,” and the Conference Committee 
Report which stated that the proviso was designed to leave unchanged the law regarding hot cargo clauses 
in the construction industry. Combining these two statements, the court changed the meaning of both in 
concluding that the proviso was designed to leave unchanged the collective bargaining patterns of 1959. 
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however, indicated that Congress intended to preserve hot cargo law relating 
to the pattern of collective bargaining,115 not the specific pattern of the 
collective bargaining itself. In fact, the legality of a hot cargo agreement 
without a jobsite restriction has never been settled, either before or after 
1959.116

115. See H.R. Rep. No. 1147, 86th Cong., 1st Sess. 39 (1959) (proviso designed to maintain current 
state of law), reprinted in I Legislative History, supra note 7, at 943.

116. The Schriver court pointed out that no hot cargo clauses without jobsite restrictions were declared 
illegal before 1959. 635 F.2d at 879. The legality of such agreements, however, was never tested in court. 
Many practices existing prior to 1959 were of questionable legality but were not the subject ot much 
discussion or litigation. The NLRB, though granted jurisdiction over the construction industry in 1947, 
exercised little supervision over the industry in the 1950’s, especially in the area of hot cargo clauses. Before 
passage of the 1959 amendments, the NLRB and the courts engaged in a practice of benign neglect with 
respect to the legality of hot cargo clauses in the industry. Conversation with Robert J. Hickey, attorney at 
Kirlin, Campbell & Keating, in Washington, D.C. (Apr. 17, 1981).

117. The Schriver court’s attempt to identify pre-1959 bargaining patterns through the use of a single 
law review article, 635 F.2d at 879 (citing Lunden, supra note 103, at 715-16), illustrates the paucity of 
evidence concerning construction practices prior to the 1959 amendments.

118. The Schriver court seemed to acknowledge this fact when it stated that the subcontracting 
agreement in Connell was “a relatively novel organizing tactic in the building trades." 635 F.2d at 882 
(citing St. Antoine, Connell: Antitrust Law at the Expense of Labor Law, 62 Va. L. Rev. 603, 628 (1976)). 
The court may have determined that the Connell agreement was novel because if the agreement had existed 
prior to 1959, the Connell decision would appear wrong under the Schriver test.

The District of Columbia Circuit therefore should not have looked to 
studies evidencing the use of areawide subcontracting clauses, because those 
studies could not reveal the law but only the common practices of the 
industry. Congress, in passing the section 8(e) proviso, was not sanctioning all 
pre-existing industry practices but merely recognizing that certain practices 
existed and could continue to exist as long as they conformed to the purposes 
of the NLRA as well as pre-19591aw.

Lastly, the Schriver court’s interpretation of the section 8(e) proviso as 
preserving pre-1959 collective bargaining patterns would lead to difficult 
problems. First, the court’s test would be difficult to apply because the 
legality of any hot cargo agreement would hinge on the factual question of 
whether such an agreement commonly existed before 1959.117 For example, 
before 1959 unions and contractors may have entered hot cargo agreements 
without having a collective bargaining relationship. Under the Schriver test, 
this kind of practice would seem to be legal because it was used prior to 1959, 
even though the Supreme Court’s decision in Connell would sanction a 
contrary result.118 Furthermore, the Schriver test ignores the recognized 
problem of top-down union pressure because it mechanically allows any 
practice existing in 1959, regardless of the organizational tactics that a union 
employed in conjunction with a hot cargo agreement.

Section 8(f) Revisited

As the Schriver court’s analysis illustrates, the legislative history of section 
8(e) is an inadequate indication of what Congress intended as the proper 
scope of the construction industry proviso. Substantial legislative history to 
the prehire agreement proviso of section 8(f)> however, provides insight into 
the collective bargaining scheme Congress envisioned, and thereby indicates 
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the proper scope of the proviso within that scheme. The legislative history 
makes clear that reading a jobsite restriction into the section 8(e) proviso 
would thwart the section 8(f) goal of promoting stable labor relations.

The section 8(f) exception for prehire agreements addresses the peculiar 
labor relations problems in the construction industry that jeopardize industry 
stability.119 As the congressional reports to section 8(f) indicate, a contractor 
in the construction industry needs to know his labor costs before making an 
estimate for a job.120 Additionally, a contractor needs a supply of craftsmen 
ready for quick referral.121 A prehire agreement with a union solves both of 
these problems. The agreement establishes a wage and benefit rate for a 
particular job and the union provides a ready supply of manpower.122 At the 
same time, the union is able to provide steadier employment for its member
ship.123 Furthermore, workers gain access to union representation, which 
normally is unavailable because of the temporary nature of employment in the 
industry.124 Even before Congress expressly authorized prehire agreements by 
enacting section 8(f), the industry had recognized their utility and had 
developed a pattern of using them.125 By expressly sanctioning the practice of 
long-term prehire agreements in 1959, Congress implicitly recognized the 
need for areawide prehire agreements to promote industry stability.126 Indeed,

119. See Comment, 24 Vill. L. Rev. 931, 932 (1978-79) (section 8(f) brought needed stability to 
construction industry). See generally United Supermarkets, Inc., 214 N.L.R.B. 958, 959 (1974) (NLRB 
repeatedly emphasizes that stabilization of industrial relations is ultimate objective of all provisions of Act).

120. HR Rep. No. 741, 86th Cong., 1st Sess. 19 (1959), reprinted in I Legislative History, supra 
note 7, at 777; S. Rep. No. 187, 86th Cong.,1st Sess. 28 (1959), reprinted in I Legislative History, 
note 7, at 424.

121 HR Rep. No. 741, 86th Cong., 1st Sess. 19 (1959), reprinted in I Legislative History, supra 
note 7, at 777; S. Rep. No. 187, 86th Cong.,1st Sess. 28 (1959), reprinted in I Legislative History, 
note 7, at 424.

122. See S. Rep. No. 187, 86th Cong., 1st Sess., 28 (1959) (craft union primary source for construction 
employers), reprinted in I Legislative History, supra note 7, at 424.

123. See Comment, 24 Vill. L. Rev. 931, 932 (1978-79) (prehire agreements guarantee steady 
employment for union members).

124. See Ruttman Constr. Co., 191 N.L.R.B. 701, 702 (1971) (prior to enactment of § 8(f) construction 
employees routinely denied benefits of union representation); S. Rep. No. 187, 86th Cong., 1st Sess. 55 
(1959) (prehire agreements justified because union elections not feasible for large segments of construction 
industry), reprinted in 1 Legislative History, supra note 7, at 451.

125. See H.R. Rep. No. 741, 86th Cong., 1st Sess. 19 (1959) (prehire agreements common practice 
before § 8(f)), reprinted in 1 Legislative History, supra note 7, at 424. The Senate Report to section 8(f) 
explains:

In the building and construction industry it is customary for employers to enter into 
collective-bargaining agreements for periods of time running into the future, perhaps one year 
or in many instances as much as three years. Since the vast majority of building projects are of 
relatively short duration, such labor agreements necessarily apply to jobs which have not been 
started and may not even be contemplated.

S. Rep. No. 187, 86th Cong., 1st Sess. 28 (1959), reprinted in I Legislative History, supra note 7, at 
424.

126. As a witness at the Senate Hearings on the 1959 amendments, Archibald Cox stated:

It is so manifestly inefficient to negotiate a separate contract for every project that the 
building trades unions and contractors make a practice of working out a scale of wages and 
other terms of employment which will be applicable to all projects within a certain geographic 
area and will remain unchanged for long enough to plan the work intelligently. 
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the continued use of areawide prehire agreements since the enactment of 
section 8(f) has fostered the stability Congress sought to achieve.* 127

Labor-Management Reform Legislation: Hearings on S.5O5, S. 748, S. 76, S. 1002, S.1137, andS.1311. Before 
the Subcommittee on Labor of the Senate Committee on Labor and Public Welfare, 86th Cong., 1st Sess. 
136 (1959); see id. at 215 (statement of Frank J. Rooney) (100 separate and conflicting labor agreements in 
given area against public interest when workmen drawn from common labor pool; areawide union 
agreements stabilize working conditions).

127. See Fleming, Labor Relations Aspects of Construction Agreements, in Construction Industry: 
Labor Problems 8 (1972) (contractors accept area union agreements as practical because unions provide 
stable source of manpower).

128. See Los Angeles Bldg. & Constr. Trades Council, 239 N.L.R.B. 264, 269 (1978) (coordinated 
reading of §§ 8(e) and 8(f) reasonable because both enacted at same time to deal with unique problems in 
construction industry).

129. 635 F.2d at 881.
130. The court stated that ”[i]f a general contractor assigns work on a construction site only to 

nonunion subcontractors, the problem of jobsite friction . . . does not exist.” Id. at 1350. Under this 
holding, a unionized general contractor could employ ail nonunion subcontractors for a job, so long as 
union workers, including the contractor's own employees, are not employed at the particular jobsite. But, if 
a contractor deliberately discriminates against union employees in order to obtain all nonunion workers, he 
may violate section 8(a)(3), which proscribes discrimination against workers who exercise their right to 
organize. 29 U.S.C. § 158(a)(3) (1976). Thus, in addition to inviting contractors to hire all nonunion 
employees, the Pacific Northwest construction of section 8(e) may encourage violations of section 8(a)(3).

131. See Essex County & Vicinity Dist. Council of Carpenters v. NLRB, 332 F.2d 336, 640 (3d Cir. 
1964) (section 8(e) enacted to prevent sporadic work stoppages).

Because section 8(e) was enacted contemporaneously with section 8(0, it is 
reasonable to assume that the section 8(e) construction industry proviso also 
was aimed at stabilizing labor relations.128 129 As the Schriver court recognized, 
the same Congress that enacted section 8(0 to accommodate the special 
characteristics of the construction industry would not have ignored those very 
same characteristics in enacting the construction industry proviso to section 
8(e). i”

A particular jobsite restriction ignores the construction industry’s special 
characteristics that Congress sought to accommodate through areawide 
section 8(f) prehire agreements. First, the restriction may cause contractors to 
estimate incorrectly their labor costs when submitting bids. Under Pacific 
Northwest a contractor is free to hire all nonunion subcontractors at cheaper 
wage rates and to estimate his costs on this basis. Indeed, Pacific Northwest 
invites this result.130 The contractor’s costs, however, may change drastically 
if he has to hire a union subcontractor after a bid has been accepted. For 
example, if the contractor needs ten subcontractors but can only find nine 
nonunion subcontractors, hiring a tenth union subcontractor might create 
jobsite tension and lead to the contractor’s signing a hot cargo agreement with 
the essential union. This would increase his costs well beyond the original 
estimate, thereby undermining the congressional goal of predictable labor 
costs.

In addition, if a contractor has to sign a hot cargo agreement as the result 
of hiring a union subcontractor on a previously nonunion jobsite, work on the 
project could stall during negotiations over the agreement. Furthermore, the 
union could force all the nonunion subcontractors off the jobsite if the general 
contractor submits to the agreement. The resulting delay and disruption 
contravenes the congressional purpose of stabilizing labor relations.131
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A jobsite restriction also may create uncertainty in labor supply. If a 
contractor initially hires all nonunion subcontractors and later finds it 
necessary to hire more persons, he will be reluctant to bring in a union 
subcontractor because of the jobsite friction problem. Consequently, he will 
not turn to the readiest supply of labor in the industry—the union. This result 
would undermine the system of short-notice labor supply that Congress 
envisioned.132

132. See notes 121-22 supra and accompanying text (pool of union workers provides steady labor 
supply on quick referral).

133. 609 F.2d at 1349-50; accord, ACCO Constr. Equip., Inc. v. NLRB, 511 F.2d 848, 851 (9th Cir. 
1975) (underlying concern of 8(e) proviso to minimize jobsite tension); Drivers, Local 695 v. NLRB, 361 
F.2d 547, 553 (D C. Cir. 1966) (purpose of proviso to alleviate friction that may arise when union men 
work continuously alongside nonunion men); Essex County & Vicinity Dist. Council of Carpenters v. 
NLRB, 332 F.2d 636, 640 (3d Cir. 1964) (proviso granted apparently in recognition that craft unionists 
refuse to work alongside nonunion men).

134. See In re Bullard Contracting Corp., 464 F. Supp. 312, 316 (W.D.N.Y. 1979) (legislative concern 
in preventing labor conflict equally strong whether union and nonunion employees work side by side or 
whether general contractor attempts to circumvent union altogether); The Supreme Court, 1974 Term, 89 
Harv. L. Rf.v. 1, 245 (1974) (labor dispute may arise when nonunion subcontractors perform work within 
union jurisdiction).

135. See United Supermarkets, Inc., 214 N.L.R.B. 958, 959 (1974) (stability in labor relations ultimate 
goal of NLRA).

136. Any increases in area wage standards normally are passed along by the general contractor to the 
owner of the project. See Fleming, supra note 127, at 20-21. Given the high interest rates in recent years 
building owners may be less willing to borrow money and to accept higher costs, including labor costs. 
Consequently, financially squeezed general contractors may prefer to reduce costs by relying on nonunion 
labor.

A jobsite restriction also reduces the likelihood that the benefits of union 
representation will accrue to construction workers. Knowing that contractors 
may attempt to circumvent union labor entirely, workers may be inhibited 
from joining a union. Union membership would become less valuable. Thus, a 
jobsite restriction indirectly raises a new barrier to union representation to 
replace the barriers Congress sought to eliminate by enacting section 8(f).

Finally, circumvention of union hiring may cause labor tension, the very 
problem that Pacific Northwest identified as the concern underlying section 
8(e).133 If hiring nonunion workers onto a union jobsite creates tension, the 
exclusive hiring of nonunion workers equally may provoke labor tension.134 In 
sum, a jobsite restriction to the section 8(e) proviso would not advance the 
primary goal of the NLRA, the promotion of stable and peaceful labor 
relations.135 Congress, after enacting section 8(f) to foster areawide agree
ments between unions and contractors, could not have intended a construc
tion of section 8(e) that would permit that same scheme to be circumvented 
via nonunion hiring.

The scheme Congress envisioned in 1959 is still responsive to general 
industry needs in 1980. Although some contractors, faced with inflation and 
high interest rates, may prefer reduced labor costs to more stable and 
predictable labor supplies,136 Congress designed sections 8(e) and 8(f) to help 
an entire industry, not just particular contractors. The scheme reflects 
Congress’ judgement that a policy favoring stable labor relations best serves 
the long-term needs of the construction industry. Any decision to discard this 
long-standing policy is for Congress to make, not the courts.

Nevertheless, it may be argued that the section 8(e) proviso should be 
narrowly construed to minimize the potential for top-down organizing 
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pressure. A jobsite restriction to section 8(e), as in Pacific Northwest, 
undoubtedly limits top-down organizing to a greater extent than the areawide 
approach of the Schriver court.137 Moreover, the Supreme Court in Connell 
seemed to view congressional concern for top-down organizing as superseding 
congressional concern for industry stability. The Court declined to validate 
hot cargo agreements outside of a collective bargaining relationship, even 
though permitting such agreements would have contributed to industry 
stability.138

137. See notes 93-94 supra (jobsite restriction to § 8(e) would decrease union’s ability to apply top-down 
pressure).

138. See Donald Schriver, Inc. v. NLRB, 635 F.2d at 882 (construction industry employment 
conditions more easily standardized if agreement in Connell had been legal).

139. Id. at 873.
140. See id. at 873, 875 (restrictive subcontracting agreement in Connell seemed to be unlimited weapon 

by which union could apply organizational pressure on subcontractors).
141. Id. at 869. The contractors in Schriver, however, did not claim a section 8(b)(4)(B) violation. Id.
142. NLRB v. Local 103, Int’l Ass'n of Bridge, Structural & Ornamental Iron Workers, 434 U.S. 335, 

350 (1978) (quoting NLRB v. Truck Drivers, 353 U.S. 87, 96 (1957)).
143. Id.

The competing interests in preventing top-down organizing pressure and in 
promoting stable labor relations in the construction industry, however, must 
be balanced in light of the circumstances of a particular case. In Connell the 
limiting construction of section 8(e) was necessary to prevent unions from 
sidestepping the recognitional picketing restrictions of section 8(b)(7).139 The 
union in Connell had an unlimited ability to apply indirect top-down pressure 
on subcontractors.140 In Schriver, however, section 8(b)(7) constraints were 
applicable because the unions expressly sought to represent the picketed 
contractors’ employees. In addition, section 8(b)(4)(B) limited the Schriver 
union’s ability to pressure neutral general contractors to cease doing business 
with an already existing and identified nonunion subcontractor.141 Thus, 
sufficient constraints upon top-down pressure already existed. A jobsite 
restriction would impose additional limits on a union’s power to apply such 
pressure, at the expense of the congressional interest in promoting stable labor 
relations. Because Congress chose to exempt the construction industry from 
the full range of union constraints in the 1959 amendments, courts should not 
assume Congress would sacrifice stability in favor of maximum constraints on 
union pressure.

Lastly, the NLRB’s resolution of the conflict between the two congression
al interests is entitled to considerable deference. As the Supreme Court has 
stated, courts may prefer a different application of the relevant sections, but 
“[t]he function of striking that balance to effectuate national labor policy is 
often a difficult, and delicate responsibility, which the Congress committed 
primarily to the National Labor Relations Board, subject to limited judicial 
review.”142 Because the Board’s construction was not “fundamentally incon
sistent with the structure of the Act and the function of the sections relied 
upon,”143 its decision should again be affirmed.

Conclusion

The District of Columbia Circuit correctly decided in Schriver that a 
section 8(f) prehire agreement satisfies the collective bargaining relationship 
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test of Connell and that such an agreement may contain a section 8(e) hot 
cargo clause without restriction to particular jobsites. Although the court 
based its decision on the unreliable legislative history of the section 8(e) 
proviso, the more comprehensive legislative history of section 8(f) supports 
the same result. Congress, in enacting section 8(f), regarded areawide union 
prehire agreements as a means of achieving stable labor relations in the 
construction industry. A jobsite limitation to the section 8(e) proviso would 
threaten to destabilize the industry by allowing employers to bypass union 
hiring. Because Congress in 1959 showed special concern for stability in the 
construction industry, even at the expense of allowing a measure of top-down 
organizing power, the goal of promoting stable labor relations should take 
priority over any interest in maximizing the constraints against the exercise of 
such power. Hot cargo subcontracting agreements under section 8(e) there
fore should not be limited to particular jobsites.144

144. Just prior to publication of this comment, the United States Court of Appeals for the Ninth Circuit 
in a rehearing en banc reversed its panel decision in Pacific Northwest. In Pacific Northwest Chapter of 
Associated Builders & Contractors v. NLRB (Pacific Northwest II), 107 L.R.R.M. 2065 (9th Cir. April 17, 
1981), a divided court determined that a section 8(e) hot cargo clause should not be limited to a particular 
jobsite when the signatory union has a collective bargaining relationship with the general contractor. Id. at 
2066. The decision thus resolves the conflict between the Pacific Northwest and the Schriver courts. The 
Pacific Northwest II court’s analysis of the section 8(e) provision mirrors the Schriver court’s analysis in 
several respects. In articulating the reasons for not requiring a jobsite restriction, the Ninth Circuit relied 
on the legislative history of section 8(e), the broad language in Connell, and the practical consequences of 
reading ajobsite restriction into section 8(e). 107 L.R.R.M. at 2072-80.

The Ninth Circuit’s interpretation of the legislative history of section 8(e), however, is inaccurate. Like 
the Schriver court, the Pacific Northwest //court focused on the pre-1959 pattern of collective bargaining 
relationships rather than the pre-1959 law. See 107 L.R.R.M. at 2073 (pre-1959 contracts contained broad 
hot cargo agreements) (citing Lunden, Subcontracting Clauses in Major Contracts, 84 Mon. Lab. Rev. 579 
(pt. I), 715 (pt. II), at 715 (1961)). As this comment has argued, evidence of what subcontracting 
agreements existed prior to 1959 does not reveal the congressional intent behind section 8(e). See notes 103- 
18 supra and accompanying text (criticizing Schriver court’s reliance on such evidence). Furthermore, the 
Ninth Circuit’s discussion of Connell appears inapposite to the question of a jobsite restriction. The 
Supreme Court in Connell considered the legality of a jobsite restriction, not the legality of a hot cargo 
clause between parties who do not have a collective bargaining relationship. 421 U.S. at 631-32. Finally, the 
Ninth Circuit’s discussion of the practical effects of ajobsite restriction, 107 L.R.R.M. at 2079-80, ignores 
the congressional intent behind the section 8(e) clause. See notes 130-36 supra and accompanying text 
(discussing how jobsite restriction hinders general legislative purpose behind §§ 8(e) and 8(f)). In sum, the 
Pacific Northwest II court, like the Schriver court, reached the correct result for the wrong reasons.

The Pacific Northwest II decision did not actually reach the specific question of whether an areawide 
section 8(e) hot cargo clause can be part of a section 8(f) prehire agreement, which was the central issue in 
Schriver. See 107 L.R.R.M. at 2075 n.29 (union in Pacific Northwest had long and continuous collective 
bargaining agreement with general contractors). Thus, the Schriver decision still represents the only 
judicial attempt to resolve this issue.

Philip D. Bartz
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