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Full Faith and Credit, More or Less, to Judgments: 
Doubts About Thomas v. Washington Gas Light Co.

Stewart E. Sterk*

* Associate Professor of Law, Benjamin N. Cardozo School of Law, Yeshiva University. A.B. 1973, J.D. 
1976, Columbia University.

1. The typical workmen’s compensation act includes the following features: (a) the employee 
automatically has a right to certain benefits when he suffers personal injury arising out of and in the course 
of employment; (b) negligence and fault are immaterial; (c) arbitrary maximum and minimum dollar 
limits; (d) the employee surrenders his common-law rights to sue his employer for the injury; (e) 
administration is in the hands of administrative commissions that employ relaxed rules of procedure, 
evidence, and conflict-of-laws; and (f) the employer is required to obtain private insurance, state-fund 
insurance or self-insurance. 1 A. Larson, The Law of Workmen’s Compensation § 1.10 (1978).

2. The United States Constitution provides that: “Full Faith and Credit shall be given in each State to 
the public Acts, Records and judicial Proceedings of every other State. And the Congress may by general 
laws prescribe the Manner in which such Acts, Records and Proceedings shall be proved, and the Effect 
thereof.” U.S. Const, art. IV, § 1.

3. Thomas v. Washington Gas Light Co., 448 U.S. 261 (1980); Industrial Comm’n v. McCartin, 330 
U.S. 622 (1947); Magnolia Petroleum Co. v. Hunt, 320 U.S. 430 (1943).

4. 448 U.S. 261 (1980).
5. Justice Stevens delivered a plurality opinion that Justices Brennan, Stewart, and Blackmun joined. 

Id. at 263. Justice White, with whom Chief Justice Burger and Justice Powell joined, concurred in the 
judgment. Id. at 256. Justice Rehnquist, joined by Justice Marshall, dissented. Id. at 290.

Workmen's compensation awards, decrees of administrative tribu
nals rather than courts, present the question of how far the mandate 
of the full faith and credit clause should reach and whether the 
clause should bar a claimant from pursuing supplemental compen
sation in a second state. Recently, in Thomas v. Washington Gas 
Light Co., the Supreme Court decided that full faith and credit 
should not prevent a claimant from obtaining supplemental compen
sation. Professor Sterk criticizes the Court's analysis, demonstrating 
the Thomas Court's neglect of the federal interests that the clause 
should protect. After examining the clause and its policy un
derpinnings, Professor Sterk concludes that decisions of administra
tive tribunals should be entitled to the same full faith and credit that 
court judgments receive.

An injured employee seeks and recovers a workmen’s compensation award 
for injuries suffered during the course of his employment.1 Subsequently, 
realizing that he would be treated more generously by the compensation law 
of a neighboring jurisdiction in which he has also performed work for his 
employer, the employee seeks a supplemental award. The defendant pleads 
the earlier award as a bar to further relief in the second state. Since 1943 the 
Supreme Court has addressed three times the effect of the full faith and credit 
clause2 on the the second state’s power to award supplemental compensation.3 
The Court’s most recent effort, Thomas v. Washington Gas Light Co.,4 leaves 
the issue in a state of considerable uncertainty, largely due to the inability of 
more than four justices to agree on any one position.5 Moreover, and perhaps 
more importantly, the opinions of the justices, particularly the plurality

1329
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opinion of Justice Stevens, raise implications for full faith and credit analysis 
that extend far beyond workmen’s compensation cases.

Thomas raises two important issues. The first is whether determinations by 
workmen’s compensation boards and other administrative tribunals should be 
accorded the same status as judgments of courts for purposes of the full faith 
and credit clause.6 The second is whether and to what extent the policies or 
interests of individual states may control the applicability of the full faith and 
credit clause. The three opinions in the Thomas case indicate little agreement 
on either issue.7 8

6. Full faith and credit has long required that “the judgment of a state court should have the same 
credit, validity and effect, in every other court in the United States, which it had in the state where it was 
pronounced . . . .” Hampton v. McConnell, 16 U.S. 234, 235, 3 Wheat. 110, 111 (1818) (Marshall, C.J.), 
quoted in Thomas v. Washington Gas Light Co., 448 U.S. at 270. This principle is codified in a federal 
statute which provides that “Acts, records and judicial proceedings ... [of any state] shall have the same 
full faith and credit in every court within the United States ... as they have by law or usage in the courts of 
such State, Territory or Possession from which they are taken.” 28 U.S.C. § 1738 (1976).

7. Regarding the first issue, Justice Stevens wrote that there are “critical differences” between a court 
judgment and a workmen’s compensation award, the former tribunal having general jurisdiction and the 
latter having no power to consider the laws of other states. 448 U.S. at 281-82. Justice White, however, saw 
no “overriding differences between workmen’s compensation awards and court judgments that justify 
different treatment for the two.” Id. at 289 (White, J., with Burger, C.J. & Powell, J., concurring in 
judgment). Justice Rehnquist also “fail[ed] to see” why the first award should not be given “the same full 
faith and credit as would be afforded a judgment entered by a court of general jurisdiction.” Id. at 294 
(Rehnquist, J., with Marshall, J., dissenting).

Concerning the second issue, Justice Stevens identified the protection of states’ interests as constituting 
the primary purpose of the full faith and credit clause. Id. at 280. Accordingly, he framed the ultimate 
question in Thomas as “whether Virginia’s interest in the integrity of its tribunal’s determinations 
forecloses a second proceeding to obtain a supplemental award in the District of Columbia.” Id. Justice 
White, on the other hand, recognized two other major purposes of the full faith and credit clause: the 
“principle of finality” of judgments, and the provision of a “nationally unifying force.” Id. at 288-89 
(White, J., with Burger, C.J. & Powell, J., concurring in judgment). Justice Rehnquist rejected the 
plurality’s attempt to balance state interests, reiterating the Constitution’s simple mandate that public acts, 
records and judgments be given full faith and credit. Id. at 296 (Rehnquist, J., with Marshall, J., 
dissenting).

8. 320 U.S. 430 (1943).

This article seeks to resolve both issues. The article begins by explaining the 
full faith and credit decisions that set the precedential background of the 
Thomas case, as well as the Thomas Court’s disposition of those precedents. 
After examining the state interests and policy foundations that underlie the 
full faith and credit clause, the article then discusses the applicability of those 
principles beyond the context of court judgments to the rulings of administra
tive bodies. Finally, the article reaches two conclusions with respect to the 
issues raised in Thomas. First, the article concludes that the policies embodied 
in the full faith and credit clause require that administrative adjudications 
receive the same full faith and credit as the judgments of a court. Second, the 
article argues that only national policies, not interests of individual states, 
should serve to limit the scope of the full faith and credit clause as it applies to 
judicial proceedings.

I. The Magnolia-McCartin Distinction

When the United States Supreme Court considered Thomas, it did so under 
constraint of two major precedents: Magnolia Petroleum Co. v. Hunt3 and 
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Industrial Commission v. McCartin.9 Because of an apparent inconsistency 
between these two cases and because of their significance to Thomas, an 
analysis of the Thomas issues must begin with a discussion of both Magnolia 
and McCartin.

9. 330 U.S. 622 (1947).
10. 320 U.S. at 432.
11. Id.
12. Id. at 433.
13. At the time of the action, the applicable Louisiana law was La. Gen. Stat. tit. 34, ch. 15, §§ 4391- 

4409 (current version at La. Rev. Stat. Ann. §§ 23:1021-1063 (West 1964 & Supp. 1981)).
14. Tex. Rev. Civ. Stat. Ann. arts. 8306-8309 (Vernon 1967).
15. 320 U.S. at 433.
16. Id. at 433-34.
17. Id. at 434.
18. 10 So. 2d 109, 115 (La. Ct. App. 1942).
19. 320 U.S. at 434.
20. Id. at 446 (5-4 decision).
21. Id. at 435; accord, Ocean Accident & Guar. Corp. v. Pruitt, 58 S.W.2d 41, 44-45 (Tex. Comm. App. 

1933) (final unappealed decision by Industrial Accident Board entitled to same faith and credit as 
judgment of court; decision res judicata as to every point parties might have brought forward).

22. Cf. 320 U.S. at 436 (not contended that Louisiana any more than Texas, permits own courts to 
award second recovery for second injury). Under Texas law, an employee who has received compensation 
in another state may not recover in Texas. Travelers Ins. Co. v. Cason, 132 Tex. 393, 396, 124 S.W.2d 321, 
322 (1939); Tex. Rev. Civ. Stat. Ann. art. 8306, § 19 (Vernon 1967 & Supp. 1980-81).

23. Cf. 320 U.S. at 436 (not contended that Louisiana, any more than Texas, permits own courts to 

A. MAGNOLIA PETROLEUM CO. v. HUNT

Hunt, employed in Louisiana to assist in the drilling of oil wells, traveled to 
Texas where he suffered an injury from a falling drill stem.10 He sought and 
received a workmen’s compensation award in Texas.11 Pursuant to this Texas 
award, the employer’s insurer made the required compensation payments.12

Upon discovering that the Louisiana workmen’s compensation law13 was 
more generous to injured workmen than the comparable Texas statute,14 
Hunt sought to recover compensation in Louisiana.15 In response, the 
defendant contended that res judicata principles, given constitutional force 
through the full faith and credit clause, barred any award under the Louisiana 
statute.16 Nevertheless, the Louisiana District Court granted Hunt a judg
ment for the compensation specified in the Louisiana workmen’s compensa
tion statute, less a setoff for the amount of the Texas payments.17 The 
Louisiana Court of Appeals affirmed,18 and the Supreme Court of Louisiana 
denied review.19 The United States Supreme Court, in an opinion by Chief 
Justice Stone, reversed, holding that the Louisiana judgment had denied full 
faith and credit to the earlier Texas workmen’s compensation award.20

Justice Stone began his analysis in Magnolia by noting that under Texas 
common law a workmen’s compensation award is entitled to the same full 
faith and credit as a judgment of a court, and is res judicata as to all matters 
actually litigated or “which could have been litigated with respect to the right 
to compensation for the injury.”21 Justice Stone noted that consequently, 
Texas did not permit its own courts to award a second recovery for a single 
injury.22 Louisiana law, he added, appeared to be similar in not permitting a 
second recovery of compensation for a single injury.23 So much was not in 
dispute.
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The Court rejected Hunt’s argument that despite the full faith and credit 
clause, Louisiana’s interest in providing a Louisiana resident with the 
measure of recovery allowed by its own laws permitted a supplemental 
award.24 This contention, in the Court’s view, ignored the distinction, “long 
recognized and applied by this Court,”25 between according full faith and 
credit to judgments and giving the same full faith and credit to local statutory 
law.26

award second recovery for single injury).
24. Id.
25. Id.
26. Id. The full faith and credit clause does not require a state to substitute another state’s law for its 

own. See Pacific Employers Ins. Co. v. Industrial Accident Comm’n, 306 U.S. 493, 500-501 (1939) (state 
where injury occurred may apply own compensation law rather than that of state where employer and 
employee contracted for employment); Alaska Packers Ass’n v. Industrial Accident Comm’n, 294 U.S. 
532, 540-42 (1935) (state of employer and employee may apply own compensation law rather than that of 
state where injury occurred).

27. 320 U.S. at 437.
28. Id. at 436.
29. Id.
30. Id. at 439. Nevertheless, in Magnolia the Court conceded the possibility of exceptional cases in 

which a state legitimately might ignore a sister-state’s judgment and relitigate issues previously resolved. 
Id. at 438. The Court simultaneously warned, however, that any limited exceptions were not for the states 
to create, but were for the Supreme Court, as the ultimate interpreter of the full faith and credit clause, to 
fashion. Id. Thus, a state court may not decline, based on its own perception of a particularly strong state 
policy, to enforce a sister-state’s judgment. In a state’s desire to furnish additional compensation to an 
injured workman, the Court perceived no policy sufficiently important to warrant an exception to the 
mandate of the full faith and credit clause. Id.

31. Id. at 444.
32. Id. at 445. Justice Stone’s opinion pointed out that “it has never been thought that an actionable

personal injury gives rise to as many causes of action as there are states whose laws will permit a suit to 
recover for the injury Id.

Justice Stone observed that “[t]he full faith and credit clause and the Act of 
Congress implementing it have, for most purposes, placed a judgment on a 
different footing from a statute of one state, judicial recognition of which is 
sought in another.”27 He justified this difference in treatment on the ground 
that res judicata principles are not involved when the issue is full faith and 
credit to statutes. Each state has constitutional authority to enact its own 
laws,28 and res judicata policies do not provide a basis for choosing between 
states’ conflicting statutes.29 Once a claim has been litigated in one state, the 
Court concluded, the full faith and credit clause carries res judicata across 
state lines and assures that “a litigation once pursued to judgment shall be as 
conclusive of the rights of the parties in every other state as in that where the 
judgment was rendered . . . .”30

Finally, Justice Stone addressed Hunt’s contention that the Louisiana suit 
rested on a cause of action different from that pursued in Texas. Hunt 
asserted that a different cause of action existed because his Texas claim and 
remedy were predicated on the Texas statute, whereas the Louisiana claim 
rested on the Louisiana statute. As Justice Stone noted, however, each statute 
provided the same grounds for recovery.31 The Court recognized that Hunt’s 
theory would allow a plaintiff to bring as many lawsuits as there are states 
that would, and constitutionally could, apply their local law to the activity 
involved. Moreover, this result would apply whether the issue involved were 
workmen’s compensation, or tort, or breach of contract.32 Therefore, under 
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the Magnolia theory, as long as the grounds for recovery are the same, the 
existence of two workmen’s compensation statutes that constitutionally could 
be applied to the injury should not permit a second recovery for a plaintiff 
who has already received an award in a sister state.

Four justices dissented in Magnolia, two of whom wrote opinions. Justice 
Douglas argued that the Court should accommodate the interests of Louis
iana and Texas by construing the Texas award as a regulation of the 
relationship of the parties “only so long as they remained subject to the 
jurisdiction of Texas.”33 Under his theory, the Texas proceeding had not 
adjudicated Hunt’s rights under his Louisiana employment contract, and 
should not preclude further litigation upon his return to Louisiana.34 Justice 
Black’s dissent was much broader in scope. He emphasized that more than 
one state may have an interest in a workmen’s compensation award, and was 
unwilling to differentiate between the scope of the full faith and credit clause 
as applied to statutes and its scope as applied to judgments.35

33. Id. at 449 (Douglas, J., with Murphy J., dissenting).
34. Id. at 448.
35. Id. at 455-56 (Black, J., with Douglas, Murphy & Rutledge, JJ., dissenting).
36. Id. at 430. Under Texas law an employee may not recover in Texas if he has received compensation 

for the injury in another state. Travelers Ins. Co. v. Cason, 132 Tex. 393, 396, 124 S.W.2d 321, 322 (1939); 
Tex. Rev. Civ. Stat. Ann. art. 8306, § 19 (Vernon 1967).

37. The majority opinion in Magnolia relied on the finding of the Louisiana court that the Texas award 
had res judicata effect in Texas. Id. at 443. The Court acknowledged that if the original award had not been 
res judicata in Texas, full faith and credit would not have barred a subsequent recovery. Id.

38. 330 U.S. 622 (1947).
39. Id. at 623.
40. Id.
41. Id. at 624.

The majority opinion in Magnolia expressly left open the effect of the Texas 
award in Louisiana if the Texas courts had held that an award of compensa
tion in another state would not bar an award in Texas.36 The Court’s 
observation is curious, because the holding in Magnolia itself would require 
the Texas courts to bar further recovery once a sister state had rendered a 
compensation award. The apparent paradox, however, can be explained. The 
treatment in Texas of sister-state awards, in the Supreme Court’s view, was 
relevant to the intended effect of Texas compensation awards in sister states.37 
Therefore, the Court must have reasoned that if Texas courts did not consider 
sister-state awards binding in Texas courts, then most likely Texas awards 
were not intended to be binding in sister-state courts. Thus deciphered, the 
open question was whether an award that the rendering state did not intend to 
bar a subsequent sister-state award must nevertheless do so under the 
constitutional command of full faith and credit.

B. INDUSTRIAL COMMISSION v. McCARTIN

Four years later, Industrial Commission v. McCartin3* presented the 
question that Magnolia had left open. Kopp, an Illinois bricklayer, contracted 
in Illinois to do work in Wisconsin for McCartin, an Illinois employer.39 
Kopp was injured in Wisconsin and filed a claim with that state’s industrial 
commission.40 When the defendants objected to the jurisdiction of the 
Wisconsin Commission, Kopp filed a claim with the Industrial Commission 
of Illinois, seeking resolution of the jurisdictional question.41 The Wisconsin 
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commission notified the parties that under Wisconsin law, Kopp could claim 
compensation under the Illinois act42 and then again in Wisconsin, with a 
setoff in Wisconsin for amounts paid under the Illinois statute.43 Kopp and 
McCartin agreed to a settlement of all claims arising under the Illinois act, 
with the express provision that “[t]his settlement does not affect any rights 
that applicant may have under the Workmen’s Compensation Act of the State 
of Wisconsin.”44 The Illinois Commissioner approved the settlement contract, 
and Kopp received payment in Illinois.45

42. III. Ann. Stat. ch. 48, §§ 138.1-138.27 (Smith-Hurd 1969).
43. 330 U.S. at 624.
44. Id.
45. Id. at 625. The Illinois Commissioner informed Kopp that he did not know what effect the 

reservation of rights in Wisconsin would have, but Kopp agreed to “take chances on Wisconsin,” id., in 
order to benefit from the lump-sum settlement. Id.

46. Id.
47. Id.
48. McCartin v. Industrial Comm’n, 248 Wis. 570, 22 N.W.2d 522 (1946), rev’d, 330 U.S. 62 (1947).
49. 329 U.S. 696 (1946).
50. 330 U.S. at 630. Justice Rutledge concurred in the result. Id.
51. Id. at 626-27. The McCartin Court noted the express finding in Magnolia that the Texas workmen’s 

compensation law precluded a second recovery in any other state. Id. at 626. In fact, however, what the 
Magnolia Court actually found was that the Texas law would not allow a recovery in Texas if the employee 
had received compensation elsewhere. See note 36 supra and accompanying text (discussing Court’s 
construction of Texas workmen’s compensation law). Nevertheless, by implication the converse also may 
be true.

52. 330 U.S. at 626. Illinois law provides that ”[n]o common law or statutory right to recover damages .
. . for injury or death sustained by any employee while engaged in the line of his duty as such employee, 
other than the compensation herein provided, is available to any employee who is covered by the provisions 
of this Act....” III. Ann. Stat. ch. 48, § 138.5(a) (Smith Hurd 1969 & Supp. 1980-81). The Court found 
“nothing in the statute or in the decisions thereunder to indicate that it is completely exclusive . . . 330
U.S. at 627.

53. Id. at 628. The Court noted that workmen’s compensation laws are liberally construed in 
furtherance of the purpose for which they were enacted—the benefit of the employee. Id.

54. 330 U.S. at 628-29.
55. See note 52 supra (discussing Court’s interpretation of Illinois law).

Before Kopp could pursue his second claim in Wisconsin, the United States 
Supreme Court issued its decision in Magnolia.46 In response to Magnolia, 
McCartin filed an amended answer in which he contended that the full faith 
and credit clause barred the Wisconsin proceedings.47 The commission 
nevertheless granted Kopp a supplemental award. After the Wisconsin courts 
set aside the award on authority of Magnolia,48 the United States Supreme 
Court granted certiorari49 and reversed unanimously.50

The Court distinguished Magnolia on the ground that the Illinois award, 
unlike the Texas award in Magnolia, was not intended to foreclose Kopp’s 
rights to recover under other states’ workmen’s compensaton legislation.51 
Unlike Texas law, Illinois law gave no indication that an award by that state 
was “made explicitly in lieu of any other recovery for injury.”52 The Court 
concluded that only “unmistakable language” in a state’s statute or judgment 
would justify a finding that one compensation award was intended to preclude 
additional recoveries in other states.53 In addition, the Court based its 
conclusion on the language of the Illinois award, which explicitly reserved 
Kopp’s rights in Wisconsin.54 This reservation established that the Illinois 
award, consistent with the Court’s reading of the Illinois statute,55 was 
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intended only to bar further claims in Illinois, not a supplemental workmen’s 
compensation award in Wisconsin.56 57 Thus, in the Court’s judgment, Magnolia 
did not constitute controlling precedent for McCartin.

56. 330 U.S. at 630.
57. 448 U.S. 261 (1980).
58. See notes 20-30 supra and accompanying text (discussing Magnolia holding).
59. See notes 50-56 supra and accompanying text (discussing McCartin holding).
60. See Thomas v. Washington Gas Light Co., 448 U.S. at 274 & n.21 (because Illinois statute 

construed in McCartin typical of most states’ laws, Magnolia had little practical effect after McCartin). The 
Thomas Court observed that only Nevada’s statute appears to contain the unmistakable language required 
under McCartin. Id.

61. Magnolia Petroleum Co. v. Hunt, 320 U.S. at 439; see Sherrer v. Sherrer, 334 U.S. 343, 355 (1948) 
(purpose of clause to transform aggregation of independent states into nation); Milwaukee County v. M E. 
White Co., 296 U.S. 268, 276-77 (1935) (purpose of clause to make several states integral parts of single 
nation); Reese & Johnson, The Scope of Full Faith and Credit to Judgments, 49 Colum. L. Rev. 153, 161 
(1949) (purpose of clause to create unified nation by altering status of otherwise independent states).

62. 320 U.S. at 439. Dissenting in Magnolia, Justice Douglas agreed that “[t]he command of the full 
faith and credit clause frequently makes a reconciliation of the two [states’] interests impossible. One must 
give way in the larger interest of the federal union.” Id. at 447 (Douglas, J., with Murphy, J., dissenting).

Thus, until Thomas v. Washington Gas Light Co.,51 there was a tension 
between the Supreme Court’s precedents on the applicability of full faith and 
credit to workmen’s compensation awards. Under Magnolia, the second state 
must give full faith and credit to a workmen’s compensation award of the 
rendering state.58 McCartin qualified that rule severely by holding that full 
faith and credit principles apply only if the law of the rendering state contains 
“unmistakable language” indicating the state’s intention to bar subsequent 
awards.59 Because few workmen’s compensation statutes contained the 
“unmistakable language” required in McCartin, the Magnolia rule was of 
little effect.60 Yet Magnolia and McCartin continued to coexist.

C. THE DISTINCTION AND ITS DEMISE

The distinction between the two cases rests on the intended extraterritorial 
effect of the workmen’s compensation award. Because under Texas law the 
award in Magnolia was intended to bar an additional remedy elsewhere, a 
second award in Louisiana was impermissible; because under Illinois law the 
Illinois award in McCartin was not so intended, the subsequent Wisconsin 
award did not violate the full faith and credit clause.

Implicitly, the McCartin distinction rests on the premise that only one 
purpose underlies the full faith and credit clause: the promotion of respect for 
sister-state judgments. If this were the sole purpose of the clause, the 
distinction would be unassailable, because it gives each state judgment the 
effect that the state has intended. The McCartin premise, however, is 
incorrect.

As courts have long recognized, respect for sister-state judgments is not the 
only policy that the full faith and credit clause advances, nor is it even the 
primary one. Justice Stone emphasized as early as 1943 that the full faith and 
credit clause is a “nationally unifying force”61 that restricts the rights of 
otherwise independent sovereignties “by making each an integral part of a 
single nation, in which rights judicially established in any part are given 
nation-wide application.”62
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Permitting individual states to determine the extraterritorial effect of their 
own judgments is inconsistent with this policy of national unification. If, for 
example, a state were to enact a statute providing that all the state courts’ 
judgments in tort actions would have no extraterritorial effect, a plaintiff 
could relitigate his tort claim in any sister state that could exercise jurisdiction 
over the defendant, thereby thwarting the policy of national unification.63 
Two contrary judgments arising out of the same set of facts could stand 
within the same nation. The possibility of conflicts would be great, especially 
if some states intended their judgments to have extraterritorial effect and 
others did not.64 Such conflicts might be tolerable, for lack of an alternative, 
in an association of independent sovereignties. Within our federal system, 
however, it was just such difficulties that the full faith and credit clause was 
designed to eliminate.

63. Assume, for example, that state X rendered a judgment for the plaintiffin a tort action. Unless the 
defendant had assets within that state, the plaintiffs judgment, under the terms of the statute, would be of 
no use to him because sister states would give no effect to the judgment. In order to secure redress, the 
plaintiff would be required to relitigate the dispute in another state. Conversely, if the defendant prevailed 
in state X, that judgment would not protect him from subsequent actions in other states. Clearly, neither 
result would be consistent with the needs of the nation as a whole.

64. Suppose, for instance, state X, having declared that its judgments are entitled to no extraterritorial 
effect, were to award a judgment to the defendant in a civil action. Subsequently, the plaintiff, after 
relitigating the same cause of action in state Y, receives a judgment. If the plaintiff seeks to enforce state Y’s 
judgment in state X, should he prevail? Full faith and credit would require state X to enforce the Y 
judgment, because Y’s judgment was not limited in territorial scope. Yet the courts of state X would be 
unlikely to ignore the existing X judgment. Moreover, the last-in-time rule of Treinies v. Sunshine Mining 
Co., 308 U.S. 66 (1939) would not resolve the issue because the basis for the Treinies holding, the 
opportunity to litigate the validity of the first judgment in the second state, would not exist if all the parties 
conceded in the state Y proceeding that the judgment of state X was valid, but irrelevant to the Y 
proceedings because of the X statute.

65. The statute implementing the full faith and credit clause requires only that a judgment receive the 
same effect outside the state as it would receive within the rendering state. See note 6 supra (quoting 
pertinent parts of federal statute).

66. 28 U.S.C. § 1738 (1976).
67. Id.

The alternative to permitting states to determine the extraterritorial effect 
of their judgments is, of course, a resort to the basic federal policy underlying 
the full faith and credit clause: the need to join many individual sovereignties 
into a national union. Recognizing that the basic question is a federal one does 
not mean, however, that the states have no role in determining the extraterri
torial effect of their own judgments. By determining the effect of a judgment 
within the state, a state may determine indirectly the extraterritorial effect of 
its judgment.65 This is true because the federal mandate, as expressed in the 
statute implementing the full faith and credit clause,66 requires sister states to 
give judgments the same effect that they would have within the rendering 
state.67 Nevertheless, the rendering state should not be permitted to dif
ferentiate between the effect its judgments have abroad and their effect at 
home, because such differentiation runs counter to the need for unification 
embodied in the full faith and credit clause. Consequently, no state should be 
permitted to prescribe directly, as a matter of state law, the extraterritorial 
effects of its judgments.

It is this criticism of the Magnolia-McCartin distinction that underlies the 
plurality opinion in Thomas v. Washington Gas Light Co. In Thomas, a 
District of Columbia employee suffered a back injury while working in 
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Virginia.68 After receiving a compensation award in Virginia he sought 
supplementary compensation in the District of Columbia.69 The administra
tive law judge in the District of Columbia granted the supplementary award 
despite the defendant’s contention that the Virginia award excluded any other 
recovery.70 Relying upon the full faith and credit clause, however, the United 
States Court of Appeals for the Fourth Circuit reversed a Benefits Review 
Board order upholding the supplemental award.71

68. 448 U.S. at 264.
69. Id. at 265.
70. Id.
71. Washington Gas Light Co. v. Thomas, 598 F.2d 617 (4th Cir. 1979), rev’d, 448 U.S. 261 (1980).
72. 448 U.S. at 269. The applicable Virginia statute provides that “[t]he rights and remedies herein 

granted . . . shall exclude all other rights and remedies ... at common law or otherwise ...” Va. Code § 
65.1-40 (1980). Justice Stevens noted that although this provision is not identical to the Illinois statute in 
McCartin, it contains no “unmistakable language” that precluded supplementary compensation. 448 U.S. 
at 269. The absence of such language led him to believe that McCartin was the controlling precedent. Id.

73. Id. at 271. Before McCartin, the Supreme Court had established the principle that “[tjhis Court 
must determine for itself how far the full faith and credit clause compels the qualification or denial of rights 
asserted under the laws of one state, that of the forum, by the statute of another state.” Pacific Employers 
Ins. Co. v. Industrial Accident Comm’n, 306 U.S. 493, 502 (1939). Inevitably, the McCartin rule conflicted 
with this principle. 448 U.S. at 271.

74. Id. at 272.
75. Id. at 271 n.70.
76. Id. at 277. In addition, the Thomas Court recognized that the Magnolia holding was in direct 

conflict with the Restatement of Conflict of Laws. See id. (under Restatement, prior workmen’s 
compensation award no bar to proceeding in another state; amount of first award credited on second) 
(citing Restatement of Conflict of Laws § 403 (1934)).

77. 448 U.S. 277.
78. Id. at 286. The first interest was not controlling because the employee initially could have sought 

compensation in either jurisdiction against the same employer. Id. at 280. The employer and the insurer 
“would have had to measure their potential liability exposure by the more generous of the two workmen’s 

Although Justice Stevens’ opinion for the plurality in Thomas conceded 
that “McCartin by its terms rather than the earlier Magnolia decision, is 
controlling as between the two precedents,”72 the plurality declined to rest its 
decision on that ground. Instead, the plurality acknowledged that the 
McCartin rule “represents an unwarranted delegation to the States of this 
Court’s responsibility for the final arbitration of full faith and credit 
questions,”73 74 75 and embarked on a reconsideration of Magnolia and McCartin.

Faced with conflicting precedents, the Court first examined the constraints 
that the doctrine of stare decisis imposed upon the Court’s disposition of 
Thomas.14 Recognizing that McCartin “all but overruled Magnolia,”15 the 
Court concluded that the doctrine of stare decisis would not be served either 
by attempting to revive Magnolia or by attempting to preserve the uneasy 
coexistence of the two cases.76 Freed from the fetters of stare decisis, the 
plurality chose to analyze the case by considering the state interests involved. 
In the plurality’s view, three specific interests were at stake: the interest of 
Virginia in limiting the potential liability of employers doing business within 
the state’s borders, the interest of both Virginia and the District of Columbia 
in the welfare of the injured employee, and the interest of Virginia in the 
respect accorded its determinations by other sovereigns.77 The Court evaluat
ed these three interests and concluded that none should preclude a supple
mental award in the District of Columbia.78 Because this conclusion was 
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incompatible with Magnolia but could coexist with McCartin, the plurality 
concluded that Magnolia should be overruled.79

compensation scheme in any event.” Id. The second interest, that of the injured workman, clearly did not 
foreclose successive awards and constituted an interest common to both jurisdictions. Id. Virginia’s interest 
in the integrity of its decisions did not require the denial of a second award for two reasons. First, the 
District of Columbia proceeding did not involve the relitigation of Virginia’s factual determinations. Id. at 
281; see note 158 infra and accompanying text (discussing Thomas Court’s conclusion that only factual 
findings entitled to res judicata effect). Second, the jurisdictional limitations on an administrative tribunal 
empower it to establish rights only under the laws of its own state. 448 U.S. at 282.

79. Id. at 286. A total of five other justices concluded that Magnolia should not be overruled. See id. at 
289 (White, J., with Burger, C.J. & Powell, J., concurring); id. at 290 (Rehnquist, J., with Marshall, J., 
dissenting).

80. 448 U.S. at 289 (White, J., with Burger, C.J. & Powell. J., concurring in judgment).

Concurring in the judgment, three members of the Court advocated 
retaining the Magnolia-McCartin distinction, in deference to principles of 
stare decisis.80 Nevertheless, the concurring opinion of Justice White found 
Magnolia to be the “sounder doctrine” and suggested that McCartin rested 
“on questionable foundations.”81 Justice Rehnquist, in dissent, characterized 
the McCartin case as “analytically indefensible” and advocated a return to the 
Magnolia rule.82 In light of this split in the Court, the current status of the 
Magnolia-McCartin distinction is somewhat uncertain, although it undoub
tedly has been discredited analytically.

Despite the range of views expressed in the various Thomas opinions, what 
is more important for present purposes is the analysis in the plurality opinion. 
In deciding that the Virginia workmen’s compensation award did not bar a 
subsequent District of Columbia award, the plurality evaluated the state 
interests “affected by the potential conflict between Virginia and the District 
of Columbia.”83 Because a supplementary award in the District of Columbia 
would not adversely affect Virginia’s interests, the plurality held that full faith 
and credit did not bar the second award.84 In addition, the plurality 
questioned the Magnolia Court’s conclusion that full faith and credit rules 
applicable to judgments generally are equally applicable to workmen’s 
compensation awards.85 It is these two features of the plurality opinion—the 
emphasis on state interests in determining the application of the full faith and 
credit clause and the questioned applicability of full faith and credit principles 
to workmen’s compensation awards—that provide the focus of the remainder 
of this article.

II. The Full Faith and Credit Clause:
The Role of State Interests

The Supreme Court has said repeatedly that the full faith and credit clause 
is an instrument of national unification, designed to help create a nation out of 
what were once independent sovereign states.86 Any unification process 

81. Id.
82. Id. at 290 (Rehnquist, J., with Marshall, J., dissenting).
83. Id. at 277.
84. Id. at 286.
85. Id.
86. Eg., Magnolia Petroleum Co. v. Hunt, 320 U.S. 430, 439 (1943); Williams v. North Carolina, 317 

U.S. 287, 294 (1942); Milwaukee County v. M.E. White Co., 296 U.S. 268, 276-77 (1935).
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requires some sacrifice by the individual components to satisfy the require
ments of the union; so it is with the full faith and credit clause. The command 
of the clause necessitates the occasional subordination of one state’s interests 
to those of the union. The difficulty lies in determining when the circum
stances require sacrifice by the individual states in favor of the common goal, 
and when they do not.

A. FULL FAITH AND CREDIT TO STATUTES

Until Thomas, the Supreme Court had embarked on a line of full faith and 
credit analysis that drew a sharp distinction between the role of state interests 
depending on whether judgments or statutes were involved.87 A broad reading 
of the Thomas case, however, suggests a blurring of that distinction, a 
blurring that is unwarranted in light of the policies that underlie full faith and 
credit.

The Constitution itself makes no distinction between the full faith and 
credit to be given to “public Acts” and that to be accorded “judicial 
Proceedings.88 The statute implementing the constitutional provision,89 how
ever, did draw a distinction.90 Judicial proceedings, according to the statute, 
were entitled to “such faith and credit given them in every court within the 
United States, as they have by law or usage in the courts of the state from 
whence the said records are or shall be taken.”91 No parallel provision defined 
the scope of full faith and credit to statutes. During the 1948 recodification 
Congress, apparently without any intention to work a change in the law, 
amended the statute to place judicial proceedings and public acts on the 
same footing.92 Whatever the literal language of the Constitution and the 
statute, the question remains whether any interests of the forum state may be 
sufficiently strong to justify that state’s refusal to give effect to a sister state’s 
statutes that would be, and constitutionally could be, given effect in the sister 
state.

87. See, e.g., Williams v. North Carolina, 317 U.S. 287, 296 (1942) (full faith and credit clause does not 
compel courts of one state to subordinate local interests to statutes of other states); Pacific Employers Ins. 
Co. v. Industrial Accident Comm’n, 306 U.S. 493, 500 (1939) (full faith and credit clause does not compel 
one state to enforce statutes of another); Alaska Packers Ass’n v. Industrial Accident Comm’n, 294 U.S. 
532, 550 (1935) (same).

88. For text of the full faith and credit clause, see note 2 supra.
89. Act of May 26, 1790, 1 Stat. 122, ch. 11, § 1.
90. The wording of the statute is ambiguous:

§ 1. Be it enacted, &c, That the acts of the legislatures of the several states shall be 
authenticated by having the seal of their respective states affixed thereto: That the records and 
judicial proceedings of the Courts of any state shall be proved or admitted, in any other court 
within the United States, by the attestation of the Clerk .... And the said records and judicial 
proceedings authenticated as aforesaid, shall have such faith and credit given to them, in 
every court within the United States, as they have, by law or usage, in the courts of the states 
from whence the said records are, or shall be, taken.

Id.
91. Id.
92. A provision of the amendment incorporated, in passing, public acts as well as judicial proceedings: 

“(tjhat all provisions of this act, and the act to which this is a supplement, shall apply as well to the public 
acts, records,... [and] judicial proceedings ... of the respective territories ... as to [those]... of the several 
states.” Act of March 27, 1804, 1 Stat. 298, ch. 61, § 2.
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The language of the full faith and credit clause leaves unclear precisely 
what it means to give a sister state’s statutes the same full faith and credit they 
receive in the sister state. The most literal analysis would require that the 
forum apply the sister state’s statute in any case where, on the same facts, the 
sister state would deem the statute applicable. Whatever the theoretical 
plausibility of such a rule, however, its practical result would be nonsensical. 
Whenever two states had enacted rules by their terms applicable to the same 
controversy, each state’s courts, by the mandate of full faith and credit, would 
be forced to ignore the local law in favor of the contrary law of the sister 
state.93 Not only would such a rule frustrate the interests of each state, but 
perhaps more importantly, the rule would do nothing to advance the policy of 
national unification that underlies the full faith and credit clause. Such a rule, 
of course, has never warranted serious consideration.

Another possible reading of the full faith and credit clause, and one that 
would make the clause an instrument of national unification, would construe 
the clause to mean that constitutionally only one state’s law may govern any 
single transaction and that one law must receive full faith and credit in all 
other states. In effect, this interpretation would make choice of law a 
constitutional discipline governed entirely by the full faith and credit clause. 
One set of choice-of-law rules would apply to any controversy arising 
anywhere in the United States, no matter where in the United States the 
action might be brought. Although the Supreme Court generally has not 
adopted this approach, the Court has adopted it in at least one area.94

Although constitutionalizing choice-of-law would promote national unifi
cation, the Supreme Court appears to have retreated from its earlier 
inclination to adopt that approach.95 At least two reasons support the Court’s 
retreat from using the full faith and credit clause as an instrument for 
nationalizing choice of law. The first is the enormous burden that the Court 
would bear in hearing and deciding choice-of-law cases from every jurisdic
tion, especially in an era of competing choice-of-law theories and disagree
ment over the judicial function in resolving choice-of-law controversies.96

93. As the Court has explained:

A rigid and ritual enforcement of the full faith and credit clause, without regard to the 
statute of the forum, would lead to the absurd result that, wherever the conflict arises, the 
statute of each state must be enforced in the courts of the other, but cannot be in its own.

Alaska Packers Ass’n v. Industrial Accident Comm’n, 294 U.S. 532, 547 (1935).
94. Order of United Commercial Travelers v. Wolfe, 331 U.S. 586 (1947), for example, may indicate 

that under full faith and credit principles membership rights in fraternal benefit corporations are governed 
only by the law of the state of incorporation. See id. at 589 (six-month limitation barring death benefits 
claim valid in state of incorporation although such limitation void under law of forum state). Yet the recent 
case of Allstate Ins. Co. v. Hague, 449 U.S. 302 (1981) leaves the authority of Wolfe in a dubious state. See 
id. at 319-20 (when decedent and insurer had substantial contacts with Minnesota no full faith and credit 
clause violation in Minnesota court’s applying Minnesota law to claim on Wisconsin insurance policy for 
death in Wisconsin of Wisconsin resident).

95. Compare Allstate Ins. Co. v. Hague, 449 U.S. 302, 319-20 (1981) (choice-of-law question resolved 
by examining interests of forum state and fairness) with New York Life Ins. Co. v. Dodge, 246 U.S. 357, 
376-377 (1918) (under fourteenth amendment valid contract executed in New York concerning insurance 
policy executed in Missouri could not be rendered ineffective by Missouri).

96. In Allstate Ins. Co. v Hague, 449 U.S. at 306-07, for example, the Court noted that the forum state 
had adopted the analytical framework for resolving choice-of-law questions proposed by Professor Leflar. 
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Considerations of federalism suggest the second reason. As the Court has 
remarked:

[T]he very nature of the federal union of states, to which are 
reserved some of the attributes of sovereignty, precludes resort to 
the full faith and credit clause as the means for compelling a state 
to substitute the statutes of other states for its own statutes dealing 
with a subject matter concerning which it is competent to legis
late.* 97

See Leflar, Choice-Influencing Considerations in Conflicts Law, 41 N.Y.U. L. Rev. 267, 282 (1966) (factors 
include predictability, interstate order, simplification of judicial task, advancement of forum’s interests, 
and applying better rule of law). The Court declined to evaluate this theory and restricted its role to 
determining whether the state had acted within its constitutional authority. 449 U.S. at 307. Even if the 
Court were to adopt a set of apparently rigid choice-of-law rules, the opportunity for state and lower 
federal courts to manipulate individual cases to fit one or another of those rules would likely be great 
enough to keep the Court well-stocked with choice-of-law cases.

97. Pacific Employers Ins. Co. v. Industrial Accident Comm’n, 306 U.S. 493, 501 (1939).
98. See, e.g., Allstate Ins. Co. v. Hague, 449 U.S. 302, 307 (1981) (Court’s sole function to determine 

whether state court’s choice of its own law exceeded federal constitutional limitations); Nevada v. Hall, 440 
U.S. 410, 421 (1979) (full faith and and credit clause requires each state to give effect to official acts of other 
states unless in violation of own public policy); Clay v. Sun Ins. Office, 377 U.S. 179, 181-82 (1964) (State’s 
ample contacts with transaction sufficient to justify application of its law without violation of full faith and 
credit or due process).

99. The Supreme Court has most recently articulated its standard as whether the forum state has “a 
significant aggregation of contacts with the parties and the occurrence, creating state interests, such that 
application of its law [is] neither arbitrary nor fundamentally unfair.” Allstate Ins. Co. v. Hague, 449 U.S. 
302, 320 (1981). Dissenting in Hague, Justice Powell nevertheless articulated a similar approach: “In short, 
examination of contacts addresses whether the state has an interest in the application of its policy in this 
instance. ... If it does, the Constitution is satisfied.” Id. at 334-35 (Powell, J., with Burger, C.J. & 
Rehnquist, J., dissenting) (quoting B. Currie, The Constitution and Choice of Law; Governmental Interest 
and Function, in Selected Essays on the Conflict of Laws 189 (1963)).

In his concurring opinion in Hague Justice Stevens suggested a somewhat different formulation: “the 
[full faith and credit] Clause should not invalidate a state court’s choice of forum law unless that choice 
threatens the federal interest in national unity by unjustifiably infringing upon the legitimate interests of 
another State.” Id. at 323 (Stevens, J., concurring).

Thus, the Court has recognized that requiring complete uniformity is neither 
desirable nor permissible under the concept of federalism.

Although the Supreme Court has not made choice-of-law a constitutional 
discipline, the Court has never suggested that the states are free to fashion 
choice-of-law doctrine without reference to constitutional limitations. Recent 
cases in which the Court upheld state choice-of-law decisions indicate 
unmistakably that some constitutional restrictions on choice of law remain.98

In this regard, the interests or policies of the several states have assumed 
considerable importance. In many cases more than one state has an interest or 
policy that would be frustrated by an inability to apply its own rule. 
Apparently recognizing that in such cases there is no single “correct” method 
for resolving the dispute, the Court has permitted any state with sufficient 
interest in or connection with a dispute to apply its own rule.99 The focus, 
then, has been on whether an individual state has an interest that justifies 
application of its own rule despite the existence of a contrary rule applied in 
another jurisdiction.

This focus on states’ interests, broadly defined, is unavoidable when 
considering the application of full faith and credit to public acts. When one 
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state as sovereign asserts an interest in applying its legal rule to a particular 
dispute, the full faith and credit clause cannot justify forbidding that state to 
do so unless the sovereignty of a sister state is thereby affected.100 Even if a 
sister state has a sovereign interest in a controversy, the only way to resolve 
that conflict is to weigh the respective interests of the two states or to leave 
each state free to pursue its own policies.101 No federal policies can provide a 
basis for frustrating the sovereign interests of one state rather than those of 
another.

Without first declaring choice of law to be a strictly constitutional 
discipline, the Court cannot decide questions of full faith and credit to public 
acts unless it evaluates the interests, broadly defined, of the states involved.102

100. Professor Martin has emphasized that the full faith and credit clause requires respect and 
deference to the sovereign interests of other jurisdictions, not to the personal rights of parties. See Martin, 
A Reply to Professor Kirgis, 62 Cornell L. Rev. 151, 153 (1976) (advocating full faith and credit 
approach rather than fairness approach to conflicts cases because former focuses on interest of states other 
than forum); Martin, Constitutional Limitations on Choice of Law, 61 Cornell L. Rev. 185, 192, 196 
(1976) (same) [hereinafter Martin, Constitutional Limitations], See also Kirgis, The Roles of Due Process 
and Full Faith in Choice of Law, 62 Cornell L. Rev. 94, 119-120 (1976) (explaining full faith and credit 
limitations on choice-of-law determinations). Professor Martin’s analysis suggests, of course, that if no 
other jurisdiction has a sovereign interest in a particular resolution of a dispute, the forum should be free 
from full faith and credit constraints in deciding what rule of law to apply.

In his concurring opinion in Hague, Justice Stevens set out the following formulation of full faith and 
credit limitations:

The Full Faith and Credit Clause . . . [directs] that a State, when acting as the forum for 
litigation having multistate aspects or implications, respect the legitimate interests of other 
States and avoid infringement upon their sovereignty. The Clause does not, however, rigidly 
require the forum state to apply foreign law whenever another State has a valid interest in the 
litigation. On the contrary, in view of the fact that the forum State is also a sovereign in its 
own right, in appropriate cases it may attach paramount importance to its own legitimate 
interests.

Allstate Ins. Co. v. Hague, 449 U.S. at 322-23 (Stevens, J., concurring) (citations omitted). Justice Stevens 
suggested an additional basis for upsetting a choice-of-law decision: arbitrariness or fundamental 
unfairness to a litigant in violation of the due process clause. Id. at 326-31.

101. This article makes no attempt to enumerate what connections with a state would suffice to give the 
state a sovereign interest in a dispute. The analysis pursued in this article does not depend on any particular 
parochial conception of a state interest, such as the one espoused by proponents of the governmental 
interest analysis. The Supreme Court might employ various criteria to determine whether a state has an 
interest in a particular dispute that is sufficient to justify the application its own law. Once the Court 
decides that a state has such an interest it cannot forbid the state to apply its own law unless the Court 
chooses to balance the various states’ interests, and concludes that application of that state’s law would 
cause more significant frustration of the interests of other states.

102. If all choice-of-law decisions were a question of constitutional mandate, the Supreme Court could 
decide them without reference to state interests. Federal principles, as yet undeveloped, could guide choice- 
of-law decisions that were independent of any state interests. Under this approach, a state’s rule could 
govern even if the state were to disclaim any sovereign interest in the controversy. Such a constitutional 
choice-of-law system, however, is inconsistent with the prevalent notion that the full faith and credit 
clause, as applied to public acts, stands as a protection of state sovereignty. See note 100 supra (discussing 
importance of interests of non-forum states).

Even if one views the full faith and credit clause as a protection against arbitrariness and fundamental 
unfairness, as the plurality opinion in Allstate Ins. Co. v. Hague, 449 U.S. at 320, suggests, an evaluation of 
state interests is still necessary. The plurality opinion in Hague implies that if a state has a sovereign 
interest in a dispute, application of its own law will not be arbitrary or fundamentally unfair. See id. 
(because Minnesota had significant aggregation of contacts with parties and occurrence that created state 
interests, applying Minnesota law neither arbitrary nor unfair).
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Suppose, for example, the Court were to rule that full faith and credit to 
public acts required simply that each state enforce rights recognized in the 
state where the last act necessary to create liability arose.103 A ruling of this 
kind would place considerable reliance on notions of territorial sovereignty, 
and would be the very antithesis of the governmental interest analysis favored 
by many modern scholars.104 Yet a ruling of this type would be, in effect, a 
decision that the occurrence of the last act within a state gives that state alone 
a sovereign interest in having its law applied.105 No other sovereign would 
have the territorially-based interest necessary to claim that a decision against 
applying its own rules undermined the state’s sovereignty. The sovereign 
“interests” involved are not those Professor Currie had in mind, but it is these 
interests on which territorialist conflicts doctrine is based.106

Similarly, if the Supreme Court were to concede that more than one state 
might have a sovereign interest in applying its law to a particular dispute, the

103. See Hartford Accident and Indem. Co. v. Delta & Pine Land Co., 292 U.S. 143, 145 (1934) 
(choice-of-law analysis in fidelity bond case gave place where bond written controlling interest despite 
possibly greater contacts with other state).

104. Professor Brainerd Currie developed a method for resolving choice-of-law cases, a method widely 
known as “governmental interest analysis.” See generally Currie, The Constitution and the Choice of Law: 
Governmental Interests and the Judicial Function, 26 U. Chi. L. Rev. 9 (1958). Currie’s approach requires 
courts to identify the state policies that underlie the competing legal rules before resolving a choice-of-law 
dispute. Id. at 9-10. Currie termed these state policies “governmental interests.” Id. at 10. For a brief 
general description of Currie’s method of resolving choice-of-law disputes, see W. Reese & M. 
Rosenberg, Cases on Conflict of Law 469-72 (7th ed. 1978).

Currie refined his approach through a series of articles. See generally B. Currie, Selected Essays on 
the Conflict of Laws (1963) (reprinting most of Professor Currie’s articles on governmental interest 
methodology). With various modifications, his theory has gained many academic adherents. See generally 
Horowitz, The Law of Choice of Law in California: A Restatement, 21 U.C.L.A. L. Rev. 719 (1974); 
Sedler, Weintraub’s Commentary on the Conflict of Laws: The Chapter on Torts, 57 Iowa L. Rev. 1229 
(1972); Baxter, Choice of Law and the Federal System, 16 Stan. L. Rev. 1 (1963). In addition, the 
California Supreme Court has adopted Currie’s approach as the predominant method of resolving choice- 
of-law questions in California. See Bernhard v. Harrah’s Club, 16 Cal. 3d 313, 319-21 & n.2, 546 P.2d 719, 
722-23 & n.2, 128 Cal. Rptr. 215, 218-19 & n.2 (1976) (applying Currie’s methodology to determine 
whether California or Nevada law should govern personal injury action).

105. If that state concluded, however, that it had no sovereign interest in the dispute, the full faith and 
credit clause provides no warrant for undermining that conclusion. Experience demonstrates, however, 
that this situation is unlikely to arise. The Supreme Court has never been asked, under the guise of full faith 
and credit, to require an unwilling state to apply its own law.

106. The territorialist theory, which is based on vested rights that accrue upon the occurrence in a 
jurisdiction of the last act necesary to create a cause of action, dominated conflicts theory of the first half of 
the twentieth century. Its principal champion was Professor Joseph Beale, who served as the Reporter for 
the first Restatement. See generally J. Beale, Conflict of Laws (1935); Restatement of Conflict 
of Laws Ch. 8 & 9 (1934).

By contrast, Professor Currie’s method minimizes the importance of territorial connections in favor of a 
policy-oriented approach, with particular significance attached to forum policies. Currie’s governmental 
interests are those that a “selfish state, concerned only with promoting its own interests” would pursue. B. 
Currie, Selected Essays on the Conflict of Laws 89 (1963). According to Currie, when a litigant 
invokes a foreign state’s law:

the court should, first of all, determine the governmental policy expressed in the law of the 
forum. It should then inquire whether the relation of the forum to the case is such as to 
provide a legitimate basis for the assertion of an interest in the application of that policy. This 
process is essentially the familiar one of construction or interpretation.

Id. at 183-84.
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Court could not resolve the dispute without considering the asserted interest 
of the states involved. In such a situation, the Court could, on one hand, 
conclude that the dispute must be resolved by weighing those interests.107 
Conversely, the Court could hold that any state with an interest in the 
controversy may apply its own rule of decision.108 In either event, the Court 
could proceed only after first deciding whether the choice-of-law question 
presented an affront to sovereign interests, however defined, and then 
deciding whether despite the full faith and credit clause, the forum state’s 
interest permitted overriding the sovereign interests of the other states.

Whether the application of a sister state’s law would unconstitutionally 
frustrate the sovereign interests of a state is a question of federal law.109 Thus, 
the interests of a sovereign state that the full faith and credit clause protects 
must be federally defined interests. The role of federal policies or interests in 
determining the scope of full faith and credit to public acts is otherwise quite 
limited. There are only two issues that are federal in nature. The first is 
whether an asserted state interest is a cognizable interest for full faith and 
credit purposes. The second is whether the competing state interests should be 
weighed or whether the law of any state may be applied without additional 
constitutional restriction so long as that state does have an interest. There are 
no overriding federal policies that can resolve issues of full faith and credit to 
statutes without evaluating state interests. The Supreme Court cannot resolve 
questions of full faith and credit to public acts by allowing federal policies to 
prevail over the interests of either state, or of both.

B. FULL FAITH AND CREDIT TO JUDGMENTS

The role of state interests in determinations of full faith and credit to 
statutes has been the focus of much judicial consideration. Until the Thomas 
case, the Supreme Court had not accorded comparable attention to state 
interests in cases involving full faith and credit to judgments. Some notable 
dissents have argued that, in certain circumstances, sister-state judgments 
that frustrate the interests of the forum state need not receive full faith and 
credit.110 No Court majority, however, has so held.

107. In Alaska Packers Ass’n v. Industrial Accident Comm’n, the Court explained that:

[T]he conflict is to be resolved, not by giving automatic effect to the full faith and credit 
clause, compelling the courts of each state to subordinate its own statutes to those of the 
other, but by appraising the governmental interests of each jurisdiction, and turning the scale 
of decision according to their weight.

294 U.S. 532, 547 (1935).
108. See Allstate Ins. Co. v. Hague, 449 U.S. 302, 313 (1981) (state must have significant contact 

creating state interests); Nevada v. Hall, 440 U.S. 410, 424 (1979) (forum state had closely related and 
substantial interest).

109. A caveat is necessary. If a state disclaims any sovereign interest in having its law applied to a 
particular dispute, there is no constitutional reason to override that disclaimer. Only when more than one 
jurisdiction asserts a sovereign interest should the resulting conflict implicate federal law.

110. See Magnolia Petroleum Co. v. Hunt, 320 U.S. 430, 459 (1943) (Black, J., with Douglas, Murphy 
& Rutledge, JJ., dissenting) (when two states have interest in workmen’s compensation litigation, effect of 
decision should be for states to determine); Yarborough v. Yarborough, 290 U.S. 202, 219 (1933) (Stone, J., 
with Cardozo, J., dissenting) (full faith and credit does not require obligations of one state to be placed 
beyond control of others, without regard to their interests).
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There are two reasons for according full faith and credit to sister-state 
judgments even if the interests of the forum state are thereby frustrated. First, 
unlike the situation with full faith and credit to public acts, a court can decide 
issues of full faith and credit to judgments without weighing state interests. A 
blanket rule that the prior judgment binds the parties throughout the United 
States resolves disputes without any consideration of state interests. Second, 
and more important, a rule permitting a state, on the basis of its own 
important interests, to readjudicate matters resolved by a sister-state’s 
judgments would undermine the federal policies that underlie the full faith 
and credit clause. The full faith and credit clause is designed to avoid multiple 
and contradictory judgments in the several states.111 The uncertainty inherent 
in a system that allows different courts within one nation to apply different 
rules of law to the same dispute is unfortunate. That uncertainty is trivial, 
however, when compared to the chaos that would result if different and 
contradictory judgments could co-exist in different states within the same 
nation. Enforcement problems would abound if the states were free to ignore 
judgments of sister states. Parties could not obtain a final determination of 
their rights without bringing actions in every state that had the jurisdiction to 
entertain them. In short, without some method of eliminating the possibility 
of conflicting judgments, the situation would be intolerable.

111. Riley v. New York Trust Co., 315 U.S. 343, 348-49(1942).
112. Because the bases for jurisdiction are broader now than they have been in the past, this possibility 

is less likely than it once was. The recent case of World-Wide Volkswagen Corp. v. Woodson, 444 U.S. 286 
(1980), however, illustrates that the situation can arise. See id. at 299 (because defendant lacked adequate 
contacts with state in which accident occurred, that state lacked jurisdiction over products liability action).

113. A second forum is free to re-examine the jurisdictional basis of a sister state’s judgment. The 
finality of sister state’s judgments “does not prevent an inquiry into the jurisdiction of the court in which 
the original judgment was given, to pronounce it; or the right of the State itself to exercise authority over 
the person or the subject-matter.” Thompson v. Whitman, 85 U.S. (18 Wall.) 457, 462 (1874) (quoting J. 
Story, Commentaries on the Constitution (3d ed. Boston 1858)).

Nevertheless, the solution to the problem need not require according full 
faith and credit to the first valid judgment rendered. Another approach would 
be to grant judicial jurisdiction only to the state with the greatest interest in a 
particular controversy, or to accord full faith and credit only to judgments 
rendered by the state with the greatest interest, however defined. Alternative
ly, courts could give full faith and credit to determinations of any state with 
an interest, whether or not it is the greatest interest. These solutions, however, 
would create different problems of significant dimension.

The alternative of permitting only the state with the greatest interest to 
make final judicial resolution of a controversy, for example, has several 
drawbacks. First, that state’s courts may not have jurisdiction over the 
case.112 Second, even if those courts could properly exercise jurisdiction, the 
forum might be seriously inconvenient for one or more parties, particularly 
for a party with limited resources. Third, ascertaining which state possessed 
the greatest interest would require litigation on that issue in every case. 
Because the issue would be one of federal law, a final resolution by the 
Supreme Court would be necessary in many disputed cases. Of course, even 
under established principles, full faith and credit questions are ultimately 
federal questions. Nevertheless, the only federal question that currently arises 
in most full faith and credit cases—whether the first forum’s courts had 
jurisdiction113 —does not approach the complexity of deciding in each case 
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which state has the greatest interest in a particular controversy. Finally, in 
light of the Supreme Court’s position that even questions of full faith and 
credit to statutes do not require a balancing of state interests,114 it would be 
inconsistent to establish an inflexible “state of greatest interest” test for 
questions of full faith and credit to judgments. The affront to a state’s 
sovereignty is likely to be at least as great if the state’s judgments, rendered 
after due deliberation by competent courts, are ignored because another state 
has a greater interest.

Some of these problems would be alleviated if the Court were to require full 
faith and credit only for judgments of states with any interest, not necessarily 
the greatest interest. This solution would eliminate the inconsistency with the 
established law that governs the applicability of full faith and credit to 
statutes. Under this approach, the problems of judicial jurisdiction and 
inconvenience to parties might be of lesser dimension, but they still would 
exist. Most importantly, under this theory a federal question other than the 
jurisdictional one would remain, thus requiring a decision as to whether the 
first forum had any interest, rather than the greatest interest, in the dispute.

An additional problem is inherent in any attempt to grant full faith and 
credit only to judgments of states with an interest or the greatest interest in a 
dispute: the need to reduce each case into its component issues. Choice-of-law 
theory recognizes that different states may have greater interests in the 
different issues that arise in a particular controversy.115 Few systems could be 
more unwieldy than one that would permit different states to reach final 
resolutions of different issues within a particular case. The burden and 
inconvenience both to the parties and to the judicial system would be great, 
and the confusion intolerable. On the other hand, without a segregation of the 
various issues in dispute, an interest analysis would be of dubious utility.

In addition to these practical problems, an interest analysis would present 
serious jurisprudential obstacles. Such an approach ignores the sovereign 
interests of the several states in adjudicating disputes between parties over 
which they have jurisdiction.116 Surely the Court would commit a serious 
affront to the sovereignty of a state by requiring it to abstain from 
adjudicating the rights of two parties seeking redress in its courts on the 
ground that another state has a greater interest. The authority to resolve 
disputes between parties over whom the sovereign has power is one of the 
basic attributes of sovereignty itself.117 In a federal system, it is one thing to

114. See notes 99-100 supra and accompanying text (explaining Court’s refusal to require one state to 
defer to the conflicting laws of another state).

115. The Restatement (Second) of Conflict of Laws explains: “The rights and liabilities of the parties 
with respect to an issue in tort are determined by the local law of the state which, with respect to that issue, 
has the most significant relationship to the occurrence and the parties.” Restatement (Second) of 
Conflict of Laws § 145 (1971) (emphasis added).

116. When a sister state’s statutes alone are involved, it is unnecessary to evaluate a sovereign’s 
executive or judicial interests: the forum state merely exercises its judicial power in deciding which statutes 
ought to be applied. To suggest that a sister state’s interest should prevent the forum state from even 
hearing the case, however, requires a substantial leap.

117. See generally J. Locke, The Second Treatise of Civil Government, Chapter IX, of the 
Ends of Political Society and Government, § 127. Similarly, in Pennoyer v. Neff the Supreme Court stated:

[Ejvery State possesses exclusive jurisdiction and sovereignty over persons and property 
within its territory. As a consequence, every State has the power to determine for itself the 
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require that one sovereign state honor adjudications made by another 
coordinate state; it is quite another to require that a sovereign state with 
power over the parties abstain from dispute resolution entirely, or at best limit 
itself to adjudication subject to veto by the courts of a co-equal state. In short, 
an interest analysis of full faith and credit for judgments is inconsistent with 
our notion of personal jurisdiction and the concept of sovereignty that 
underlies it.* 118

civil status and capacities of its inhabitants. . . . [T]o enforce an extra-territorial jurisdiction by 
a [sister state’s] tribunals, would be deemed an encroachment upon the independence of the 
State in which the persons are domiciled or the property is situated, and be resisted as 
usurpation.

95 U.S. 714, 722-23(1878).
118. In the context of personal jurisdiction, the Supreme Court recently explained:

[T]he Framers . . . intended that the States retain many essential attributes of sovereignty, 
including, in particular, the sovereign power to try causes in their courts. The sovereignty of 
each State, in turn, implied a limitation on the sovereignty of all of its Sister States—a 
limitation express or implicit in both the original scheme of the Constitution and the 
Fourteenth Amendment.

World-Wide Volkswagon Corp. v. Woodson, 444 U.S. 286, 293 (1980). See also Hanson v. Denckla, 357 
U.S. 235, 251 (1958) (restrictions on personal jurisdiction consequence of territorial limitations on power of 
states).

119. See 448 U.S. at 281 (“unexceptionable” full faith and credit principle that resolutions of factual 
matters underlying judgment must be given same res judicata effect in forum as they have in rendering 
state).

The principal alternative to an interest analysis is a system based, as ours 
has been, on uniform adherence to the first judgment rendered by a court with 
jurisdiction. This practice satisfies the major requirement of a federal system 
by providing a unifying principle that avoids the confusion of conflicting or 
contradictory judgments in various states of the union. Moreover, it furthers 
other federal policies as well. It keeps duplicative litigation to a minimum by 
permitting the first court that may properly exercise jurisdiction to resolve a 
dispute finally, instead of deferring to a court in a state posessing a greater 
interest in the dispute, or rendering a judgment that will be, in effect, subject 
to the review of a sister state’s court. In addition, a jurisdiction-based rule 
limits significantly the scope of litigation, in both the initial court that renders 
judgment as well as courts that entertain challenges to that judgment. No 
federal question arises regarding the sufficiency of a state’s interest to resolve 
a dispute. Thus, a jurisdiction-based rule assures smooth functioning of the 
federal system by reducing both the number and the complexity of matters 
litigated in multiple cases.

These advantages, of course, exact a price. In some cases, a state with an 
interest in a particular dispute will be foreclosed from considering a dispute 
by an earlier adjudication in a state having an interest of equal, or possibly 
lesser, significance. It is this price that a plurality of the Supreme Court was 
unwilling to pay in Thomas v. Washington Gas Light Co. In an opinion which, 
narrowly construed, applies only to workmen’s compensation awards, Justice 
Stevens indicated that an interested state need not be bound by all determina
tions made in a sister-state proceeding, but only by determinations of fact.119 
Thus, the opinion attempted to reconcile the interests of individual states. If, 
as appears likely, the Court intended this reconcilitation to apply only to 
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workmen’s compensation awards or even to all administrative determina
tions,120 the distinction between those and other judgments rests on shaky 
foundations.121 If, on the other hand, the opinion’s reach is broader, extending 
to all judgments, Thomas fails to consider how so limiting the scope of full 
faith and credit will frustrate federal interests.

120. The Thomas Court summarized its holding as follows: “The Full Faith and Credit Clause should 
not be construed to preclude successive workmen’s compensation awards.” Id. at 286. In his analysis , 
however, Justice Stevens discussed the limitations of administrative tribunals generally, thereby implying 
that Thomas applies equally to all administrative decisions. See id. at 281-82 (discussing differences 
between court judgments and administrative determinations).

121. See notes 164-80 infra and accompanying text (criticizing attempts to distinguish administrative 
from judicial proceedings in application of full faith and credit).

122. 448 U.S. at 277.
123. Id.; see note 78 and accompanying text (interests include placing limit on employer’s liability, 

providing employee with adequate remedy, and upholding integrity of first state’s decision).
124. Id. at 284.
125. Id. at 271.
126. See notes 50-56 supra and accompanying text (discussing McCartin holding).
127. See notes 102-10 supra and accompanying text (discussing analogous problem with full faith and 

credit to statutes).

Justice Stevens began his “fresh examination of the full faith and credit 
issue”122 in Thomas by noting that “[tjhree different state interests are 
affected by the potential conflict between Virginia and the District of 
Columbia.”123 Although he ultimately concluded that permitting the District 
of Columbia to make a supplementary award of workmen’s compensation 
benefits would frustrate no state interest of Virginia,124 Justice Stevens never 
addressed the federal interests that were frustrated by upholding the second 
award. This is particularly surprising because in the same opinion, Justice 
Stevens rejected the rationale of McCartin as an “unwarranted delegation to 
the States of this Court’s responsibility for the final arbitration of full faith 
and credit questions.”125 Stripped to its essentials, however, McCartin stood 
only for the proposition that if a state expressly disavows an interest in 
precluding subsequent supplementary workmen’s compensation awards, sis
ter states, out of respect for the disavowed interest, need not refrain from 
making such awards.126 If the Supreme Court’s role in full faith and credit 
cases is limited to evaluating the interests of the several states, the McCartin 
rule is an eminently sensible one. There can be no reason for the Supreme 
Court to conclude that a particular state has an interest in precluding 
supplementary awards if that state itself has expressly disclaimed such an 
interest.127

The foregoing discussion does not suggest that the McCartin rule is 
analytically defensible. The rule is indefensible not because states should be 
prevented from deciding conclusively that they have no interest in precluding 
further litigation, but because the interests of the rendering state are not the 
only interests that dictate against relitigating issues. Federal policies and 
interests are involved, and it is those policies and interests that are embodied 
in the full faith and credit clause. Even if a particular state were unconcerned 
with the effect of its judgments in sister states, the federal interest in assuring 
the smooth functioning of the federal system nationwide would require that 
judgments of that state be given effect elsewhere. As Reese and Johnson wrote 
more than thirty years ago, “[fjull faith and credit is a national policy, not a 
state policy. Its purpose is not merely to demand respect from one state for 
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another, but rather to give us the benefits of a unified nation by altering the 
status of otherwise independent, sovereign states”128

In light of the federal policies that Justice Stevens ignored, the position he 
took in Thomas loses much of its appeal. Conflicting judgments, regardless of 
whether they arise from the application of differing rules of law or different 
findings of fact, equally undermine the policy of national unification. The 
resulting disorder in the federal system is no greater in one case than in the 
other. Litigation in one state would not finally determine the rights of the 
parties as long as the same set of facts might give rise to different legal 
consequences in the courts of another state. In most circumstances, there 
would be no means of choosing between the judgments of the two states 
unless the Supreme Court could conclude as a matter of federal law that the 
judgments of one state would frustrate sovereign interests of the other, but not 
the reverse.

As long as the full faith and credit clause is viewed as an instrument for 
implementing the federal policy of national unification, determining the 
extent of state interests remains an issue of diminished importance. A reading 
of the Supreme Court precedents until Thomas leads to the conclusion not 
only that state interests are less significant than federal policies but that they 
might be irrelevant entirely.129 Only competing federal policies, therefore, 
would justify failing to give effect to a sister state’s judgment. One need not go 
that far, however, to conclude that Justice Stevens’ analysis in Thomas, if 
intended to apply beyond workmen’s compensation awards, misses almost 
entirely the point of the full faith and credit clause.

Moreover, as long as the Supreme Court continues to view full faith and 
credit to public acts as a relatively insignificant restriction on the constitu
tional power of the forum state to apply its own law,130 requiring the 
enforcement of sister-state judgments will cause little additional frustration of 
sovereign interests. The Court’s unwillingness to federalize choice-of-law 
questions through the full faith and credit clause indicates a lack of federal 
concern with frustration of state interests caused by the application of the law 
of a state having less interest than a sister state. If the needs of the federal

128. Reese & Johnson, supra note 61, at 161-62, quoted in Thomas v. Washington Gas Light Co., 448 
U.S. at 271 n.15.

129. See, e.g., Magnolia Petroleum Co. v. Hunt, 320 U.S. 430, 438 (1943) (no considerations of local 
policy sufficient to impair force that full faith and credit clause gives to judgments); Yarborough v. 
Yarborough, 290 U.S. 202, 212 (1933) (alimony decree binding under full faith and credit clause despite 
second state’s interest in providing increased award to its resident); Fauntleroy v. Lum, 210 U.S. 230, 236- 
37 (1908) (judgment on gambling debt binding under full faith and credit clause despite illegality of 
contract in second state). In Williams v. North Carolina the Supreme Court explained the applicability of 
the full faith and credit clause to divorce decrees in these terms:

It is objected, however, that if such divorce decrees must be given full faith and credit, a 
substantial dilution of the sovereignty of other states will be effected. For it is pointed out that 
under such a rule one state’s policy of strict control over the institution of marriage could be 
thwarted by the decree of a more lax state. But such an objection goes to the application of the 
full faith and credit clause to many situations. It is an objective in varying degrees of intensity 
to the enforcement of a judgment of a sister state based on a cause of action which could not 
be enforced in the state of the forum. . . . Such is part of the price of our federal system.

317 U.S. 287, 302 (1942).
130. See note 97 supra and accompanying text (full faith and credit does not require one state to 

substitute another state’s laws for its own).



1350 The Georgetown Law Journal [Vol. 69:1329

system do not prevent a forum state from so frustrating a sister state’s greater 
interest there is also no federal reason to prevent frustration of sister-state 
interests by enforcing everywhere the forum judgment that is based on forum 
law.131

131. The Court’s choice-of-law decisions place few limits on the ability of the forum state to apply its 
own law to a case in its courts. See note 95 supra and accompanying text (discussing Court’s deference to 
state’s choice of law). The Court, therefore, is willing to frustrate sovereign interests of sister states even in 
disputes that have relatively little connection with the forum. Permitting the sister state to ignore the forum 
judgment would significantly alleviate that frustration, but the cost to the federal system in permitting such 
a course would be quite high.

132. See note 112 supra and accompanying text (discussing possibility that state possessing greatest 
interest may lack jurisdiction over dispute).

133. This generally will be true except in instances where the primary basis for a state’s application of 
its own law is the plaintiffs domicile, an insufficient basis for judicial jurisdiction. See International Shoe 
Co. v. Washington, 326 U.S. 310, 316 (1945) (court may obtain jurisdiction over defendant only if he has 
minimum contacts with forum state). See also Martin, Personal Jurisdiction and Choice of Law, 78 Mich. 
L. Rev. 872, 879 (1980) (suggesting minimum contacts test for legislative jurisdiction).

134. The majority and concurring opinions in Allstate Ins. Co. v. Hague discuss the interplay between 
the two clauses in the choice-of-law area. See 449 U.S. 302, 320 (1981) (full faith and credit and due process 
clauses satisfied when application of law neither arbitrary nor unfair); id. at 323-26 (Stevens, J., 
concurring) (full faith and credit protects federal interest in national unity; due process ensures fairness to 
litigants). See also Kirgis, supra note 100, at 96, 110 (full faith and credit prevents excessive provincialism; 

Requiring enforcement of sister state judgments, whatever law the sister 
state may have applied, generally does not create significant unfairness for 
parties or potential parties to litigation, a concern of comparable significance. 
The party who brings the original action normally has some choice of forum, 
at least when more than one state has a significant interest in the outcome of 
the litigation. Although the constitutional power of the state to apply its own 
law to a particular dispute does not necessarily imply judicial jurisdiction in 
that state,132 in most cases a state with a significant interest in applying its 
own law is likely to possess jurisdiction as well.133 If a plaintiff has sufficient 
faith in the judicial process of a particular state to submit his claim to 
litigation there, he ought not later be able to complain of the resolution of that 
dispute. This is particularly true when the plaintiff could have brought his 
action in another state.

The same argument, of course, does not apply to a defendant in the first 
litigation, except perhaps if jurisdiction in that action depended upon his 
express consent. Whatever the effect accorded to sister-state judgments, as 
long as states are free in most instances to apply their own laws, defendants 
must submit to an adjudication based on the law of the plaintiffs chosen 
forum. Even if a sister state were not obliged to enforce such a judgement, the 
defendant would still be subject to the original forum’s enforcement mecha
nisms. If the forum state has applied its law to an unwilling defendant in this 
manner, requiring sister states to enforce the first forum’s judgment will 
represent a minimal incremental imposition.

The preceding discussion does not suggest that parties will never suffer 
prejudice as a result of the enforcement of sister-state judgments. It suggests 
only that in light of other impositions already condoned in our federal system, 
the prejudice some parties would endure as a result of such a rule would not 
be unreasonable. In addition, full faith and credit to public acts, and perhaps 
due process,134 protect both the parties and interested states from at least the 
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grossest forms of parochialism on the part of sister states. These considera
tions together indicate that from the standpoint of the parties, enforcement of 
sister-state judgments, whatever the law applied, is not inherently unfair.

C. SUMMARY

The role of state interests in full faith and credit cases should, and until the 
Thomas case unquestionably did, depend on whether the issue involved full 
faith and credit to public acts or full faith and credit to judicial proceedings. 
In the context of full faith and credit to public acts, an analysis of state 
interests is necessary to determine the obligations of sister states. The same is 
not true, however, with respect to full faith and credit to judicial proceedings. 
Evaluating the interests of individual states in determining whether sister
state judgments must be enforced is not only unnecessary, but also inconsist
ent with the basic needs of the federal system. The long accepted, if sometimes 
qualified, rule is that a judgment rendered by a court with judicial jurisdiction 
must be enforced in every sister state, whatever the interests of the sister state. 
Implicit in that rule is the recognition that full faith and credit is a federal 
policy designed to ensure national unification, and a policy to which 
competing state policies or interests must be subordinated. No superior 
alternative to the established rule has emerged that would not involve the 
subordination of federal full faith and credit policies.

III. Full Faith and Credit to Administrative Proceedings

An alternative explanation for the plurality’s conclusion in Thomas is 
Justice Stevens’ apparent rejection of the Magnolia premise135 that adminis
trative adjudications are entitled to the same res judicata effect as court 
judgments.136 In Magnolia, even the Louisiana Court of Appeals, despite its 
denial of full faith and credit to the Texas workmen’s compensation award, 
recognized that the award stood on the same footing as a court judgment.137 
Although the United States Supreme Court reversed, the Court reaffirmed 
that principle.138

due process prevents unfairness and arrogation of power); Martin, Constitutional Limitations, supra note 
100, at 192 (full faith and credit regulates relations among states; due process regulates relations between 
state and individual); Reese, Legislative Jurisdiction, 78 Colum. L. Rev. 1587, 1590 (1987) (full faith and 
credit operates affirmatively to compel states to entertain certain suits or apply certain laws; due process 
operates negatively to forbid application of law without reasonable basis).

135. Magnolia Petroleum Co. v. Hunt, 320 U.S. 430, 443 (1943).
136. See 448 U.S. at 281 (Magnolia’s reliance on precedent as requiring that workmen’s compensation 

awards stand on same footing as court judgments unwarranted).
137. Hunt v. Magnolia Petroleum Co., 10 So. 2d 109, 112-13 (La. Ct. App. 1942), rev’d, 320 U.S. 430 

(1943).
138. See 320 U.S. at 443 (regardless of whether accident board proceeding a “judicial proceeding” or 

“record,” Texas award entitled to full faith and credit in Louisiana).

In Thomas, however, Justice Stevens wrote that “the critical differences 
between a court of general jurisdiction and an administrative agency with 
limited statutory authority forecloses [sic] the conclusion that constitutional 
rules applicable to court judgments are necessarily applicable to workmen’s 
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compensation awards.”139 This statement warrants further analysis in light of 
existing case law and the policies behind full faith and credit.

139. 448 U.S. at 281.
140. 270 U.S. 611 (1926).
141. See id. at 617 (state determination of applicability of state workmen’s compensation law barred 

subsequent action under federal law in another state).
142. See 448 U.S. at 281 (Schendel involved “unexceptionable” full faith and credit principle that 

resolutions of factual matters underlying judgment must be given same res judicata effect they would have 
in rendering state).

143. 270 U.S. at 612.
144. Id. at 614, 622-23.
145. Id. at 614, 623. Although coverage under the Iowa workmen’s compensation law is elective, both 

Elder and Hope had chosen to be covered. Id. at 613.
146. Pub. L. No. 60-101, 71 Stat. 65 (1908) (current version at 45 U.S.C. § 51 (1976)).
147. Id.
148. 270 U.S. at 613.
149. Id. at 614-15.
150. Id. at 615.
151. Id. Significantly, even the Minnesota Supreme Court, which had permitted relitigation of the 

jurisdictional issue, had not differentiated between judicial and workmen’s compensation proceedings. See 
generally id. at 615.

152. 163 Minn. 457, 458, 204 N.W. 557, 558 (1925), affd, 270 U.S. 611, 623 (1926).
153. Id., 204 N.W. at 558.

A. THE CASE LAW: SCHENDEL, MAGNOLIA AND McCARTIN

Chicago, Rock Island & Pacific Railway v. Schendel,'40 decided in 1926, 
provided precedent for the Court’s statement in Magnolia that workmen’s 
compensation awards are entitled to the same full faith and credit as court 
judgments.141 The plurality in Thomas, however, read Schendel narrowly, as 
holding only that factual findings of state administrative tribunals are entitled 
to the same res judicata effect as findings by a court.142

In Schendel a railroad’s negligence caused the death of one employee, 
Hope, and the injury of another, Elder.143 For each employee, the railroad 
instituted an administrative proceeding under the Iowa workmen’s compen
sation statute.144 Both Hope’s widow and Elder responded by asserting that 
the state law did not apply because the company and its employees were 
engaged in interstate commerce at the time of the accident.145 They brought 
actions in Minnesota, seeking recovery under the Federal Employers’ Liabil
ity Act (FELA),146 which requires as a jurisdictional predicate a finding that 
employer and employee were engaged in interstate commerce.147

Before completion of the trial on the FELA claim in Minnesota, the Iowa 
administrative tribunal found that Hope had been engaged only in intrastate 
commerce, and awarded compensation to his widow.148 After administrative 
and judicial review, judgment was entered affirming the compensation 
award.149 Months later, the FELA action resulted in a judgment for the 
employee.150 The Minnesota Supreme Court affirmed, thereby rejecting the 
railroad’s contention that under the full faith and credit clause the Minnesota 
courts were not permitted to relitigate the jurisdictional issue that already had 
been resolved in the Iowa compensation proceeding.151 The other Iowa 
administrative proceeding, involving the employee Elder had not yet reached 
its conclusion when the Minnesota court rendered a judgment in Elder’s favor 
on his FELA claim.152 The Minnesota Supreme Court again affirmed.153
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The United States Supreme Court affirmed Elder and reversed, on full faith 
and credit grounds, the Hope decision.154 The Court concluded that in Elder 
there was not yet an administrative award enforceable in the Iowa courts at 
the time of the Minnesota FELA judgment and therefore the Minnesota 
courts were entitled to reach an independent determination.155 Res judicata 
principles and, derivatively, full faith and credit principles did not bar Elder’s 
claim because of the absence of a final judgment.156 In the Hope case, 
however, where there was an enforceable award and even a court judgment 
affirming the award, the Court concluded that “[t]he Iowa court . . . having 
adjudicated the character of the commerce in which the deceased was 
engaged, that matter, whether rightly decided or not, must be taken as 
conclusively established, so long as the judgment remains unmodified.”157

154. 270 U.S. at 615.
155. Id. at 622-23.
156. Id. at 623.
157. Id. at 617.
158. 448 U.S. at 281.
159. Id.
160. The demarcation between issues of fact and issues of law is not clear. See Restatement 

(Second) of Judgments § 68, Comment j (Tent. Draft No. 4, 1977) (often impossible to draw line 
between “ultimate facts,” or issues of law, and evidentiary facts); cf. Thomas v. Washington Gas Light Co., 
448 U.S. at 288 (White, J., with Burger, C.J. & Powell, J., concurring in judgment) (dispositive issues in 
tort actions frequently mixed questions of law and fact; actions satisfying one state’s standard of care might 
be negligent in another state). Issues sometimes characterized as issues of “ultimate fact” actually involve 
the application of law to fact. If, however, a particular tribunal’s determination rests on its application of 
law to fact, and therefore on its interpretation of the law it applies, a requirement that the tribunal’s 
determination be given effect in subsequent proceedings carries with it the power of the initial tribunal to 
bind subsequent courts on issues of law. If this is true, there is little reason to prevent the tribunal from 
binding subsequent courts on other issues of law, even when they are divorced from issues of fact.

According to the Thomas plurality, Schendel articulated no more than the 
“unexceptionable full faith and credit principle” that determinations of fact 
made in one state’s proceeding are entitled to the same res judicata effect in 
sister states as in the rendering state.158 The Thomas plurality characterized 
the Iowa determination that Hope had been engaged in intrastate commerce 
as a factual finding.159

The conclusion that Hope was engaged in intrastate commerce, however, is 
not merely a finding of fact. It is at least a mixed conclusion of law and fact 
that embraced both the factual determination that Hope performed certain 
activities within Iowa and the legal conclusion that certain legal consequences 
attached to these activities.160 It is the legal aspect of this mixed conclusion 
that prevented the Minnesota courts from relitigating the issue.

An illustration may provide clarification. Suppose in the Iowa proceeding 
the tribunal had found only that for five days before his accident, Hope had 
been working exclusively in Iowa on a project within Iowa. Suppose this 
finding were necessary to support a particular remedy within Iowa, but the 
magic words “intrastate commerce” were never attached to the finding. The 
Iowa finding would not bar a Minnesota court faced with an action brought 
under FELA from concluding that the employee was nevertheless injured in 
the course of interstate commerce. First, the Minnesota court could find that 
other facts, neither litigated in nor relevant to the Iowa proceeding placed the 
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employment within the scope of “interstate commerce.”161 Alternatively, the 
court could conclude that even on the same facts, the employment was within 
the scope of interstate commerce, and therefore created obligations under 
FELA. Such a conclusion might constitute reversible error as an incorrect 
interpretation of FELA, but not as a denial of full faith and credit to the Iowa 
determination.162

161. Suppose, for instance, that Hope had worked outside Iowa for twenty of the twenty-five days 
preceding his accident, and that his job entailed moving constantly from project to project to assist in 
particular aspects of his employer’s business. No res judicata or collateral estoppel doctrine would prevent 
the Minnesota courts from considering these facts and concluding that Hope was engaged in interstate 
commerce. See generally Restatement (Second) of Judgments § 68 (Tent. Draft No. 4, 1977).

162. The facts found in the hypothetical Iowa proceeding possess no intrinsic significance. They are 
significant in the subsequent Minnesota proceeding only to the extent that FELA makes them significant. 
The Iowa proceeding, however, never determined the significance of the facts found for FELA purposes. 
The Minnesota court is, therefore, free to make that determination for itself. If it errs by attaching too little 
significance to the facts found in Iowa, while conceding that those facts have been established, its error is 
merely one of interpreting FELA. It is FELA, not the Iowa proceeding, that determines the significance of 
the Iowa facts for FELA purposes.

163. 270 U.S. at 617.
164. Id. at 616, 618.
165. Id. at 616.
166. Id. at 623.
167. See 448 U.S. at 286 (White, J., with Burger, C.J. & Powell, J., concurring in judgment) (plurality’s

rule must allow subsequent recovery even if award upheld by court; otherwise employers would simply 
seek judicial review in first forum).

The Schendel case differs from the illustration because of the legal 
conclusion in the Iowa proceeding that only intrastate commerce was 
involved, and therefore that FELA did not preempt state law on the subject. 
It is only that legal conclusion that prevented relitigation of the issue in 
Minnesota. The Supreme Court’s holding in Schendel that the full faith and 
credit clause prohibited relitigation implies, therefore, that conclusions of 
law, not just findings of fact, rendered in administrative proceedings are 
entitled to full faith and credit. The plurality’s analysis in Thomas missed this 
point.

Moreover, the Schendel opinion suggested no distinction between judicial 
and administrative proceedings. Nothing in Justice Sutherland’s opinion 
implies that any less faith and credit is due administrative determinations 
than judicial ones. Throughout the opinion, he made references to the “Iowa 
court,”163 the “Iowa judgment,”164 and the “judicial power”165 exercised 
under the Iowa workmen’s compensation statute. One might infer that the 
Court accorded full faith and credit only to the Iowa court judgment that 
affirmed the workmen’s compensation award, and not the award itself, but 
the Court dispelled that inference in its discussion of the Elder case. Had it 
wished to distinguish administrative from judicial proceedings, the Court 
could have rested its decision on that ground because no court had rendered 
judgment in Elder’s workmen’s compensation proceeding. Instead, the Court 
emphasized that because of the pendency of administrative review, Elder had 
received no enforceable administrative award.166 Any distinction between 
final administrative awards and judgments enforcing those awards is sense
less, as Justice White pointed out in his Thomas concurrence,167 if its only 
effect is to force cautious litigants concerned about the full faith and credit 
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effect of administrative awards to seek judicial confirmation of administrative 
action.

In sum, there is little support in Schendel itself for the Thomas plurality’s 
interpretation of that case. Moreover, in Magnolia the Supreme Court treated 
Schendel as if it had placed administrative determinations on the same footing 
as court judgments for full faith and credit purposes.168 It is significant that 
even in McCartin, despite the Court’s evident desire to abandon Magnolia, 
and despite its perversion of full faith and credit principles to distinguish the 
case, the Court did not retreat from the position that final administrative 
adjudications are entitled to the same full faith and credit as court judg
ments.169

B. THE POLICY BASES

The Thomas plurality concluded that “the critical differences” between 
courts of general jurisdiction and administrative agencies justified different 
treatment for full faith and credit purposes.170 In order to be “critical,” 
however, any differences must implicate the basic policy behind the full faith 
and credit clause—the need for national unification within the context of a 
federal system.

If national unification is at the heart of the full faith and credit clause, 
whether a determination issues from an administrative body is of no 
importance. As long as a state employs a method of resolving disputes that is 
constitutionally adequate, the state’s resolutions should be no less binding

168. See Magnolia Petroleum Co. v. Hunt, 320 U.S. 430, 446 (1943) (citing Schendel for proposition 
that workmen’s compensation award stands on same footing as judgment).

169. Cf. Industrial Comm’n v. McCartin, 330 U.S. at 630 (employee’s reservation of rights in second 
state distinguished award from “ordinary judgment or decree") (emphasis added). Also relevant to tne 
issue of full faith and credit to administrative determinations is Broderick v. Rosner, 294 U.S. 629 (1935). 
In the Broderick case, New York’s Superintendent of Banks brought an action in the New Jersey courts to 
recover assessments he had levied, pursuant to New York law, against stockholders of the Bank of the 
United States who resided in New Jersey. Id. at 638. The New Jersey courts, citing a New Jersey statute, 
refused to entertain the action, and the plaintiff-Superintendent appealed to the Supreme Court. Id. at 639.

In an opinion by Justice Brandeis, the Supreme Court reversed and held that the full faith and credit 
clause required New Jersey to entertain the action. Id. at 643. It did not decide what effect the 
Superintendent’s assessments need be given in the New Jersey proceedings. Id. at 646. The Court did, 
however, make several assertions that bear on the problem. Justice Brandeis wrote:

The fact that the assessment here in question was made under statutory direction by an 
administrative officer does not preclude the application of the full faith and credit clause. If 
the assessment had been made in a liquidation proceeding conducted by a court, New Jersey 
would have been obliged to enforce it, although the stockholders sued had not been made 
parties to the proceedings, and, being nonresidents, could not have been personally served 
with process.

Id. at 644. Justice Brandeis based these conclusions on the requirement that sister states give full credit to 
“public acts,” not to judgments. Id. If that conclusion is sound, the Broderick discussion serves only to 
limit state choice-of-law decisions. Only the state of incorporation may impose liabilities on stockholders of 
domestic corporations, and if Justice Brandeis’ analysis of the Broderick problem is correct, that liability 
must be enforced in all states. If full faith and credit to public acts does not extend so far, however, perhaps 
Justice Brandeis’ conclusions can be supported under the principles of full faith and credit to judgments. 
The court did not reach these questions.

170. 448 U.S. at 281.
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because the rendering tribunal is not a traditional court. It is the determina
tion, not the determiner, that requires full faith and credit.

There are, of course, differences between courts established as a part of the 
judicial branch of government and administrative agencies operating within 
the executive branch. Perhaps if the full faith and credit clause were intended 
to foster respect for sister-state judgments, rather than to further national 
unification, there might be reason to accord greater respect to a judicial 
determination than to a less formal administrative decision. Even the Thomas 
plurality, however, was unwilling to adopt that basis for full faith and 
credit.171 Whatever differences there may be between state courts and state 
administrative tribunals, those differences do not appear to possess any 
federal constitutional significance. State governments are free to distribute the 
judicial business of the state among the various branches of state govenment 
as they see fit without restriction by the federal Constitution. If an individual 
state chooses to vest some or most of what has been traditionally judicial 
power in administrative agencies, that choice ought not to carry federal 
constitutional implications. Separation of powers in state government, in 
contrast to the federal government, is not a matter of federal constitutional 
law.172 A state’s choice to vest decisionmaking power in a body not called a 
court should not render that body’s determinations less entitled to enforce
ment in sister states.

Administrative bodies issue a wide variety of determinations that are not at 
all like court judgments. Not all of these determinations, many of them 
legislative in nature, others made ex parte, can or should be enforceable in 
sister states. Traditional full faith and credit principles, however, should 
suffice to prevent enforcement of administrative determinations when en
forcement would be unfair or unconstitutional.173 Unless the administrative

171. See id. at 284-85 (compensation proceedings should be informal to accommodate state interest in 
providing efficient recovery).

172. Aside from the guarantee clause, which requires the United States to guarantee every state a 
republican form of government, U.S. Const, art. IV, § 4, the United States Constitution does not prescribe 
any particular form of government for its constituent states. Of course, individual state constitutions may 
require the same separation of powers embodied in the United States Constitution for the federal 
government. The scope of the separation of powers doctrine in any individual state, however, is a matter of 
state law.

173. Perhaps the foremost protection is the general full faith and credit principle that a determination is 
conclusive in a sister state only to the extent that it is conclusive in the state of its rendition. See 28 U.S.C. § 
1738 (1976) (acts, records and judicial proceedings entitled to same full faith and credit as in state of 
rendition). The res judicata principles of the individual states provide a safeguard against unwarranted 
enforcement of administrative determinations in sister states. See Restatement (Second) of Judg
ments § 131 (Tent. Draft No. 7, 1980), which provides, in part:

A determination by an administrative tribunal is conclusive under the rules of res judicata 
only insofar as the proceeding resulting in the determination entailed the essential elements of 
adjudication, including: (a) Adequate notice to persons who are to be bound by the 
adjudication . . . ; (b) The right ... to present evidence and legal argument . . . and fair 
opportunity to rebut evidence and argument. . .; (c) A formulation of issues and law and fact 
in terms of the application of rules with respect to specified parties concerning a specific 
transaction, situation, or status, or a specific series thereof; (d) A rule of finality ... ; and (e) 
Such other procedural elements as may be necessary to constitute the proceeding a sufficient 
means of conclusively determining the matter in question ....

Id. 
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body has a basis for personal jurisdiction over the parties and complies with 
constitutional notice requirements, for example, its determination need not, 
and indeed may not, be accorded full faith and credit.174 Similarly, if the 
administrative determination is not final, but remains subject to review or to 
modification by the agency, traditional full faith and credit principles would 
not require sister-state enforcement.175 The principle remains simple: a state’s 
choice to delegate decisionmaking authority to one body rather than another 
should be of no importance for full faith and credit purposes; what is 
significant is the nature of the decision itself.

174. See Hanson v. Denckla, 357 U.S. 235, 255 (1958) (Delaware court entitled to refuse full faith and 
credit to Florida judgment because Florida without jurisdiction over indispensable party to original 
action).

175. See Sistare v. Sistare, 218 U.S. 1, 26 (1910) (absolute judgment for alimony not subject to 
modification in rendering state entitled to full faith and credit. See also Restatement (Second) of 
Judgments § 131(2), Comment e (Tent. Draft No. 7, 1980) (requirement of finality applies to 
determinations of administrative agency; to determine finality, reference must be made to procedures of 
agency).

176. 448 U.S. at 282.
177. Id. at 283.

C. THE LIMITED JURISDICTION OF ADMINISTRATIVE BODIES

The Thomas opinion emphasized one characteristic of the Industrial 
Commission of Virginia that does distinguish it from courts of general 
jurisdiction: the commission’s jurisdiction “is limited to questions arising 
under the Virginia Workmen’s Compensation Act.”176 The commission, 
therefore, lacked the power to evaluate the claim that Thomas was entitled to 
compensation under the law of the District of Columbia. Justice Stevens 
concluded that “[s]ince [the commission] was not requested, and had no 
authority, to pass on petitioner’s rights under District of Columbia law, there 
can be no constitutional objection to a fresh adjudication of those rights.”177

Justice Stevens’ conclusion, despite its great superficial appeal, proves too 
much. First, limited jurisdiction is not a quality peculiar to administrative 
bodies. Numerous state courts, such as small claims courts or probate courts, 
are limited in jurisdiction either by amount in controversy or by subject 
matter. Judgments of these courts are no less entitled to full faith and credit 
because of their limited jurisdiction. The plurality’s rationale in Thomas 
would require that these judgments, too, be treated differently from judg
ments of courts of general jurisdiction.

Moreover, describing the Virginia commission as having limited jurisdic
tion is somewhat misleading. Generally, a court of limited jurisdiction is 
deprived of judicial power that instead is allocated to some other court or 
courts within the state. If such a court of limited jurisdiction is not authorized 
to deal with a particular matter or if the court’s determinations are subject to 
de novo review by another body within the state, full faith and credit would 
not require a sister state to accord any more effect to the determinations than 
it would receive in the rendering state. Because the determination of the court 
of limited jurisdiction might not exhaust the judicial process available within 
the state of rendition, the full faith and credit clause, with its purpose of 
fostering national unification, also would not prevent relitigation in other 
states.
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The Virginia Commission, however, does not have limited jurisdiction in 
this sense. No other court or agency in Virginia has power to provide any 
remedy in a case within the scope of the Workmen’s Compensation Act. The 
Virginia legislature has granted to the commission the exclusive power to deal 
with workmen’s compensation cases.178 Whatever remedy is available in 
Virginia is available through the commission.

In furtherance of the goal of national unity, other states should honor the 
Virginia Commission’s disposition of any dispute. This conclusion is subject 
to criticism because it deprives a litigant in Thomas’ position of the right to 
litigate any choice-of-law questions and any issues of substantive law of states 
other than Virginia. This deprivation, however, is not due to the limited 
jurisdiction of the administrative body. Virginia could have accomplished the 
same result by providing, either legislatively or judicially, a choice-of-law rule 
requiring the application of Virginia law in all workmen’s compensation 
claims that stem from an injury in Virginia. Such a choice-of-law rule would, 
whatever its wisdom, be entirely constitutional.179 A judgment of a Virginia 
court of general jurisdiction rendered according to the terms of such a rule 
effectively would foreclose the right of an injured workman to litigate any 
issues, choice-of-law or substantive, that the workman would like to raise in 
any other state.

Because constitutional limitations on choice-of-law remain relatively insig
nificant, any state that chooses to be provincial in its choice-of-law doctrine 
can, through the full faith and credit clause, impose its provinciality on other 
states and on any litigants who proceed to judgment within the state. There 
appears, therefore, to be little additional unfairness in precluding further 
litigation after an initial determination by an administrative agency that lacks 
the power to make choice-of-law decisions. Any possible unfairness results 
from the wide latitude that the Constitution permits the states in making 
choice-of-law decisions, not from the limited jurisdiction of administrative 
agencies.180

178. See Va. Code § 65; 1-92 (1980) (all questions arising under act determined by commission).
179. See Pacific Employers Ins. Co. v. Industrial Accident Comm’n, 306 U.S. 493, 500-501 (1939) 

(state where injury occurred may apply own compensation law rather than that where state employer and 
employee resided and contracted).

180. As additional support for its proposition that a litigant before an administrative body lacking 
power to make choice-of-law determinations should be able to relitigate those issues, the Thomas plurality 
cited a tentative draft of the Second Restatement of Judgments. 448 U.S. at 283 n.29. Section 61.2(c) of the 
Restatement sets forth an exception to the general rule that claims are extinguished in a judgment. Under 
the Restatement a claim is not extinguished when,

the plaintiff was unable to rely on a certain theory of the case or to seek a certain remedy or 
form of relief in the first action because of the limitations on the subject matter jurisdictions of 
the courts . . . and the plaintiff desires in the second action to rely on that theory or to seek 
that remedy ....

Restatement (Second) of Judgments § 61.2(l)(c) (Tent. Draft No. 5, 1978).
The Restatement provision cited in Thomas in fact does not directly support the Thomas analysis: the 

provision concerns the res judicata effect of a judgment within a state, not the extraterritorial effect of a 
judgment mandated by the full faith and credit clause. The issues of the intrastate and extraterritorial 
effects of judgments are not only different, they are not even analogous. When a state divides jurisdiction 
among its courts in a fashion that prevents a litigant from raising all claims in one court, there is no 
implication that the state intends to force the litigant to choose from among his claims. Instead, the state
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In sum, although the limited jurisdiction of administrative bodies provides 
a superficially attractive basis for permitting sister states to relitigate issues 
resolved in the original forum, the Thomas plurality’s analysis of the issue 
does not withstand close scrutiny. Moreover, the Thomas opinion provides no 
alternative basis for distinguishing between court judgments and administra
tive determinations for full faith and credit purposes.

Conclusion

Thomas v. Washington Gas Light Co. presented the Supreme Court with a 
difficult problem. An injured workman had sought and received compensa
tion for his injury in a forum less generous to him than another available 
forum. The workman did this, in all probability, because he was poorly 
advised or not advised at all. The natural tendency of any court would be to 
avoid punishing the injured workman for mistakes resulting from his lack of 
legal sophistication. As Justice Rehnquist noted in dissent, had the employee 
been the victim of employer coercion in any way, the case would have been 
simple because the Virginia statute would have permitted a court to vacate the 
award.181 Even in the absence of an employer’s abuse of greater bargaining 
power, the employee’s case is a sympathetic one.

has merely assigned some claims to one forum and others to a different forum, with the logical implication, 
recognized by the Restatement, that a judgment in the first forum should not extinguish claims that the 
state mandates must be heard in a different forum.

In stark contrast, the delegation to a workmen’s compensation commission of the judicial power to 
adjudicate employees’ claims is a decision by the state to foreclose plaintiff from seeking additional relief. It 
is not the limited jurisdiction of the court or administrative body that prevents plaintiff from seeking relief 
in the first action; it is the decision by the state not to authorize any judicial or administrative body, 
including a court of general jurisdiction, to provide relief other than the relief available in the first forum. 
The Restatement provision, then, is not relevant to the analysis offered in the Thomas opinion. The 
argument of the plurality is weakened further by reliance on section 131 of the Second Restatement of 
Judgments, which specifically deals with administrative adjudications. That provision does not include a 
provision parallel to section 61.2(l)(c), despite the greater likelihood that “limited jurisdiction” problems 
will arise in connection with administrative determinations. The only relevant exceptions included in 
section 131 are those stated in subsection (4):

[Administrative determinations should not be given preclusive effect: if according preclusive 
effect to determination of the issue would be incompatible with a legislative policy that:
(a) The determinations of the tribunal adjudicating the issue be specially expeditious; or
(b) The tribunal in which the issue subsequently arises be free to make an independent 
determination of the issue in question.

Restatement (Second) of Judgments § 131(4) (Tent. Draft No. 7, 1980).
In Thomas, neither of these exceptions would avail the injured workmen because no legislative policy of 

Virginia would be incompatible with giving preclusive effect to the administrative determination. In fact, 
Virginia formulated its policy specifically to ensure that the administrative determination has preclusive 
effect. Again, however, because Restatement section 61.2(l)(c) deals not with full faith and credit 
problems, but only intrastate res judicata questions, the section is of limited utility in the Thomas context.

181. 448 U.S. at 294 (Rehnquist, J., with Marshall, J., dissenting).

The Thomas plurality pursued two paths in its attempt to permit plaintiff 
to secure additional relief. Unfortunately, the plurality failed to acknowledge 
that both paths led to dead ends. Instead, the Court raised a panoply of full 
faith and credit questions to which it has provided no satisfactory answers.

First, the plurality’s attempt at balancing state interests was both unprece
dented and unwarranted in the context of granting full faith and credit to 
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judicial proceedings, as opposed to public acts. The Court’s approach to 
enforcement of judgments is fraught with uncertainty, and is in direct conflict 
with the oft-stated purpose of the full faith and credit clause—the need for 
national unification within the federal system.

Second, the Court’s attempt to distinguish between court judgments and 
administrative determinations finds no justification in the policies that 
underlie the full faith and credit clause. The mere fact that a determination is 
“administrative” rather than “judicial” should not have significance for full 
faith and credit purposes, especially when the distribution of state adjudica
tory authority is a matter of state law that the Constitution leaves largely 
restricted.

Of course, five members of the Court explicitly rejected the Thomas 
plurality’s analysis. These five justices disagreed only on the precedential 
effect to be accorded the McCartin case, which all the justices conceded rested 
on, at best, “questionable foundations.”182 Otherwise, the five justices would 
constitute a majority, in an appropriate case, for repudiating the doctrinal 
heresy expressed by Justice Stevens in the Thomas case, and more impor
tantly, for eliminating the potential practical problems that flow from the 
Thomas plurality’s evisceration of the full faith and credit clause.

182. Id. at 289 (White, J., with Burger, C.J. & Powell, J. concurring in judgment).



Deterring Fourth Amendment Violations: 
Alternatives to the Exclusionary Rule

William A. Schroeder*

Over the past several decades the fourth amendment exclusionary 
rule has undergone a difficult and controversial development. In this 
article, Professor Schroeder critically analyzes the various alterna
tives and modifications to the rule that have been advanced by courts 
and commentators. Professor Schroeder particularly emphasizes the 
alternative of police rulemaking as a means to control official 
misconduct. Among the possible modifications to the rule, Professor 
Schroeder asserts that the emerging good faith exception may be the 
most promising.

Probably no issue in the area of criminal law and procedure has spurred 
more controversy than the fourth amendment1 exclusionary rule.2 Until 
relatively recently, however, fourth amendment cases were few and noncon- 
troversial.3 Not until 1914, when the Supreme Court held in Weeks v. United

* Associate Professor of Law, University of Alabama. B.A. 1966, J.D. 1969, University of Illinois; 
L.L.M. 1977, Harvard Law School. The author wishes to thank Susan Shirock, a third-year student at the 
University of Alabama, for her assistance in preparing this article for publication, and Professor (now 
Dean) James Vorenberg, at the Harvard Law School, for his suggestions and comments.

1. The fourth amendment to the United States Constitution provides:

The right of the people to be secure in their persons, houses, papers and effects, against 
unreasonable searches and seizures, shall not be violated, and no Warrants shall issue, but 
upon probable cause, supported by Oath or affirmation, and particularly describing the place 
to be searched, and persons or things to be seized.

U.S. Const, amend. IV.
2. In his treatise on the fourth amendment, Professor LaFave devotes 219 pages to the exclusionary rule 

and other remedies for illegal searches and seizures, and another 287 pages to the rule’s administration. 1 
W. LaFave, A Treatise on the Fourth Amendment (1978) [hereinafter LaFave, Treatise]. In 
addition, at least one book, S. Schlesinger, Exclusionary Injustice (1977), and literally hundreds of 
law review articles have been written on the rule. In fact, at least one article has been written just on the 
commentary. Note, Trends in Legal Commentary on the Exclusionary Rule, 65 J. Crim. L. & C. 373 (1974). 
In addition, the 1980 Jndex to Legal Periodicals added the new heading “Exclusionary Rule” to its subject 
and author index. Judicial debate on the rule, as Justice Blackmun observed in United States v. Janis, 428 
U.S. 433, 466 (1976), is “a warm one” that is marked by sharp divisons in the Court. Id. n.15.

3. Before Weeks v. United States, 232 U.S. 383 (1914), few cases even mentioned the fourth 
amendment. See, e.g., Stacy v. Emercy, 97 U.S. 642, 644-46 (1878) (discussing probable cause for seizure); 
Ex parte Jackson, 96 U.S. 727, 733 (1877) (postal regulations must be subordinate to fourth amendment); 
Murray’s Lessee v. Hoboken Land & Improvement Co., 59 U.S. (18 How.) 272, 285 (1855) (fourth 
amendment does not apply to civil proceedings for debt recovery); Smith v. Maryland, 59 U.S. (18 How.) 
71, 71-76 (1855) (fourth amendment applies only to federal government); Ex Parte Buford, 7 U.S. (3 
Cranch) 448, 451 (1806) (referring to fourth amendment as “the 6th article”).

The few cases that did arise involved civil suits by the victims of illegal searches. The leading English 
cases, Wilkes v. Wood, 98 Eng. Rep. 489 (K.B. 1763) and Entick v. Carrington, 95 Eng. Rep. 807 (K.B. 
1765), both dealt with civil suits arising out of searches conducted pursuant to general warrants. For a
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States* 4 that letters and documents seized in violation of the fourth amend
ment could not be used in federal courts,5 did the fourth amendment emerge 
from relative obscurity into the limelight of constitutional jurisprudence.6 In 
recent years, much academic and judicial discussion of the fourth amendment 
has revolved around the question whether the exclusionary rule deters illegal 
police conduct at a reasonable cost to other values. Focusing on this question, 
judges and commentators have long debated whether the rule should be 
modified, supplemented, or abolished altogether in favor of a different 
approach. This article will seek to provide a broad overview of the exclusiona
ry rule, its origins and development, and its future.

discussion of these cases, see Note, The Historical and Philosophical Foundations of the Exclusionary Rule, 
12 Tulsa L.J. 323 (1976). See also 1 LaFave, Treatise, supra note 2, § 1.1, at 3-5; N. Lasson, The 
History and Development of the Fourth Amendment to the United States Constitution 
(reprint ed. 1979); Yackle, The Burger Court and the Fourth Amendment, 26 Kan. L. Rev. 335, 337-344 
(1978) (discussing history of exclusionary rule and Entick v. Carrington). Even a successful suit, however, 
did not preclude the use of the illegally seized evidence in judicial proceedings. Thus, in Commonwealth v. 
Dana, 43 Mass. (2 Met.) 329 (1841), the court stated:

Admitting that the lottery tickets and materials were illegally seized, still this is no legal 
objection to the admission of them in evidence. If the search warrant were illegal, or if the 
officer serving the warrant exceeded his authority, the party on whose complaint the warrant 
issued, or the officer, would be responsible for the wrong done; but this is no good reason for 
excluding the papers seized as evidence, if they were pertinent to the issue .... When papers 
are offered in evidence, the court can take no notice how they are obtained, whether lawfully 
or unlawfully.

Id. at 337.
4. 232 U.S. 383, (1914).
5. Id. at 398.
6. See Note, Trends in Legal Commentary on the Exclusionary Rule, 65 J. CriKi. L. & C. 373, 373 

(1977) (exclusionary rule subject of continual controversy since Weeks); notes 12-64 infra and accompany
ing text (discussing post- Weeks cases). As Professor LaFave has noted, the fourth amendment undoubtedly 
has been the subject of more litigation than any other provision in the Bill of Rights. 1 LaFave, Treatise, 
supra note 2, at v.

7. Note, Formalism, Realism and Constitutionally Protected Privacy Under the Fourth and Fifth 
Amendments, 90 Harv. L. Rev. 945, 983 (1977).

The first two sections of this article briefly examine the development of the 
fourth amendment exclusionary rule and the rationales that have been 
advanced in support of the rule. The third section focuses on the deterrence 
rationale and explores the efficacy and cost of exclusion as a deterrent. This 
section then examines various other suggested approaches to deterring fourth 
amendment violations. In addition, the third section discusses how applica
tion of the rule might be limited to willful or purposeful violations, to 
prosecutions for minor offenses, to “substantial” violations, or to violations 
committed by officers in police departments that have inadequate internal 
disciplinary procedures. The article concludes that the traditional focus on 
the deterrent value of various approaches to enforcing the fourth amendment 
makes it impossible to compare their costs and benefits because the outcome 
of any such effort is largely dependent on the selection and description of the 
factors to be considered7 and the weight assigned to each.
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I. The Origin and Development of the Fourth 
Amendment Exclusionary Rule

The first American case to exclude evidence on grounds that implicated the 
fourth amendment was Boyd v. United States.8 The defendant in Boyd 
objected to a government notice directing him to produce invoices relating to 
goods involved in a forfeiture proceeding. Seven members of the United States 
Supreme Court took the position that compulsory production of private 
books and papers required the owner of the goods to be a witness against 
himself within the meaning of the fifth amendment, and constituted an 
unreasonable search and seizure within the meaning of the fourth amend
ment.9 Consequently, the Court concluded, the notice to produce the invoices 
was unconstitutional.10

Twenty-eight years after Boyd, in Weeks v. United States,'1 the Supreme 
Court held that the fourth amendment gave a defendant in a federal criminal 
case the pretrial right to petition for the return of letters and other private 
documents that an officer of the United States seized in violation of the fourth 
amendment.12 Although Weeks often is regarded as imposing the exclusiona
ry rule on the federal courts, its actual holding did not extend significantly 
beyond Boyd.'3 Rather, Weeks was significant because the Court relied solely 
on the fourth amendment and emphasized not only the nature of the evidence

8. 116 U.S. 616 (1886).
9. Id. at 634-35.
10. Id. at 638. The essence of Boyd was the notion of an intimate relation between the fourth and fifth 

amendments. Although the Court has never overruled Boyd, the view that this relation gave rise to an 
absolute right to privacy in certain things was implicitly rejected in Katz v. United States, 389 U.S. 347, 
351 (1967) (fourth amendment protects people not places) and explicitly rejected in Andresen v. Maryland, 
427 U.S. 463, 477 (1976) (seizure of defendant’s documents pursuant to valid warrant not violation of fifth 
amendment); Fisher v. United States, 425 U.S. 391, 402 (1976) (IRS can compel attorney to produce 
defendant’s papers); and Couch v. United States, 409 U.S. 322, 331, 336 (1973) (IRS can compel 
accountant to produce defendant’s papers). See generally Gerstein, The Demise of Boyd: Self Incrimination 
and Private Papers in the Burger Court, 27 U.C.L.A. L. Rev. 343 (1979); Note, supra note 7; Note, The Life 
and Times of Boyd v. United States, 76 Mich. L. Rev. 184, 212 (1977) (Boyd is “dead” without being 
overruled).

Eighteen years after Boyd, in Adams v. New York, 192 U.S. 585 (1904), the Court reaffirmed the 
common law rule that when a defendant first objects to the introduction of evidence at trial, a court will not 
entertain an objection relating to the manner in which the government obtained the evidence. Id. at 594. 
Stating that it was not intending to undermine Boyd, the Court emphasized that in Adams the defendant 
was not compelled in any way, through production of either documents or oral testimony, to testify against 
himself. Id. at 597-98.

The year before Adams, the Iowa Supreme Court became the first state appellate court to exclude 
evidence solely because the government obtained it through an illegal search and seizure. In State v. 
Sheridan, 121 Iowa 164, 96 N.W. 730 (1903), the Iowa court, relying on a state constitutional provision 
substantially identical to the fourth amendment, Iowa Const, art. I, § 8, held that evidence should have 
been excluded when obtained by a palpable abuse of judicial process. 121 Iowa at 166-68, 96 N.W. at 731. 
In State v. Tonn, 195 Iowa 94, 191 N.W. 530 (1923), however, the Iowa Supreme Court overruled Sheridan 
on the ground that strict adherence to the exclusionary rule would seriously hamper and in many cases 
entirely subvert the administration of the criminal law. Id. at 107, 191 N.W. at 535.

11. 232 U.S. 383 (1914).
12. Id. at 398.
13. The Court relied on Boyd and other early cases, which held that wrongfully seized papers should be 

turned over to the accused, and implicitly reaffirmed Adams by emphasizing that in Weeks the accused 
brought the petition prior to the trial, and that the petition did not involve oral testimony but merely 
sought the return of the papers in question. Id.
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but also the manner in which it was seized. Specifically, the Court stated that 
if letters and private documents can be seized and held as evidence against a 
citizen, “the protection of the Fourth Amendment declaring his right to be 
secure against such searches and seizures is of no value . . . ,”14 Thus, the 
refusal to return the papers that the federal officers had seized denied the 
defendant his constitutional rights.15 Not until Amos v. United States,16 did 
the Court extend the exclusionary rule beyond private papers and thus begin a 
trend toward focusing on the manner in which the government obtained 
evidence, rather than on the nature of the evidence.17 By 1928 the Court 
believed that exclusion of most evidence seized in violation of the fourth 
amendment was constitutionally required.18

Because the exclusionary rule developed in Weeks and its progeny was 
premised upon a fourth amendment violation, the Court did not apply the 
rule to those searches to which the fourth amendment had been held 
inapplicable. Since the fourth amendment had been held inapplicable to 
searches by individuals not acting “under any claim of Federal authority,”19 
such as state officials20 or private citizens,21 evidence obtained by such persons 
was admissible in federal prosecutions even though the evidence would have 
been inadmissible had federal officials obtained it under the same circum
stances.22 Similarly, evidence obtained as a result of illegal or unethical

14. Id. at 393-94.
15. Id. at 398. Weeks left unanswered the question of whether the government, having improperly 

obtained the papers, could study and copy them before returning them, and then use the knowledge gained 
to call upon the owners to produce the same papers in a more regular form. In Silverthorne Lumber Co. v. 
United States, 251 U.S. 385 (1920), the Court posed this question and concluded that to permit the 
Constitution to be circumvented by two steps rather than one undermines the fourth amendment. Id. at 
392. Writing for himself and six other members of the Court, Justice Holmes stated that “[t]he essence of a 
provision forbidding the acquisition of evidence in a certain way is not merely [that] evidence so acquired 
shall not be used before the Court but that it shall not be used at all.” Id. Holmes noted, however, that facts 
disclosed through the government’s own wrongdoing do not become sacred and inaccessible. Rather, the 
government could prove them through independent sources. Id.

16. 255 U.S. 313 (1921). The Court made clear in Amos that papers are not the only things that may be 
inadmissible on fourth amendment grounds. Because the search of the defendant’s home plainly violated 
the fourth and fifth amendments, the Court held that the government should return to the defendant the 
whiskey seized by government agents in his home and that the lower court should have excluded this 
evidence and the testimony relating thereto. Id. at 315-17.

In Gouled v. United States, 255 U.S. 298 (1921), decided the same day as Amos, a unanimous Court 
rejected the common law rule previously affirmed in Adams that precluded a criminal defendant from 
objecting at trial as to how the government obtained the evidence. Id. at 312. That rule, the Court reasoned, 
was merely procedural and therefore must not prevail over a constitutional right. Id.

17. Note, supra note 7, at 968.
18. Olmstead v. United States, 277 U.S. 438, 463 (1928).
19. Weeks v. United States, 232 U.S. 383, 398 (1914) (emphasis added).
20. See National Safe Deposit Co. v. Stead, 232 U.S. 58, 71 (1914) (state statute that directed state 

officers to inspect contents of safety box did not raise fourth amendment question); Smith v. Maryland, 59 
U.S. (18 How.) 71, 76 (1855) (state law authorizing seizure of vessel not subject to fourth amendment 
restrictions).

21. See Walter v. United States, 447 U.S. 649, 656 (1980) (plurality opinion) (wrongful search by 
private party does not preclude government from using evidence thus obtained if government lawfully 
obtained it from party); Burdeau v. McDowell, 256 U.S. 465, 475-76 (1921) (evidence seized by private 
person admissible in federal prosecution).

22. Applied to searches by state authorities, this limitation, first established in Weeks v. United States, 
232 U.S. 383, 398 (1914), came to be known as the “silver platter” doctrine, a term coined by Justice 
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conduct was not excludable in federal court unless such conduct also violated 
the fourth amendment.* 23

Frankfurter in his opinion in Lustig v. United States, 338 U.S. 74, 79 (1949). Two 1927 decisions, Byars v. 
United States, 273 U.S. 28 (1927), and Gambino v. United States, 275 U.S. 310 (1927), established the 
parameters of the doctrine. In Byars the Court held that although the mere participation in a state search 
by a federal officer does not render it a federal undertaking, the seized evidence must be excluded when the 
federal agent was acting under color of federal authority and the search was a joint operation of local and 
federal officers. 273 U.S. at 32-33. In Gambino the Court held that evidence seized in an illegal search by 
state officers was inadmissible in federal court when no probable cause existed to arrest or search the 
defendants for violating state law, and the wrongful arrest, search, and seizure were made solely on behalf 
of the United States in order to enforce a federal statute. 275 U.S. at 314-16. Finally, in Lustig v. United 
States, 338 U.S. 74 (1949), the Court held that evidence illegally obtained from the defendant’s room was 
inadmissible in a federal prosecution when a federal officer joined state officers after they had entered the 
defendant’s room but before they had finished examining the evidence. As long as the federal officer 
became involved before the object of the search was completely accomplished, he was deemed to be a 
participant. Id. at 79. The Court finally rejected the silver platter doctrine in Elkins v. United States, 364 
U.S. 206, 223 (1960) (evidence that state officials seized illegally inadmissible in federal criminal trial). But 
cf. United States v. Janis, 428 U.S. 433, 437-38, 459-60 (1976) (evidence seized in violation of fourth 
amendment and excluded from state criminal trial admissible in federal civil tax proceeding). See generally 
Note, Polishing The Tarnished Silver Platter: The Effect of Janis v. United States on Intersovereign Fourth 
Amendment Violations, 12 Tulsa L.J. 357 (1977).

23. In Olmstead v. United States, 277 U.S. 438 (1928), the defendant contended that certain evidence 
should not be used against him because the wiretap that produced the evidence was both illegal and a 
violation of the fourth amendment. The majority conceded that the wiretap was illegal, but held that no 
search or seizure occurred within the meaning of the fourth amendment because the evidence was secured 
by aural means rather than by entry into the defendants’ houses or offices. Id. at 464-68. Moreover, the 
majority observed that the statute prohibiting the interception or the “reading” of a telephone message did 
not also provide for the exclusion of evidence so procured. Id. at 469. Rejecting Justice Holmes’ view that 
the government should not use evidence obtained by a criminal act, id. at 470 (Holmes, J., dissenting), the 
majority held that the evidence must be admitted because the courts have no discretion to exclude 
constitutionally admissible evidence that has been secured unethically. Id. at 468. The Court has applied 
this principle in other contexts as well. See United States v. Payner, 447 U.S. 727, 735 (1980) (evidence 
illegally seized from third party need not be excluded under court’s supervisory power); United States v. 
Caceras, 440 U.S. 741, 755-56 (1979) (IRS agent’s failure to follow IRS electronic surveillance regulations 
before recording conversations between agent and taxpayer did not require suppression of recordings). But 
see Benanti v. United States, 355 U.S. 96, 100 (1957) (section 605 of the Communications Act of 1934 
renders inadmissible information about intercepted communications in federal court even if obtained 
pursuant to valid state warrant); McNabb v. United States, 318 U.S. 332, 345-47 (1943) (confession 
suppressed because obtained in violation of federal statute notwithstanding constitutionality); Nardone v. 
United States, 302 U.S. 379, 382-83 (1937) (section 605 of the Communications Act of 1934 renders 
inadmissible information about any intercepted communications). See generally cases cited in United States 
v. Payner, 447 U.S. 727, 735 n.7 (1980) (courts may use supervisory power to exclude evidence obtained 
through willful violation of law).

24. 269 U.S. 20, 34 (1925) (because search and seizure clearly illegal, seized evidence inadmissible even 
though defendant had not made application to court for its return).

25. Id. at 35. The standing requirement suggested in Agnello reflected the general principle that a party 
cannot claim a constitutional protection “unless he belongs to the class for whose sake the constitutional 

In addition to these limitations on the exclusionary rule stemming from the 
limited reach of the fourth amendment, the Supreme Court carved out one 
specific exception to the rule of exclusion and laid the groundwork for 
another. In Agnello v. United States24 the Court suggested that evidence 
obtained in violation of the fourth amendment was nonetheless admissible 
against persons whose constitutional rights were not transgressed by the 
search and seizure, because those persons lacked standing to contest any 
violation.25 In addition, the Agnello Court held that illegally obtained 
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evidence could not be admitted to rebut a defendant’s assertion on cross- 
examination that he had never possessed the evidence.26

protection is given.” Jones v. United States, 362 U.S. 257, 261 (1960) (quoting Hatch v. Reardon, 204 U.S. 
152, 160 (1907)). Subsequent Supreme Court decisions elaborated on this principle. Thus, in United States 
v. Jeffers, 342 U.S. 48 (1951), the Court held that a defendant who claimed a proprietary interest in 
allegedly illegally seized narcotics had standing to contest the search of the premises where they were found 
even though the premises were not his. Id. at 52-53. In Jones v. United States, 362 U.S. 257 (1960), the 
Court held, inter alia, that (1) when the gravamen of the indictment was the defendant’s possession of the 
unlawfully seized evidence (in this case narcotics), the indictment itself establishes standing without 
requiring the defendant to admit possession and thereby to incriminate himself, id. at 264-65 (overruled in 
United States v. Salvucci, 448 U.S. 83, 92-93 (1980)), and that (2) “anyone legitimately on premises” has 
standing to challenge an allegedly illegal search when its fruits will be used against him. 362 U.S. at 267.

In Aiderman v. United States, 394 U.S. 165 (1969), the Court refused to expand the group of persons 
who had standing to suppress illegally seized evidence to include all co-defendants or any defendant who 
was a target of a search. Thus, the Court held that only “those whose rights were violated by the search, 
and not those who are aggrieved solely by the introduction of damaging evidence” had standing to 
challenge the legality of the search. Id. at 171-72. The Court’s decision in Rakas v. Illinois, 439 U.S. 128 
(1978), significantly narrowed the second part of the Jones decision by holding that only a defendant whose 
legitimate expectation of privacy has been invaded may challenge an illegal search. Subsequently, in United 
States v. Salvucci, 448 U.S. 83 (1980), the Court expressly overruled the first part of Jones that granted 
automatic standing to persons charged with possessory offenses, and held instead that they must have a 
legitimate expectation of privacy in the area searched. Id. at 92-93. See also Rawlings v. Kentucky, 448 
U.S. 98, 105-06 (1980) (petitioner’s claim of ownership of drugs seized from acquaintance’s purse did not 
establish standing; petitioner must establish legitimate expectation of privacy in purse).

26. Agnello v. United States, 269 U.S. at 35. The Court left open the possibility that the evidence could 
be used to rebut a denial of possession made on direct examination, but thirty years later it finally resolved 
this question in favor of admissibility. In Walder v. United States, 347 U.S. 62 (1954), the Court held that 
illegally seized heroin could be used to contradict and impeach a specific assertion made by a defendant on 
direct examination that he had never possessed any narcotics. Id. at 65-66. The Court distinguished Agnello 
as involving a government attempt to “smuggle” in the illegal evidence on cross-examination, by asking the 
accused the broad question “Did you ever see narcotics before?” By contrast, in Walder the defendant’s 
counsel initiated the inquiry about possessing narcotics on direct examination and attempted to “turn the 
illegal method by which the evidence . . . was obtained to his own advantage.” Id.

In United States v. Havens, 446 U.S. 620 (1980), the Court extended the Walder exception to give the 
prosecution the right to use otherwise inadmissible, unconstitutionally obtained, physical evidence to 
contradict and impeach any statement made by a defendant “in response to proper cross-examination 
reasonably suggested by the defendant’s direct examination.” Id. at 627; cf. Oregon v. Hass, 420 U.S.714, 
722-24 (1975) (defendant’s inculpatory statement made after request for attorney but before attorney’s 
arrival admissible for impeachment); Harris v. New York, 401 U.S. 222, 226 (1971) (statement obtained in 
violation of Miranda warnings and which may not be used in prosecution’s case-in-chief may be used for 
impeachment).

27. In 1919, the Michigan Supreme Court, in People v. Marxhausen, 204 Mich. 559, 171 N.W. 557 
(1919), became the first state after Weeks to adopt an exclusionary rule for violation of search and seizure 
requirements. In the thirty-year period between Marxhausen and Wolf v. Colorado, 338 U.S. 25 (1949), the 
rule was adopted by 15 other states (nine of which, like Michigan, had previously rejected such a rule, and 
six of which had not previously considered the question). The cases are collected in the Appendix to Wolf v. 
Colorado. Id. at 33-39.

28. See State v. Tonn, 195 Iowa 94, 191 N.W. 530 (1923), overruling State v. Sheridan, 121 Iowa 164, 96 
N.W. 730 (1903).

29. People v. DeFore, 242 N.Y. 13, 150 N.E. 585, cert, denied, 270 U.S. 657 (1926). In his opinion for 

From 1928 to 1948, the Supreme Court left largely unchanged the reach of 
both the fourth amendment and the exclusionary rule. During this period the 
number of states adopting the exclusionary rule under their state constitu
tions steadily increased,27 even though the Iowa Supreme Court, the only 
court to adopt an exclusionary rule prior to Weeks, had rejected it in 1923,28 
and even though the New York Court of Appeals, in a 1926 decision by then 
Judge Cardozo, had declined to adopt the rule for that state.29 Nevertheless, 
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in 1949 the United States Supreme Court held in Wolf v. Colorado30 that while 
the fourth amendment is enforceable against the states through the due 
process clause,31 it “does not forbid the admission of evidence obtained by an 
unreasonable search and seizure ... in a prosecution in a State court for a 
state crime.”32 Justice Frankfurter, writing for the majority in Wolf, argued 
that protecting the fourth amendment right to privacy raised questions that 
could not be “so dogmatically answered as to preclude the varying solutions 
which spring from an allowable range of judgment on issues not susceptible of 
quantitative solution.”33

the court, Judge Cardozo made his oft-quoted observation that the effect of the exclusionary rule is that 
“(tjhe criminal is to go free because the constable has blundered.” Id. at 21, 150 N.E. at 587.

30. 338 U.S. 25 (1949).
31. Id. at 27-28.
32. Id. at 33.
33. Id. at 28. Justice Frankfurter stated that the rule in Weeks derived neither from the explicit 

requirements of the fourth amendment nor from legislation expressing congressional policy, but rather was 
a matter of judicial implication. Id. The first reason Frankfurter advanced for not implying an exclusionary 
rule for the states was that most of the English-speaking world does not exclude evidence obtained in an 
illegal search. Id. at 29. Characterizing the views of the states as “particularly impressive,” Frankfurter 
noted that 30 states rejected the Weeks doctrine, while 16 states agreed with it. Moreover, he claimed, no 
jurisdiction in the British Commonwealth of Nations has held that evidence obtained by illegal search and 
seizure is inadmissible. Id. at 29-30. Second, Frankfurter argued that victims of illegal searches and seizures 
are protected by internal police discipline and can sue government agents who violate their rights. Id. at 31. 
Third, he noted that local police are more likely than federal authorities to be responsive to public opinion. 
Id. at 32-33.

Three justices, Douglas, Murphy, and Rutledge, dissented. In a one-paragraph opinion, Justice Douglas 
expressed his view that the exclusionary rule is the only effective sanction for enforcing the fourth 
amendment. Id. at 40 (Douglas, J., dissenting). Justice Murphy, in an opinion joined by Justice Rutledge, 
discussed at some length the ineffectiveness of civil and criminal sanctions, and concluded that these 
sanctions are not really alternatives to the exclusionary rule. According to Justice Murphy, “there is but 
one alternative to the rule of exclusion. That is no sanction at all.” Id. at 41 (Murphy, J., with Rutledge, J., 
dissenting).

34. 342 U.S. 117 (1951).
35. Id. at 120.
36. 342 U.S. 165 (1952).
37. Id. at 174. “It has long ceased to be true,” wrote Justice Frankfurter, “that due process of law is 

heedless of the means by which otherwise relevant and credible evidence is obtained.” Id. at 172.
38. Id. at 172. As recited by the Court, the facts were that the police, having information that the 

defendant was selling narcotics, forced open the door to his room and, seeing him swallow two capsules, 
jumped on him to extract the capsules. Failing in this effort, the officers handcuffed the defendant and took 
him to a hospital where his stomach was pumped and he was forced to vomit the capsules that were later 
used in evidence. Id. at 166.

39. In Irvine v. California, 347 U.S. 128 (1954), the Court distinguished Rochin on the ground that it 
involved an element of coercion “totally lacking here.” Id. at 133. The Court then reaffirmed Wolf and 
rejected the notion that Wolf “applies only to searches which produce on our minds a mild shock, while if 

In Stefanelli v. Minard34 the Court reaffirmed Wolf by refusing to enjoin 
the use in a state criminal proceeding of evidence that state officials seized 
illegally.35 But the next year, in Rochin v. California,36 the Court reversed a 
state conviction because it was based upon evidence obtained by methods that 
offended due process.37 The Court found that the police, in seizing the 
evidence, engaged in conduct that “shocks the conscience,”38 and held that, 
notwithstanding Wolf, the conviction therefore had to be reversed. Rochin, 
however, was clearly an exception and in later cases the Court continued to 
apply the doctrine established in Wolf to the states.39
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In 1956 the Court rendered the first of a series of decisions that 
substantially expanded the scope of the exclusionary rule over the course of 
the next ten years. In Rea v. United States,40 the Court used its supervisory 
powers to enjoin a federal narcotics agent, who had obtained narcotics in an 
illegal search, from testifying in the state court trial of a defendant charged 
with possession of the narcotics.41 Subsequently, in Elkins v. United States,42 
the Court reconsidered the “silver platter” doctrine established in IVeefcs.43 
Invoking the Court’s supervisory power once again, Justice Stewart wrote 
that the exclusionary rule is calculated “to prevent, not to repair. Its purpose 
is to deter—to compel respect for the constitutional guaranty in the only 
effectively available way—by removing the incentive to disregard it.”44 While 
admitting that empirical statistics were not available to support the exclu
sionary rule,45 Justice Stewart observed that the federal courts had operated 
under the rule for almost fifty years and that the movement among state 
courts towards exclusion seemed inexorable.46 Arguing that considerations of 
federalism and the imperative of judicial integrity also compelled exclusion in 
this context,47 Stewart concluded that evidence seized by state officers was 
inadmissible in a federal criminal trial if the search by which it was obtained 
would have violated the fourth amendment had it had been conducted by 
federal officers.48

the shock is more serious, the states must exclude the evidence or we will reverse the conviction.” Id. at 
133-34.

40. 350 U.S. 214 (1956).
41. Stating that the facts did not raise a constitutional question, but rather one concerning supervisory 

powers over federal law enforcement agencies, the Court held that enforcement of the the federal rules 
required the issuance of the injunction. Id. at 217. But cf. Wilson v. Schnettler, 365 U.S. 381, 386-88 (1961) 
(evidence seized by federal agents without warrant admissible in state trial when defendant failed to allege 
or show that agents did not have probable cause to arrest or that the search was not incident to lawful 
arrest; Rea distinguished).

42. 364 U.S. 206 (1960).
43. See note 22 supra (discussing “silver platter” doctrine). For 35 years after Weeks, the basic principle 

underlying the “silver platter” doctrine had gone unquestioned. 364 U.S. at 210. In Lustig v. United States, 
338 U.S. 74 (1949), however, the Court raised the question of its continued vitality by noting that federal 
participation in the search at issue rendered it “[unjnecessary to consider what would be the result if the 
search had been conducted entirely by State officers.” Id. at 79.

44. 364 U.S. at 217.
45. Id. at 217. Justice Stewart’s statement here proved prophetic. Despite several attempts to 

demonstrate empirically the effectiveness or ineffectiveness of the rule as a deterrent, see United States v. 
Janis, 428 U.S. 433, 450 n.22 (1976) (citing empirical studies), the statistical case for the rule remains no 
better than in 1960. Id. at 453.

46. 364 U.S. at 219.
47. Id. at 222. This is the first case to adopt the characterization “imperative of judicial integrity” in 

referring to the views set forth by Justice Brandeis in Olmstead v. United States, 277 U.S. 438 (1928). See 
generally notes 72-76 infra and accompanying text (discussing judicial integrity).

48. 364 U.S. at 223. See also Rios v. United States, 364 U.S. 253 (1960) (applying Elkins).
49. Mapp v. Ohio, 367 U.S. 643, 654-55(1961).
50. Id. at 643.
51. Id. at 651, 653; see notes 30-33 supra and accompanying text (discussing Wolf). First, Justice Clark

Finally, in 1961, the Court closed “the only courtroom door remaining 
open to evidence secured by official lawlessness” and held that evidence 
obtained by illegal searches and seizures is inadmissible in a state court.49 In 
Mapp v. Ohio,50 the Court rejected the factual considerations supporting 
Wolf51 and relied instead on various other justifications for imposing the 
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exclusionary rule on the states. Writing for the Court, Justice Clark argued 
that the exclusionary rule is necessary to ensure the actual enjoyment of 
fourth amendment rights,* 52 and that its purpose, as Elkins established, is to 
remove any incentive to disregard constitutional guarantees.53 Moreover, 
Clark observed that the close relationship between the fourth amendment and 
the prohibition on coerced confessions contained in the fifth amendment 
requires exclusion of what is tantamount to coerced testimony—unconstitu
tionally seized goods, papers, effects, or documents.54 Finally, Clark argued 
that application of the exclusionary rule to the states would promote federal- 
state cooperation in solving crime in accordance with constitutional stan
dards,55 and was required by the imperative of judicial integrity.56 57

commented on the failure, as of the date of Wolf, of almost two-thirds of the states to adopt the 
exclusionary rule, id. at 651, which the Wolf Court viewed as “particularly impressive.” 338 U.S. at 29. 
Since Wolf, Clark observed, more than half the states passing upon the question had wholly or partially 
adopted or adhered to the Weeks rule. 367 U.S. at 651. As evidence of the inexorable movement toward the 
exclusionary rule, Clark cited a decision by the California Supreme Court, which had adopted the 
exclusionary rule because, in that court’s opinion, other remedies had completely failed to secure 
compliance with the fourth amendment. 367 U.S. at 651 (citing People v. Cahan, 44 Cal.2d 434, 445, 282 
P.2d 905, 911 (1955)). Second, Clark noted that the other remedies for fourth amendment violations 
discussed in Wolf had proven “worthless and futile.” 367 U.S. at 652.

52. 367 U.S. at 655-56.
53. Id. at 656 (quoting Elkins v. United States, 364 U.S. 206, 217 (I960)).
54. 367 U.S. at 656-57.
55. Id. at 658.
56. Id. at 659. In a concurring opinion, Justice Black reaffirmed the view he expressed in Wolf, 338 U.S. 

at 39-40 (Black, J., concurring), that the fourth amendment by itself does not mandate the exclusion of 
evidence seized in violation of its dictates. 367 U.S. at 661 (Black, J., concurring). Black stated, however, 
that cases coming before the Court since Wolf had led him to conclude that the fourth amendment ban 
against unreasonable searches and seizures, together with the fifth amendment ban against compelled self
incrimination, provides a constitutional basis that “not only justifies but actually requires the exclusionary 
rule.” Id. at 662. Justices Stewart, Harlan, Frankfurter, and Whittaker dissented. While Justice Stewart 
expressed no view on the constitutional issue, id. at 672 (opinion of Stewart, J.), the other three dissenters 
favored the Wolf rule. Id. (Harlan, J., with Frankfurter & Whittaker, JJ., dissenting).

57. 371 U.S. 471 (1963).
58. Id. at 484-85.
59. Id. at 486.
60. In Ker v. California, 374 U.S. 23 (1963), the Court indicated that the same standards govern state 

and federal courts in cases involving fourth amendment violations. Id. at 30-31. Although all members of 
the Court except Justice Harlan agreed that the same standards should apply in both state and federal 
court, only a four-person plurality agreed that the search of Ker’s apartment was incident to a lawful arrest 

Two years after Mapp, the Court extended the exclusionary rule to verbal 
statements that are the “fruits” of an unlawful search. Noting that the rule 
extends to indirect as well as direct products of illegal searches, the Court in 
Wong Sun v. United States51 held that verbal evidence that derives immediate
ly from an unlawful entry and an unauthorized arrest is “no less the ‘fruit’ of 
official illegality than the more common tangible fruits of the unwarranted 
intrusion.”58 In the Court’s view, neither policy underlying the exclusionary 
rule—the deterrence of lawless conduct by federal officers and the prevention 
of federal courts from using evidence obtained in violation of the Constitu
tion—justified a distinction between physical and verbal evidence.59 Although 
the Court did not discuss whether its holding applied to the states, the Court’s 
subsequent decisions clearly established that Wong Sun was applicable in 
state proceedings.60
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In 1965 the Court further expanded the scope of the exclusionary rule. In 
One 1958 Plymouth Sedan v. Pennsylvania,61 a unanimous Court applied the 
exclusionary rule to a forfeiture proceeding.62 Noting that forfeiture can result 
in a penalty that exceeds the punishment received in a criminal prosecution,63 
the Court reasoned that although such proceedings apparently are civil in 
form, they are by nature criminal.64 One 1958 Plymouth Sedan was the 
highwater mark of the exclusionary rule. Thereafter, the Court began to 
narrow the application of the rule through ever increasing emphasis on the 
principle that excluding illegal evidence serves to deter illegal police action.

and was reasonable in light of the officers’ unannounced entry. Id. at 40-43. In Traub v. Connecticut, 374 
U.S. 493 (1963), the Court vacated a state decision and remanded the case to be decided in accordance with 
its decisions in Wong Sun and Ker. Id. at 493.

61. 380 U.S. 693 (1965).
62. Id. at 695.
63. Id. at 701.
64. Id. at 697 (citing Boyd v. United States, 116 U.S. 616, 633-34(1886)).
65. Schrock & Welsh, Up From Calandra, The Exclusionary Rule As A Constitutional Requirement, 59 

Minn. L. Rev. 251, 264 (1974); see Irvine v. California, 347 U.S. 128, 134 (1954) (basis for exclusionary 
rule is “inconstant and inconsistent”), quoted in Burger, Who Will Watch the Watchman?, 14 Am. U.L. 
Rev. 1, 14 (1964).

66. 338 U.S. 25 (1949).
67. 367 U.S. 643 (1961).
68. Id. at 656.

II. The Source of the Rule

By 1965 the Court had suggested at least four sources for the fourth 
amendment exclusionary rule. These included (1) the relationship between 
the fourth and fifth amendments, (2) the fourth amendment itself, (3) the 
imperative of judicial integrity, and (4) the necessity of deterring illegal police 
activity. These four theories fit into two distinct categories. The first category, 
comprised of the theories based on the relationship between the fourth and 
fifth amendments and on the fourth amendment alone, focuses primarily on 
the rights or interests of the individual against whom the illegally seized 
evidence would be admitted. By contrast, the theories in the second category, 
based on deterrence and judicial integrity, focus primarily on the societal 
interests promoted by exclusion.

Unfortunately, the Court has not always identified the theory on which it 
was relying in a particular case. Indeed, in many cases, and particularly in 
Mapp, the Court seems to have “relied on an unstable combination of 
arguments as if . . . unsure of the strength of [any of them and] . . . hopeful 
that by heaping them together a sufficient justification for the exclusionary 
rule would result.”65 As a general proposition, however, cases decided before 
Wolf v. Colorado66 67 relied primarily on the theories in the first category, 
whereas cases decided since Wolf have relied primarily on the theories in the 
second category.

With the single possible exception of Mapp v. Ohio,61 in which a plurality of 
the Court referred to the “constitutionally necessary” exclusion doctrine,68 no 
prevailing Supreme Court opinion has ever clearly held that the fourth 
amendment itself forbids the use of evidence obtained in violation of its 
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commands.69 Prior to Wolf, the Court viewed the fifth amendment prohibi
tion against compelled self-incrimination as requiring the exclusion of 
evidence seized in violation of the fourth amendment.70 After Wolf, this 
theory gradually faded into disuse,71 and judicial integrity and deterrence 
became the principal foci of exclusionary rule analysis.

69. Before Wolf, the idea that the fourth amendment standing alone required exclusion was never 
clearly articulated. Two early decisions, however, Weeks v. United States, 232 U.S. 383 (1914), and 
Silverthorne Lumber Company v. United States, 251 U.S. 385 (1920), excluded evidence from federal 
criminal trials solely because the search for the evidence violated the fourth amendment. In Weeks, the 
defendant had premised his objections to the admissibility of the evidence on both the fourth and fifth 
amendments. The Court, referring only to the fourth amendment, said that if the evidence were admissible, 
the protections of that amendment would be of no value. 232 U.S. at 393. Six years later in Silverthorne, the 
Court held that evidence obtained in violation of the fourth amendment could not be used to compel a 
corporation and its officers to produce corporate books and papers. 251 U.S. at 391-92. Affirming the 
corporation's right to be protected against unlawful searches and seizures, the Court expressly rejected the 
argument that exclusion might not be an appropriate remedy because a corporation possessed no fifth 
amendment privilege against self-incrimination. Id. at 392.

Neither Weeks nor Silverthorne clearly indicated whether the Court viewed exclusion, when premised 
solely on the fourth amendment, as a constitutionally mandated right or a judicially created remedy. Nor 
did these opinions expressly indicate whether a possible deterrent effect of exclusion was a reason for the 
Court’s decision. Allen, The Judicial Quest For Penal Justice: The Warren Court and the Criminal Cases, 
1975 U. III. L.F. 518, 536 n.90, quoted in Kamisar, A Defense of the Exclusionary Rule, 15 Crim. L. 
Bull. 5, 6 (1979). But see Schrock & Welsh, supra note 65, at 281-82, 295-302 (arguing that Weeks based 
on assumption that fourth amendment mandates exclusion); Note, supra note 7, at 981-82 (claiming that 
modern exclusionary rule differs from rule applied in Weeks, which gave individual fourth amendment 
right against use of illegally seized evidence).

In Wolf v. Colorado, 338 U.S. 25 (1949), a majority of the Court rejected the dissent’s view that the 
exclusionary rule was an inherent constitutional ingredient of the fourth amendment, id. at 47-48 
(Rutledge, J., dissenting), and held instead that the exclusionary rule was a judicially implied remedy. Id. at 
28-29. Since then, with the exception of Mapp v. Ohio, 367 U.S. 643, 657 (1961), only dissenting opinions 
have expressed the view that the exclusionary rule is either “a necessary and inherent” part of the fourth 
amendment, United States v. Janis, 428 U.S. 433, 460 (1976) (Brennan, J., dissenting), or a personal 
constitutional right of an aggrieved defendant. See Aiderman v. United States, 394 U.S. 165, 203-209 
(1969) (Fortas, J., concurring in part and dissenting in part) (exclusionary rule flows from fourth 
amendment itself, but also serves deterrent purpose).

70. “In those earlier cases, the legal predicate for the inadmissibility of the evidence seized was a 
violation of the Fourth Amendment; the unlawfulness of the search and seizure was thought to supply the 
compulsion of the accused necessary to invoke the Fifth Amendment.” Andresen v. Maryland, 427 U.S. 
463, 472 (1976). Recently referred to as the fourth-fifth “convergence theory,” id. at n.6, the Court first 
articulated this view in Boyd v. United States, 116 U.S. 616 (1886). The Boyd Court, noting the intimate 
relationship between the two amendments, stated that to require a defendant in a forfeiture proceeding to 
produce his private books and records would compel him to be a witness against himself in violation of the 
fifth amendment and thus would constitute an unreasonable search and seizure in violation of the fourth 
amendment. Id. at 633, 635.

Although Weeks v. United States, 232 U.S. 383 (1914), referred only to the fourth amendment, 
numerous decisions after Weeks emphasized the relationship between the fourth and fifth amendments. 
See, e.g., Davis v. United States, 328 U.S. 582, 587 (1946) (search and seizure law results from interplay of 
fourth and fifth amendments and reflects dual purpose of protecting individual’s right to privacy and right 
against compulsory production of evidence to be used against him); United States v. Lefkowitz, 285 U.S. 
452, 467 (1932) (search and seizure conducted incident to unlawful arrest violates respondents’ fourth and 
fifth amendment rights); Agnello v. United States, 269 U.S. 20, 133-34 (1925) (fifth amendment protects 
against use of evidence seized in violation of fourth amendment); Amos v. United States, 255 U.S. 313, 315- 
16 (1921) (warrantless search of defendant’s home plainly violates fourth and fifth amendments); Gouled v. 
United States, 255 U.S. 298, 306 (1921) (admission into evidence of document obtained in violation of the 
fourth amendment violates fifth amendment).

71. While emphasizing it in Davis, the Court did not rely on the fourth-fifth theory in Wolf v. United
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The phrase “imperative of judicial integrity” encompasses a wide variety of 
justifications with one common theme—the law should riot forbid conduct on 
the one hand and at the same time sanction participation in the forbidden 
conduct by allowing the acquisition and use of the resulting evidence.* 72 73 
Commonly said to originate in the dissenting opinions in Olmstead v. United 
States,13 the concept of judicial integrity has received frequent mention in 

States, 338 U.S. 25 (1949), and did not mention it again until Mapp v. Ohio, 367 U.S. 643 (1961). In Mapp 
four members of the Court justified applying the exclusionary rule to the states on the ground, inter alia, 
that the freedoms protected by the fourth and fifth amendments together assure that no man will be 
convicted on unconstitutional evidence. Id. at 657. In Ker v. California, 374 U.S. 23 (1963), the Court 
again mentioned the fourth-fifth theory when it discussed its holding in Mapp. Id. at 30. After Ker, the 
fourth-fifth rationale rapidly disappeared from exclusionary rule analysis, although Justice Black 
continued to mention it in his opinions. See Coolidge v. New Hampshire, 403 U.S. 443, 496-97 (1971) 
(Black, J., dissenting) (fifth amendment in conjunction with fourth mandates exclusion); One 1958 
Plymouth Sedan v. Pennsylvania, 380 U.S. 693, 703-05 (1965) (Black, J., concurring) (same). With the 
departure of Justices Black and Douglas, the fourth-fifth theory no longer has any adherents on the Court.

72. Oaks, Studying the Exclusionary Rule in Search and Seizure, 37 U. Chi. L. Rev. 665, 668 (1970). 
The “imperative of judicial integrity” may promote a number of distinct purposes. First, the exclusion of 
illegally obtained evidence “enablejs] the judiciary to avoid the taint of partnership in official lawlessness.” 
United States v. Calandra, 414 U.S. 338, 357 (1974) (Brennan, J., dissenting). Second, the exclusionary rule 
arguably helps to maintain public respect for law and trust in government. Id. In Justice Brandéis’ words, 
“if the Government becomes a lawbreaker it breeds contempt for the law.” Olmstead v. United States, 277 
U.S. 438, 485 (1928) (Brandéis, J., dissenting). Finally, the exclusion of illegally obtained evidence may be 
necessary to discourage the totalitarian notion that the end justifies the means. Note, Judicial Integrity and 
Judicial Review: An Argument for Expanding the Scope of the Exclusionary Rule, 20 U.C.L.A. L. Rev. 
1129, 1135 (1973) (quoting Olmstead v. United States, 277 U.S. at 485 (Brandéis, J., dissenting)).

Because Brandéis’ rationale for the “imperative of judicial integrity” merely involves speculation as to 
consequences, similar speculation by others can lead to diametrically opposite conclusions. Schrock & 
Welsh, supra note 65, at 268-69. Thus, in response to Brandéis’ argument that “if the Government becomes 
a lawbreaker it breeds contempt for the law,” Chief Justice Burger can maintain just as effectively that “we 
may have come full circle from the place where Brandéis stood .... [A] vast number of people are losing 
respect for law and the administration of justice because they think that the Suppression Doctrine is 
defeating justice.” Burger, supra note 65, at 22 (emphasis in original). Similarly, popular belief that 
criminals are being released on “technicalities” and that the government cannot deal with crime arguably 
undermines trust in government, and might lead indirectly to totalitarian government. As the Chief Justice 
observed, if a majority, or even a substantial minority of the people, believe that law enforcement is 
frustrated by “technicalities,” a bitter, unhealthy feeling develops in the community. Id.

73. 277 U.S. 438 (1928). In Olmstead the Court held that wiretapping did not constitute a search and 
seizure within the meaning of the fourth amendment and that evidence obtained thereby was admissible 
even though the wiretap was illegal and unethical. Id. at 466-68. In a brief dissent, Justice Holmes argued 
that “the Government ought not to use evidence obtained and only obtainable by a criminal act.” Id. at 
469-70 (Holmes, J., dissenting). Justice Brandéis argued in dissent that the Court should not admit the 
evidence because the fourth and fifth amendments mandated exclusion, id. at 479 (Brandéis, J., dissenting), 
and because a party with unclean hands should not be able to invoke the aid of a court. Id. at 483.

Seven years earlier, in Burdeau v. McDowell, 256 U.S. 465 (1921), Justice Brandéis had argued in 
dissent that government officials should be subject to the same rules of conduct as private citizens. Respect 
for law will not be advanced, Brandéis added, “by means which shock the common man’s sense of decency 
and fair play.” Id. at 477 (Brandéis, J., with Holmes, J., dissenting); cf. Rochin v. California, 342 U.S. 165, 
172-73 (1952) (evidence obtained by procedures that “shock the conscience” must be excluded from state 
criminal trial because due process requires states to respect certain decencies of civilized conduct and to 
avoid methods that offend sense of justice); McNabb v. United States, 318 U.S. 332, 345 (1943) (evidence 
excluded because obtained illegally, though not necessarily unconstitutionally). Underlying the entrapment 
doctrine may be similar notions predicated on judicial reluctance to condone the government’s behavior in 
obtaining convictions in such cases. See Hampton v. United States, 425 U.S. 484, 496 (1976) (Brennan, J., 
dissenting) (quoting Sherman v. United States, 356 U.S. 369, 380 (1958) (Frankfurter, J., concurring)).
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both judicial opinions74 and scholarly commentary.75 This rationale for the 
exclusionary rule, however, has had only “a limited role ... in the 
determination whether to apply the rule in a particular context.”76 In 
contrast, the deterrence rationale has figured prominently in cases involving 
the scope of the exclusionary rule.77

Although Weeks v. United States78 and other early decisions may have 
assumed that exclusion would deter illegal police behavior,79 Wolf v. Colora
do™ was the first case to “introduce the notion of deterrence into the debate 
concerning the wisdom of the exclusionary rule.”81 However, in refusing to 
extend the exclusionary rule to the states, the Wolf Court merely stated that

74. Not until 1960, in Elkins v. United States, 364 U.S. 206 (1960), did a majority of the Court first use 
the phrase “imperative of judicial integrity” and regard it, along with the goal of deterring illegal police 
conduct, as a basis for excluding evidence obtained in violation of the fourth amendment. Id. at 221-22. 
Thereafter, decisions of the Court involving the scope of the exclusionary rule, including Justice Clark’s 
plurality opinion in Mapp v. Ohio, 367 U.S. 643 (1961), made frequent though brief references to “judicial 
integrity” as one, but never the sole, basis for the exclusionary rule. See, e.g., Lee v. Florida, 392 U.S. 378, 
385 (1968) (judicial integrity mentioned as one of reasons for exclusionary rule); Harrison v. United States, 
392 U.S. 219, 224 n. 10 (1968) (same); Terry v. Ohio, 392 U.S. 1, 12-13 (1968) (same); Linkletter v. Walker, 
381 U.S. 618, 637 (1965) (same).

After briefly fading from view, the phrase “imperative of judicial integrity” reappeared in United States 
v. Calandra, 414 U.S. 338 (1974), when the majority of the Court refused to extend the exclusionary rule to 
grand jury proceedings and discounted the dissent’s concern that the decision would betray the imperative 
of judicial integrity. Id. at 356 n.ll. In Michigan v. Tucker, 417 U.S. 433 (1974), the Court stated in a 
footnote that the imperative of judicial integrity merely assimilates more specific rationales and does not 
provide an independent basis for exclusion. Id. at 450 n.25. But see Stone v. Powell, 428 U.S. 465, 485 
(1976) (criticizing judicial integrity rationale because it would require abandonment of standing limita
tions, exclusion of evidence even over defendant’s assent, and retreat from the notion that proceedings do 
not abate because of illegal arrest). In the last few years, numerous cases have referred to judicial integrity. 
See, e.g., United States v. Payner, 447 U.S. 727, 735 n.8 (1980) (where illegal police conduct does not 
violate defendant’s rights, society’s interest in presenting evidence to trier of fact outweighs interest in 
preserving judicial integrity and in deterring this type of conduct); Dunaway v. New York, 442 U.S. 200, 
218 (1979) (use of illegally seized evidence compromises courts’ integrity); Stone v. Powell, 428 U.S. 465, 
485 (1976) (judicial integrity rationale, although frequently mentioned, plays only limited role); United 
States v. Janis, 428 U.S. 433, 458 n.35 (1976) (judicial integrity is only subordinate factor); Brown v. 
Illinois, 422 U.S. 590, 599 (1975) (considerations of deterrence and judicial integrity commonplace in 
Court’s decisions); United States v. Peltier, 422 U.S. 531, 538 (1975) (expanding search and seizure 
protections).

75. See, e.g., Oaks, supra note 72, at 668-69 (discussing judicial integrity); Schrock & Welsh, supra note 
65, at 257-60 (same); Note, supra note 72, at 1129-64 (same).

76. Stone v. Powell, 428 U.S. 465, 485 (1976). This limited role of the imperative of judicial integrity 
may result partly from the essentially speculative nature of the concerns encompassed within it, such as 
public respect for the courts. McGowan, Rule-Making and the Police, 70 Mich. L. Rev. 659, 692 (1972).

77. Oaks, supra note 72, at 669-70. See generally Allen, The Judicial Quest For Penal Justice: The 
Warren Court and the Criminal Cases, 1975 U. III. L.F. 518, 536 (deterrence rationale sole or 
predominant justification in most Supreme Court opinions).

78. 232 U.S. 383 (1914).
79. Oaks, supra note 72, at 672. Oaks argues that in Weeks the Court indulged in two assumptions: (1) 

that exclusion would discourage illegal police behavior, and (2) that there was no feasible alternative to 
exclusion. Id. These are reasonable inferences. It also could be argued, however, that the Court’s opinion, 
and particularly the statement that without exclusion the protection of the fourth amendment has no value, 
232 U.S. at 393-94, simply recognized that only exclusion of illegally obtained evidence could restore the 
status quo that existed prior to the illegal search. See Schrock & Welsh, supra note 65, at 295-302 
(interpreting Weeks).

80. 338 U.S. 25 (1949).
81. McKay, Mapp v. Ohio, The Exclusionary Rule and the Right of Privacy, 15 Ariz. L. Rev. 327, 330 

(1973), quoted in Kamisar, supra note 69, at 6.
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exclusion may be an effective way to deter unreasonable searches.82 Not until 
Elkins v. United States* 3 did the Court explicitly state that the purpose of the 
rule, as opposed to its effect, was deterrence.84

82. 338 U.S. at 31.
83. 364 U.S. 206 (1960).
84. Id. at 217.
85. 367 U.S. 643 (1961).
86. Id. at 655.
87. See notes 49-56 supra and accompanying text (discussing Mapp).
88. 381 U.S. 618 (1965).
89. Id. at 619-20.
90. Id. at 629. The Court viewed the Constitution itself as neither requiring nor prohibiting 

retroactivity. Id.
91. Id. at 636.
92. Id.
93. Id. at 637-38.
94. Id. at 640. In a lengthy dissent, Justice Black alluded to his view that the exclusionary rule stems 

from the relation between the fourth and fifth amendments and stated that he could not find one word in 
the Mapp opinion that limited the application of the exclusionary rule only to those situations where its 
application would further deterrence. Id. at 649 (Black, J., with Douglas, J., dissenting).

95. See, e.g., United States v. Peltier, 422 U.S. 531, 541 (1975) (refusing to apply retroactively its 
decision in Almeida-Sanchez v. United States, 413 U.S. 266 (1973), which declared unconstitutional 
certain warrantless border searches that had been carried out in good faith reliance on statutes and 
administrative regulations that had been approved by lower federal courts); Williams v. United States, 401 
U.S. 646, 651 (1971) (plurality opinion) (refusing to give retroactive effect to Chimel v. California, 395 U.S. 
752 (1969)); Desist v. United States, 394 U.S. 244, 254 (1969) (refusing to give retroactive effect to Katz v. 
United States, 389 U.S. 347 (1967)); Fuller v. Alaska, 393 U.S. 80, 81 (1968) (refusing to give retroactive 
effect to Lee v. Florida, 392 U.S. 378 (1968)).

The Court relied heavily on the deterrence rationale articulated in Elkins 
when, in Mapp v. Ohio,* 5 it reversed its decision in Wolf and concluded that 
the fourth amendment exclusionary rule is enforceable against the states.86 
Although Mapp alluded to a wide range of factual and legal considerations,87 
subsequent decisions indicated that the Court reversed its position primarily 
because it believed illegal searches could be deterred only through exclusion. 
Thus, in Linkletter v. Walker,88 the first Supreme Court case after Mapp to 
limit the reach of the exclusionary rule, the Court had to decide whether to 
apply Mapp retroactively.89 Writing for the Court, Justice Clark, who 
authored the Mapp opinion, stated that retroactivity depended on the history, 
purpose, and effect of the exclusionary rule, and on whether retroactive 
application would further the goals of the rule.90 The exclusionary rule, 
Justice Clark noted, was “the only effective deterrent to lawless police 
action.”91 Moreover, deterrence was the historical purpose of the rule, as 
emphasized by all the post-JTo// cases.92 Because retroactivity would not 
advance this purpose, and would impose significant costs on the administra
tion of justice,93 the Court decided against it.94

In subsequent search and seizure decisions dealing with the question of 
retroactivity, the Court continued to emphasize the deterrent purpose of the 
exclusionary rule.95 The deterrence analysis, however, has not been restricted 
to cases involving questions of retroactivity. Indeed, in almost every case after 
Linkletter concerning the scope of the exclusionary rule, considerations of 
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deterrence guided the Court.96 97 Thus, in Terry v. Ohio,91 the Court emphasized 
the deterrent purpose of the rule but recognized that this very purpose renders 
the rule useless against “invasions of constitutionally guaranteed rights where 
the police . . . have no interest in prosecuting.”98 Having recognized that the 
one tool available to the Court would not prevent such limited “frisks” in any 
event, the Court held such frisks to be reasonable.99 100 In Lee v. Florida,'00 the 
Court again emphasized deterrence in holding that evidence obtained in 
violation of the Federal Communications Act101 is inadmissible in state 
court.102 Noting the insufficiency of the penal provisions of the Act,103 the 
Court concluded that nothing short of mandatory exclusion of illegal 
evidence will compel respect for federal law.104

96. Oaks, supra note 72, at 670. Between Mapp and Linkletter, however, the Court decided several cases 
in which it did not focus on the rationale behind the exclusionary rule. Wong Sun v. United States, 371 U.S. 
471 (1963), referred only briefly to the necessity of deterring federal officers. Id. at 486. In Ker v. 
California, 374 U.S. 23 (1963), the Court did not mention deterrence at all, and in One 1958 Plymouth 
Sedan v. Pennsylvania, 380 U.S. 693 (1965), the Court referred only to the reasons articulated in Mapp. Id. 
at 702.

97. 392 U.S. 1 (1968).
98. Id. at 14.
99. Id. at 12. Warren also stated that the rule promotes the imperative of judicial integrity. Id.
100. 392 U.S. 378 (1968).
101. 47 U.S.C. §§ 151-609(1976).
102. 392 U.S. at 386-87. Previously, in Nardone v. United States, 302 U.S. 379 (1937), the Court had 

ruled this evidence inadmissible in federal court. Id. at 385.
103. 392 U.S. at 386 (citing 47 U.S.C. § 501 (1976)).
104. Id. at 386-87.
105. 394 U.S. 165 (1969).
106. Id. at 174.
107. Id. at 171-72.
108. Id. at 174-75. Despite its reasoning in Aiderman, the Court that same month rejected the 

government’s similar argument in Kaufman v. United States, 394 U.S. 217 (1969), that the relatively 
minimal additional deterrence afforded by the post-conviction remedy of exclusion would not justify the 
collateral release of guilty persons who did not raise the search and seizure issue at trial or on direct appeal. 
Id. at 224. But see notes 122-26 infra and accompanying text (discussing Court’s refusal to extend 
exclusionary rule in Stone v. Powell, 428 U.S. 465 (1976)).

109. 414 U.S. 338 (1974).
110. Id. at 349-51. The specific question before the Court was whether a witness appearing before a 

grand jury may refuse to answer questions based on evidence that the government obtained in an unlawful 
search and seizure. Id. at 339.

In Aiderman v. United States,105 the Court again stressed the deterrence 
rationale, but indicated that the fourth amendment does not mandate every 
measure that deters illegal searches.106 Specifically, the Court reaffirmed the 
fourth amendment standing requirement that allowed only those parties 
whose rights were actually violated by a search to object to the introduction of 
illegally seized evidence.107 Adopting a balancing approach, the Court 
concluded that the public’s interest in having all relevant and probative 
evidence submitted to the factfinder outweighed whatever additional deter
rence would result from extending the exclusionary rule to other parties who 
are aggrieved solely by the introduction of the illegally seized evidence.108 109

Five years later, in United States v. Calandra,'09 the Court relied on the 
Aiderman balancing approach in refusing to extend the exclusionary rule to 
grand jury proceedings.110 Justice Powell, writing for the majority, stated that 
the exclusionary rule is not a personal constitutional right but rather a judicial 
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remedy created principally to deter unlawful police conduct and to enforce 
the fourth amendment’s protection against unreasonable government intru
sions.111 The Court has extended the exclusionary rule, Powell observed, only 
to those areas in which its remedial objectives were most effectively served.112 
Powell balanced the potential injury to the role of the grand jury against the 
marginal deterrence to be gained by applying the rule to grand jury 
proceedings,113 and concluded that such an extension of the rule was not 
warranted.114 Thus, the Court refused to prohibit the use in grand jury 
proceedings of illegally acquired evidence or questions based on that evi
dence.115 116

111. Id. at 247-48.
112. Id. at 348.
113. Id. at 349.
114. Id. at 349, 351. Justice Powell argued that “the incentive to disregard . . . the Fourth Amendment 

solely to obtain an indictment ... is substantially negated by the inadmissibility of the [illegally seized] 
evidence in a subsequent criminal prosecution . . . .” Id. at 351. One commentator has observed, however, 
that in a system dominated by plea bargaining, prosecutors will be motivated to seek indictments on the 
basis of illegally seized evidence in the hope that defendants will be “bluffed” into pleading guilty without 
ever raising the fourth amendment issue. Critique, On The Limitations of Empirical Evaluations of the 
Exclusionary Rule: A Critique of the Spiotto Research and United States v. Calandra, 69 Nw. U.L. Rev. 
740, 783 n.163 (1974).

115. 414 U.S. at 351-52. The next year, in Brown v. Illinois, 422 U.S. 590 (1975), the Court held that 
giving the Miranda warnings to a suspect whom the police arrested illegally was insufficient to remove the 
“taint” of the illegal arrest and render admissible any statements made after the warning. Id. at 604-05. 
Noting that considerations of deterrence and judicial integrity had become rather commonplace in the 
Court’s cases, Justice Blackmun’s opinion for the Court rejected a per se rule that Miranda warnings, by 
themselves, attenuate the taint of an unconstitutional arrest, regardless of how wanton and purposeful the 
fourth amendment violation. Id. at 599-602. Blackmun reasoned that such a rule would negate the 
deterrent effect of the exclusionary rule by providing a “cure-all”—the Miranda warnings—for illegal 
arrests. Id.

116. 428 U.S. 433 (1976).
117. 428 U.S. 465 (1976).
118. 428 U.S. at 434.
119. Id. at 446.
120. Id. at 453-54,460.
121. Id. at 453-54.
122. 428 U.S. 465 (1976).

Two years after Calandra, in United States v. Janislib and Stone v. Powe//117 
the Court again used the balancing approach to limit the scope of the 
exclusionary rule. In Janis, the Court considered whether evidence uncon
stitutionally seized by a state criminal law enforcement officer acting in good 
faith should be inadmissible in a civil proceeding by or against the United 
States.118 In his opinion for the Court, Justice Blackmun noted that despite 
the dearth of convincing empirical evidence concerning the effect of the 
exclusionary rule, deterrence of unlawful police activity remained the primary, 
if not the sole, purpose of the rule.119 Because the evidence was already 
inadmissible in both state and federal criminal proceedings, however, 
Blackmun concluded that the rule should not be extended to forbid the use of 
illegally seized evidence in a civil proceeding.120 Again, the Court balanced 
the societal cost of exclusion against the marginal deterrence that might result 
from extending the rule, and concluded that the cost of exclusion outweighed 
the benefit from deterrence.121

Similar reasoning led the Court in Stone v. Powe//122 to conclude that a 
federal court may not grant habeas corpus relief to a state prisoner on the 
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ground that illegally obtained evidence was admitted at his trial, unless the 
state had not afforded the prisoner a full and fair opportunity to litigate fully 
his fourth amendment claim.123 In reaching this conclusion, the Court again 
utilized a cost-benefit analysis.124 The costs included: (1) shifting the focus of 
the criminal proceeding from the defendant’s guilt or innocence to the 
collateral issue of the legality of the search and seizure; (2) freeing the guilty; 
and (3) offending a popular sense of justice and possibly undermining respect 
for the law.125 The Court concluded that these costs outweighed the deterrent 
benefits of allowing collateral review of search and seizure questions.126

Since its decisions in Calandra, Janis, and Stone limiting the scope of the 
exclusionary rule, the Court has specifically acknowledged the continued 
value of the rule, at least in the absence of a more efficacious sanction, in cases 
involving “substantial and deliberate fourth amendment violations.”127 More
over, the Court has continued to balance the utility of the rule against the 
costs of extending it to a given situation,128 even though this approach has its 
shortcomings. In particular, the balancing approach creates contextual 
exceptions to the rule of exclusion and thereby encourages law enforcement 
agents to take advantage of the exceptions by seizing evidence that can be 
used in a permitted context.129 Moreover, because this approach bases the 
exclusionary rule on an empirical proposition rather than on a principle,130 it

123. Id. at 494.
124. Id. at 489.
125. Id. at 489-91.
126. Id. at 494.
127. Franks v. Delaware, 438 U.S. 154, 171 (1978).
128. See, e.g., United States v. Havens, 446 U.S. 620, 627-29 (1980) (balancing test applied to allow 

prosecution use of illegally obtained evidence for impeaching any statement defendant makes in proper 
cross-examination); Michigan v. DeFillippo, 443 U.S. 31, 37-38 (1979) (balancing test applied to uphold 
use of evidence seized in course of search incident to defendant’s legal arrest under statute subsequently 
held unconstitutional; cost in terms of police hesitating to act for fear statute might later be held 
unconstitutional outweighs deterrence); Rakas v. Illinois, 439 U.S. 128, 137-38 (1978) (balancing test 
applied to deny standing to party, legitimately in car when searched, to object to use of evidence illegally 
seized in search; costs of expanding class of people having standing to object too great); United States v. 
Ceccolini, 435 U.S. 268, 275-80 (1978) (balancing test applied to allow use of live-witness testimony even 
though some causal connection exists between illegal search and seizure and discovery of witness; cost of 
preventing witness from testifying out of own free will too great); cf. United States v. Payner, 447 U.S. 727, 
734-35 (1980) (balancing test used as reason for declining to invoke Court’s supervisory power to exclude 
evidence). To date, the Supreme Court has used the balancing test only for constructing broad categories to 
to which to apply the rule. Note, supra note 72, at 1150 n.83. See also Note, The Applicability of the 
Exclusionary Rule in Administrative Adjudicatory Proceedings, 66 Iowa L. Rev. 343, 387 (1981) 
(balancing test widely used by state courts and lower federal courts to limit application of rule in civil and 
administrative proceedings). Nevertheless, the test clearly could be applied on a case-by-case basis. Cf. Ker 
v. California, 374 U.S. 23, 32 (1963) (trial court determines reasonableness of search and seizure); Mapp v. 
Ohio, 367 U.S. 643, 653 (1961) (same).

129. See Burkoff, The Court that Devoured the Fourth Amendment: The Triumph of an Inconsistent 
Exclusionary Doctrine, 58 Or. L. Rev. 151, 167-81 (1979) (criticizing balancing test); Critique, supra note 
114, at 780 (same). By permitting the use of illegal evidence in a number of marginal contexts, the 
percentage of searches directed toward acquiring evidence for use in these contexts might well increase so 
substantially above the present percentage that the deterrent effect of the rule will completely dissipate. 
Burkoff, supra, at 168. For example, an officer faced with a choice between losing evidence or seizing it 
illegally might proceed with an illegal search when he knows the evidence can at least be used to obtain an 
indictment from a grand jury. In effect, the officer will elect to buy time until admissible evidence is 
obtained to support a conviction.

130. Allen, supra note 69, at 537.
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is “completely freewheeling” and lacks any “principles of decision that can be 
applied consistently and predictably.”131 As a result, the Mapp precedent 
remains “in a state of unstable equilibrium.”132

131. United States v. Havens, 446 U.S. 620, 633-34 (Brennan, J., dissenting).
132. Allen, supra note 69, at 537.
133. Note, supra note 72, at 1149. Professor Amsterdam suggests essentially this approach in the stop 

and frisk context when he argues for the exclusion of all evidence, except weapons seized in the course of a 
frisk, even though the evidence was obtained legally. Amsterdam, Perspectives on the Fourth Amendment, 
58 Minn. L. Rev. 349, 437 (1974).

134. See Stone v. Powell, 428 U.S. 465, 488 (1976) (policies behind exclusionary rule not absolute); 
United States v. Calandra, 414 U.S. 338, 350 (1974) (although suppression of illegally seized evidence 
effectuates fourth amendment rights, fourth amendment does not require adoption of every proposal that 
might deter police misconduct).

135. Kaplan, The Limits of the Exclusionary Rule, 26 Stan. L. Rev. 1027, 1030 (1974).
136. Amsterdam, supra note 133, at 437. This view focuses solely on deterrence and “in effect makes 

the fourth amendment over in the image of the exclusionary rule . . . understood according to deterrent 
premises.” Schrock & Welsh, supra note 65, at 275 n.78.

137. One commentator believes that the public’s interest subsumes the individual defendant’s interest 
when the Court employs the deterrence rationale. Note, supra note 72, at 1150. Under this view, the initial 
determination whether courts should ever employ exclusion as a remedy depends upon balancing the 
defendant’s interest in his fourth amendment protections against the prosecutorial interests of the state. Id. 
at 1148. To determine whether to apply the rule in a particular context, however, a court must balance the 
value of deterring unlawful police conduct against the interest in protecting society from the dangerous 
criminal defendant. Id. at 1150.

138. Amsterdam, supra note 133, at 437.

III. Exclusion as a Deterrent: 
Efficacy, Costs, and Alternatives

Despite its shortcomings, the balancing approach that the Court followed 
in Calandra, Janis, Stone, and their progeny seems conceptually correct. 
Clearly, if the goal of deterring illegal police conduct were paramount, courts 
would have to invoke the rule at the slightest reasonable inference of 
deterrence.133 On the other hand, if the apprehension and conviction of the 
guilty were society’s sole concern, the fourth amendment would be largely 
irrelevant. Obviously, neither deterrence of illegal police conduct nor ap
prehension and conviction of criminals is an absolute goal.134 Consequently, 
the decision to apply or not to apply the exclusionary rule in a particular 
context necessarily must be a decision to stop at “one arbitrary point on a 
continuum between deterrence of illegal police activity and conviction of 
guilty persons.”135

Under the deterrence analysis there is no necessary relation between the 
violation of an individual’s rights and the exclusion of evidence.136 Indeed, 
under the deterrence theory the interests of the individual whose rights the 
government violated are totally irrelevant in deciding whether to exclude 
evidence.137 Rather, the exclusionary rule is a means of effectuating the fourth 
amendment regulatory objective of prohibiting unreasonable searches and 
seizures.138 The decision to exclude or not to exclude evidence, as well as the 
value of the exclusionary rule, turns on whether the rule effectively deters 
illegal searches at a reasonable cost to other values.
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A. EFFICACY

The major difficulty in evaluating whether the exclusionary rule deters 
illegal police conduct is the absence of an effective quantitative measure of the 
rule’s efficacy.139 To date, no empirical researcher has been able to determine 
with any certainty whether the rule has a deterrent effect.140 Nonetheless, “on 
a purely intuitive level, it would be hard to argue that the exclusionary rule 
has had no effect in molding police behavior.”141 Indeed, even Professor Oaks, 
who concluded after an extensive review of the empirical evidence that the 
rule is ineffective,142 admits there are some indications that the rule may deter 
illegal police behavior when serious crimes are concerned.143 At the very least, 
the rule promotes increased police appreciation of constitutional con
straints144 and helps to integrate some fourth amendment ideals into the 
values or norms of law enforcement agencies.145

Although the effect of the exclusionary rule benefits a defendant incrimi
nated by illegally seized evidence, the rule does nothing to redress the wrong

139. Oaks, supra note 72, at 709.
140. United States v. Janis, 428 U.S. 433, 452( n.22 (1976). In his opinion in Janis, Justice Blackmun 

lists the studies undertaken by commentators, id., and implicitly suggests further efforts. Few additional 
studies are available, however. See Hyman, In Pursuit of a More Workable Exclusionary Rule: A Police 
Officer’s Perspective, 10 Pac. L.J. 33, 44-49, 63-68 app. (1978) (study of exclusionary rule’s impact in 
certain local counties); cf. 1 LaFave, Treatise, supra note 2, § 1.2, at n.9, (Supp. 1980) (noting studies of 
cost of exclusion); Canon, Testing the Effectiveness of Civil Liberties Policies at the State and Federal Levels: 
The Case of the Exclusionary Rule, 5 Am. Pol. Q. 57 (1977) (revising and discussing previous research). 
The lack of effort may indicate the futility many researchers feel about trying. Cf. Canon, The Exclusionary 
Rule: Have Critics Proven It Doesn’t Deter the Police?, 62 Judicature 398, 403 (1979) (empirical studies 
tending to prove rule not effective are inconclusive); Schlesinger, The Exclusionary Rule: Have Proponents 
Proven That It Is a Deterrent to Police?, 62 Judicature 404, 404 (1979) (proponents of rule have burden of 
proving its effectiveness). As the titles of these pieces indicate, the debate seems to have shifted from 
statistics to who has the burden of proof. See Dworkin, Fact Style Adjudication and the Fourth 
Amendment: The Limits of Lawyering, 48 Ind. L.J. 329, 332-33 (1973) (assignment of burden of proof on 
issue where evidence does not exist and cannot be obtained determines outcome). See generally Canon & 
Schlesinger, A Postscript on Empirical Studies and the Exclusionary Rule, 62 Judicature 455, 455-58 
(1979) (discussing debate on importance of empirical studies and burden of proof).

141. Coe, The ALI Substantiality Test: A Flexible Approach to the Exclusionary Sanction, 10 Ga. L. 
Rev. 1, 24 (1975); see Terry v. Ohio, 392 U.S. 1, 12 (1968) (Warren, C.J.) (experience indicates that 
exclusionary rule is only effective deterrent to police misconduct in search and seizure area). But see 
Wright, Must a Criminal Go Free If the Constable Blunders?, 50 Tex. L. Rev. 736, 741 (1972) (significant 
deterrent effect not so inherently likely that its existence can be assumed in absence of proof). See also The 
Exclusionary Rule, 61 F.R.D. 259, 285-86 (1974) (27 out of 47 judges polled believed exclusion has been an 
effective deterrent).

142. Oaks, supra note 72, at 755. But see Canon, Is the Exclusionary Rule in Failing Health? Some New 
Data and a Plea Against a Precipitous Conclusion, 62 Ky. L.J. 681, 726 (1974) (rule goes far toward 
fulfilling its purpose but data inconclusive).

143. Id. at 708, 731. As Professor Oaks notes, the effectiveness of the exclusionary rule may vary in 
direct proportion to the seriousness of the crime, id. at 708, and may be most likely to affect police behavior 
with respect to crimes such as homicide, in which prosecution is almost a certainty and public interest is 
high. Id. at 731 (citing J. Skolnick, Justice Without Trial 224, 225 (1967)).

144. LaFave, Arrest: The Decision to Take a Suspect into Custody 504-05 (1965); Oaks, 
supra note 72, at 708; cf. Wolf v. Colorado, 338 U.S. 25, 46 (1949) (Murphy J., with Rutledge, J., 
dissenting) (describing how local jurisdictions inform law enforcement officers of constitutional limita
tions); Paulsen, Safeguards in The Law of Search and Seizure, 52 Nw. U.L. Rev. 65, 74 (1957) 
(exclusionary rule provides local jurisdictions with incentive to educate police as to constitutional 
limitations).

145. Oaks, supra note 72, at 756; see McGowan, Rulemaking and the Police, 70 Mich. L. Rev. 659, 674 
(1972) (exclusionary rule elevates police standards).
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inflicted on the “victim of an illegal search that turns up nothing incriminat
ing.” 146 Moreover, the rule has little or no deterrent impact in many areas of 
police activity.147 As Chief Justice Warren stated in Terry v. Ohio,148 the rule 
“is powerless to deter invasions of constitutionally guaranteed rights where 
the police either have no interest in prosecuting or are willing to forego 
successful prosecution in the interest of serving some other goal.”149 In the 
same vein, Professor Oaks has noted that the police might arrest someone or 
confiscate evidence for a wide variety of purposes, such as “keeping the lid 
on” a high crime area or satisfying public outcry for visible enforcement.150

Even when the purpose of the search is to obtain evidence for a prosecu
tion, the police often make an honest error in judgment.151 If the police acted 
in complete good faith, the deterrence rationale loses much of its force.152 
Moreover, if a defendant pleads guilty without litigating an arguable search 
and seizure issue, evidence that the police might have obtained illegally is not 
challenged. The wholesale use of plea bargaining thus undermines the 
deterrent effect of the exclusionary rule.153

If the question of the legality of the search is litigated and the evidence is 
ruled inadmissible, there is nothing about the process likely to lead to a 
change in police practices.154 Trial judges who rule on motions to suppress 
seldom explain their decisions in a way that police officers can understand,155 
while the decisions of appellate courts are rendered years after the event156 
and are often so complex that they defy understanding by ordinary police

146. Oaks, supra note 72, at 736. Indeed, such victims are left with remedies that proponents of the rule 
claim are worthless and futile. Comment, The Exclusionary Rule in Search and Seizure: Examination and 
Prognosis, 20 Kan. L. Rev. 768, 111 (1972) (citing Mapp v. Ohio, 367 U.S. 643, 652 (1961)).

147. Bivens v. Six Unknown Named Agents of the Federal Bureau of Narcotics, 403 U.S. 388, 418 
(1971) (Burger, C.J., dissenting) [hereinafter Bivens v. Six Unknown Agents]. See also Wright, supra note
141, at 740 (discussing why exclusionary rule probably has no deterrent effect).

148. 392 U.S. 1 (1968).
149. Id. at 14.
150. Oaks, supra note 72, at 721-22; see Wingo, Growing Disillusionment With the Exclusionary Rule, 

25 Sw. L.J. 573, 577 (1971) (certain police activity serves to demonstrate that efforts are being made to 
control crime) (citing LaFave, Improving Police Performance Through the Exclusionary Rule—Part I; 
Current Police and Local Court Practices, 30 Mo. L. Rev. 391, 429, 443-44 (1965)). The police also might 
arrest someone or confiscate evidence for purposes of imposing a punitive sanction, controlling prostitutes 
and transvestites, incarcerating an intoxicated person for his own safety, recovering stolen property, 
removing weapons or contraband such as narcotics from circulation, or uncovering weapons that might be 
used against the searching officer. Oaks, supra, at 721-22. Other nonconviction-oriented motives include 
inconveniencing the victim by making him spend money for bail or spend a night in jail. Canon, supra note
142, at 691.

151. Wingo, supra note 150, at 577 (suggesting that substantial percentage of illegal searches and 
seizures fall into this category).

152. Michigan v. Tucker, 417 U.S. 433, 447 (1974). See generally notes 448-518 infra and accompany
ing text (discussing good faith exception to exclusionary rule).

153. When the police seize the evidence unlawfully, but the defendant nonetheless pleads guilty, the 
prosecution might still “pay a price” for the illegal search in the form of a reduced sentence. These reduced 
sentences, however, have little deterrent effect on police conduct. Oaks, supra note 72, at 723 (citing 
Altschuler, The Prosecutor’s Role in Plea Bargaining, 36 U. Chi. L. Rev. 50, 82 (1968)).

154. Bivens v. Six Unknown Agents, 403 U.S. at 416 (Burger, C.J., dissenting).
155. LaFave & Remington, Controlling the Police: The Judge’s Role in Making and Reviewing Law 

Enforcement Decisions, 63 Mich. L. Rev. 987, 1005 (1965).
156. See Bivens v. Six Unknown Agents, 403 U.S. at 417 (Burger, C.J., dissenting) (presumed 

educational effect of judicial opinions reduced by long time lapse between original police action and final 
judicial evaluation).
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officers.157 Moreover, application of the exclusionary rule does not affect 
police officers in either their person or their pocketbook,158 and prosecutors 
who lose cases because of police misconduct have no control over the police 
procedures or actions that lead to the exclusion of evidence.159 Because those 
administrators who do have control over individual officers rarely learn of 
decisions involving officers in their own departments160 and are likely in any 
event to sympathize with the individual officers, discipline for violation of 
search and seizure norms is extremely rare.161 All of these realities greatly 
reduce whatever effect the exclusionary rule might have in theory162 and make 
it likely that police behavior will be governed by peer group pressure and the

157. Oaks, supra note 72, at 731. Police officers often lack the time, inclination, or training to grasp the 
nuances of complex decisions. Bivens v. Six Unknown Agents, 403 U.S. at 417 (Burger, C.J., dissenting). 
See also Coolidge v. New Hampshire, 403 U.S. 443, 483 (1971) (Court’s fourth amendment decisions point 
in differing directions and differ in emphasis); Amsterdam, supra note 133, at 349 (Court’s fourth 
amendment decisions not clear or consistent); Bums, Mapp v. Ohio, An All-American Mistake, 19 De 
Paul L. Rev. 80, 96-100 (1969) (confusion besets various fourth amendment decisions by Court). As 
noted in Sunderland, The Exclusionary Rule: A Requirement of Constitutional Principle, 69 J. Crim. L. & 
C. 141 (1978), a number of commentators believe that the exclusionary rule could be preserved 
substantially as is “if the constitutional law of search and seizure were made much less complex and 
reduced to rules more approproate to a constitution than to a code of criminal procedure.” Id. at 158 n.136; 
see Friendly, The Bill of Rights as a Code of Criminal Procedure, 53 Calif. L. Rev. 929, 952 n.117 (1965) 
(search and seizure law should be simplified to eliminate technical violations of fourth amendment); 
Martinelli, Search and Seizure: Recent Developments and the Slow Strangulation of the Exclusionary Rule, 
4 Ohio N.L. Rev. 296, 316 (1977) (because critics attack complexity of exclusionary rule, courts should 
establish guidelines understandable to individual police officer). In his treatise, Professor LaFave argues 
that the confusion existing in search and seizure law arises from the content of the rules rather than the 
remedy. 1 LaFave, Treatise, supra note2, § 1.2, at 25 (quoting Paulsen, The Exclusionary Rule and 
Misconduct by the Police, 52 J. Crim. L.C. & P S. 252, 256 (1961)).

158. Oaks, supra note 72, at 725. See also Bivens v. Six Unknown Agents, 403 U.S. at 416 (Burger, C.J., 
dissenting) (police stake in successful prosecution is same as prosecutor’s or public’s). A number of 
commentators have noted that the exclusionary rule does not aim specifically to deter individual 
government agents with the threat or actual imposition of punishment. 1 LaFave, Treatise, supra note 2, 
§ 1.2, at 28 (citing Dworkin, Fact Style Adjudication and the Fourth Amendment: The Limits of Lawyering, 
48 Ind. L.J. 329, 332-33 (1973)); Amsterdam, supra note 133, at 431; Oaks, supra note 72, at 709-10; See 
also United States v. Peltier, 422 U.S. 531, 556-57 (1975) (Brennan, J., dissenting); Yackle, supra note 3, at 
426. Rather, the rule contemplates that a general deterrent effect will result from its “moral or educative 
influence,” and its promotion of “patterns or habits of conforming behavior.” Oaks, supra note 72, at 711- 
12; see Amsterdam, supra note 133, at 431-32 (exclusionary rule deters violation by depreciating value of 
illegally seized evidence). The rule also encourages top officials “to develop standard police procedures that 
will ensure the admissibility of any evidence obtained.” Yackle, supra note 3, at 426.

159. Bivens v. Six Unknown Agents, 403 U.S. at 417 (Burger, C.J., dissenting); Oaks, supra note 72, at 
726. Although the police generally follow the prosecutor’s instructions or guidelines, neither the police nor 
the prosecutor assumes that the prosecutor is responsible for developing administrative policies to control 
police behavior. President’s Commission on Law Enforcement and the Administration of 
Justice; Task Force Report: The Police 31 (1967) [hereinafter Task Force Report],

160. Police administrators often have to rely primarily on newspapers to learn of judicial decisions, 
even those involving their own officers. Task Force Report, supra note 159, at 33; see Critique, supra 
note 114, at 763 (communication within court and to prosecutors and police is ineffective). See generally S. 
Wasby, Small Town Police and the Supreme Court (1976).

161. According to Oaks, not a single law enforcement agency ties individual sanctions to application of 
the exclusionary rule. Oaks, supra note 72, at 710. Apparently, officers are rarely disciplined even when 
their conduct results in judgments against them or their employer. Project, Suing The Police in Federal 
Court, 88 Yale L.J. 781, 810-14(1979).

162. Bivens v. Six Unknown Agents, 403 U.S. at 417 (Burger, C.J., dissenting). 
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needs of the situation,163 rather than by the pronouncements of courts for 
which many officers have complete disdain.164

163. Oaks, supra note 72, at 727. As an example, Professor Oaks cites the situation in which an officer 
conducts an illegal search and finds an unlawful weapon or narcotics. Id. Regardless of the exclusion of the 
evidence and the subsequent release of the defendant, the officer has fulfilled his function of confiscating 
illicit property. Id. at 728-29 (citing J. Skolnick, supra note 143, at 220). Thus, from the officer’s point of 
view, unless the search is proscribed by departmental rules, the results of the search can be “only good.” Id. 
at 729.

164. Wingo, supra note 150, at 576. Disdain for the judiciary may be greater in those jurisdictions 
where the prosecution cannot appeal rulings by the trial judge. Task Force Report, supra note 159, at 
31.

165. Stone v. Powell, 428 U.S. 465, 590 (1976).
166. Oaks, supra note 72, at 737-38.
167. Id.
168. See Kaplan, supra note 135, at 1036 (dangerous defendants in serious cases usually not released 

because of existence of nonexcludable evidence or other charges unrelated to excluded evidence, and 
courts’ willingness to stretch rules to find police conduct legal).

169. Oaks, supra note 72, at 681-85, 724; see Wright, supra note 141, at 741 (exclusionary rule generally 
applied to crimes involving gambling, narcotics, or possession of weapons). See generally Geller, Enforcing 
the Fourth Amendment: The Exclusionary Rule and Its Alternatives, 1975 Wash. U.L.Q. 621, 625 n.6 
(discussing empirical evidence).

170. Kaplan, supra note 135, at 1036.
171. Id.; see note 153 supra (suggesting that defendant pleading guilty may receive reduced sentence 

because of illegal search).
172. Kaplan, supra note 135, at 1036. A number of authorities have suggested that the “courts dilute 

B. COSTS

In contrast to the uncertain and, at best, limited deterrent effects of 
exclusion, the costs of exclusion are clear and substantial. The most obvious 
of these costs, though not necessarily the most important, is that application 
of the rule often frees the guilty.165 As Professor Oaks has observed, this 
objection to the exclusionary rule is more persuasive in the search and seizure 
context than in the eyewitness identification or coerced confession contexts, 
because faulty lineup identifications and coerced confessions are of questiona
ble reliability, whereas physical evidence retains the same measure of 
reliability whether obtained legally or illegally.166 Moreover, unlike the 
exclusion of confessions, the exclusion of illegally obtained evidence frequent
ly results in an immediate end to the prosecution.167

In practice, as even opponents of the exclusionary rule admit, few 
dangerous offenders are released by application of the rule.168 In part this is 
because a disproportionate percentage of illegal searches and seizures occur in 
the context of victimless crimes,169 where the justification for using the 
criminal process to regulate the particular conduct is questionable. In these 
cases, the cost to society is essentially nil if a conviction is lost because of an 
illegal search. In more serious cases, the defendant is often charged with 
several offenses, not all of which necessarily involve the illegally obtained 
evidence.170 In addition, most serious cases end in guilty pleas and questiona
ble searches are simply factored into the bargain.171 Finally, the police are 
more careful in serious cases, and most courts have developed a remarkable 
facility for molding legal doctrine so as to find questionable searches and 
seizures legal.172 Nonetheless, the exclusionary rule often prevents the 



1981] Exclusionary Rule 1383

factfinder from considering probative and reliable evidence and thereby 
distorts the factfinding process.173 The rule also shifts the focus of the trial by 
diverting attention from “the ultimate question of guilt or innocence that 
should be the central concern in a criminal proceeding.”174 In addition, the 
administration of the exclusionary rule, like many procedural requirements, 
fosters perjury,175 consumes valuable judicial resources,176 and contributes to 
court delays.177 As a result, some dangerous individuals are released for long 
periods pending trial and some innocent defendants languish in jail “while the 
criminal argues.”178

the substantive right against unreasonable searches and seizures rather than suppress evidence.” Geller, 
supra note 169, at 682-83; see Allen v. McCurry, 449 U.S. 90, 115 (1980) (Blackmun, J., with Brennan & 
Marshall, JJ., dissenting) (faced with decision whether to exclude relevant evidence, trial court may 
reshape fourth amendment law because of potential damage to truth-seeking process caused by excluding 
relevant evidence); Coe, supra note 141, at 38 (rigidity of exclusionary rule forces courts to distort law); 
McMillan, Is There Anything Left of the Fourth Amendment?, 24 St. Louis U.L.J. 1, 3-7 (1979) (many of 
post-1973 Court decisions eviscerate fourth amendment rights in order to avoid operation of exclusionary 
rule); Wilkey, A Call for Alternatives to the Exclusionary Rule: Let Congress and the Trial Court Speak, 62 
Judicature 351, 356 (1979) (trial judges often blatantly hypocritical in defining unreasonable search and 
seizure because they think criminal should not escape unpunished). See generally Oaks, supra note 72, at 
747 (discussing views of Professors Wigmore, Barrett, and Kitch on dilution of rights).

173. Coe, supra note 141, at 24.
174. Stone v. Powell, 428 U.S. 465, 489-90 (1976); see Coe, supra note 141, at 24-25; Oaks, supra note 

72, at 742-43; Note, Excluding the Exclusionary Rule: Congressional Assault on Mapp v. Ohio, 61 Geo. 
L.J. 1453, 1457-58 (1973). See generally McGowan, Rule-Making and the Police, 70 Mich. L. Rev. 659, 
663-64 n.7 (1972) (constant dialectic tension in criminal justice system between objective of efficient law 
enforcement and maximization of due process liberties has become established analytical framework for 
most scholars) (citing Parker, Two Models of the Criminal Process, 113 U. Pa. L. Rev. 1 (1964)); Seidman, 
Factual Guilt and the Burger Court: An Examination of Conformity and Change in Criminal Procedure, 80 
Colum. L. Rev. 436, 449 (1980) (because it involves loss of highly probative evidence, exclusionary rule 
presents conflict between process and result in starkest form).

175. Commentators have suggested that the rule encourages the police to perjure themselves in some 
cases in order to prevent the exclusion of evidence. Oaks, supra note 72, at 739-40. See generally United 
States v. Janis, 428 U.S. 433, 447 n.18 (1976) (citing cases and commentary suggesting that police lie in 
order to avoid exclusion of evidence); Sevilla, The Exclusionary Rule and Police Perjury, 11 San Diego L. 
Rev. 839 (1974) (same). While undoubtedly true, this would seem to be the inevitable result of attaching 
meaningful consequences to violations of fourth amendment rights. Indeed, any remedy that adversely 
affects the officer in any significant way, such as tort remedies or criminal penalties, presumably would be 
even more likely to encourage perjury. The opposite type of perjury, involving collusion between police 
officers and defense attorneys to obtain the acquittals of guilty defendants, also seems to exist. Geller, supra 
note 169, at 673. In a similar vein, Professor Oaks suggests that the exclusionary rule gives police the power 
to immunize a particular defendant against prosecution by purposefully conducting an illegal search. Oaks, 
supra note 72, at 749-50. See also Dash, Cracks in the Foundations of Criminal Justice, 46 III. L. Rev. 385, 
392 (1951) (discussing illegal police raids conducted in order to immunize illegal gambling operations); 
Spiotto, Search and Seizure: An Empirical Study of the Exclusionary Rule and Its Alternatives, 2 J. Legal 
Stud. 243, 275 n.69 (1973) (opportunities for police mendacity abound because application of rule turns on 
police testimony); Wilkey, The Exclusionary Rule: Why Suppress Valid Evidence?, 62 Judicature 214, 
226 (1978) (police make phony raids in order to immunize defendants).

176. K. Davis, Police Discretion 126 (1975); Geller, supra note 169, at 679.
177. Coe, supra note 141, at 25; Oaks, supra note 72, at 742, 747-48; Seidman, supra note 174, at 443 

n.38; Spiotto, supra note 175, at 249-50.
178. Seidman, supra note 174, at 443; see Brady v. Maryland, 397 U.S. 742, 752 (1970) (emphasizing 

need to conserve scarce resources for those cases in which substantial issue exists as to defendant’s guilt); 
Brady v. Allen, 344 U.S. 443, 537 (1953) (Jackson, J., concurring) (“it must prejudice the occasional 
meritorious application to be buried in a flood of worthless ones”); Friendly, Is Innocence Irrelevant? 
Collateral Attack on Criminal Judgments, 38 U. Chi. L. Rev. 142, 148 n.26 (1970) (time spent on 
procedural issues would be better spent trying cases).
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In the final analysis, public perception that the exclusionary rule releases 
guilty defendants is more important than the statistics underlying this 
perception.179 Indeed, this perception is partly responsible for the rule’s 
greatest cost—a loss of public respect for the judiciary and for the law itself.180 
Professor Kaplan refers to this as “the political price of the rule,”181 and 
explains that because the rule operates only after the discovery of incriminat
ing evidence, its political price is necessarily high.182 In addition, the price is 
high because the evidence excluded is generally reliable and probative.183 
Finally, the exclusionary rule affords a guilty defendant a windfall that seems 
contrary to popular notions of justice.184

179. Coe, supra note 141, at 25.
180. Id.; Burger, supra note 65, at 22; Paulsen, The Exclusionary Rule and Misconduct By the Police, 52 

J. Crim. L.C. & PS. 255, 256 (1961).
181. Kaplan, supra note 135, at 1035.
182. Id. at 1037. See also Burger, supra note 65, at 12 (public views application of rule as frustration of 

justice without understanding underlying rationale).
183. Stone v. Powell, 428 U.S. 465, 490 (1976) (citing Kaufman v. United States, 394 U.S. 217, 237 

(1969) (Black, J., dissenting)).
184. 428 U.S. at 490; Kaplan, supra note 135, at 1027. See also Bivens v. Six Unknown Agents, 403 U.S. 

388, 418-19 (1971) (Burger, C.J., dissenting).
185. Coolidge v. New Hampshire, 403 U.S. 443, 454-55(1971).
186. Id.
187. Amsterdam, supra note 133, at 388.
188. Cf. Brinegar v. United States, 338 U.S. 160, 183 (1949) (Jackson, J., dissenting) (suggesting that 

improper search for threatened kidnap victim be sustained while similar search for bootlegger should be 
rejected).

189. Camara v. Municipal Court, 387 U.S. 523, 537 (1967).
190. Cf. Amsterdam, supra note 133, at 388.

Insofar as probative evidence is excluded solely because of a failure to 
comply with the warrant requirement, this criticism has some merit. On 
numerous occasions, the Court has declared that warrantless searches are per 
se unreasonable—subject only to certain exceptions.185 Consequently, evi
dence discovered in a warrantless search may be inadmissible regardless of 
how strong the probable cause that led to the search.186 Whatever the merits 
of the warrant requirement, if evidence is excluded under these circum
stances, it is because of an officer’s failure to comply with an essentially 
technical procedure and not because of the invasion of substantive rights. In 
such a case, the windfall that the exclusionary rule affords a defendant 
accused of a serious crime seems totally out of proportion to the magnitude of 
the police error.

A similar problem involving proportionality stems from the Court’s 
consistent treatment of the fourth amendment as a “monolith.”187 For 
example, traditionally the Court has said that if a particular intrusion is 
unreasonable in the context of a search for a bootlegger and a “few bottles of 
bourbon,” the same intrusion is no less unreasonable in the context of a search 
for a kidnapper and his victim or for a terrorist with an atomic bomb.188 In 
theory, assessing the constitutionality of intrusions without regard for the 
context seems inconsistent with the reasonableness test, which balances the 
need for the search against the severity of the resulting invasion,189 and in 
practice it strains the process of fourth amendment interpretation.190

Finally, disproportionate results are apparent whenever a fourth amend
ment violation involves a good faith effort by the police to comply with the
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amendment’s proscriptions. Although the Supreme Court seems to be moving 
toward denying exclusion in this situation,191 the possibility still exists that a 
court would exclude evidence of a particularly heinous crime and release a 
defendant because of a good faith failure to procure a warrant despite 
probable cause to do so.192

191. See Note, Impending "Frontal Assault” on the Citadel: The Supreme Court’s Readiness to Modify 
the Strict Exclusionary Rule of the Fourth Amendment to a Good Faith Standard, 12 Tulsa L. Rev. 337, 
356 (1976) (Court eventually will modify exclusionary rule to exempt evidence obtained pursuant to good 
faith searches).

192. Cf. Coolidge v. New Hampshire, 403 U.S. 443, 493 (1971) (Burger, C.J., dissenting in part and 
concurring in part) (reversal of defendant’s murder conviction as result of police failure to comply with 
fourth amendment illustrates monstrous price paid for exclusionary rule).

193. Burger, supra note 65, at 22; see Whitely v. Warden, 401 U.S. 560, 570 (1971) (Black, J., with 
Burger, C.J., dissenting) (criticizing majority’s decision as gross miscarriage of justice that may “make 
many good people believe our Court actually enjoys frustrating justice by unnecessarily turning 
professional criminals loose to prey upon society with impunity”).

194. McGuire v. United States, 273 U.S. 95, 99 (1927).
195. These factors may include wealth, status, connections, the particular court or judge, or even sheer 

luck.
196. Oaks, supra note 72, at 753; see Stone v. Powell, 428 U.S. 465, 496, 500 (1976) (Burger, C.J., 

concurring) (incentives for developing new procedures or remedies will remain minimal or nonexistent as 
long as exclusionary rule retained in present form); Wilkey, The Exclusionary Rule: Why Suppress Valid 
Evidence? 62 Judicature 214, 217-18 (1978) (same). But see Kamisar, The Exclusionary Rule in 
Historical Perspective: The Struggle to Make the Fourth Amendment More Than an Empty Blessing, 62 
Judicature 336, 350 (1979) (discarding rule will not promote search for alternatives, but will only serve 
to placate its opponents and relieve public pressure).

197. 338 U.S. 25 (1949).
198. Id. at 31.
199. Id. at 31 & n.2.
200. Mapp v. Ohio, 367 U.S. 643, 657 (1961).

It is situations of this sort that have led to the perception that the 
suppression doctrine has defeated justice and caused a widespread loss of 
respect for the law.193 To some observers, a criminal prosecution seems to be 
little more than a game that the government loses whenever it has not played 
exactly by the rules.194 Obviously, arbitrary factors other than the illegal 
seizure of evidence may also affect the outcome of a case.195 Nonetheless, to 
the extent that such factors seem to determine whether a person will be 
convicted, the moral force behind the criminal justice system is dissipated.

C. ALTERNATIVES AND MODIFICATIONS

The existence of the exclusionary rule may be responsible for delaying or 
preventing the development of viable alternatives for deterring illegal police 
conduct.196 197 Potentially viable alternatives do exist, however. In Wolf v. 
Colorado191 the Supreme Court refused to require the states to enforce the 
fourth amendment through the exclusionary rule because “equally effective” 
alternatives were available.198 Among these alternatives, the court listed 
private causes of action against police, internal police discipline, self-help, and 
criminal prosecution.199 Twelve years later, however, the Court characterized 
these remedies as “worthless and futile” when it overruled Wolf and imposed 
the exclusionary rule on the states.200 In recent years, the high cost of 
exclusion, coupled with the lack of any definitive proof that it in fact deters 
illegal searches, has inspired renewed judicial and scholarly criticism of the 
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rule,201 as well as a re-examination of the traditional alternatives maligned in 
Mapp.

Dissatisfaction with the exclusionary rule also has spawned a wide variety 
of suggestions to modify the rule by eliminating its disproportionate effects,202 
as well as proposals for abolishing it entirely.203 Thus, it has been suggested 
that fourth amendment violations might be deterred either through judicial 
devices such as improved civil damage actions, criminal penalties, and 
injunctions, or through nonjudicial devices such as civilian or police review 
boards, ombudsmen, and police rulemaking. Most discussion of these alterna
tives concerns their effectiveness as deterrents and their costs in terms of other 
values. Little, if any, attention is ordinarily focused on whether certain 
devices, such as civil damage actions, might be particularly appropriate 
because they both promote deterrence and provide compensation for victims 
of illegal searches.

1. Alternatives

Civil Damage Actions. The avenue of redress most readily available to
the victim of an illegal search is the civil damage action. Traditionally, victims 
of illegal searches could sue for damages in an action for trespass or, in some 
instances, assault, battery, false arrest, or false imprisonment.204 In addition, 
many state statutes,205 as well as section 1983 of the Civil Rights Act of 
1871,206 are available to persons seeking redress in state or federal court

201. LaFave, Probable Cause From Informants: The Effects of Murphy’s Law on Fourth Amendment 
Adjudication, 1977 U. III. L.F. 1, 67.

202. Batey, Deterring Fourth Amendment Violations Through Police Disciplinary Reform, 14 Am. 
Crim. L. Rev. 245, 271 (1976).

203. See, e.g., Foote, Tort Remedies for Police Violations of Individual Rights, 39 Minn. L. Rev. 493, 
514-16 (1955) (advocating replacement of exclusionary rule with tort remedies); Peterson, Restrictions in 
the Law of Search and Seizure, 52 Nw. U.L. Rev. 46, 62 (1957) (advocating replacement of exclusionary 
rule with civil rights office to investigate police violations of constitution); Plumb, Illegal Enforcement of 
the Law, 24 Cornell L.Q. 337, 385-91 (1939) (proposing alternative remedies); Wigmore, Using Evidence 
Obtained by Illegal Search and Seizure, 8 A.B.A. J. 479, 484 (1922) (criticizing exclusionary rule).

204. “Unlike false arrest, a search in violation of the fourth amendment is not itself a tort." Dellinger, 
Of Rights and Remedies: The Constitution as a Sword, 85 Harv. L. Rev. 1532, 1535 n.20 (1972). Trespass 
and other common law actions have long been appropriate in many illegal search cases. See Entick v. 
Carrington, 95 Eng. Rep. 807, 812 (K.B. 1765) (unlawful warrant not a defense to trespass action); 
Dellinger, supra, at 1538 (action for false arrest and false imprisonment are appropriate); Geller, supra note 
169, at 690 (actions for false arrest, false imprisonment, trespass, assault, and malicious destruction of 
property are appropriate); Newman, Suing the Lawbreakers: Proposals to Strengthen the Section 1983 
Damage Remedy for Law Enforcers' Misconduct, 87 Yale L.J. 447, 450 n. 11 (1978) (false arrest action 
appropriate).

205. See Newman, supra note 204, at 450-51 n.13 (citing statutes).
206. 42 U.S.C. § 1983 (1976 & Supp. Ill 1979) (originally enacted as Act of April 20, 1871, ch. 22, § 1, 

17 Stat. 13 (1873)). Section 1983 provides:

Every person who, under color of any statute, ordinance, regulation, custom, or usage, of any 
State or Territory or the District of Columbia, subjects, or causes to be subjected, any citizen 
of the United States or other person within the jurisdiction thereof to the deprivation of any 
rights, privileges, or immunities secured by the Constitution and laws, shall be liable to the 
party injured in an action at law, suit in equity, or other proper proceeding for redress. For 
the purposes of this section, any Act of Congress applicable exclusively to the District of 
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against state officers for violations of constitutional rights. Finally, actions 
premised on an illegal search by federal officers, previously possible only on 
common law tort theories, are now possible against the federal government 
itself pursuant to the Federal Tort Claims Act (FTCA)* 207 and against 
individual officers under the cause of action created in Bivens v. Six Unknown 
Agents.208

Columbia shall be considered to be a statute of the District of Columbia.

Id. The Supreme Court’s decision in Monroe v. Pape, 356 U.S. 167 (1961), breathed new life into the long 
dormant section 1983 by abolishing the defense theretofore available to state officers that the conduct in 
question also violated state law. Newman, supra note 204, at 451-52.

207. 28 U.S.C. §§ 1291, 1346, 1402, 1504, 2110, 2401, 2402, 2411, 2412, 2671-2680 (1976). In 1974 
Congress amended the FTCA to permit actions against the federal government. Act of Mar. 16, 1974, Pub. 
L. No. 93-253, § 2, 88 Stat. 50 (amending 28 U.S.C. § 2680(h) (1970)). In addition, a cause of action may lie 
against “any person” who engages in illegal wiretapping or eavesdropping. 18 U.S.C. § 2520 (1976).

208. 403 U.S. 388 (1971). Discussion of civil and tort remedies typically analyzes the effectiveness of 
those remedies in deterring fourth amendment violations, even though many such remedies were originally 
conceived for the purpose of compensating victims of particular wrongs. See id. at 395-98 (purpose of civil 
remedy against federal agents for fourth amendment violations was compensatory); cf. Owen v. City of 
Independence, 445 U.S. 622, 1415-16 (1980) (section 1983 of Civil Rights Act intended to provide both 
compensation and deterrence). But see Carlson v. Green, 446 U.S. 14, 21 (1980) (Bivens remedy serves both 
compensatory and deterrent purposes); Note, Damage Awards for Constitutional Torts: A Reconsideration 
After Carey v. Piphus, 93 Harv. L. Rev. 966, 980-81 (1980) (primary purpose of § 1983 to deter violations 
of newly created fourteenth amendment rights). Regardless of the intended purpose of civil or tort 
remedies, if the party who either directly or indirectly commits an injury or who has control over the 
wrongdoer is forced to pay compensation, this should tend to deter future wrongdoing.

209. Note, The Fourth Amendment Exclusionary Rule: Past, Present, No Future, 12 Am. Crim. L. Rev. 
507, 531 (1975); see Foote, supra note 203, at 499 (officers often unable to pay damage awards); Oaks, supra 
note 72, at 673 (same); Wingo, supra note 150, at 580 (same).

210. The doctrine of sovereign immunity rests on the theory that “there can be no legal right against the 
authority that makes the law on which the right depends.” Kawananokoa v. Polyblank, 205 U.S. 349, 353 
(1907); see Owen v. City of Independence, 445 U.S. 622, 645 n.28 (1980) (American doctrine of sovereign 
immunity derives from personal immunity of English monarch). Although no constitutional basis exists for 
the federal government’s sovereign immunity, the eleventh amendment bars suits against unconsenting 
states in federal court. U.S. Const, amend. XI; Edelman v. Jordon, 415 U.S. 651, 662-63 (1974). This 
immunity applies in federal courts even if the state has waived common law sovereign immunity against 
suits in its state courts. Id. at 677 n.19. A state may invoke sovereign immunity whenever the suit 
ultimately seeks money from the state, regardless of whether the state is a named party or not. Id. at 663 
(quoting Ford Motor Co. v. Department of Treasury, 323 U.S. 459, 464 (1945)). This doctrine, however, 
does not apply to political subdivisions of a state. Hopkins v. Clemson Agricultural College, 221 U.S. 636, 
645 (1911); see Williams v. Brown, 398 F. Supp. 155, 160 (N.D. Ill. 1975) (City of Chicago not immune 
from suit under eleventh amendment). Until recently, municipalities and most municipal agencies, 
townships, and counties, were immune from liability in suits at common law. For suits brought against 
them pursuant to section 1983, they were immune under the doctrine established by Monroe v. Pape, 365 
U.S. 167, 187-92 (1961), and City of Kenosha v. Bruno, 412 U.S. 507, 512-13 (1973), which held that 
municipalities are not “persons” under section 1983. The Supreme Court narrowed section 1983 immunity 
for municipalities in Monell v. Department of Social Services, 436 U.S. 658 (1978), when it reviewed the 
history of section 1983 and concluded that Congress had not intended immunity for municipalities if the 
plaintiff’s injury resulted from edicts or acts representing official policy. Id. at 694. The Court indicated, 
however, that municipal liability could not be predicated on a respondeat superior theory. Id. at 692-93. In 
Owen v. City of Independence, 445 U.S. 662 (1980), the Court held that a municipality could not assert a 
good faith defense to municipal liability. Id. at 650.

Until recently, most successful tort actions were brought against the officer 
individually and not against his employer. Although individuals were often 
“practically judgment proof,”209 states, municipalities, and other governmen
tal bodies were protected by broad immunities210 not available to individu
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als.211 While these immunities are no longer quite the formidable obstacle they 
once were,212 the individual who pursues a civil action founded on a violation 
of the fourth amendment still faces a wide range of other legal and practical 
difficulties, regardless of whether he brings the action against the individual 
officer or the governmental employer.

First, many victims of illegal searches are unaware that a search is illegal 
and, unless they are defendants in a criminal proceeding, they probably lack 
the incentive to discover such information.213 Second, even if the victim 
knows the police conduct was illegal, he must be willing to endure protracted 
administrative and judicial proceedings.214 The claimant also must be able to 
pay the often substantial costs of litigation215 even if he finds a lawyer who will 
take the case on a contingent fee basis. Third, the claimant and his attorney 
must be willing to run the risks of reprisals at the hands of both police and 
prosecutor.216

Moreover, a good faith belief by the police officer that his actions were 
legal,217 or that they conformed to police department regulations or cus-

211. At common law and even under 42 U.S.C. § 1983 (1976 & Supp. Ill 1979), official immunity or 
good faith defenses have absolved individuals acting in official capacities from liability for misconduct. 
Dellinger, supra note 204, at 1554. Thus, courts have granted judges, grand jurors, and prosecutors 
absolute immunity from suits based on actions performed within the scope of their duties. See Stump v. 
Sparkman, 435 U.S. 349, 364 (1978) (judges); Imbler v. Patchman, 424 U.S. 409, 423 & n.20, 431 (1976) 
(grand jurors and prosecutors). Executive officials and police officers, however, possess a qualified 
immunity that protects them if they act in good faith. See Scheuer v. Rhodes, 416 U.S. 232, 247-48 (1974) 
(governors); Pierson v. Ray, 386 U.S. 547, 557 (1967) (police officers). Of course, absolute immunity does 
not apply to actions taken in the “clear absence of all jurisdiction,” Stump v. Sparkman, 435 U.S. at 357, 
and officials with qualified immunity are liable for actions taken maliciously or in bad faith.

212. ABA Advisory Committee on the Police Function, Standards Relating to The 
Urban Police Function § 5.5 commentary, at 168 (1972) (many states no longer recognize doctrine of 
governmental immunity) [hereinafter ABA Standards]; see B. George, Constitutional Limita
tions on Evidence in Criminal Cases 115 (1969 ed.) (discussing states that have abolished sovereign 
immunity); Davis, An Approach to Legal Control of the Police, 52 Tex. L. Rev. 703, 718 n.38 (1974) 
(discussing status of sovereign immunity in different states).

213. Critique, supra note 114, at 793.
214. Note, The Applicability of the Exclusionary Rule in Administrative Adjudicatory Proceedings, 66 

Iowa L. Rev. 343, 368 (1981) [hereinafter Note, Exclusionary Rule in Administrative Proceedings], In 
some jurisdictions a civil death statute may bar a prisoner’s right to sue. Foote, supra note 203, at 507; 
Geller, supra note 169, at 692; Note, The Decline of the Exclusionary Rule: An Alternative to Injustice, 4 
Sw. U.L. Rev. 68, 85-86 (1972) [hereinafter Note, Decline of the Exclusionary Rule]. Although legally able 
to prosecute a lawsuit, many plaintiff's face substantial difficulty in doing so from inside a jail cell. Foote, 
supra, at 504-08.

215. See S. Schlesinger, Exclusionary Injustice: The Problem of Illegally Obtained 
Evidence 80 (1977) (civil rights litigation inhibited because of prohibitive costs; contingent fee 
representation unlikely because of low probability of success); Coe, supra note 141, at 47 (same); Gilligan, 
The Federal Tort Claims Act—An Alternative to the Exclusionary Rule? 66 J. Crim. L.C. & P.S. 1, 7 (1975) 
(same); Roche, A Viable Substitute for the Exclusionary Rule: A Civil Rights Appeals Board, 30 Wash. & 
Lee L. Rev. 223 (1973) (same); Note, supra note 174, at 1463 (same).

216. See Amsterdam, supra note 133, at 430 (suggesting that lawyers have no incentive to represent 
plaintiff in suit for damages against police); Geller, supra note 169, at 692 (suggesting that fear of reprisals 
prevents civil suits against police); Wingo, supra note 150, at 579 n.45 (same) (citing authorities); Note, 
Exclusionary Rule in Administrative Proceedings, supra note 214, at 368 & n.156 (same).

217. A number of commentators have suggested that courts and juries tend to focus on the officer’s 
belief in the legality of his actions and ignore the question of whether his belief was reasonable. Theis, Good 
Faith as a Defense to Suits for Police Deprivation of Individual Rights, 59 Minn. L. Rev. 991, 1009-12 
(1975); Comment, Accountability for Government Misconduct: Limiting Qualified Immunity and the Good 
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toms,* 218 ordinarily constitutes a partial and possibly a complete defense in any 
action against the officer.219 Even if this defense is not available, juries 
historically sympathize with the police220 who possess an image of authority 
and respectability,221 while many plaintiffs may not leave good impressions on 
the jury,222 especially when they have been previously charged with or 
convicted of a crime.223 Finally, the plaintiff may be unable to prove actual 
damages because a search ordinarily does not directly injure a person or his 
property.224

Faith Defense, 49 Temp. L.Q. 938, 951-53 (1976); Comment, The Defense of Good Faith Under § 1983, 
1971 Wash. U.L.Q. 666, 670-72. But cf. Project, supra note 161, at 803-04 (suggesting that good faith 
defense far less important to outcome of jury trials than anticipated because jurors do not remember it, 
attorneys do not understand it or are not aware of it, and judges do not charge it).

218. Geller, supra note 169, at 693; cf. South Dakota v. Opperman, 428 U.S. 364, 366, 372 (1976) 
(emphasizing that police conducted inventory search of car pursuant to standard police procedures).

219. Note, Damage Remedies Against Municipalities for Constitutional Violations, 89 Harv. L. Rev. 
922, 923 (1976); see Pierson v. Ray, 386 U.S. 547, 557 (1967) (in actions for false arrest and imprisonment, 
as well as in actions under 42 U.S.C. § 1983 (1976 & Supp. Ill 1979), officers have available defense of good 
faith and probable cause); Bivens v. Six Unknown Agents, 456 F.2d 1339, 1348 (2d Cir. 1972) (good faith 
and reasonable belief in validity of arrest and search and in necessity of manner of conducting arrest and 
search constitutes defense to action created in Bivens), on remand from 403 U.S. 288 (1971). See generally 1 
LaFave, Treatise, supra note 2, § 1.8, at 165-68 (discussing civil actions). Of course, these defenses are 
unavailable to an officer acting outside the scope of his authority. See Kelley v. Dunne, 344 F.2d 129, 133 
(1st Cir. 1965) (postal inspector not entitled to immunity from suit when he lied about having arrest 
warrant); Hughes v. Johnson, 305 F.2d 67, 70 (9th Cir. 1962) (game wardens not entitled to immunity from 
suit for conducting illegal search). See generally Mathes & Jones, Toward a “Scope of Official Duty" 
Immunity for Police Officers in Damage Actions, 53 Geo. L.J. 889 (1965).

220. Roche, supra note 215, at 227.
221. Project, supra note 161, at 783. Substantial evidence exists of a pro-police bias among jurors. Id. at 

800.
222. Roche, supra note 215, at 228. Research conducted in Connecticut showed at least 39% of 

plaintiffs to be members of minority groups. Project, supra note 161, at 791. Both race and “nonmiddle
class lifestyles” seem to create prejudice in jurors. Id. at 794-799.

223. A previous indictment or conviction evokes a particularly strong negative reaction in jurors. 
Project, supra note 161, at 798. See Note, Grievance Response Mechanisms for Police Misconduct, 55 Va. L. 
Rev. 909, 918 (1969) (if plaintiff poor, uneducated, or has criminal record, credibility will be low) 
[hereinafter Note, Grievance Response Mechanisms], quoted in S. Schlesinger, supra note 215, at 81. The 
great majority of potential tort plaintiffs “lack the minimum elements of respectability which must be 
present to form a base upon which the fiction of reparation can operate.” Foote, supra note 203, at 500; see 
ABA Standards, supra note 212, § 5.3 commentary, at 153 (“Unsavory aspects in the character of a 
plaintiff make him less impressive to a jury”); Dellinger, supra note 204, at 1553 (same); Note, supra note 
209, at 530 (same). Moreover, because the sued officer may incur a severe financial loss, the possibility of 
perjury to conceal violations is very real. Hyman, In Pursuit of a More Workable Exclusionary Rule: A 
Police Officer’s Perspective, 10 Pac. L.J. 33, 52 (1978).

224. Geller, supra note 169, at 693; see Wolf v. Colorado, 338 U.S. 25, 43 (1949) (Murphy, J., 
dissenting) (“If the Officer searches with care he can avoid all but nominal damages”); Spiotto, supra note 
175, at 272 (statistical study of manner in which police search indicates that often physical damage to 
property is not great); Project, supra note 161, at 89-90 n.37 (actions against police yield low damage 
awards).

Even if a plaintiff does prove damages, the amount of the judgment tends to be low. Wingo, supra note 
150, at 579-8 Oaks, supra note 72, at 673 In some instances punitive damages may be recoverable although 
the award is necessarily contingent upon a showing of actual damages. Spiotto, supra note 175, at 272; see 
18 U.S.C. § 2520 (1976) (authorizing punitive damages in suit for illegal wiretapping under that section). 
But see 28 U.S.C. § 2674 (1976) (denying punitive damages in action under FTCA). See generally 
Comment, Presumed Damages for Fourth Amendment Violations, 129 U. Pa. L. Rev. 192 (1980). 
Moreover, judgments against officers are often uncollectable. ABA Standards, supra note 212, § 5.3 
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The difficulties facing the claimant in pursuing a civil action for an illegal 
search and seizure have inspired numerous proposals aimed at eliminating or 
reducing these barriers. As early as 1955, Professor Foote suggested that tort 
remedies should be overhauled in order to render governments liable for the 
torts of their officers and to restrict the “clean hands” defense.225 More 
recently, in a dissenting opinion in Bivens v. Six Unknown Named Agents of 
the Federal Bureau of Narcotics,226 Chief Justice Burger proposed that 
Congress develop an administrative or quasi-judicial remedy against the 
government to compensate persons whose fourth amendment rights have been 
violated.227 Specifically, the Chief Justice suggested the following form of 
remedy:

commentary, at 153; Foote, supra note 203 at 499; Oaks, supra note 72, at 673. Because individual 
defendants are usually indemnified, the problem of collecting damage awards is much less important than 
formerly thought. Project, supra note 161, at 811.

225. Foote, supra note 203, at 514-15.
226. 403 U.S. 388 (1971).
227. Id. at 422 (Burger, C.J., dissenting).
228. Id. at 422-23. Under this proposal, appellate review would be available in the same manner as 

currently available. Id. at 423.
229. See, e.g., ABA Standards, supra note 212, § 5.5 (“In order to strengthen the effectiveness of the 

tort remedy for improper police activities, municipal tort liability, where it still exists, should be repealed 
and municipalities should be fully liable for the actions of police officers who are acting within the scope of 
their employment as municipal employees”); Davis, supra note 212, at 719 (same); Dellinger, supra note 
204, at 1552-63 (same); Newman, supra note 204, at 455-58 (same). See generally Note, "Damages or 
Nothing"—The Efficacy of the Bivens Type Remedy, 64 Cornell L. Rev. 667, 697-98 & n. 171 (1979) 
(advocating abrogation of sovereign immunity).

230. S. Schlesinger, supra note 215, at 79.
231. Id. (citing Davis, supra note 212, at 718). See generally authorities cited note 212 supra.

(a) waiving sovereign immunity for causes of action arising out 
of the illegal acts of law enforcement personnel committed in the 
line of duty;

(b) establishing a cause of action for damages for any person 
injured by a government agent’s conduct violating the fourth 
amendment or violating any other statute enacted to regulate 
official conduct;

(c) forming a tribunal of lawyers, who would not be swayed by 
sympathy for officers or by prejudice against criminals, to adjudi
cate all claims under the proposed statute;

(d) providing that this remedy replace the fourth amendment 
exclusionary rule; and

(e) prohibiting the exclusion of evidence in any criminal pro
ceedings because of fourth amendment violations.228

In response to widespread concern,229 the federal and many state govern
ments recently have abolished sovereign immunity and assumed liability for 
their officials’ misconduct.230 This trend, apparent in both judicial decisions 
and legislative action,231 received a major boost in 1974 when Congress 
amended the FTC A to waive the federal government’s sovereign immunity 
with respect to any claim arising out of a federal officer’s assault, battery, 
false imprisonment, false arrest, abuse of process, or malicious prosecu
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tion.232 Because the FTCA does not provide for a jury trial,233 the 1974 
amendments, though not intended to replace the exclusionary rule,234 made 
the FTCA into a remedy similar to the kind suggested by the Chief Justice in 
his Bivens dissent.235

In addition, a majority of the Supreme Court ruled in Bivens that a fourth 
amendment violation gives rise to a cause of action in federal court against 
federal law enforcement officials.236 A Bivens action differs from a federal tort 
claim under the FTCA in several respects. First, the two types of actions are 
directed toward different defendants and may therefore be viewed as “paral
lel” and “complementary.”237 Second, a plaintiff may be able to recover 
punitive damages in a Bivens action238 but not under the FTCA, which 
specifically bars such recovery.239 Third, the good faith of an officer conduct
ing an illegal search will bar a plaintiff from recovering damages in a Bivens

232. Act of Mar. 16, 1974, Pub. L. No. 93-253, § 2, 88 Stat. 50 (amending 28 U.S.C. § 2680(h) (1970)). 
To be actionable against the federal government, these torts must be committed by a United States officer 
empowered by law to execute searches, seize evidence, or make an arrest. Id.

233. 28 U.S.C. § 2402 (1976) (claims to be tried by court sitting without jury).
234. Note, supra note 209, at 533. On the effect of the 1974 amendments, see generally Gilligan, supra 

note 215. See also Boger, Gitenstein and Verkuil, The Federal Tort Claims Act Intentional Torts 
Amendment: An Interpretive Analysis, 54 N.C.L. Rev. 497, 539 (1976) (suggesting that Congress did not 
impliedly exchange exclusionary rule for tort remedy that has as many obstacles to effective implementa
tion as does FTCA amendment). A number of commentators have suggested alternative procedures, 
somewhat analogous to those of the FTCA, for processing claims of civil rights violations. See Horowitz, 
Excluding the Exclusionary Rule—Can There Be an Effective Alternative? 47 L.A.B.J 91, 94 (1977) 
(recommending establishment of administrative or quasi-judicial body to hear claims predicated on alleged 
fourth amendment violations); Roche, supra note 215, at 238 (suggesting that states should handle civil 
rights claims like workmen’s compensation claims); cf. Davis, supra note 212, at 718, 722 (recommending 
establishment of system analogous to that of small claims settlement in 28 U.S.C. § 2672 (1976)).

235. Note, supra note 209, at 533-34.
236. 403 U.S. at 397. For an extensive discussion of the Bivens decision, see Dellinger, supra note 204. 

See also 1 LaFave, Treatise, supra note 2, § 1.8(b), at 173-79 & n.46 (discussing Bivens'); Note, supra 
note 229, 667-703 (same). Before Bivens, an ordinary tort action for trespass or false imprisonment was the 
only recourse available to a person whose rights federal agents violated. Dellinger, supra, at 1535. These 
actions might well have floundered on the “vagaries of state tort law” or on official or sovereign immunity. 
Id. A cause of action in federal court ensures uniformity and may result in recoveries that in state courts 
might otherwise have been precluded by state limitations on the definition of the common law torts, 
restrictions on the damages available, and doctrines of official immunity. Id. at 1552 n.104; cf. Carlson v. 
Green, 446 U.S. 14, 23 (1980) (uniform federal rule needed to redress victims whose constitutional rights 
were violated). Actions under Bivens are still subject to a wide range of limitations, such as jurisdictional 
requirements, statutes of limitations, or judgment proof defendants, which have so thwarted deserving 
plaintiffs that in practice Bivens may offer no remedy at all. Note, supra note 229, at 702.

237. Carlson v. Green, 446 U.S. 14, 20 (1980). In Carlson a prisoner’s mother brought suit on behalf of 
her dead son, alleging that prison officials had violated her son’s constitutional rights. After noting that the 
Bivens remedy serves a deterrent as well as a compensatory purpose, the Court contended that because that 
remedy is recoverable against individuals, it is more effective than the FTCA in deterring misconduct by 
United States officials. Id. at 21.

238. Carlson v. Green, 446 U.S. 14, 22 (1980). Before Carlson, the availability of punitive damages 
under Bivens was unsettled, see Note, supra note 208, at 983 n.102, although the view had been expressed 
that awarding such damages was consistent with both compensatory and deterrence purposes. Note, supra 
note 229, at 691 n.136.

239. 28 U.S.C. § 2674 (1976).
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action240 but not in an action under the FTCA.241 Fourth, the FTCA, by not 
providing for jury trials,242 avoids the possibility of jury bias towards police.243 
Finally, a Bivens action is founded on federal law, whereas an action under the 
FTCA depends on the existence of a cause of action under state law.244 In 
light of the differences between actions under the FTCA and those under 
Bivens, the Supreme Court has concluded that in the absence of special 
factors,245 a person wronged by an illegal search or seizure may pursue either 
remedy.246

While the FTCA does not provide for claims against any sovereigns other 
than the federal government, the Supreme Court held in Monell v. Depart
ment of Social Services241 that section 19 8 3248 does permit claims against 
municipalities and other local government units.249 Specifically, the Court 
stated that although a municipality cannot be held liable under section 1983 
solely on a respondeat superior theory,250 it can be sued directly under section 
1983 for monetary, declaratory, or injunctive relief when the allegedly 
unconstitutional action implements or executes an official policy statement, 
ordinance, regulation, or decision.251 Although the precise contours of

240. In Bivens v. Six Unknown Agents, 456 F.2d 1339 (2d Cir. 1972), on remand from 403 U.S. 288 
(1971), the Second Circuit recognized a defense based on “good faith and reasonable belief in the validity of 
the arrest and search and in the necessity for carrying out the arrest and search in the way the arrest was 
made and the search conducted.” Id. at 1348; see G.M. Leasing Corp. v. United States, 429 U.S. 338, 359 
(1977) (dictum) (good faith may be defense in Bivens action); cf. Pierson v. Ray, 386 U.S. 547, 557 (1967) 
(good faith and probable cause proper defenses in common law actions for false arrest and imprisonment as 
well as in actions under 42 U.S.C. § 1983).

241. See Crain v. Krehbiel, 443 F. Supp. 202, 216 (N.D. Cal. 1977) (United States not entitled to raise 
defenses of its employees in FTCA suits). But see Norton v. Turner, 581 F.2d 390, 393 (4th Cir.) (in suit 
under FTCA, United States entitled to raise all defenses available to its agents including good faith and 
reasonable belief), cert, denied, 439 U.S. 1003 (1978); Lucas v. United States, 443 F. Supp. 539, 543 
(D.D.C. 1977) (under theory of respondeat superior, United States can assert any defense available to its 
agents), affd, 590 F.2d 356 (D.C. Cir. 1979). A number of other minor differences between the two actions 
stem from possible differences in the statute of limitations, possible problems with acquiring personal 
jurisiction over individual defendants in Bivens actions, and the requirement that a Bivens plaintiff satisfy a 
$10,000 jurisdictional amount. See generally Note, supra note 229. In addition, whether the alleged injury 
resulted from intentional, reckless, or negligent activity might produce a different outcome depending on 
which action a plaintiff chooses. See generally Boger, Gitenstein & Verkuil, The Federal Tort Claims Act 
Intentional Torts Amendment: An Interpretive Analysis, 54 N.C.L. Rev. 497 (1976).

242. 28 U.S.C. § 2402 (1976).
243. Note, supra note 209, at 534. But cf. Kirst, Jury Trial and the Federal Tort Claims Act: Time to 

Recognize the Seventh Amendment Right, 58 Tex. L. Rev. 549, 551 (1980) (seventh amendment right to 
jury should apply to actions against United States under FTCA).

244. Carlson v. Green, 446 U.S. 14, 23 (1980) (citing 28 U.S.C. § 1346(b) (1976)).
245. Id. at 18 (quoting Bivens v. Six Unknown Agents, 403 U.S. at 396); see Seibert v. Baptist, 594 F.2d 

423, 428-31 (5th Cir. 1979) (per curiam) (dismissing plaintiffs action against the IRS under the FTCA and 
under Bivens), cert, denied, 446 U.S. 918 (1980).

246. Carlson v. Green, 446 U.S. 14, 18-23 (1980). Because the FTCA specifically provides that a 
judgment under the Act bars “any action by the claimant by reason of the same subject matter, against the 
employee of the government whose act or omission gave rise to the claim,” 28 U.S.C. § 2676 (1976), an 
individual who actually recovers under the Act ordinarily would be barred both from bringing an action in 
state court against federal officials and from pursuing whatever remedy he has under Bivens.

247. 436 U.S. 658 (1978).
248. 42 U.S.C. § 1983 (1976 & Supp. Ill 1979); see note 206 supra (quoting text of § 1983).
249. 436 U.S. at 690. The Court specifically overruled Monroe v. Pape, 365 U.S. 167 (1961).
250. Id. at 690-91.
251. Id. at 690. The Court indicated that local governments, like any other section 1983 person, “may 
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municipal liability under section 1983 were left unclear in Monell,* 252 253 the 
Court held in Owen v. City of Independence252 that municipalities have no 
section 1983 immunity for violations of constitutional rights254 and may not 
assert the good faith of their officers as a defense.255

be sued for constitutional deprivations visited pursuant to governmental ‘custom’ even though such a 
custom has not received formal approval through the body’s official decision making channels.” Id. at 690- 
91.

252. Id. at 695. The Court did say, however, that municipal bodies sued under section 1983 are not 
entitled to absolute immunity. Id. at 701.

253. 445 U.S. 622 (1980).
254. As the Court in Owen indicated, the immunity of municipalities and other local government 

bodies, unlike the immunity of states, never had a constitutional basis. To the extent that municipal 
immunity was available its basis was the common law. Id. at 637. After Fitzpatrick v. Bitzer, 427 U.S. 445 
(1976), however, even if a constitutional basis exists for local government immunity, Congress could 
override that immunity in the course of enacting “appropriate legislation” pursuant to section five of the 
fourteenth amendment, and provide for suits that would otherwise be constitutionally impermissible. See 
id. at 456 (Congress can override states’ sovereign immunity when enforcing fourteenth amendment); cf. 
Monell v. Department of Social Services, 436 U.S. at 690 n.54 (constitutional impediment to municipal 
liability does not exist).

255. 445 U.S. at 650-51, 655-56. Despite the dissent’s contention that “many local governments lack the 
resources to withstand substantial unanticipated liability,” id. at 670 (Powell, J., dissenting), the Court held 
that liability attaches “even where some constitutional development could not have been foreseen by 
municipal officials.” Id. at 655. The majority reasoned that fairness requires that losses resulting from 
constitutional violations be allocated to all taxpayers, rather than solely to those whose rights the 
government violated. Id.

In fight of 42 U.S.C. § 1988 (1976), which permits recovery of attorney’s fees, Monell and Owen will 
probably lead to a substantial increase in the already large number of section 1983 actions. Professor 
Newman calculates that 12,213 section 1983 actions were brought in 1977, as compared with 280 in 1960 
and 3,985 in 1970. Newman, supra note 204, at 452-53. He argues that section 1983 should be amended to 
encompass misconduct by federal as well as state officers. Id. at 456. See generally Comment, supra note 
224, at 192 (section 1983 actions have experienced burst of popularity).

256. See ABA Standards, supra note 212, § 5.5 commentary, at 167 (“Government liability for the 
misconduct of police officers acting within the scope of their employment is crucial if a tort remedy is to 
become a significant deterrent to police abuse”); Foote, supra note 203, at 514 (same).

257. Dellinger, supra note 204, at 1553, 1556. But see Task Force Report, supra note 159, at 31 
(“Even in the unusual case where an individual is able successfully to gain a money judgment against a 
police officer or governmental unit, this does not cause a réévaluation of departmental policy or practice”); 
Project, supra note 161, at 812-13 (section 1983 actions against local governments for police misconduct 
did not produce substantial changes in policy).

258. This encourges governmental authorities “to monitor the performance of their employees, to insist 
on observance of constitutional standards, and to exercise appropriate internal discipline when misconduct 
occurs.” Newman, supra note 204, at 457; see Owen v. City of Independence, 445 U.S. 622, 652 (1980) 
(threat that damages may be levied against city may encourage those in policy positions to institute internal 
rules and programs designed to minimize likelihood of intentional constitutional violations); ABA 
Standards, supra note 212, § 5.5 commentary, at 167 (same); Foote, supra note 203, at 514 (same); S. 
Schlesinger, supra note 215, at 77-79 (same). Despite the claim that widespread tort liability probably 
would have a significant deterrent effect, a recent study seems to indicate that in fact damage awards do not 
generate pressure on police departments to minimize misconduct. Project, supra note 161, at 813.

Although the primary impetus behind the trend toward limiting sovereign 
immunity has been the need to provide financially responsible defendants, 
government liability is also important to ensure that the deterrent effect will 
be felt at the policy-making levels of government.256 Unlike actions against 
individual officers, which are ad hoc and random in their impact, actions 
against an officer’s employers are more likely to produce systemic change257 
because they place the responsibility for violations of constitutional rights on 
those who can prevent such occurrences.258 In addition, imposing liability on 
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the government employer eliminates the need to identify the particular 
individual who engaged in the illegal action.259 Finally, governmental liability 
undercuts the rationale for those good faith defenses premised on the fact that 
imposing liability on an individual officer for good faith violations of search 
and seizure norms would be unfair260 and probably would discourage most 
officers from the resolute performance of their duties.261 When a financially 
able government waives its sovereign immunity, a requirement that it 
compensate all persons injured by its abuses is not unfair262 and is not likely to 
deter officials from faithfully performing their public duties.263

Because institutional liability makes it possible to compensate all victims of 
illegal searches264 with few adverse consequences for the administration of 
justice,265 there is little justification for imposing additional liability on the 
individual, even if only for actions not taken in good faith. Even assuming 
that individual liability is useful as either a punishment or a deterrent, an 
employer’s disciplining errant officers achieves the same effect, perhaps more 
effectively.266 Moreover, even limited individual liability creates the risk that

259. Note, supra note 219, at 926; see Note, supra note 229, at 673 (identifying officials who violated 
rights may prove insurmountable hurdle to obtaining recovery).

260. Scheuer v. Rhodes, 416 U.S. 232, 240 (1974).
261. Gregoire v. Biddle, 177 F.2d 579, 581 (2d Cir. 1949), cert, denied, 339 U.S. 949 (1950); see Scheuer 

v. Rhodes, 416 U.S. 232, 240 (1974) (potential liability will deter police from decisively and willingly 
executing duties); Batey, Deterring Fourth Amendment Violations Through Police Disciplinary Reform, 14 
Am. Crim. L. Rev. 245, 270 (1976) (“If an officer resolves all doubts in favor of his own pocketbook, the 
public interest in effective law enforcement is sure to suffer”) (quoting Davis, Administrative Officer’s Tort 
Liability, 55 Mich. L. Rev. 201, 217 (1956)). See also Bivens v. Six Unknown Agents, 403 U.S. 388, 411 
(1971) (Harlan, J., concurring) (approving cause of action against police for flagrant violations). Indeed, 
imposing liability on individual officers might be so burdensome that retention of the good faith defense 
might be the necessary price of maintaining a police force. Gottlieb, Feedback From the Fourth 
Amendment: Is the Exclusionary Rule An Albatross Around the Judicial Neck?, 67 K.Y. L.J. 1007, 1015 
(1979). See also Butz v. Economou, 438 U.S. 478, 506-07 (1978) (government officials entitled to qualified 
immunity).

262. Note, supra note 219, at 956. See also Owen v. City of Independence, 445 U.S. 622, 655 (1980) 
(allocating loss among all taxpayers is fairer than imposing it solely on those whose rights have been 
violated).

263. Owen v. City of Independence, 445 U.S. 622, 656 (1980); Note, supra note 219, at 957.
264. Dellinger, supra note 204, at 1556. See also Newman, supra note 204, at 462 (injuries stemming 

from impairment of constitutional rights no less serious because of wrongdoer’s good faith).
265. Presumably, the same result could be achieved by holding the individual officer financially 

responsible for all violations of individual rights, but indemnifying him for those violations resulting from 
either a good faith belief in the legality of his conduct or the orders of his superiors. See Gottlieb, supra note 
261, at 1015-16 (when violation occurs in good faith, liability should be shifted through insurance or 
government reimbursement); Levin, An Alternative to the Exclusionary Rule For Fourth Amendment 
Violations, 58 Judicature 75, 75-76 (1974) (officer’s employer should be liable in all cases, but officer 
should indemnify employer and be discharged if violation intentional and be fined if violation resulted from 
reckless or grossly negligent conduct). Indemnification by itself, however, can yield unwanted results. A 
jury, unaware of indemnification, might tend to find for the defendant officer or to award low damages. On 
the other hand, the defendant officer, knowing that he is indemnified by the government, may not be 
deterred from future misconduct. Newman, supra note 204, at 456-57.

266. Imposing widespread tort liability on local governments might not have a significant deterrent 
effect, see note 258 supra, and imposing liability on individual officers, necessarily an ad hoc and random 
process, is even less likely to induce systemic change in law enforcement. See Dellinger, supra note 204, at 
1553. In contrast, widespread support exists for the view that police rulemaking and internal disciplinary 
measures are probably the most effective means for controlling police behavior. Amsterdam, supra note 
133, at 423-28 (citing authorities). But see Oaks, supra note 72, at 674 (outsiders generally distrust 
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officers would be harassed by unfounded litigation, which might compromise 
their independent judgment and their fulfillment of public duties.* 267

objectivity of internal review procedures and do not regard them as effective mechanisms for ensuring 
adherence to constitutional and statutory rights). See generally notes 333-98 infra and accompanying text 
(discussing internal police control mechanisms).

267. See Carlson v. Green, 446 U.S. 14, 47 (1980) (Rehnquist, J., dissenting) (personal liability will 
impair effectiveness police officers’ performance); Newman, supra note 204, at 462-63 (same); cf. Imbler v. 
Pachtman, 424 U.S. 409, 423 (1976) (immunity needed to ensure that prosecutors exercise independent 
judgment free of fear from suit).

268. Mathes & Jones, supra note 219, at 907.
269. Newman, supra note 204, at 463.
271. 1 LaFave, Treatise, supra note 2, § 1.2, at 34. See also id. at 29 (“exclusionary rule has provided 

an essential stimulus to the judicial elaboration of Fourth Amendment requirements”).
270. Newman, supra note 204, at 465. For example, 18 U.S.C. § 2520 (1976) permits victims of illegal 

electronic surveillance to recover liquidated damages at the rate of $ 100 per day, reasonable attorneys’ fees, 
and other litigation costs. See also S. Schlesinger, supra note 215, at 77 (plaintiff should be able to
recover basic compensatory amount plus counsel fees, without showing specific damage to the victim or 
flagrant violation by officer); Foote, supra note 203, at 15 (plaintiff should be allowed to recover damages 
plus attorneys’ fees).

272. See Santobello v. New York, 404 U.S. 257, 264 nn.1-2 (1971) (Douglas, J., concurring) (guilty 
pleas resolved 95% of criminal cases in New York in 1964; 74% of criminal cases in California in 1965; 
90.2% of criminal cases in federal courts in 1964; and 24,111 of 28,178 cases in federal courts in 1970).

273. S. Schlesinger, supra note 215, at 78.

A further reason for eliminating individual liability, except in those cases 
where an officer clearly acts beyond the scope of his authority,268 is that 
individual liability makes it more likely that the trial court and, more 
importantly, the public, will view the action merely as a dispute between 
private parties. In contrast, a proceeding involving a government agency on 
the one side, and the alleged victim of illegal government action on the other, 
probably will result in more appreciation of the constitutional claims at issue 
and greater public pressure to discipline wrongdoers and to prevent a 
recurrence of the abuse.269

A civil remedy along the lines of the FTCA, which also permits recovery 
for good faith violations, would be a substantial improvement over existing 
civil remedies. In addition, to be an effective substitute for the exclusionary 
rule a civil remedy should provide the victim of an illegal search with a 
sufficient incentive to pursue the remedy. Thus, a plaintiff should be able to 
recover costs and attorneys’ fees, as well as a meaningful sum even if actual 
damages cannot be proven.270 This should permit plaintiffs to pursue fourth 
amendment tort actions with sufficient frequency to both deter illegal 
searches and provide the appellate courts with enough cases to develop and 
modify the constitutional law governing search and seizure.271

In the final analysis, however, even damage actions that are pursued with 
reasonable frequency before an unbiased tribunal and against a financially 
able government that has waived its sovereign immunity are not an adequate 
substitute for the exclusionary rule. First, as long as the vast majority of 
criminal cases are resolved by plea bargaining,272 most civil damage actions 
will be bargained away. Moreover, an officer might attempt to counteract the 
threat of civil action by strategic use of his various discretionary powers, such 
as filing a complaint, making an arrest, or generally harassing a potential 
plaintiff.273 For example, by threatening to file a bogus charge such as 
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resisting arrest, an officer might scare off a likely plaintiff or obtain a release 
from liability.274

Second, in certain cases the benefits of using evidence against the suspect 
may outweigh the cost of any monetary penalties.275 Such penalties may be an 
open invitation to the officer or his government employer to avoid constitu
tional commands276 by paying the appropriate price.277 Moreover, if convic
tion and subsequent punishment are considered in computing the amount of 
damages, the government would be punishing the individual on the one hand 
and then compensating him because it was punishing him on the other 
hand.278 Even if damages are computed without reference to the use of the 
evidence,279 permitting the government to invade privacy in certain instances 
as long as it is willing to pay damages effectively destroys any fourth 
amendment guarantees.280

Criminal Penalties. At least in theory, the victim of an illegal search
and seizure may have the official who conducted the search prosecuted under 
the numerous state statutes that make much of “the law enforcement conduct 
involved in an illegal search or seizure ... a crime.”281 Typically, the official

274. Critique, supra note 114, at 793 n.2O8.
275. Saltzburg, The Flow and Ebb of Constitutional Criminal Procedure in the Warren and Burger 

Courts, 69 GEO. L.J. 151, 192 (1980).
276. Dellinger, supra note 204, at 1563; Levin, An Alternative to the Exclusionary Rule for Fourth 

Amendment Violations, 58 Judicature 75, 79-80(1974).
277. United States v. Calandra, 414 U.S. 338, 365 (1974) (Brennan, J., dissenting).
278. Roche, supra note 215, at 236; see Note, Decline of the Exclusionary Rule, supra note 214, at 79 

(criminal should not be able to use conviction and penalty as element of damages). But see Horowitz, supra 
note 234, at 94, 120-122 (suggesting that at least lost income resulting from imprisonment, but not fines 
imposed, should be element of damages). Excluding punishment imposed on the search victim from the 
calculation of damages would mitigate the seeming absurdity of the government’s compensating a victim 
for his punishment, Roche, supra, at 236, but would also reduce the deterrent value of the damage action 
and increases the likelihood of the government’s “buying” a conviction. Instead of focusing on the 
plaintiff’s injury, courts should focus on the nature and severity of the officer’s violaton, id., and award 
punitive damages when appropriate. Cf. Carey v. Piphus, 435 U.S. 247, 257 n.ll (1978) (in appropriate 
cases punitive damages might be awarded under § 1983 with purpose of deterring or punishing violation of 
constitutional rights). But cf. Wolf v. Colorado, 338 U.S. 25, 41-43 (1949) (Murphy, J., dissenting) 
(discussing difficulties inherent in persuading court to award punitive damages). Alternatively, a court can 
presume damages. See generally Comment, supra note 224.

279. The Supreme Court seems to be moving toward adopting the common tort model for constitu
tional violations, with the result that only nominal damages would be awarded for constitutional violations 
that do not cause actual physical damages. See generally Note, supra note 208.

280. Dellinger, supra note 204, at 1563. The Court has never subscribed to the view that a wrong may 
be done if it can be undone. Mackey v. Montrym, 443 U.S. 1, 30 (1979) (Stewart, J., dissenting). In 
addition, it is clear that “however one resolves the question of whether a valid contract creates a normative 
duty to pay or merely presents an option to breach and pay damages, it is inconsistent with a constitutional 
system to view basic constitutional guarantees in the latter way.” Dellinger, supra, at 1563. Awarding 
punitive damages in certain extreme cases might preserve constitutional protections to an extent. In 
practice, however, the impact of such damages probably would be minimal because ordinarily a punitive 
damages award requires a showing of malice or willfulness. United States v. Peltier, 422 U.S. 531, 554-55 
(1975) (Brennan, J., dissenting).

281. Oaks, supra note 72, at 673; see Idaho Code §§ 17-1004, 17-1024 (1932); Minn. Stat. §§ 613.54, 
621.17 (1945); Va. Code § 4822d (1942). For statutes authorizing criminal prosecution for illegal conduct 
related to searches and seizures, see Mapp v. Ohio, 367 U.S. 643, 652 n.7 (1961); Wolf v. Colorado, 338 
U.S. 25, 30 n.l (1949); and Geller, supra note 169, at 714 n.373. See generally Edwards, Criminal Liability 
for Unreasonable Searches and Seizures, 41 Va. L. Rev. 621 (1955). See also 1 Lafave, Treatise supra 
note 2, § 1.8(c), at 179-81 (federal statutes authorizing criminal prosecution). 
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may be liable for trespass and false imprisonment.282 In many jurisdictions he 
may also be liable for obtaining a search warrant maliciously and without 
probable cause,283 for willfully exceeding his authority in executing a search 
warrant,284 or for conducting a search without a warrant or with an invalid 
warrant.285 Moreover, under federal law both federal and state officers are 
subject to criminal penalties286 if they willfully deprive any person of any 
rights, privileges, or immunities protected by the Constitution or laws of the 
United States.287

Despite the absence of financial barriers to the initiation of a criminal 
complaint,288 criminal prosecution is rarely a realistic option for the victim of 
an illegal search and seizure.289 District attorneys are not likely to prosecute 
members of their own staff for any well-meaning violations of search and 
seizure rules.290 In addition, the need to maintain close working relationships 
with law enforcement agencies often deters prosecutors from levying charges 
against police officials.291 Thus, if a jurisdiction does not allow an individual 
to prosecute on his own behalf,292 the prosecution and conviction of police 
officials is unlikely.293 Moreover, even a successful prosecution does not 
provide the victim with any direct compensation for his injury unless the 
court specifically orders restitution.294 As a result, the victim of an illegal 
search and seizure has little incentive to pursue prosecution and risk possible

282. See. e.g., Cal. Penal Code § 236 (West 1970) (false imprisonment); Cal. Penal Code § 602 
(West Cum. Supp. 1980) (trespass); Fla. Stat. Ann. § 787.02 (West 1976) (false imprisonment); III. 
Ann. Stat. ch. 38, § 21-3 (Smith-Hurd 1977) (trespass); Mass. Gen. Laws Ann. ch. 266, § 120 (West 
Supp. 1981) (trespass); Tex. Penal Code Ann. tit. 5, § 20.02 (Vernon 1974) (false imprisonment). Most 
jurisdictions also have statutes that specifically punish illegal eavesdropping or wiretapping. E.g., 18 U.S.C. 
§ 2511 (1976 & Supp. Ill 1979); Cal. Penal Code §§ 631, 632 (West Cum. Supp. 1980) (wiretapping; 
eavesdropping); III. Ann. Stat. ch. 38, § 14-2 (Smith-Hurd 1977) (eavesdropping); Mass. Gen. Laws 
Ann. ch. 272, § 99 (West 1970) (wiretapping; eavesdropping); N.Y. Penal Law § 250.05 (McKinney 
1980) (eavesdropping).

283. See, e.g., 18 U.S.C. § 2235 (1976) (unlawful to procure search warrant maliciously); Cal. Penal 
Code § 170 (West 1970) (unlawful to use false information to procure warrant); Fla. Stat. Ann. § 933.16 
(West 1973) (unlawful to procure search warrant maliciously and without probable cause); N.Y. Penal 
Law § 240.50 (McKinney 1980) (unlawful to use false information to procure warrant).

284. E.g., 18 U.S.C. § 2234 (1976); Cal. Penal Code § 146 (West 1970); Fla. Stat. Ann. § 933.17 
(West 1973); N.Y. Penal Law § 195.00(1) (McKinney 1975).

285. E.g., 18 U.S.C. § 2236 (1976); Cal. Penal Code § 146 (West 1970); Minn. Stat. Ann. § 
629.402 (West Cum. Supp. 1980); N.Y. Penal Law § 195.00(1) (McKinney 1975).

286. See Screws v. United States, 325 U.S. 91, 108 (1945).
287. 18 U.S.C. § 242 (1976). The federal or state officers must be acting under color of law, statute, 

ordinance, or custom. Id. See also 18 U.S.C. § 241 (1976) (conspiracy to violate citizens’ rights illegal).
288. Note, Grievance Response Mechanisms, supra note 223, at 927 (state bears prosecution costs).
289. Wolf v. Colorado, 338 U.S. 25, 42 (1949) (Murphy, J., dissenting). But cf. Hampton v. United 

States, 425 U.S. 484, 490 (1976) (remedy for illegal police activity is prosecution under applicable law).
290. Wolf v. Colorado, 338 U.S. 25, 42 (1949) (Murphy, J., dissenting); see Foote, supra note 203, at 

493 (prosecutors unlikely to prosecute police); Roche, supra note 215, at 228 (same); Wingo, supra note 
150, at 580 (same); Note, supra note 209, at 525 (same).

291. S. Schlesinger, supra note 215, at 72; Newman, supra note 204, at 450.
292. See Annot., 66 A.L.R.3D 732 (1975) (discussing individual’s right to institute criminal proceed

ings).
293. See Newman, supra note 204, at 450. See also Geller, supra note 169, at 714-15 (little can be done 

to force prosecutor to bring action); Note, supra note 209, at 525 n.119 (same).
294. Cf. Newman, supra note 204, at 450 (conviction of officials promotes public interest but does not 

provide individual complainant with remedy).
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reprisals295 when he must convince a probably unsympathetic jury296 beyond a 
reasonable doubt297 that officials maliciously or willfully conducted an illegal 
search.298

295. See note 216 supra (citing authorities discussing fear of reprisals). Given the severe consequences 
that officials might suffer as a result of prosecution and conviction, the possibility of official reprisal seems 
greater in criminal prosecutions than in civil actions against officials. See generally notes 204-80 supra and 
accompanying text (discussing civil actions).

296. Roche, supra note 215, at 227 (juries historically sympathetic to police); see Neuman, supra note 
204, at 450 (juries reluctant to convict those who enforce laws).

297. See Wingo, supra note 150, at 580 (when police are defendants, jurors likely to have reasonable 
doubt as to guilt).

298. See id. at 580 n.53 (statutes generally require proof of malice or willfulness). See also 18 U.S.C. § 
242 (1976) (requiring showing of willfulness for conviction); statutes cited note 284 supra (same). In Screws 
v. United States, 325 U.S. 91 (1945), the Court stated that willfulness, in the context of section 242’s 
predecessor statute meant “a specific intent to deprive a person of a federal right.” 325 U.S. at 103 
(interpreting 18 U.S.C. § 52 (1940)).

299. Note, Grievance Response Mechanisms, supra note 223, at 928.
300. S. Schlesinger, supra note 215, at 78.
301. Note, Grievance Response Mechanisms, supra note 223, at 928; see Geller, supra note 169, at 715 

n.379 (commentators concerned that criminal prosecutions might adversely affect police morale).
302. Note, Grievance Response Mechanisms, supra note 223, at 928.
303. Coe, supra note 141, at 45 n.224. But cf. Blumrosen, Contempt of Court and Unlawful Police 

Action, 11 Rut. L. Rev. 526, 546-48 (1957) (courts should initiate contempt proceedings and impose fines 
or more serious penalties); LaPrade, An Alternative to the Exclusionary Rule Presently Administered Under 
the Fourth Amendment, 48 Conn. B.J. 100, 107-10 (1974) (instead of excluding evidence, court should 
assess fines of up to $50,000 against governmental unit conducting illegal search); Plumb, supra note 203, 
at 388-89 (courts should initiate contempt-like proceedings and impose fines on offenders).

304. Theoretically, ultimate control of the police rests with elected officials such as governors, city 
councils, mayors, and others. In many jurisdictions, however, efforts to protect the police from partisan 
political influence have immunized police officials from the effects of local elections. Task Force 
Report, supra note 159, at 30. Moreover, while prosecutors are often the chief law enforcement officers, 
they generally do not have overall responsibility for police supervision. Id.

Furthermore, the consequences of criminal prosecutions are mixed. On the 
one hand, these prosecutions, like civil suits, are too sporadic and random to 
have any systemic effect.299 Also, in major cases the value of seizing certain 
evidence might outweigh the risk of a later prosecution, especially in light of 
the victim’s fear of reprisal, the officers’ ability to fabricate a story, and the 
possibility of tradeoffs in the course of plea bargaining.300 On the other hand, 
criminal prosecutions, if regular and successful, may have a profoundly 
chilling effect on legal and desirable police conduct because of the severe 
consequences to the defendant.301 “[Sjince respect for the police is necessary 
for effective law enforcement, the wisdom of branding as criminals those 
responsible for fighting crime is questionable.”302 For all these reasons, the 
desirability of using criminal prosecutions to control illegal police behavior is 
doubtful and their expanded use seems unlikely.303

Non-Judicial External Controls. In recent years, numerous suggestions
have been advanced, and occasional attempts have been made, to control 
police conduct through non-judicial means.304 While some of these devices are 
clearly not satisfactory alternatives to the exclusionary rule, non-judicial 
approaches that might preserve the admissibility of evidence include civilian 
or independent review boards, ombudsmen, ad hoc groups, and self-help.
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Self-help, though a right at common law,305 is so unlikely to be successful306 
that it probably has no meaningful impact on law enforcement practices. 
Moreover, because it ordinarily entails a breach of the peace, it has never been 
seriously suggested that self-help should be encouraged.307 Supervising the 
police through ad hoc groups also has little value because it is limited by 
definition to specific points in time.308 Ombudsmen schemes,309 while possibly 
workable in theory,310 require comprehensive enabling legislation.311

Finally, independent review boards,312 though seemingly a reasonable 
means for handling grievances concerning police conduct,313 have encoun
tered considerable difficulty in practice. Where review boards actually have 
been instituted,314 their existence has not always been widely known.315 As a 
result, they have received only a relatively small number of complaints,316 
which have come primarily from articulate middle income citizens rather 
than from the ghetto areas where police misbehavior may be most preva
lent.317 Moreover, the complaint process has been marred by difficulty in

305. 1 LaFave, Treatise, supra note 2, § 1.11, at 211. As of 1971, no state had limited the common 
law doctrine that permits the use of reasonable force to resist an unlawful arrest by a private person, but at 
least two states had proscribed resistance to an unlawful arrest by an officer. Bivens v. Six Unknown 
Agents, 403 U.S. 388, 395 n.8 (1971). See generally LaFave, Treatise, supra, § 1.11, at 211-12 (trend is 
away from common law position because unlawful under Model Penal Code to resist arrest by person 
known to be police officer).

306. See People v. Curtis, 70 Cal. 2d 347, 353, 450 P.2d 33, 36, 74 Cal. Rptr. 713, 716 (1969) (suspect 
unlikely to escape arrest by using reasonable force), cited in 1 LaFave, Treatise, supra note 2, § 1.11, at 
213.

307. See id. (self-help causes graver consequences than illegal arrest). See generally 1 LaFave, 
Treatise, supra note 2, § 1.11 (citing authorities).

308. ABA Standards, supra note 212, § 5.3 commentary, at 161.
309. See Davidow, Criminal Procedure Ombudsmen as a Substitute for the Exclusionary Rule: A 

Proposal, 4 Tex. Tech. L. Rev. 317, 326-30 (1973) (proposing legislation creating ombudsman); Note, 
Grievance Response Mechanisms, supra note 223, at 946-51 (ombudsmen scheme could relieve citizen 
frustration from police misconduct). See generally W. Gelhorn, When Americans Complain: 
Governmental Grievance Procedure (1966).

310. See Task Force Report, supra note 159, at 204 (citizens and officials in countries with 
ombudsmen generally enthusiastic about them); Davis, Ombudsmen in America: Officers to Criticize 
Administrative Action, 109 U. Pa. L. Rev. 1057, 1075 (1961) (expressing approval of ombudsmen). But see 
Oaks, supra note 72, at 674 (without experience, impossible to judge effectiveness of ombudsmen).

311. Note, supra note 209, at 528.
312. As used here the term “independent review boards” refers to civilian review boards, civil review 

appeals, and all other external review boards. For a discussion of review boards, see Hudson, Police Review 
Boards and Police Accountability, 36 Law & Contemp. P. 515 (1971).

313. ABA Standards, supra note 212, § 5.3 commentary, at 160; see Wingo, supra note 150, at 580- 
81.

314. See Task Force Report, supra note 159, at 200-02 (setting out statistics and information from 
operation of Civilian Review Boards in Washington, D.C., Philadelphia, Pa., Rochester, N.Y., and New 
York, N.Y.); Coxe, The Philadelphia Police Advisory Board, 2 L. Transition Q. 179 (1978) (discussing 
Philadelphia board); Note, The Administration of Complaints by Civilians Against Police, 77 Harv. L. Rev. 
499, 512-16 (1964) (discussing Philadephia board) [hereinafter Note, Administration of Complaints]; Note, 
Grievance Response Mechanisms, supra note 223, at 939-44 (discussing operation of boards in Philadelphia, 
New York, Rochester, and Washington).

315. See Coxe, supra note 314, at 184 (few citizens, particularly those who have most contact with 
police, were aware of Philadelphia Review Board’s existence); Note, Administration of Complaints, supra 
note 314, at 514 (lack of publicity has diminished boards’ effectiveness).

316. See Note, Grievance Response Mechanisms, supra note 223, at 942 (Philadelphia Police Advisory 
Board received few complaints).

317. Task Force Report, supra note 159, at 32. Many poor people who are ignorant of their rights 
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obtaining complaint forms, uncertainty over board procedures, and delays in 
the disposition of cases.* 318 Perhaps most importantly, however, external 
review boards have encountered vehement opposition from large segments of 
the public319 and from the police, who fiercely resent civilian review320 and 
doubt that civilians can appreciate complex tactical problems and the 
frequent need for physical force in arrest situations.321 Nonetheless, external 
review boards, by conveying at least the impression that redress is possible, 
have reduced tensions in the communities where they have been tried.322

fear the police. “Such fears are particularly prevalent among minority groups and may well account for the 
fact that the number of complaints is not larger.” A. Black, The People and the Police 99 (1968). But 
see 2 J. Lohman a G. Misner, The Police and the Community 235 (1968) (in Philadelphia nonwhites 
filed at least 398 of 627 complaints between 1958 and 1966, even though they comprise only 26.7% of the 
population).

318. Task Force Report, supra note 159, at 201; see 2 J. Lohman & G. Misner, supra note 317, at 
241-42 (setting out length of time for investigations by board).

319. See A. Black, supra note 317, 208-15 (political opposition to Civilian Review Board in New 
York); Note, supra note 209, at 527 n.140 (public disapproval in New York City and Newark, N.J. has 
made review boards politically unacceptable).

320. Note, Grievance Response Mechanisms, supra note 223, at 943; see Coxe, supra note 314, at 182-83 
(Philadelphia police fiercely oppose Review board). Police claim that review boards lower morale, 
undermine police discipline, and inhibit the exercise of police discretion. Note, Grievance Response 
Mechanisms, supra, at 943.

321. Hyman, supra note 140, at 51; see Burger, supra note 65, at 19 (non-experts incompetent to judge 
police work). But cf. Note, Administration of Complaints, supra note 314, at 517 (Philadelphia experience 
does not support prediction that leaving judgment of officers’ conduct in possibly unknowledgeable and 
unsympathetic hands will destroy morale of force).

322. See Task Force Report, supra note 159, at 202 (boards have not lowered police morale and have 
had some success). But see Note, Grievance Response Mechanisms, supra note 223, at 946 (“[cjivilian 
review boards tend to polarize police-community differences by pitting citizen against police department in 
a time-consuming adversary proceeding”).

323. S. Schlesinger, supra note 215, at 73; see Boker & Corrigan, Making the Constable Culpable: A 
Proposal to Improve the Exclusionary Rule, 27 Hast. L.J. 1291, 1300 n.42 (1970) (panel should be 
composed of former police administrator and former magistrate); Burger, supra note 65, at 17 (proposing 
seven-member board comprised of two senior police officials and persons from legal profession and 
community).

324. Boker & Corrigan, supra note 323, at 1300 n.42.
325. See S. Schlesinger, supra note 215, at 72; Boker & Corrigan, supra note 323, at 1299. Chief 

Justice Burger proposed that the Board also review cases in which an appellate court directs the 
suppression of evidence by the trial court. Burger, supra note 65, at 18. Boker and Corrigan suggest that if 
the police conduct was flagrantly improper, evidence obtained as a result should be suppressed, Boker & 
Corrigan, supra note 323, at 1299, while Schlesinger seems to favor completely abolishing the exclusionary 
rule. If sanctions imposed by a review board operate as a substitute for the exclusionary rule, however, 
officers still might choose to accept the risk rather than forgo an opportunity to obtain valuable evidence, 
particularly in major cases.

326. S. Schlesinger, supra note 215, at 72; Boker & Corrigan, supra note 323, at 1301.

Perhaps the most effective review board would be an independent board 
comprised of citizens, judges, law officers, and others,323 including persons 
who have experience with search and seizure problems.324 This board would 
automatically hear cases referred by judges who find evidence of illegal police 
conduct in the course of a trial or a hearing on a motion to suppress.325 In 
addition, the board would hear complaints brought by citizens who were 
never arrested or prosecuted.326 After a hearing in which the officer could 
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appear with counsel and argue his case,327 the board would order sanctions328 
that might range from a fine to a permanent severance from the police force, 
according to the nature and severity of the misconduct.329

327. S. Schlesinger, supra note 215, at 72; Boker & Corrigan, supra note 323, at 1300. An officer’s 
reasonable good faith belief in the legality of his conduct should constitute a defense, although neither 
Schlesinger nor Boker and Corrigan make this argument. Rather, the authors seem to believe that good 
faith is relevant only in assessing punishment. See S. Schlesinger, supra, at 72; Boker & Corrigan, supra, 
at 1301 n.45.

328. Boker & Corrigan, supra note 323, at 1300; see S. Schlesinger, supra note 215, at 72. Chief 
Justice Burger suggested that it might be sufficient if the board merely recommended action to the officer’s 
department. Burger, supra note 65, at 18-19.

329. S. Schlesinger, supra note 215, at 72. Compare Burger, supra note 65, at 18 (board’s 
recommendation might include additional training or expungement of illegal arrests from victim’s record) 
with Boker & Corrigan, supra note 323, at 1300 (sanctions might include entry in an officer’s personal 
record or imposition of fines against officer or his departments).

330. Task Force Report, supra note 159, at 28.
331. Id.
332. Despite suggestions that both the police and the public would accept civilian review of police 

conduct, see S. Schlesinger, supra note 215, at 76 (police); Wingo, supra note 150, at 581 (public), the 
task would seem difficult. See also Note, supra note 209, at 527 (discussing opposition to boards).

333. Oaks, supra note 72, at 674.
334. Note, Grievance Response Mechanisms, supra note 223, at 935; see Task Force Report, supra 

note 159, at 194 (every police force must have formal internal controls); cf. Note, Administration of 
Complaints, supra note 314, at 499 (every American city has system, usually administered by police, to 
process civilian complaints).

335. Task Force Report, supra note 159, at 29.
336. Id. at 194. This behavior is often due to misplaced loyalty. Id; see A. Black, supra note 317, at 98 

(discussing hestitancy of police to report or discipline fellow officers).
337. See Task Force Report, supra note 159, at 33; Critique, supra note 114, at 763.

Because a judge could initiate proceedings before such an independent 
review board even in the absence of complaints, this proposal theoretically 
overcomes the problem of boards’ receiving an inadequate number of 
complaints. In practice, however, trial judges might refer only the most 
egregious cases of misconduct to the board. Moreover, because contacts 
between citizens and police officers often occur without others present,330 the 
board often may not be able to corroborate either the citizen’s or the police 
officer’s story.331 Finally, increasing the number of complaints brought before 
review boards hardly seems likely to reduce the violent police and public 
opposition to such boards that has brought about their demise in the past.332

Internal Controls. All law enforcement agencies have some internal
review procedures for dealing with officers who violate either the law or 
departmental regulations.333 In addition, major police departments have 
formal machinery for processing citizen complaints.334 Although internal 
review procedures have been effective in improving police job performance, 
they have had little impact on unconstitutional police activities.335

Police officers often ignore serious misconduct by fellow officers,336 and 
courts rarely notify police administrators of misconduct by their officers.337 
Thus, knowledge of unconstitutional activities ordinarily must come from 
citizen complaints. Many people, however, are naturally hesitant to criticize 
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the police338 and others fear retaliation339 or desire to maintain a low profile.340 
Even when formal complaint procedures exist,341 the number of citizens that 
complain directly to a police force remains low because procedures are 
obscure, complex, or difficult.342 Those complaints that are filed may be 
ignored or, more often, subjected to an impossible burden of proof.343 Even 
when efforts are made to resolve complaints, police departments often fail to 
pursue investigative procedures or to hold hearings.344 The hearings that are 
held may be secret,345 and complainants may not be allowed to call their own 
witnesses.346 Police officers, possibly the only witnesses to an incident, may 
remain silent or commit perjury to protect a fellow officer.347 Finally, any 
penalties imposed often are trivial348 and are not communicated to either the 
complainant or the public.349

Because of the deficiencies of internal review mechanisms, the public 
generally has little confidence in them.350 Nonetheless, in the abstract, there is 
much to be said for internal regulation. Because police naturally tend to 
resent and resist restrictions placed on them by others, efforts “to control 
police conduct by units external to the police institution” are often viewed as 
“an uninformed attack on the entire police force” and “succeed only in

338. A. Black, supra note 317, at 98. Undoubtedly, a widespread belief exists that complaining is futile 
because nothing will be done. Id.; see Note, Administration of Complaints, supra note 314, at 501 (citizen 
may be afraid to file complaint because officer involved may be present).

339. A. Black, supra note 317, at 98-99.
340. Note, Grievance Response Mechanisms, supra note 223, at 936. Many individuals who are arrested 

prefer to hide facts from the police or to avoid notice. A. Black, supra note 317, at 98.
341. See Task Force Report, supra note 159, at 194 (too few police departments have adequate 

procedures to encourage citizen complaints); Note, Administration of Complaints, supra note 314, at 501-02 
(often citizens complain through local organizations, rather than in person).

342. Task Force Report, supra note 159, at 195; cf. Note, Administration of Complaints, supra note 
314, at 502 (threat of prosecution for filing false documents may inhibit filing of complaints).

343. Comment, Lawless Law Enforcement, 4 Loy. L.A.L. Rev. 161, 163 (1971); see Task Force 
Report, supra note 159, at 195-96 (police departments have investigated citizen complaints inadequately); 
cf. Schwartz, Complaints Against the Police: Experience of the Community Rights Division of the 
Philadelphia District Attorney’s Office, 118 U. Pa. L. Rev. 1023, 1028 (1970) (police refuse to help citizens 
find witnesses). But see Note, Administration of Complaints, supra note 314, at 502 (complaints not 
resolved informally are investigated thoroughly). Some persons who have filed complaints have been 
charged with filing a false report. See Task Force Report, supra, at 195 (complainants required to file 
under oath and subject to prosecution for perjury); Note, Grievance Response Mechanisms, supra note 223, 
at 936 (departments have charged complainants with filing false reports to discourage complaints).

344. Note, Administration of Complaints, supra note 314, at 502. A significant percentage of complaints 
are resolved informally, id., which may be desirable. Cf. Coxe, supra note 314, at 185 (requiring hearings 
for all complaints prohibits review board from acting as arbitrator).

345. See Note, Administration of Complaints, supra note 314, at 507 (significant minority of hearings 
closed to public).

346. Id. The police department, however, usually has the power to subpeona witnesses. Id. at 508.
347. McMillan, supra note 172, at 9. A policeman’s privilege against self-incrimination does not 

preclude his discharge for refusing to answer job-related questions. Gardner v. Broderick, 392 U.S. 273, 
278 (1968); see Note, Administration of Complaints, supra note 314, at 508 (refusal to testify may be 
sufficient ground for dismissal).

348. See Task Force Report, supra note 159, at 197 (only minor penalties imposed); Schwartz, supra 
note 343, at 1031 (strictest penalty imposed was ten-day suspension).

349. See Task Force Report, supra note 159, at 197 (departments need to communicate decisions to 
complainants). But see Note, Administration of Complaints, supra note 314, at 507 (complainant usually 
informed of Board’s decision and reasons for it).

350. Task Force Report, supra note 159, at 194, 196.
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solidifying officer opposition to any such control.”351 In addition, outside 
control is often sporadic and involves constant second-guessing by strangers, 
which may undermine police morale.352 Finally, external controls have been 
particularly difficult to administer in the context of police work because of the 
great amount of discretion exercised by police officers, and because most of 
that discretion is exercised in the field, often in an adversarial situation353 
where others are not present.354 As a result, outside agencies have not been 
able to provide the kind of on-the-spot direction and control that is necessary 
to ensure that individual police officers conform to established standards of 
conduct.355 Compared to outside overseers, departmental superiors are in a 
more favorable position to control and evaluate their subordinates.356 Not 
only do they have the better investigative facilities,357 but they can quickly and 
efficiently impose appropriate sanctions that are likely to be respected.358

351. Batey, supra note 202, at 251.
352. Note, Grievance Response Mechanisms, supra note 223, at 938.
353. ABA Standards, supra note 212, § 5.3 commentary, at 163.
354. Task Force Report, supra note 159, at 28.
355. Goldstein, Administrative Problems in Controlling the Exercise of Police Authority, 58 J. Crim. 

L.C. & P.S. 160, 161 (1967); see Amsterdam, supra note 133, at 428 (no extra-departmental body has 
information, resources, and disciplinary authority for controlling police effectively and consistently).

356. Note, Grievance Response Mechanisms, supra note 223, at 938.
357. Id.; cf. Task Force Report, supra note 159, at 193 (internal discipline is more effective).
358. Task Force Report, supra note 159, at 193; Schlesinger, supra note 215, at 74; Note, 

Administration of Complaints, supra note 314, at 516 (relation of police discipline to needs and operations 
of police force best evaluated by high-level officers who face daily problems of police administration).

359. K. Davis, Discretionary Justice 80, 219 (1969); see President’s Commission on Law 
Enforcement and the Administration of Justice: The Challenge of Crime in a Free Society 
104-06 (1967); Goldstein, Police Policy Formation: A Proposal for Improving Police Performance, 65 Mich. 
L. Rev. 1123, 1130-35 (1967). Controlling police conduct through internal policy formulation is not a new 
idea. See Note, Philadelphia Police Practice and the Law of Arrest, 100 U. Pa. L. Rev. 1182, 1211 (1952) 
(early proposal for establishment of administrative controls).

360. McGowan, Rule-Making and the Police, 70 Mich. L. Rev. 659, 681 (1972); see id. at 672 (self
regulation commands higher degree of observance by the regulated). See also Comment, Judicially 
Required Rulemaking As Fourth Amendment Policy: An Applied Analysis of the Supervisory Power of 
Federal Courts, 72 Nw. U.L. Rev. 595, 603 (1977) (rulemaking can structure discretion in field).

361. Comment, supra note 360, at 601; see Quinn, The Effect of Police Rulemaking on the Scope of 
Fourth Amendment Rights, 52 J. Urban Law 25, 37-38(1974).

362. Task Force Report, supra note 159, at 20. Lacking such basis, police administrators have been 
reluctant to impose sanctions. Id. Indeed, in some circumstances the imposition of such sanctions could be 
unconstitutional. See Wright, Beyond Discretionary Justice, 81 Yale L.J. 575, 588 (1972) (due process 
right to have behavior governed by rules stated in advance).

Recognition of the virtues of internal review has led to a recent surge of 
support for controlling the vast discretionary power of the police through 
rulemaking procedures similar to those required of federal agencies under the 
Administrative Procedure Act.359 In the view of its supporters, police 
rulemaking would be effective primarily because it overcomes two fundamen
tal problems of both external and internal controls as presently structured. 
First, because rulemaking involves the police directly in the establishment of 
rules for their own conduct, command authorities should be less reluctant to 
punish infractions of rules.360 Second, police rulemaking permits the develop
ment of clear, workable, and realistic guidelines.361 Such guidelines can 
provide a pre-announced basis for disciplining those who violate them.362 In 
addition, police rulemaking improves the quality of police decisions by 
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focusing attention on the policymaking role of the police,363 by curtailing the 
policymaking authority of the officer on the beat,364 by emphasizing that 
police are responsible for their actions, and by enhancing police prestige and 
morale.365 Rulemaking also tends to ensure the fair and equal treatment of 
citizens by reducing the influence of bias and by providing uniform standards 
for training personnel.366 Finally, rulemaking ensures the flexibility and 
expertise characteristic of the administrative process367 and provides the basis 
for regulating a broad range of police conduct that currently is not reviewed368 
and which cannot be controlled by the exclusionary rule.369

Despite the broad support for police rulemaking370 and its apparent 
feasibility,371 few police departments have actually engaged in rulemaking372 
and, absent external prodding, it is unlikely that many will.373 One promising 
incentive to stimulate the development of police rulemaking would be an 
effective civil action. As one commentator has noted, “[i]f the victim of a 
fourth amendment violation could obtain money damages from the police

363. K. Davis, Police Discretion 115 (1975); Amsterdam, supra note 133, at 423.
364. K. Davis, Discretionary Justice 90 (1969); K. Davis, Police Discretion 113 (1975); see 

Amsterdam, supra note 133, at 423-24 (rulemaking would place decisionmaking in responsible hands 
under conditions permitting ample consideration of problems and interests involved); Caplan, The Case of 
Rulemaking by Law Enforcement Agencies, 36 Law & Contemp. P. 500, 505 (1977) (law enforcement 
policy decisions should be made by superior officers who have greater experience and education than 
patrolmen on beat).

365. Amsterdam, supra note 133, at 424.
366. K. Davis, Discretionary Justice 91 (1969); Amsterdam, supra note 133, at 425; see Caplan, 

supra note 364, at 504 (rulemaking will reduce uneven law enforcement).
367. See McGowan, supra note 360, at 677-78.
368. See ABA Standards, supra note 212, § 4.2 (police discretion should be structured and 

controlled); K. Davis, Police Discretion 118 (1975) (result of police rulemaking would be that police 
enforcement policy would no longer be almost completely exempt from judicial control); Caplan, supra 
note 364, at 506 (rulemaking provides courts with knowledge of police practices necessary for intelligent 
decisionmaking); McGowan, supra note 360, at 680 (wide range of police activities never come to court’s 
attention).

369. Davis argues that the exclusionary rule affects only two or three percent of police conduct, 
whereas rulemaking can reach all police activities. K. Davis, Police Discretion 117-18(1975).

370. See United States v. Caceras, 440 U.S. 741, 755 (1979) (regulations governing conduct of criminal 
investigations generally considered desirable) (citing Amsterdam, supra note 133, at 416-28; McGowan, 
supra note 360 ). Some commentators claim, however, that police rulemaking would be ineffective. See S. 
Schlesinger, supra note 215, at 74-75 (few police departments would ever punish officers for fourth 
amendment violations); Geller, supra note 169, at 718-19 (same); Note, supra note 209, at 527 (internal 
discipline rarely successful); cf Allen, The Police and Substantive Rulemaking: Reconciling Principle and 
Expediency, 125 U. Pa. L. Rev. 67, 69 (1976) (use of rulemaking to control selective law enforcement 
violates separation of powers); Dix, Undercover Investigations and Police Rulemaking, 53 Tex. L. Rev. 
203, 207-09 (1975) (development of rules governing undercover investigations desirable but difficult 
because of lack of information about actual manner of conducting investigations and need to accommodate 
wide variety of interests).

371. See McGowan, supra note 360, at 683 (police rulemaking in District of Columbia demonstrates 
that rulemaking is feasible).

372. ABA Standards, supra note 212, § 5.4 commentary, at 164. But see McGowan, supra note 360, 
at 682-83 (District of Columbia police have adopted rules to guide behavior); Quinn, supra note 361, at 26- 
27 n.9 (list of police agencies exploring rulemaking); Wilson & Alprin, Controlling Police Conduct: 
Alternatives to the Exclusionary Rule, 36 Law & Contemp. P. 488, 496-99 (1971) (police agencies ready 
and able to develop and publish detailed rules).

373. But see Amsterdam, The Supreme Court and the Rights of Suspects in Criminal Cases, 4 N.Y.U. L. 
Rev. 785, 814 (1976) (in many communities, police departments may be persuaded to adopt rules without 
legislative or judicial intervention).
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force involved, the department itself would have a financial inducement to 
adopt [a] program of police rulemaking and internal discipline designed to 
deter such conduct.”374

374. Batey, supra note 202, at 268; see Wilkey, supra note 175, at 231 (officials and irate taxpayers may 
react adversely to losses and may want to improve training).

375. Comment, supra note 360, at 608.
376. ABA Standards, supra note 212, § 4.4(a). A delegation of authority from state legislatures may 

not be a prerequisite to police rulemaking. Id. § 4.4 commentary, at 134 n.139 (citing K. Davis, 
Discretionary Justice 220 (1969)).

377. See ALI Model Code of Prearraignment Procedure § 10.3 (1975) (chief law enforcement 
officer has duty to prepare and issue regulation within each law enforcement agency and office of 
prosecution).

378. Batey, supra note 202, at 262. Imposing rules through legislation also would alleviate any concern 
that a judicially developed rulemaking requirement would violate the separation of powers doctrine. 
Comment, supra note 360, at 609.

379. Amsterdam, supra note 133, at 378-79; see Comment, supra note 360, at 609 (speedy legislation of 
rulemaking unlikely).

380. ABA Standards, supra note 212, §§ 4.4(b)(i), 5.2(c). McGowan suggests that the rules should be 
reviewed by the courts prior to adoption. McGowan, supra note 360, at 686-88.

381. ABA Standards, supra note 212, § 4.4(b)(ii), 4.4(b)(iii). In United States v. Caceres, 440 U.S. 
741 (1979), the Court rejected the argument that evidence, which the IRS obtained constitutionally but in 
violation of its own voluntarily adopted regulations, should be excluded. Id. at 750. The Court reasoned 
that a rigid application of the exclusionary rule could seriously hinder the formulation of additional 
standards governing prosecutorial and police procedures. Id. at 755.

382. Wright, supra note 362, at 591.
383. See Amsterdam, supra note 373, at 814 (due process requires police to follow visible, uniform rules 

of law); Wright, supra note 362, at 588 (due process requires actions to be governed by rules stated in 
advance). See also K. Davis, Police Discretion 132, 135-138(1975).

384. Although federal courts cannot issue an injunction against state or local officials except in 
extraordinary circumstances, Rizzo v. Goode, 423 U.S. 362, 379-80 (1976), federal courts still can enjoin 

A more direct approach would be the enactment of legislation enabling the 
federal courts to impose rulemaking requirements as a remedy for violations 
of fourth amendment rights.375 Alternatively, state legislatures could delegate 
rulemaking authority to the police376 or simply require the adoption of 
rules.377 While it seems likely that police departments might be more willing 
to accept rules imposed by the legislature rather than by the courts,378 
legislatures traditionally have shown little concern for protecting people 
under police investigation.379

The role of the courts in promoting police rulemaking is somewhat 
uncertain. Of course, courts can reject challenges to properly developed rules 
unless those rules are clearly unconstitutional, arbitrary, or outside the 
authority of the police.380 Also, the courts can indicate that violation of proper 
rules by itself will not result in either civil liability or exclusion of evidence, 
but rather in the appropriate police officials being informed of the violation.381 
The more difficult question is whether the courts can require rulemaking. In 
some cases, courts might be able to interpret certain enabling statutes as 
requiring the promulgation of rules.382 Possibly, the courts could recognize 
that under some circumstances due process requires police conduct to be 
governed by rules that are stated in advance, clearly formulated, and publicly 
promulgated.383 In some cases this may require the issuance of an injunction 
directing responsible officials to establish an effective system of internal 
discipline that includes appropriate rules and enforcement mechanisms.384 In 
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the exercise of their supervisory powers, courts also could require the 
exclusion, at least within their own jurisdiction, of all evidence not obtained 
pursuant to valid police regulations.385 This would provide a powerful 
impetus to adopt rules and would focus public attention on the need to 
preserve prosecutorial opportunities through effective police disciplinary 
systems.386 Finally, courts could hold that the fourth amendment requires an 
effective system of police discipline387 or that rulemaking, while not specifical
ly required, is the only effective means of deterring fourth amendment 
violations.388

federal officials, and state courts can enjoin state officials. See Comment, Injunctive Relief for Violations of 
Constitutional Rights By the Police, 45 U. Colo. L. Rev. 90, 102 n.52 (1973) (federal courts can enjoin 
federal police).

385. See id. at 592 (courts can use supervisory power to exclude evidence); Comment, supra note 360, at 
614-28 (supervisory power used to remedy violations of the fourth amendment); cf. United States v. 
Caceres, 440 U.S. 741, 755 & n.22 (1979) (without adopting rigid rule requiring exclusion, Court 
recognized supervisory power to exclude evidence obtained by IRS in violation of its rules).

386. If courts begin excluding evidence not obtained pursuant to valid regulations, they must make 
allowances for police departments that lack the resources and expertise to draw up such regulations. Batey, 
supra note 202, at 270.

387. See Amsterdam, supra note 133, at 415 (police discretion must be constrained). But see 1 LaFave, 
Treatise, supra note 2, § 1.8(d), at 181-84 (discussing courts’ reluctance to interfere with internal police 
administration).

388. See McGowan, supra note 360, at 689-93 (exclusionary rule adopted because effective, not because 
constitutionally required); Comment, supra note 360, at 612-14 (same).

389. See Batey, supra note 202, at 260, 262 (patrolmen will obey only rules that reflect their concerns 
and respond to their needs). Perhaps the strongest police demand has been for rules that are clear and 
understandable. LaFave & Remington, supra note 155, at 1003-08. See generally Hyman, supra note 140.

390. Because the rules must respond to public perceptions of police activity, the public must have input 
into the rulemaking process. See ABA Standards, supra note 212, § 4.5 (rulemaking should have public 
input); McGowan, supra note 360, at 682 (public participation would add democratic element to police 
rulemaking); Caplan, supra note 364, at 508-09 (openness and public access promote balanced policy 
decisions).

391. See Caplan, supra note 364, at 503 (no set of guidelines can serve patrolmen on all occasions); 
Comment, supra note 360, at 602-03 (in fourth amendment area reasonableness or probable cause is often 
only guide for law enforcement). But see Quinn, supra note 361, at 33 (development of rules dealing with all 
situations difficult and time-consuming but not impossible).

392. ABA Standards, supra note 212, § 5.4; see Task Force Report, supra note 159, at 29 (police 
supervisors responsible for administration of citizen complaints).

393. See Task Force Report, supra note 159, at 20 (obvious need for training related to field 
problems); Wilson & Alprin, supra note 372, at 493-94 (police should be informed of acceptable ways to 
develop cases for successful prosecution).

394. See Task Force Report, supra note 159, at 197 (disciplinary proceedings should protect 
policemen’s rights); cf. ABA Standards, supra note 212, § 5.4 commentary, at 166 (policemen should be 
notified of complaint and its basis).

To be effective, rules must be clear, easily understood, and responsive to 
the realities of policing389 and the felt needs of the public.390 Thus, the rules 
must be so numerous that they cannot be recalled or so specific that they are 
unrealistic in light of the myriad unpredictable circumstances that officers 
encounter.391 Because even good rules are meaningless without adequate 
sanctions and enforcement procedures, police forces must establish effective 
investigative procedures and hearings to review citizen complaints about 
alleged violations.392 If officers receive sufficient training so that they can 
follow the rules,393 and their rights are protected in any disciplinary proceed
ing, discipline could be imposed quickly, efficiently, and fairly,394 and would 
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probably be accepted because the decision was made by fellow officers.395 
Moreover, if the proceedings were opened to the public, it would tend to 
reassure the community that enforcement of departmental rules is fair and 
impartial.396

395. S. Schlesinger, supra note 215, at 74; Note, Grievance Response Mechanisms, supra note 223, at 
938; see Task Force Report, supra note 159, at 193 (internal administration of citizen complaints more 
effective than external controls).

396. ABA Standards, supra note 212, § 5.4 commentary, at 166-67; see Task Force Report, supra 
note 159, at 197 (informing public of decisions ensures citizens that their complaints are heard).

397. Task Force Report, supra note 159, at 29.
398. Id; see Hyman, supra note 223, at 57-58.
399. Even under the best conditions, enforcement of police-made rules may not be wholly effective in 

controlling police behavior because of the flaws inherent in the deterrence concept, in the rules themselves, 
in the police training experience, and in the measures used to evaluate performance. Note, Rethinking 
Federal Injunctive Relief Against Police Abuse: Picking Up the Pieces After Rizzo v. Goode, 7 Rut.-Cam. 
L.J. 530, 544-47 (1976). Moreover, there is always the possibility that a police officer will perjure himself, 
McMillan, supra note 172, at 9, or that an officer will make a conscious choice to accept the risk of 
sanctions rather than forego a particular cause of action.

400. See Developments in the Law—Injunctions, 78 Harv. L. Rev. 994, 996 (1965) (like most equitable 
remedies, injunctions have been subject to formidable limitations) [hereinafter Developments],

401. Id. at 998.
402. See id. at 998-99 (even at height of rule’s acceptance, not all courts followed it).
403. See Note, The Federal Injunction as a Remedy for Unconstitutional Police Conduct, 78 Yale L.J. 

143, 153 n.39 (1968) (fourteenth amendment and civil rights acts have forced courts to use equity powers to 
enjoin illegal police behavior); Comment, Federal Injunctive Relief From Illegal Search, 1967 Wash. 
U.L.Q. 104, 106 n.ll (federal court took unprecedented action of enjoining illegal searches by police to 
prevent racial discrimination).

404. Developments, supra note 400, at 1013.
405. See id. at 1017 (most courts will grant injunctive relief if criminal sanction trivial).
406. See Allee v. Medrano, 416 U.S. 802, 821 (1974) (injunction prohibiting police from interference in 

union activities); Hague v. CIO, 307 U.S. 496, 517 (1939) (injunction prohibiting municipal official from 

In the final analysis, the workability of internal discipline based on police- 
made rules depends upon two major factors: the attitude and commitment of 
the head of the agency enforcing the policies, and the degree to which 
individual officers, especially supervisory officers, desire to conform to the 
rules.397 Administrators must possess the same sense of responsibility for 
implementing disciplinary policies as for other internal policies.398 If this 
sense of responsibility exists, rulemaking will have some success.399 If it does 
not, rulemaking will have no more success than previous internal review 
mechanisms.

Injunctions. Injunctions have great potential as a deterrent mechanism
because they specifically afford preventive relief. Numerous legal and practi
cal obstacles, however, limit the availability of injunctive relief against illegal 
searches and seizures.400 Some of these limitations have little practical 
consequence. For example, even though authorities once believed that equity 
protects property rights rather than personal rights,401 this principle was 
never absolute402 and has long since fallen into disrepute.403 Similarly, the rule 
that equity would not enjoin a crime was always subject to exceptions,404 and 
currently has little significance when the criminal penalty is small.405 Finally, 
courts have discarded the rule that equity will not interfere with criminal 
prosecutions or with police officers in the performance of their duties.406
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Despite the demise of many of the minor constraints on the granting of 
injunctive relief, an applicant for such relief still must show that he lacks an 
adequate remedy at law.407 While the courts have been willing in recent years 
to recognize the inadequacies of present remedies at law408 and “the irrepara- 
bility of threatened deprivations of liberty,”409 the further necessity of 
showing imminent harm has proved to be a more significant obstacle.410 
Indeed, this requirement, sometimes defined as a showing of substantial 
likelihood of future violations,411 makes injunctive relief useless against single 
or isolated illegal searches.412 However, where there is a continuing course of 
illegal conduct or other circumstances indicating a substantial likelihood of 
future fourth amendment violations, courts have found a sufficient showing of 
imminent harm413 to warrant injunctive relief against the persons responsible 
for the conduct.414

enforcing ordinance limiting freedom of expression and association). Compare Harmon v. Commissioner of 
Police, 274 Mass. 56, 58 (1931) (equity ordinarily will not interfere with police officers’ performance of 
duties) with Kenyon v. City of Chicopee, 320 Mass. 528, 536 (1946) (injunction may be proper to prevent 
future arrests under unconstitutional statute).

407. Calvin v. Conlisk, 520 F.2d 1, 7 (7th Cir. 1975). To be adequate, “the legal remedy must be as 
complete, practical and efficient as that which equity could afford.” Terrance v. Thompson, 263 U.S. 197, 
214 (1923).

408. See Lankford v. Gelston, 364 F.2d 197, 202 (4th Cir. 1966).
409. Note, Grievance Response Mechanism, supra note 223, at 929-30. The irreparable injury 

requirement is analogous to, although perhaps not identical to, the requirement that petitioner show the 
lack of an adequate remedy at law. O. Fiss, Injunctions 9 (1972). Arguably, in the context of injunctions 
against the police, the requirements of irreparable injury and imminent harm are legal anachronisms. 
Comment, supra note 384, at 111.

410. See, e.g., Barton v. Eichelberger, 451 F.2d 263, 265 (3d Cir. 1971) (clear possibility of future 
violation insufficient grounds for injunction); Wilson v. Webster, 315 F. Supp. 1104, 1108 (C.D. Cal. 1970) 
(court should not grant injunction based on apprehension of future violation but only when imminent 
threat of injury), vacated and remanded on other grounds, 467 F.2d 1282 (9th Cir. 1972). But see Gomez v. 
Layton, 394 F.2d 764, 766 (D.C. Cir. 1968) (courts can enjoin police activities; no reason to wait for trial to 
vindicate constitutional rights).

411. See Long v. District of Columbia, 469 F.2d 927, 932 (D.C. Cir. 1972) (injunction granted only 
when substantial risk of future violations).

412. See Brinegar v. United States, 338 U.S. 160, 182 (1949) (Jackson, J., dissenting) (because illegal 
search and seizure usually single incident, no opportunity for injunction).

413. See Allee v. Medrano, 416 U.S. 802, 815 (1974) (injunctive relief appropriate for continuing series 
of violations); Lyons v. Los Angeles, 615 F.2d 1243, 1246-47 (9th Cir. 1980) (injunction proper to stop 
continuous, illegal police practices); Lankford v. Gelston, 364 F.2d 197, 203 (4th Cir. 1966) (although 
police raids had ceased, injunction against police commissioner appropriate because assurances that similar 
raids would not recur were insufficient); ABA Standards, supra note 212, § 5.3 commentary, at 151 
(injunction can have constructive prospective effect if used to challenge continuing course of improper 
police conduct).

414. See Butcher v. Rizzo, 317 F. Supp. 899, 904 (E.D. Pa. 1970) (enjoining police commissioner and 
other officers from using illegal line-up procedures); Wheeler v. Goodman, 298 F. Supp. 935, 937 
(W.D.N.C. 1969) (enjoining police officials from harassing plaintiff). See also Note, supra note 403, at 146 
n.17.

415. See Wecht v. Marsteller, 363 F. Supp. 1183, 1190 (W.D. Pa. 1973) (preliminary injunction against 
one officer of Pittsburgh police department), appeal dismissed mem., 503 F.2d 1400 (3d Cir. 1974); 
Hairston v. Hutzler, 334 F. Supp. 251, 252 (W.D. Pa. 1971) (preliminary injunction against six police 
officers from Pittsburgh police department), affd per curiam, 468 F.2d 621 (3d Cir. 1972).

416. See Comment, supra note 384, at 121, 123 (difficult to draft appropriate injunction that is limited 
to, yet covers, all prohibited police activity).

In rare cases, courts have issued injunctions against individual patrol
men.415 Such injunctions, however, are difficult to frame in terms that are 
neither too specific nor too broad,416 and impossible for the courts to enforce 
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without becoming involved in supervising day-to-day police activities and 
disciplining the individual officers.417 As a result, commentators have sug
gested that injunctive relief in these cases should take the form of an order 
directing upper-echelon officials to develop rules governing the conduct of the 
individual officers involved.418

417. Note, supra note 403, at 147.
418. Comment, supra note 384, at 127.
419. Note, supra note 403, at 147.
420. Rizzo v. Goode, 423 U.S. 362, 381 (1976) (Blackmun, J., dissenting).
421. Comment, supra note 384, at 124.
422. 1 LaFave, Treatise, supra note 2, § 1.10, at 207.
423. 423 U.S. 362 (1976).
424. Id. at 375. Although the lower court found an unacceptably high number of occasions in which 

individual police officers not named as parties to the action had violated the constitutional rights of others, 
id. at 371, the Supreme Court concluded that the behavior of the Philadelphia police did not differ in kind 
or degree from the behavior of other police departments. Id. at 375. See also Note, Rizzo v. Goode: Federal 
Remedies for Police Misconduct, 62 Va. L. Rev. 1259, 1271 (1976) (even showing that police officials 
deliberately acquiesced in misconduct of their subordinates may not establish section 1983 liability under 
Rizzo).

425. Note, supra note 403, at 147; see Note, Rizzo v. Goode: The Burger Court's Continuing Assault on 
Federal Jurisdiction, 30 Rut. L. Rev. 103, 141 n.181 (1976) (substantial difficulties in proving deliberate 
conduct).

426. 423 U.S. at 378. The Court noted that principles of federalism may prevent a federal court from 
enjoining a state civil proceeding once begun, id. at 380 (citing Huffman v. Pursue, Ltd., 420 U.S. 592 
(1972)), and that federalism principles are relevant when an injunction is sought against a state criminal 
proceeding. 423 U.S. at 379. In addition, the Court expressed serious doubts whether the requisite case or 
controversy existed between the individually named respondents and petitioners. Id. at 371-72.

427. As commentators have observed, Rizzo is significant in part because of its extraordinary sweep and 
its reliance on three independent rationales. See Note, supra note 425, at 129; Note, supra note 424, at 1282.

428. See Note, supra note 399, at 532 (most disturbing aspect of Rizzo may be Court’s unwillingness to 
view police misconduct as function of institutions rather than individual flaws).

Because many complaints about the police relate to general police depart
ment practices rather than to the acts of individual patrolmen, an effective 
response to these complaints must require the officials responsible for police 
conduct to take corrective action.419 When directed against such controlling 
or responsible officers, injunctions can reduce the number of constitutional 
violations.420 Moreover, issuing directives to police supervisors avoids both 
the difficulty of framing an injunction in the proper terms and the separation 
of powers problems inherent in judicially drafted rules of operation.421

Despite the potential efficacy of injunctive relief against police officials, the 
Supreme Court has severely limited the ability of federal courts to grant such 
relief against state and local police officials.422 Specifically, the Court held in 
Rizzo v. Goode423 that federal courts may not enjoin upper-echelon police 
officials pursuant to section 1983, unless constitutional violations by subordi
nate police officers result from “a pervasive pattern of intimidation flowing 
from a deliberate plan” by the named defendants.424 Because unconstitutional 
searches, arrests, or other abuses of police authority usually cannot be traced 
to direct instruction from high police officials, few injunctions could be 
granted under this standard.425 In addition, the Rizzo Court declined to grant 
equitable relief because of considerations of federalism.426 Given the com
bined weight of the Court’s rationales,427 obtaining injunctive relief in federal 
court against controlling officials who tolerate illegal police practices will be 
exceedingly difficult.428
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In addition to the problems raised in Rizzo, injunctive relief by itself is an 
imperfect remedy. First, because it lacks an independent source of informa
tion about police behavior, an enjoining court may not be able to determine 
whether officials have complied with its orders.429 Further, to avoid adverse 
effects on legitimate law enforcement practices, the contempt sanction that is 
used to enforce a court order must be imposed only on those persons who 
willfully, or at least negligently, violate the terms of an injunction.430 As a 
result, individuals can easily escape punishment by claiming good faith 
attempts to comply.431 Finally, an officer might decide that the benefit from 
conducting a particular search outweighs the risk of a contempt citation. For 
all these reasons, injunctions, like civil actions, criminal penalties, and extra
judicial discipline, are not a viable alternative to the exclusionary rule.

Warrants. In recent years, the Supreme Court consistently has de
clared in both civil and criminal cases432 that agents of the government “must, 
wherever practicable, obtain advance approval of searches and seizures 
through the warrant procedure.”433 Thus, the general rule is that, absent 
exigent circumstances,434 searches conducted without warrants are unlawful 
notwithstanding facts unquestionably showing probable cause.435

Underlying the warrant requirement is the belief that interposing the 
deliberate, impartial judgment of a judicial officer between the citizen and the 
police436 will prevent invasions of privacy resulting from unlimited police

429. But see Comment, Use of § 1983 to Remedy Unconstitutional Police Conduct: Guarding the 
Guards, 5 Harv. Civ. R.-Civ. L. L. Rev. 104, 117 (1970) (problem may be overcome through 
appointment of monitors to aid judge in determining compliance).

430. Note, supra note 403, at 153.
431. Controlling officials can easily maintain that their failure, if any, was that they instituted methods 

that “did not wholly succeed.” Note, supra note 403, at 150. Individual officers may claim that they did not 
know of an injunction or did not understand it, or that it did not apply to the particular circumstances. 
Comment, supra note 384, at 129. Punishments for contempt are usually minor in any event and policemen 
are rarely, if ever, jailed. Comment, supra note 429, at 118.

432. See Michigan v. Tyler, 436 U.S. 499, 504 (1978) (fourth amendment governs activities of health, 
fire, building, and other inspectors engaged in noncriminal investigations such as locating and abating 
public nuisances or performing routine inspections); The Supreme Court, 1977 Term, 92 Harv. L. Rev. 
57, 213 (1978) (fourth amendment policy does not justify distinction between criminal and civil searches).

433. See Mincey v. Arizona, 437 U.S. 385, 390 (1978) (fourth amendment proscribes searches without 
judicial approval except under exigent circumstances); Coolidge v. New Hampshire, 403 U.S. 443, 454-55 
(1971) (searches conducted without prior approval by judge or magistrate per se unreasonable under fourth 
amendment, subject only to few, carefully-drawn exceptions for exigent circumstances); Katz v. United 
States, 389 U.S. 347, 357 (1968) (fourth amendment requires neutral determination of scope of search to 
protect citizens from unbounded police discretion).

434. The Supreme Court has specified those situations which justify an exception to the warrant 
requirement. See, e.g., Michigan v. Tyler, 436 U.S. 499, 507-08 (1978) (inspection of burned premises to 
search for evidence of arson); United States v. Brignoni-Ponce, 422 U.S. 873, 881 (1975) (stops of vehicles 
to check for illegal aliens); Schneckloth v. Bustamonte, 412 U.S 218, 219 (1973) (consent searches); 
Coolidge v. New Hampshire, 403 U.S. 443, 465 (1971) (seizure of evidence in plain view when police 
legitimately on premises); Chambers v. Maroney, 399 U.S. 42, 51 (1970)(searches of automobiles and other 
movable vehicles); Chimel v. California, 395 U.S. 752, 762-63 (1969) (search incident to arrest to prevent 
harm to policemen or destruction of evidence); Terry v. Ohio, 392 U.S. 1, 30-31 (1968) (frisks for weapons 
conducted by officer in course of “stop”); Warden v. Hayden, 387 U.S. 294, 310 (1967) (entry of dwelling 
by police in hot pursuit of suspect); Ker v. California, 374 U.S. 23, 43 (unannounced entry of dwelling by 
police in order to prevent destruction of evidence).

435. Katz v. United States, 389 U.S. 347, 357 (1968).
436. Wong Sun v. United States, 371 U.S. 471, 481-82 (1963); see Connally v. Georgia, 429 U.S. 245, 
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discretion.* 437 The warrant procedure, however, does not alter the fact that 
under proper circumstances the individual’s claim to privacy must yield to the 
government’s desire to intrude.438 Moreover, the warrant clause, while 
establishing probable cause as the requisite justification for invading an 
individual’s privacy,439 and thus guaranteeing that the governmental interest 
in conducting a search is reasonable,440 does not affect the quantum of belief 
necessary to justify an invasion of privacy.441

246 (1977) (warrant invalid when issued by justice of peace who receives fee for issuance); Shadwick v. City 
of Tampa, 407 U.S. 345, 346 (1972) (municipal clerks qualify as neutral officials); Coolidge v. New 
Hampshire, 403 U.S. 443, 450 (1971) (warrant issued by police chief invalid); Johnson v. United States, 333 
U.S. 10, 14 (1948) (police officers not neutral and detached because engaged in competitive enterprise).

437. See Katz v. United States, 389 U.S. 347, 358 (1968) (neutral judgement of appropriate scope of 
search protects public from unchecked police discretion); Johnson v. United States, 333 U.S. 10, 14 (1948) 
(decision whether right of privacy must reasonably yield to right of search lies with judicial officer, not with 
policeman or government enforcement agent engaged in ferreting out crime).

438. Although an individual has other privacy interests that do not derive solely from the fourth 
amendment, see Griswold v. Connecticut, 381 U.S. 479, 484-86 (1965) (right to privacy based on penumbra 
of Bill of Rights), the existence of fourth amendment privacy interests depends upon whether the individual 
can claim a justifiable, reasonable, or legitimate expectation of privacy. Smith v. Maryland, 442 U.S. 735, 
740 (1979). More precisely, the question is whether the individual, by his conduct, has exhibited a 
subjective expectation of privacy, and if so, whether that expectation is “one that society is prepared to 
recognize as reasonable.” Id. (quoting Katz v. United States, 389 U.S. 347 (1967)).

439. In some cases, warrants may issue without a showing of probable cause in the traditional sense, if 
the government satisfies reasonable legislative or administrative standards for conducting an inspection. 
Marshall v. Barlow’s, Inc., 436 U.S. 307, 320 (1978).

440. Id. at 539. Although the fourth amendment requirements that searches be reasonable and that 
magistrates issue warrants only upon probable cause both ensure that the need to conduct a particular 
search justifies the invasion caused by the search, Bell v. Wolfish, 441 U.S. 520, 559 (1979), the two 
requirements are not coextensive. Indeed, a search may be unreasonable even though probable cause does 
exist, see Arkansas v. Sanders, 442 U.S. 753, 763 (1979) (warrant required for search of luggage taken from 
automobile), and conversely, a search may be reasonable even though probable cause does not exist. See 
Terry v. Ohio, 392 U.S. 1, 30-31 (1968) (stop and frisk not unreasonable search). The basic difficulty, as 
Professor LaFave points out, concerns the proper relation between the reasonableness clause and the 
warrant clause. 1 LaFave, Treatise, supra note 2, § 9.1, at 11; cf. Weintraub, Generalities of the Fourth 
Amendment, 42 U. Chi. L. Rev. 47, 49 (1974) (courts have said little of lasting significance about relation 
between reasonableness and warrant clauses of fourth amendment). See generally Stelzner, The Fourth 
Amendment: The Reasonableness and Warrrant Clauses, 10 N.M. L. Rev. 33 (1979-80).

441. Bell v. Wolfish, 441 U.S. 520, 559 (1979). The warrant requirement generally does not give any 
added protection to an individual’s right of privacy when probable cause exists to conduct a search, except 
to the extent that unlawful searches might be prevented if the officers first sought a warrant from a 
magistrate. Chimel v. California, 395 U.S. 752, 781-82 (1969) (White, J., dissenting). But see United States 
v. Ventresca, 380 U.S. 102, 106 (1965) (search under warrant may be sustainable although without warrant 
it would fail) (citing Jones v. United States, 362 U.S. 257, 270 (1960), overruled on other grounds, United 
States v. Salvucci, 448 U.S. 83 (1980)).

442. The history of the fourth amendment seems to demonstrate that the amendment was originally 
directed toward overreaching warrants and was not intended to impose a warrant requirement on all 
searches. T. Taylor, Two Studies in Constitutional Interpretation 41 (1969).

443. Chimel v. California, 395 U.S. 752, 782 (1969) (White, J. dissenting); see Steagald v. United States, 
101 S. Ct. 1642, 1649 (1981) (suppression motions and damage actions not sufficient by themselves to 
prevent unlawful police action).

Although it provides for a search, the warrant requirement442 does not 
otherwise differ conceptually from other devices for deterring illegal searches. 
The warrant requirement, however, has some advantages over other ap
proaches. Most importantly, it can prevent unlawful searches in some 
cases.443 In addition, a magistrate’s determination that probable cause does 
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not exist, at a time when the precise consequences of denying the authority to 
search are unknown, is politically less costly than the subsequent exclusion of 
clearly probative evidence.

Despite its obvious advantages, the warrant procedure is impractical in 
many situations444 and thus, even in theory, cannot deter all illegal searches 
and seizures. In addition, however, considerable evidence indicates that some 
magistrates become rubber stamps for the police,445 and that others lack the 
ability to screen police conduct effectively.446 The more frequently warrants 
are required under these circumstances, the more likely the procedure will 
turn into a mechanical routine.447

444. See note 434 supra (discussing circumstances under which warrantless searches allowed).
445. Saltzburg, supra note 275, at 172, 196.
446. See Shadwick v. City of Tampa, 407 U.S. 345, 347 (1972).
447. 2 LaFave, Treatise, supra note 2, § 4.1, at 6.
448. Stone v. Powell, 428 U.S. 465, 538 (1976) (White, J., dissenting). But see Kamisar, A Defense of the 

Exclusionary Rule, 15 Crim. L. Bull. 5, 34 n. 115 (1979). See generally 1 LaFave, Treatise, supra note 
2, § 1.2, at 34-39; Ball, Good Faith and the Fourth Amendment: The “Reasonable" Exception to the 
Exclusionary Rule, 69 J. Crim. L. & C. 635 (1978); Bator & Vorenberg, Arrest, Detention, Interrogation and 
the Right to Counsel: Basic Problems and Possible Legislative Solutions, 66 Colum. L. Rev. 62 (1966); 
Weber, Good Faith of Peace Officers in Search and Seizure: Seeking Proper Limits to the Exclusionary Rule, 
53 L.A.B.J. 307 (1977); Note, Impending “Frontal Assault" on the Citadel: The Supreme Court's Readiness 
to Modify the Strict Exclusionary Rule of the Fourth Amendment to a Good Faith Standard, 12 Tulsa L. 
Rev. 337 (1976); Comment, United States v. Peltier—The Good Faith Belief of the Police Officer, 3 
Pepperdine L. Rev. 386 (1976).

449. It is arguable that the threat of exclusion may in some cases deter legislatures from enacting 
unconstitutional statutes. The Supreme Court, 1978 Term, 93 Harv. L. Rev. 1, 187 (1979). But see Weber, 
supra note 448, at 311 (exclusionary rule not needed to curb legislatures). It also may deter courts from 
making rulings that higher courts believe are erroneous. But see Wilkey, supra note 175, at 229 (absurd to 
consider punishing or attempting to deter judges who commit legal errors by suppressing evidence).

450. Ball, supra note 448, at 635; see Wingo, supra note 150, at 577 (substantial percentage of illegal 

2. Modifications
Dissatisfaction with the exclusionary rule, in addition to prompting various 

proposals for alternative sanctions, has led to a wide variety of suggestions for 
modifying the rule to eliminate its disproportionate effects. Some of these 
proposals would couple a modified exclusionary rule with other sanctions. 
Others focus solely on making the rule inapplicable when it would yield the 
most disproportionate results. In particular, courts and commentators have 
proposed that the exclusionary rule should not apply when the search 
concerns a serious offense, when no substantial violation of fourth amend
ment rights occurs, or when the search is an isolated violation by an officer 
whose police department provides adequate training and discipline calculated 
to reduce the frequency of fourth amendment violations.

Good Faith. In recent years there has been considerable support for the
idea of modifying the exclusionary rule to prevent its application when an 
officer seizes evidence in the reasonable good faith belief that he acted in 
accordance with the law.448 Although most discussion of good faith focuses on 
police conduct, there are other parties involved in the decision to search, such 
as magistrates, judges, and legislators, whose good faith may also be relevant 
to a decision to exclude evidence.449 From the perspective of the police officer, 
two distinct types of good faith violations are possible.450 First, an officer may 
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misinterpret the facts available to him or their legal significance, and then 
conduct a search either without a legally sufficient basis or without the 
required warrant.451 Second, an officer may act in reliance on a statute, a 
warrant, or precedent that later is invalidated.452

police searches and seizures would fall within good faith category).
451. Id. Ball refers to violations of this type as “good faith mistakes.” Id. (citing Stone v. Powell, 428 

U.S. 465, 538-40 (1976) (White, J., dissenting)).
452. Id. at 635-36. These types of violations have been described as “technical.” Id. at 636 (citing 

Brown v. Illinois, 422 U.S. 590, 611 (1975) (Powell, J., concurring in part)); cf. Stone v. Powell, 428 U.S. 
465, 499 (1976) (Burger, C.J., concurring) (referring to “technical deficiencies”).

453. A different but related problem is whether the deterrent purpose of the exclusionary rule justifies 
suppressing evidence that was obtained legally by an officer who believed he was acting illegally, or who 
acted without considering the legality of his conduct. Generally, when an officer acts with intent to violate 
the Constitution, but his action would be the same absent improper intent or motivation, there is no 
conduct to deter and hence no reason to exclude evidence for the purposes of deterrence. 1 LaFave, 
Treatise, supra note 2, § 1.2, at 14-15 (Supp. 1981). An officer’s motive in conducting an illegal search 
may be relevant to determining whether to apply the exclusionary rule, Scott v. United States, 436 U.S. 
128, 139 n.13 (1978), but very few courts have favored suppressing legally obtained evidence because of an 
officer’s improper motives. See Massachusetts v. Painten, 368 F.2d 142, 143-44 (1st Cir. 1966) (although 
reasonable suspicion gave police right to knock on apartment door, ask questions, and treat invitation to 
enter as voluntary consent, evidence suppressed because police intended not merely to talk but to search), 
cert, dismissed, 389 U.S. 560 (1968); State v. Ercolano, 79 N.J. 25, 40, 397 A.2d 1062, 1069 (1979) (dictum) 
(police intent and purpose can validate as well as impugn search and seizure) (citing Cady v. Dombrowski, 
413 U.S. 433 (1973)). Both Painten and Ercolano are discussed at length in 1 LaFave, Treatise, supra, § 
1.2, at 6-12 (Supp. 1981).

454. Facts known to officers could be so weak that no amount of good faith could justify the officers’ 
belief in the sufficiency of the evidence. Ball, supra note 448, at 653.

455. Stone v. Powell, 428 U.S. 465, 540 (1976) (White, J., dissenting).
456. 367 U.S. 643, 654-57 (1961) (evidence obtained by searches and seizures in violation of United 

States Constitution inadmissible in state criminal trials).
457. 232 U.S. 383, 398 (1914).
458. Ball, supra note 448, at 646.
459. Trupiano v. United States, 334 U.S. 699, 705 (1948); Johnson v. United States, 333 U.S. 10, 13-14 

(1948).
460. Coolidge v. New Hampshire, 403 U.S. 443, 450 (1971) (prosecutors and policemen simply cannot 

In each of these cases, the officer most likely has acted in the belief that his 
conduct was legal.453 Of course, even if the officer acted in good faith, his 
error might be so gross that he actually did not have reasonable grounds for 
his belief.454 In this situation exclusion might encourage greater familiarity 
with the law and more careful exploration of the facts. In many cases, 
however, the individual who commits a fourth amendment violation is as 
familiar with the law and facts as can reasonably be expected. In such cases 
the only likely consequence of exclusion is to make the individual less 
interested in performing his duty in the future.455

Although the good faith exception to the exclusionary rule was not 
suggested until after Mapp v. Ohio,456 457 the state of mind of the officer long has 
been a subject of discusssion in search and seizure cases. For example, since 
Weeks v. United States,451 courts frequently have considered state of mind in 
determining whether to enforce the warrant requirement against earnest 
policemen.458 Thus, on several occasions the Supreme Court has observed that 
police officers, because of their understandable zeal to ferret out crime,459 are 
unlikely to make a neutral assessment of whether a legal basis to search 
exists.460 Most often, however, the Court has focused on whether an officer’s 
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state of mind is relevant in determining the existence of probable cause. Long 
ago, the Court decided that the existence of probable cause turned solely on 
the objective assessment461 of whether the facts and circumstances known to 
the officer at the time he acted were sufficient to lead a person of reasonable 
caution to believe that his proposed actions were legal.462 Under this rule, a 
search or seizure was not legal merely because an officer acted in good 
faith,463 or illegal merely because he acted out of malice.464 Instead, the good 
faith of an officer was relevant only to the question of whether the victim of a 
particular illegal search and seizure could recover damages in a civil action.465

be asked to maintain requisite neutrality in their own investigations because “competitive enterprise” must 
engage their single-minded attention); Trupiano v. United States, 334 U.S. 699, 705 (1948) (officers less 
likely to possess requisite detachment and neutrality with respect to suspect’s constitutional rights); 
Johnson v. United States, 333 U.S. 10, 13-14 (1948) (fourth amendment protection consists of requirement 
that neutral and detached magistrate, rather than officer engaged in often competitive enterprise of 
ferreting out crime, draw inferences from evidence that might support probable cause). See generally Ball, 
supra note 448, at 646-47.

461. For a discussion of the distinction betwen the subjective and objective tests, see 1 LaFave, 
Treatise, supra note 2, § 3.2, at 459-61.

462. Carroll v. United States, 267 U.S. 132, 162 (1924); see Michigan v. DeFillippo, 443 U.S. 31, 37 
(1979) (probable cause means facts and circumstances within officer’s knowledge that are sufficient to 
warrant prudent person of reasonable caution in believing that suspect has committed, is committing, or is 
about to commit crime); Brinegar v. United States, 338 U.S. 160, 176 (1949) (police officers’ good faith 
mistakes that do not defeat probable cause limited to those of reasonable men, acting on facts leading 
sensibly to conclusions of probability); Stacey v. Emery, 97 U.S. 642, 645 (1878) (test of probable cause is 
whether facts and circumstances before officer warrant person of prudence and caution in believing that 
offense has been committed).

463. Beck v. Ohio, 379 U.S. 89, 97 (1964) (if subjective good faith alone were test for probable cause, 
fourth amendment protections would evaporate); Henry v. United States, 361 U.S. 98, 102 (1959) (good 
faith on part of arresting officers not enough to satisfy probable cause requirement); see Director General v. 
Kastenbaum, 263 U.S. 25, 28 (1923) (under § 10 of Federal Control Act, action for false imprisonment 
could be maintained against Director General of Railroads who ordered arrest without probable cause or 
warrant, even though Director General may have acted in subjective good faith). But see Hill v. California, 
401 U.S. 797, 802-05 (1971) (when police have probable cause to arrest one party, and reasonably mistake 
second party for first party, arrest of second party valid and search incident to arrest are valid). See 
generally 1 LaFave, Treatise, supra note 2, § 1.2(g) (Supp. 1981).

464. Stacey v. Emery, 97 U.S. 642, 645 (1878). Generally, the controlling question in determining the 
legality of a search is whether the officer’s actions, rather than his thoughts, accorded with the fourth 
amendment. See Scott v. United States, 436 U.S. 128, 137-40 (1978) (absence of proper state of mind does 
not invalidate action as long as circumstances, viewed objectively, justify action); Stacey v. Emery, 97 U.S. 
642, 645 (1878) (officer’s subjective malice irrelevant to probable cause determination because test is 
objective, based on facts and circumstances); United States ex rel. Senk v. Brierley, 381 F. Supp. 447, 463 
(M.D. Pa. 1974) (police officer’s mere subjective conclusions concerning existence of probable cause not 
binding on court, which must independently scrutinize objective facts to determine existence of probable 
cause). But see Burkofif, supra note 129, at 181-92 (intent to violate fourth amendment should be relevant to 
whether violation actually occurred); cf Ames v. Vavrack, 356 F. Supp. 931, 937 (D. Minn. 1973) (good 
faith and reasonable probable cause are defense for officer sued under fourth amendment for planning 
warrantless raid). See generally 1 LaFave, Treatise, supra note 2, § 1.2, at 3-18 (Supp. 1981).

465. See Pierson v. Ray, 386 U.S. 547, 555-58 (1967) (although police have good faith defense against 
damage suits under § 1983 for illegal searches and seizures, § 1983 suit should not be dismissed when 
conflicting evidence on good faith issue); Bivens v. Six Unknown Agents, 456 F.2d 1339, 1347-48 (2d Cir. 
1972) (proof by Federal Bureau of Narcotics agents of good faith and reasonable belief in validity of 
warrantless arrest and search is defense to damage suit against agents for unreasonable search and seizure). 
See generally Ball, supra note 448, at 639-40.

It is not surprising that the state of mind of the officer has been widely 
discussed in search and seizure cases but largely ignored as a possible reason 
for admitting illegally obtained evidence. Prior to Mapp, most of the search 
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and seizure cases that reached the Supreme Court involved arrogant or 
brazen police behavior.466 As a result, the Supreme Court found few occasions 
to examine whether the police had believed the conduct in question was legal. 
Indeed, it was only after Mapp forced local police to learn and conform to the 
law467 that the courts faced a large number of cases involving situations in 
which the police had tried to follow the law but had made errors of judgment, 
or were told, sometimes years after a search or seizure, that the law was not 
what they had thought.

466. See Mapp v. Ohio, 367 U.S. 643, 671 (1961) (Douglas, J., concurring) (facts reveal “casual 
arrogance of those who have the untrammeled power to invade one’s home and to seize one’s person”); See 
generally Traynor, Mapp v. Ohio at Large in the Fifty States, 1962 Duke L.J. 319, 324 (referring to 
“brazenness of lawless police methods” before California adopted exclusionary rule in People v. Cahan, 44 
Cal. 2d 434, 282 P.2d 905 (1955)).

467. See Murphy, Judicial Review of Police Methods in Law Enforcement, The Problem of Compliance 
by Police Departments, 44 Tex. L. Rev. 939, 941 (1966) (after Mapp retraining sessions had to be held for 
everyone from administrators down to thousands of foot patrolmen). See generally 1 LaFave, Treatise, 
supra note 2, § 1.2, at 26-28 (citing authorities); Kamisar, On the Tactics of Police-Prosecution Oriented 
Critics of the Courts, 49 Cornell L.Q. 435 (1964); LaFave, Improving Police Performance Through The 
Exclusionary Rule, Part II—Defining the Norms and Training the Police, 30 Mo. L. Rev. 566 (1965); 
Nagle, Testing the Effects of Excluding Illegally Seized Evidence, 1965 Wise. L. Rev. 283 (1965); Paulsen, 
Criminal Law Administration: The Zero Hour Was Coming, 53 Calif. L. Rev. 103 (1965).

468. United States v. Janis, 428 U.S. 433, 446 (1976); see United States v. Calandra, 414 U.S. 338, 348 
(1974) (exclusionary rule is “judicially created remedy designed to safeguard Fourth Amendment rights 
generally through its deterrent effect, rather than a personal constitutional right of the party aggrieved”).

469. United States v. Peltier, 422 U.S. 531, 539 (1975) (quoting Michigan v. Tucker, 417 U.S. 433, 447 
(1974)).

470. The speech before the State Bar of California is printed substantially as delivered in Friendly, 
supra note 157, at 929.

471. Id. at 952. See also Hill, The Bill of Rights and the Supervisory Power, 69 Colum. L. Rev. 181, 184 
(1969) (noting suggestion that deterrent purpose of exclusionary rule would be satisfied if rule limited to 
cases where police misconduct willful).

472. 403 U.S. 388 (1971).

In addition, prior to Mapp the shifting doctrinal basis for the exclusionary 
rule did not readily lend itself to a good faith exception. After Mapp, however, 
when local police began making meaningful efforts to follow constitutional 
requirements, the Court settled on deterrence of unconstitutional police 
conduct as the prime, if not the sole, basis for the exclusionary rule.468 The 
victory of the deterrence rationale created a logical basis for excepting from 
the operation of the rule evidence obtained by officers who believed they were 
acting legally. As the Supreme Court has stated, the deterrence rationale for 
the exclusionary rule necessarily assumes that the police have engaged in 
willful or at least negligent conduct, and therefore has little force when the 
police acted in complete good faith.469

Once the deterrence rationale of the exclusionary rule was firmly estab
lished, proponents of the good faith exception slowly began to emerge. Judge 
Friendly first proposed the good faith exception in a 1965 speech470 in which 
he contended that imposing the maximum penalty of exclusion for every error 
of judgment, however excusable, was inconsistent with the objective of 
deterrence.471 Although Judge Friendly’s suggestion generated little immedi
ate response, it became clear in the early 1970’s that several members of the 
Supreme Court were sympathetic to his views. Chief Justice Burger, dissent
ing in Bivens v. Six Unknown Named Agents for the Federal Bureau of 
Narcotics,472 became the first to express dissatisfaction with a rule that treats 
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"honest mistakes” in the same way as deliberate and flagrant violations of the 
fourth amendment.473 Shortly thereafter, other justices indicated their agree
ment that some modification of the “monolithic”474 response of the rule was 
in order.475 By 1976, it seemed clear that Justices White,476 Blackmun,477 
Powell,478 and Rehnquist479 all agreed that neither the deterrent purpose of 
the exclusionary rule nor the imperative of judicial integrity justified applying 
the rule to police activities performed in the good faith belief that they were 
legal.480

The numerous statements of judicial support for the good faith exception 
once made it appear to be only a matter of time before the Supreme Court 
would modify the exclusionary rule.481 In the last few years, however, the 
Court has declined to translate its initial enthusiasm for the good faith 
doctrine into an opinion formally adopting this exception. Indeed, several 
recent decisions have excluded evidence obtained in good faith reliance on

473. Id. at 418 (Burger, C.J., dissenting); accord, Brewer v. Williams, 430 U.S. 387, 420-29 (1977) 
(Burger, C.J., dissenting) (confession should not be excluded because violations of fifth and sixth 
amendments not egregious). Previously, in Hill v. California, 401 U.S. 797 (1971), the Court upheld the 
arrest and subsequent search of an individual whom police believed in good faith to be someone else. Id. at 
802-05. Because probable cause justified the arrest, however, the Court found no occasion to consider the 
relevance of good faith to the question of exclusion.

474. See Bivens v. Six Unknown Agents, 403 U.S. 388, 418 (1971) (Burger, C.J., dissenting).
475. See Brown v. Illinois, 422 U.S. 590, 610-12 (1975) (Powell, J., with Rehnquist, J., concurring in 

part) (no justification for depriving prosecution of reliable and probative evidence when deterrence purpose 
of exclusionary rule would not be furthered).

476. See Stone v. Powell, 428 U.S. 465, 538 (1976) (White, J., dissenting) (rule should be modified 
substantially to prevent its application when officer seizes evidence in good faith belief that his conduct 
comports with existing law and reasonable grounds support this belief).

477. See United States v. Janis, 428 U.S. 433, 458 n.35 (1976) (Blackmun, J.) (admission of evidence 
under both judicial integrity and deterrence rationales of exclusionary rule depends upon whether 
admission encourages violations of fourth amendment rights; officers’ good faith significantly reduces 
potential deterrent effect of exclusion); cf. Coolidge v. New Hampshire, 403 U.S. 443, 510 (1971) 
(Blackmun, J., dissenting) (fourth amendment does not support exclusionary rule).

478. See Brown v. Illinois, 422 U.S. 590, 612 (1975) (Powell, J., concurring) (when police have not 
engaged in willful or negligent conduct, deterrence rationale cannot justify exclusion of reHable and 
probative evidence).

479. See United States v. Peltier, 422 U.S. 531, 539 (1975) (Rehnquist, J.) (when official action pursued 
in complete good faith, deterrence rationale underlying exclusionary rule loses much of its force) (quoting 
Michigan v. Tucker, 417 U.S. 433, 447 (1974)).

480. Those justices who have acknowledged judicial integrity as one of the purposes behind the 
exclusionary rule explained with significant variations why admitting evidence obtained in good faith does 
not compromise this purpose. See Stone v. Powell, 428 U.S. 465, 540 (1976) (White, J., dissenting) (judicial 
integrity does not require exclusion of evidence obtained by violation of fourth amendment because 
admitting such evidence does not render judges participants in fourth amendment violations; violation 
already has occurred and evidence is at hand); United States v. Janis, 428 U.S. 433, 458 n.35 (1976) 
(Blackmun, J.) (judicial integrity does not require exclusion of evidence obtained by violation of fourth 
amendment when admission of evidence does not encourage other violations of fourth amendment rights); 
Brown v. Illinois, 422 U.S. 590, 611 (1975) (Powell, J., concurring) (by implication) (mandate to preserve 
judicial integrity demands that fruits of official conduct be denied only in cases when deterrent value of 
exclusionary rule likely to be most effective); United States v. Peltier, 422 U.S. 531, 539-40 (1975) 
(Rehnquist, J.) (admission of evidence obtained by good faith violations of fourth amendment does not 
offend imperative of judicial integrity because exclusion would not serve purpose of deterrence); cf. Bivens 
v. Six Unknown Agents, 403 U.S. 388, 414 (1971) (Burger, C.J., dissenting) (requirement that government 
not profit from its own wrongdoing only partial basis for exclusionary rule and need not be observed if 
effective alternative remedy available).

481. Note, supra note 448, at 356.
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pronouncements of the highest state courts482 and state and federal legisla
tures,483 which had purported to authorize searches without probable cause or 
without a valid warrant. Nevertheless, it does not necessarily follow that a 
majority of the Court believes good faith is irrelevant in all contexts. Having 
laid the groundwork for future opinions, and having provided lower courts 
with a justification for applying a good faith standard,484 the Court seems to 
be proceeding slowly out of recognition that good faith is a more complex 
concept than appears at first glance.

482. Mincey v. Arizona, 437 U.S. 385, 395 (1978) (warrantless search of defendant’s apartment, 
pursuant to Arizona Supreme Court’s “murder scene” exception to warrant requirement, violated fourth 
and fourteenth amendments).

483. For decisions excluding evidence obtained in good faith reliance on state statutes, see, e.g., Ybarra 
v. Illinois, 444 U.S. 85, 96 n. 11 (1979) (warrantless search of customers in tavern for which officers had 
obtained search warrant pursuant to III. Rev. Stat., ch. 38, § 108-9 (1975), which purported to authorize 
certain searches and seizures without probable cause or warrants; statute invalid as authority for 
unconstitutional searches); Torres v. Puerto Rico, 442 U.S. 465, 467, 471 (1979) (warrantless search of 
airplane passenger’s baggage pursuant to Puerto Rico statute authorizing search of luggage of any person 
arriving from United States; statute unconstitutional); Sibron v. New York, 392 U.S. 40, 59-62 (1968) 
(warrantless search of defendant’s pants pocket for heroin pursuant to New York “stop and frisk” law, 
N.Y. Code Crim Proc. § 180-a; without holding statute unconstitutional, Court suppressed evidence 
because search violated fourth amendment); Berger v. New York, 388 U.S. 41, 44-45, 54-60 (1967) 
(evidence of conspiracy obtained by eavesdropping against defendant pursuant to New York electronic 
surveillance law, N.Y. Code Crim. Proc. § 813-a; search and statute unconstitutional because statute too 
broad in permitting installation of recording devices into constitutionally protected areas).

For a decision excluding evidence obtained in good faith reliance on a federal statute, see Almeida- 
Sanchez v. United States, 413 U.S. 266, 267-68, 273-75 (1973) (warrantless search of defendant’s 
automobile 25 miles north of Mexican border pursuant to § 287(a)(3) of Immigration and Nationality Act 
and Attorney General’s guidelines, which permitted warrantless searches of automobiles within 100 miles 
of any external boundary of United States; evidence excluded because search made without probable cause 
or consent).

484. See Note, supra note 448, at 354 (while not expressly creating good faith exception, Court has 
indicated that lower courts can apply it) (citing United States v. Janis, 428 U.S. 433 (1976)).

485. 443 U.S. 31 (1979).
486. Id. at 39, 40.
487. Id. at 34.
488. Id.
489. 80 Mich. App. 197, 201-03, 262 N.W.2d 921, 923-24 (1977), rev'd, Michigan v. DeFillippo, 443 

U.S. 31 (1979).

The one area in which the Supreme Court has decided that an officer’s 
good faith is relevant to the admissibility of illegally obtained evidence 
provides a particularly good example of the complexity of the good faith 
concept. In Michigan v. DeFillippo,^5 the Court held that when the police 
seize evidence incident to a valid arrest under a presumptively valid ordinance 
that is later declared unconstitutional,486 the officer’s good faith reliance on 
the ordinance is not without import.487 The defendant in DeFillippo sought to 
suppress narcotics that the police found on his person during a search 
conducted incident to his arrest for violating a Detroit city ordinance. The 
statute made it a crime for a person to refuse to identify himself when stopped 
by a police officer who had reasonable cause to believe that the individual’s 
behavior warranted further investigation.488

After the trial court refused to suppress the evidence and the defendant was 
convicted, the Michigan Court of Appeals declared the Detroit statute 
unconstitutional and held the evidence inadmissable.489 The United States 
Supreme Court, however, decided that, under the circumstances, suppression 
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would serve no conceivable purpose of deterrence and therefore was inap
propriate because the officer had probable cause to make the arrest as well as 
no reason to doubt the constitutionality of the statute.490 The Court, while 
noting that a statute might be so flagrantly unconstitutional that any person 
of reasonable prudence would see its flaws,491 reasoned that generally an 
officer “should not [be] required to anticipate that a court would later hold 
the ordinance unconstitutional.”492

490. 443 U.S. at 37, 38 n.3.
491. Id. at 38.
492. Id. at 37. Justice Blackmun argued in a concurring opinion that if the police habitually arrest, but 

do not prosecute, under a stop and identify ordinance, this would rebut any claim of good faith reliance on 
the constitutionality of the ordinance. Id. at 41 (Blackmun, J., concurring). In his view, such practices 
would, if the ordinance were unconstitutional, justify suppressing any evidence obtained in a search 
incident to arrest. Id. Justice Brennan contended in dissent that the officer’s good faith was irrelevant 
because “the State is responsible for the actions of its legislative bodies as well as for the actions of its 
police,” and therefore should not be able to avoid the consequences of unconstitutional laws by claiming 
“that the police were merely executing the laws in good faith.” Id. at 43 (Brennan, J., with Marshall & 
Stevens, JJ., dissenting).

493. 443 U.S. at 39 (citing Torres v. Puerto Rico, 442 U.S. 465 (1979); Almeida-Sanchez v. United 
States, 413 U.S. 266 (1973); Sibron v. New York, 392 U.S. 40 (1968); Berger v. New York, 388 U.S. 41 
(1967)).

494. Id. at 39-40. But see Weber, supra note 448, at 311 (as long as officer following statute still in force, 
no reason to exclude illegally obtained evidence if statute later declared unconstitutional).

495. United States v. Peltier, 422 U.S. 531, 542 (1975).
496. See Stovall v. Denno, 388 U.S. 293, 301 (1967).
497. See Note, supra note 22, at 382 (good faith test might not uncover police officers’ slanting of facts 

before magistrate to prove existence of probable cause in obtaining warrant).

In admitting the evidence the DeFillippo Court explicitly reaffirmed prior 
decisions requiring suppression of evidence obtained in searches conducted 
pursuant to statutes that purported to define probable cause or to specify the 
circumstances requiring a warrant.493 The Court failed, however, to explain 
adequately why an officer’s good faith reliance on a statute that later would be 
held unconstitutional should lead to suppression in the earlier cases but not in 
DeFillippo. The Court attempted to distinguish the two situations by arguing 
that the earlier statutes, unlike the DeFillippo statute, directly authorized 
searches in violation of the fourth amendment.494 Although valid on its face, 
this distinction does not seem to provide any real basis for distinguishing the 
two situations, particularly in light of the Court’s broad statement that the 
goal of deterring unlawful police conduct requires suppression of evidence 
only when an officer has “knowledge, or may properly be charged with 
knowledge, that the search was unconstitutional.”495 Since knowledge of 
unconstitutionality was lacking in both DeFillippo and the earlier cases, the 
better explanation may lie in the necessity of providing counsel with an 
incentive to challenge constitutionally suspect statutes. Thus, the Court has 
chosen to ignore the officer’s good faith in the context of statutes that 
purported to prescribe search and seizure norms because it views allowing the 
appellant the benefit of the exclusionary rule as a necessary cost if constitu
tional adjudication is to be more than mere dictum.496 In contrast, the Court 
in DeFillippo seemed to believe that a sufficient incentive to contest the 
constitutionality of the ordinance existed because those individuals who are 
not subjected to a search or a seizure nonetheless could contest the ordinance.

Special problems involving the use of a good faith test arise when an officer 
seeks and obtains a search warrant.497 A search conducted in accordance with 
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the terms of the warrant necessarily involves good faith, unless the police 
misrepresent facts to the magistrate in order to obtain the warrant.498 
Nevertheless, the attorney preparing the affidavit and applying for the 
warrant or the magistrate issuing the warrant frequently makes errors that 
might invalidate an entire search.499 When the police have dutifully applied to 
a judge or a magistrate for a search warrant, and have executed the warrant in 
strict conformity with its terms, exclusion of the evidence thus obtained can 
have no possible deterrent effect on future police conduct.500 Of course, 
exclusion of the evidence might improve the decisions of those magistrates 
who issue warrants pro forma501 or who lack the ability to evaluate 
intelligently the evidence before them.502 Even conscientious and well-trained 
magistrates occasionally make mistakes, however, and in such cases exclusion 
has absolutely no deterrent value. Thus, it makes sense to retain the 
exclusionary rule only for warrantless searches and those searches made on 
the authority of warrants based on perjured testimony503 or on evidence so 
scant that no reasonable magistrate could have believed it. This would 
encourage bona fide resort to warrants while also protecting individuals 
against abuse of warrant procedures.504

498. Id.; see Geller, supra note 169, at 687 n.263 (police might manipulate warrant system by lying to 
magistrate about facts required for probable cause).

499. Wilkey, supra note 175, at 219.
500. Id. at 228.
501. Geller, supra note 169, at 703; cf. 2 LaFave, Treatise, supra note 2, § 4.1, at 5-6 (judiciary does 

not always take seriously commitment to make neutral and detached decision whether grounds for search 
exist). But see United States v. Karathanos, 531 F.2d 26, 39 n.l (2d Cir. 1976) (Van Graafeiland, J., 
dissenting) (doubtful whether court’s vigilance would thwart any unscrupulous police and amenable 
magistrates in conspiratorial aims).

502. See Saltzburg, supra note 275, at 196 (magisterial guidance for police on fourth amendment issues 
often inadequate because Supreme Court has not made certain that magistrates capable of screening police 
conduct); cf. Shadwick v. City of Tampa, 407 U.S. 345, 351-52 (1972) (lay court personnel allowed to issue 
arrest warrants). Training magistrates in law and periodically reviewing their performance would probably 
do more to improve performance than exclusion. Cf. 1 LaFave, Treatise, supra note 2, § 1.2, at 3 (Supp. 
1981) (quoting P. Johnson, New Approaches to Enforcing the Fourth Amendment 8-9 (working paper, Sept. 
1978)).

503. See Franks v. Delaware, 438 U.S. 154, 168 (1978) (requirement that warrant not issue but upon 
probable cause, supported by oath or affirmation, would be meaningless if police officers could deliberately 
falsify allegations to demonstrate probable cause before magistrate).

504. See 1 LaFave, Treatise, supra note 2, § 1.2, at 2-3 (Supp. 1981) (proposing abolishment of 
exclusionary rule in federal courts when warrant obtained) (quoting P, Johnson, New Approaches to 
Enforcing the Fourth Amendment 8-9 (working paper, Sept. 1978)).

505. Kaplan, supra note 135, at 1045 (addition of another especially subjective factual determination 
will invite nullification of exclusionary sanction in lower courts).

506. United States v. Peltier, 422 U.S. 531, 553 (1975) (Brennan, J., dissenting). See also Yackle, supra 

By far the greatest part of the debate over the good faith exception 
concerns those cases in which the officer errs either by searching without a 
warrant when one is required or by searching in the belief that probable cause 
existed when it did not. In this context, opponents have raised a number of 
objections to the good faith limitation, none of which is particularly 
compelling. For example, one author argues that the good faith exception 
would add to the factfinding operations already required of the lower 
courts.505 Specifically, it would require courts to probe the subjective knowl
edge of the official who orders the search and the officer who conducts it, to 
determine what inferences these parties should have drawn from the law.506 
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Arguably, this restricts application of the suppression doctrine to the unusual 
situation in which an officer violates constitutional rights with either 
indifference or deliberation.507

note 3, at 424 n.627 (emphasis upon subjective state of officer’s mind raises enormous problems of proof); 
Recent Development, Limiting the Application of the Exclusionary Rule: The Good Faith Exception, 34 
Vand. L. Rev. 213, 229-30 (1981) (good faith exception could be abused because not subject to objective 
tests).

507. Kaplan, supra note 135, at 1045. See also Yackle, supra note 3, at 427 (Court’s new approach is to 
apply exclusionary rule only when police in bad faith undertake flagrant and abusive searches and 
seizures).

508. Ball, supra note 448, at 655.
509. Kaplan, supra note 135, at 1044. A police department presumably would want to leave its 

policemen as uneducated as possible about search and seizure law so that a large percentage of their 
constitutional violations could be labeled inadvertant. Id.; see Yackle, supra note 3, at 426 n.639 (good faith 
doctrine gives police departments little incentive to teach their operatives how to work within the law).

510. Glasson v. Louisville, 518 F.2d 899, 910 (6th Cir), cert, denied, 423 U.S. 930 (1975) (discussing 
police liability in civil context).

511. United States v. Peltier, 422 U.S. 531, 554 (1974) (Brennan, 1, dissenting). But see Ball, supra note 
448, at 655 (under good faith doctrine mere lack of clear precedent on identical facts would not 
automatically require denial of motions to suppress).

512. United States v. Peltier, 422 U.S. at 555 (quoting Oaks, supra note 72, at 756).
513. 422 U.S. at 554.
514. Scott v. United States, 436 U.S. 128, 139 n.13 (1978).

The good faith doctrine, however, merely requires courts to make deter
minations that they probably would prefer to make in order to avoid freeing a 
guilty criminal because of a slight and unintentional miscalculation by the 
police. Moreover, the doctrine does not actually require a difficult inquiry 
into intent because the doctrine in its most widely accepted form proposes an 
objective test of good faith.508

Additionally, opponents of the good faith limitation have argued that it 
“would put a premium on the ignorance of the police officer and more 
significantly on the department that trains him.”509 An objective test, 
however, merely requires those charged with enforcing the law to have a 
reasonable knowledge of it. As one court has noted in another context, a 
police officer need not be a sophisticated constitutional or criminal lawyer, 
but he cannot “avoid liability for damages by pleading ignorance of the law 
when he unreasonably or in bad faith oversteps the bounds of his authority 
and invades the constitutional rights of others.”510

Opponents also have claimed that the good faith limitation would remove 
the accused’s incentive to contest a particular search unless he can point to 
precedent invalidating a search or seizure on identical facts.511 Arguably, this 
would deprive the courts of the only opportunity they have for analyzing 
constitutional rights and guiding both lower courts and law enforcement 
officials.512 The final result, these opponents claim, would be to halt judicial 
development of fourth amendment rights.513

It is not clear, however, that a good faith exception would deprive courts of 
enough cases to curtail articulation of constitutional standards. Because 
under present law intent generally becomes relevant only after a court has 
found a constitutional violation,514 every challenge to a search under the 
proposed good faith rule would still require the courts to enunciate relevant 
constitutional standards. Moreover, the recognition of a “penumbral zone,” 
within which an inadvertant mistake would not call for exclusion, would 
relieve the courts of deciding whether officers have crossed the fine line that 
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divides valid and invalid searches.515 In turn, this will make it less tempting 
for judges to bend fourth amendment standards to avoid releasing a possibly 
dangerous criminal because of a minor and unintentional miscalculation by 
the police.516

515. Friendly, supra note 157, at 953.
516. Wilkey, supra note 172, at 351. But see Ball, supra note 448, at 655-56 (good faith exception 

reduces fourth amendment protection by reinstating reasonableness standard).
517. See United States v. Caceres, 440 U.S. 741, 766 (1979) (Marshall, J., with Brennan, J., dissenting) 

(evidence illegally obtained through electronic surveillance should be excluded even though IRS agents 
made good faith effort to comply with regulations).

518. United States v. Williams, 622 F.2d 830, 846-47 (5th Cir. 1980) (per curiam) (en banc), cert, 
denied, 101 S. Ct. 946 (1981). The majority seemed to differentiate between technical violations and good 
faith mistakes. See id. at 846 (case presents both questions of “good faith mistake” and “good faith 
technical violation”). Nevertheless, the court’s ruling arguably applies to both of these because it describes 
both in terms of good faith and establishes a general exception for all good faith violations. Id. at 847.

The Fifth Circuit also noted briefly that statutes which purport to authorize searches without probable 
cause present a different situation from that confronted in Williams. Id. at 846. As concurring Judge Rubin 
pointed out, the majority failed to indicate how it would rule on a good faith exception when the police 
obtained evidence pursuant to an invalid search warrant that the police reasonably believed to be valid. Id. 
at 850 n.4 (Rubin, J., with Godbold, Kravitch, Johnson, Politz, Hatchett, Anderson, Randall, Tate & 
Clark, JJ., concurring).

519. Batey, supra note 202, at 271. Batey further suggests that in minor prosecutions, gross and willful 
violations should lead to the defendant’s acquittal while lesser violations should lead to the exclusion of the 
evidence gained. Id. In addition, he argues that an effective system of police rulemaking should be adopted. 
Id.

520. Kaplan, supra note 135, at 1046. See also Rochin v. California, 342 U.S. 165, 172 (1952) (evidence 
obtained by methods that “shock the conscience” must be excluded because these actions violate due 
process); notes 36-39 supra and accompanying text (discussing Rochin).

Finally, opponents have argued that limiting the exclusionary rule to bad 
faith fourth amendment violations would encourage officers to gamble that 
courts will forgive all but the most outrageous police conduct in this area.517 
The possibility always exists, however, that officers might act illegally on the 
chance that they can convince courts of the purity of their motives; these 
officers are not likely to be any more honest absent a good faith exception. 
Thus, a good faith exception would not increase the likelihood of police 
perjury, and in some cases might encourage truthfulness by eliminating 
resentment over what many officers view is an unfair rule.

Despite the various objections to the good faith exception, widespread 
support exists among both commentators and judges for adoption of the 
exception in one form or another. Indeed, in a recent en banc opinion the 
United States Court of Appeals for the Fifth Circuit refused to exclude 
evidence obtained as a result of police conduct undertaken in a “reasonable 
belief that it was proper.”518 Thus, despite the Supreme Court’s recent silence 
on the issue, support continues to build for the adoption of a good faith 
limitation on the exclusionary rule.

Seriousness of the Offense. At least one opponent of the present 
exclusionary rule contends that the rule should not apply to crimes that the 
legislature has labeled “serious,” unless the constitutional violation was gross 
or willful.519 Similarly, it has been argued that the rule should not apply to the 
most serious crimes unless the police conduct violated the “shock the 
conscience” standard of the fourteenth amendment.520
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Limiting the exclusionary rule to less serious crimes has two significant 
drawbacks. First, someone must determine which offenses are serious. If the 
task is left to the legislature, the number of serious offenses probably would 
increase rapidly. On the other hand, if it is the court’s task, guidelines must be 
developed to assist judges in determining what is a serious crime.521 Second, 
restricting the rule would prevent its application in many of the instances in 
which it most effectively deters improper police conduct.522 Despite these 
drawbacks, however, this restriction of the rule might still be preferable to the 
enormous lack of proportionality and other costs evident in the exclusionary 
rule as currently applied.523

The American Law Institute's “Substantiality" Test. Perhaps the most
comprehensive scheme for modifying the exclusionary rule is the “substan
tiality” test of the American Law Institute (ALI). Under this test, illegally 
obtained evidence would be excluded only if the court finds, after considering 
all the circumstances, that the “violation which led to its procurement was 
substantial.”524 Underlying the substantiality test is the notion that the 
exclusionary rule should be limited to those areas where its application is 
most rational and compelling.525 The test, however, provides no specific 
guidance as to the specific areas, except to state that “a violation should in all 
cases be deemed substantial if it was “gross, willful and prejudicial to the 
accused.”526 Moreover, because the test requires the court to examine all the 
circumstances, unspecified factors such as the seriousness of the offense might 
enter into a decision whether to exclude evidence.527

Although the multiplicity of factors in the ALI test has led to the criticism 
that it would be impossible to administer,528 this criticism is not as compelling

521. One commentator suggests that a distinction should be made between victim and victimless 
crimes. Kaplan, supra note 135, at 1048. It would be relatively easy to distinguish violent and nonviolent 
crimes. Cf. Rummel v. Estelle, 445 U.S. 263, 275 (1980) (Powell, J., dissenting) (acknowledging distinction 
between violent and nonviolent crimes but noting that presence or absence of violence does not always 
correspond to society’s interest in punishing criminal).

522. See Oaks, supra note 72, at 708, 731 (exclusionary rule most effective when applied to serious 
crimes for which eventual prosecution almost certain). See also 1 LaFave, Treatise, supra note 2, § 1.2, 
at 37 n.78 (compliance with exclusionary rule contingent upon seriousness of crime) (citing Skolnick, 
Justice Without Trial (1966)).

523. Kaplan, supra note 135, at 1047.
524. ALI Model Code of Prearraignment Procedure § 290.2 (1975) [hereinafter Model 

Code]. The specific factors to be considered under the ALI test are:

(a) the extent of deviation from lawful conduct;
(b) the extent to which the violation was willful;
(c) the extent to which privacy was invaded;
(d) the extent to which exclusion will tend to prevent violations of this Code;
(e) whether, but for the violation, the things seized would have been discovered;
(f) the extent to which the violation prejudiced the moving party’s ability to support his 
motion, or to defend himself in the proceeding in which the things seized are sought to be 
offered in evidence against him.

Id. § 290.2(4).
525. Coe, supra note 141, at 32.
526. Model Code, supra note 524, § 290.2(3).
527. Cf. Geller, supra note 169, at 706 (extreme flexibility of substantial violation test would enable 

court to admit fruits of willful misconduct).
528. Kaplan, supra note 135, at 1048 n.106.
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as it might seem at first glance. As Professor Vorenberg, one of the ALI 
reporters, has observed, the purpose of the test is to invite courts to reconsider 
the need for exclusion where the fourth amendment violation is relatively 
minor and is neither willful nor reflective of agency policy or general 
indifference to individuals’ rights.529 The ALI formulation thus sets forth 
factors that the courts might consider in developing a body of factual 
precedent concerning what constitutes a substantial violation.530 It does not 
require that the courts consider and weigh every possible factor in every case. 
For example, focusing on the willfulness of a violation might lead a court to 
determine that a police officer’s good faith mistake in procuring evidence does 
not amount to a substantial violation.531 Similarly, the fact that the evidence 
would inevitably have been discovered legally might lead courts to refrain 
from applying the exclusionary rule.532 Finally, privacy considerations might 
lead courts to reject exclusion when the police conduct a search with probable 
cause but without first obtaining a warrant.533

529. Vorenberg, ALI Approves Model Code of Pre-Arraignment Procedure, 61 A.B.A.J. 1212, 1216 
(1975). But see Wingo, supra note 150, at 588 (primary goal of substantiality test is promotion of judicial 
integrity).

530. Coe, supra note 141, at 37; cf. Wright, supra note 141, at 742-45 (if test had been adopted 20 years 
ago, disposition of many exclusionary claims might have been different). See also Hill, supra note 471, at 
184 (exclusionary rule should be limited to cases in which violation willful or suggests indifference). Critics 
have described the substantiality test as nothing but a warmed-over version of the Rochin v. California 
“shocks the conscience” test. Geller, supra note 169, at 706 n.338.

531. See Model Code, supra note 524, § 290.2(4) factor (b) (extent to which violation willful). See also 
Coe, supra note 141, at 32 (no need to exclude evidence if future conduct not deterred); Geller, supra note 
169, at 687 (evidence should not be excluded when officer obtains warrant that later proves defective).

532. See Model Code, supra note 524, § 290.2(4) factor (e) (whether evidence would have been 
discovered but for violation). See also Note, Inevitable Discovery, the Hypothetical Independent Source 
Exception to the Exclusionary Rule, 5 Hofstra L. Rev. 137, 154-55 (1976) (inevitable discovery separate 
exception to exclusionary rule); Comment, Inevitable Discovery in New York: Further Limitation of the 
Exclusionary Rule, 43 Alb. L. Rev. 145, 160 (1978) (inevitable discovery exception likely to withstand 
judicial scrutiny).

533. See Model Code, supra note 524, § 290.2(4) factor (c) (extent to which privacy invaded). See also 
Wingo, supra note 150, at 588 (factors (b), (c), (d), and (e) considered in determining whether violation 
willful). Factor (f), relating to violations that prejudice the party’s ability to support his motion, presents 
special problems. See Coe, supra note 141, at 42-43 (factor (f) unfortunate and confusing, but may apply 
when violation has impaired building of complete and accurate record); Wingo, supra, at 587 (factor (f) 
unclear); Note, supra note 174, at 1461 (factor (f) puzzling). The commentary to the Code also provides no 
guidance for the application of factor (f).

534. Coe, supra note 141, at 37-39.
535. Geller, supra note 169, at 707. Members of Congress have introduced many bills aimed at limiting 

the exclusionary rule in federal courts to instances in which the violation of search and seizure norms was 
“substantial.” Some of these proposals would couple a modified exclusionary rule with a more effective 
civil remedy. See Note, supra note 174, at 1459-57 (discussing bill introduced as reaction to Mapp decision); 

Judicial focus on the factors set forth in the substantiality test might 
rapidly generate a large body of law.534 The major difficulty with the ALI 
factors, however, is that this new body of law would have many of the same 
drawbacks that would result from limitations based on good faith and the 
seriousness of the offense. In effect, fourth amendment violations would be 
condoned in a certain percentage of cases. As a result, the deterrent effect of 
exclusion would be dissipated because “officers would no longer find it 
pointless to seize evidence when prosecution was the goal, for the evidence 
might very well be ruled admissible.”535
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Adequacy of Departmental Training and Discipline. A promising 
modification of the exclusionary rule would be to direct the thrust of the rule 
toward an evaluation of agency policy,536 by excluding illegally obtained 
evidence only when a police department has not taken seriously its responsi
bilities under the fourth amendment.537 Proponents of this approach suggest 
that the prosecution could avoid the exclusion of illegally obtained evidence 
by demonstrating that the police department provided adequate training and 
discipline to minimize fourth amendment violations.538 The police could make 
this showing either in court on a case-by-case basis or before an administra
tive body that could certify the department had taken all reasonable steps to 
prevent fourth amendment violations, and that these steps had resulted in 
general compliance.539 Because the case-by-case approach involves judges in 
difficult fact-finding inquiries,540 a certification procedure, even though it 
requires enabling legislation,541 seems the better approach. Both the case-by- 
case and certification approaches, however, deserve serious attention because 
they force law enforcement agencies to examine their own procedures.542

Comment, supra note 146, at 783-89 (discussing bill introduced by Senator Lloyd Benson of Texas). Other 
proposals merely would modify the rule. See generally S. Schlesinger, supra note 215, at 89, table 1; 
Geller supra note 169, at 705-07.

536. Caplan, supra note 364, at 510.
537. Kaplan, supra note 135, at 1050.
538. Id. at 1050-51; cf. Task Force Report, supra note 159, at 32-33 (if departmental policy exists 

and was followed in particular case, judge should not upset such policy during motion to suppress).
539. According to Judge McGowan, the latter approach tells the police, “If you can satisfy us that you 

are doing everything you can to reduce the incidence of violations through meaningful disciplinary action, 
we will no longer need to seek deterrence through the indirect sanction of exclusion.” McGowan, supra 
note 360, at 690.

540. 1 LaFave, Treatise, supra note 2, § 1.3, at 39.
541. For a discussion of the certification procedure, the arguments in its favor, and suggested legislation 

and the regulations implementing for it, see Vorenberg & Fried, Discussion Memorandum on "Sanctions 
and Means for Procuring Compliance with the Model Code of Pre-Arraignment Procedure,” at 74 (May 3, 
1971) (unpublished) (copy on file at Georgetown Law Journal).

542. 1 LaFave, Treatise, supra note 2, § 1.3, at 39.
543. See Note, supra note 7, at 983.
544. See Oaks, supra note 72, at 743, 747-48 (citing statistics indicating that motions to suppress 

evidence in criminal cases responsible for considerable delay); note 177 supra and accompanying text 
(administration of exclusionary rule contributes to court delay).

IV. Conclusion

Because most critics of the exclusionary rule focus on its inadequacy as a 
deterrent or its excessive costs, discussion of alternatives and modifications 
largely centers on the goal of deterring fourth amendment violations without 
sacrificing other values. In essence, this approach balances the benefit of 
incrementally deterring police misconduct against the cost of suppressing 
probative evidence, and thus tracks the Supreme Court’s technique for 
defining the scope of the exclusionary rule.543

Despite the apparent simplicity of the balancing test, however, comparing 
alternative approaches for enforcing the fourth amendment is not easy. 
Because the benefits of the various approaches are uncertain, comparing their 
costs is usually the more fruitful approach. Presently, the costs of the 
exclusionary rule include: (1) fostering delay in the system of justice;544 (2) 
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encouraging police perjury;545 (3) diverting the attention of the participants in 
a criminal case from the question of guilt or innocence;546 (4) freeing the 
guilty;547 and (5) generating disrespect for the law and the administration of 
justice by granting windfall benefits to certain guilty defendants.548

545. See Coe, supra note 141, at 38 (exclusionary sanction leads to distortion of substantive law because 
rule encourages perjury by police who seek to establish admissibility of evidence); note 175 supra 
(discussing police perjury in context of exclusionary rule).

546. Stone v. Powell, 428 U.S. 465, 490 (1975).
547. Id.
548. Id. at 491.
549. See Gregoire v. Biddle, 177 F.2d 579, 581 (2d Cir. 1949) (discussing absolute immunity of U.S. 

Attorney General, District Directors of Enemy Alien Control Unit of Department of Justice, and District 
Director of Immigration at Ellis Island, for acts allegedly induced by their personal ill will in unlawfully 
arresting and imprisoning plaintiff), cert, denied, 339 U.S. 949 (1950).

550. Vorenburg & Fried, supra note 541, at 42.
551. See note 45 supra.
552. Note, supra note 7, at 983.
553. Id.
554. 1 LaFave, Treatise, supra note 2, § 1.2, at 33-34; see Oaks, supra note 72, at 756 (imperative to 

have practical procedure by which courts can review alleged violations of constitutional rights and 
articulate meaning of these rights).

555. Oaks, supra note 72, at 756.

To the extent that courts restrict the scope of the exclusionary rule, they 
will reduce or eliminate the costs of exclusion. Of course, at least some costs 
will be inevitable. The central question, then, will be the nature of those costs. 
Imposing penalties directly on the offending officer or encouraging others to 
impose such penalties probably would hamper law enforcement by discourag
ing the officer in the unflinching discharge of his duties.549 In addition, such 
remedies would require substantial support machinery to adjudicate claims 
and to dispose of charges fairly and efficiently. Finally, because many of the 
incidents that give rise to claims and charges are notoriously difficult to 
adjudicate on a case-by-case basis,550 errors inevitably will occur.

Just because the nature of a particular cost may be articulable, however, 
does not mean that it can be compared meaningfully wih other costs. Even 
more difficult is the task of balancing those costs against the benefits of 
enforcing the fourth amendment. Indeed, despite two decades of experience 
and several sophisticated studies,551 even the overall costs and benefits of the 
exclusionary rule defy meaningful elaboration.552 Moreover, the value of most 
alternatives to exclusion are wholly speculative because they remain untried. 
In sum, comparing the costs and benefits of the exclusionary rule in its 
present form with those of any other approach turns largely upon the 
selection and description of the factors to be considered553 and the weight 
assigned to these factors.

The preoccupation with deterrence has led not only to difficulties in 
comparing the costs and benefits of different approaches, but also to disregard 
of their collateral benefits. As Professor LaFave points out, the exclusionary 
rule, apart from its value as a deterrrent, has the collateral advantage of 
generating a sufficient number of fourth amendment cases to make possible 
the development of constitutional standards governing search and seizure.554 
Also, exclusion gives credence to fourth amendment guarantees by ensuring 
that some measurable consequences attach to the violation of an individual’s 
rights.555 Finally, when a search invades an individual’s privacy interest, 
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excluding illegally obtained evidence provides some sort of compensation for 
that invasion.

Although courts and commentators have traditionally refused to view 
exclusion as a device for compensating defendants for the wrong done 
them,556 compensation might provide a more principled basis for the exclu
sionary rule than deterrence of official lawlessnes. Clearly, some form of 
compensation for the “invasion of a legally protected interest may be entirely 
appropriate even if no substantial effect on official lawlessness is thought to 
result.”557 Moreover, in most cases where a violation of an individual’s rights 
has turned up incriminating evidence, exclusion is the form of compensation 
that the individual would find most desirable.558

556. LaFave, supra note 201, at 68.
557. See Bivens v. Six Unknown Agents, 403 U.S. 388, 403 (1971) (Harlan, J., concurring) (federal 

judiciary not only can choose among range of traditional remedies to implement statutory and common 
law polices, but also should have power to accord damage remedy to vindicate social policies in 
Constitution aimed at restraining government).

558. Vorenberg & Fried, supra note 541, at 57.
559. Id. at 18.
560. Id. at 58.
561. Amsterdam, supra note 133, at 437.
562. See Dellinger, supra note 204, at 1553 (Bivens probably based upon view that fourth amendment 

grants personal rights, rather than upon calculation of impact that damage actions against federal officers 
might have on federal law enforcement practices).

Of course, not all illegal searches violate individual rights. For example, a 
search conducted with probable cause but without a required warrant does 
not involve an intrusion on privacy interests but merely a failure to comply 
with an esssentially technical procedure.559 In such a case, exclusion has no 
“peculiar aptness as a compensation remedy.”560 Moreover, if the fourth 
amendment is merely a regulatory device,561 exclusion would not be appropri
ate compensation in any instance. If, however, the fourth amendment confers 
upon individuals, rather than upon society as a whole, the right to be free 
from unwarranted searches and seizures,562 the need for compensating those 
individuals whose rights are violated should be considered along with 
deterrence in evaluating alternative approaches for enforcing the fourth 
amendment. At a minimum, focusing on compensation when privacy is 
invaded weakens the case for criminal and other types of penalties and 
strengthens the case for exclusion or civil actions. Conversely, when privacy is 
not invaded, the case for exclusion is weaker and the case for direct controls 
on police action is stronger.



NOTES

Constitutional Implications of a Population 
Undercount:
Making Sense of the Census Clause

On December 31, 1980 the Census Bureau (Bureau) presented President 
Jimmy Carter with the population figures for the 1980 decennial census.1 The 
figures indicate that the United States has experienced a substantial increase 
in population since the 1970 census.2 They also show, however, that many 
urban areas, particularly those in the Northeast, have suffered either an 
absolute decrease in population or a major decline in growth rate.3 Because 
population serves as the basis for distributing federal funds and allocating 
seats in the House of Representatives and state legislatures, those states and 
cities for which the census figures indicate a decline in either growth rate or 
population stand to lose political power and economic benefits.4

Many cities that have experienced low growth rates or a loss of population 
have contested the Bureau’s population figures.5 At least fifty cities have 
brought suit against the Bureau alleging that the census undercounted6 
significant numbers of their residents.7 In an effort to remedy the problem,

1. See N.Y. Times, Jan. 1, 1981, § 1, at 1, col. 6 (Bureau reported figures to President only hours before 
legal deadline).

There was some doubt whether the Census Bureau would be able to report the figures on December 31, 
1980 as legally required. See 13 U.S.C. § 141 (1976) (Bureau must report total population to President 
within nine months after April 1 census). In suits seeking adjustment of the census count, two district 
courts enjoined the Census Bureau from certifying population figures to the President on the statutorily 
specified date. See Carey v. Klutznick, 508 F. Supp. 420, 433 (S.D.N.Y. 1980) (Bureau enjoined from 
reporting existing population figures and granted 30 days to develop plan to adjust New York State census 
counts) [hereinafter Carey III], rev’d and remanded on other grounds, 653 F.2d 732 (2d Cir. 1981); Young 
v. Klutznick, 497 F. Supp. 1318, 1338-39 (E.D. Mich. 1980) (Bureau enjoined from reporting unadjusted 
population figures and given 30 days to develop plan to adjust national and Detroit counts), rev’d on other 
grounds, 652 F.2d 617 (6th Cir. 1981). The Supreme Court stayed both injunctions, thereby allowing the 
Bureau to report the unadjusted figures on the required date. Klutznick v. Carey, 449 U.S. 1068, 1068 
(1980) (staying injunction in New York case); Klutznick v. Young, No. A-533 (U.S. Dec. 24, 1980) 
(staying injunction in Detroit case).

2. See N.Y. Times, Jan. 1, 1981, § 1, at 1, col. 6 (population increased by 11.4 % and 23 million since 
1970 census).

3. See N.Y. Times, Dec. 25, 1980, § 1, at 1, col. 2 (population of New York City 11.1 percent less than 
in 1970); id. at 28, col. 1 (growth rate of Connecticut, Illinois, Massachusetts, New Jersey, Ohio, and 
Pennsylvania less than one quarter national average; population loss in District of Columbia, New York, 
and Rhode Island).

4. See notes 49-50 and 63-72 infra and accompanying text (describing distribution of political rights and 
economic benefits on basis of population).

5. See, e.g., Carey III, 508 F. Supp. at 421-22 (New York City and New York State challenge accuracy 
of Bureau’s population figures); City of Philadelphia v. Klutznick, 503 F. Supp. 663, 666 (E.D. Pa. 1980) 
(Philadelphia challenges accuracy of population figures); Young v. Klutznick, 497 F. Supp. at 1321 
(Detroit challenges accuracy of population figures).

6. The term “undercount” refers to the Bureau’s failure to count the entire population. See notes 51-56 
infra and accompanying text (discussing various uses of term undercount).

7. See Carey v. Klutznick, 653 F.2d 732, 735 & n.10 (2d Cir. 1981) (listing 50 suits). See also Note,
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these cities have petitioned the courts to order the Bureau to adjust 
statistically the census figures figures to reflect more accurately the true 
populations of these cities.* 8 Although it concedes that an undercount exists9 
the Bureau states that it will not perform the requested adjustment. The 
Bureau asserts that the “actual Enumeration” language contained in the 
census clause of the Constitution10 and the command of section 195 of the 
census statute11 require it to take a physical headcount and therefore prohibit 
statistical adjustment.12 13

Demography and Distrust: Constitutional Issues of the Federal Census, 94 Harv. L. Rev. 841, 842-43 n.15 
(1981) (omitting Philadelphia, New York, and Detroit suits, lists 17 actions pending against Bureau 
seeking statistical adjustment) [hereinafter Note, Demography and Distrust].

Recently, the Judicial Panel on Multidistrict Litigation consolidated nine of the suits and assigned the 
matter to the United States District Court for the District of Maryland. See In re 1980 Decennial Census 
Adjustment Litigation, 506 F. Supp 648, 650 (J.P.M.D.L. 1981) (because nine actions raise common 
question of fact, consolidation will avoid duplicative discovery and eliminate delay, thereby permitting 
timely reporting of census data). As of September 15, 1981, the multi-district action consisted of 39 suits.

8. See. e.g., Carey III, 508 F. Supp. at 421-22 (request that Bureau adjust figures to reflect more 
accurately true population); City of Philadelphia v. Klutznick, 503 F. Supp. at 678 (same); Young v. 
Klutznick, 497 F. Supp. at 1321 (same).

9. See Carey III, 508 F. Supp. at 427 (Bureau concedes that nationwide undercount “about one or two 
percent”); Carey v. Klutznick, 508 F. Supp. 416, 418 (S.D.N.Y. 1980) (Bureau asserts that national 
undercount 1.3% or 3 million) [hereinafter Carey if], affd, 637 F.2d 834 (2d Cir. 1980); Young v. 
Klutznick, 497 F. Supp. at 1327 (Bureau admits that undercount exists and that blacks undercounted at 
higher rate than whites); Wall St. J., Dec. 9, 1980, § 1, at 24, col. 3 (Bureau admits that people not counted 
but places some blame on residents’ failure to comply with requests for information); cf. Hearings on 
Problems with the 1980 Census Before the Subcomm, on Commerce, Consumer, and Monetary Affairs of the 
House Comm, on Gov’t Operations, 96th Cong., 2d Sess. 103 (1980) (statement of Vincent P. Barabba, 
Director of the Census Bureau) (although 1980 census will undercount, should be more accurate with 
smaller differences between races than previous censuses) [hereinafter Hearings on Problems with the 1980 
Census].

Although it concedes that an undercount exists, the Bureau claims the 1980 census was the most 
successful ever. N.Y. Times, Jan. 1, 1981, § 1, at 1, col. 1; cf. Wall St. J., Dec. 9, 1980, § 1, at 1, col. 1 (many 
demographers believe 1980 count most complete ever performed).

10. U.S. Const, rt. I, § 2, ch. 3, provides:

Representatives . . . shall be apportioned among the several States . . . according to their 
respective Numbers. . . . The actual Enumeration shall be made within three years after the 
first Meeting of the Congress of the United States, and within every subsequent Term of ten 
Years, in such Manner as they shall by Law Direct.

Id. Throughout this note the term “census clause” refers to this section of the Constitution.
11. 13 U.S.C. § 195 (1976). Section 195 provides: “Except for the determination of population for 

purposes of apportionment of Representatives in Congress among the several States, the Secretary shall, if 
he considers it feasible, authorize the use of the statistical method known as ‘sampling’ in carrying out the 
provisions of this title.” Id.

12. See, e.g., Carey v. Klutznick, 508 F. Supp. at 414 (Bureau alleges that census clause and section 195 
of Census Act prohibit statistical adjustment of census count) [hereinafter Carey /]; City of Philadelphia v. 
Klutznick, 503 F. Supp. at 678 (Bureau alleges that Constitution requires headcount and Census Act 
prohibits statistical adjustment); Young v. Klutznick, 497 F. Supp. at 1332, 1334 (Bureau claims census 
clause and section 195 of Census Act require headcount and therefore prohibit statistical adjustment).

13. 497 F. Supp. at 1318. On appeal, the United States Court of Appeals for the Sixth Circuit reversed, 
holding that the plaintiffs lacked standing to bring the suit. Young v. Klutznick, 652 F.2d 617, 619 (6th 
Cir. 1981). The court claimed that plaintiff's alleged only that the undercount would disproportionately 

In several of the census cases, district courts have confronted the issue of 
statistical adjustment. In Young v. Klutznick'3 the court presiding over the 
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City of Detroit’s challenge to the census figures held that both the census 
clause and the fourteenth amendment require an accurate census count.14 The 
court held that section 195 of the Census Act did not prohibit statistical 
adjustment15 and ordered the Bureau to adjust the census figures.16 In City of 
Philadelphia v. Klutznick'1 another district court denied the Bureau’s motion 
to dismiss Philadelphia’s suit, stating that the Constitution and section 195 
permit statistical adjustment of census figures.18 Finally, in Carey v. Klutznick 
(Carey III),'9 a district court granted New York City’s request for an 
injunction ordering the Bureau to adjust the census count.20 The same court, 
in Carey v. Klutznick (Carey I),21 had held that the census clause requires the 
census count to reflect accurately the true population of each state.22 In 

distribute representatives within the state of Michigan. Id. Then, after stating that the Constitution does 
not require states to use census figures for intrastate congressional districting, the court held that there was 
no causal connection between the challenged action—the Bureau’s undercount—and the injury—vote 
dilution resulting from disproportionate distribution of representatives within the state. Id. at 625. Thus, 
the plaintiffs lacked standing. Id. at 625-26. See also note 41 infra and accompanying text (challenging 
Sixth Circuit’s holding that Constitution does not require states to use census figures for intrastate 
congressional districting); note 171 infra and accompanying text (because there exists individual right to 
accurate census count, plaintiffs automatically have standing to challenge undercount).

14. 497 F. Supp. at 1318.
15. Id. at 1335. In Young, the City of Detroit and Coleman Young, its mayor, brought suit challenging 

the accuracy of the Bureau’s population figures. Id. at 1321. The Young plaintiffs sought to show that there 
was a disproportionately high undercount of blacks and hispanics that caused the city as a whole to suffer a 
large undercount. Id. The plaintiffs argued that the Constitution requires the Bureau to statistically adjust 
this undercount. Id. The court agreed with the plaintiffs’ contentions and ordered the Bureau to perform 
statistical adjustment. Id. at 1327-28, 1333, 1338-39. The court apparently felt no need to determine, as a 
precondition to ordering adjustment, whether the undercount was the result of mismanagement on the part 
of the Bureau.

16. Id. at 1338-39.
17. 503 F. Supp. 663 (E.D. Pa. 1980).
18. Id. In City of Philadelphia, Philadelphia, its mayor, several of its representatives, and citizens of 

Philadelphia brought suit challenging the accuracy of the Bureau’s population figures, objecting to the 
Bureau’s management of its local review program, and seeking statistical adjustment of the alleged 
undercount. Id. at 677-78. After denying the Bureau’s motion to dismiss plaintiffs’ claims, the court held 
that Philadelphia could challenge the Bureau’s management of the local review program. Id. In addition, 
the court held that the Constitution and the Census Act permit the Bureau to use statistical adjustment. Id. 
at 679. The decision to perform statistical adjustment, however, remains within the Bureau’s discretion and 
is subject to review only to determine whether the Bureau exercised its discretion arbitrarily and 
capriciously. Id.

19. 508 F. Supp. at 420. On appeal, the United States Court of Appeals for the Second Circuit reversed 
and remanded the case to the district court. Carey v. Klutznick, 653 F.2d 732, 739-40 (2d Cir. 1981). The 
court stated that statistical adjustment of the census figures for New York might cause New York to gain 
seats in the House of Representatives. Id. at 737. New York’s gain, however, would come only at the 
expense of another state, id. and other states therefore were indispensable parties to the action. Id. at 739. 
Thus, the district should have provided a mechanism for considering the interests of states other than New 
York. Id. The appeals court suggested inter alia that consolidation of the various state challenges to the 
census in a multidistrct proceeding would facilitate consideration of the various state interests. Id. at 737. 
See also note 7 and accompanying text (discussing Maryland multidistrict litigation).

20. 508 F. Supp. at 420. In Carey III, the Governor and State of New York, the Mayor and the City of 
New York, and individual citizens of the State of New York sought an injunction ordering the Bureau to 
adjust population figures to compensate for an undercount resulting from Bureau mismanagement of the 
census. Id. at 421-22 & n. 1. After finding that the “Bureau’s conduct was on the whole unreasonable and at 
times irrational,” id. at 430, the court ordered the Bureau to adjust its population figures for the State and 
City of New York. Id. at 433. The decision in Carey III might indicate that the court must find, as a 
precondition to ordering adjustment, that the undercount stems from negligence on the part of the Bureau.

21. 508 F. Supp. 404.
22. Id. at 414-15.
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addition, the court interpreted section 195 as permitting the Bureau to 
statistically adjust the census count.23

23. Id. at 415.
24. In Carey I and Young the district courts indicated that the Constitution requires the Bureau to 

statistically adjust census figures. Carey I, 508 F. Supp. at 415; Young v. Klutznick, 497 F. Supp. at 1333. 
In City of Philadelphia the court stated that the Constitution permits but does not require the Bureau to use 
statistical adjustment. 503 F. Supp. at 679.

25. See U.S. Const, art. I, § 2, cl. 3 (Congress shall make actual enumeration every ten years).
26. In 1889 Congress created a temporary Census Office to supervise the taking of the 1890 census. Act 

of March 1, 1889, ch. 319, § 2, 25 Stat. 760. After taking similar action in preparation for the 1900 census, 
Act of March 3, 1899, ch. 419, § 2, 30 Stat. 1014, in 1902 Congress made the Census Office a permanent 
body. Act of March 6, 1902, ch. 139, § 3, 32 Stat. 51.

27. See 13 U.S.C. § 141 (1976) (authorizes decennial census of population and housing on April 1 of 
year beginning each decade); id. § 191 (Bureau should take census in all states, District of Columbia, and 
all other areas over which United States exercises jurisdiction, control, or sovereignty).

28. The Constitution does not delineate with any specificity the scope and limits of the census power. 
The Supreme Court, however, has indicated that the census power is broad. See Legal Tender Cases, 79 
U.S. (12 Wall.) 457, 536 (1870) (although art. I, § 2, cl. 3 mentions only enumeration of free persons in 
states, census power broad enough to include enumeration of territories as well as collection of statistics on 
age, sex, and production).

In deciding the census cases, the district courts have focused on two major 
questions. First, does section 195 permit statistical adjustment of census 
figures? Second, does the Constitution compel the Bureau to statistically 
adjust census figures to compensate for an admitted undercount? Two out of 
the three district courts examining the issue have answered both questions in 
the affirmative.24

In an attempt to develop more thorough and correct answers to these 
questions this note acknowledges and draws upon the conclusions of the 
district courts. First, the note describes the various uses for census figures and 
the effects of an undercount. Next, the note analyzes the history, language, 
and judicial interpretations of both the census clause and the fourteenth 
amendment in an effort to discover the constitutional limits on the Bureau’s 
power to count. Throughout this analysis the note argues that the Constitu
tion implicitly guarantees each individual the right to an accurate census 
count, a right that compels the Bureau to adjust census figures when 
necessary to ensure an accurate count. The note then analyzes pertinent 
legislative material and concludes that section 195 of the census act prohibits 
statistical adjustment, rendering this section an unconstitutional impairment 
of the right to an accurate census count. Finally, the note argues that the 
Constitution compels the courts deciding the census cases to order the Bureau 
to perform statistical adjustment so that the census figures more accurately 
reflect the true population.

I. The Origin and Applications of the Census Power

The Constitution provides Congress with the power to take a census of the 
population every ten years.25 Relying on this explicit grant of power, Congress 
established the Census Bureau in 1889 to supervise the taking of the decennial 
census.26 Since that time, Congress has developed detailed legislation defining 
the limits of the decennial census.27 Reading the census power expansively,28 
Congress also has authorized the Bureau to broaden the scope of the 
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decennial census29 and to undertake a variety of other censuses and statistical 
programs.30 Despite these other programs, the decennial census is, in terms of 
time, effort, and money expended,31 the most important of all the Bureau’s 
activities.

The decennial census is an extremely significant event because it produces 
the population figures that determine the distribution of important political 
rights and economic benefits. Congress uses census population figures as the 
basis for apportioning seats in the House of Representatives among the 
states.32 Some states use census figures to apportion seats in the state 
legislature among the various areas of the state.33 In addition, various federal 
programs use census figures to determine each state’s share of federal funds.34

29. See 13 U.S.C. § 141(a) (1976) (in addition to taking census of population and housing, Bureau may 
request other census information it deems necessary). The type of questions appearing on the 1980 census 
form indicate the great scope of the census power. See Staff of the Subcomm, on Census and 
Population of the House Comm, on Post Office and Civil Service, 96th Cong., 2d Sess., 
Report on the 1980 Decennial Census 256-75 (Comm. Print 1980) (census form requests information 
about race, sex, level of education, plumbing and kitchen facilities, use of heating and air-conditioning, type 
of house, and monthly rental or mortgage payments) [hereinafter Report on the 1980 Decennial 
Census].

Although the scope of the census has increased greatly only during the past several decades, the pressure 
to read the power broadly is not new. During debates on the first census bill, Act of March 1, 1790, ch. 2, § 
1, 1 Stat. 101, James Madison argued for an even more expansive census to provide legislators with 
information necessary for more finely-tuned laws. See 1 Annals of Cong. 1077 (1790) (broad census 
gives Congress opportunity to obtain most useful information for legislating).

30. See 13 U.S.C. §§ 41-45 (1976) (authorization to collect and publish statistics on cotton production 
and consumption); id. §§ 61-63 (authorization to collect and publish statistics on oilseeds, nuts, kernels, 
fats, oils, and greases); id. § 131 (Bureau must take and publish census of manufacturers, mineral 
industries, and other businesses every five years); id. § 196 (state and local governments may request that 
Bureau take special censuses on subjects covered by census statute to provide them with needed 
information).

31. See Carey III, 508 F. Supp. at 422 (decennial census cost approximately $1.7 billion; $.7 billion in 
1980 alone and $1 billion in preceding 10 year period); Young v. Klutznick, 497 F. Supp. at 1327 (Bureau 
hired 275,000 people, mailed 80 million questionnaires, and operated 410 district offices for 1980 census).

32. See U.S. Const, art. I, § 2, cl. 3 (Congress shall use population figures derived from “actual 
Enumeration” as basis for apportionment of representatives).

33. See note 48 infra (partial list of states that appportion legislative seats using federal census figures).
34. Congress believes that population is the only criterion that ensures that every state receives its 

“political fair share.” Staff of Subcomm, on Census and Population of the House Comm, on 
Post Office and Civil Service, 95th Cong., 2d Sess., The Use of Population Data in Federal 
Assistance Programs 1 (Comm. Print 1978) [hereinafter Staff, Use of Population Data]. Because 
of this, Congress uses population figures when distributing funds for over 100 federal programs. Id.; see id. 
at 13-118 (listing 107 programs that distribute federal funds using population, at least to some degree, as 
allocation mechanism). See also Note, Numbers that Count: The Law and Policy of Population Statistics 
Used in Formula Grant Allocation Programs, 48 Geo. Wash. L. Rev. 229, 229 (1980) (in 1975, 75 
programs used population figures when distributing 33.7 billion dollars of federal money) [hereinafter 
Note, Numbers That Count].

Many of these programs rely on population estimates and projections rather than census figures. See 
Staff, Use of Population Data, supra, at 12 (some programs permit use of most recent satisfactory 
data available rather than census figures). Programs employing population figures use a variety of phrases 
when specifying the type of population data they require. See id. at 13-118 (phrases include “most recent 
data,” “most recent satisfactory data,” and “latest available data”); cf. City of Newark v. Blumenthal, 457 
F. Supp. 30, 33 (D.D.C. 1978) (Revenue Sharing Act, 31 U.S.C. § 1228 (1976), permits but does not require 
Treasury Department to use more recent estimates rather than census when distributing funds). 
Nevertheless, the decennial counts still play a significant role in these programs because the decennial 
counts are the source for many population estimates. See Staff, Use of Population Data, supra, at 9
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The constitutionally mandated apportionment* 35 of seats in the House of 
Representatives commences when the Bureau, within nine months after the 
date of the census, provides the President with figures indicating the 
population of each state.36 Using the method of equal proportions, the 
President then determines the number of House seats each state’s population 

(decennial census basic population data source for most private and public population estimates and 
projections).

Because decennial census figures play such a significant role, areas suffering an undercount will lose 
some federal funds to which their true population entitles them. See Plaintiffs’ Memorandum in Support of 
the Motion for a Preliminary Injunction and Application for a Temporary Restraining Order, at 48, Carey 
I, 508 F. Supp. 404 (S.D.N.Y. 1980) (because census disproportionately undercounts certain individuals 
living in New York, State and City will suffer loss of funds from federal programs that allocate monies on 
basis of population) [hereinafter Motion for Preliminary Injunction, Carey /]; Note, Demography and 
Distrust, supra note 7, at 861 (estimates indicate New York City may lose from $2 to $200 per person as 
result of undercount); cf. Federation for Am. Immigration Reform v. Klutznick, 486 F. Supp. 564, 569-70 
(D.D.C. 1980) (three-judge court) (denial of motion for summary judgment alleging that inclusion of illegal 
aliens in population base will cause states with small number of illegal aliens to lose federal funds), appeal 
dismissed, 447 U.S. 916 (1980). In the past, racial and ethnic minority groups have challenged Bureau 
procedures in an effort to ensure that they receive funding proportionate to their true numbers. See City of 
Newark v. Blumenthal, 457 F. Supp. 30, 31-32 (D.D.C. 1978) (plaintiffs seek adjustment of 1970 census 
figures used for federal revenue sharing because Bureau disproportionately undercounted black population 
by 5.8%); Confederación de la Raza Unida v. Brown, 345 F. Supp. 909, 910 (N D. Cal. 1972) (plaintiffs 
seek injunction requiring Bureau to include statement that census undercounted Mexican-Americans when 
it releases population figures to federal authorities); Prieto v. Stans, 321 F. Supp. 420, 421-22 (N.D. Cal. 
1970) (plaintiffs move to enjoin Bureau from using form that allegedly will undercount Mexican- 
Americans because undercount will cause Mexican-Americans to lose educational and financial aid); West 
End Neighborhood Corp. v. Stans, 312 F. Supp. 1066, 1067 (D.D.C. 1970) (plaintiffs move to enjoin 
Bureau from using census procedures that allegedly will undercount impoverished, overcrowded, and 
undereducated citizens because undercount will cause this group to lose federal funds); Quon v. Stans, 309 
F. Supp. 604, 605-06 (N.D. Cal. 1970) (plaintiffs move to enjoin Bureau from using mail-out census 
procedures that allegedly will undercount Chinese-Americans because undercount will cause Chinese- 
Americans to lose federal financial assistance).

Although the loss of federal funds is the prime motivating factor for many cities challenging the census 
figures, this note concentrates only on the political effects of the undercount. Nevertheless, states and cities 
could make constitutionally-based arguments in favor of adjustment for the purpose of preventing the loss 
of federal funds. See Note, Demography and Distrust, supra note 7, at 861-63 (discussing possible equal 
protection arguments supporting adjustment of undercount for federal funding purposes).

The census also may have other financial effects. For example, corporations use population statistics 
when planning for and making judgments about future office and plant locations, and thus census statistics 
may affect the distribution of employment opportunities. See Report on the 1980 Decennial Census, 
supra note 29, at 103 (businesses rely on census when selecting new sites).

35. See U.S. Const, art. I, § 2, cl. 3 (representatives shall be apportioned among the states). 
Apportionment is the term that describes the allocation of legislative seats to the various governmental 
subordinates comprising a larger governmental body. R. McKay, Reapportionment 6 (1965). 
Congressional apportionment thus involves determining how many of the 435 seats in the House of 
Representatives each state’s population entitles it to have. Id. On the state level, apportionment refers to 
the distribution of seats in the state legislature among the various areas within the state. Id.

Districting is closely related to, though not synonymous with, apportionment. Once Congress tells each 
state how many congressional seats it will have, the state legislature must divide the state into that many 
districts with each district electing one of the state’s congressional representatives. Id. Thus, for 
congressional seats the functions of apportionment and districting are split between Congress and the state 
legislature; for state seats, the state legislature performs both functions.

36. See 13 U.S.C. § 141(b) (1976) (Bureau must report state population figures to President nine 
months after April 1, decennial census day).
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entitles it to have.37 After the President certifies the figures to Congress,38 
Congress notifies each state of the number of seats it is to have.39 Aided by the 
Bureau’s technical support40 the state legislatures use census figures41 to 
divide the states into the appropriate number of congressional districts42 with

37. 2 U.S.C. § 2 (a) (1976). The equal proportions method ensures that “the difference between the 
representation of any two states is the smallest possible when measured by the relative difference in the 
average population per district and also by the relative difference in the individual share in a 
representative.” Schmeckebier, The Method of Equal Proportions, 17 Law & Contemp. Prob. 302, 304 
(1952); see Federation for Am. Immigration Reform v. Klutznick, 486 F. Supp. at 566 (equal proportions 
method ensures that allocation of representatives is most nearly proportional to actual population figures); 
Chafee, Congressional Reapportionment, 42 Harv. L. Rev. 1015, 1032 (1929) (apportionment by method 
of equal proportions determines whether each state’s representation and district size as nearly equal as 
possible).

38. See 2 U.S.C. § 2a(a) (1976) (President must inform Congress of states’ populations and number of 
representatives each is to have within week of first congressional session following receipt of figures from 
Bureau).

39. See id. § 2a(b) (clerk of House must inform each state of apportionment results within 15 days after 
receipt of figures from President).

40. See 13 U.S.C. § 141(c) (1976) (three years prior to decennial census state may submit plan to Bureau 
that designates geographic areas for which state desires specific population tabulations at conclusion of 
census).

41. Although the Consititution clearly mandates the use of census figures for apportionment among the 
states, U.S. Const, art I, § 2, cl. 3, the Constitution does not state whether state legislators must use census 
figures for intrastate congressional districting. Courts confronting the issue have reached conflicting 
results. Compare Young v. Klutznick, 497 F. Supp. at 1325 (Constitution commands that state legislatures 
use census data for congressional redistricting) and Dixon v. Hassler, 412 F. Supp. 1036, 1040 (W.D. 
Tenn.) (legislature must use census figures when creating congressional districts unless there exists clear, 
cogent, and convincing evidence of their invalidity), affd per curiam, 429 U.S. 934 (1976) and Grills v. 
Branigan, 284 F. Supp. 176, 179 (S.D. Ind.) (per curiam) (census figures correct basis for congressional 
redistricting), affd per curiam, 391 U.S. 364 (1968) with Kirkpatrick v. Preisler, 394 U.S. 526, 535 (1969) 
(state may create congressional districts using figures that include population shifts since prior census) and 
Exon v. Tiemann, 279 F. Supp. 603, 608 (D. Neb. 1967) (per curiam) (state may consider population 
statistics more accurate than census figures when redistricting between decennial censuses) and Note, 
Demography and Distrust, supranote 7, at 858-59 & n. 121 (no federal constitutional requirement that states 
use census figures for intrastate congressional districting).

Barring special circumstatnces, such as out-of-date census figures as in the Dixon and Kirkpatrick cases, 
the Constitution would seem to require the use of census figures for intrastate congressional districting. See 
Young v. Klutznick, 497 F. Supp. at 1324 (Supreme Court has implied that states, in the first instance, 
must rely on census data for congressional districting); cf Report on the 1980 Decennial Census, 
supra note 29, at 60 (state legislatures require census figures for redistricting to enable them to comply with 
equal district requirements of Kirkpatrick v. Preisler). But see Young v. Klutznick, 652 F.2d 617, 624 (6th 
Cir. 1981) (constitution does not require states to use census figures for intrastate districting). The right to 
vote for a member of Congress is a federal rather than a state right. See U.S. Const, art. I, § 2, cl. 1 (people 
of the several states choose members of House of Representatives). Allowing the states to use their own 
figures, rather than those compiled through the decennial census, when determining congressional districts 
would effectively permit states to control the efficacy of this right. Logic also dictates that the state 
legislatures must use decennial census figures. It makes little sense to apportion representatives among the 
states on the basis of federal figures and then employ a different and conflicting set of figures to distribute 
those representatives within the states. See Young v. Klutznick, 497 F. Supp. at 1324 (clear that framers of 
Constitution would not require census figures for apportionment while permitting use of different and 
possibly conflicting figures for redistricting within state). Given these arguments, the analysis advanced in 
this note assumes that state legislatures must use census figures when redistricting. See Young v. 
Klutznick, 652 F.2d 617, 631 (6th Cir. 1981) (Keith, J., dissenting) (in recent history, states invariably have 
used federally-supplied figures for redistricting).

42. See 2 U.S.C. § 2(c) (1976) (each state must establish number of districts equal to number of 
representatives). State statutes or constitutions generally explain how each state must be divided. See, e.g., 
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each district containing, as nearly as possible, equal numbers of people.* 43 If all 
goes well, state and federal authorities complete the apportionment process 
prior to the congressional elections that occur two years after the decennial 
census.44

Cal. Const, art. 4, § 27 (congressional districts must encompass contiguous area; state political 
subdivisions subject to division if population higher than that required for one representative); Colo. 
Const, art. 5, § 44 (general assembly divides state into congressional districts after new apportionment); 
Mich. Comp. Laws § 3.51 (1967) (statute divides state into 19 designated congressional districts; districts 
subject to change upon reapportionment). See also Todd, The Apportionment Problem Faced by the States, 
17 Law & Contemp. Prob. 314, 315-18 (1952) (discussing state constitutional and statutory provisions 
for congressional districting).

43. See Wesberry v. Sanders, 376 U.S. 1, 7-8 (1964) (census clause requires that congressional districts 
contain, as nearly as possible, equal numbers of people).

44. See Wall St. J., Dec. 9, 1980, § 1, at 1, col. 1 (undercount controversy could delay reapportionment, 
making it impossible to seat 98th Congress in 1983); N.Y. Times, Dec. 25, 1980, § 1, at 28, col. 1 (because it 
holds only biannual meetings, Texas legislature must receive figures by April 1, 1981 to reapportion for 
1982 elections).

Although undercounting has never delayed apportionment, the government has not always conducted 
apportionment prior to the first election following the decennial census. See The Supreme Court. 1963 
Term, 78 Harv. L. Rev. 143, 247 (1964) (in 1920 Congress failed to reapportion).

45. See Reynolds v. Sims, 377 U.S. 533, 559-61 (1964) (although not dispositive, cases requiring 
equally-sized congressional districts establish basic principles applicable in state apportionment setting).

46. See id. at 577 (equal protection clause requires state election districts to be as nearly of equal 
population as possible).

In a process analogous45 to the apportionment of congressional seats 
among the states, state legislators apportion seats in the state legislature 
among the various election districts within the state. During this process, 
state legislators divide the state into election districts containing substantially 
equal numbers of people.46 Although the federal Constitution does not compel 
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them to do so,47 many states use decennial census figures when dividing the 
state in order to ensure equality in population among the various districts.48

II. The Undercount and its Effects

Federal and state governments allocate important political rights in 
accordance with census population figures.49 If the census indicates that fewer 
people live in an area than actually live there, that area will not receive all of 
the political representation to which its population entitles it. States and local 
areas that have experienced a high population undercount50 recognize that

47. See Shalvoy v. Curran, 393 F.2d 55, 58 (2d Cir. 1968) (no Supreme Court case requires use of 
decennial census figures as basis for aldermanic apportionment); Federation for Am. Immigration Reform 
v. Klutznick, 486 F.2d at 564, 570 n.ll (states not required to use census data for local legislative 
apportionment; Bureau has no authority to dictate how states should perform local legislative apportion
ment). But see Montano v. Lee, 298 F. Supp. 865, 868 (D. Conn.) (state must base apportionment of 
aldermanic wards on official census count and not on figures from experimental census), affd, 384 F.2d 
172 (2d Cir. 1967). If the states, rather than relying on an inaccurate census count, use other figures that 
compensate for the undercount, the census undercount will not affect the distribution of state political 
power.

One commentator has argued that because the Constitution does not require states to use census figures 
for state legislative apportionment, there is no cause of action against the Bureau for any malapportion
ment resulting from a state’s use of the Bureau’s inaccurate figures. Note, Demography and Distrust, supra 
note 7, at 858-59 & n.121. Rather, plaintiffs must bring suit against state legislatures that voluntarily 
choose to use census figures knowing the figures are inaccurate and will result in malapportionment. Id.

This note takes issue with this commentator’s conclusion and proceeds on the assumption, supported 
immediately below, that the Bureau is the proper party to sue. Although the Constitution does not require 
states to use census figures, the states have relied on the census in the past, some going so far as to include 
in their respective constitutions provisions mandating the use of such figures^ Because the Bureau was 
aware of this reliance and has supplied accurate figures in the past, it has a duty to continue to supply the 
states with accurate figures. It is too late to inform states that they cannot rely on census figures when they 
no longer have the time to change their constitutions and develop their own figures in order to comply with 
the ten year state legislative reapportionment program suggested in Reynolds v. Sims. See 377 U.S. 533, 
583 (1964) (decennial state legislative reapportionment rational approach to adjust state legislative 
representation so that representation reflects population shifts and growth); Memorandum in Further 
Support of Plaintiffs Motion for Partial Summary Judgment and in Opposition to Defendant’s Motion to 
Dismiss at 35-36, Carey I, 508 F. Supp. 404 (S.D.N.Y. 1980) (New York relies on census figures; no 
practical alternative but to use them despite undercount) [hereinafter Motion for Partial Summary 
Judgment, Carey IJ; cf. Young v. Klutznick, 652 F.2d 617, 631 (Keith, J., dissenting) (because it lacks 
bureaucracy and technical expertise to develop own figures, Michigan must use census figures for intrastate 
congressional districting).

48. The constitution of each of the states involved in the decided census cases apportions legislative 
seats on the basis of federal census figures. See Mich. Const, art IV, § 2, (assigning apportionment factors 
for purposes of state legislative districting on basis of population figures from federal decennial census); 
N.Y. Const, art. 3, § 4 (federal decennial census figures “controlling” for purpose of apportioning state 
senate and assembly districts); Pa. Const, art. 2, § 17(c) (reapportionment of seats in state legislature must 
follow federal decennial census).

Other states also use federal census figures when apportioning legislative seats. E.g., Alaska Const. 
art. 6, § 3; Cal. Const, art. 3, § 5; Maine Const, art. IV, pt. 1, § 2; see Federation for Am. Immigration 
Reform v. Klutznick, 486 F. Supp. at 569 (undisputed that states will use census figures for own internal 
apportionment).

49. See notes 32-48 supra and accompanying text (describing use of census figures for apportionment of 
representatives among states, congressional redistricting, state legislative apportionment and redistricting, 
and distribution of federal funds).

50. The term “undercount” ordinarily refers to the difference between the figure representing the actual 
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they will lose their fair share of these political rights. Thus, the undercount 
and the Bureau’s refusal to adjust census figures to compensate for it are the 
central issues of the census cases.

A. PROPORTIONATE AND DISPROPORTIONATE UNDERCOUNTS

A census undercount may be either proportionate or disproportionate. An 
undercount is proportionate if all areas and all groups experience the same 
rate of undercounting. A proportionate undercount has few harmful effects 
because every area suffers the same percentage diminution in population.* 51 As 
a result each area has the same portion of the total population and the same 
position relative to other areas or groups as it would if the count were 
completely accurate.52 Thus, a proportionate undercount does not affect the 
distribution of political rights.

population and the figure representing the Bureau’s census population count. See Wall St. J., Dec. 9, 1980, 
§ 1, at 24, col. 3 (undercount equivalent to difference between number of people census counted and “true” 
population). Because no one knows the actual population of the United States, the Bureau cannot 
determine the actual undercount. To make this clear, the Bureau uses the term “measured undercount”— 
the difference between its estimate of population and its actual population count—rather than the word 
undercount. See Plaintiffs’ Post-Trial Memorandum at 43, Carey III, 508 F. Supp. 420 (S.D.N.Y. 1980) 
(measured undercount based on comparison of demographic estimate of population and preliminary 
census count).

The national measured undercount for the 1980 census was 0.4 percent. Carey III, 508 F. Supp. at 427. 
Because overcount and undercount figures vary from locale to locale, the national 0.4 % figure does not 
accurately reflect the undercount in a particular locale. Id. Additional inaccuracies in the measured 
undercount stem from its failure to include illegal aliens. Id. at 427-28; see Wall St. J., Dec. 9, 1980, § 1, at 
24, col. 3 (because illegal aliens not included in Bureau’s estimate of actual population used to determine 
measured undercount, actual undercount equals measured undercount plus number of illegal aliens living 
in country; estimates for latter range from 0.5 to 12 million).

Plaintiffs challenging the Bureau’s figures use various means to develop their own undercount estimates. 
See Carey III, 508 F. Supp. at 428 (research firm’s telephone survey and New York City’s “Were you 
Counted” study show undercount rates for New York City of 8% and 11.2% respectively); Confederación 
de la Raza Unida v. Brown, 345 F. Supp. 909, 912 (N.D. Cal. 1972) (plaintiffs base their estimate of 
undercount of hispanic population on figures obtained from other government agencies and survey of 
hispanic population’s contacts with Census Bureau). But see 345 F. Supp. at 912 (plaintiff’s estimates of 
undercount for hispanic population not sufficiently reliable to support finding of violation of due process); 
Brief for Defendants-Appellants at 36, Carey v. Klutznick, 637 F.2d 834 (2d Cir. 1980) (telephone survey 
and “Were You Counted” study possess only “minimum reliability”).

51. See Report on the 1980 Decennial Census, supra note 29, at 55 (no serious problems if 
undercount evenly distributed); Note, Demography and Distrust, supra note 7, at 849-50 (uniform 
undercount will have little effect).

A proportionate undercount, however, does create problems when federal programs specify absolute 
numerical cutoffs for eligibility. See City of Camden v. Plotkin, 466 F. Supp. 44, 48 (D.N.J. 1978) 
(allegation that population undercount in Bureau’s pretest census caused Camden population count to fall 
below 100,000 minimum required to qualify for CETA funds).

52. See Note, Demography and Distrust, supra note 7, at 850 n.59 (when relative population is basis for 
allocation of fixed sum of money or number of seats, uniform undercounting does not affect share each area 
receives).

An example illustrates this result. Assume a country has a total population of 100 people living in three 
states. State A has 50 people (50%) and states B and C each have 25 people (25%). If the undercount rate is 
a uniform 20%, the census will show that the country has a total population of 80 people, with 40 (50%) in 
state A and 20 (25%) each in states B and C. A uniform undercount thus permits each state to retain its 
position, in terms of its percentage of the total population, with respect to all other states.

Unlike a proportionate undercount, a disproportionate undercount does 
affect the distribution of political rights. A disproportionate undercount 



1981] Census Undercount 1437

results when the Bureau undercounts certain areas, or groups concentrated in 
certain areas, at a higher than average rate.53 The census figures for 
disproportionately undercounted groups or areas fall short of the true 
population count by a greater amount than do census figures for areas with 
average undercount rates.54 As a result, these areas or groups do not maintain 
the same position with respect to groups or areas with an average undercount 
rate.55 By changing the relative position of groups and areas on the population 
scale, a disproportionate undercount affects the distribution of rights.56 The 
disproportionate undercounting of racial and ethnic minorities provides a 
good example of the distinction between proportionate and disproportionate 
undercounts.

The undercount rate for minority groups is substantially higher than that 
for the rest of the population.57 If minorities were dispersed uniformly 
throughout the population, disproportionate undercounting would present 
relatively few problems. In such a case, the uniform distribution of the 
undercounted group would cause each area to suffer a uniform percentage 
decline in total population.58 As a result, each area would maintain its 
population position relative to other areas, leaving the distribution of political 
rights unaffected.

The above-average minority undercount rate creates problems primarily 
because minorities are not dispersed uniformly throughout the population. 
Rather, minorities tend to cluster in large urban areas.59 As a result, certain

53. See Carey I, 508 F. Supp. at 408 (“hard to enumerate” groups include blacks, hispanics, other racial 
and ethnic minorities, aliens, non-English speaking individuals, poor, and those living in high-crime areas); 
Young v. Klutznick, 497 F. Supp. at 1328 (undercount in Detroit disproportionate because of heavy 
concentration of undercounted minorities); Federation for Am. Immigration Reform v. Klutznick, 486 F. 
Supp. at 568 (Mexican-Americans hard to enumerate because of fear of prosecution and hostility to 
questions concerning citizenship). See also note 57 infra and accompanying text (detailing dramatic 
difference between undercount rate for minorities and whites).

54. See Carey III, 508 F. Supp. at 431-32 (undercount in New York disproportionate because of 
presence of groups with high undercount rate); Young v. Klutznick, 497 F. Supp. at 1328 (undercount in 
Detroit disproportionate because of heavy concentration of undercounted minorities).

55. To use an example for clarification: Assume the same situation as in note 52 supra except that state 
A has a 10% undercount rate while that for states B and C is 20%. Census figures will show that the 
country has 85 people, that state A has 45 people (52.9%), and that states B and C each have 20 people 
(23.5%). The disproportionate undercount rate causes states B and C to lose their position, in terms of 
their percentage of the total population, with respect to state A.

56. See Plaintiffs’ Post-Trial Memorandum at 5, Carey III, 508 F. Supp. 420 (S.D.N.Y. 1980) (lack of 
uniformity in undercount is its most serious inequitable characteristic); Report on the 1980 Decennial 
Census, supra note 29, at 55 (uneven distribution of undercount gives some areas unfair advantage); Note, 
Demography and Distrust, supra note 7, at 850 (differential undercount makes census inequitable).

57. See Carey III, 508 F. at 420, 426 (undercount rate in 1970 census 7.7% for blacks compared to 
1.9% rate for whites); Young v. Klutznick, 497 F. Supp. at 1327 (E.D. Mich. 1980) (quoting Census 
Bureau statistics that show black and hispanic undercount rate four times that of whites); Report on the 
1980 Decennial Census, supra note 29, at 56 (undercount falls disproportionately on blacks and 
hispanics and especially on black or hispanic men).

58. For example, assume that a country has 200 people living in two states. Each state has 100 people 
(50%), 80 blacks and 20 whites. The undercount rate for blacks is 20% and that for whites is 10%. Thus, 
the census will show that the country has 164 people and that each state has 82 people (50%), 64 blacks 
and 18 whites. Despite the disproportionate undercounting of blacks, each state will possess the same 
percentage of the total population as it would if there were no undercount.

59. See Carey III, 508 F. Supp. at 427 (blacks and hispanics constitute 21% and 15% respectively of 
New York City population but only 11.1% and 4.6% of total United States population); Young v. 
Klutznick, 497 F. Supp. at 1328 (of 22.6 million blacks in United States, 16.8 million concentrated in 34 
large urban areas).
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areas of the country contain large numbers of people that the Bureau 
undercounts at a higher than average rate.60 The concentration of these 
people in certain areas increases the undercount rate for the area as a whole.61 
Consequently, these areas will lose their position, in terms of population, 
relative to those areas that have fewer minorities and a low undercount rate.62

B. THE EFFECTS OF AN UNDERCOUNT

Areas that suffer a loss of population position relative to other areas 
because of disproportionate undercounting will suffer some loss of political 
rights. Because the Constitution ties each state’s representation in the House 
to its population, a state in which the undercount is particularly high may lose 
a representative.63 This, in turn, will dilute the strength of each citizen’s

60. See Carey III, 508 F. Supp. at 427 (difficult for Bureau to take New York City census because of 
large populations of hard to enumerate groups); Young v. Klutznick, 497 F. Supp. at 1328 (undercount 
disproportionate due to concentration of hard to enumerate minority groups in cities); Plaintiffs’ Post-Trial 
Memorandum at 13, Carey III, 508 F. Supp. 420 (S.D.N.Y. 1980) (high concentration of hard to 
enumerate groups in New York City causes City undercount rate to be several times that of nation as 
whole).

The problem of undercounting is not unique to urban areas although it is most prevalent there. Rural 
areas containing large numbers of poor whites also have experienced undercounts. See Wall St. J., Dec. 9, 
1980, § 1, at 24, col. 3 (predominantly white West Virginia severely undercounted in 1970 due to high 
concentration of poor whites).

61. Assume that state A has 100 people, 80 whites and 20 blacks. State B also has 100 people, 20 whites 
and 80 blacks. Assume also that the white undercount rate is 10% and the black rate is 20%. Census 
figures will show that state A has 88 people, 72 whites and 16 blacks, and an undercount rate of 12% while 
state B has 82 people, 64 blacks and 18 whites, and an undercount rate of 18%. The presence of larger 
numbers of the disproportionately undercounted group therefore increases the undercount rate for the area 
as a whole.

62. For example, in note 61 supra, states A and B each have 50% of the country’s total population of 
200. Census figures show that the country has 170 people, that state A has 88 people or 52% and that state 
B has 82 people or 48%. Because state B has larger numbers of the disproportionately undercounted group, 
state B loses, in terms of the percentage of the total population, with respect to state A. See Hearings on 
Problems with the 1980 Census, supra note 9, at 42-43 (statement of Rep. Levitas) (although minority 
undercount rate uniform, areas where minorities larger percentage of population suffer greater loss).

63. See Carey I, 508 F. Supp. at 408 (due to disproportionate undercount, New York State may not 
receive full share of congressional representatives); Motion for Preliminary Injunction, Carey I, supra note 
34, at 10 (undercount will cause New York to lose at least one and most likely two representatives); City of 
Philadelphia v. Klutznick, 503 F. Supp. 672 (undercount could cause Philadelphia loss of congressional 
representative); cf Federation for Am. Immigration Reform v. Klutznick, 486 F. Supp. at 569 (plaintiffs 
allege that inclusion of illegal aliens in population base will cause states having small numbers of illegal 
aliens to lose representatives).

Based on figures derived from the 1980 census, each of the states involved in the decided census cases 
have lost members of their House delegations. See N.Y. Times, June 10, 1981, § 1, at 16, col. 1 (state 
delegations losing seats in New York, Michigan, and Pennsylvania). New York, losing five of its 39 seats, 
has suffered the largest decrease in the nation. Id. An undercount is of crucial importance to these states 
because the determination of how many congressional seats each state receives often hinges on slight 
differences in population. See Federation for Am. Immigration Reform v. Klutznick, 486 F. Supp. at 570 
n.10 (after 1970 census 435th seat given to Oklahoma rather then Oregon because Oklahoma had 250 more 
people).

An undercount also may affect the outcome of presidential elections because each state’s vote in the 
electoral college equals the total of its Senators and Representatives. See U.S. Const, art. 2, § 1, cl. 2 
(state’s vote in electoral college equals number of representatives and senators); Farrelly & Hinderaker, 
Congressional Reapportionment and National Political Power, 17 Law & Contemp. Prob. 336, 342-43 
(1952) (presidential elections affected by reapportionment based on decennial census). 
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vote.64 A shift in political power within the state also may result because the 
loss of a representative will necessitate the redrawing of congressional district 
lines.65 Because undercounting occurs mainly in urban areas,66 the redistrict
ing will cause an unwarranted shift of political power from urban to rural 
areas.67 In addition, because minorities tend to live in urban areas where the 
undercount is greatest, the loss of representation and the shift of political 
power to rural areas effectively will reduce the political power of minorities.68

Analagous ill effects will occur in states that use census figures as the basis 
for apportioning seats in the state legislature;69 areas of states having high 
undercount rates will not obtain seats in the state legislature proportionate to 
their true population.70 Consequently, citizens living in these areas will suffer 
a dilution in voting strength and a loss of political power.71 In particular, if a 
large minority presence is the cause of the undercount, minorities will suffer a 
particularly severe loss of political power.72 An undercount will have similar

64. See Carey III, 508 F. Supp. at 433 (undercount will cause dilution of votes of New Yorkers); Young 
v. Klutznick, 497 F. Supp. at 1328 (undercount will cause dilution of votes of individuals living in certain 
areas).

65. See N.Y. Times, June 10, 1981, § 1, at 16, col. 1 (results of 1980 census compel redistricting that 
threatens “safe” Democratic Party districts).

According to the figures obtained through the 1980 census, 38 of the 39 congressional districts that were 
most severely affected by population changes between 1970 and 1980 are districts that the Democratic 
Party controls. Id. The populations of these districts fall furthest below the average required to constitute a 
district in their respective states. Seventeen of these 39 districts are located in the states involved in the 
decided census cases. See id. (of 39 most severely affected districts, eight in New York, five in 
Pennsylvania, and four in Michigan).

66. See notes 59-60 supra and accompanying text.
67. See Young v. Klutznick, 497 F. Supp. at 1328 (undercount will cause votes of people living in inner 

city to be diluted vis-a-vis votes of those residing in rural areas); Hearings on Problems with the 1980 
Census, supra note 9, at 23 (statement of Maynard Jackson, Mayor of Atlanta, Ga.) (undercount will result 
in underrepresentation of urban America in House).

The 1980 census figures indicate large population losses in urban areas. N.Y. Times, June 10, 1981, § 1, 
at 16, col. 1. In fact, the 39 districts that were most seriously affected by population changes are 
predominantly urban. Id. For example, the 1980 census indicates that New York’s 21st district, the South 
Bronx, has lost one-half of its population since 1970, Wash. Post, June 10, 1981, § 1, at 6, col. 1, the largest 
loss suffered by any district in the nation. N.Y. Times, June 10, 1981, § 1, at 16, col. 1. Similarly, 
Michigan’s 13th district, which is composed of inner city Detroit, had the second largest loss, falling 
222,958 people below the average required to constitute a district in Michigan. Id.

68. See Young v. Klutznick, 497 F. Supp. at 1328 (blacks and hispanics will suffer greater vote dilution 
than whites because areas in which they live have higher undercount rates); Motion for Preliminary 
Injunction, Carey I, supra note 34, at 45 (voters living in areas with disproportionately high numbers of 
minorities will suffer dilution of votes in comparison with voters living elsewhere); Hearings on Problems 
with the 1980 Census, supra note 9, at 43 (statement of Maynard Jackson, Mayor of Atlanta, Ga.) 
(disproportionate undercount reduces political power of minorities).

The results of the 1980 census confirm these concerns. The five districts that suffered the most severe 
population losses currently are represented in Congress by blacks or hispanics. N.Y. Times, June 10, 1981, 
§ 1, at 16, col. 1.

69. See note 48 supra and accompanying text (some state constitutions compel state legislatures to 
apportion seats on basis of decennial census figures).

70. See Young v. Klutznick, 497 F. Supp. at 1321 (undercount will deprive individuals living in high 
undercount areas of equal representation in state legislature).

71. See Motion for Preliminary Injuction, Carey I, supra note 34, at 46 (voters in districts with 
disproportionately high undercount will suffer vote dilution in state elections because state legislature 
apportioned on basis of census figures).

72. See Young v. Klutznick, 497 F. Supp. at 1328 (census undercount dilutes votes of blacks in Detroit 
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effects on the local level if county or municipal jurisdictions also allocate 
assembly or county seats on the basis of census population figures.

Disproportionate undercounting in certain areas of the country clearly has 
political consequences. The severity of these consequences has prompted 
some parties to seek legal action requiring the Bureau to use statistical 
methods to adjust population counts to compensate for the undercount.* 73 
Although statistical methods for adjusting the census exist,74 the Bureau has 

relative to whites elsewhere in Michigan); Motion for Preliminary Injunction, Carey I, supra note 34, at 47 
(undercount has most severe effect on “hard to enumerate” racial and ethnic minorities); Wall St. J., Dec. 
9, 1980, § 1, at 24, col. 3 (for cities with large black population, undercount means less representation in 
state legislature).

73. See note 7 supra and accompanying text (noting that at least 50 cities have brought suit contesting 
the Bureau’s census figures and seeking adjustment).

74. A number of methods exist for statistically adjusting the census count. Each method, however, has 
advantages and disadvantages. The “demographic” method uses birth, death emigration, and immigration 
records to develop a population estimate. Young v. Klutznick, 497 F. Supp. at 1330. This method provides 
estimates of net undercounting for the total population and for age, sex, and race groups. Id. The Bureau 
must use this method in tandem with the “synthetic method,” discussed below, to distribute the 
undercount to the various parts of the country. Note, Demography and Distrust, supra note 7, at 852. Some 
experts feel that the demographic method is more accurate than the actual census count. Young v. 
Klutznick, 497 F. Supp. at 1330 (both plaintiffs’ and defendant’s experts concede demographic method 
more accurate than decennial count). The demographic method, however, does have some deficiencies. 
Because birth and death records for some minorities are incomplete, and because of the recent influx of 
large numbers of illegal aliens for which no immigration records exist, the demographic method is not 
completely accurate. Id.; Note, Demography and Distrust, supra note 7, at 852.

Another method, the “current population survey match,” estimates population by comparing current 
census records with existing tax, Medicare, and other records. Carey III, 508 F. Supp. at 422; Young v. 
Klutznick, 497 F. Supp. at 1331; Note, Demography and Distrust, supra note 7, at 852. People who appear 
in the current census records but not in the older records are treated as “new” people. Note, Demography 
and Distrust, supra note 7, at 852. The Bureau can calculate the rate at which these “new” people appear 
and determine their age, race, sex, and residence characteristics. Id. It can then use these figures to impute 
people having the appropriate characteristics throughout the population. Id. One problem with this 
method is that people who do not appear in the older records are often the same people who will not appear 
in the new census records. Report on the 1980 Decennial Census, supra note 29, at 57. Consequently, 
estimates fail to take such individuals into account. Id.

Once the Bureau determines the national undercount rate through whatever method it chooses, it can 
use the “simple synthetic” technique to distribute the appropriate number and types of uncounted people 
throughout the population. Young v. Klutznick, 497 F. Supp. at 1330. Thus, if the Bureau determines that 
hispanics were undercounted at a rate of 8%, it can multiply the counted hispanic population of each area 
by 8% to compensate for the undercount. Note, Demography and Distrust, supra note 7, at 852. The simple 
synthetic method operates on the assumption that the composition of each local area mirrors that of the 
nation as a whole and thus the undercount for particular segments of the population will remain uniform 
throughout the country. Id. This assumption, however, often is not true, and thus the method may lead to 
inaccuracies. See id. (simple synthetic method potentially inaccurate because regional undercount rates 
may differ from that of nation as whole).

Because of the flaws in these methods, the Bureau has taken the position that there are no statistically 
defensible means of adjusting the census figures. Carey III, 508 F. Supp. at 432; see Defendant’s Post-Trial 
Memorandum at 20-27, Carey III, 508 F. Supp. 420 (S.D.N.Y. 1980) (discussing Bureau’s conclusion that 
various methods of adjusting census figures to compensate for undercount are insufficient). Nevertheless, 
the district courts have ordered the Bureau to perform adjustment, reasoning that even if the adjustment is 
imperfect it will result in figures that are more accurate than the actual counts. Carey III, 508 F. Supp. at 
432-33; Young v. Klutznick, 497 F. Supp. at 1331. Prior to these district court decisions, the House 
Subcommittee on Census and Population, recognizing the strengths and weaknesses of the various 
adjustment methods, made the following observations:

Adjustment can be accomplished through several procedures and the impact of each will 
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refused to use them.75 Constitutional and statutory sources of, and limits on, 
the Bureau’s power, however, indicate that the Bureau’s position is untenable.

be different. Consequently, it is important to arrive at a consensus as the most equitable and 
accurate procedure. The decision to adjust is properly a political one; as is the general 
coverage improvement thrust of the adjustment. . . . The choice of a procedure depends upon 
the kinds of assumptions the adjuster is willing to accept. The results of the correction may 
differ in important ways depending upon the procedure that is used.

Report on the 1980 Decennial Census, supra note 29, at 57.
75. The Bureau argues that both the Constitution and section 195 of the census statute, 13 U.S.C. § 195 

(1976), forbid adjustment of census figures. Carey I, 508 F. Supp. at 414; City of Philadelphia v. Klutznick, 
503 F. Supp. at 678; Young v. Klutznick, 497 F. Supp. at 1332, 1334. Several times in the past, however, 
states have received additional representation after challenging allegedly mismanaged censuses. See 
Report on the 1980 Decennial Census, supra note 29, at 11 (Alabama given additional representative 
in 1823 after census failed to enumerate two counties; California given additional representative in 1860 to 
compensate for unreliable census count). Although there is some distinction between statistical adjustment 
and the receipt of an additional representative, each procedure has the same result—an increase in the 
affected state’s representation.

76. U.S. Const, art. I, § 2, cl. 3. This provision does not use the word “census” but employs the phrase 
“actual Enumeration” instead. Article I, section 9, clause 4 uses the word “census” and seems to equate it 
with “enumeration.” U.S. Const, art. I, § 9, cl. 4 (no tax laid “unless in proportion to the Census or 
Enumeration”). The use in clause 3 of the phrase “actual Enumeration” rather than the word “census” is 
the source of much of the controversy in the census cases.

77. U.S. Const, art. I, § 2, cl. 3.

III. Constitutional Implications of the Census Undercount

The census undercount directly implicates two constitutional provisions: 
Article I, section 2, clause 3, known as the census clause, and the fourteenth 
amendment. The following section analyzes the history and language of these 
two provisions and demonstrates that they embody the Framer’s commitment 
to establishing a system of government in which population serves as the 
measure of political power. Furthermore, the section demonstrates that the 
Framers were not concerned with the method Congress should use to obtain 
an accurate count of the population. The section also argues that judicial 
interpretations of the census clause and the fourteenth amendment in the 
congressional districting and state apportionment cases indicate that the 
census count must reflect accurately each area’s true population in order to 
preserve the efficacy of each citizen’s vote. Finally, the section concludes that 
the census clause and the fourteenth amendment implicitly grant each citizen 
the right to an accurate census. Thus, the Constitution requires the courts to 
order statistical adjustment of census figures when necessary to ensure an 
accurate census count.

A. THE CENSUS CLAUSE

The census clause requires Congress to apportion representatives among 
the states on the basis of each state’s population.76 The clause also specifies 
that Congress must authorize an “actual Enumeration” every ten years to 
determine each state’s population for apportionment purposes.77 The Bureau 
asserts that the “actual Enumeration” language of the census clause prohibits 



1442 The Georgetown Law Journal [Vol. 69:1427

the use of statistical methods to adjust census population figures used for 
apportionment.78 As will be shown, however, the history and language of the 
census clause indicate that the Framers were not concerned with census 
methodology. Rather, they devoted their attention to assuring that population 
would serve as the basis for representation in the new government. Thus, the 
clause itself is silent as to the use of statistical adjustment to achieve an 
accurate census count. Furthermore, judicial interpretations of the census 
clause demonstrates that an accurate count is essential to the preservation of 
the constitutionally mandated population-based system of representation. In 
light of this, and contrary to the Bureau’s protestations, the clause both 
permits and requires statistical adjustment of census figures when necessary 
to ensure an accurate census count.

78. See note 12 supra and accompanying text.
79. See notes 86-87 infra and accompanying text (demonstrating that framers adopted principle of 

population-based representation).
80. 1 M. Farrand, The Records of the Federal Convention of 1787 at 523 (1927). The idea of 

representation proportional to population was not new. At the time of the Convention, a number of states 
used population to some degree in apportioning their legislatures. R. McKay, supra note 35, at 16-18. The 
federal plan was unique, however, in its division of legislative power among two houses—one with seats 
allocated in proportion to each state’s population, the other with each state receiving an equal number of 
representatives as all other states. Id. at 19.

81. See Whelan v. Cuomo, 415 F.Supp. 251, 254 (E D.N.Y. 1976) (Framers adopted bicameral scheme 
to end struggle betweeen large and small states; equal representation in second chamber protected interests 
of small states just as proportional representation in first chamber ensured that voice of people in large 
states heard).

The concept of federalism lies at the heart of the disagreement over the allocation of representation in 
the national legislature. The small states’ fight for equal representation was in essence a fight for the 
concept of states as sovereign entities. See 1 M. Farrand, supra note 80, at 467 (remarks of Mr. Gerry of 
Massachusetts) (states intoxicated with idea of sovereignty); id. at 473 (remarks of Mr. Hamilton of New 
York) (question of representation decision between rights of individuals and rights of states); id. at 483 
(remarks of Mr. Wilson of Pennsylvania) (delegates must decide between rights of men and rights of 
“imaginary beings” called states). The proposed proportional system of representation, in addition to 
diluting the power of the small states, clearly demonstrates that the people rather than the state were the 
true source of political power. Id. at 179 (proportional representation reflects truth that all power derives 
from people). Only the second chamber, affording equal representation to all states, preserves the concept 
of state sovereignty. See Wesberry v. Sanders, 376 U.S. 1,13 (1964) (one chamber represents the people, 
other the states); Whelan v. Cuomo, 415 F. Supp. at 254 (House reflects interests of people; Senate reflects 
interests of states).

History and Language of the Census Clause. The Framers included the 
census clause in the Constitution because they believed that distributing 
representation on the basis of population would lead to the most equitable 
allocation of political power.79 The census clause developed as a byproduct of 
the “Great Compromise,” the Constitutional Convention’s proposed plan for 
representation in the national legislature.80 The Great Compromise attempted 
to balance the interests of both large and small states by providing for a 
bicameral national legislature with each house employing a different scheme 
of representation.81 In the lower house, each state would have proportional 
representation, thus providing the large states with more power than the 
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small states.82 In the upper house, each state would have the same number of 
representatives thus protecting the interests of the small states.83

Once the basic outlines of the Constitution were in place, the Convention 
delegates were left with the task of determining the basis of proportional 
representation in the lower house.84 Some argued that wealth and property 
were the only proper bases for apportioning political power.85 Others 
proposed that each state’s representation should be proportional to its 
population.86 After considerable debate, the delegates agreed that representa
tion should be proportional to population,87 and that slaves should be counted 
as three-fifths of a whole person for apportionment purposes.88

82. The large states fought for proportional representation in the first chamber because they feared 
domination by the smaller states. See 1 M. Farrand, supra note 80, at 445-46 (equal representation would 
allow small states to control national legislature and place undue burdens on larger states); id. at 456-57 
(equal representation will allow small states to tax large states in order to lessen own burdens); id. at 482-83 
(equal representation would allow states having minority of population to impose their will on majority).

83. The small states sought equal representation in at least one chamber so that they could check the 
excesses of the larger states. See id. at 178-79 (remarks of Mr. Patterson of New Jersey) (proportional 
representation will increase ambition of large states and imperil existence of small states); id. at 183 
(remarks of Mr. Patterson of New Jersey) (small states will lose liberty if nation abolishes equal 
representation system); id. at 439-40, 444-45 (remarks of Mr. Martin of North Carolina) (unless system 
ensures equal representation, large states will enslave small states); R. McKay, supra note 35, at 20 (small 
states disliked system of proportional representation because feared loss of influence).

84. See Whelan v. Cuomo, 415 F. Supp. 251, 254 (E.D.N.Y. 1976) (once compromise proposed, 
delegates discussed various bases for representation in each house); C. Warren, The Making of the 
Constitution 286-87 (1928) (prior to voting on compromise, delegates debated question of how they 
should apportion representation in lower house).

85. See 1 M. Farrand, supra note 80, at 533 (remarks of Gouverneur Morris of Pennsylvania) 
(property basis for apportionment because people sacrifice liberty to enter society so that government will 
protect their property); id. at 541 (remarks of Mr. King of Massachusetts) (wealth must serve as basis for 
apportioning representatives because property primary object of society); id. at 542 (remarks of Mr. Butler 
of South Carolina) (property only just method of representation); cf. id. at 534 (remarks of Mr. Rutledge of 
South Carolina) (amount each state pays to general revenues valid basis for apportionment).

86. See id. at 540 (remarks of Mr. Ghorum of Massachusetts) (number of inhabitants “true guide” to 
number of state’s representatives); id. at 542 (remarks of Mr. Pinckney of South Carolina) (number of 
inhabitants only “just and practicable” rule for apportionment); id. at 585 (remarks of Mr. Madison of 
Virginia) (numbers serve as “perpetual standard of Representation” in part because fairly accurate 
estimate of wealth).

The convention also discussed a third alternative: basing apportionment on both wealth and population. 
See 1 M. Farrand, supra note 80, at 541, 559-62 (initial proposal of Compromise Committee apportioned 
representatives on basis of wealth and numbers); 2 J. Story, Commentaries on the Constitution of 
the United States §§ 631-34, at 105-07 (1833) (representatives should be apportioned on basis of each 
state’s population and wealth).

87. See United States v. Mitchell, 58 F. 993, 998 (N.D. Ohio 1893) (Constitution mandates that basis of 
representation not property or wealth but population); 1 M. Farrand, supra note 80, at 599, 606 
(amendment and passage of portion of committee report specifying population as basis for apportionment). 
See also C. Warren, supra note 84, at 287 (although commentators claim that Constitution protects 
privileged classes, delegates confronted with choice between property and non-property chose non
property each time).

88. The decision to count slaves as three-fifths persons represented a compromise between those who 
believed slaves were property and those who felt slaves were people. See 1 M. Farrand, supra note 80, at 
587 (remarks of Mr. Wilson of Pennsylvania) (if citizens, slaves should count fully in basis for 
apportionment; if property, slaves should not count since system based on population, not wealth); The 
Federalist No. 54, at 342 (A. Hamilton) (H. Lodge ed. 1888) (slaves counted as three-fifths person in 
recognition of fact that property has some validity as basis of apportionment); 2 J. Story, supra note 86, § 
635, at 108 (if slaves property, no reason to include them in census of persons); C. Warren, supra note 84,
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After settling upon a population-based system of representation,* 89 the 
delegates realized that growth and population shifts would soon lead to an 
inequitable distribution of representatives.90 The delegates also astutely 
recognized that those in power would attempt to stay there by delaying 
reapportionment.91 Mindful of these concerns and prompted by the glaring 
abuses of the English “rotten boroughs,”92 the delegates agreed that reappor
tionment using population figures obtained from a census should occur every 
ten years.93 The national government would perform the “actual Enumera
tion” because the states’ inherent self-interest would prevent them from 
carrying out the task objectively.94

at 289 (slaves property, thus not counted in apportionment based solely on population).
Arguably, the census clause implicitly sanctioned unequal apportionment. The clause counted slaves as 

three-fifths of a person for apportionment purposes even though they could not vote. Thus, the addition of 
slaves to the population base gave slave states increased representation in the House. In effect, each 
slaveholder cast one vote for himself plus votes totaling three-fifths times the number of slaves he held. A 
slaveholder’s vote was thus worth more than that of an individual living in a free state. See Berger, The 
Fourteenth Amendment: The Framers’ Design, 30 S.C.L. Rev. 495, 499 (1979) (slaveholder effectively cast 
more votes than owner of New England farm).

89. It is clear from the previous discussion that the framers wished to include all the people in the 
United States—men, women, and children, whether slave or free—in the population figures used for 
apportionment. Nevertheless, many of the people included in the apportionment base, particularly women 
and slaves, did not have the right to vote. Thus, although representation was roughly proportional to 
population, it had no relation to the exercise of the franchise.

90. See Carey I, 508 F. Supp. 404, 414 (S.D.N.Y. 1980) (after accepting population as basis for 
representation, delegates sought means to assure that apportionment of House would change to reflect 
population shifts).

91. See 1 M. Farrand, supra note 80, at 578 (remarks of Mr. Mason of Virginia) (need precise 
mechanism to revise apportionment periodically to ensure that those in power do not unfairly remain so 
despite shifts in population); C. Warren, supra note 84, at 295-96 (Constitution must require periodic 
census to force those in power to revise representation even if they lose power as result).

92. “Rotten borough” was the term applied to English parliamentary districts that retained the right to 
elect one member to Parliament although they contained very few people in comparison with ordinary 
districts. 1 M. Farrand, supra note 80, at 449-50. Delegates to the Convention were aware of this English 
practice and sought to prevent it by insisting on proportional representation for the House. Id. at 457. A 
periodic census would also prevent the development of rotten boroughs. See Wesberry v. Sanders, 376 U.S. 
1, 14-15 (1964) (Constitution requires equal representation for equal numbers of people; delegates meant to 
avoid evils of disproportionate representation found in rotten borough system); 2 J. Story, supra note 86, § 
643, at 114 (decennial census essential to ensure maintenance of equal representation and to avoid rotten 
boroughs).

93. 1 M. Farrand, supra note 80, at 576; see Wesberry v. Sanders, 376 U.S. 1, 13-14 (1964) (decennial 
census ensures that “number of inhabitants” always will serve as measure of representation in House).

94. See 1 M. Farrand, supra note 80, at 580 (remarks of Mr. Randolph of Virginia) (census should be 
taken under direction of general legislature because states too interested to be impartial).

Even today, there is widespread concern about politicizing the census. See Hearings on the Census 
Reform Act Before The Subcomm, on Census and Population of the House Comm, on Post Office and Civil 
Service, 95th Cong., 1st Sess. 4 (1977) (statement of Rep. Leach) (danger that politics will compromise 
objectivity of census if census figures easily appealable) [hereinafter Census Reform Act Hearings]; id. at 33 
(statement of Courtenay M. Slater, Chief Economist, United States Department of Commerce) (political 
control of population estimates will damage public trust in processes of government).

Thus, the Framers envisioned a system in which representation would be 
proportional to population. The census clause contains the language translat
ing this vision into practical terms. A study of the clause and its antecedents 
reveals that the Framers’ overriding concern was that the census reflect the 
true population of each state.

Prior formulations of the census clause demonstrate that the delegates to 
the Constitutional Convention intended the census to count the total 
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population. The committee report that first set forth the Great Compromise 
used the phrase “number of the inhabitants” to define the ambit of the 
census.95 The Committee on Detail discussed a census of the “whole Number 
of white and other free Citizens and Inhabitants of every Age, Sex and 
condition, including those bound to Servitude for a Term of Years, and three 
fifths of all other persons . . . .”96 The very breadth of the language may 
indicate that the delegates wished to establish a census that would count every 
person in the country.97 No language indicates that the Framers wished to 
exclude from the population base individuals whose existence is known but 
who are never actually enumerated by a census taker. In short, the language 
of the formulations suggests that the Framers desired that the total population 
of each state be included in the population base for apportionment.

The language of the prior formulations also demonstrates that the Framers 
were not concerned with how Congress would obtain the census count.98 No 
language specifying census procedures appears in any of the prior formula
tions of the census clause.99 Furthermore, the phrase “actual Enumeration,” 
which could be read as a command to use a headcount when taking the 
census,100 appears only in the final version of the Constitution.101 This late 
appearance may suggest that the phrase is merely a stylistic substitute102 for

95. 1 M. Farrand, supra note 80, at 559.
96. 2 M Farrand, supra note 80, at 168. Another version used the phrase “the Number of Citizens and 

Inhabitants.” Id. at 154. The choice of this language may illustrate the delegates’ concern that both groups, 
and not citizens alone, serve as the basis for apportionment. Cf. notes 151-53 infra and accompanying text 
(fourteenth amendment uses “persons” rather than “citizens” to indicate apportionment basis must 
include all people).

Other language used by the Committee on Detail specified a very broad basis for apportionment: 
“Resolved that a Census be taken ... of all the Inhabitants of the United States in the Manner and 
according to the ratio recommended by Congress . . . .” 2 M. Farrand, supra note 80, at 131 (emphasis 
added). The Committee on Style also used broad language when defining the scope of the census. See id. at 
571 (census of “whole number of free citizens and inhabitants of every age, sex and condition, including 
those bound to servitude for a term of years, and three fifths of all other persons . . .”).

97. See Federation for Am. Immigration Reform v. Klutznick, 486 F. Supp. at 576 (Framers meant 
“person” to be all inclusive—women, children, convicts, insane, and aliens).

The delegates may have felt the need to specify that the census should count “free Citizens and 
Inhabitants, of every Age, Sex, and Condition . . . and three fifths of all other persons” to emphasize that 
although the census would serve as the basis for apportioning representatives, it was not restricted to 
counting only those eligible to vote. The Committee on Detail had considered imposing minimum 
qualifications consisting of citizenship, manhood, ownership of property, and sanity for voting in national 
elections. 2 M. Farrand, supra note 80, at 139-40. These are exactly the “Age, Sex, and Condition” 
criteria deemed irrelevant for census purposes.

98. See City of Philadelphia v. Klutznick, 503 F. Supp. at 678-79 (principal concern of framers was 
apportionment, not manner of conducting census); Young v. Klutznick, 479 F. Supp. at 1332 (E.D. Mich. 
1980) (framers concerned with representation on basis of numbers and not with census method; delegated 
method of enumeration to Congress).

99. See Brief for Plaintiffs-Appellees at 59, Carey v. Klutznick, 637 F.2d 834 (2d Cir. 1980) (convention 
delegates concentrated on basis of apportionment and never discussed means of taking census). Careful 
inspection of the materials reporting the debates and the writings of the Constitutional Convention shows 
that the Framers did not specify census procedures. See generally 1, 2 M. Farrrand, supra note 80.

100. This is the postion that the Bureau currently holds. See City of Philadelphia v. Klutznick, 503 F. 
Supp. at 678.

101. The draft versions of the Committee on Style’s constitution do not employ the phrase “actual 
Enumeration.” 2 M. Farrand, supra note 80, at 566, 573. The phrase appears only in the Committee’s 
final draft of the Constitution. Id. at 590.

102. Cf. C. Warren, supra note 84, at 686-87 (Committee on Style condensed, clarified, and polished 
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the word “census” rather than a substantive command to take only a physical 
headcount.

Examination of other constitutional language provides support for this 
conclusion. The Constitution refers to the census process at two places: in the 
census clause when it employs the phrase “actual Enumeration”* 103 and in the 
direct tax clause when it employs the word “census.”104 The interchangeabili
ty of the two phrases implies that they have the same meaning.105 Con
sequently, it is reasonable to conclude that “actual Enumeration” adds no 
substantive meaning not already implicit in the word “census.”106

language of Committee on Detail draft and subsequent amendments). The drafter of the final version of the 
Constitution, Gouvemeur Morris of Pennsylvania, believed that the document was as “clear as our 
language would permit.” Id. at 687. Nevertheless, he realized that interpretation would be necessary and 
suggested that it “must be done by comparing the plain import of the words with the general tenor and 
object of the instrument.” Id.

103. U.S. Const, art. I, § 2, cl. 3.
104. The direct tax clause provides: “No Capitation or other direct Tax shall be laid, unless in 

Proportion to the Census or Enumeration herein before directed to be taken.” U.S. Const, art. I, § 9, cl. 4. 
The apparent equation of “Census” and “Enumeration” in this clause provides further support for the 
argument advanced in the text.

105. The definitions of “census” and “enumeration” are circular; each is contained in the definition of 
the other. Motion for Partial Summary Judgment, Carey I, supra note 47, at 24 (Oxford English Dictionary 
defines “enumeration” as “taking of census” and “census” as “an official enumeration”; Webster’s Third 
New International Dictionary defines “enumerate” as “to make a census” and “census” as “an official 
enumeration”). Thus it is likely that the phrase “actual enumeration” merely served as a substitute for the 
word “census.”

106. Even if the Framers construed the phrase “actual Enumeration” to require a physical headcount, 
there is no reason to so confine its meaning today. The Framers obviously never considered the possibility 
of television or radio, yet the Court has interpreted the words “speech” and “press” to provide first 
amendment protections to these media. See FCC v. Pacifica Foundation, 438 U.S. 726, 744 (1978) (radio 
broadcast “speech” within meaning of first amendment and entitled to some, albeit limited, protection). 
Thus, simply because the Framers may never have considered the possibility of statistical adjustment is no 
reason to prohibit it today as long as its use is consistent with the policy inherent in the census clause—the 
apportionment of political power in proportion to population. Cf. McCulloch v. Maryland, 17 U.S. (4 
Wheat.) 315, 320 (1819) (one can interpret Constitution broadly as long as consistent with its letter and 
spirit).

107. See Federation for Am. Immigration Reform v. Klutznick, 486 F. Supp. at 576 (interpretation of 
Constitution’s language demonstrates that all persons, including illegal aliens, part of apportionment 
population base).

108. See Motion for Preliminary Injunction, Carey I. supra note 34, at 34 (Constitution silent on census 
methodology).

109. See City of Philadelphia v. Klutznick, 503 F. Supp. at 679 n.9 (Constitution permits Bureau to use 
statistical adjustment as long as raw data obtained from headcount); Young v. Klutznick, 497 F. Supp. at 
1333 (nothing in the Constitution prohibits use of accurate adjustment techniques).

110. See United States v. Little, 321 F. Supp. 388, 391 (D. Del. 1971) (census clause permits Bureau to 

When read in light of its prior formulations, therefore, the language of the 
census clause appears to mandate a complete count of the population.107 The 
language apparently does not bar the Bureau from obtaining a complete count 
by means other than a physical headcount; rather, the clause is silent about 
census methodology.108 Thus, the clause is broad enough to permit the use of 
statistical methods to adjust population figures to compensate for an un
dercount.109

Judicial Interpretations of the Census Clause. Although the meaning of
the census clause has been at issue in the past,110 few cases prior to the 1980 
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census involved challenges to the Bureau’s population figures.111 Thus, there 
is no pre-1980 case law indicating whether the clause requires a physical 
headcount or permits statistical adjustment. Dicta in some cases, however, 
suggest that the clause mandates a headcount.112 On the other hand, judicial 
interpretations of the census clause made in the congressional districting cases 
imply that the clause requires only an accurate census count and does not 
specify that the government use a physical headcount to obtain this figure.113 
The next section analyzes the congressional districting cases and argues that 
their interpretation of the census clause emphasizes the accuracy of the census 
rather than its methodology.

exercise discretion in framing questions to elicit necessary statistical information); United States v. 
Mitchell, 58 F. 993, 998-1000 (N.D. Ohio 1893) (census clause permits Bureau to ask questions but unclear 
how far power extends; power constitutionally exercised if information needed for legislative purposes or 
for just enforcement of laws, but if citizen incurs unusual expense in preparing answers, government must 
provide just compensation).

111. See Borough of Bethel Park v. Stans, 449 F.2d 575, 577 (3d Cir. 1971) (plaintiffs challenge 
inclusion in 1970 census of students, soldiers, and inmates in population figures for state where college, 
military base, or penal institution located); United States ex rel. City of Atlanta v. Steuart, 47 F.2d 979, 981 
(D.C. Cir. 1931) (plaintiffs challenge Bureau’s decision to report population of Atlanta and five nearby 
cities separately despite Atlanta’s annexation of these areas); Federation for Am. Immigration Reform v. 
Klutznick, 486 F. Supp. at 565 (plaintiffs challenge Bureau’s decision to include illegal aliens in census 
population figures used for apportionment); cf. note 154 infra (discussing cases that uphold use of Bureau 
figures for apportionment when figures include males deprived of franchise even though fourteenth 
amendment requires exclusion of such individuals from census counts). See also note 34 supra (discussing 
cases in which members of minority groups challenged census procedures, alleging that procedures result 
in minority undercount).

112. See Federation of Am. Immigration Reform v. Klutznick, 486 F. Supp. 564, 567 (D.D.C. 1980) 
(three-judge court) (population base used for apportionment consists of “straightforward headcount”); 
Dixon v. Hassler, 412 F. Supp. 1036, 1040 (W.D. Tenn. 1976) (before determining whether population 
estimates can serve as basis for redistricting, necessary to show inaccuracy in federal decennial 
“headcount”), affd per curiam, 429 U.S. 934 (1976).

113. See notes 123-30 infra and accompanying text (demonstrating that congressional districting cases 
implicitly mandate accurate census).

114. See, e.g., Wells v. Rockefeller, 394 U.S. 542, 544, 548 (1969) (challenge to New York statute that 
established districts differing from ideal size by as much as 6.6%); Kirkpatrick v. Preisler, 394 U.S. 526, 
528 (1969) (challenge to Missouri statute that established districts differing from ideal size by as much as 
3.1%); Wesberry v. Sanders, 376 U.S. 1, 2-3 (1964) (challenge to Georgia statute that established districts 
having two to three times more people than others).

115. See Wesberry v. Sanders, 376 U.S. 1, 3 (1964) (disparities in districting give more weight to votes 
of some Georgians).

116. 376 U.S. 1 (1964).
117. Id. at 2, 4. The Court’s willingness to reach the merits of this case was somewhat surprising. Before 

Wesberry, the Supreme Court refused to decide challenges to redistricting schemes claiming that they were 
political questions best handled by Congress. See Colegrove v. Green, 328 U.S. 549, 554 (1946). See also 
note 158 infra (discussing political doctrine question in context of state legislative apportionment and 
census cases).

In the congressional districting cases, voters challenged state laws dividing 
those states into congressional districts containing unequal numbers of 
people.114 Voters claimed that this disparity in the size of districts caused the 
votes of people living in districts with small populations to weigh more 
heavily in the election of a representative than the votes of those living in 
districts with large populations.115 In the leading case of Wesberry v. 
Sanders"6 the Supreme Court held that a Georgia statute which created 
districts containing two to three times as many people as other districts was 
unconstitutional.117 The Court stated that the census clause establishes the 
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principle that each person’s vote must be worth as much as another’s.118 
Accordingly, the Court ruled that congressional districting schemes that 
result in vote dilution are unconstitutional.119

Subsequent cases have reaffirmed Wesberry's reading of the census 
clause.120 In one such decision the Supreme Court stated that Wesberry stood 
for the proposition that an individual has a right to enjoy equal representation 
for equal population regardless of his place of residence.121 Lower courts since 
Wesberry also have been seriously committed to its principles, with some 
courts going so far as to suggest that state legislatures must use estimates 
more accurate than the census count when redistricting.122

The principles enunciated in the Wesberry line of cases have several 
important implications for a census undercount. If state legislatures use 
undercounted census figures when establishing congressional district bounda
ries, inaccuracies will result. Although the legislature will strive to create a 
scheme that results in districts of equal size, it will be able to create districts 
which are equal only in terms of the census figures. Because of the existence of 
a disproportionate undercount, the districts actually will not contain the same 
number of people. Consequently, if state legislatures must use census figures 
containing undercounts,123 the vote dilution that Wesberry sought to prevent

118. 376 U.S. at 7-8. The Court looked to the debates of the Constitutional Convention to find support 
for its reading of the clause. See id. at 8-18 (Constitution’s fundamental goal equal representation in House 
for equal numbers of people).

119. See id. at 7-8 (states violate fundamental democratic principles if districting schemes weigh votes 
of some more than others). The Court stated that the Framers sought to assure that each voter, no matter 
where he lived, would have an equal voice in electing members of Congress. Id. at 10.

120. See, e.g., Wells v. Rockefeller, 394 U.S. 542, 546 (1969) (New York plan unconstitutional because 
no good faith effort to equalize population in all districts); Kirkpatrick v. Preisler, 394 U.S. 526, 530-31 
(1969) (Missouri plan unconstitutional because population variances between districts were avoidable; 
states must make good faith effort to achieve precise mathematical equality); Dixon v. Hassler, 412 F. 
Supp. 1036, 1041 (W.D. Tenn. 1976) (redistricting in Tennessee required because although interdistrict 
variance is small, redistricting will make districts as nearly equal as practicable), affd per curiam, 429 U.S. 
934 (1976).

121. See Reynolds v. Sims, 377 U.S. 533, 560-61 (1964) (Wesberry establishes that weight of citizens’ 
votes cannot depend on place of residence).

Although Reynolds discussed Wesberry and the census clause it dealt with neither of them. Rather, 
Reynolds held that the fourteenth amendment requires districts for state legislative elections to have equal 
populations. 377 U.S. at 577. Because both cases are cited throughout this note, it is important to realize 
the distinction between Wesberry and Reynolds. Wesberry held that the census clause requires that 
congressional districts have as nearly as possible the same population. 376 U.S. 1, 7-8 (1964). Wesberry 
explicitly declined to hold that the fourteenth amendment requires congressional districts of equal size. Id. 
at 8 n.10; see R. McKay, supra note 35, at 90-91 (suprising fact of Wesberry was that Court decided case 
on basis of census clause rather than fourteenth amendment).

122. See Dixon v. Hassler, 412 F. Supp. 1036, 1040 (W.D. Tenn. 1976) (court should consider figures 
other than those from census when ordering congressional redistricting if clear and convincing evidence 
shows census figures no longer cogent), affd per curiam, 429 U.S. 934 (1976); Exon v. Tiemann, 279 F. 
Supp. 603, 608 (D. Neb. 1967) (per curiam) (use of estimates for congressional redistricting permissible 
when better evidence of population than census); cf. Gong v. Kirk, 278 F. Supp. 133, 135 (S.D. Fla. 1967) 
(per curiam) (because decennial census figures not available, permissible to use voter registration counts for 
congressional redistricting), affd per curiam, 389 U.S. 574 (1968). But see Grills v. Branigan, 284 F. Supp. 
176, 179 (S.D. Ind.) (per curiam) (because apportionment based on census, census figures correct basis for 
congressional redistricting even though census figures may not reflect accurately population shifts), affd 
per curiam, 391 U.S. 364 (1968).

123. See note 41 supra (discussing cases and reasons why state legislatures must use census figures for 
congressional redistricting).



1981] Census Undercount 1449

will occur.124 Thus, Wesberry's holding that each state’s congressional 
districts must have the same number of people,125 may bar state legislatures 
from basing congressional districting plans on census figures that are 
inaccurate due to undercounting.

124. See Wesberry v. Sanders, 376 U.S. 1, 8 (1964) (vote dilution that Constitution prohibits results 
when number of inhabitants varies from district to district); cf. Carey III, 508 F. Supp. 420, 432-33 
(S.D.N.Y. 1980) (ordering adjustment of census figures to prevent dilution of votes due to undercounting 
in New York).

125. 376 U.S. 1, 14 (1964).
126. See id. at 2-3 (plaintiffs challenged Georgia congressional districting statute and not apportion

ment of Representatives to Georgia).
127. See Young v. Klutznick, 497 F. Supp. at 1323-24 (Wesberry applied constitutional standard for 

apportionment among states to congressional districting within states); Motion for Partial Summary 
Judgment, Carey I, supra note 47, at 16-18 (although Wesberry discussed only intrastate districting, it 
assumed a fortiori that interstate apportionment must result in equal representation for equal numbers of 
people).

Of course, complete equality of representation on a nationwide basis is impossible because article I 
requires that each state, regardless of its popularity, have at least one representative in the House. U.S. 
Const, art. I, § 1, cl. 2.

128. See 376 U.S. 1, 17-18 (1964) (Constitution does not permit classification of people in way that 
abridges right to vote). If Congress uses census figures containing undercounts, individuals in highly 
undercounted states will in effect be classified in such a way as to suffer a dilution of their right to vote.

129. See Carey I, 508 F. Supp. at 408 (plaintiffs allege undercount will cause them to receive fewer 
representatives); City of Philadelphia v. Klutznick, 503 F. Supp. at 672 (same); cf. N.Y. Times, June 10, 
1981, § 1, at 16, col. 1 (based on 1980 census figures, New York and Pennsylvania have lost members of 
congressional delegation).

130. See Motion for Partial Summary Judgment, Carey I, supra note 47, at 14 (undercount dilutes votes 
of citizens residing in disproportionately undercounted states).

131. Although the Supreme Court has recognized that it may not be possible to achieve mathematical 
precision when creating congressional districts, Wesberry v. Sanders, 376 U.S. 1, 18 (1964), it has been 
willing to accept only slight deviations from the ideal district size. See White v. Weiser, 412 U.S. 783, 785- 

In addition to prohibiting districting on the basis of inaccurate census 
figures within the state, Wesberry and its progeny may prohibit Congress from 
using census figures that contain inaccuracies when it apportions representa
tives among the states. Because Wesberry dealt only with intrastate congres
sional districting and not with interstate apportionment126 such a prohibition 
would require extension of the Wesberry holding.127 Such an extension finds 
support in Wesberry’s broad statement that practices that cause one person’s 
vote to have more weight than another’s are unconstitutional.128 If Congress 
uses unadjusted census figures for apportionment purposes, states with high 
undercount rates will receive fewer representatives than their true population 
entitles them to receive.129 As a result, the vote of a citizen of an undercounted 
state will have less weight than the vote of a citizen of a state without an 
undercount.130 Because such a result contravenes Wesberry, it suggests that 
when apportioning representatives Congress may not use census figures that 
contain inaccuracies due to undercounting.

The constitutional requirement that census figures serve as the basis for 
apportionment and congressional redistricting coupled with Wesberry’s im
plied prohibition on the use of such figures if they contain inaccuracies, 
creates a dilemma for the Bureau. The Bureau can solve this dilemma, 
however, by using statistical methods to correct inaccuracies in the census 
count.131 By statistically adjusting the figures, the Bureau can use them for 
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apportionment without violating Wesberry's implied ban on the use of 
inaccurate census figures. Such a solution is consistent with the “actual 
Enumeration” language of the census clause despite the Bureau’s contention 
to the contrary.132

86, 790, 796 (1973) (Texas congressional districting plan that established largest district with 4.1% greater 
population than smallest unconstitutional; alternate plan with .149% variance upheld); Kirkpatrick v. 
Priesler, 394 U.S. 526, 528-30 (1969) (districting scheme deviating 3.13% from ideal held unconstitution
al); cf. Mahan v. Howell, 410 U.S. 315, 322-23 (1973) (reviewing congressional districting cases and noting 
that Kirkpatrick and Wells applied strict “absolute equality” test); Report on the 1980 Decennial 
Census, supra note 29, at 60 (after the 1970 census, courts struck down several congressional redistricting 
plans with population variances greater than 1 %). Reasoning by analogy, similar deviations from the ideal 
district size resulting from an undercount should also violate the census clause.

132. See notes 95-109 supra and accompanying text (study of language of census clause and its 
antecedents demonstrates that phrase “actual Enumeration” does not bar statistical adjustment).

133. See notes 158-65 infra and accompanying text (discussing equal protection clause requirement that 
states apportion state and local representation on equal basis among equally populated districts).

134. Section one provides in part:

No State shall make or enforce any law which shall abridge the privileges or immunities of 
citizens of the United States; nor shall any State deprive any person of life, liberty, or 
property, without due process of law; nor deny to any person within its jurisdiction the equal 
protection of the laws.

U.S. Const, amend. XIV, § 1.
135. Section two provides:

Representatives shall be apportioned among the several States according to their respective 
numbers, counting the whole number of persons in each State, excluding Indians not taxed. 
But when the right to vote at any election ... is denied to any of the male inhabitants of such 
State, being twenty-one years of age, and citizens of the United States, or in any way abridged 
. . . the basis of representation therein shall be reduced in the proportion which the number of 
such male citizens shall bear to the whole number of male citizens twenty-one years of age in 
such state.

U.S. Const, amend. XIV, § 2.
Parts of section two are substantially similar to the census clause. Section two actually amends the 

census clause by deleting the language specifying the fractional counting of slaves. See notes 136-43 infra 
and accompanying text (discussing deletion of fractional counting language and its political ramifications).

Although the census clause and section two of the fourteenth amendment are very similar, this note 
analyzes them separately, using the fourteenth amendment as a commentary on the census clause. See 
Motion for Partial Summary Judgment, Carey I, supra note 47, at 19 (history of fourteenth amendment 
illuminates analysis of census clause).

B. THE FOURTEENTH AMENDMENT

The census undercount raises constitutional issues in addition to those 
arising under the census clause. Because the fourteenth amendment requires 
that state and local legislative bodies apportion seats on the basis of 
population,133 the undercount particularly implicates rights guaranteed to 
individuals by that amendment’s first134 and second135 sections. The relevant 
history, language, and judicial interpretations of the amendment demonstrate 
that protection of the rights guaranteed by the fourteenth amendment 
requires an accurate census count.

History of the Fourteenth Amendment. Unlike the history of the census
clause, the history of the fourteenth amendment is largely irrelevant to census 
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issues, even though section two of the amendment modified the census clause. 
Section two deleted the census clause language that counted slaves as three- 
fifths of a person and thereby accorded former slaves “whole person” status in 
recognition of their newfound freedom.136 Nevertheless, some of the concerns 
voiced at the time of the amendment’s passage provide background informa
tion necessary for an understanding of the amendment as a whole and section 
two in particular.

136. Compare U.S. Const, amend. XIV, § 2 (apportioning representatives on basis of “whole number 
of persons in each state”) with id. art. I, § 2, cl. 3 (apportioning representatives on basis of “whole number 
of free persons, . . . three-fifths of all other persons”). See Motion for Partial Summary Judgment, Carey I, 
supra note 47, at 19 (fourteenth amendment abolished fractional counting; apportionment base “whole 
number of persons”).

137. U.S. Const, amend. XIV, § 1.
138. See J. James, The Framing of the Fourteenth Amendment 184 (1965) (northern 

congressmen sought to enfranchise former slaves because thought slaves would cooperate with them).
139. See id. at 22 (abandonment of fractional counting of slaves would give South more political power 

than North). Roscoe Conkling, a northern Radical Republican, sought to secure the franchise for the 
former slaves. Id. at 60. He feared that the South’s increased representation in the House combined with 
the inability of the former slaves to vote would give the votes of southerners twice as much weight as the 
votes of Northerners. Id. at 60-61.

140. See id. at 33 (attempt to change basis of representation part of northern attempt to retain 
numerical superiority in House); id. at 123 (ostensible purpose of second section of fourteenth amendment 
to remove unjust representation, but true goal reduction of southern influence in House).

141. See id. at 18, 23 (apportionment on basis of votes rejected by states with large populations of aliens 
and others who could not vote); id. at 55-56 (apportionment on basis of male voters resisted by Susan B. 
Anthony and Elizabeth Cady Stanton); id. at 58-59 (apportionment on basis of number of citizens rejected 
by states with large alien populations).

142. See id. at 156 (Congress retained population-based representation in deference to original 
Constitution).

143. U.S. Const, amend. XIV, § 2; W. Guthrie, Lectures on the Fourteenth Article of 
Amendment to the Constitution of the United States 14-15 (1898) (section two sought to 
prevent southern dominance of Congress by hinging increased base of representation on southern 

Congress passed the fourteenth amendment primarily to protect and 
increase the rights of the former slaves. Thus, in section one of the 
amendment, Congress required the states to afford the newly freed slaves due 
process, equal protection, and the privileges and immunities of citizens.137 
Moreover, section two recognized the former slaves as a source of political 
power138 by counting them as “whole persons,” rather than three-fifths 
persons, for apportionment purposes. Congress realized, however, that the 
counting of slaves as “whole persons” would increase the South’s apportion
ment base and thereby permit it to elect enough representatives to control the 
House.139

Desirous of maintaining Northern control over the House, Congress 
considered a number of schemes to negate the South’s newly-acquired 
superiority in apportionment population.140 Some of these schemes proposed 
that representatives in the House should be apportioned on bases other than 
population.141 Congress rejected these solutions, however, and retained the 
system of population-based representation established by the census clause.142 
On the other hand, to accommodate the interests of the North and to 
encourage the South to enfranchise former slaves Congress agreed to include 
the former slaves in the apportionment population base only to the extent that 
the states granted them the franchise.143
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The passage of the fourteenth amendment represented a reaffirmation of 
the Framers’ commitment to population-based representation. By rejecting 
alternate means of apportionment and choosing to count the former slaves as 
“whole persons,” Congress further strengthened the census clause ideal of 
allocating political power on the basis of total population.

The Language of the Fourteenth Amendment. A study of the language
of the fourteenth amendment provides additional insight into the meaning of 
the census clause. As noted above, section two of the amendment modified the 
“whole number of persons” language of the census clause by deleting the 
qualifying phrase “of free persons.”144 Thus, the section expressed Congress’ 
wish to count the former slaves as whole persons rather than as three-fifths of 
whole persons.145 Despite this history, some courts in the census cases seem to 
misunderstand the “whole number of persons” language. These courts 
apparently believe that “whole” defines the number of people that the census 
must count.146 The history of the amendment, however, demonstrates that the 
word “whole” specifies how each person should be counted. In other words, 
courts seem to treat the word “whole” as a command to count “all the 
population” rather than as a mandate to count each individual, whether 
former slave or always free, as a single person.147 Because the historical 
evidence does not support this reading of the phrase “whole number of 
persons,” courts should not use the language to support the proposition that 
the census must be a total count.

enfranchisement of former slaves); J. James, supra note 138, at 146, 156, 180 (proportional reduction 
scheme compromise between those who sought to assure suffrage for former slaves and those who believed 
only states had power to enfranchise); Cong. Globe, 39th Cong., 1st Sess. 2800 (1866) (remarks of Sen. 
Stewart) (because South commits outrage when ballot denied to blacks, it must suffer proportionate 
reduction in representation).

144. See note 136 supra (comparison of language of census clause and fourteenth amendment 
demonstrating change).

145. See W. Guthrie, supra note 143, at 14 (after emancipation of slaves, South entitled to increase 
basis of representation by two-fifths number of freed slaves).

146. See Carey I, 508 F. Supp. at 414 (phrase “whole number of persons” requires accurate census 
count); Young v. Klutznick, 497 F. Supp. at 1332-22 (phrase “whole number of persons” requires Bureau 
to account for 2.5% to 3% of population not appearing in census figures); cf. City of Philadelphia v. 
Klutznick, 503 F. Supp. at 678 (plaintiffs claim phrase “whole number” of persons requires Bureau to use 
statistical adjustment to make census figures more accurate).

147. For example, the Carey I court focused its analysis on whether the phrase “whole number of 
persons” requires census counts that are as accurate as possible. Carey I, 508 F. Supp. at 414. The court’s 
use of the phrase implies that it believed that the word “whole” makes the count more inclusive than it 
ordinarily would be. The court should have focused on the phrase “number of persons” because the word 
“whole” does not comment on the inclusivity of the census, but rather relates to the completely distinct 
issue of whether the census should count the slaves fractionally.

148. See U.S. Const, amend. XIV, § 1.
149. Id.

Other language of the fourteenth amendment, however, does show that 
Congress’ concern was to include the total population in the apportionment 
base. The amendment distinguishes “citizens” from “persons” and conditions 
an individual’s enjoyment of particular rights on his classification as either a 
“citizen” or a “person.”148 Persons receive due process and equal protection; 
citizens receive, in addition to the rights of persons, the “privileges and 
immunities” of a citizen of the United States.149 The language of the 
fourteenth amendment thus demonstrates that Congress recognized the 
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distinction between persons and citizens yet chose to reaffirm the census 
clause’s choice of apportioning representation in proportion to the “number 
of persons.”150 By using the number of persons rather than the number of 
citizens as the basis for appportionment, Congress reaffirmed the principle, 
first enunciated in the census clause, that total population is the only basis on 
which to allocate political power.

150. See J. James, supra note 138, at 195-96 (Congress consciously made person/citizen distinction; 
chose person as basis for apportionment to assure that states with large alien populations would receive 
proper representation); cf. notes 141-42 supra and accompanying text (Congress rejected schemes that 
apportion representatives on bases other than “number of persons”).

151. Compare U.S. Const, art. I, § 2, cl. 3 (“Representatives shall be apportioned among the several 
states . . . according to their respective numbers . . . determined by adding to the whole number of free 
persons . . . three-fifths of all other persons. The actual Enumeration . . . .”) (emphasis added) with id. 
amend. XIV, § 2 (“Representatives shall be apportioned . . . according to their respective numbers, 
counting the whole number of persons. . . .”) (emphasis added).

152. Arguably, the word “counting” in the fourteenth amendment does not replace the actual 
Enumeration language of the census clause but merely modifies it. Assuming this to be true, that the 
Constitution requires a physical headcount, untainted by statistical adjustment does not necessarily follow. 
Counting may be read to require a physical headcount; it also may mean tallying by any means including 
statistical adjustment.

153. See notes 98-106 supra and accompanying text (analysis of history and language of census clause 
indicates that phrase “actual Enumeration” never meant to specify how census count must be determined).

154. An example may clarify this point. State A has 100 people, all of whom have the right to vote. 

Thus, the Congress that adopted the fourteenth amendment was not 
concerned with census methodology. Despite Congress’ use of the word 
“counting” in section two of the amendment to describe the calculation of 
apportionment population figures, the Constitution does not mandate the use 
of a headcount to reach these figures. The word counting does not appear in 
the census clause; a phrase with similar meaning, “actual Enumeration,” 
appears there instead. The reverse situation exists in section two of the 
fourteenth amendment: “counting” appears while “actual Enumeration” does 
not.151 Congress’ choice of the word counting in the fourteenth amendment 
rather than the phrase actual Enumeration may suggest that it believed the 
terms were interchangeable.152 This in turn may suggest that Congress 
believed actual Enumeration did not impose any methodological requirement, 
such as a physical headcount, on the census. If these suppositions are correct, 
the language of the fourteenth amendment supports the conclusion that the 
phrase actual Enumeration is merely stylistic.153

In summary, the language of the fourteenth amendment, while not 
conclusive as to the meaning of the actual Enumeration language of the 
census clause, demonstrates that Congress believed that population figures 
used for apportionment should include all people. In order to achieve this 
goal it is necessary to use statistical methods to adjust inaccurate census 
figures.

Judicial Interpretations of the Fourteenth Amendment. The fourteenth
amendment seems to contain the constitutional language most relevant to the 
issue of unequal congressional districting. Section two’s requirement that each 
state reduce its population basis for apportionment in proportion to the 
number of male citizens denied the franchise incorporates the principle that 
each citizen’s vote must be worth as much as another’s.154 The equal 
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protection language of section one evinces a similar concern.155 Despite this 
wealth of relevant language, the Supreme Court has refused to rely on the 
fourteenth amendment when deciding congressional districting cases. In
stead, the Court has based its decisions on the census clause.156 Conversely, in 
the context of state legislative apportionment, the Court has relied exclusively 
on the fourteenth amendment.157 This section analyzes the use of the 
fourteenth amendment in the context of state districting and apportionment 
and concludes that the principles laid down in these cases suggest that the 
fourteenth amendment requires statistical adjustment of the census count to 
ensure that every vote in state elections weighs as much as another.

State B also has 100 people but only 50 have the franchise. Each state has one representative. Voters in state 
A have only 1/100 of the representative’s vote in Congress. On the other hand, voters in state B have 2/100 
of a vote. Thus, state B’s denial of the franchise to half its eligible voters gives the ballot of those who can 
vote twice the influence of a voter’s ballot in state A.

Despite the obvious inequities, courts have refused to order the reduction of a state’s basis for 
apportionment to reflect the number of disenfranchised voters. See Sharrow v. Brown, 447 F.2d 94, 97 (2d 
Cir. 1971) (plaintiff lacks standing to enforce § 2 of fourteenth amendment because no evidence that he 
suffered loss of representation), cert, denied, 405 U.S. 968 (1972); Lampkin v. Connor, 360 F.2d 505, 506, 
512 (D.C. Cir. 1966) (dismissal of plaintiff’s claim that enforcement of § 2 would increase representation in 
his state).

155. See Gray v. Sanders, 372 U.S. 368, 379 (1963) (equal protection clause requires that all who 
participate in election have equal vote regardless of race, sex, residence, or occupation).

156. See Wells v. Rockefeller, 394 U.S. 542, 544 (1969) (New York congressional districting scheme 
violates census clause); Kirkpatrick v. Preisler, 394 U.S. 526, 530 (1969) (Missouri redistricting scheme 
violates census clause); Wesberry v. Sanders, 376 U.S. 1, 7-8 & n.n. 10 & 17 (1964) (deciding that Georgia 
congressional districting scheme violates census clause, but refusing to determine whether violation of 
fourteenth amendment exists as well). The Court’s decision in Wesberry effectively precluded the use of 
fourteenth amendment equal protection analysis, such as that applied in the state legislative apportionment 
setting, in the congressional districting context.

Courts applying the census clause to congressional districting cases are, in effect, applying section two of 
the fourteenth amendment as well. This occurs because section two amends the census clause so that any 
reference to the clause incorporates, by implication, section two. Wesberry v. Sanders, 376 U.S. at 7 n.9. 
Although technically correct, this distinction has been all but ignored by the courts. Because this 
distinction adds nothing to the analysis advanced above, this note maintains the strict dichotomy between 
the census clause and the fourteenth amendment found in the case law.

157. See Mahan v. Howell, 410 U.S. 315, 322 (1973) (dichotomy between congressional districting 
cases applying census clause and state legislative apportionment cases relying on fourteenth amendment 
strictly maintained).

158. In many instances, the Court has in fact invalidated state apportionment schemes as violative of 
the equal protection clause. See, e.g., Swann v. Adams, 385 U.S. 440, 442-44 (1967) (invalidating state 
apportionment scheme that established largest district with 1.4 times as many people as smallest); Davis v. 
Mann, 377 U.S. 678, 689-90 (1964) (invalidating state apportionment scheme that established largest 
district with 4.36 times as many people as smallest); WMCA, Inc. v. Lomenzo, 377 U.S. 633, 648, 653 
(1964) (invalidating state apportionment scheme that established largest district with 21.1 times as many 
people as smallest). Conversely, the Court has upheld some challenged schemes. See. e.g.. White v. 
Regester, 412 U.S. 755, 761, 764 (1973) (upholding state apportionment scheme that created largest district 
with 9.9% more people than smallest); Gaffney v. Cummings, 412 U.S. 735, 751 (1973) (upholding state 
apportionment scheme that created largest district with 8% more people than smallest); Mahan v. Howell, 
410 U.S. 315, 319, 328-29 (1973) (upholding state apportionment scheme that created largest district with 
16% more people than smallest).

Challenges to state legislative apportionment schemes began in earnest after the Supreme Court’s 
decision in Baker v. Carr, 369 U.S. 186, 237 (1962), removed the political question hurdle that rendered 
these suits nonjusticiable. See R. McKay, supra note 35, at 79 (Baker disposed of all preliminary 

The Supreme Court has been asked to apply the equal protection clause to 
strike down numerous state legislative apportionment schemes.158 In the 
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leading case of Reynolds v. Sims,159 the Court held that an Alabama 
apportionment statute permitting great disparities in the number of people 
per state legislative district violated the equal protection clause.160 Under the 
Alabama scheme, areas containing relatively few people elected the same 
number of representatives to the state legislature as areas containing large 
numbers of people.161 By weighing the votes of those living in the more 
populous areas less than the votes of those dwelling in sparsely populated 
areas, the Alabama statute prevented all voters from participating equally in 
the election of state legislators.162 Finding that “diluting the weight of votes 
because of place of residence” impairs the right to vote,163 the Court held that 
the equal protection clause requires states to apportion legislative seats among 
districts “as nearly of equal population as is practicable.”164 In effect, 
Reynolds extended Wesberry's requirement of equally-sized congressional 
districts to state legislative apportionment.165

jurisdictional barriers preventing challenges to state legislative apportionment schemes). Prior to the 
decision in Baker it was felt that Colegrove v. Green, 328 U.S. 549 (1946), barred federal courts from 
deciding the validity of state legislative apportionment schemes. See Baker v. Carr, 369 U.S. at 231-32 
(district court in Baker relied on Colegrove to hold that challenge to state legislative reapportionment 
scheme nonjusticiable); R. McKay, supra note 35, at 69 (prior to Baker, courts read Colegrove as barring 
courts from deciding state legislative apportionment cases).

The specter of the political question has made its appearance in the census cases. The Bureau has argued 
that the issue of statistical adjustment is a nonjusticiable political question. Brief for Defendants- 
Appellants at 43, Carey v. Klutznick, 637 F.2d 834 (2d Cir. 1980). Applying the standards of Baker, the 
Bureau contends that the census clause represents a “textually demonstrable commitment” of the issue to 
the legislative branch. Id. at 44. In addition, the Bureau argues that the courts are ill-equipped to make an 
informed decision in this area because the issues do not offer “judicially discoverable and manageable 
standards.” Id. at 45. The district courts confronting the issue have held unanimously that the adjustment 
issue is not a political question. See Carey I, 508 F. Supp. at 411 (precedent indicates that challenge to 
census figures justiciable); City of Philadelphia v. Klutznick, 503 F. Supp. at 674 (challenge to census 
figures justiciable because no lack of judicial standards and no textually demonstrable commitment to 
coordinate branch of government); Young v. Klutznick, 497 F. Supp. at 1325-26 (challenge to census 
figures justiciable; census clause commits taking of census to congressional authority but court can 
determine adjustment question).

159. 377 U.S. 533 (1964).
160. See id. at 577 (although mathematical exactness not required, equal protection clause requires 

state to make honest and good faith effort to create districts as nearly of equal population as possible).
161. Id. at 545-51.
162. Id. at 566-68.
163. Id. at 566.
164. Id. at 577.
165. See id. at 560 (Wesberry principle of equal representation for equal numbers of people “not wholly 

inapposite” in state apportionment setting). Subsequent to Reynolds the Court has explained that the 
fourteenth amendment “equality” standard for state legislative districts is not as stringent as the census 
clause standard for congressional districts. See Mahan v. Howell, 410 U.S. 315, 322, 324-25 (1973) 
(population sole consideration when drawing congressional districts; deviations from strict population 
standard permissible for state apportionment to further rational state policy). Given this distinction, a 
fourteenth amendment challenge to census figures might fail where a census clause challenge would 
succeed due to the lesser showing of disparity in district sizes required under the census clause cases. See 
Note, Demography and Distrust, supra note 7, at 861 (surprising if plaintiffs in undercounted areas could 
show violation of more relaxed standard of fourteenth amendment state legislative apportionment cases).

The Reynolds requirement that state legislative districts contain equal 
numbers of people has important implications for the census undercount. The 
constitutions of many states require state legislatures to use census population 
figures when dividing the state into districts and distributing legislative 
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seats.166 If these states use unadjusted census figures for state legislative 
apportionment,167 they will create districts that, according to the census 
figures, contain equal numbers of people. The districts, however, actually will 
contain unequal numbers of people because the census figures do not reflect 
the true population of districts that encompass undercounted areas.168 
Citizens living in districts containing more people than the norm will 
experience a dilution in their votes vis-a-vis people living in other areas.169 The 
disparity in population among the districts and the resulting vote dilution 
violate the equal protection principles enunciated in Reynolds.™ The equal 
protection clause thus appears to prohibit the use of inaccurate census figures. 
Because states must use such figures, Reynolds and the equal protection 
clause may require the Bureau to statistically adjust the figures to compensate 
for the undercount.

Analysis of the history, language, and judicial interpretations of the census 
clause and the fourteenth amendment demonstrate that an accurate census is 
necessary to prevent vote dilution in congressional and state elections. The 
close relation between the accuracy of the census count and the efficacy of 
each citizen’s right to vote indicates that the Constitution contains an implied 
right to an accurate census count.171 Because this constitutional right should

166. See note 48 supra and accompanying text (listing some states that use census figures for state 
legislative apportionment).

167. See note 47 supra and accompanying text (discussing why state legislatures must use census figures 
even if inaccurate).

168. See Note, Demography and Distrust, supra note 7, at 859 (undercounting results in “hidden 
malapportionment” because districts equal in size according to population figures may be unequal in fact).

169. See Motion for Preliminary Injunction, Carey I, supra note 34, at 46 (because New York relies on 
census figures for state apportionment, votes of residents in undercounted districts diluted in comparison 
with votes of other New Yorkers); cf. Reynolds v. Sims, 377 U.S. 533, 562-63 (1964) (citizens residing in 
districts containing excessive number of people suffer vote dilution vis-a-vis those residing in other 
districts).

170. Generally, a prerequisite to the finding of an equal protection violation is a showing of 
discriminatory purpose. Washington v. Davis, 426 U.S. 229, 241-42 (1976). Because the Bureau appears to 
have had no such purpose when it refused to adjust the census figures, a court might refuse to find an equal 
protection violation.

Nevertheless, it is possible that such an analysis is incorrect. For example, in state legislative 
apportionment cases the Supreme Court has not required a showing of discriminatory purpose, even 
though those cases are usually decided on equal protection grounds. See Reynolds v. Sims, 377 U.S. 533, 
577 (1964) (no discriminatory purpose found prior to invalidating districting scheme resulting in districts 
containing unequal numbers of people). Only apportionment cases involving the drawing of district lines 
allegedly on the basis of race have required a showing of discriminatory purpose. See Gaffney v. 
Cummings, 412 U.S. 735, 754 (1973) (state apportionment invalid if invidiously minimizes voting strength 
of racial or political groups); Wright v. Rockefeller, 376 U.S. 52, 58 (1964) (New York apportionment plan 
upheld because no showing that state sought to discriminate on basis of race; refusal to determine whether 
plan invalid merely because districts not of equal size). Thus, although the Bureau had no discriminatory 
purpose, its refusal to adjust the census count can be said to violate the equal protection clause because an 
unadjusted census results in unequal legislative districts. See Note, Demography and Distrust, supra note 7, 
at 860 (that undercounting unintentional no bar to equal protection violation).

171. The analysis presented in this note appears to establish a strong case for a right to an accurate 
census count. Nevertheless, courts have reached conflicting conclusions. Compare Young v. Klutznick, 497 
F. Supp. at 1339 (every person in United States has right to be counted in census) with Confederación de 
La Raza Unida v. Brown, 345 F. Supp. 909, 910 (N.D. Cal. 1972) (because no absolute right to be counted, 
census methods need only be nondiscriminatory and reasonably adapted to ends to comply with due 
process) and Quon v. Stans, 309 F. Supp. 604, 606 (N.D. Cal. 1970) (because plaintiffs assert no 
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be considered fundamental,* 172 the courts must strictly scrutinize any law or 
practice that impairs it.173 Consequently, courts must carefully examine the 
Bureau’s refusal to adjust the census count to compensate for the admitted 
undercount in the 1980 census. If the Bureau’s refusal fails to pass strict 
scrutiny, courts may order statistical adjustment to remedy the effects of the 
undercount and thereby preserve the strength of the votes of those individuals 
living in undercounted areas.

constitutional right to be counted they suffer no injury) and Note, Numbers That Count, supra note 34, at 
242 (cases show that individual has no right to be counted).

The existence of a right to an accurate census has important ramifications. If there is no right, courts 
will refuse to grant standing and preliminary injunctions to individuals who challenge census procedures. 
See Young v. Klutznick, 652 F.2d 617, 625-26 (6th Cir. 1980) (because Constitution does not require 
plaintiffs to use census figures containing undercount for intrastate congressional districting, plaintiffs lack 
standing to claim that undercount dilutes votes). Note, Numbers That Count, supra note 34, at 242 
(plaintiffs challenging Bureau have difficulty showing injury); cf. Quon v. Stans, 309 F. Supp. 604, 608 
(N.D. Cal. 1970) (motion to enjoin Bureau from using mail-out procedure denied because plaintiffs allege 
no violation of fundamental right constituting irreparable injury). If there is a right to an accurate census 
count, undercounting will constitute a per se injury. Courts would then have to consider more carefully the 
grant of standing or the denial of a preliminary injunction.

172. The right to vote in both federal and state elections is fundamental. See Reynolds v. Sims, 377 U.S. 
533, 562 (1964) (because voting in state election fundamental right preservative of free society, court must 
carefully scrutinize infringement); Wesberry v. Sanders, 376 U.S. 1, 17-18 (1964) (because right to vote for 
members of Congress guaranteed by Constitution, right cannot be abridged unnecessarily). Because 
impairment of the right to an accurate census count impairs the right to vote, courts should also consider 
the right to an accurate census count as fundamental.

The current Supreme Court has been reluctant to expand the list of fundamental rights. See, e.g., San 
Antonio Independent School Dist. v. Rodríguez, 411 U.S. 1, 37-38 (1973) (individuals have no 
fundamental right to education); Lindsay v. Normet, 405 U.S. 56, 73-74 (1972) (individuals have no 
fundamental right to decent shelter); Dandridge v. Williams, 397 U.S. 471, 485-86 (1970) (individuals have 
no fundamental right to minimum level of welfare payments). See also Gunther, The Supreme Court, 1971 
Term—Foreword: In Search of Evolving Doctrine on a Changing Court: A Model for a Newer Equal 
Protection, 86 Harv. L. Rev. 1, 12-13 (1972) (Burger Court unwilling to create new fundamental interests) 
[hereinafter Gunther, Newer Equal Protection], Thus, the Court arguably might refuse to confirm the 
existence of a right to an accurate census count. The continued willingness of the Court to prohibit any 
impairment of voting rights, however, suggests that the Court would be amenable to holding that there 
exists a right to an accurate census count. See, e.g., Mobile v. Bolden, 446 U.S. 55, 77-78 (1980) (equal 
protection clause requires equal weighting of votes); Connor v. Finch, 431 U.S. 407, 416-18 (1977) (state 
legislative apportionment that established largest district having over 19% more people than smallest 
violates equal protection clause); Lockport v. Citizens for Community Action, 430 U.S. 259, 265, 271 
(1977) (equal protection requires that vote have equal weight). See also Gunther, Newer Equal Protection, 
supra, at 15 (Burger Court continues to protect fundamental interest in voting).

173. A court applying strict scrutiny must find a statute or practice unconstitutional if it does not serve 
a compelling state interest. See note 204 infra and accompanying text (cases discussing strict scrutiny 
requirement).

IV. Statutory Implications of the Census Undercount

Congress, pursuant to the census clause, has enacted statutory guidelines 
specifying how the Bureau should take the decennial census. This section 
analyzes the census statutes that bear on the issues of undercounting and 
statistical adjustment and notes the existence of an apparent conflict among 
these statutes. After concluding that the conflict is illusory, the section 
demonstrates that the statutes prohibit statistical adjustment of census figures 
that are used for congressional apportionment. Such a reading places the 
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statutes in conflict with the constitutional requirement of an accurate census 
count. In an effort to avoid this conflict, the section discusses an alternative 
interpretation of the statutes. After examining this interpretation and noting 
that it fails to resolve the conflict, the section concludes that the statutes are 
unconstitutional.

A. THE STATUTORY CONFLICT

The two provisions of the current census law most relevant to the issues of 
undercounting and statistical adjustment, sections 141174 and 195175 of the 
census statute, appear, at least upon initial inspection, to contradict each 
other. Section 141, which codifies the census clause, authorizes the Bureau to 
take a decennial census using sampling procedures and special surveys if 
necessary.176 This section also explicitly notes that decennial census figures 
serve as the basis for apportionment.177 The juxtaposition of the mandate to 
use sampling with the discussion of apportionment suggests that section 141 
permits the Bureau to use statistical methods to adjust census figures that are 
used for apportionment.

174. 13 U.S.C. § 141(a) (1976). Section 141 provides in part, “The Secretary shall, in the year 1980 and 
every 10 years thereafter, take a decennial census of population ... in such form and content as he may 
determine, including the use of sampling procedures and special surveys.” Id.

175. Id. § 195. Section 195 provides: “Except for the determination of population for purposes of 
apportionment of Representatives in Congress among the several States, the Secretary shall, if he considers 
it feasible, authorize the use of the statistical method known as ‘sampling’ in carrying out the provisions of 
this title.” Id.

176. Id. § 141(a); see S. Rep. No. 1256, 94th Cong., 2d Sess. 4, reprinted in [1976] U.S. Code Cong. & 
Ad. News 5463, 5466 (statute encourages use of sampling and surveys in taking of decennial census).

177. 13 U.S.C. § 141(b) (1976).
178. See note 30 supra and accompanying text (listing some of the special censuses Bureau undertakes).
179. 13 U.S.C. § 195 (1976).
180. Id.; see H.R. Rep. No. 1719, 94th Cong., 2d Sess. 13, reprinted in [1976] U.S. Code Cong. & Ad. 

News 5476, 5481 (statute authorizes sampling except for apportionment purposes).
181. A time-worn canon of statutory construction requires courts to adopt a construction of a statute 

that minimizes conflict and gives effect to all its provisions. See Weinberger v. Hynson, Wescott & 
Dunning, Inc., 412 U.S. 609, 631-32 (1973) (when interpreting separate provisions of act, court should 
strive to achieve most harmonious meaning possible in light of legislative policy and purpose); Carey I, 508 
F. Supp. at 415 (when confronted with conflicting statutory provisions, court must adopt interpretation 
that nullifies neither provision and gives effect to meaning of both).

182. See Carey I, 508 F. Supp. at 415 (recognizing existence of apparent conflict between directives of 
sections 141 and 195).

Section 195 strengthens the mandate of section 141 by requiring the Bureau 
to use “the statistical method known as ‘sampling’” when calculating the 
results of the various censuses178 section 141 authorizes.179 Section 195, 
however, prohibits the Bureau from using sampling when obtaining popula
tion figures used for “purposes of apportionment of Representatives in 
Congress.”180 Because Congress uses decennial census figures for apportion
ment, section 195 seems to suggest that the Bureau may not use sampling 
when performing the decennial census. This prohibition contradicts section 
141’s command to employ sampling in the decennial census even when 
calculating figures used for apportionment. Unless there is some means of 
harmonizing the two sections,181 Congress appears to have taken away with 
one hand what it had given with the other.182
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The Bureau’s current methods of taking the decennial census indicate that 
sections 141 and 195 actually are consistent with one another. Currently, the 
Bureau employs a mail-out mail-back procedure 183 to collect census informa
tion, using long and short form questionnaires.184 The short form asks only for 
information about each person’s name, age, race, sex, and residence, and is 
sent to eighty percent of the households in the country.185 The remaining 
twenty percent of the households receive the long form that asks for a great 
deal of additional information.186 By means of the long and short forms, the 
Bureau theoretically obtains at least a minimum of census information from 
100% of the households in the country.187

The long and short form system permits the Bureau to satisfy the directives 
of both section 141 and section 195 and in the process resolve the apparent 
conflict between the two provisions. The system satisfies section 195 because 
there exists a base of information, not derived by sampling and comprising 
100% of the nation’s households, with which to apportion representatives. 
The twenty percent of households receiving the long form constitute a 
population sample to which the Bureau can turn when developing estimates 
for the population as a whole, thus obeying section 141’s sampling require-

183. Under the mail-out mail-back method, first used in the 1970 census, the Bureau sends a 
questionnaire to every household in the country. Quon v. Stans, 309 F. Supp. 604, 605 (N.D. Cal. 1970). 
Prior to 1970, the Bureau used the technique of door-to-door enumeration. Id. at 605. After the Bureau 
decided to use the mail-out mail-back method, residents of San Francisco’s Chinatown brought suit seeking 
to enjoin the Bureau from using the new procedure and requesting that the court order the Bureau to 
return to the system of door-to-door enumeration. Id. The Quon plaintiffs claimed that residents of 
Chinatown would be undercounted if the Bureau employed the mail method because many people lacked 
mailing addresses or lived in multi-family dwellings. Id. Because the Bureau had established special 
procedures to ensure that all would be counted, id. at 605-06, the court refused to grant the injunction. Id. 
at 608.

During the 1980 census, the Bureau experienced problems with the mail-out mail-back method. See 
Carey III, 508 F. Supp. at 424 (due to incomplete address lists and improper delivery of census forms, mail- 
out mail-back method failed to count many people); id. at 425 (in New York City overall rate of return for 
mailed questionnaires only 72%).

184. See Federation for Am. Immigration Reform v. Klutznick, 486 F. Supp. at 567. See also Report 
on the 1980 Decennial Census, supra note 29, at 256-75 (sample of long and short form questionnaires 
used in 1980 census).

185. See Federation for Am. Immigration Reform v. Klutznick, 486 F. Supp. at 567 n.4 (short form, 
received by 80% of population, asks only seven basic questions about each person in household).

186. See id. (long form, received by 20% of population, asks dozens of questions in addition to short 
form’s basic seven); Report on the 1980 Decennial Census, supra note 29, at 256-75 (long form 
requests information on education, housing, kitchen, plumbing and heating facilities, and finances).

The length and breadth of the long form has engendered a number of protests. See, e.g., United States v. 
Steele, 461 F.2d 1148, 1150, 1152 (9th Cir. 1972) (dismissal of conviction of individual who refused to 
complete enumeration form claiming census was invasion of privacy; dismissal because prosecution 
discriminatory); United States v. Rickenbacker, 309 F.2d 462, 463 (2d Cir. 1962) (upholding conviction of 
individual who refused to complete census form claiming invasion of privacy), cert, denied, 371 U.S. 902 
(1963); United States v. Little, 321 F. Supp. 388, 392 (D. Del. 1971) (upholding charges against individual 
who refused to fill out census form claiming invasion of privacy).

187. Actually, the short and long questionnaires do not permit the Bureau to count everybody because 
many questionnaires are never returned. Federation for Am. Immigration Reform v. Klutznick, 486 F. 
Supp. at 567 n.4. In such cases, an enumerator personally contacts the members of the household. Id. The 
Bureau counts transients and others who do not have a regular home, and who thus would not receive a 
questionnaire, during “Mission Night” when enumerators visit shelters and church missions. Id. The 
Bureau employed these procedures when taking the 1980 census. See Carey III, 508 F. Supp. at 425 & n.6 
(undercount in New York stems in part from Bureau’s failure to train enumerators in difficult Mission 
Night procedures).
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ment. The current procedure therefore satisfies the dual Congressional 
command to maintain a separate headcount, untainted by statistical methods, 
for apportionment, while providing an economical and efficient method of 
collecting detailed information through the cost saving measure of sam
pling.188

188. See Hearings on Mid-Decade Census Legislation Before the Subcomm, on Census and Statistics of 
the House Comm, on Post Office and Civil Service, 94th Cong., 2d Sess. 78 (1976) (statement of Mr. 
Frankel, American Statistical Association) (census supplies complete count of entire population supple
mented by population samples) [hereinafter Mid-Decade Census Legislation Hearings],

A comparison of the current and previous versions of sections 141 and 195 supports the argument put 
forth in the text. Like the current version, the previous version of section 195 generally authorized the 
Census Bureau to use sampling except when determining population statistics for apportionment. Act of 
Aug. 28, 1957, Pub. L. No. 85-207, § 14, 71 Stat. 481. The 1957 version of section 141, however, differed 
from the current version because it did not explicitly authorize the use of sampling in the decennial census. 
Id. § 9. For this reason, and because it explicitly prohibited sampling for apportionment purposes, the 1957 
bill could have been interpreted to permit the use of sampling only in non-decennial censuses which did not 
supply apportionment figures. The current version of section 195 attempts to prevent such a misinterpreta
tion by explicitly authorizing the use of sampling in the decennial census for all purposes other than 
deriving population figures used for apportionment. 13 U.S.C. §§ 141(a), 195 (1976); see S. Rep. No. 1256, 
94th Cong., 2d Sess. 4, reprinted in [1976] U.S. Code Cong. & Ad. News 5463, 5466 (new language added 
to section 195 encourages use of sampling in decennial census). The current version of section 195 probably 
reflects congressional awareness that the Bureau’s long-form/short-form method of census-taking allows it 
to reconcile the dual mandates to use sampling yet rely on complete enumeration for apportionment 
purposes.

189. In two of the three decided census cases, the district courts, in an attempt to render section 195 
constitutional, concluded that the section does not prohibit the use of statistical adjustment. Carey I, 508 F. 
Supp. at 415; Young v. Klutznick, 497 F. Supp. at 1335. These courts reasoned that section 195 permits the 
Bureau to use statistical adjustment as long as the Bureau applies the adjustment factor to population 
figures it obtains through an actual headcount. Id. See also City of Philadelphia v. Klutznick, 503 F. Supp. 
at 679 (section 195 gives Bureau discretion to adjust headcount). The discussion of the legislative history of 
section 195 in the following section, however, shows that these courts have misinterpreted the statute.

190. See Young v. Klutznick, 497 F. Supp. at 1335 (court must avoid interpretation of statute that 
renders it unconstitutional).

191. See S. Rep. No. 698, 85th Cong., 1st Sess. 1, reprinted in [1957] U.S. Code Cong. & Ad. News 
1706, 1706 (bill designed to improve census results and provide greater uniformity).

192. Id. at 3, reprinted in [1957] U.S. Code Cong. & Ad. News at 1708.

B. THE STATUTE’S CONFLICT WITH THE CONSTITUTION

The right to an accurate census count, implicit in the census clause and the 
fourteenth amendment, requires the Bureau to statistically adjust inaccurate 
census figures used for apportionment. In contrast, section 195 apparently 
prohibits statistical adjustment of census population figures used for appor
tionment.189 Unless the conflict between section 195 and the Constitution can 
be resolved, section 195 must be deemed to be unconstitutional. Because 
courts are loath to make such a determination,190 the following paragraphs 
discuss an interpretation of section 195 that strives to resolve the conflict in 
order to permit section 195 to stand.

Analysis of the history of section 195 in light of its possible purposes may 
provide a means of resolving its apparent conflict with the Constitution. 
Congress first approved the use of sampling in 1957 when it passed a bill that 
sought to improve the coverage and economy of the Bureau’s survey and 
census programs.191 Recognizing “[tjhat the proper use of sampling methods 
can result in substantial economies,”192 Congress authorized the Bureau to 
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employ sampling when appropriate, but explicitly prohibited the use of 
sampling when determining population for apportionment purposes.193

193. See Act of Aug. 28, 1957, Pub. L. No. 85-207, § 14, 71 Stat. 481 (Bureau may employ sampling at 
its discretion except when determining population for apportionment purposes).

194. Congressional mistrust of statistics persists to some degree even today. See Census Reform Act 
Hearings, supra note 94, at 27 (1977) (statement of Rep. Scammon) (doubtful that members of Congress 
will accept results of apportionment if based on estimate); Staff, Use Of Population Data, supra note 
34, at 3 (errors in estimates generally greater than errors in census).

195. See H.R. Rep. No. 1043, 85th Cong., 1st Sess. 10 (1957) (word “census” implies complete 
enumeration; sampling not authorized for apportionment purposes because involves less than complete 
enumeration). Apparently some members of Congress believe that the word “Enumeration” requires a full 
headcount. See Staff, Use of Population Data, supra note 34, at 3 & n. 5 (unlike estimates which are 
based on assumptions of net increase in population and net migration rates, “census enumeration” is actual 
count); Mid-Decade Census Legislation Hearings, supra note 188, at 63 (statement of Sen. Moss) 
(questioning whether census implies total enumeration).

If members of the 1957 Congress believed that statistical methods were an unreliable basis for 
apportionment, they had a constitutional duty to enact section 195 prohibiting the use of sampling for 
apportionment figures. Unreliable sampling methods might have resulted in an inaccurate count which 
would have violated the constitutional mandate of an accurate census count.

196. See Chastleton Corp. v. Sinclair, 264 U.S. 543, 547 (1924) (law that depends on existence of certain 
facts may cease to operate if facts change); Petteys v. Butler, 367 F.2d 528, 536 (8th Cir. 1966) (court not 
precluded from examining law in light of its purpose and refusing to enforce it if purpose no longer served), 
cert, denied, 385 U.S. 1006 (1967); United States v. Southern Ry. Co., 364 F.2d 86, 95 (5th Cir. 1966) (law 
that depends on existence of certain state of facts may cease to operate if facts change).

Congress may have refused to permit the Bureau to use sampling when 
deriving apportionment population figures because it lacked faith in the 
statistical methods that existed at the time. Congress probably had enough 
confidence in the accuracy of sampling to permit the Bureau to employ it 
when deriving figures used for planning and other purposes. In the apportion
ment situation, however, Congress may have believed that the rights involved 
were too important and the consequences of inaccuracy too severe to permit 
the use of sampling.194 Alternatively, Congress’ limitation on the use of 
sampling may have been a manifestation of its belief that the census clause’s 
use of the phrase “actual Enumeration” requires a physical headcount and 
prohibits statistical adjustment.195

These alternative explanations for Congress’ passage of section 195 have 
different implications for the section’s constitutionality. If Congress enacted 
section 195 with the belief that the census clause and the fourteenth 
amendment prohibit the use of sampling, then section 195 is unconstitutional 
because the Constitution requires the use of statistical methods when 
necessary to ensure the taking of an accurate census. If, however, section 195 
reflected a Congressional belief that statistics are untrustworthy, the recent 
development of very reliable statistical methods may have eroded the basis for 
the statute’s existence. If this latter interpretation is correct, courts may 
construe section 195 in light of these new trends and refuse to enforce that 
part of the section that prohibits sampling for apportionment purposes.196 
Under this reading, the conflict between the statute and the Constitution 
would disappear, and there would be no need to declare the statute 
unconstitutional. In order to decide whether section 195 is unconstitutional, it 
is thus necessary to determine what Congress intended when it enacted the 
statute.

The legislative history, although not definitive, does suggest that Congress 
enacted section 195 because it believed that the Constitution required a 
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physical headcount and not because it distrusted statistics.197 Congress’ 
enactment of a slightly revised version of section 195 in 1976 provides more 
definitive support for this reading.198 Clearly, Congress did not reenact 
section 195 because it lacked confidence in statistics; after all, it recom
mended that population figures derived from sampling be used for determin
ing eligibility or amount of funding for many federal programs.199 Moreover, 
Congress refused to permit the Bureau to use mid-decade census figures for 
apportionment and redistricting.200 Because the mid-decade census relies 
heavily on sampling,201 Congress’ prohibition implies that it believed that the 
Constitution prohibited sampling when deriving figures used for apportion
ment.

In short, Congress passed section 195 because it apparently believed that 
the Constitution prohibits sampling. Congress’ judgment was incorrect, 
however, because, as has been shown, the framers of the census provisions 
cared only about the accuracy of the census and not about its methodology.202 
Thus, when Congress enacted section 195 it neither advanced the state 
interest in upholding the Constitution nor any other state interest.

Congress’ failure to advance a legitimate governmental interest when it 
enacted section 195 has important implications for the section’s constitu
tionality. Courts ordinarily presume that a statute Congress passes pursuant 
to powers constitutionally committed to it is valid if the statute rationally 
furthers a legitimate state interest.203 When a statute infringes on a fundamen
tal right, however, courts apply strict scrutiny and invalidate the statute 
unless the state interest it serves is compelling.204 The census clause commits

197. The House report accompanying the 1957 amendments to the Census Act explains section 195 as 
follows:

The purpose of section 195 in authorizing the use of sampling procedures is to permit the 
utilization of something less than a complete enumeration, as implied by the word “census,” 
when efficient and accurate coverage may be affected through a sample survey. Accordingly, 
except with respect to apportionment, the Secretary of Commerce may use sampling 
procedures when he deems it advantageous to do so.

H R. Rep. No. 1043, 85th Cong., 1st Sess. 10 (1957) (emphasis added). This statement implies that 
although Congress believed that sampling techniques were indeed accurate, it also felt that the word 
“census” used in the Constitution required an actual headcount and thus barred the use of sampling for 
apportionment purposes.

198. Act of Oct. 17, 1976, Pub. L. No. 94-521, § 10, 90 Stat. 2459.
199. See 13 U.S.C. §§ 141(a), 141(e)(1) (1976) (mid-decade census figures, derived through sampling or 

surveys, if more recent than and comparable to decennial census figures, shall be used in federal programs 
that determine eligibility or benefit amount on basis of population).

200. 13 U.S.C. § 141(e)(2) (1976).
201. See 13 U.S.C. § 141(d) (1976) (mid-decade census may include use of sampling procedures and 

special surveys); S. Rep. No. 1256, 94th Cong., 2d Sess. 5, reprinted in [1976] U.S. Code Cong. & Ad. 
News 5463, 5467 (use of sampling procedures and surveys urged for Bureau’s taking of mid-decade 
census).

202. See notes 107-09 supra and accompanying text (framers concerned with completeness of count and 
not methodology).

203. See, e.g., United States v. Carolene Products Co., 304 U.S. 144, 147, 152 (1938) (statute passed 
pursuant to commerce clause valid when it rests upon rational basis); Virginia Ry. v. System Federation 
No. 40, 300 U.S. 515, 558 (1937) (statute passed pursuant to commerce clause valid because means chosen 
appropriate to end); Nachman Corp. v. Pension Benefit Guar. Corp., 592 F.2d 947, 958 (7th Cir. 1979) 
(Congress has broad latitude to readjust economic burdens of private sector as long as means chosen not 
arbitrary and irrational).

204. See. e.g., Kusper v. Pontikes, 414 U.S. 51, 59 (1973) (legislative schemes that infringe fundamental 
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the question of census methodology to Congress;* 205 thus, the lesser standard 
of scrutiny might seem to apply. Nevertheless, the courts should apply strict 
scrutiny to census cases because the right to an accurate census count is a 
fundamental right.206 The application of strict scrutiny will inevitably result in 
a finding that section 195 is unconstitutional because it advances no legitimate 
state interest.207

personal liberties must be drawn narrowly and serve legitimate state interest); Kramer v. Union Free 
School Dist. No. 18, 395 U.S. 621, 627-28 (1969) (courts should not presume validity of statute affecting 
franchise but should scrutinize it carefully to determine if it promotes a compelling state interest); 
Reynolds v. Sims, 377 U.S. 533, 562 (1964) (courts must scrutinize carefully any impairment of 
fundamental right to vote).

205. U.S. Const, art. I, § 2, cl. 3.
206. See notes 171-72 supra (existence of fundamental right to accurate census).
207. If the courts should decide that the right to an accurate census count is not fundamental they must 

apply the lesser “rational relation to a legitimate state interest” standard. Even under this standard, the 
section would be unconstitutional because, as the text demonstrates, it serves no legitimate state interest.

Conclusion

The census clause, court decisions, and state constitutional provisions 
establish census population figures as the basis for allocation of political 
representation. As a result of the Bureau’s refusal to statistically adjust census 
figures to correct for sizeable population undercounts, some areas will receive 
less than adequate representation. Analysis of the language and history of the 
census clause indicates that, despite the Bureau’s contentions to the contrary, 
the “actual Enumeration” language of the census clause does not prohibit 
statistical adjustment. Moreover, cases construing the census clause and the 
fourteenth amendment implicitly establish a right to an accurate census. 
Courts should preserve this right by declaring section 195, which prohibits 
statistical adjustment, unconstitutional and ordering the Bureau to perform 
such adjustment to make the census count as accurate as possible.

Michael V. McKay
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Computer Discovery in Federal Litigation 
Playing by the Rules

Pretrial discovery, especially in complex litigation, often requires attorneys 
to maintain and manipulate numerous documents containing large quantities 
of data. To assist attorneys in organizing and using this material effectively, 
law firms are turning with increasing frequency to computer technology.1 
Recognizing this trend, commentators have written enthusiastically about the 
use of computers in litigation.2 Very little of the literature, however, discusses 
the unique questions that computers pose for pretrial discovery.

1. See The American Lawyer, Nov., 1980, at 27, 36 (computers will become increasingly sophisticated 
and less expensive permitting even small firms to purchase them). See generally Smith, Automating For the 
Eighties, 66 A.B.A. J. 304 (1980) (during 198O’s computer prices will decline bringing automation to firms 
of all sizes). An indication of the widespread use of computers by the legal profession was the appearance of 
a special supplement on computers and litigation in a major metropolitan legal newspaper; Legal Times of 
Wash., Nov. 17, 1980, at 29, passim.

2. As a general rule, articles dealing with computer litigation explain either the countless ways a 
computer can help a litigator or how a computer will benefit a particular law office. See generally Use of 
Computers in Litigation (J.H. Young, M.E. Kris & H.C. Trainor eds. 1979) (collecting articles on 
computers and litigation) [hereinafter Computers in Litigation]; The American Lawyer, Nov. 1980, at 
27, passim (discussing increased use of computers by major law firms for variety of legal and data 
processing applications); Note, The Impact of Computers on the Legal Profession, 30 Baylor L Rev. 829 
(1978) (discussing computerized research, litigation support, and discovery and admissibility of compu
terized information).

3. E. Hugh Kinney, Litigation Support Systems: An Attorney’s Guide § 5.20 (1980) 
(counterdiscovery strategy of “massive response” places requesting party on defensive in terms of time and 
money) [hereinafter Litigation Support Systems],

4. See Sanders v. Levy, 558 F.2d 636, 648-649 (2d Cir. 1976) (en banc) (because more difficult to extract 
shareholder names from defendant’s computer files than from other files, defendant rather than class 
representative must pay costs of notifying class members), rev’d sub nom. Oppenheimer Fund, Inc. v. 
Sanders, 437 U.S. 340, 362-63 (1978) (no reason to penalize defendant for storing files on computer because 
equally expensive to extract information from other files); In re Japanese Antitrust Litigation, 494 F. Supp. 
1257, 1259-60, 1263 (E.D. Pa. 1980) (reversing itself, court ordered production of computer tapes after 
noting earlier confusion over their work product status); Pretrial Hearing Transcript at 71, In re IBM 
Peripheral EDP Devices Antitrust Litigation, 5 Computer L. Serv. Rep. 878 (N.D. Cal. 1975)

One such question concerns the computer’s potential for abuse. The speed 
and data management capabilities of computers enable an attorney not only 
to obtain information quickly but also to bury his opponent beneath reams of 
paper.3 Computers also present new questions about compliance with discov
ery requests. Should a court, in the interest of quick and efficient litigation, 
order a party to use his computer for discovery? If the court orders the use of 
a computer, which party should bear the costs? In what form must a party 
present information derived from his computer? Finally, do the privileges that 
apply to manually kept records apply in the same manner to records stored on 
a computer?

This note provides answers to these questions. Because of the ready 
applicability of the Federal Rules of Civil Procedure to computer-aided 
discovery, the answers are actually quite simple. Simple resolutions, however, 
provide welcome relief to the litigator confronted with the confusion of issues 
and occasionally incorrect results found in the case law.4 Indeed, much of the

1465
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confusion has occurred because courts and litigators have focused myopically 
on the workings of the computer and have refused to see the ease with which 
the ordinary rules of discovery apply.5

(believing that use of computer would result in disclosure of work product, court denied plaintiffs motion 
for order directing IBM to use computer to speed document production); cf. Donaldson v. Pillsbury, 554 
F.2d 825, 832 (8th Cir. 1977) (without deciding issue, appellate court implied that district court erred by 
refusing to allow discovery of computer-readable material).

5. An example of this overemphasis appears in In re IBM Peripheral EDP Devices Antitrust 
Litigation, 5 Computer L. Serv. Rep. 878 (N.D. Cal. 1975). In that case, the judge and the attorneys 
became involved in a complex dialogue about work product and the defendant’s computer. See generally 
Pretrial Hearing Transcript at 52, In re IBM Peripheral EDP Devices Litigation, 5 Computer L. 
Rep. 878 (N D. Cal. 1975). Consequently, they failed to realize that plaintiff wished IBM to use the 
computer only for the purpose of speeding document production and not as a subterfuge to discover work 
product. Consider the following exchange:

The Court: I have the greatest feeling that one side is talking about one thing and the other 
about another.

You say if you comply with this, all your work product is to be released. They say, “we don’t 
want the work product.” They say, “We want them to push the button as to what documents 
have been previously selected to do this, and this will create a saving in time and effort.” 
Counsel: I can understand your Honor saying it seems to you like ships passing in the night.

Id.

Litigators and judges faced with computer discovery issues should recog
nize one essential point: the information stored on the computer, and not the 
computer itself, is the focal point of the inquiry. Other than a rudimentary 
understanding of the way in which computers operate, the only requisite to 
satisfactory solutions is a careful application of the Federal Rules of Civil 
Procedure. Litigators and courts should avoid the common problem of 
becoming so entangled in computer issues as to forget the most important 
question: is the information sought properly discoverable under the Federal 
Rules of Civil Procedure?

This note illustrates the ready applicability of the Federal Rules of Civil 
Procedure to computer-aided discovery. After briefly explaining computer 
concepts and terminology, the note discusses how computers affect five 
general areas of the discovery process: the preservation of information prior 
to trial; compelling a litigant to use his computer; the information the 
computer should provide; the form requested information should take; and 
the proper allocation of computer discovery costs. This note offers interpreta
tions of the rules to solve problems that the courts have yet to confront. In 
addition, the note analyzes problems that the courts have addressed inap
propriately and demonstrates how the rules, when correctly applied, ade
quately resolve issues of computer discovery.

I. Computers and Litigation: An Overview

The computer is valuable to a litigator because it can search through and 
sort large quantities of data in a short period of time. An attorney can use this 
capability to organize and store information so that he quickly can locate and 
assemble needed pieces of evidence, such as all documents discussing a given 
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point.6 Computers can also supply attorneys with calculations, cost-benefit 
and accounting analyses, and market share projections.7

Because computers are such valuable tools, attorneys should acquire some 
basic familiarity with them. A computer is similar to a vast filing cabinet 
having an automatic retrieval system. Data bases, the electronic equivalent of 
filing drawers, contain data, information gleaned from documents, conversa
tions, and the like.8 Programs, sets of instructions written in a language the 
computer can understand, tell the computer how to manipulate data in the 
data base to accomplish a specified task.9 Software, the generic term for 
programs,10 describes the programs purchased from the computer’s manufac
turer11 as well as those written by the user. Programs draw information from 
the computer’s memory12 and manipulate it in the central processing unit 
(CPU)—the computer’s brain.

6. For an excellent discussion of the uses of computers in litigation accompanied by a detailed “how to” 
guide on creating a litigation support system, seeLiTiGATiONSupport Systems, supra note 3. See also 
Halladay, Anatomy of an Automated Lawsuit, Litigation, Spring, 1977, at 13 (describing tremendous 
savings in time and money resulting from use of electronic litigation file during 135-day trial); Sanders, 
Employment of Litigation Support Systems in Preparation of a Products Liability Case, 11 Forum 919 
(1976) (discussing advantages of computer use in litigation, but noting that even litigation systems require 
substantial attorney time).

7. See Litigation Support Systems, supra note 3, §§ 10.30-10.33 (in addition to searching and 
sorting, computer may be used for computing damages, predictive modeling, and numerical, network, and 
statistical analyses).

Pearl Brewing Co. v. Joseph Schlitz Brewing Co., 415 F. Supp. 1122 (S.D. Tex. 1976), is an example of 
the sophisticated way in which computers can be used in litigation. In Pearl Brewing, an antitrust suit, 
plaintiffs hired consultants to construct a computerized econometric model, designated the “Texas Beer 
Market Model,” to simulate market conditions. Id. at 1134. Information produced by the model would be 
passed through a Damage Assessment Program, which would estimate the plaintiff’s losses that resulted 
from the defendant’s anticompetitive activity. Id.

8. The computer as “filing cabinet” is, of course, only an analogy. In reality, computers store data as a 
series of magnetic spots on a medium such as tape. Litigation Support Systems, supra note 3, App. 1 at 
396. A data base is a collection of data that relates to the same subject and is stored together. Id. § 10.18. 
Thus, inventory and payroll data, although stored in the same computer, would appear in separate data 
bases. Analogously, an attorney using a computer for litigation support might create a separate data base of 
evidence and documents for each case or, if a case is very complex, for each major issue. Id. § 10.22.

The segregation of information into discrete data bases causes problems when a party seeks to discover 
information scattered among several data bases. Often new programs must be written to assemble the 
desired information. See Sanders v. Levy, 558 F.2d 636, 648-49 (2d Cir. 1976) (necessary to develop special 
computer program to extract shareholder information sought by discovering party), rev'd sub nom. 
Oppenheimer Fund, Inc. v. Sanders, 437 U.S. 340 (1978). Another solution to this problem is the use of 
sophisticated data base management systems. Cf. Litigation Support Systems, supra note 3, §§ 10.18- 
10.26 (discussing construction, testing, use, and maintenance of data base management systems); Sherman 
& Kinnard, The Development, Discovery, and Use of Computer Support Systems in Achieving Efficiency in 
Litigation, 79 Colum. L. Rev. 267, 268-71 (1979) (discussing advantages and disadvantages of full-text 
and index systems used in litigation data bases) [hereinafter Computer Support Systems].

9. See Litigation Support Systems, supra note 3, § 10.06 (programs consist of series of statements in 
some well-defined language setting forth step-by-step problem-solving procedures). Programs are written 
using either incomprehensible strings of numbers known as machine language or an English-like high-level 
language. Id. § 10.07.

10. See id. App. 1, at 396 (software consists of programs, procedures, and documentation concerning 
operation of computer system).

11. See id. § 4.26 (commercially-prepared data base management software generally allows for creation, 
maintenance, and searching of text files).

12. Computers in Litigation, supra note 2, at 12 (internal memory stores program being run and
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A computer communicates with the world outside itself through peripheral 
devices such as magnetic tape drives, disk drives, punch card readers, video 
terminals, and printers.* 13 Because each of these devices stores information in a 
different form, the user must choose the device that will produce information 
in the form best suited to his purposes.14 Thus, an attorney must determine 
what device to use for output—the information the computer produces.15

data being processed). For a discussion of a computer’s information storage and memory organization, see 
id. at 50-51.

13. See id. App. 1, at 391.
14. Thus, if the attorney intends to read the information the computer produces, it must take the form 

of computer printouts. Alternatively, if the attorney wishes to send the information to another computer 
for analysis, he must store it on a machine-readable medium such as tape, disk, or punched cards.

15. Litigation Support Systems, supra note 3, App. 1 at 390 (output refers to processed data stored 
outside computer’s own memory).

An attorney must also consider other factors such as speed and cost when choosing a peripheral device 
for output. Thus, information stored on a disk can be obtained more quickly than that stored on tape. Disk 
storage, however, is much more expensive than tape storage. As a general rule, the more readily one can 
obtain information, the more it costs to store.

16. In computer parlance a “system” is the entire set of software that accomplishes a unified purpose. 
For example, an accounting system would be the combination of a ledger program, an accounts receivable 
program, and whatever other programs were necessary to perform a business’ accounting tasks. M. Weik, 
Standard Dictionary of Computers and Information Processing 345 (rev. 2d ed. 1977).

17. See Computers in Litigation, supra note 2, at 159 (litigation systems store and manage large 
quantities of information enabling attorney to access quickly and accurately all pertinent documents) 
(reprinting L.H. Vovokis, Litigation File Management: Preparation for Trial, 11 Forum 820 (1976)). For a 
particularly clear presentation of background information about litigation systems, see Litigation 
Support Systems, supra note 3 (in-depth discussion of all aspects of computer support systems); 
Computer Support Systems, supra note 8 (explaining briefly the function of litigation support systems, with 
emphasis on work-product issues).

18. Dictionaries of data processing are an excellent source of additional information and terminology. 
See generally M. Weik, Standard Dictionary of Computer and Information Processing (rev. 2d 
ed. 1977); Litigation Support Systems, supra note 3, App. 1 (glossary of data processing terms).

19. Occasionally, however, software contains information a party may wish to discover. Thus, a small 

Litigators generally will encounter two types of computer systems.16 
Companies and other potential parties to litigation use business-record systems 
to perform accounting, payroll, or inventory control, in order to enhance the 
efficiency of their business. Because many companies use computers rather 
than traditional file cabinets to store information, litigators should be familiar 
with business-record systems so they will be able to employ discovery 
effectively. Litigators should have an even greater understanding of litigation 
systems—computer systems that law firms use to store and organize materials 
pertinent to a given case.17 Because litigation and business-record systems 
deal with different types of information, they raise different issues that this 
note separately analyzes.

The foregoing discussion supplies the information and vocabulary neces
sary for courts and litigators to understand most discovery requests involving 
computers.18 Of all this information, two distinctions are especially signifi
cant. First, litigators and courts must understand the distinction between 
software and data bases. Data bases contain information about the business 
practices of the company using the computer. Software, however, contains 
information relevant only to the internal workings of the computer. As a 
result, discovering parties usually seek discovery of data bases rather than 
software.19 The second significant distinction is that between business-record 
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systems and litigation systems. The discovery analysis varies depending on 
whether the requested information is stored in a business-record or litigation 
system.

II. Computer Discovery

Once litigators master the basic concepts and vocabulary of computers, 
they are ready to approach the problems posed by the use of computers in 
discovery. This note now proceeds to examine a sampling of computer 
discovery issues in a manner that roughly tracks the course of litigation. 
Initially, the note discusses the problem of data preservation prior to 
discovery. Next, the note examines the question of computer use during 
discovery and suggests that a court has the power to compel a party to use his 
computer. After discussing the application of the work-product privilege to 
various types of computerized information, the note demonstrates that courts 
may require parties to produce material in machine-readable form. Finally, 
the note discusses how courts should allocate the costs of computer discovery.

A. PRESERVING DATA PRIOR TO DISCOVERY

In any litigation, there is some possibility that an opposing party, either in 
bad faith, unintentionally, or in the regular course of business,20 might destroy 
information having evidentiary value, regardless of the form in which it is 
stored.21 Nevertheless, the risk of destruction is greater for computerized 
information than for written documents because computers lack many of the 
safeguards that written documents possess. The alteration or destruction of 
reams of paper is time consuming and requires so much manpower that a 
dishonest litigant will have difficulty destroying evidence without witnesses.22 

company suing a supplier for price discrimination may wish to inspect computer programs producing bills 
to determine how the supplier calculates his prices. See note 82 infra and accompanying text (discussing 
case involving discovery of program that allegedly contained racially discriminatory standards).

20. See Exxon Corp. v. FTC, 411 F. Supp. 1362, 1366 & n.5 (D. Del. 1976) (oil companies employ 
“document retention programs” involving systematic destruction of certain records once they reach 
specified age); United States v. IBM, 58 F.R.D. 556, 558-59 (S.D.N.Y. 1973) (in violation of pretrial 
preservation order but pursuant to settlement agreement in another case, defendants in government 
antitrust suit destroyed evidence prepared by private antitrust plaintiffs). See also Litigation Support 
Systems, supra note 3, § 5.19 (suggesting that to prevent discovery of computer material, businesses 
destroy it when it is no longer needed). As Exxon demonstrates, document destruction does not invariably 
evince bad faith. Regardless of motive, document destruction does impede an opponent’s efforts to obtain 
discovery.

21. The intentional destruction of documentary evidence constitutes a serious breach of professional 
ethics and a violation of the law. See Fedders & Guttenplan, Document Retention and Destruction: 
Practical, Legal and Ethical Considerations, 56 Notre Dame Law. 5, 57 (1980) (in some situations 
attorney counseling document destruction may be guilty of breach of legal ethics). Despite this ethical 
consideration, document destruction still occurs. Recognizing this problem, this note discusses document 
destruction not as a norm to be followed but as an aberration to be controlled. The preservation order 
discussed in the text provides one means of control.

22. See Wash. Post, March 18, 1981, § D, at 1, col. 8 (witness alleged that AT&T destroyed documents 
claims she saw “six or seven large wastebaskets being filled . . . and taken away by trash collectors”). 
Unlike document destruction, the destruction of computerized information requires no wastebaskets or 
trash collectors. A single individual with fifteen minutes to spare can, by erasing a tape, destroy the 
equivalent of thousands of documents.



1470 The Georgetown Law Journal [Vol. 69:1465

Furthermore, a litigant who doubts the integrity of documentary evidence 
often can call on an expert to determine whether any documents have been 
modified.23 Because computerized records lack traditional safeguards, a 
person can alter or destroy data in a data base without leaving a trace of the 
modification.24 Moreover, the alteration or destruction of a data base may be 
done quickly and effortlessly: even a single knowledgeable individual can 
obliterate potentially damaging information.25

Use of preservation and duplication orders might eliminate the problem of 
data destruction. Computers can duplicate information almost as quickly as 
they can destroy it.26 Moreover, the large storage capacity of magnetic tapes 
and disks, coupled with their relatively small size, makes feasible the 
duplication of even very large quantities of data.27 Given these advantages, a 
judge can ensure the preservation of computerized information by ordering 
the parties to copy all relevant data and store them under seal with the 
court.28

23. See generally H. Sulner, Disputed Documents (1966) (fundamental text on tools and 
techniques employed by document experts); A.S. Osborn, Questioned Documents (2d ed. 1929) 
(same).

24. See Manual for Complex Litigation § 2.716, at 115 (1977) (because computer file can be 
altered without trace, courts should not admit computer records unless satisfied that evidence trust
worthy).

25. United States v. IBM, 58 F.R.D. 556 (S.D.N.Y. 1973), illustrates how rapidly a party may destroy 
computerized information and how difficult it is to recover what has been lost. In IBM the trial court 
ordered IBM and the Government to preserve all documents relating to data processing. Id. at 557 & n.l. 
While this order was in effect, IBM settled a private antitrust suit with Control Data Corporation (CDC). 
Id. at 558. As part of the court-approved settlement in the CDC case, CDC, in the course of a single 
weekend and under the watchful eyes of IBM’s counsel, destroyed the magnetic tapes, printouts, and data 
base it had prepared for the case. Id. The Government in IBM alleged that IBM’s conduct violated the 
terms of the IBM preservation order. Id. at 557-58. After finding that IBM had violated the order, the IBM 
court ordered the company to produce for in camera inspection any remaining evidence in order to 
facilitate reconstruction of the data base. Id. at 559-60. The Government had asked the court to order IBM 
to pay the full costs of reconstructing the data base. Id. at 558-59. The court refused to grant such relief on 
the ground that requiring payment of the costs of reconstructing the data base would be tantamount to 
ordering the production of work product material that had been contained in the destroyed evidence. Id.

26. Because computers can search records more quickly than people can, delay results when a party 
with computer capability does not use his computer. Some statistics on computers, set forth by a judge 
almost twenty years ago, dramatize how fast a computer operates: “For a machine now capable of making 
240,000 additions per second, reading magnetic tape containing 4 1/2 million digits of information on a 
single reel at a breath-taking speed, to speak of the shop rule book is, indeed, an anachronism.” Brown, 
Electronic Brains and the Legal Mind: Computing the Data Computer’s Collision with Law, 71 Yale L.J. 
239, 248 (1961). Those figures are slow in comparison with the capabilities of today’s hardware. See Rubin, 
The Application of Full Text Retrieval to Litigation Support, 11 Forum 1136, 1137 (1935) (in less time than 
it takes human to read single paragraph, computer can search text of 50,000 documents for specified 
terms). For example, a computer can write or read data on a magnetic tape at the rate of 15,000-350,000 
characters per second; the transfer rate for disks is 100,000-225,000 characters per second. Computers in 
Litigation, supra note 2, at 14.

27. For example, a magnetic tape can store up to 20 million characters, and a disk can store up to 7 
million characters. Id.

28. The suggested order actually consists of two orders. The first, the preservation order, was discussed 
in the context of the IBM case. See note 25 supra(discussing IBM’s destruction of computerized evidence in 
violation of preservation order). Closely analogous to a preservation order is the court s power to order 
parties to seal and store evidence with the court. See, e.g., FDIC v. Mercantile Nat’l Bank of Chicago, 84 
F.R.D. 345, 350 (N.D. Ill. 1979) (rather than forcing defendant to comply with overbroad subpoena, court
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Although rule 26(c) never explicitly discusses preservation orders, it 
apparently grants courts the power to enter such orders. Rule 26(c) allows the 
trial judge, upon “good cause shown,” to issue any protective order “which 
justice requires to protect a party or person from annoyance, embarassment, 
oppression, or undue burden or expense.”* 29 Moreover, a judge has broad 
powers under the rule.30 The court, upon motion by a party, might issue the 
order whenever the moving party shows that there is reason to believe that 
data tampering or data destruction will occur. A stronger showing is 
unnecessary because the magnitude of harm resulting from data destruction 
far outweighs the relatively minor expense of duplication.31 If the party 
required to preserve evidence seeks to avoid the preservation order on the 
ground that the cost of compliance is burdensome, the court might take the 

agreed to store information and limit access to it); Brink v. Dalesio, 82 F.R.D. 664, 677 (D. Md. 1979) 
(court properly exercised broad discretion over pretrial discovery when it sealed records and allowed 
discovery to continue; ordering seal effectively balanced defendant’s fifth amendment rights against 
plaintiff’s need for discovery); Flora v. Hamilton, 81 F.R.D. 576, 579-80 (M.D.N.C. 1978) (to protect 
individual’s interest in privacy, court limits discovery by requiring psychiatric records to be placed under 
seal).

The second order contained within the order suggested in the text is a duplication order. A court clearly 
has the power to issue duplication orders. See Flora v. Hamilton, 81 F.R.D. at 580 (plaintiff must copy 
medical records and file sealed copy with court). Moreover, a court that has ordered storage of original 
documents with the court probably should issue a duplication order to ensure that the parties do not suffer 
the inconvenience of losing access to the documents.

29. Fed. R. Civ. P. 26(c).
30. The decision to issue a protective order is wholly within the discretion of the trial judge. Aluminum 

Co. of Am. v. United States Dep’t of Justice, 444 F. Supp. 1342, 1346 (D.D.C. 1978). Acting within the 
scope of this discretion, the trial judge determines how much protection, if any, the party requires. Galella 
v. Onassis, 487 F.2d 986, 997 (2d Cir. 1973). The trial judge may be reversed only on a clear showing of 
abuse of discretion. Id. Wright and Miller’s belief that the judge is not limited to specifically enumerated 
orders further supports the proposition that rule 26(c) empowers a judge to issue preservation orders. See 8 
C. Wright & A. Miller, Federal Practice and Procedure: Civil § 2036 (1970) (court “may be as 
inventive as the necessities of a particular case require” when issuing protective orders) [hereinafter C. 
Wright & A. Miller]. Moreover, several courts have issued such preservation orders. See FDIC v. 
Mercantile Nat’l Bank of Chicago, 84 F.R.D. 345, 350 (N.D. Ill. 1979) (defendant ordered to halt regular 
file destruction process); United States v. IBM, 58 F.R.D. 556, 557 & n.l (S.D.N.Y. 1973) (court entered 
pretrial order requiring parties to “preserve and secure” from destruction all documents relating to data 
processing); cf. Exxon Corp. v. FTC, 411 F. Supp. 1362, 1379-80 (D. Del. 1976) (court vacated broad 
preservation order but remanded with instructions to agency to develop more narrowly-tailored order).

Yet another rule reinforces the court’s power under rule 26(c). Rule 83 permits district courts to 
“regulate their practice in any manner not inconsistent with these rules.” Fed. R. Civ. P. 83; cf. Colgrove 
v. Battin, 413 U.S. 149, 163 (1973) (local rule calling for six-member jury in civil cases permissible because 
not inconsistent with federal rules). See also Cohn, Federal Discovery: A Survey of Local Rules and Practices 
in View of Proposed Changes to the Federal Rules, 63 Minn. L. Rev. 253 (1979) (discussing regulation of 
discovery by means of local rules promulgated under rule 83).

Although rule 26(c) confers on judges powers broad enough to encompass the issuance of duplica
tion/ preservation orders, changing technologies, such as computers, have required judges to be innovative 
in the exercise of their powers. See Dellums v. Powell, 561 F.2d 242, 250 (D.C. Cir.) (pursuant to rule 53, 
court appoints special master to review Nixon tape recordings and transmit relevant information to court), 
cert, denied, 434 U.S. 880 (1977); In re “Agent Orange” Product Liability Litigation, 28 Fed. R. Serv. 2d 
993, 995 (E.D.N.Y. 1980) (permissible to use videotape to perpetuate testimony and demeanor of witness 
expected to die of brain tumor before trial).

31. A party would probably encounter more difficulty obtaining a preservation order for manually 
maintained records. See generally notes 20-25 supra and accompanying text. Although the magnitude of 
harm is the same for destruction of manual or computer records, there is less risk that manually- 
maintained records will be destroyed without detection. In addition, the cost of copying manual records 
probably exceeds the cost of duplicating computer records.
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additional step of requiring the discovering party to pay the duplication 
costs.32

32. See Fed. R. Civ. P. 26(c) (court empowered to enter any protective order that justice requires); 
notes 149-70 infra and accompanying text (full discussion of allocation among parties of costs of computer 
discovery); cf American Standard, Inc. v. Bendix Corp., 71 F.R.D. 443, 448 (W.D. Mo. 1976) (discovering 
party must pay half of respondent’s costs of preparing requested transcript).

33. The case law, which is replete with examples of egregious delay, demonstrates that the courts are 
fairly tolerant of delay. See, e.g., In re Folding Carton Antitrust Litigation, 83 F.R.D. 260, 263-64 (N.D. 
Ill. 1979) (court considered plaintiffs’ untimely objections to interrogatories); Clark v. General Motors 
Corp., 20 Fed. R. Serv. 2d 679, 685 (D. Mass. 1975) (if interrogatories totally improper, court will not bar 
defendants from filing objections); Austin Theatre, Inc. v. Warner Bros. Pictures, Inc., 22 F.R.D. 302, 304 
(S.D.N.Y. 1958) (plaintiff almost 2 1/2 years late in responding to interrogatories; court refused to dismiss 
case).

As yet there exist no cases involving the use or nonuse of computers to achieve delay. Discovery delay, 
however, clearly is a growing problem. Much of the current discussion about delay revolves around the 
imposition of proper rule 37 sanctions for dilatory conduct in discovery. For example, in EEOC v. Carter 
Carburetor, the district court fined the EEOC and prohibited it from using certain evidence because the 
agency had failed to comply with discovery requests. 76 F.R.D. 143, 145 (E.D. Mo. 1977), rev’d, 577 F.2d 
43 (8th Cir. 1978), cert, denied, 439 U.S. 1081 (1979). The Eighth Circuit criticized the EEOC for its 
conduct, but nevertheless directed the district court to withdraw its order because both parties had engaged 
in dilatory tactics. EEOC v. Carter Carburetor, 577 F.2d at 49. The Supreme Court, three justices 
dissenting, denied certiorari. 439 U.S. 1081 (1979). Dissenting from the denial, Justice Powell spoke 
strongly of the problem, stating “[t]he decision of the Court of Appeals in this case not only appears to be 
inconsistent with our recent decisions, but also could discourage efforts to curb the widespread abuse of 
discovery that is a prime cause of delay and expense in civil litigation.” Id. at 1086 (Powell, J., with Stewart 
& Rehnquist, JJ., dissenting). For a comprehensive survey of the imposition of sanctions for discovery 
abuse by the circuit courts, see E. Epstein, C. Corcoran, F. Krieger & W. Carr, An Up-Date on Rule 37 
Sanctions After National Hockey League v. Metropolitan Hockey Club, Inc., 84 F.R.D. 145 (1979).

34. As yet, there are no cases involving computers that address this point. Nevertheless, in cases not 

B. COMPELLING COMPUTER USAGE DURING DISCOVERY

Once a litigant has obtained the preservation and duplication orders 
necessary to protect computerized evidence under his opponent’s control, he 
must decide how he will use his and his adversary’s computer during the 
discovery process. One might assume that all litigants would prefer to use 
their computers for the sake of enhanced data manipulation capability, 
accuracy, and speed. This, however, is not the case. Delay is a common trial 
tactic,33 and a party may delay proceeding to trial by refusing to use a 
computer when answering interrogatories. On the other hand, the interrogat
ing party may wish to avoid delay and obtain more sophisticated responses by 
compelling the responding party to use his computer. The rules and their 
underlying policies provide some guidance when determining whether the 
interrogating party can obtain a motion to compel computer use.

An interrogating party might wish to compel the responding party to use 
his computer in several situations. For example, the responding party may 
have dual recordkeeping systems: an “active” file stored on the computer and 
a manually maintained “backup” file. Because a manual search of backup 
records takes more time than a machine-assisted search of computerized 
records, a responding party wishing to delay might impede discovery by using 
only the backup file to search for requested documents or to answer 
interrogatories.34 An interrogating party confronted with such a situation 
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might seek to speed the proceedings by asking the court to order the 
respondent to use his computerized files. The second situation arises when a 
respondent is willing to produce his computerized records but refuses to use 
the computer to analyze or consolidate the large quantities of information in 
the records. A requesting party might petition the court to order the 
respondent to perform such an analysis.35 The respondent’s greater familiarity 
with the data probably would make it easier for the respondent than for the 
interrogating party to perform the analysis. In the third situation, the 
respondent enjoys easy access to a computer but the particular records needed 
to answer interrogatories or to fulfill document requests have not been 
computerized. If the requesting party wishes to speed up the proceedings, he 
might ask the court to require respondent to enter his records into a 
computer. Although document entry involves a fairly substantial amount of 
time and labor, such processing will yield long-term benefits if discovery is 
expected to be extensive.

concerned with computers, courts have not allowed parties to claim burden in producing requested 
information when the burden stems from the respondent’s own filing methods. See Alliance to End 
Repression v. Rochford, 75 F.R.D. 441, 447 (N.D. Ill. 1977) (defendants’ motion to limit discovery on 
claim of burden denied; party cannot claim burden when burden results from failure to store material in 
organized file system); Kozlowski v. Sears, Roebuck & Co., 73 F.R.D. 73, 76 (D. Mass. 1976) (defendant 
not excused from compliance with discovery request when burden results from inefficiencies in defendant’s 
massive recordkeeping system).

35. Rule 33(c) provides some guidance in this situation; it requires the discovering party to undertake 
his own analysis or compilation if such a task would burden him no more than it would burden the 
respondent. See Fed. R. Civ. P. 33(c) (when burden on discovering party “substantially similar” to burden 
on respondent, respondent need not perform compilation). On the other hand, if the discovering party’s 
lack of familiarity with the information, or some other condition, would make it more difficult for him to 
compile the requested information, the respondent must undertake the compilation. See notes 52-57 & 60- 
64 infra and accompanying text (discussing requirements of rule 33(c) and applying rule to computer 
discovery).

36. See Fed. R. Civ. P. 33(a) (party receiving interrogatory must give answer or state grounds for 
objection).

37. See Fed. R. Civ. P. 34 (party may demand production of documents and things or entry upon land 
for inspection and other purposes). Unlike other rules, rule 34 expressly refers to production of 
computerized data. See note 67 infra (rule 34 phrase “data compilation” authorizes party to demand 
production of computerized information).

38. Rule 26(c) orders may protect respondent from expensive or burdensome requests when respondent 
is unable to shift the burden of analyzing and compiling information to the discovering party under rule 
33(c). See notes 52-57 & 60-64 infra and accompanying text (discussing rule 33(c)’s “substantially similar” 
test for shifting burden of analysis and compilation to discovering party). The Advisory Committee has 
recognized rule 26(c)’s role as an ultimate source of protection against burdensome interrogatories:

[T]he respondent unable to invoke this subdivision does not on that account lose the 
protection available to him under Rule 26(c) against oppressive or unduly burdensome or 
expensive interrogatories. And even when the respondent successfully invokes the subdivi

The rules do not explicitly provide for compelling a party to use a 
computer during discovery. Consequently, one must look to the general 
framework of the rules for guidance on both this issue and the related issue of 
equitable distribution of computer discovery costs among the parties. The 
relevant rules are rule 33, which governs the use of interrogatories,36 rule 34, 
which governs requests for document production,37 and rule 26(c), which 
permits the courts, when necessary, to allocate among the parties the costs of 
complying with discovery requests.38
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Although neither rule 33 nor rule 34 expressly deals with the question 
whether a court may compel a respondent to produce his computer files rathei 
than his manual backup records, provisions in these rules, and policies 
concerning their construction, suggest that a court has the power to compel 
computer use. Both rules 33 and 34 allow a respondent thirty days to answer 
discovery requests,39 and grant the judge discretion to allow a longer or 
shorter amount of time.40 Judges often allow parties more than thirty days to 
respond,41 but if computer use facilitates a timely response, the court should 
order respondent to use his computer and respond within thirty days. Rule 1, 
which requires courts to construe the rules to further just, speedy, and 
inexpensive litigation,42 gives courts authority to prevent discovery delay.43 

sion, the court is not deprived of its usual power, in appropriate cases, to require that the 
interrogating party reimburse the respondent for the expense of assembling his records and 
making them intelligible.

Advisory Committee Notes Accompanying 1970 Amendments to Rule 33, 48 F.R.D. 487, 525 (1970). 
Rule 26(c) also protects the respondent against overly burdensome requests for documents. Id. at 526-27.

39. Fed. R. Civ. P. 33(a), 34(b).
40. Both rules state that “(t]he court may allow a shorter or longer time.” Id.: see Founding Church of 

Scientology v. FBI, 27 Fed. R. Serv. 2d 601, 606 (D.D.C. 1979) (to avoid delay, court divided discovery 
into five phases and ordered party to answer phase I interrogatories within 20 days); EEOC v. New 
Enterprise Stone & Lime Co., 74 F.R.D. 628, 630, 632 (W.D. Pa. 1977) (because courts have discretion to 
specify time permitted for response to interrogatories, grant of extension of time permissible); cf. Depew v. 
Hanover Ins. Co., 76 F.R.D. 8, 9 (E.D. Tenn. 1976) (denial of motion to shorten time for request for 
admissions under rule 36 from 30 to 15 days). See also 8 C. Wright & A. Miller, supra note 30, § 2170 
(court has authority to allow shorter or longer time for responses to interrogatories).

41. See note 33 supra (instances when courts have allowed more than 30 days to respond to 
interrogatories).

42. Fed. R. Civ. P. 1. Rule 1 mandates that the rules “shall be construed to secure the just, speedy, and 
inexpensive determination of every action.” Id.

Courts occassionally rely on rule 1 to modify outcomes that specific rules seem to dictate, and to 
construe liberally the rules in the name of justice. See Sacks v. Reynolds Secs., Inc., 593 F.2d 1234, 1239 
(D.C. Cir. 1978) (rule 12(b)(6) motion brought erroneously under rule 12(b)(1) treated as correctly 
formulated within dictates of rule 1; erroneous nomenclature no bar to recognizing true nature of action); 
cf. Ohio v. Arthur Andersen & Co., 570 F.2d 1370, 1376 (10th Cir.) (enforcement of harsh rule 37 
sanctions justified if it will facilitate just, speedy, inexpensive litigation), cert, denied, 439 U.S. 833 (1978). 
Further, the courts have relied on all three requirements of rule 1. See, e.g., Samuels v. Health & Hosps. 
Corp., 591 F.2d 195, 199 (2d Cir. 1979) (“just determination of action” provision of rule 1 favors retrial 
when confusion made full investigation impossible before commencement of trial); Hanover Ins. Co. v. 
Liberian Oceanway Corp., 398 F. Supp. 104, 110 (D.P.R. 1975) (although suit against Ports Authority 
possibly premature, including Authority in group of defendants will fulfill rule l’s mandate of just, speedy, 
and inexpensive determination of action); Edgar v. Fred Jones Lincoln-Mercury, Inc., 383 F. Supp. 583, 
585 (W.D. Okla. 1974) (conscience prevents court from awarding punitive damages over $2500 for setting 
back car odometer, court entered judgment immediately, without jury verdict, to obtain prompt definitive 
ruling on permissible punitive damages from Court of Appeals), rev'd on other grounds, 524 F.2d 162 (10th 
Cir. 1975).

43. See Herbert v. Lando, 441 U.S. 153, 177 (1979) (to further rule 1 mandate of just, speedy, and 
inexpensive litigation, courts must permit parties to discover only relevant evidence); EEOC v. Anchor 
Continental, Inc., 74 F.R.D. 523, 528 (D.S.C. 1977) (rule 1 requires government to respond immediately to 
interrogatories, despite work product claim, in order to save defendant time and expense); United States v. 
IBM, 68 F.R.D. 613, 617-18 (S.D.N.Y. 1975) (though not explicitly authorized by rules, plaintiff permitted 
to adjudicate enforceability of discovery order before serving defendant in order to further purpose of rules 
by expediting discovery in face of impending trial); id. (recognizing that rule 1 supports notion that one 
purpose of discovery is preventing delay at trial, court established procedures for depositions to expedite 
discovery); Firemen’s Mut. Ins. Co. v. Erie-Lackawanna R.R., 35 F.R.D. 297, 298-99 (N D. Ohio 1964) (to 
fulfill rule 1 objectives judge may require plaintiff to obtain information from nonparty in order to answer 
interrogatories).
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When computers might help to further this policy courts should order parties 
to use their computers.

The issue of compelling a party to use his computer to facilitate discovery 
arose in In re IBM Peripheral EDP Devices Antitrust Litigation.44 Plaintiffs 
petitioned the court to order IBM to use its computerized litigation system to 
speed the production of requested documents.45 IBM argued that the 
litigation system was work product and that such an order would lead to the 
disclosure of privileged information.46 The judge accepted IBM’s argument 
and denied plaintiffs’ request47 because he failed to realize that the real issue 
in the case was how soon IBM would produce the documents.48 Plaintiffs had 
no interest in discovering privileged information such as how IBM’s system 
worked.49 Plaintiffs only wanted IBM to use its computer so that it could 
obtain the requested documents—documents that plaintiffs clearly were 
entitled to see50 —more quickly than if plaintiffs searched for them manual
ly.51 By focusing too much on the computer and too little on the rules of 
discovery, the judge reached the wrong decision, thus delaying the trial.

Rule 33(c) answers the question, posed by the second situation above, 
whether a judge may require respondent to perform computer analysis of 
business records instead of producing those records in answer to interrogato
ries. Under rule 33(c) respondent may avoid answering interrogatories by 
offering to supply the requesting party with business records that contain the 
requested information.52 If respondent can show that the burden of deriving

44. 5 Computer L. Serv. Rep. 878 (N.D. Cal. 1975).
45. Pretrial Hearing Transcript at 5, In re IBM Peripheral EDP Devices Antitrust Litigation, 5 

Computer L. Serv. Rep. 878 (N.D. Cal. 1975).
46. Id. at 58-61. Plaintiffs wanted IBM to use its system to produce all documents containing a certain 

word or phrase in order to obviate the need for a slow and expensive manual search for such documents. Id. 
at 32. IBM responded that production would disclose work product. Id. at 50-51. IBM claimed that the 
documents stored on the computer were those its attorneys had determined were most relevant to the case. 
Id. Therefore, if the court forced IBM to use its computer to satisfy plaintiffs request, plaintiffs would 
learn which of the many millions of arguably pertinent documents that IBM felt were important to its case. 
Id.

IBM’s argument rested on unsound logic. Once plaintiffs requested a set of documents containing 
certain information, IBM was obliged to produce all those documents, with the exception of those that 
were privileged, regardless of whether they existed on or off the computer. IBM could have solved any 
work-product problems and satisfied plaintiffs’ desire for swift production of the documents by providing 
documents meeting plaintiffs’ specifications in addition to the documents that were stored on the 
computer.

47. Id. at 71.
48. See id. at 6, 25-26 (plaintiff asserts that issue not whether it may view documents but how soon).
49. Id. at 23, at 35-36 (“we don’t want their work product. We want them to use their work product, 

though . . . and to the extent that would facilitate their production of documents responsive to our requests, 
it should be used”).

50. See id. at 26, 31 (plaintiff seeks to obtain only meaningful nonprivileged documents). See also Fed. 
R. Civ. P. 34 (party entitled to production of any document relevant and not privileged as long as 
described with reasonable particularity).

51. Pretrial Hearing Transcript at 23-24, In re IBM n'ripheral EDP Devices Antitrust Litigation, 5 
Computer L. Serv. Rep. 878 (N D. Cal. 1975).

52. Fed. R. Civ. P. 33(c). Rule 33(c) provides:

Where the answer to an interrogatory may be derived or ascertained from the business 
records of the party upon whom the interrogatory has been served or from an examination, 
audit or inspection of such business records, including a compilation, abstract or summary 
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answers to interrogatories from his business records is “substantially similar” 
for both parties,* 53 then he simply may provide the business records, thereby 
leaving the requesting party to compile his own answers.

based thereon, and the burden of deriving or ascertaining the answer is substantially the same 
for the party serving the interrogatory as for the party served, it is a sufficient answer to such 
interrogatory to specify the records from which the answer may be derived or ascertained and 
to afford to the party serving the interrogatory reasonable opportunity to examine, audit or 
inspect such records and to make copies, compilations, abstracts or summaries. A specifica
tion shall be in sufficient detail to permit the interrogating party to locate and to identify, as 
readily as can the party served, the records from which the answer may be ascertained.

Id. (emphasis added).
53. See note 35 supra (explaining meaning and effect of phrase “substantially similar”).
54. Although this note argues that courts generally should be concerned more with the discovery issues 

than with the computer, when a court must evaluate a respondent’s computer capabilities, some 
consideration of programming, and thus the functioning of the computer, will be required.

55. See notes 58-64 infra and accompanying text (discussing when court should compel party to 
computerize records and how costs should be allocated).

56. Fed. R. Civ. P. 33(c).
57. See Fed. R. Civ. P. 26(c) (court may make any order which justice requires to protect party from 

undue burden or expense).
58. See Fed. R. Civ. P. 1 (rules should be construed to secure just, speedy, and inexpensive 

determination of every action).
59. See Fed. R. Civ. P. 33(b) (respondent must answer or object to interrogatories within 30 days).

When applied to computer-aided discovery, rule 33(c) suggests that the 
respondent need not perform computer analysis if it would be as easy for the 
discovering party to perform the analysis on his own computer. Conversely, if 
the discovering party does not have access to a computer, the “substantially 
similar” test of rule 33(c) implies that respondent must perform the analysis.

When applying the “substantially similar” test to determine whether the 
respondent must perform computer analysis, a court must make a number of 
inquiries concerning respondent’s computer capabilities.54 First, the court 
must determine whether the records, which respondent needs to perform the 
analysis, are stored on the computer. If the records do not exist on the 
computer, the court must determine whether computer processing is neces
sary and, if it is, what portion of the cost each party should bear.55 Next, the 
court must decide whether respondent has programs that are capable of 
performing the analysis necessary to answer the interrogatories. If such 
programs do not exist, the court must determine the cost of writing them, and 
balance that cost against the burden to the interrogating party of divining 
answers from unanalyzed business records. If the burden upon the interrogat
ing party is substantially similar to, or less than, the burden upon respondent, 
respondent need not perform data analysis.56 In any event, the judge has the 
power to distribute costs “as justice requires.”57

The third situation discussed above poses the question whether a court can 
compel a respondent to computerize his manual records in order to facilitate 
discovery. The rule 1 mandate of a speedy determination58 and the rule 33 
time limits on responses to interrogatories,59 when read together, probably 
authorize courts to order respondent to computerize records.

If a court orders computerization the question then becomes whether the 
respondent alone must bear the costs of entering his manually-maintained 
records into the computer. Rule 33’s “substantially similar burdens” test, 
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discussed above, provides the answer to this question.60 If the interrogating 
party wants respondent to computerize the records so that the interrogating 
party’s own computer can analyze them, the “substantially similar” test 
requires the interrogating party to bear the costs; it would be as easy for the 
interrogating party to enter the records into his computer as it would be for 
the respondent.61 If the interrogating party has no computer, however, he 
may hope that computerization of respondent’s records will lead to greater 
efficiency in responding to future discovery requests. The importance of 
maintaining “substantially similar” burdens remains a controlling considera
tion, but the burdens are long term, stretching over the course of the 
litigation.

60. See notes 35, 44-47 supra and accompanying text (explaining “substantially similar” test and using 
it to determine when party must perform analysis rather than merely hand records over).

61. It is inconceivable that the cost of performing the task of coding and keypunching could vary 
substantially between the parties. Because the burdens are the same for both parties, it is unlikely that a 
court would ever order a respondent in such a situation to computerize records. Nevertheless, if the records 
were difficult to interpret or understand, it would be easier for the respondent to computerize them and the 
court might so order.

Note that the rule speaks in terms of burdens, rather than costs. Fed. R. Civ. P. 33(c). Although most of 
the “burden,” such as labor to keypunch records, is quantifiable, some of it is not. For instance, the long
term benefits of computerization might indicate that the court should compel respondent to computerize 
with costs to be shared by both parties. If, however, respondent’s business is small, computerization might 
disrupt his entire operation. As a result, respondent might fall behind in his work, losing customers and 
goodwill. Because these burdens are not easily quantifiable, a judge might decide that the better course 
would be to forego computerization.

62. See note 65 infra and accompanying text (describing courts’ use of hearings to aid rule 33(c) 
determinations).

63. Fed. R. Civ. P. 1.
64. For the text of the Advisory Committee’s comments concerning the use of rule 26(c) to distribute 

costs, see note 38 supra.
65. Courts frequently conduct rule 33(c) hearings; thus, the technique does not require the use of 

procedures unfamiliar to the courts. See, e.g., Al Barnett & Son, Inc. v Outboard Marine Corp., 611 F.2d 
32, 35 (3d Cir. 1979) (upholding trial judge’s finding that respondent’s burden less than interrogating 
party’s because only respondent could read his handwritten books and understand own bookkeeping 
methods); Broadway Delivery Corp. v. United Parcel Serv., Inc., 27 Fed. R. Serv. 2d 622, 624-25 
(S.D.N.Y. 1979) (although discovered material voluminous, plaintiffs bear burden of proving own case 
once defendants provide all relevant information); Webb v. Westinghouse Elec. Corp., 27 Fed. R. Serv. 2d 
589, 593 (E.D. Pa. 1978) (because liberal time allowance granted prior to trial, plaintiffs must compile own 
data from information defendant provided; defendant need only give plaintiff information necessary to 
interpret data).

In such a situation the court should conduct a hearing to determine 
the estimated scope of future discovery, and then balance the long-term 
burdens and benefits.62 In a complicated suit, early computerization is likely 
to further the rule 1 objectives of just, speedy, and inexpensive litigation.63 
Moreover, rule 26(c) and the Advisory Committee's comments on rules 33(c) 
and 34 indicate that courts have the power to allocate costs.64 Thus, the court 
should not hesitate to require the interrogating party to share the respond
ent’s costs.

In each of the above cases, a court should hear evidence in order to 
determine relative burdens.65 Except when a court must inquire whether 
programs exist to perform data analysis, however, a judge should not focus on 
the computer but should examine the discovery sought and the burden of 
compliance. Additionally, judges should use their power under rule 26(c) to 
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distribute costs when an equitable distribution will speed the litigation and 
minimize the burden upon respondents.

C. DISCOVERY: COMPELLING PRODUCTION OF DATA BASES AND 
SOFTWARE

A litigant often needs to discover information that the opponent stores on 
his or his attorney’s computer. As a general rule, discovery requests for 
computerized information and documents are no different than discovery 
requests for material that is not computerized. This is especially true when the 
material to be discovered consists of individual documents or small quantities 
of information. Sometimes, however, a litigant may wish to discover an entire 
data base or the computer software responsible for producing the opponent’s 
reports and figures. Because of the large quantity of information contained 
within a data base and the special nature of software, a court may be reluctant 
to permit discovery of such material.

When confronted with a request to discover software, data bases, or 
portions thereof, courts should not dwell on the mysteries of computers, but 
should remember that specific rules govern discovery requests.66 Rule 34, 
which governs an initial request for production of data bases or software67 or 
subsequent requests to supplement answers to interrogatories through pro
duction of data bases or software,68 requires the information sought be

66. Notwithstanding the general rule set forth in the text, courts may need to deal with the technical 
aspects of computers. For example, a judge who understands data bases would be better able to fashion a 
discovery order for litigation systems that would minimize the possibility of disclosing work product. See 
notes 44-51 supra and accompanying text (judge’s inability to understand functioning of litigation system 
led to incorrect decision in IBM case); notes 118-21 infra and accompanying test (discussing when and how 
discovery of litigation systems leads to disclosure of work product).

67. Fed. R. Civ. P. 34(a). Rule 34(a) provides:

Any party may serve on any other party a request (1) to produce and permit the party making 
the request, or someone acting on his behalf, to inspect and copy, any designated documents 
(including writings, drawings, graphs, charts, photographs, phono-records, and other data 
compilations from which information can be obtained, translated, if necessary, by the 
respondent through detection devices into reasonably useful form), or to inspect and copy, test, 
or sample any tangible things which constitute or contain matters within the scope of Rule 
26(b) and which are in the possession, custody or control of the party upon whom the request 
is served; or (2) to permit entry upon designated land or other property in the possession or 
control of the party upon whom the request is served for the purpose of inspection and 
measuring, surveying, photographing, testing, or sampling the property or any designated 
object or operation thereon, within the scope of Rule 26(b).

Id. Rule 34 is the only rule that explicitly recognizes the possibility of computer discovery. The rule’s use of 
the phrase “data compilations” and its discussion of translation through detection devices indicates that 
the drafters anticipated the need to discover computer information. The Advisory Committee Notes 
demonstrate that the drafters intended rule 34 to apply to computer data: “The inclusive description of 
‘documents’ is revised to accord with changing technology. It makes clear that Rule 34 applies to electronic 
data compilations from which information can be obtained only with the use of detection devices.” 
Advisory Committee Notes Accompanying 1970 Amendments to Rule 34, 48 F.R.D. 487, 527 (1970). 
Further, the Advisory Committee states that the requirement that data compilations be "translated, if 
necessary” refers specifically to computers: “In many instances, this means that respondent will have to 
supply a print-out of computer data.” Id.

68. Cf. Allmont v. United States, 177 F.2d 971, 978 (3d Cir. 1949) (rule 34 governs document 
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properly discoverable under rule 26(b).* 69 Rule 26(b)(1) states broadly that a 
party may discover “any matter, not privileged, which is relevant to the 
subject matter involved in the pending action.”70 The first limitation on 
discovery of data bases and software, therefore, is that the requested 
information be relevant,71 and the second limitation is the possibility that 
some of the information sought may be privileged.72 With the exception of the 
quasi-privilege it affords to work-product,73 rule 26(b) does not define 
privileges but merely incorporates into the rules those privileges defined 
elsewhere in the substantive law.74

production in response to rule 33 interrogatory because any other construction would render rule 34 
meaningless), cert, denied, 339 U.S. 967 (1950); 8 C. Wright & A. Miller, supra note 30, § 2166 
(although court should not invalidate document production request under rule 33, rule 34 only proper way 
to obtain documents). Although rule 34 governs document production, rule 26(e) specifies when 
supplementation of interrogatory responses by production of documents is appropriate. See note 81 infra 
(discussing duty to supplement under rule 26).

69. Fed. R. Civ. P. 34(a) (party may discover any tangible things that may be discovered under rule 
26(b)). Rule 34 specifiies an additional requirement that the discovering party describe the requested 
materials with “reasonable particularity.” Fed. R. Civ. P. 34(b). The interpretation of the “reasonable 
particularity” requirement varies from jurisdiction to jurisdiction. Certain courts define “reasonable 
particularity” to require an interrogating party to describe what he seeks to discover in sufficient detail to 
enable the respondent to identify the requested information. See In re Folding Carton Antitrust Litigation, 
76 F.R.D. 420, 424 (N.D. Ill. 1977) (requests that indicate specific categories and time period for 
documents sufficient to inform reasonable person about documents sought); Mallinckrodt Chemical 
Works v. Goldman, Sachs & Co., 58 F.R.D. 348, 354 (S.D.N.Y. 1973) (“reasonable particularity” standard 
satisfied if reasonable person would know which documents called for) (citing 4A J. Moore, Federal 
Practice (J 34.07, at 34-57 & n.18) (2d ed. & 1981 Supp.). Thus, a request that designated particular 
programs or data bases would be sufficiently detailed to satisfy these courts. A request for a data base that 
contains specified information, or software that runs a particular program, is sufficient to locate the data 
base or software in the computer. Some other courts, however, have viewed the “reasonable particularity” 
standard as a means of defeating overbroad discovery requests and “fishing expeditions.” See Tinder v. 
McGowan, 15 Fed. R. Serv. 2d 1608, 1611 (W.D. Pa. 1970) (rule 34 requires description with “reasonable 
particularity” and does not allow “fishing expeditions" permitted under other rules); Flickinger v. Aetna 
Cas. & Sur. Co., 37 F.R.D. 533, 535 (W.D. Pa. 1965) (one purpose of rule 34 not to discover what exists but 
to obtain production of items that do exist; only rules 26 through 33 permit “fishing expeditions”). Because 
requests for data bases or software are general requests, courts adhering to this standard require the 
requesting party to demonstrate that his request is directed to a particular goal, and is not simply a 
“fishing” trip. Most jurisdictions, however, do not adhere to the narrow definition; thus, a “reasonable 
particularity” standard generally should not defeat a request to discover data bases or software.

70. The relevance standard is very broad. Information is relevant even if it is not admissible as long as it 
“appears reasonably calculated to lead to the discovery of admissible evidence.” Fed. R. Civ. P. 26(b)(1). 
But see note 77 infra (discussing proposals to limit scope of relevance standard).

71. Fed. R. Civ. P. 26(b)(1).
72. Id.
73. See Fed. R. Civ. P. 26(b)(3) (court must protect against disclosure of attorney’s mental 

impressions, conclusions, and opinions about litigation); E. Cleary, McCormick’s Handbook of the 
Law of Evidence § 96, at 205 (2d ed. 1972) (Supreme Court created work product rule as qualified 
privilege for lawyer’s trial preparation material).

74. 8 C. Wright & A. Miller, supra note 30, § 2016, at 15 (same rules of privilege apply to discovery 
as apply at trial).

Because of the relevance and privilege limitations, the requesting party first 
must determine whether the material he seeks to discover consists of litigation 
or business records. Discovery requests involving litigation systems often will 
implicate issues of privilege, while those involving business record-systems 
primarily will implicate considerations of relevance. A discussion of each 
system in light of the privilege and relevance standards follows.
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Business-Record Systems. A party may seek discovery of the respond
ent’s data base and software for two general reasons. First, the discovering 
party may have his own computer and wish to obtain respondent’s data base 
and software for independent analysis and review. In an antitrust suit, for 
example, one party may want to analyze several defendants’ data bases in 
order to obtain evidence of price fixing. Second, a party may question or find 
inadequate the responses to interrogatories that respondent’s computer 
prepared, and wish to use the data base and software to verify or supplement 
the responses. For example, a party may prefer to run respondent’s sales 
figures through his own computerized accounting system in order to check 
their accuracy.

A party may discover respondent’s data base only if he can prove that the 
entire data base is relevant to the subject matter of the suit.75 Because one goal 
of the rules is to promote complete discovery,76 the concept of relevance is 
necessarily broad. Thus, any evidence that is “reasonably calculated to lead to 
the discovery of admissible evidence” is relevant.77 The Supreme Court has

75. See notes 69-72 supra and accompanying text (discussing standard of relevance under rules 26 and 
34).

76. See 8 C. Wright & A, Miller, supra note 30, § 2001, at 15 (philosophy of discovery rules is that 
every party entitled to disclosure of all relevant information in possession of any person).

77. Fed. R. Civ. P. 26(b)(1); see Harris v. Nelson, 394 U.S. 286, 297 (1969) (discovery rules 
inapplicable to habeas corpus proceedings because broad-ranging inquiry they provide would render 
efficient and effective administration of habeas corpus impossible); United States v. American Tel. & Tel. 
Co., 461 F. Supp. 1314, 1341 (D.D.C. 1978) (in complex litigation, discovery must be something of “fishing 
expedition” to effectuate purpose of discovery rules); Pierson v. United States, 428 F. Supp. 384, 390 (D. 
Del. 1977) (discovery rules designed to provide access to fullest possible knowledge of issues and facts 
before trial).

Despite the vast body of case law supporting the proposition that the Federal Rules of Civil Procedure 
provide for broad discovery, relevance to the subject matter of the suit remains the test. See Pierson v. 
United States, 428 F. Supp. at 390 (relevance initial discovery question). Cases and proposals for 
amendments to rules, however, indicate that courts are retreating from a strict adherence to the concept of 
relevance.

For example, the Supreme Court recently indicated that relevance is not the only factor that a court 
should look to when deciding whether to permit discovery. In Herbert v. Lando, 441 U.S. 153, 177 (1979), 
the majority balanced the rule 26(b)(1) relevance standard against the rule 1 requirement to construe the 
rules to secure “just, speedy, and inexpensive” dispute resolution, id. at 177 (emphasis in original), and 
concluded that the district court should limit discovery when justice requires. Id.

In 1977, and again in 1980, an American Bar Association committee proposed an amendment to rule 
26(b)(1) limiting discovery to only those materials relating to the “claim or defense” of any party, rather 
than to materials relating to the “subject matter” of the suit. Section of Litigation, American Bar 
Association, Second Report of the Special Committee for the Study of Discovery Abuse 2, 
4a-5a (Revised Preliminary Draft, September 1980).

The recently adopted amendments to the Federal Rules did not include the ABA’s proposed change. See 
Committee on Rules of Practice and Procedure of the Judicial Conference of the United States, Revised 
Preliminary Draft of Proposed Amendments to the Federal Rules of Civil Procedure, 80 F.R.D. 323, 332 
(1979) (although change in scope of discovery considered, abuse of discovery not so widespread as to 
require such a basic change). The matter, however, has not been laid to rest. In the Supreme Court’s 
statement on amendments to the Federal Rules of Civil Procedure Justices Powell, Stewart, and Rehnquist 
dissented, convinced that unnecessary discovery goes unchecked in far too many cases. Dissenting 
Statements on Amendments to the Federal Rules of Civil Procedure, 100 S. Ct. No. 16, at 1-3 (1980).

If the ABA’s proposed amendments are adopted in the future, it is important to recognize the 
consequences to computer discovery. Many of the items currently discoverable, such as various data bases, 
are only available because of the broad standard of relevance. Discovery of software, another marginal 
case, also rests on the broad concept of relevance. If the scope of discovery narrows, it is conceivable that 
these components of computer systems will no longer be discoverable.
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suggested, however, that a judge may prohibit discovery if the requesting 
party’s aim is to gather information for use in proceedings other than the 
pending suit, or when a party’s aim is to delay bringing a case to trial, or to 
embarrass or harass the person from whom discovery is sought.78

In view of these considerations, whether a court can compel discovery of a 
data base depends upon the ability of the requesting party to prove relevance. 
If the entire data base is relevant,79 a court will allow the party to obtain the 
data base even if the party seeks the information in order to subject it to 
independent analysis.80 If the requesting party wants the data base for the 
purpose of supplementing interrogatory responses, however, the trial judge 
will approve the request only if the party’s motive is not harassment.81 As a 
matter of policy, unless the request clearly indicates an intent to harass 
the respondent, judges should allow requests for relevant material in order to 
make maximum use of whatever computer resources a discovering party 
possesses.

Although courts should apply discovery rules liberally to permit discovery 
of data bases, they should restrict discovery of software; information con
tained in software is rarely relevant to the subject matter of the law suit. 
Programs generally contain no information that concerns the central issues of 
the litigation, and thus programs will not be relevant unless the computer’s 
performance is at issue.82 If the requesting party wants the software for no 
reason other than to run programs on his own system, and cannot demon-

78. See Herbert v. Lando, 441 U.S. 153, 177 (1979); Oppenheimer Fund Inc. v. Sanders, 437 U.S. 340, 
352 n.17 (1978).

79. The question of whether the entire data base is relevant will depend upon the nature both of the suit 
and of the stored data. For instance, if X Corporation sues Y Corporation for price-fixing in the electronic 
appliance market, and Y has a data base containing nothing but sales information on electrical appliances, 
Ys entire data base is relevant. If Y also sells camping goods, however, and combined sales data are in the 
data base, the entire data base is not relevant. Y, however, is not precluded from segregating data in its data 
base.

80. A data base is, in a sense, a single unit of information composed of interrelated sub-units. See note 8 
supra and accompanying text (discussing data bases). The data base structure may cause problems for 
parties requesting discovery of data bases. Quite possibly, a court would deny a request to discover a data 
base, regardless of the relevency of the majority of the data in the data base, if some portion of the data were 
irrelevant. Such a ruling might effectively foreclose discovery of the relevant information, because it is often 
difficult and prohibitively expensive to segregate data contained in the data base.

Recognizing this possibility, drafters of future rules may wish to consider a “substantially all” test for 
data bases. The test would work as follows: if substantially all of the information in a data base is relevant, 
the data base is discoverable, even if discovery results in the disclosure of some irrelevant information. This 
test would be particularly appropriate when the cost of segregating the relevant and irrelevant portions of 
the data base is fairly high.

81. Rule 26(e) governs supplementation of interrogatory responses. Fed. R. Civ. P. 26(e). As a general 
rule, a party has no duty to supplement his responses. Id. A party must supplement responses, however, 
that deal with the identity of individuals who either will testify or who have knowledge that would lead to 
discoverable material. Id. at 26(e)(1). A party must also supplement answers to interrogatories when he 
discovers that a prior response was incorrect. Id. at (2). Finally, the court, at its own discretion, may order 
a party to supplement interrogatories. Id. at (3); cf. Rogers v. Tri-State Materials Corp., 51 F.R.D. 234, 245 
(W.D. W. Va. 1970) (rule 26(e)(3) provides district court with latitude to require supplementation of 
interrogatories).

82. For one case in which programming of the computer was at issue, and the trial judge nevertheless 
ordered an evidentiary hearing on the burdens of production before allowing discovery to proceed, see 
Dunn v. Midwestern Indem., 88 F.R.D. 191, 195, 197 (S.D. Ohio 1980) (plaintiffs seek to discover 
computer programs of defendant to determine if computer programmed with standards fostering racial 
discrimination).
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strate relevance to a trial issue, the judge should deny the request.83 If, 
however, the requesting party doubts the correctness or veracity of respond
ent’s responses to interrogatories, and the process by which the respondent 
derived those answers, the software that produced the answers may become 
relevant.84 In this case a request for software would constitute a request for 
supplementation of responses to interrogatories.85 If the requesting party can 
establish a reason to doubt the respondent’s answers, the requesting party 
will have met the test of relevance.

83. See Fed. R. Civ. P. 26(b)( 1) (discovery permitted only for material relevant to subject matter of the 
action). Software should be discoverable as long as familiarity with the software’s operation would enable 
the discovering party to understand how the respondent produced his data. See United States v. Dioguardi, 
428 F.2d 1033, 1038-39 (D.C. Cir.) (defendant in criminal action had right to discover computer programs 
used by Government to calculate figures used as evidence at trial), cert, denied, 400 U.S. 825 (1970); Dunn 
v. Midwestern Indem., 88 F.R.D. 191, 193, 195 (S.D. Ohio 1980) (discovery request for programs relevant 
when plaintiff seeks to show that defendant’s computer programmed with standards fostering racial 
discrimination).

84. See United States v. Dioguardi, 428 F.2d 1033, 1038-39 (2d Cir.) (court recognizes defendant has 
right to discover program in order to test validity of computer’s results), cert, denied, 400 U.S. 825 (1970).

85. For a discussion of the trial court’s sole discretion in granting or denying requests for supplementa
tion, see note 81 supra and accompanying text.

86. A trade secret is any “formula, pattern, device or compilation of information which is used in one’s 
business, and which gives him an opportunity to obtain an advantage over competition who do not know or 
use it.” Restatement of Torts § 757, comment b (1939).

87. See United States v. IBM, 67 F.R.D. 40, 46-47 (S.D.N.Y. 1975) (court will issue rule 26(c) 
protective order if disclosure of commercial information will cause “clearly defined and very serious 
injury”).

88. Cf. id. at 47 (if information sought to be discovered meets criteria for trade secret, court may issue 
protective order to prevent disclosure). See also Fed. R. Civ. P. 26(c) (judge may make any order justice 
requires, including order that discovery not be had, to protect interests of party).

89. The respondent may have purchased the software, as part of a package, from a software distributor 
or computer manufacturer. Software packages are usually sold or leased pursuant to contracts prohibiting 
disclosure. D. Brandon & S. Segelstein, Data Processing Contracts 122-23(1976).

90. Monaco v. Miracle Adhesives Corp., 27 Fed. R. Serv. 2d 1401, 1402 (E.D. Pa. 1979) (no protective 
order issued when respondent failed to show that disclosure of allegedly confidential information would 
result in clearly defined and serious injury) (citing United States v. IBM, 67 F.R.D. 40 (S.D.N.Y. 1975)).

91. Rule 34(a) permits testing of relevant tangible objects as well as entry upon another party’s land to

Although relevance is the most significant obstacle to obtaining access to a 
business record system, relevant information occasionally may not be 
discoverable because of a trade secret86 privilege.87 If the respondent can 
prove that a trade secret privilege protects his software from disclosure, a 
court may deny a request for production of relevant software despite 
relevance.88 Because the software that runs the computer performs a particu
lar function,89 and once revealed, is easily copied and distributed, respondent 
might be entitled to a protective order if he can show that disclosure of the 
software “will result in clearly defined, serious injury.”90 Such injury might 
include diminished revenue due to lost sales or loss of competitive advantage 
as other companies reap the benefits of the software without having borne the 
expense of development costs. Thus, unless the requesting party can guaran
tee that the software will remain secret, the court should not require the 
respondent to produce it.

If a discovering party seeks respondent’s software for the purpose of 
verifying responses, however, the rule 34 provision for entry to make tests 
may enable him to surmount the trade secret privilege. Rule 34 allows a party 
to enter respondent’s land to test, inspect, or sample any designated object.91 
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If the discovering party has grounds to question the accuracy of respondent’s 
computer or program, but cannot obtain the software because of trade secret 
problems, he could use rule 34 to test respondent’s computer. The discovering 
party could perform the test by submitting previously analyzed data to the 
respondent, who would run them through the computer using the same 
program that provided the questioned response. The discovering party could 
then analyze the results to ascertain whether the expected results were 
achieved, thereby discovering whether the computer and the programs are 
accurate.

One criminal case, United States v. Dioguardi,* 92 suggested testing as a way 
to avoid the need to discover software.93 In Dioguardi the defendant was 
convicted of bankruptcy fraud partly on the basis of calculations produced by 
a specially prepared computer program.94 On appeal, the United States Court 
of Appeals for the Second Circuit ruled that the defendant was entitled to 
discover the program.95 Despite the Government’s failure to produce the 
program, the Second Circuit upheld the conviction because the defendant 
never clearly manifested with sufficient clarity his desire to obtain the 
program.96 Although Dioguardi is a criminal case the point it makes is 
applicable to civil litigation. A discovering party may run experimental data 
through respondent’s computer to verify the correct functioning of a pro
gram, and thereby avoid conflict over production of software.97

make tests. Fed. R. C1V. P 34(a). For the full text of rule 34(a) see note 67 supra.
92. 428 F.2d 1033 (2d Cir.), cert, denied, 400 U.S. 825 (1970).
93. Id. at 1037.
94. Id.
95. See id. at 1038 (“incomprehensible” that prosecutor should permit witness to testify as to computer 

results without having program available for defense scrutiny).
96. See id. (argument that defense entitled to check computer calculations hidden beneath “avalanche” 

of other pointless arguments). In addition, the Dioguardi court noted that the defendant could have used a 
simple hand-held calculator to duplicate the computer’s results. Id. at 1039.

97. Testing may occur regardless of whether the respondent is willing to allow the test. On its face, rule 
34 does not distinguish between requests for documents and requests to enter upon another’s land for 
testing. Fed. R. Civ. P. 34(a). Thus, it appears that relevance, the standard for document discovery, is also 
the standard for entry upon land. See notes 87-91 supra (discussing relevance standard under rules 26 and 
34). Despite this, at least one court has held that the requesting party’s entry onto private land imposes a 
greater burden on the respondent than document production would. Belcher v. Bassett Furniture Indus., 
Inc., 588 F.2d 904, 908 (4th Cir. 1978). If this is so, courts will not order entry upon land unless the degree 
to which the inspection aids the search for truth outweighs the burdens and dangers created by the 
inspection. Id. See also 8 C. Wright & A. Miller, supra note 30, § 2040 (order limiting discovery 
appropriate if burden on respondent outweighs advantage to discovering party).

98. There are two types of litigation systems. A full-text system stores the entire text of all documents 
an attorney has entered into the system. Computer Support Systems, supra note 8, at 269. An index
summary system, on the other hand, contains only index fields containing information such as the title, 
author, date, and a brief abstract of the documents’ contents. Id. at 270.

In addition, litigation systems generally employ one of the two major search methods. Id. at 269-71. See 
also Litigation Support Systems, supra note 3, §§ 4.46-4.51 (describing construction and use of data 
bases employing taxonomies and hierarchical search techiniques). With a keyword search, the search 
method employed by LEXIS and WESTLAW, the attorney specifies the words or phrases describing the 
subject that interests him. The computer then scans the data base and produces all documents containing 

Litigation Support Systems. A party seeking discovery of litigation
systems98 must meet the same relevance and privilege tests applicable to 
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business record systems." Relevance, however, is rarely an issue in discovery 
of litigation systems. The very fact that the respondent established the system 
for the litigation indicates that most if not all of the material the system 
contains is relevant to the suit.99 100 On the other hand, the heavy involvement of 
attorneys in the creation of the litigation system opens the door to work 

these words. Full-text systems generally employ keyword searches because there is a greater probability of 
finding keywords when the data base has the full text of documents rather than a summary, as with index 
systems.

A keyword search works in the following manner: suppose a shareholder sues Y Corporation for 
misrepresentation in a proxy concerning a recapitalization. One issue concerns views expressed by various 
board members at a board meeting on January 1, 1970. The law firm representing Y Corporation has a full
text data base, and an attorney would like to recover all documents relevant to this issue. Using a keyword 
search, the attorney might select combinations of keywords or phrases such as “board meeting,” 
“recapitalization,” “January 1, 1970,” etc. The computer would then search the data base, providing the 
attorney with documents containing the requested combinations of keywords. For a general discussion of 
the use of full-text systems in litigation support, see Rubin, The Application of Full-Text Retrieval to 
Litigation Support, 11 Forum 1136(1976); Olsen & Goodrich, Litigation Support Systems—Present Status 
and Future Use, 11 Forum 832, 845-49(1976).

An index search differs from a keyword search because it involves the search of an index rather than the 
text of entire documents. The index contains a key consisting of fields that store information describing the 
document. Thus, a key might have one field describing the nature of the document (e.g., L=letter, 
M = memorandum, D = deposition), a second for the document date (e.g., 07/04/81), a third for the trial 
issue to which the document relates (e.g., ^misrepresentation, 2 = negligence) and a fourth summarizing 
the document’s contents. An attorney would enter a key of the types he wanted to find in each field, and the 
computer would search its index for fields of documents that match the request. If an attorney sought to 
find all memoranda dealing with misrepresentation written after July 1, 1981, he might enter M0701811 
into the computer. The computer then would provide him with a list of all relevant documents. For an 
excellent discussion of index searches, see Olson & Goodrich, Litigation Support—Present Status and 
Future Use, 11 Forum 832, 834-45(1976).

Both methods have advantages and disadvantages. The index system requires the attorney or paralegal 
coding key fields to determine accurately the issue to which each document relates. The keyword system 
shares no similar risk because the full text of a document is stored, but an attorney must develop the ability 
to pick the correct keywords that will turn up the document he needs. See generally id. 839-52.

99. See notes 69-74 supra and accompanying text (discussing relevance and privilege prerequisites to 
computer discovery).

A well-developed litigation system stores trial-related documents in an organized fashion enabling a 
party to obtain rapidly any information about the litigation. See Litigation Support Systems, supra 
note 3, § 4.09 (discussing various methods of storing documents for quick access). Consequently, a party 
should attempt to discover as much of respondent’s litigation system as the rules allow. Initially, a 
discovering party should attempt to obtain use of respondent’s entire system. Discovery of an entire 
litigation system would yield both the data base and software, enabling a discovering party to run the 
system on his own computer with no additional programming. If the court denies this request, a party next 
should attempt to discover the data base alone, thereby acquiring all computerized information relevant to 
the litigation. If the court deems the data base immune from discovery on privilege or relevance grounds, a 
party next should attempt to discover the entire index. By obtaining the index a party would learn 
something about all computerized documents in respondent’s possession. Failing this, a party may 
undoubtedly obtain any individual document from respondent’s system, provided that the document does 
not contain work product. It is irrelevant that an individual document is stored in the litigation system 
rather than in respondent’s filing cabinet.

As technology advances, discovery of litigation system software probably will become increasingly 
insignificant. Every firm probably will use standardized software for every trial, with only the codes 
defining issues subject to change.

100. For the sake of simplicity, this note assumes that all documents in the litigation system are 
relevant. This is a logical assumption, as a litigation system is a collection of documents needed to try a suit, 
that collection being, almost by definition, relevant.
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product privilege claims.101 Consequently, the discussion that follows concen
trates on work product issues.

A discovering party must meet the requirements of rule 26(b)(3),102 which 
protects attorney work product, in order to discover information and 
litigation systems that qualify as trial preparation material.103 In order to 
obtain the protection of the rule a party must demonstrate that the material 
sought was prepared “in anticipation of litigation or for trial.”104 The rule 
then divides such trial preparation material into two classes. The rule accords 
“mental impression work product” absolute immunity from discovery.105 A 
qualified privilege protects all other, “[non-]mental impression work prod
uct.” A party may discover material protected by the qualified privilege if he 
makes showings sufficient to overcome his opponent’s claim of privilege. 
Initially, the discovering party must demonstrate a “substantial need” for the 
information in the preparation of his case.106 Then the discovering party must 
prove that he is unable to obtain the “substantial equivalent” of the data base 
without “undue hardship.”107 Throughout, the judge must consider the 
possibility that an order compelling discovery might provide one litigant with 
a “free-ride” on another’s system.108

Judicial interpretations of the “substantial need” requirement indicate that 
most courts will deny requests for discovery of a litigation system.109 Courts

101. See note 73 supra and accompanying text (briefly discussing work product protection afforded by 
rule 26(b)(3)); note 102 infra (supplying pertinent portions of rule 26(b)(3)).

102. Rule 26(b)(3) provides in part:

Subject to the provisions of subdivision (b)(4) of this rule, a party may obtain discovery of 
documents and tangible things otherwise discoverable under subdivision (b)(1) of this rule 
and prepared in anticipation of litigation or for trial by or for another party or by or for that 
other party’s representative . . . only upon a showing that the party seeking discovery has 
substantial need of the materials in the preparation of his case and that he is unable without 
undue hardship to obtain the substantial equivalent of the materials by other means. In 
ordering discovery of such materials when the required showing has been made, the court 
shall protect against disclosure of the mental impressions, conclusions, opinions, or legal theories 
of an attorney or other representative of a party concerning a litigation.

Fed. R. Civ. P. 26(b)(3) (emphasis added).
103. See id.
104. Id.
105. Id. (court shall guard against disclosure of attorney’s mental impressions, opinions and legal 

theories). Mental impression work product consists of material that contains information reflecting an 
attorney’s assessment of his own case. See C. Wright & A. Miller, supra note 30, § 2026 at 230-31 
(courts do not require disclosure of impressions of strong and weak points of case).

106. Fed. R. Civ. P. 26(b)(3); see notes 109-13 infra and accompanying text (discussing “substantial 
need” requirement for discovery of non-mental impression work product under rule 26(b)(3)).

107. Fed, R. Civ. P. 26(b)(3); see notes 114-16 infra (discussing “substantial equivalent without 
undue hardship” test for discovery of non-mental impression work product).

108. See Advisory Committee Notes Accompanying 1970 Amendments to Rule 26, 48 F.R.D. 459, 501 
(1970) (each side should prepare independently so that neither automatically benefits from adversary’s 
preparation). The policy of encouraging independent trial preparation is at the heart of our adversary 
system. In Hickman v. Taylor, 329 U.S. 495 (1947), the source of today’s rule 26(b)(3), Justice Jackson 
stated “a common law trial is and always should be an adversary proceeding. Discovery hardly was 
intended to enable a learned profession to perform its functions either without wits or on wits borrowed 
from the adversary.” Id. at 516 (Jackson, J., with Frankfurter, J., concurring); see United States v. 
Chatham City Corp., 72 F.R.D. 640, 643 (S.D. Ga. 1976) (because each side encouraged to prepare 
independently, diligent litigant need not permit adversary to “feast where the fruits of his labors are freely 
served”).

109. Again, this is true only for requests to discover an entire system, a data base, or software. Requests 
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have ruled that a showing that the “material sought may be useful” does not 
satisfy the “substantial need” standard.* 110 Furthermore, demonstrating that 
discovery of the litigation system will expedite proceedings, facilitate the 
production of proof, narrow the issues at trial, or reduce the quantity of 
evidence probably will not suffice.111 Thus, even a request to discover the 
index to the litigation system, the least intrusive request,112 probably is too 
broad to meet the “substantial need” standard.113

for individual documents stored in a litigation system may be allowed or denied as if the documents were 
not stored in the computer.

110. See J.H. Rutter Rex Mfg. Co. v. NLRB, 473 F.2d 223, 234 (5th Cir.) (“mere surmise” that 
materials protected by qualified privilege would be useful to impeach witness insufficient to justify 
discovery), cert, denied, 414 U.S. 822 (1973); United States v. Chatham City Corp., 72 F.R.D. 640, 644 
(S.D. Ga. 1976) (defendant’s general need for materials does not justify “massive foray” into qualified work 
product; defendant can obtain substantial equivalent of information through depositions or interrogato
ries). The discovering party must make a threshold showing of necessity to satisfy the “substantial need” 
test. See, e.g., United States v. O.K. Tire & Rubber Co., 71 F.R.D. 465, 467-68 (D. Idaho 1976) (because 
information defendant required available from public sources, showing of necessity insufficient to justify 
discovery of qualified privilege work product); Breedlove v. Beech Aircraft Corp., 57 F.R.D. 202, 205 
(N.D. Miss. 1972) (because discovering party already possesses means of obtaining information requested, 
showing of need insufficient to justify discovery of trial preparation materials); Hodgson v. General Motors 
Acceptance Corp., 54 F.R.D. 445, 446-47 (S.D. Fla. 1972) (because discovering party already possesses 
almost all information it seeks to discover, balancing of interests favors qualified work product privilege).

111. See Brennan v. Engineered Prods., Inc., 506 F.2d 299, 303 (8th Cir. 1974) (vague assertions that 
requested information would expedite case, facilitate production of proof, narrow issues, and reduce 
evidence insufficent to demonstrate substantial need).

112. Because the index request would yield only a list of the contents of respondent’s data base, it 
represents a lesser intrusion than a request for the entire litigation system, which includes the index, the text 
of documents, and the software. The Antitrust Procedural Improvements Act of 1980, Pub. L. No. 96-349, 
94 Stat. 1154(1981), appears to recognize the greater intrusion afforded by production of the whole system, 
when it provides for discovery of “any digest, analysis, selection, compilation . . . and any index or manner 
of access thereto.” Id. § 2(a)(3)(i). Though production in accordance with the Act does not constitute a 
waiver of any right or privilege assertable during discovery, id. § 2(b)(3), the Act implies that Congress 
recognized the value of discovering indices as a source of information.

113. Courts have acknowledged that an overbroad discovery request will defeat a claim of necessity. See 
J.H. Rutter Rex Mfg. Co. v. NLRB, 473 F.2d 223, 231 (5th Cir.) (that file might contain valuable relevant 
evidence does not justify “wholesale fishing expedition” in derogation of privilege), cert, denied, 414 U.S. 
822 (1973); United States v. Chatham City Corp., 72 F.R.D. 640, 643-44 (S.D. Ga. 1976) (claim of 
necessity to see investigative file no more than desire to learn extent of Government’s case; “massive foray” 
disallowed); Fletcher v. Meserve, 20 Fed. R. Serv. 2d 202, 204-05 (D. Mass. 1975) (request for all 
correspondence in third party defendant’s claims file far too broad, particularly when correspondence 
conceivably contains protected material).

114. Fed. R. Civ. P. 26(b)(3) (party seeking to discover another party’s trial preparation materials 
must demonstrate inability to obtain “substantial equivalent” without “undue hardship”).

115. United States v. Chatham City Corp., 72 F.R.D. 640, 644 (S.D. Ga. 1976) (information found in 
investigative reports available by deposition or written interrogatories; cost or inconvenience of taking 
deposition not “undue hardship” justifying discovery of qualified immunity work product); Arney v. Geo. 
A. Hormel & Co., 53 F.R.D. 179, 181 (D. Minn. 1971) (information plaintiff seeks obtainable through 
taking of deposition; costs or inconvenience of deposition do not constitute “undue hardship”).

The second prerequisite to discovery of qualified immunity work product, 
the “substantial equivalent” standard, probably also will bar requests for 
discovery of litigation systems. This standard requires a party wishing to 
discover qualified immunity work product to demonstrate that he is unable to 
obtain the “substantial equivalent” of the information without undue hard
ship.114 Courts have held that the costs and inconvenience of obtaining the 
substantial equivalent are insufficient to justify discovery of qualified immu
nity work product.115 In addition, courts will not permit discovery of 
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materials representing attorney work product if the discovering party may 
obtain the information in another way.116 Although a party might meet these 
burdens for a particular document contained in the respondent’s system, in 
only the most unusual of cases will the requesting party be able to meet the 
burden for a significant part of the entire data base.

116. See, e.g., United States v. Chatham City Corp., 72 F.R.D. 640, 644 (S.D. Ga. 1976) (because 
“substantial equivalent” of witnesses’ statements obtainable through interview, deposition, or interroga
tory, discovery of Government investigative files denied); Almaguer v. Chicago, Rock Island & Pac. R.R., 
55 F.R.D. 147, 149-50 (D. Neb. 1972) (discovery of witness’ statement denied because witness previously 
available and never deposed by discovering party); Tinder v. McGowan, 15 Fed. R. Serv. 2d 1608, 1610 
(W.D. Pa. 1970) (when plaintiff already obtained information through depositions, desire to prove 
depositions false no justification for discovery of investigative reports and witness statements).

117. See Fed. R. Civ. P. 26(b)(3) (party may discover qualified immunity work product upon showing 
of substantial need and undue hardship).

118. See id. (court shall protect against disclosure of attorney’s mental impressions, conclusions, 
opinions, or legal theories).

119. See Advisory Committee Notes Accompanying 1970 Amendments to Rule 26(b)(3), 48 F.R.D. 
487, 502 (1970) (to protect mental impresssion work product court may find it necessary to order 
disclosure of document with portions deleted); Duplan Corp. v. Moulinage et Retorderie de Chavanoz, 509 
F.2d 730, 736 (4th Cir. 1974) (court protected opinion work product from disclosure by permitting 
discovery of documents only after mental impressions excised), cert, denied, 420 U.S. 997 (1975); 8 C. 
Wright & A. Miller, supra note 30, § 2026 (to carry out rule 26(b)(3) court may order production of 
document with portions deleted).

120. See Pretrial Hearing Transcript at 50-51, In re IBM Peripherial EDP Devices Litigation, 5 
Computer L. Serv . 878 (N.D. Cal. 1975) (assertion that production of documents from litigation system 
would disclose work product).

121. See Computer Support Systems, supra note 8, at 287-90 (no violation of work product privilege 
when documents disclosed had been chosen for entry into litigation system on basis of mechanical criteria).

122. See id. at 278-84 (discussion of factors courts should consider when evaluating requests to discover 
litigation systems).

If a party surmounts the substantial need and undue hardship require
ments, the court will permit discovery of qualified immunity work product 
stored in a litigation system.117 The respondent, however, might attempt to 
forestall discovery of the complete litigation system by asserting that many of 
the documents in the system contain mental impression work product that 
need not be disclosed.118 Because the discovery rules allow courts to permit 
discovery of such materials after the mental impression work product has 
been excised,119 however, courts should permit discovery of all but the 
privileged portions of the litigation system. Respondent might further assert 
that the mere identity of documents selected for storage in a litigation system 
constitutes mental impression work product, because the selection of a 
document necessarily reveals that the respondent’s attorney regards the 
document as integral to his trial strategy.120 Nevertheless, this argument 
should not prevent discovery if the respondent enters documents into the 
system on a nonselective basis, for example by including all documents or by 
using a mechanical means of choosing which documents to enter.121 In such 
situations document selection entails no element of an attorney’s mental 
impressions.

Two commentators argue that, in addition to the discovery rules, courts 
should consider important policy concerns when evaluating a party’s request 
to discover respondent’s litigation system.122 Sherman and Kinnard argue 
that the following factors should influence a court’s decision to deny access to 
a respondent’s litigation support system: the respondent’s special expertise 
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with the documents that enables the respondent to construct a better system, 
the time required to analyze the documents, the comparative costs of using 
respondent’s system rather than an alternative system; and the possibility of 
obtaining an index to respondent’s system elsewhere.123 Sherman and Kin
nard believe that these factors will enable the courts to strike a balance 
between the need for broad discovery124 and the policy of preventing litigants 
from enjoying a “free-ride” on the work product of their adversaries.125 The 
authors conclude by suggesting that cost and time considerations contribute 
to the “undue hardship” that results from depriving a party of access to 
respondent’s litigation system.126

123. See id. at 277-78 (suggesting that courts’ failure to consider these factors in IBM Peripheral EDP 
Devices Litigation resulted in improper decision on “undue hardship” issue).

124. See id. at 278-84 (discussing factors affecting party’s ability to obtain “substantial equivalent” of 
information necessary to mount effective case).

125. Id. at 295.
126. See id. at 283-84 (only when court certain that party’s financial condition renders him unable to 

pursue discovery should court, in deference to policy favoring adequate access to information, permit 
access to adversary’s litigation system).

127. Id. at 278-79.
128. Sherman and Kinnard argue that due to the discovering party’s lack of familiarity with 

respondent’s documents and subject matter, his litigation system would be markedly inferior to 
respondent’s. Id. at 278. Consequently, the discovering party’s system would not contain the “substantial 
equivalent” of the information held by respondent. Id. Sherman and Kinnard suggest that the “substantial 
equivalent” standard of rule 26(b)(3) would allow the court to permit the discovering party to gain access 
to respondent’s litigation system. Id.

129. Id. at 281.
130. Id. See also notes 114-16 supra and accompanying text (discussing “substantially equivalent” test). 

The authors support their argument by pointing to rule l’s mandate of “just, speedy and inexpensive” 
litigation. Computer Support Systems, supra note 8, at 281.

When they refer to the “substantially equivalent” test, the authors apparently mean the “undue 
hardship” clause of rule 26(b)(3). They argue, in effect, that to obtain the “substantial equivalent” of 
respondent’s information, the discovering party should not have to endure the “undue hardship” of 
creating his own litigation system. Instead, the discovering party should be granted access to respondent’s 
system.

131. Id. at 282-84.
132. See note 108 supra and accompanying text.

Essentially, the Sherman-Kinnard argument is one of maximization of 
resources. It states that a respondent’s familiarity with his own documents 
and special expertise in dealing with the documents’ subject matter enables 
the respondent to prepare a litigation system more cheaply and more 
effectively than his adversary could.127 Therefore, it suggests that the 
adversary should be able to gain access to respondent’s litigation system.128 
When discussing the time and cost of creating a litigation system the authors 
argue that courts should apply a cost-benefit analysis to determine if system 
duplication by the discovering party would be so wasteful129 as to meet the 
“substantial equivalent” test of rule 26(b)(3).130 Finally, the authors note that 
although financial considerations alone generally are not grounds for per
mitting discovery, discovery might be proper if a party were so impoverished 
that the denial of access to another party’s litigation system would render the 
“substantial equivalent” test meaningless.131

Though Sherman and Kinnard’s suggestions have intuitive appeal, the 
policy of the federal rules requiring litigants to prepare their own case132 
militates against permitting broad discovery of litigation systems. The 
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proposition on which Sherman and Kinnard base their advocacy of wide- 
ranging discovery—that litigants should begin trial on an even footing—is 
untenable. The difference between possessing and not possessing a litigation 
system is similar to the difference in resources possessed by a sole practitioner 
and a firm with 100 attorneys. Yet few commentators would argue that every 
litigant’s attorney must have equal resources. Rule 26(b)(3) requires litigants 
to perform their own trial preparation, allowing discovery of qualified 
immunity work product only when there are no other means of obtaining 
essential information.133 By allowing the discovery of litigation systems, the 
development of which requires the expenditure of significant amounts of time, 
effort, and money, the courts would undermine the policy behind rule 
26(b)(3) and chill the development of such systems.134

133. See notes 110-16 supra and accompanying text (discussing “substantial equivalent” and “undue 
hardship” tests as prerequisites to discovery of qualified immunity work product).

134. Sherman and Kinnard themselves acknowledge this fact. See Computer Support Systems, supra 
note 8, at 281 (unless party afforded work product protection for support system, incentive to create it will 
disappear, leading to slower and more protracted litigation).

135. See id. at 280 n.57, 281 n.60 (setting forth some economic arguments supporting discovery of 
litigation systems).

136. This determination involves two sparate questions: whether there is an appropriate production 
medium and whether respondent should be compelled to provide the information in such a medium.

137. Magnetic tape and disk are the best computer-readable media because they store large quantities of 
information in a form that provides for quick and easy access. Paper tape and punch card also are 
computer-readable media; however, they are more difficult to use, especially when large quantities of 
information are involved. The advent of optical character readers (OCR), which can read certain types of 
typed documents directly into the computer, suggests an ordinary document may be a computer-readable 
medium.

138. Microfiche permits the storage of large quantities of information in a small amount of space. Thus, 
microfiche may be the appropriate production medium when large quantities of documents are involved. 
To read microfiche, an attorney needs a microfiche reader. These machines are relatively inexpensive and 
suuficiently compact to be kept in the attorney’s office.

Further, Sherman and Kinnard’s arguments apparently are based more 
upon market economics and an intuitive notion of justice than upon current 
interpretations of the rules.135 If the Advisory Committee and Congress 
should determine that the goals enunciated by Sherman and Kinnard are 
reasonable and worthwhile, then they should amend the rules. Until that 
time, the current notions of the rules’ functions will continue to bind the 
courts.

D. PRODUCTION IN A PARTICULAR MEDIUM

Once a court determines what computerized information is discoverable, it 
may have to determine whether to compel respondent to produce the 
information in an appropriate production medium.136 A discovering party 
who has a computer and expects to receive voluminous quantities of 
information might prefer to receive the material in a computer-readable 
medium.137 Alternatively, a discovering party that has no computer or that 
expects to receive only small quantities of information or information that 
requires only simple analysis might prefer to receive information in the form 
of computer print-outs or microfiche.138 Selection of the means of production 
is an easy problem, the answer to which depends on the needs and capabilities 
of the parties. The more difficult and important question, and one that the 
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court rather than the parties must decide, is whether respondent should be 
compelled to produce information in the form specified by the discovering 
party.

Rule 34, governing production of documents,139 suggests that a discovering 
party should receive discovery in whatever form he desires. Rule 34 provides 
for discovery of documents and things, “including . . . data compilations . . . 
translated, if necessary, by the respondent through detection devices into 
reasonably usable form.”140 The Advisory Committee Notes state that the 
definition of “documents” is meant to reflect changing technology.141 The 
Committee observed that in some instances the rule requires respondent to 
supply computerized information in the form of a print-out.142 Although the 
Advisory Committee mentions only print-outs, its statement may be interpre
ted as an example of, rather a limitation upon discovery media. This 
interpretation seems particularly persuasive if the rules are viewed as 
facilitating efficient litigation.143

Several courts that have considered the production medium issue have 
concluded that a discovering party may specify the form in which he wishes to 
receive the requested material.144 In Adams v. Dan River Mills, Inc.,w for 
example, the United States District Court for the Western District of Virginia 
compelled production of computer cards and tapes, over defendant’s objec
tion that plaintiff had already received print-out information.146 The court, 
recognizing that production of information in a computer-readable form 
would be less expensive and more accurate than production in traditional 
media, interpreted rule 34 broadly to compel the production of computer 
cards and tapes.147

139. Fed. R. Civ. P. 34.
140. Fed. R. Civ. P. 34(a).
141. Advisory Committee Notes Accompanying 1970 Amendments to Rule 34, 48 F.R.D. 487, 527 

(1970). The Committee goes on to say that the rule’s inclusive description of “documents” makes it clear 
that:

Rule 34 applies to electronic data compilations from which information can be obtained only 
with the use of detection devices, and that when the data can as a practical matter be made 
usable by the discovering party only through respondent’s devices respondent may be 
required to use his devices to translate the data into usable form.

Id.
142. See id. (respondent may be required to translate data into usable form). Nevertheless, the 

Committee recognized the possibility that requiring production in a particular medium might burden the 
respondent. Id. The Committee stated that the court can protect the respondent by issuing a rule 26(c) 
order that requires the discovering party to pay costs. Id.

143. Rule 1 directs that the rules should be construed to secure the just, speedy, and inexpensive 
determination of every action. Fed. R. Civ. P. 1.

144. See In re Japanese Elec. Prods. Antitrust Litigation, 494 F. Supp. 1257, 1258, 1262 (E.D. Pa. 1980) 
(respondent must produce computer tape so that requesting party’s computer can effectively analyze data); 
Adams v. Dan River Mills, Inc., 54 F.R.D. 220, 221 (W.D. Va. 1972) (respondent must produce 
computerized tape and card master file of W-2 forms so that discovering party can prepare accurate and 
up-to-date statistics); cf. United States v. Davey, 543 F.2d 996, 999 (2d Cir. 1970) (statute permitting IRS 
to compel production of “books, papers, records” includes computer tapes; test is whether record sheds 
light on issues, not record’s form).

145. 54 F.R.D. 220 (W.D. Va. 1972).
146. Id. at 221-22.
147. See id. (Advisory Committee Notes suggest that rule 34 authorizes courts to order production of 

computer cards or tapes). Although the Advisory Committee mentioned only “print-out,” the court 
decided that Rule 34 was equally applicable to tapes and cards. Id.
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Although precedent and a common-sense interpretation of the rules 
provide a ready solution to computer production questions, courts still 
encounter difficulties when addressing such issues.148 The cause of the 
problem may stem from the resistance of litigants whose interests are served 
by opposing computer discovery motions. In order to further the policy goals 
of rule 1, courts should concentrate on the discovery issues and avoid 
becoming entangled in technical computer issues. By doing so, the courts will 
be able to make expeditious decisions permitting, when appropriate, the 
production of computerized information in whatever medium is proper.

148. See In re Japanese Elec. Prods. Antitrust Litigation, 494 F. Supp. 1257, 1259 (E.D. Pa. 1980) 
(acknowledging misunderstanding of computer discovery issue, court overturns previous decision denying 
discovery).

149. See notes 20-32 supra and accompanying text (discussing duplication as method of protecting data 
from intentional or inadvertant destruction).

150. See notes 33-65 supra and accompanying text (discussing considerations relevant to whether court 
should compel party to computerize records).

151. See notes 137-48 supra and accompanying text (discussing considerations that should guide courts 
deciding whether to compel production of computerized data in particular medium).

152. 437 U.S. 340 (1978).
153. See id. at 362 (dictum) (retrieval of information stored on computers no more expensive than 

extracting information from records stored in less modern forms). The plaintiffs in Sanders brought a class 
action alleging violations of the federal securities law, id. at 342-43, and sought an order requiring 
defendants to help compile a list of the names and addresses of class members from records maintained by 
the transfer agent of the Oppenheimer Fund. Id. at 342. The plaintiffs wanted the list in order to comply 
with the notice requirements of rule 23(c)(2). Id.

154. Id.
155. Id. The Court added that the Second Circuit’s suggestion that defendants should have used a 

“different system” to maintain their records “border[ed] on the frivolous.” Id. at 362-63. The Supreme 
Court also noted that the court of appeals had not suggested what “different system” was to be used to 
decrease costs. Id. at 363.

156. See also Litigation Support Systems, supra note 3, §§ 4.4 -4.43 (discussing costs that attorneys 

E. ALLOCATING DISCOVERY COSTS

Equitable distribution among the parties of the costs of computer discovery 
is essential to the efficient utilization of computer resources. Computer 
discovery necessarily involves costs different from those involved in the 
discovery of manually-maintained information. This note has discussed many 
situations involving special costs: the costs of duplicating data for preserva
tion,149 computerizing business records for future discovery use,150 and 
producing discovery materials in a particular medium.151 Although computer 
use gives rise to costs that would not have been incurred with other discovery 
methods, these costs usually are not excessive, especially when compared with 
the benefits that attend computer use.

In Oppenheimer Fund, Inc. v. Sanders152 a unanimous Supreme Court, in 
perceptive dicta, noted that computers generally are not cost-increasing 
devices.153 In the course of its opinion, the Court criticized the Second 
Circuit’s belief that petitioner’s use of computer records increased the costs of 
discovery.154 “Indeed,” stated the Court, “one might expect the reverse to be 
true, for otherwise computers would not have gained such widespread use in 
the 'storing and handling of information.”155 The Oppenheimer Court’s 
statements are significant because they recognize the important fact that 
computers need not increase costs.156
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Courts should recognize that computers pose new and different costs, and 
should concentrate on identifying the parties who should properly bear these 
costs. For example, a respondent who possesses a computer system will 
encounter higher-than-normal costs if, in order to comply with a discovery 
order, he must computerize materials that he would otherwise store manual
ly.157 Although courts properly may require a respondent to use his comput
er,158 they should require that the discovering party, who obtains a substantial 
benefit from respondent’s computer, bear the costs of creating a program 
suited to meeting the discovering party’s needs.159

consider in developing litigation support systems); Olson & Goodrich, Computer Support Systems, supra 
note 8, at 852 (cost of computerized data base not greatly in excess of manual system, especially when 
frequent searches for information required).

157. See notes 58-64 supra and accompanying text (suggesting that party can compel respondent to 
computerize records to further rule 1 interests in speedy litigation).

158. See notes 36-64 supra and accompanying text (discussing use of Federal Rules of Civil Procedure 
to compel party to use his computer).

159. The Supreme Court explained in Sanders that a respondent is not guilty of bad faith merely 
because his computerized information is not stored in the manner most useful to the discovering party. 437 
U.S. at 363. Thus, the respondent should not have to bear the costs of programming the computer to 
extract this information for the discovering party. See id.

160. Rule 26(c) and the Advisory Committee Notes suggest that respondent usually must bear the 
expenses of discovery. See Fed. R. Civ. P. 26(c) (protective order protects party from undue burden or 
expense resulting from compliance with discovery request); Advisory Committee Notes Accompanying 
1970 Amendments to Rule 33, 48 F.R.D. 487, 525 (1970) (in appropriate case court may require 
discovering party to reimburse respondent). See also C. Wright & A. Miller, supra note 30, § 2038 
(although not required, court may order discovering party to pay expenses).

161. See Fed. R. Civ. P. 26(c) (court may issue order to protect party from oppression and undue 
burden or expense); note 30 supra (discussing extent of court’s power under rule 26(c)).

162. To some extent, burden is equivalent to cost. Burdens, however, are not always easily quantified. 
For instance, if the court compels respondent to devote his computer to discovery, the respondent may be 
unable to use the computer for business purposes. As a result, he may fall behind in his work, make a late 
delivery, and lose a customer and commensurate goodwill. In such a case, instead of quantifying the “cost” 
to respondent, a court might choose not to force respondent to use his computer.

163. See Advisory Committee Notes Accompanying 1970 Amendments to Rule 33, 48 F.R.D. 487, 525 
(1970) (rule 26(c) protective order and rule 33(c) shift burden to interrogating party and thus imply that 
respondent usually bears burden).

164. See id. at 524 (rule 33(c) shifts burden to interrogating party by forcing such party to research 
answers to interrogatories once records made available by respondent).

165. See note 160 supra and accompanying text (Advisory Committee Notes and rule 26(c) imply that 
respondent must bear expenses of discovery).

166. Fed. R. Civ. P. 26(c); see Advisory Committee Notes Accompanying 1970 Amendments to Rule 
34, 48 F.R.D. 487, 527 (1970) (courts have ample power under rule 26(c) to protect respondent from undue 
burden or expense by restricting discovery or requiring discovering party to pay costs).

Although the respondent generally pays the costs of discovery,160 the 
federal rules do provide safeguards to protect against undue hardships.161 
Individual rules also specify when the burdens of discovery, including labor 
costs,162 should be shifted to, or shared with, the requesting party. For 
example, rule 33 requires the respondent to bear the burden of responding to 
interrogatories,163 but grants him the option of producing business records 
when the burden of ascertaining answers from the records is substantially 
similar for both parties.164 If a discovering party requests computer docu
ments, rule 34 again requires the respondent to bear the costs.165 In this 
instance, however, the court has the power under rule 26(c) to relieve any 
excessive burden imposed by production of computer materials.166
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The framework for cost distribution provided by the rules should facilitate 
the maximum use of computers while simultaneously protecting parties from 
undue hardship. For example, if the respondent has existing programs that 
are capable of answering a discovery request, the cost to respondent probably 
will be less than if the respondent had to cull through records by hand. Thus, 
the respondent properly should bear discovery costs.167 If the programs do not 
exist, however, and respondent can produce business records without addi
tional programming, he can exercise the rule 33(c) option to produce business 
records.168 If the respondent’s burden increases because of the need to create a 
program to facilitate the production of business records, rule 26(c) will allow 
the courts to prevent undue hardship.169

167. Rule 33 requires the respondent to bear costs. See note 160 supra and accompanying text 
(demonstrating that Advisory Committee Notes to rule 33 imply that respondent usually bears costs).

168. See Fed. R. Civ. P. 33(c) (respondent may produce business records rather than answer 
interrogatories if burden of formulating answer substantially same for respondent and discovering party); 
notes 52-57 supra and accompanying text (discussing use of rule 33(c) “substantially similar” test when 
deciding whether respondent must perform computer analysis of his records).

169. See Fed. R. Civ. P. 26(c) (court may make any order that justice requires to protect party from 
undue burden or expense).

170. At least one court has recognized the value of holding evidentiary hearings with expert testimony 
to resolve computer issues. In Dunn v. Midwestern Indem., 88 F.R.D. 191 (S.D. Ohio 1980), the plaintiffs 
sought to discover defendant’s computer capabilities to determine whether the defendant’s computer was 
programmed in a way that fostered racial discrimination. Id. at 193. Faced with the defendant’s contention 
that compliance with plaintiff’s request would be unduly burdensome, the court ordered a hearing to 
determine whether compliance would be “merely time consuming and laborious, or . . . impossible.” Id. at 
197.

Courts distribute costs in order to equalize the relative burdens on the 
parties. Unfortunately, it is difficult for a judge unfamiliar with computer 
technology to determine what burdens each party bears. If a judge is unsure 
about the allocation of burdens, he should conduct an evidentiary hearing and 
hear expert testimony on the subject.170 Experts, such as programmers and 
computer analysts, can describe the process involved in meeting a discovery 
request. Both sides may introduce testimony, and the court can question the 
experts on points of disagreement. After such a hearing a judge will be better 
able to determine which side should bear discovery costs.

Conclusion

Computers have great potential for improving the speed and accuracy of 
the discovery process. The increasing use of computers by attorneys will force 
the courts to answer challenging questions about the application of the 
Federal Rules of Civil Procedure to computerized discovery. Because the 
rules rarely address computer issues directly, the courts must take care to 
determine exactly how the rules apply in the context of the computer 
discovery process.

When applying the rules to computer discovery courts should focus on the 
discovery issues and avoid confusing inquiries about how computers function. 
Except in rare cases, the primary concern is not what the computer does, but 
what information a litigant seeks to discover, or what task a litigant seeks to 
compel respondent to perform. With the inquiry thus focused, any questions 
concerning the computer’s performance become irrelevant.
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Finally, courts should not hesitate to use their broad powers to compel 
discovery and to distribute costs equitably. The value of computers lies in 
maximization of their vast potential. If utilization of one party’s computer 
benefits another party, the benefited party may properly bear the costs of 
computer use.

Barry Evan Friedman



CASE COMMENTS
Restricting the First Amendment Right to 
Republish Defamatory Statements
Cianci v. New Times Publishing Co., 639 F.2d 54 (2d Cir. 1980)

The July 24, 1978 issue of New Times magazine featured a cover story 
reporting that Vincent A. “Buddy” Cianci, mayor of Providence, Rhode 
Island, had been accused of raping a women at gunpoint when he was a law 
student in 1966.1 Entitled “Buddy We Hardly Knew Ya,”2 the article 
appeared during Cianci’s successful campaign for re-election.3 It reported 
that a woman, identified by the pseudonym of Gayle Redick, had notified 
police at the time of the alleged rape, filed a written complaint, and identified 
Cianci in judge’s chambers.4

1. Cianci v. New Times Publishing Co., 639 F.2d 54, 56 (2d Cir. 1980).
2. Id. at 56. The court noted that the title was designed to make a “sarcastic comparison” with a book 

of similar title about John F. Kennedy by Kenneth O’Donnell and David Powers. Id. at 60 n.9.
The cover of the New Times issue bore a photograph of Cianci and the legend “Was this man accused of 

raping a woman at gunpoint 12 years ago?” Id. at 56. Beneath the headline was a caption reading: “Twelve 
years ago, in a suburb of Milwaukee a law student was accused of raping a woman at gunpoint. After 
receiving a S3,000 settlement, she dropped the charges and the incident was nearly forgotten. That student, 
Vincent “Buddy” Cianci, Jr., is now the mayor of Providence, Rhode Island.” Id.

3. Id. at 56.
4. Id. at 56-57.
5. Id.
6. Id. at 57.
7. Id.
8. See New Times, July 28, 1978, at 26, col. 2 (reporting Cianci’s denial in judge’s chambers of rape 

accusation).
9. 639 F.2d at 69. Cianci admitted that he invited Redick to his room on the evening in question, and 

that she remained there for several hours, but denied the incriminating elements of her story. Id. at 58 n.7. 
Cianci also maintained that the $3,000 was paid in settlement of Redick’s contemplated civil suit, rather 
than to induce her to withdraw the criminal complaint. Id. at 57 n.4.

10. There is some confusion concerning the magazine’s attempts to secure Cianci’s version of the story. 
The Second Circuit’s original opinion indicated that New Times made no approaches to Cianci at all, but 
the opinion was later modified to indicate that the magazine had met with Cianci’s lawyer and accepted 
certain papers. Cianci v. New Times Publishing Co., No. 80-7030, slip op. at 6333-34 (2d Cir. Oct. 27, 
1980) (denying rehearing en banc). In his concurrence to the denial of rehearing, Judge Kaufman noted 
New Times' assertion that it had tried repeatedly to secure Cianci’s version before publishing the story. 639 
F.2d at 71 (Kaufman, J., with Mansfield, Oakes & Newman, JJ., concurring).

11. Cianci v. New Times Publishing Co., 486 F. Supp. 368, 369 (S.D.N.Y. 1979), rev'd, 639 F.2d 54 (2d 
Cir. 1980).

The article quoted Redick’s account of the events of the night in question,5 
as well as the police reports prepared after an investigation that had 
corroborated several aspects of the story.6 After quoting Redick as saying she 
had received a “settlement” of $3,000 from Cianci, the article stated that she 
withdrew her complaint and that Cianci was never charged.7 Although the 
article reported that Cianci had denied the rape accusation,8 it did not contain 
his version of the alleged incident or his explanation of the purpose of the 
payment.9 The magazine contended that it had tried, without success, to 
secure Cianci’s version before publishing the story.10

Cianci subsequently brought a libel suit against New Times in the United 
States District Court for the Southern District of New York.11 As a public 
official, Cianci was required under the holding of New York Times Co. v. 

1495
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Sullivan12 to prove that the magazine had printed the story with “actual 
malice.”13 Without reaching the issue of actual malice, however, the district 
court dismissed Cianci’s complaint on the ground that any implications of 
rape or illegal payoffs were constitutionally protected expressions of opin
ion.14

On appeal, the United States Court of Appeals for the Second Circuit 
reversed the grant of summary judgment,15 holding that the article contained 
implications of specific criminal conduct that could not be protected as 
expressions of opinion or mere rhetorical hyperbole.16 The court also rejected 
the magazine’s alternative defense that the emerging constitutional privilege 
of “neutral reportage,” first enunciated by the Second Circuit in Edwards v.

12. 376 U.S. 254 (1964).
13. Cianci, 486 F. Supp. at 370-71, (citing New York Times Co. v. Sullivan, 376 U.S at 279-80). New 

York Times defined actual malice as publishing a defamation “with knowledge that it was false, or with 
reckless disregard for whether it was false or not.” 376 U.S. at 279-80.

In New York Times, a paid advertisement in the newspaper allegedly defamed the Montgomery, 
Alabama police commissioner by claiming falsely that the police had committed various brutalities against 
local civil rights leaders. Id. 256-58. The Alabama Supreme Court affirmed a $500,000 judgment against 
the newspaper under the state’s common law rule of strict liability for defamatory misstatements of fact. Id. 
at 256, 267. The United States Supreme Court reversed, id. at 264, holding that a state may not award 
damages to a public official in a libel action against critics of his official conduct unless he proves the 
statements were made with actual malice. Id. at 279-80.

The decision created the first constitutional limit on a state’s ability to award damages for the tort of 
libel. Previously, libel had been considered outside the protection of the first amendment. See Chaplinsky v. 
New Hampshire, 315 U.S. 568, 571-72 (1942) (dictum) (libel not “speech” within first amendment). As 
support for its ruling, the Court in New York Times cited the principle that debate on public issues should 
be uninhibited and may be expected to include sharp attacks on government and public officials. 376 U.S. 
at 270. The Court recognized that because erroneous statements are inevitable in free debate, some falsity 
must be tolerated to prevent self-censorship of truthful and earnest criticism. Id. at 279-80.

In a later case, St. Amant v. Thompson, 390 U.S. 727 (1968), the Court defined what constitutes 
reckless disregard of the truth for purposes of proving actual malice. It held that reckless disregard is 
established when a publisher “in fact entertain[s] serious doubts as to the truth of his publication.” Id. at 
731. Under the Court’s ruling in St. Amant, a finding that the defendant entertained serious doubts is both 
necessary and sufficient to establish reckless disregard. Id.; see Herbert v. Lando, 441 U.S. 153, 156 (1979) 
(equating reckless disregard for truth with serious doubts as to truth).

Actual malice, in the constitutional sense, must be distinguished carefully from common law malice, 
which involves proof of personal spite, ill-will, or desire to injure. Cantrell v. Forest City Publishing Co., 
419 U.S. 245, 251-52 (1974). Both standards focus on the defendant’s subjective state of mind. Actual 
malice, however, concerns the defendant’s attitude toward the truth of the charge, while common law 
malice concerns the defendant’s attitude toward the plaintiff. Id.

Public figures, as well as public officials, must prove actual malice to prevail in defamation actions. See 
Curtis Publishing Co. v. Butts, 388 U.S. 130, 164-65 (1967) (extending New York Times rule from public 
officials to public figures). In actions by private individuals, however, states may impose any standard of 
liability, short of liability without fault. Gertz v. Robert Welch, Inc., 418 U.S. 323, 347 (1974); see notes 
119-20 infra (discussing distinction between public and private figures).

For recent criticisms of the actual malice standard as inadequate to eliminate the kind of self-censorship 
the Court sought to prevent in New York Times, see generally Anderson, Libel and Press Self-Censorship, 
53 Tex. L. Rev. 422, 424 (1975) (actual malice standard ineffective because fails to reduce costs of 
defending libel action) [hereinafter Anderson]. See also Oakes, Proof of Actual Malice in Defamation 
Actions: An Unsolved Dilemma, 7 Hofstra L. Rev. 655, 687-720 (1979) (proposing elimination of liability 
for actual malice in defamation actions involving public issues and official conduct).

14. Cianci, 486 F. Supp. at 372, 374.
15. Cianci, 639 F.2d at 71.
16. Id. at 64-65. The court also rejected the defense that the article was protected by the common law 

privilege of fair comment. Id. at 65-67. The court’s decision with respect to constitutionally protected 
opinion or common law fair comment is beyond the scope of this comment.
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National Audubon Society, Inc.,11 protected the article.17 18 In Edwards, the 
Second Circuit held that the first amendment protects an accurate and neutral 
account of newsworthy charges made by a prominent organization against a 
public figure, regardless of the reporter’s private views regarding the validity 
of the charges.19

17. 556 F.2d 113 (2d Cir.), cert, denied, 434 U.S. 1002 (1977).
18. Cianci, 639 F.2d at 67-70.
19. 556 F.2d at 120. For favorable commentary on the Edwards privilege, see Note, Protecting the 

Public Debate: A Proposed Constitutional Privilege of Accurate Republication, 58 Tex. L. Rev. 623 (1980); 
Comment, The Right to Print Known Falsehoods, 1979 U. III. L.F. 943; Comment, Constitutional Privilege 
to Republish Defamation, 77 Colum. L. Rev. 1266 (1977). For more general discussions of the emergence 
of a new constitutional report privilege, see R. Sack, Libel, Slander and Related Problems 144-51, 
572-572 (1981) [hereinafter R. Sack]; Sowle, Defamation and the First Amendment: The Case for a 
Constitutional Privilege of Fair Report, 54 N.Y.U. L. Rev. 469 (1979) [hereinafter Sowle]. See also notes 27- 
49 infra and accompanying text (discussing Edwards).

20. 639 F.2d 69.
21. Id.
22. Id. at 69 n. 17.
23. Although the court did not discuss explicitly whether Redick’s statements fell within the Edwards 

privilege, it clearly implied that the prominence of the speaker was one of the “conditions” lacking in 
Cianci. The Cianci court quoted Edwards’ several references to the status of the Audubon Society, id. at 68- 
69, and expressed special concern about extending the privilege to reports of accusations by persons 
“known to be of scant reliability.” Id. at 70.

24. Id. at 69; see Edwards v. National Audubon Soc’y, 556 F.2d at 120 (concurrence in report destroys 
privilege).

25. 639 F.2d at 71.
26. See note 23 supra (discussing Cianci’s implied conclusion that privilege inapplicable to reports of 

statements by private individuals).

In the Second Circuit’s first attempt to interpret the Edwards ruling, Judge 
Friendly, writing for a unanimous court, concluded that the New Times 
article fulfilled “almost none of the conditions laid down in Edwards.”20 The 
court ruled that New Times had not reported the accusations against Cianci in 
a “fair” or “neutral” manner, but instead had concurred in their truth.21 In 
addition, the Cianci court rejected the broad implication in Edwards that the 
privilege protects neutral reports of all “newsworthy” information.22 23 The 
court appeared to limit the privilege to reports of newsworthy accusations 
made by one public figure against another, and implied that charges by 
private individuals such as Redick against public figures are not “newswor
thy” within the meaning of Edwards.22 The court did not decide whether 
Redick’s accusations were “newsworthy,” however, because concurrence in 
the charges alone is sufficient to defeat the Edwards privilege.24 Accordingly, 
the court remanded the case to the district court to allow Cianci an 
opportunity to prove actual malice under the New York Times standard.25

This comment criticizes the Second Circuit’s overly restrictive application 
of the Edwards privilege in Cianci. The comment begins with a review of 
Edwards and the rationale that led the court to create a new constitutional 
privilege for the reporting of newsworthy statements. The comment then 
examines whether Cianci is consistent with Edwards. The comment chal
lenges the Cianci court’s implied conclusion that serious charges by private 
individuals against public figures are not “newsworthy” within the meaning 
of Edwards.26 The comment also questions the Second Circuit’s interpretation 
of the elements of neutral reporting, inasmuch as the court appeared to equate 
neutrality with strict editorial balance. Finally, the comment suggests an 



1498 The Georgetown Law Journal [Vol. 69:1495

approach to the Edwards privilege different from that taken in Cianci. 
Although concluding that the court in Cianci reached the correct result in 
denying summary judgment to New Times, the comment asserts that the 
alternative approach provides a broader privilege consistent with the Edwards 
rationale.

I. Creation of the Edwards Privilege

In its April, 1972 issue of American Birds, the National Audubon Society 
accused certain unnamed scientists of being “paid to lie” by the pesticide 
industry about the effects of DDT on bird life in the United States.27 After 
obtaining the names of five previously unnamed prominent scientists the 
Society had referred to in the issue, a reporter for the New York Times 
accurately reprinted the accusations, the names of the scientists, and their 
outraged denials.28 In a subsequent libel action, the district court held that the 
newspaper’s publication of the accusations, when it had serious doubts about 
their truth, constituted actual malice for purposes of New York Times.29

27. Edwards v. National Audubon Soc’y, 556 F.2d at 116-17. The editor’s foreward claimed the 
scientists had distorted the increases in the Society’s Annual Bird Count to demonstrate that DDT has no 
adverse effect on bird life. Id. at 116. The Society contended that the increases evidenced not more birds but 
rather more birdwatchers and more sophisticated identification methods. Id.

28. Id. at 117-20. The reporter attempted to secure comments from each of the five accused, but 
reached only three. Id. at 117. In fact, the accusations proved to be without foundation. Id. at 117, 121 n.5 
& 122. The Second Circuit assumed that the New York Times reporter accurately repeated the Society’s 
accusations, id. at 120, although the Society’s editor claimed he had cautioned the reporter that the named 
scientists were not necessarily “paid liars.” Id. at 117.

29. Edwards v. National Audubon Soc’y, 423 F. Supp. 516, 519 (S.D.N.Y. 1976). The district court 
ruled that the plaintiff-scientists were public figures and subject to the actual malice rule. Id. at 517. The 
trial judge found the evidence sufficient to support the jury’s finding of actual malice because the reporter, 
while accurate in his account of the charges, was reckless in failing to investigate further and in publishing 
the accusations with serious doubts about their truth. Id. at 519.

30. 556 F.2d at 122-23.
31. Id. at 120.
32. Id. The court found, in the alternative, that there was insufficient evidence to support the jury’s 

finding that the reporter had entertained serious doubts about the truth of the charge. Id.
33. See id. at 115, 122 (democratic society needs information affecting ability to intelligently govern 

itself).

On appeal, the Second Circuit reversed and dismissed the plaintiffs 
complaints.30 In an opinion by Chief Judge Kaufman, the court held that 
“when a responsible, prominent organization like the National Audubon 
Society makes serious charges against a public figure, the first amendment 
protects the accurate and disinterested reporting of those charges, regardless 
of the reporter’s private views regarding their validity.”31 Reasoning that 
“what is newsworthy about such accusations is that they were made,” the 
court concluded that the reporter should not have been required to suppress 
the story merely because he may have had serious doubts concerning the truth 
of the charges.32

To justify this result, the Edwards court relied on the public’s legitimate 
interest in receiving information relevant to self-government.33 The Audubon 
Society’s accusations, regardless of whether the reporter personally believed 
them to be true, provided the public with valuable information about the 
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DDT controversy.34 Moreover, the Second Circuit found that the public’s 
interest in the information superseded the interest of a public figure “in the 
purity of his reputation.”35

To encourage dissemination of this information, Edwards abandoned the 
established common law rule that the republisher36 of a defamatory statement 
risks liability as if he had originally uttered the defamation.37 Although the 
Audubon Society may have made the statements exactly as reported, the 
newspaper remained fully liable for the truth of the underlying defamation.38 
Even with the protection of New York Times, the newspaper in Edwards 
would not have been protected if it had entertained serious doubts about the 
veracity of the Society’s accusation, for such doubts are considered to 
constitute actual malice.39 Because the Edwards court considered the report
er’s private doubts about the charge to be irrelevant, it created a new first 
amendment privilege protecting republication of newsworthy statements even 
when serious doubts exist about their truth.40

Edwards, however, also placed several qualifications on the “neutral 
reportage” privilege. First, the republisher must convey accurately the 
original charges.41 Furthermore, the privilege is lost if the republisher 
espouses or concurs in the charges,42 or deliberately distorts them to launch a 
personal attack.43 In these instances, the republisher assumes liability for the 
truth of the underlying statements.44

34. See id. at 120 (statements newsworthy regardless of reporter’s private views).
35. Id. at 122.
36. “Publication,” an essential element of liability for defamation, consists of oral or written 

communication of defamatory matter to anyone other than the person defamed. W. Prosser, Handbook 
of the Law of Torts § 113, at 766-67 (4th ed. 1971). This comment uses the term “republication” to 
describe any situation in which one person repeats the defamatory statement of another.

37. See Restatement (Second) of Torts § 578 (1976) (republication rule). The same rule obtains 
even if the republisher acknowledges that the statement is not original, and even if he expressly disavows its 
truth. See Hoover v. Peerless Publications, Inc., 461 F. Supp. 1206, 1209 (E.D. Pa. 1978) (letter implying 
plaintiff had mental problems could be basis for libel even though no first hand knowledge available); W. 
Prosser, supra note 36, §113, at 768 (discussing republication rule).

The rule rests on the legal fiction that one who republishes a defamation adopts its truth. The law 
indulges in this fiction because of the greater damage to reputation that occurs when a defamatory 
statement is disseminated by the media. Robertson, Defamation and the First Amendment: In Praise of 
Gertz v. Robert Welch, Inc., 54 Tex. L. Rev. 199, 262 n.388 (1976). Similarly, under New York Times, a 
republisher has no greater or lesser protection than the originator of a statement. See New York Times Co. 
v. Sullivan, 376 U.S. at 285-86 (applying actual malice standard to both originator of statement and 
newspaper republisher).

38. See Olinger v. American Savings and Loan Ass’n, 409 F.2d 142, 144 (D.C. Cir. 1969) (republisher 
cannot escape liability by proving named source uttered statement).

39. See St. Amant v. Thompson, 390 U.S. 727, 731 (1968) (publication with serious doubts concerning 
truth of statement constitutes actual malice for purpose of New York Times').

40. See 556 F.2d at 120 (public interest in gaining information about sensitive issues requires giving 
press freedom to report charges without assuming responsibility for them). As to whether knowledge of 
falsity, as distinguished from mere serious doubts about truthfulness, is cause for liability under Edwards, 
see note 115 infra (discussing liability for knowing falsity).

41. 556 F.2d at 120. The term “accuracy” is used throughout this comment to denote the correctness of 
a republisher’s report of a newsworthy statement. “Truth” is used to refer to the veracity of the underlying 
statement itself.

42. Id.
43. Id.
44. Id.
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Since Edwards, only two other circuits have considered the existence of a 
constitutional privilege of neutral reportage. In Dickey v. CBS, Inc.,45 the 
United States Court of Appeals for the Third Circuit rejected the privilege as 
plainly in conflict with the rule that publishing any defamation while 
entertaining serious doubts about its truth constitutes actual malice under the 
New York Times standard.46 In Dixson v. Newsweek, Inc.,41 the United States 
Court of Appeals for the Tenth Circuit found Edwards inapplicable to reports 
of defamatory statements directed at private individuals.48 Although several 
Supreme Court decisions point toward recognition of a first amendment 
privilege to republish public documents and proceedings,49 the Court has not 
addressed the question whether there is a general privilege to republish 
newsworthy, but defamatory, information when serious doubts exist as to its 
truthfulness.

Despite the potentially revolutionary nature of its decision,50 the Edwards 
court failed to clarify either the theoretical underpinnings or the precise 
contours of the privilege of neutral reportage.51 The court often employed

45. 583 F.2d 1221 (3d Cir. 1978).
46. Id. at 1225 (citing St. Amant v. Thompson, 390 U.S. 727, 731 (1968) (publication with serious 

doubts about truth of statement constitutes actual malice)). The court in Dickey, however, did not analyze 
Edwards in terms of its distinct republication rationale.

The Third Circuit may have since retreated from its ruling in Dickey. A subsequent panel decision 
termed Dickey's rejection of Edwards as dicta, and even cited Edwards with approval. See Medico v. Time, 
Inc., 643 F.2d 134, 145 (3rd Cir. 1981) (discussion of Edwards dicta because Dickey court found plaintiff 
unable to prove actual malice under New York Times'). In addition, the court in Medico noted the general 
reluctance of federal courts to hold the press liable for republishing statements originally uttered by others. 
Id.

41. 562 F.2d 626 (10th Cir. 1977).
48. Id. at 631 (Edwards inapplicable to report of accusations against corporate official who was not 

public figure).
49. See Medico v. Time, Inc., 643 F.2d at 143 (recent Supreme Court decisions indicate trend toward 

recognition of constitutional privilege of fair report).
In Greenbelt Coop. Publishing Ass’n v. Bresler, 398 U.S. 6 (1970), the Court referred, in dictum, to a 

newspaper’s “legitimate function” of accurately reporting on public meetings. Id. at 13-14. In a separate 
concurrence, Justice White expressly raised the possibility of carving out a wider privilege under the first 
amendment to protect the media when it accurately reports events and statements occurring at public 
meetings. Id. at 23 (White, J., concurring).

In Cox Broadcasting Corp. v. Cohn, 420 U.S. 469 (1975), the Court held that a state could not impose 
liability in a privacy action for the accurate publication of the name of a rape victim obtained from public 
records. Id. at 491. The Court stated that public records are, by their very nature, of interest to the public 
and that liability would deter publication of much information that should be made available. Id. at 496. 
Nevertheless, the Court confined its holding to the publication of true statements found in public records, 
and did not decide whether a reporter might publish public record information he knows to be false. Id. at 
495.

More recently, in Landmark Communications, Inc. v. Virginia, 435 U.S. 829 (1978), the Court 
invalidated a state law forbidding publication of a confidential state inquiry into judicial misconduct. The 
Court expressly recognized that the first amendment value in these reports outweighs the threat of injury to 
an official’s reputation. Id. at 840-41.

One commentator has stated that some form of republication privilege “is undoubtedly mandated by the 
first amendment.” See Hill, Defamation and Privacy Under the First Amendment, 76 Colum. L. Rev. 
1205, 1219-20 (1976) (advocating extension of common law fair report privilege to constitutional status) 
[hereinafter Hill].

50. See Comment, The Right to Print Known Falsehoods, 1979 U. III. L.F. 944, 944 (Edwards 
represents broadest press privilege ever afforded by United States court; surpasses New York Times in 
impact).

51. The Edwards court appeared to adopt a constitutional form of the common law privilege of fair 
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sweeping language, leaving the scope of the privilege dependent on the 
willingness of future courts to delineate its limits. The opinion left open two 
important issues: (1) does the privilege cover republication of any newsworthy 
statement, not just a serious charge by a prominent, responsible organization 
against a public figure or official, and (2) how “neutral” must a report be to 
retain the privilege. Both of these questions were before the Cianci court, 
providing the Second Circuit with its first opportunity to define more clearly 
the boundaries of the Edwards privilege.

II. The Cianci's Court’s Application of the Edwards Privilege

The Cianci court acknowledged that in Edwards the Second Circuit had 
been deliberately vague concerning the proper scope of the privilege.52 Instead 
of clarifying Edwards, however, the court merely reiterated the prior holding 
without elaboration, and concluded that the New Times article fulfilled 
“almost none” of the conditions laid down in Edwards.53 This conclusion has 
significant shortcomings. First, by overemphasizing the factual setting of 
Edwards, the Cianci court placed a large and unnecessary restriction on what 
reports will be protected as newsworthy.54 Second, the court inadequately 
analyzed what constitutes a “neutral” report under Edwards. Although 
Edwards requires some degree of “neutrality,” Cianci’s treatment of the 
problem ignores the corresponding issue of editorial freedom. Third, the court 
added confusion to the procedural application of the Edward's privilege. 
Finally, because it failed to indicate which conditions of the republication 

report, although the opinion does not mention explicitly the common law analogy. Under the common law 
privilege, a newspaper or anyone else may republish defamatory statements arising from official public 
documents and proceedings without fear of liability. See Restatement (Second) of Torts § 611 (1976) 
(outlining fair report privilege). The privilege is lost if the report is substantially inaccurate or misleading, 
id. Comment f, and may be lost if the report is published with malicious intent. See Lulay v. Peoria Journal- 
Star, Inc., 34 Ill. 2d 112, 115, 214 N.E.2d 746, 748 (1966) (report cannot be made solely for purpose of 
causing harm to person defamed). But see Restatement (Second) of Torts § 611 (1976) (no provision 
for loss of privilege due to malice). Recent authority has extended the privilege to cover reports of non
official public meetings as long as the meeting deals with matters of public concern. Id. Comment i; see 
Borg v. Boas, 231 F.2d 788, 794-95 (9th Cir. 1956) (public meeting to urge grand jury investigation of local 
law enforcement covered by common law privilege). The purpose of the privilege is to allow the public to 
supervise the acts of its representatives, and to facilitate dissemination of information of public concern. See 
note 109 infra (discussing similarity in rationale between Edwards and fair report privilege, and applying 
rationale to Cianci).

Edwards significantly extends the common law privilege because it protects not just reports of public, 
official documents and proceedings, but also reports of statements made privately to reporters. In Edwards, 
for example, the privilege allowed the reporter to repeat the names of the scientists that an official of the 
Audubon Society furnished during a private telephone conversation. 556 F.2d at 117; see Cianci v. New 
Times Publishing Co., 639 F.2d at 67 (Edwards privilege goes beyond common law report privilege to 
include nonpublic proceedings); Comment, The Right to Print Known Falsehoods, 1979 U. III. L.F. 944, 
966 (Edwards represents logical extension of common law privilege to cover statements made privately to 
reporters).

52. Cianci, 639 F.2d at 68.
53. Id. at 68-69.
54. Judge Kaufman, concurring in the denial of rehearing to Cianci, stated that he had originally voted 

to grant en banc reconsideration because he feared that the panel’s opinion might be construed to 
undermine the Edwards privilege. 639 F.2d at 71 (Kaufman, J., with Mansfield, Oakes & Newman, JJ., 
concurring). Judge Kaufman implied that the panel had interpreted Edwards in an overly restrictive 
manner, but stressed that Edwards remained good law within the circuit. Id.
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privilege the Cianci article did fulfill, the Second Circuit created little 
additional guidance either for itself or for other courts that adopt the Edwards 
privilege.

A. RELIANCE ON THE FACTUAL SETTING

The Cianci court placed undue reliance on the factual setting of Edwards. 
The court implied, for example, that just as the court in Edwards had 
emphasized the prominence of the Audubon Society in determining whether 
its statements were newsworthy, Redick’s lack of prominence weakened New 
Times' claim of privilege.55 Without analyzing the theoretical basis of 
Edwards, the court apparently reasoned that because the public has no 
inherent interest in the statements of a private individual, Redick’s statement 
was not newsworthy.56

55. See note 23 supra and accompanying text (discussing court’s implied refusal to consider Redick’s 
statements newsworthy).

56. Cf. Comment, The Right to Print Known Falsehoods, 1979 U. III. L.F. 943, 964-65 (knowledge that 
particular private individual lacks credibility not of interest to public).

57. The court repeatedly spoke in broad terms of a privilege to report “newsworthy statements,” 
“newsworthy contretemps,” and charges involving “sensitive issues.” 556 F.2d at 120. This broad language 
is consistent with the subsequent dictum of Chief Judge Kaufman that “in Edwards, ... we held that a 
newspaper could not libel an individual when the reporter engaged in the neutral reportage of newsworthy 
material. Our concern . . . was that the press be unhampered in bringing news to the public.” Herbert v. 
Lando, 568 F.2d 974, 980 (2d. Cir. 1977) (dictum), rev’d on other grounds, 441 U.S. 153 (1979). Judge 
Friendly contended in a footnote to Cianci that this dictum “plainly was not intended to supersede the 
fuller exposition in Edwards.” Cianci, 639 F.2d at 69 n.17. Nevertheless, cases construing Edwards have 
tended to focus on the broader language in the opinion. See Medico v. Time, Inc., 643 F.2d at 144 (Edwards 
allows press to republish defamatory comments while reporting on newsworthy events); Dickey v. CBS, 
Inc., 583 F.2d 1221, 1226 n.5 (3d Cir. 1978) (what triggers Edwards privilege not whether plaintiff public 
or private figure but whether statement newsworthy); Campo Lindo for Dogs, Inc. v. New York Post 
Corp., 65 A.D.2d 650, 650, 409 N.Y.S.2d 453, 454 (App. Div. 1978) (privilege extends to reports of 
“newsworthy material”).

58. See 556 F.2d at 120 (“what is newsworthy about such accusations is that they were made”).

59. See R. Sack, supra note 19, at 148 (Edwards rationale broader than holding).
60. See Weingarten v. Block, 102 Cal. App. 3d 129, 148, 162 Cal. Rptr. 701, 714-15 (1980) (first 

amendment protects reports of charges against public officials regardless of reporter’s private doubts about 
their validity), cert, denied, 449 U.S. 899 (1980); Schermerhorn v. Rosenberg, 73 A.D.2d 276, 288, 426 
N.Y.S.2d 274, 284 (App. Div. 1980) (dictum) (basis for neutral reportage privilege is that accusation 
leveled against public official is itself newsworthy).

61. See 556 F.2d at 120 (public has interest in reports of controversial and sensitive issues).

This conclusion, however, unduly restricts the privilege and is an incorrect 
and incomplete application of the Edwards rationale. The court in Edwards 
strongly implied that the privilege extends to reports of newsworthy state
ments generally, whether newsworthy because of the speaker or because of 
what is said.57 Although the court held that a prominent organization’s 
serious charges against a public figure are newsworthy per se,58 this should 
not preclude a finding that a particular statement may be newsworthy for 
other reasons.59 For example, a statement may be newsworthy because of the 
identity of the person accused. Arguably, a serious charge against a public 
figure is itself newsworthy, regardless of the source of the accusation.60 In 
addition, as Edwards appears to stress, a statement may be newsworthy 
because it concerns a matter of great public interest.61 Thus, the court may 
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have intended newsworthiness to be a function of the subject matter of the 
report as well as the status of the participants. Indeed, most decisions have 
interpreted Edwards' newsworthiness criterion broadly to cover any serious 
accusation concerning a public official or a matter of public interest.62 Rather 
than examine Edwards' rationale to see what other factors might have made 
Redick’s accusations newsworthy, however, the court in Cianci apparently 
concluded that the fact situation in Edwards sufficiently defined newsworthi
ness.

B. CONFUSION OVER NEUTRAL REPORTAGE

The Cianci court was similarly conclusory in its analysis of what con- 
sititutes “neutral” reportage under Edwards. After describing the article in 
Edwards as both “fair and dispassionate,”63 the court concluded with little 
discussion that the New Times article was neither.64 Judge Friendly cited 
several features of the Cianci article to support this conclusion. Most

62. See McCracken v. Gainesville Tribune, Inc, 146 Ga. App. 274, 275, 246 S.E.2d 360, 361-62 (1978) 
(Edwards covers reports of “public proceedings, public controversies, public officials and public figures”); 
Krauss v. Champaign News Gazette, Inc., 59 Ill. App. 3d 745, 747, 375 N.E.2d 1362, 1363 (1978) 
(Edwards covers reports of assertions about public issues, personalities and programs); Orr v. Lynch, 60 
A.D.2d 949, 950, 401 N.Y.S.2d 897, 899 (App. Div. 1978) (Edwards covers reports of “legitimate matters 
of public concern”); note 57 supra (Edwards covers reports of newsworthy statements generally). Some 
courts have held, however, that a public concern standard is too broad when the target of the accusation is 
a private individual. See Dixson v. Newsweek, 562 F.2d 628, 631 (10th Cir. 1977) (Edwards privilege 
inapplicable when plaintiff is private figure even if subject matter of report “of some public interest”); cf. 
Makis v. Area Publications Corp., 77 Ill. App. 3d 452, 462-63, 395 N.E.2d 1185, 1192 (1979) (Romiti, J., 
dissenting) (Edwards inapplicable to reports of private complaints about small business enterprise), cert, 
denied, 445 U.S. 944 (1980). In Makis, the dissent acknowledged that Edwards might apply if accusations 
had been leveled against a public figure or if they concerned an issue of significant public interest rather 
than a purely private complaint. Id. (Romiti, J., dissenting).

The Third Circuit in Dickey v. CBS, Inc., noted in dictum that a public or general interest test for 
Edwards is inappropriate when applied to private figure plaintiffs. 583 F.2d at 1226 n.5. That Circuit, 
however, may no longer adhere to this view. See Medico v. Time, Inc., 635 F.2d at 143-44 (constitutional 
basis exists for applying fair report privilege to republications defaming private individuals); note 46 supra 
(discussing Third Circuit’s retreat from Dickey in Medico).

If the statement reported was newsworthy, no court has denied the application of the privilege simply 
because the source was a private individual. See Krauss v. Champaign News Gazette, 59 Ill. App. 3d 745, 
747 375 N.E.2d 1362, 1363 (1978) (neutral reportage covers reports of assertions about public persons and 
issues when under the circumstances mere assertion is newsworthy). In Krauss, the court applied the 
privilege to cover allegations by juvenile delinquents of abuses in the county youth home when the state 
attorney in charge of the investigation repeated those allegations. Id. at 746-52. See also Orr v. Lynch, 60 
A.D.2d 949, 950, 401 N.Y.S.2d 897, 899 (App. Div. 1978) (extending privilege to private citizen’s report 
that policemen had gunned him down); cf. First Nat’l Bank of Boston v. Bellotti, 435 U.S. 765, 777 (1978) 
(inherent worth of speech in terms of capacity to inform public not dependent on identity of source).

Judge Kaufman, writing for the court in Edwards, likewise appeared to adopt the view that the privilege 
may apply to accusations by private individuals. He cited Medina v. Time, 439 F.2d 1129 (1st Cir. 1971) as 
support. Medina involved an allegation by an ordinary soldier that his superior officer had participated in 
the My Lai massacre in Viet Nam. Id. at 1130.

Moreover, in Cianci, Judge Kaufman possibly did not regard Redick’s lack of prominence as a barrier to 
application of the privilege. He urged the trial court to explore on remand whether New Times had abused 
the privilege, thereby implying that the privilege existed as a threshhold matter because the charges were 
newsworthy. 639 F.2d at 71 (Kaufman, J., with Mansfield, Oakes & Newman, JJ., concurring).

63. Cianci, 639 F.2d at 68 (quoting Edwards, 556 F.2d at 120).
64. 639 F.2d at 69.
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explicitly, he pointed to the magazine’s omission of various facts presumably 
favorable to Cianci.65 He also asserted that New Times had not simply 
republished Redick’s accusations, but had made several direct defamatory 
statements of its own.66 Furthermore, he alluded to the article’s incriminatory 
tone as evidence that New Times endorsed the accusations.67 Based on this 
evidence, the court concluded that a jury could find that the magazine had 
concurred in or espoused the charges against Mayor Cianci so as to defeat any 
privilege it may have had.68

The court’s conclusory analysis of what Edwards meant by neutral 
reportage is open to question on several grounds. First, the court apparently 
regarded the lack of balance in the story as sufficient to create an inference 
that New Times had concurred in the accusations.69 This view is difficult to 
reconcile, however, with the implication in Edwards that if a reporter 
accurately conveys the newsworthy charges themselves, he need not seek out 
and print rehabilitating information from other sources.70 Edwards appears to 
indicate that concurrence should not be inferred solely from the fact that a

65. Id. at 69. The court stated that the article did not include Cianci’s version of the story, and omitted 
exculpatory evidence gathered from other sources. For example, the article omitted a statement by 
Redick’s attorney that “a crime did not occur. That’s my—that’s our position.” Id. The court also noted 
that the article implied that Cianci was not prosecuted because Redick had dropped the charges and 
because the polygraph results were inadmissible, whereas the assistant prosecutor told the New Times 
author in an interview that the decision not to prosecute was based on an independent analysis of the 
evidence and burden of proof. Id. Finally, the court mentioned that Cianci had claimed numerous other 
omissions, such as a failure to reveal facts undermining Redick’s credibility. Id.

66. Id. at 69. An inner headline stated, without attribution, that Redick had passed a polygraph test 
while Cianci had failed it three times. Id. at 60. Although the results of the test had already been attributed 
in text to the police report, the court viewed the unattributed headline as a clear statement of fact by the 
magazine. Id. The court also cited the sentence in the concluding portion of the article that **[f]or  the 
nominal sum of $3,000, Cianci had managed to buy his way out of a possible felony charge,” as another 
direct statement of fact. Id.

61. The court referred to the wording and “sarcastic” nature of the main headline, id. at 60 n.9; the 
boldness and size of the headlines, id. at 56; and the “ingenious construction” of the article as a whole. Id. 
at 69.

68. Id. at 69.
69. The Court implied that any report of a statement defaming an individual must be balanced; it must 

present the defamed individual’s own version of the story in order to benefit from the privilege. Id. at 69 
n. 18, (citing Sowle, supra note 19, at 539-40).

70. See 556 F.2d at 120. The court stated that the press “need not take up cudgels against dubious 
charges” to obtain the benefit of the privilege. Id. In this regard, Edwards can be analogized to the common 
law rule that a reporter is not required to print any information beyond the privileged proceeding. Reports 
of ex parte proceedings at which only one side was represented came within the privilege. American 
Publishing Co. v. Gamble, 115 Tenn. 663, 682-83, 90 S.W. 1005, 1009-10(1906).

The court in Edwards noted in dicta that the reporter had elicited both sides of the story to the best of 
his ability. 556 F.2d at 118. That characterization, however, may be overly charitable. In fact, the scientists 
had provided extensive background material to the reporter explaining their position on the DDT 
controversy, none of which appeared in the article. Edwards v. National Audubon Soc’y, 423 F. Supp. 516, 
518 (S.D.N.Y. 1976), rev’d, 556 F.2d 113 (2d Cir.), cert, denied, 434 U.S. 1002 (1977). The reporter also 
had learned that the pesticide industry did not employ at least two of the three plaintiffs, but chose not 
print that information. Id. Furthermore, although the scientists warned that the charges were false and 
provided the reporter with the names of other sources with whom to confirm the story, the reporter made 
no further investigation. Id.
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report is unbalanced.71 Indeed, the article in Edwards was itself a one-sided, 
albeit accurate, account of the charges involved.72

Moreover, by scrutinizing the magazine’s decisions about which informa
tion to pursue and which to print, the court ignored first amendment 
constraints on intrusion into the editorial function of publishers.73 The court 
implied that in order to retain the privilege, New Times would have had to 
obtain and print Mayor Cianci’s version of the events.74 This implied 
obligation can be analogized to statutes granting political candidates a “right 
to reply,” which have been held to be unconstitutional by the Supreme 
Court.75 Even if Edwards may be read to impose some obligations on 
republishers beyond the accurate reporting of the charges, the Edwards court 
did recognize the constitutional difficulties in requiring editorial balance as a 
condition to the privilege.76

The Cianci court’s reliance on the tone of the article was also somewhat 
misplaced and misleading.77 Although the New Times article was incriminato
ry in tone, this does not necessarily indicate that the magazine concurred in 
the charges. A republisher might use an incriminatory tone for reasons that 
have nothing to do with endorsing the truth of a statement. For example, a 
republisher may simply be attempting to draw the public’s attention to the 
existence of newsworthy charges.78 There is a tendency, particularly when an

71. As examples of accurate and disinterested reporting, Edwards cited two cases involving one-sided 
accounts of private accusations. See 556 F.2d at 120, (citing Time, Inc. v. Pape, 401 U.S. 279 (1971) (per 
curiam)); Medina v. Time, Inc., 439 F.2d 1129 (1st Cir. 1971). In Pape, Time magazine reported at length 
on what it termed a “chilling text” about alleged police brutalities investigated by the U.S. Civil Rights 
Commission. 401 U.S. at 281. The magazine called the text a “grave indictment,” without indicating that a 
private citizen and not the Commission had made the allegations Id. at 281-282. In Medina, Time 
magazine reported extensively on accusations of war atrocities against the plaintiff, concluding that it was a 
“mystery” why no charges had been filed against him. Id. at 1130.

72. Except for a single paragraph reciting three of the five scientists’ denials that they had been “paid to 
lie,” the entire article was devoted to the Audubon Society’s accusations and its version of the DDT 
controversy. See 556 F.2d at 118 (reprinting original article in full).

73. See Miami Herald Publishing Co. v. Tornillo, 418 U.S. 241, 256-58 (1974) (first amendment 
prohibits government compulsion upon newspapers to print information that otherwise editors would not 
publish); cf. CBS, Inc. v. Democratic Nat’l Comm., 412 U.S. 94, 121-33 (1973) (upholding broadcaster’s 
right to reject all paid editorial advertisements). In CBS, the Court observed that:

[f]or better or worse, editing is what editors are for; and editing is selection and choice of 
material. That editors—newspaper or broadcast—can and do abuse this power is beyond 
doubt, but that is no reason to deny the discretion Congress provided. Calculated risks of 
abuse are taken in order to preserve higher values . . . there [is no] acceptable remedy other 
than a spirit of moderation and a sense of responsibility—and civility—on the part of those 
who exercise the guaranteed freedoms of expression.

412 U.S.at 124-25.
74. See note 69 supra and accompanying text (discussing implied requirement that magazine present 

Cianci’s side of story).
75. See Miami Herald Publishing Co. v. Tornillo, 418 U.S. 241, 256-58 (1974) (Florida statute granting 

political candidates equal space to reply to attacks by newspaper on their personal character or official 
record held unconstitutional).

76. Edwards cited Tornillo as analagous support for the proposition that a republisher need not seek out 
rebuttal information to qualify for the privilege of neutral reportage. 556 F.2d at 120.

77. See note 67 supra and accompanying text (discussing court’s reliance on tone of article).
78. See Anderson, supra note 13, at 455 (purpose of some reports to shock, entertain, or outrage reader 

and thereby draw attention to information).
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article is sensational, for a jury to assume automatically that the republisher is 
asserting that the charges are true. Thus, the factfinder shall be cautioned 
against making such an automatic inference.

Furthermore, the Cianci approach creates a danger that the factfinder will 
use the tone of an article as evidence that the republisher harbors personal 
malice toward the subject, thereby introducing an irrevelant factor into the 
analysis. The Supreme Court has stated unequivocally that common law 
malice, in the sense of personal spite or ill will, has no place in first 
amendment analysis.79 If personal malice were allowed to defeat a first 
amendment privilege, a speaker might be inhibited by the risk that a jury 
would later find that he spoke out of hatred. Thus, whether New Times hoped 
to see Mayor Cianci defeated should be irrelevant to the Edwards privilege. 
For similar reasons, evidence of tone, while admissible to prove concurrence 
with the charges, should be inadmissible to prove malice. So that juries do not 
confuse concurrence with malice, the court’s instructions should clearly 
indicate that personal malice, without more, does not defeat the Edwards 
privilege.80

79. Greenbelt Coop. Publishing Ass’n v. Bresler, 398 U.S. 6, 10-11 (1970) (quoting Garrison v. 
Louisiana, 379 U.S. 64, 73 (1964)). In Bresler, the Court found reversible error in the state court’s 
instruction to the jury that malice could be based on a finding of personal animus or spite. Id. at 10. The 
lower court had inferred malice from, among other things, the headlines of the article. Greenbelt Coop. 
Publishing Ass’n v. Bresler, 253 Md. 324, 363, 252 A.2d 755, 777 (1969)., rev’d, 398 U.S. 6 (1970).

80. See Hill, supra note 49, at 1220 (few things more offensive to first amendment than liability based on 
common law malice). Professor Hill believes it is highly doubtful that the Supreme Court, if it were to 
adopt a republication privilege, would tolerate the common law rule that personal spite would defeat the 
privilege. Id.

81. 639 F.2d at 69.
82. Id. at 71. The court remanded for further proceedings consistent with its opinion. Id. The only issue 

it instructed the trial court to consider was that of actual malice. Id. Judge Friendly raised the possibility 
that the common law privilege of fair report might protect certain portions of the article, but because New 
Times had not raised that defense at trial or on appeal, the court declined to rule on the possible claim. Id. 
at 70-71. By contrast, the court apparently did rule against New Times on the neutral reportage claim, 
giving no indication that the Edwards privilege should be considered at trial. Id. at 71.

83. In denying summary judgment, Judge Friendly stated that not only could a jury find that New 

c. confusion over procedural application

Another problem with the Second Circuit’s reading of Edwards is that 
Cianci appears to restrict substantially the procedural application of the 
privilege. The Cianci court’s procedural holding, however, was highly 
ambiguous. On the one hand, the court purported merely to deny summary 
judgment on the neutral reportage defense, reasoning that a jury “could find” 
that New Times had concurred in the charges against Cianci.81 The court 
thereby implied that the privilege could still be raised as a defense at trial, 
with the issue of concurrence to be decided by the jury as a question of fact. 
At the conclusion of the opinion, however, the Cianci court appeared to rule 
as a matter of law that the issue of neutral reportage was foreclosed from 
consideration at trial. The court declared that the magazine was not 
immunized by the Edwards privilege and remanded solely on the question of 
actual malice under New York Times.* 2 Judge Friendly may have meant to 
indicate that although the question of neutrality is ordinarily one for the jury, 
the court has discretion to rule on the question as a matter of law.83 On this 
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point, however, the opinion is unclear. Although Edwards did not explain the 
procedural application of the privilege, the opinion suggests that a defendant 
may assert the privilege at trial even after losing a summary judgment 
motion.84

Times had concurred in the charges, but implied that no reasonable person could conclude otherwise. See 
id. at 69 (only “naivete” could prevent judge from concluding magazine concurred in charges). Thus, the 
court may have decided that the article clearly was not neutral, and that no jury consideration of the 
privilege was necessary at trial. This division of responsibilities between judge and jury would track the 
common law rule with respect to reports of official proceedings. See Hanish v. Westinghouse Broadcasting, 
487 F. Supp. 397, 402 (E.D. Pa. 1980) (whether report fair and accurate under common law report 
privilege question of fact for jury unless evidence leads to only one conclusion).

Judge Kaufman apparently recognized the ambiguity in the majority’s procedural holding. He said he 
assumed that New Times still could assert the Edwards privilege at trial, and urged the court on remand to 
explore factual issues regarding application of the privilege. 639 F.2d at 71 (Kaufman, J., with Mansfield, 
Oakes & Newman, JJ., concurring).

84. The Edwards ruling that the reporter in that case had not concurred in the charges does not support 
the conclusion that the privilege applies only when neutrality is clear at the summary stage. Unlike Cianci, 
the court in Edwards ruled on the privilege after trial; thus, the Edwards court had sufficient evidence to 
decide the question of concurrence. Presumably, the Edwards court would have remanded for a jury 
determination of concurrence had it considered the question debatable, because the court indicated that 
concurrence is a factual inquiry. See 556 F.2d at 120 (one who in fact distorts or concurs in charges loses 
privilege).

85. This two-step analysis in some respects parallels the common law rule of republication of privileged 
proceedings. At common law, once the libel defendant established the existence of a “privileged occasion” 
for the publication of a defamatory article, the burden shifted to the plaintiff to prove that the defendant 
had abused the privilege. See Medico v. Time, Inc., 643 F.2d at 146 (discussing common law rule). 
Whether an occasion was privileged was a question of law for the court, while abuse of the privilege was a 
question of fact for the jury unless only one reasonable inference could be drawn. W. Prosser, supra note 
36, § 115, at 796. The court in Cianci may have meant to follow this rule. See note 83 supra (discussing 
Cianci procedural holding).

Thus, the Cianci decision does not fully analyze the elements of 
newsworthiness and neutrality. Because Edwards created a new and poten
tially important exception to the New York Times rule, the Cianci court, in 
the first case dealing with these new issues, should have analyzed the situation 
more carefully.

III. Alternative Analysis of the Edwards Privilege

The concept of newsworthiness is central to the Edwards privilege. As a 
threshhold matter in a republication case, the defendant must prove that the 
statement republished is newsworthy. In an attempt to provide an analytical 
framework for the Edwards privilege, this comment proposes a two-step 
inquiry. As a first step a court should consider what statements are 
newsworthy. If the court then finds that a statement is newsworthy as a 
matter of law, the burden should shift to the plaintiff to prove to the factfinder 
that the defendant abused the privilege by either deliberately distorting or 
concurring in the statement.85 Before discussing this second step, however, it 
is necessary to understand the theoretical underpinning of the newsworthi
ness privilege. An understanding of the rationale of Edwards leads to a 
comprehension of why distortion or concurrence, but not malice, will defeat 
the privilege.
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a. determination of newsworthiness

In determining that serious charges by responsible organizations against 
public figures are newsworthy per se, the Edwards court essentially engaged 
in a balancing analysis that is helpful in identifying other categories of 
newsworthy statements. As deduced from the court’s holding, the essence of 
newsworthiness is whether a statement is of such relevance to intelligent self- 
government that the public’s interest in being informed outweighs the 
individual’s interest in his reputation.86 Newsworthiness, under this interpre
tation of Edwards, is simply a shorthand label describing certain per se 
categories of statements that a reporter need not suppress merely because he 
has serious doubts regarding their validity. The balancing of the public’s 
interest in information against the individual’s interest in his reputation is the 
key to the determination of which statements are newsworthy.

86. See 556 F.2d at 120 (public interest in being informed “demands that the press be afforded the 
freedom to report such charges”).

87. 639 F.2d at 70.
88. 556 F.2d at 122.
89. See 639 F.2d at 69-70 (nothing gained by publishing charges made by person with scant reliability).
90. Id. at 70.
91. See note 6 supra (describing corroboration of Redick statements).
92. Medico v. Time, Inc., 643 F.2d at 143.
93. See Monitor Patriot Co. v. Roy, 401 U.S. 265, 277 (1971) (accusation that senatorial candidate had 

been “small-time bootlegger” 30 years earlier was relevant to current fitness for office). The Court held that 

Although the court in Cianci implicitly engaged in balancing to deny the 
Edwards privilege to New Times, it failed to identify adequately the competing 
interests involved. With respect to a citizen’s reputation, the court cited only 
the generalized interest in protection from unwarranted attack.87 It failed to 
mention, however, that Edwards specifically had viewed the reputational 
interest of a public figure as minimal.88 As for the public interest, the Cianci 
court could discern no compelling circumstances favoring disclosure of the 
charges,89 even though the accusations concerned a prominent public official 
actively engaged in an election campaign. Furthermore, the court’s assertion 
that the public has no interest in hearing accusations by persons “known to be 
of scant reliability”90 fails to acknowledge that Redick’s charges had a 
number of indicia of truthfulness, were matters of public record, and had been 
corroborated by “responsible” law enforcement officials.91

The public's right to know. Upon re-examiniation of the interests
involved, it appears that the public would have a legitimate interest in 
learning that corroborated allegations of criminal activity had been made 
against Cianci. Information of this type is directly relevant to self-government 
because it is something that an informed voter would want to consider when 
deciding how to vote. As the Third Circuit recently stated, if the public is to 
monitor effectively the conduct of government “there can be no penalty for 
exposing to general view the possible wrongdoing of government officials.”92

Although it is possible that an individual politician’s past might have little 
bearing on his present fitness for office, the Supreme Court has held that an 
accusation of criminal conduct, “no matter how remote in time or place, can 
never be irrelevant to an official’s or a candidate’s fitness for office.”93 
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Moreover, the Supreme Court itself recognized that the first amendment “has 
its fullest and most urgent application precisely to the conduct of campaigns 
for political office.”94

criminal charges relate to “official conduct” of a public official and therefore are protected by New York 
Times. Id. See also Garrison v. Louisiana, 379 U.S. 64, 77 (1964) (official conduct includes anything that 
might touch on person’s fitness for office); Coleman v. MacLennan, 78 Kan. 711, 739, 98 P. 281, 291 (1908) 
(candidate must surrender to public discussion as much of his private affairs as affects his competence for 
office). In Coleman, the leading common law case cited in New York Times, the court considered the 
argument that a more liberal rule of libel would discourage desirable persons from seeking public office, but 
rejected the contention as unfounded. 78 Kan. at 732-34, 98 P. at 288-89; see New York Times Co. v. 
Sullivan, 379 U.S. at 280-82 (citing Coleman as analagous support for constitutional actual malice rule).

94. Monitor Patriot Co. v. Roy, 401 U.S. 265, 272 (1971). See Cianci, 639 F.2d at 59 (detailing first 
amendment impediments to libel suits by politicians).

95. See Medico v. Time Inc., 643 F.2d at 140 (public scrutiny of criminal investigatory files ensures 
impartial enforcement of laws).

96. Cf. Landmark Communications, Inc. v. Virginia, 435 U.S. 829, 838-39 (1978) (because free 
discussion of governmental affairs lies near core of first amendment, state may not punish accurate 
republication of confidential judicial investigation of state judge); Cox Broadcasting Corp. v. Cohn, 420 
U.S. 469, 495 (1975) (public records of interest to citizens concerned with administration of government; 
republishing such records benefits public).

97. The court in Cianci pointed out that the common law traditionally did not include police records 
within the privilege for fair report of official proceedings, but acknowledged that more recent decisions 
have extended the privilege to cover police reports. 639 F.2d at 70; see Medico v. Time, Inc., 643 F.2d at 
140-43 (republication of items from FBI investigatory files within common law fair report privilege). The 
Medico court held the FBI materials to be “official” documents even though, as in Cianci, the individual 
defamed in the documents was never arrested or prosecuted. Id. at 139.

Regardless of whether the police file in Cianci was an “official” document for purposes of the common 
law privilege, republication of the materials served first amendment interests. See id. at 143-46 (accounts of 
government reports and actions implicate sensitive first amendment problems); cf. Landmark Communica
tions, Inc. v. Virginia, 435 U.S. at 838-39 (free discussion of governmental affairs essential to protection of 
first amendment). In Landmark the Court stated that reports of government records prevent “the 
miscarriage of justice by subjecting the police, prosecutors and judicial processes to extensive public 
scrutiny and criticism.” 435 U.S. at 839 (quoting Sheppard v. Maxwell, 384 U.S. 333, 350 (1966)).

98. Cf. Cox Broadcasting Corp. v. Cohn, 420 U.S. 469, 495 (1975) (placing truthful information in 
public court records indicates state’s belief that records important to public).

99. See Landmark Communications, Inc. v. Virginia, 435 U.S. 829, 841-42 (1978) (injury to official 
reputation insufficient reason for supressing free speech) (quoting New York Times Co. v. Sullivan, 376 
U.S. at 272).

100. Gertz v. Robert Welch, Inc., 418 U.S. 323, 344 (1974).

Beyond its general interest in learning of the accusations against Cianci, the 
public had a distinct interest in learning the contents of the police file material 
that New Times published.95 Reports of public records serve the first 
amendment interest of ensuring public scrutiny of the administration of 
government and justice.96 In this case, the possible mishandling of a criminal 
investigation was an issue the public had a right to consider.97 Furthermore, 
by placing Redick’s statements in the public record, the state implicitly 
indicated that the information was a matter of public interest.98

Individual interest in reputation. The Supreme Court has recognized
that a state’s interest in protecting a public official’s reputation is substantially 
less than its interest in protecting a private individual’s reputation.99 Public 
officials enjoy significant access to the media to rebut defamatory charges, 
and are deemed to have assumed a greater risk of public scrutiny than private 
individuals.100 These factors are present with even greater force during a 
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political campaign,101 when a candidate is open to the closest examination, 
and should expect defamatory accusations.102

Weighing the significant public interest in the information New Times 
published against Cianci’s diminished reputational interest, the balancing test 
embodied in Edwards suggests that the magazine should have been privileged 
to republish the newsworthy accusations even if its reporter entertained 
serious doubts regarding their truth.

B. JUSTIFYING THE PRIVILEGE

In New York Times Co. v. Sullivan, the Supreme Court established the 
existing standards for the protection of public officials against defamatory 
publications. Without distinguishing between publishers and republishers, the 
Court held that publications made with knowledge of falsity or serious doubts 
about their truth are not entitled to first amendment protection.103 Thus, a 
wider privilege for reporting newsworthy statements—including statements 
whose truth a reporter may seriously doubt—depends upon recognition of the 
special first amendment interest in republication that provides the foundation 
for Edwards.

This broader privilege may be justified on several grounds. First, Edwards 
and New York Times focus on analytically distinct first amendment interests. 
New York Times protects a citizen’s erroneous assertions of fact made in good 
faith while criticizing government officials and public figures.104 Without this 
protection, would-be critics of official conduct might refrain from expressing 
themselves in public debate despite their belief that their assertions were 
true.105

By contrast, the republication privilege focuses on the public’s interest in 
hearing debate, not on the citizen’s right to initiate debate.106 Whereas a 
critic’s belief in the truth of his accusation is critical under New York Times, a 
republisher’s belief in the truth of a newsworthy statement is irrelevant.107 A

101. In Monitor Patriot Co. v. Roy, 401 U.S. 265 (1971), the Court quoted with approval the following 
description of the atmosphere surrounding political campaigns:

Charges of gross incompetence, disregard of the public interest, communist sympathies, 
and the like have usually filled the air; and hints of bribery, embezzlement, and other criminal 
conduct are not infrequent. If actionable defamation is possible in this field, one might 
suppose that the chief energies of the courts, for some time after every political campaign, 
would be absorbed by libel and slander suits.”

Id. at 274 n.4. (quoting Noel, Defamation of Public Officers and Candidates, 49 Colum. L. Rev. 875, 875 
(1949)).

102. Id.
103. 376 U.S. at 280.
104. Id. at 270, 278-79.
105. Id. at 279. As a corollary, when a critic does not believe his own assertions, discouraging the 

speech causes no undue self-censorship. See Herbert v. Lando, 441 U.S. 153, 171 (1979) (New York Times 
rule properly inhibits knowing or reckless falsehoods).

106. See Sowle, supra note 19, at 531-32 (New York Times protects participation in debate; report 
privilege protects public access to information); Comment, The Right to Print Known Falsehoods, 1979 U. 
III. L.F. 943, 952-53 (New York Times protects speaker’s right to speak; Edwards protects reader’s right to 
know).

107. See Orr v. Lynch, 60 A.D.2d 949, 950, 401 N.Y.S.2d 897, 899 (App. Div. 1978) (reporter’s beliefs 
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republisher conveys a newsworthy statement to the public not necessarily 
because he believes it is true, but because his function is to pass on the 
information to the public so that it may judge the truth for itself.* 108 The 
republication privilege rests ultimately on the notion that in a system of self- 
government, the public’s legitimate informational needs must at times take 
precedence over individual reputational interests.109

not important when relating newsworthy event) (citing Edwards); Sowle, supra note 19, at 531 (if public 
has need for information, reporter’s views regarding truth of reported statement irrelevant); note 114 infra 
and accompanying text (arguing that subjective disbelief of newsworthy charge not cause to suppress 
information).

108. The emphasis on the informational interests of the listener, rather than the interests of the speaker, 
reflects the late Professor Alexander Meiklejohn’s first amendment theory. Meiklejohn argued that 
“public” speech—speech of self-governing importance—requires absolute protection, while “private” 
speech can be regulated more easily:

Self-government can exist only insofar as the voters acquire the intelligence, integrity, 
sensitivity and generous devotion to the general welfare that, in theory, casting a ballot is 
assumed to express . . . the spreading of information and opinion bearing on [public] issues 
must have a freedom unabridged by agents. Though they govern us, we, in a deeper sense, 
govern them. Over our governing, they have no power. Over their governing we have 
sovereign power.

Meiklejohn, The First Amendment is an Absolute, 1961 Sup. Ct. Rev. 245, 255-57. See also Brennan, The 
Supreme Court and the Meiklejohn Interpretation of the First Amendment, 19 Harv. L. Rev. 1 (1965) 
(discussing influence of Meiklejohn on Supreme Court’s free speech decisions).

The Supreme Court’s recent decisions extending first amendment protection to commercial speech also 
reflect an emphasis on the informational interests of the public. See, e.g., Central Hudson Gas v. Public 
Service Comm’n, 447 U.S. 557, 567 (1980) (state ban on electrical utility advertising denies consumer 
fullest possible dissemination of useful information); Bates v. State Bar of Arizona, 433 U.S. 350, 374 
(1977) (state ban on attorney advertising denies consumer relevant information needed to reach informed 
decision); Virginia State Bd. of Pharmacy v. Virginia Citizens Consumer Council, Inc., 425 U.S. 748, 770 
(1976) (state ban on advertising of prescription drug prices denies flow of important information to 
consumer).

109. See Sowle, supra note 19, at 532 (advancing rationale for constitutional report privilege). The 
balance favoring the public’s informational needs is essentially the same as the pro-informational balance in 
the common law privilege of fair report of official, public proceedings. See McCracken v. Gainesville 
Tribune, Inc., 146 Ga. App. 274, 275, 246 S.E.2d 360, 361 (1978) (more important for public to receive 
information about privileged proceeding than for defamed individual to have legal recourse). The court in 
McCracken cited Edwards as support for this reasoning. Id. at 275, 246 S.E.2d at 362. See also note 51 
supra (noting Edwards’ theoretical basis in common law report privilege).

Two primary rationales have been asserted to justify the common law privilege. See Note, Privilege to 
Republish Defamation, 64 Colum. L. Rev 1102, 1103-1116 (1964) (identifying “supervisory” and 
“informational” rationales). The supervisory rationale subordinates the individual’s reputational interest to 
the public’s right to monitor action taken in official proceedings or found in public records. Id. at 1103-11. 
The informational rationale supports a general privilege to report matters of public concern, of which 
official reports and public proceedings are two subcategories. Id. at 1111-16. The supervisory rationale 
arguably applies in Cianci to the police file material. See Medico v. Time, Inc., 643 F.2d at 140-42 
(republication of FBI investigatory files serves public’s supervisory interest). The broader information 
rationale applies to the charges against Cianci generally. See id. at 142 (republication exposing affairs of 
elected officials serves legitimate public informational interest); notes 92-98 supra and accompanying text 
(discussing public’s interest in hearing Redick’s accusations and statements in police file).

A third justification for the common law privilege—the agency rationale—rests on the notion that 
because any person can attend a public proceeding or inspect public records, the press simply acts as the 
public’s agent in disseminating the information. See Note, Privilege to Republish Defamation, 64 Colum. 
L. Rev. 1102, 1116-17 (1964) (discussing agency rationale). The agency theory is insufficient, however, to 
explain what justifies the additional damage to reputation caused by the spreading of defamatory 
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A republisher, because he is not the originator of the story, also cannot be 
expected to prove the truth of the statement in question. In many situations a 
republisher inevitably will entertain serious doubts about the truth of the 
underlying newsworthy statement because the critical facts lie peculiarly 
within the knowledge of the original speaker.110 In Cianci, for example, no 
amount of investigation could have eliminated the doubts inherent in 
Redick’s accusations. Confronted with this kind of uncertainty, a republisher 
may decline to publish newsworthy information for fear that his doubts will 
later be characterized as “serious” and therefore actionable under New York 
Times. Even if he does not fear ultimate liability, the threat of costly and time
consuming inquiry into his state of mind may deter publication.111 In either 
case, when a republisher suppresses the story, the public is denied access to 
the newsworthy information.

statements beyond the original proceeding. See Sowle, supra note 19. at 484 (adequate theory would 
explain why public interest in proceeding not attended more important than individual reputation). The 
Cianci court mentioned only the agency theory when referring to the common law underpinnings of the 
Edwards privilege. 639 F.2d at 67.

110. Cf. Hotchner v. Castillo-Puche, 551 F.2d 910, 914 (2d Cir.) (when facts incapable of independent 
verification and accusation not obviously false, publication cannot constitute reckless disregard for truth), 
cert, denied, 434 U.S. 834 (1977); Pedrick, Freedom of the Press and the Law of Libel: The Modern Revised 
Translation, 49 Cornell L.Q. 581, 597-600 (1964) (more lenient standard of liability appropriate when 
press merely transmits statements by responsible persons than when press originates material); Note, 
Protecting the Public Debate: A Proposed Constitutional Privilege of Accurate Republication, 58 Tex. L. 
Rev. 623, 642 & n.85 (1980) (placing responsibility for accusation on original speaker not inequitable 
because that person in best position to know truth or falsity of own statement). Many of the earliest 
newspaper stories on the Watergate scandal, for example, were published even though the reporters 
entertained serious doubts about their validity and even though they were based largely on unverifiable 
allegations by obscure or anonymous persons against high-ranking public officials. See C. Bernstein & R. 
Woodward, All the President’s Men 178-79 (1974) (discussing reporters’ doubts concerning 
foundation of Watergate stories).

111. See Herbert v. Lando, 441 U.S. 153, 169-75 (1979) (plaintiff must have complete latitude to probe 
state of mind of defendant). The Court in Lando rejected the defendant’s claim to a first amendment 
evidentiary privilege against disclosure of his pre-publication thoughts, conclusions, and mental processes. 
Id. at 172-73. The Court found no basis for the defendant’s contention that such disclosure would have a 
chilling effect on the free exchange of information among editors during preparation of articles. Id. at 173- 
74. Nevertheless, the Court acknowledged that lengthy discovery on the state of mind issue would increase 
the burdens of defending a libel suit and that, as a result, some media might avoid publication rather than 
risk litigation. Id. at 176 & n.25. It noted that defendant Lando’s deposition alone had continued for over a 
year and filled 26 volumes containing 3,000 pages and 240 exhibits. Id. The Court concluded, however, 
that only complete immunity from libel could eliminate fear of litigation. Id. at 176.

Edwards must be distinguished from Lando. In Lando, the defendant concededly was subject to liability 
if plaintiff could prove publication with serious doubts regarding the truth of the report; the Court merely 
held that no constitutional privilege barred the plaintiff from gathering direct evidence of such doubts. 
Under Edwards, however, because a republisher incurs no substantive liability for publishing with serious 
doubts, evidence of such doubts would be irrelevant. For that reason, Edwards should reduce both the need 
for probing the defendant’s state of mind, and the resulting fears of litigation.

112. See New York Times Co. v. Sullivan, 376 U.S. at 270 (debate on public issues should be 
uninhibited, robust, and wide-open).

By removing the threat of self-censorship, the republication privilege 
supplements, rather than contradicts, the goals of New York Times. The 
Supreme Court in New York Times was concerned with promoting robust 
public debate;112 the republication privilege ensures public access to the 
information that makes this debate possible. Moreover, information of the 
type disclosed in Cianci may spur debate by triggering investigation into
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significiant allegations whose truth or falsity remains in doubt.113 While it 
may be that the truth rarely catches up with the lie, it is certain that the truth 
never emerges if information remains forever secret.

Thus, despite the doubts surrounding the truth of the charges in Cianci, the 
public had a substantial interest in learning of their existence. The accusations 
were newsworthy—not because of the identity of the speaker—but because 
they were directed at a high public official and were supported by evidence 
that many voters might have found persuasive. Under these circumstances, 
the individual reporter’s personal reservations regarding the charges should 
be irrelevant. If a voter could reasonably believe the accusations to be true, 
the reporter’s subjective doubts should not negate the justification for 
disclosure.114 It follows then, that New Times should not have been required 
to suppress Redick’s otherwise newsworthy accusations solely because it may 
have entertained serious doubts regarding their truth.115

113. The Watergate investigation is the most obvious example. See note 110 supra (discussing early 
reports on Watergate). Woodward and Bernstein’s original reports certainly increased the public debate on 
the Watergate situation.

114. See Dobbs, Belief and Doubt in Malicious Prosecution and Libel, 21 Ariz. L. Rev. 607, 612 (1979) 
(reporter’s subjective doubts do not remove otherwise good cause to publish news). Relying on Edwards, 
Professor Dobbs states that when a citizen reports “good evidence” of a crime to the police, a publisher 
may relay the information to the public without liability even if he does not believe in its ultimate truth. Id. 
at 612, 615. By analogy, Dobbs suggest that a citizen who reports reliable evidence to the police should not 
be subject to tort liability for malicious prosecution merely because he does not believe in the accused’s 
guilt. As long as objectively reasonable cause exists to support prosecution, the reporting citizen’s 
subjective doubts should be irrelevant. Id. at 612-15.

115. If a republisher knows that a private individual’s accusation is false, he has no reason to republish 
the statement, for the only accurate information that he could convey to the public is that the individual 
has lied or is misinformed. Such knowledge is not in itself information relevant to self-government, and 
hence, is not newsworthy. Thus, Mayor Cianci should be given a chance to prove at trial that the charges 
were false and that the magazine knew they were false. Apparently, the Mayor made sufficient allegations 
that New Times knew his payment to Redick was not for a criminal purpose. Thus, summary judgment 
could properly be denied. 639 F.2d at 60.

It is unclear from Edwards whether a republisher of a newsworthy statement is liable when he knows the 
statement is false, as opposed to merely doubting its truth. Edwards did not reach that question because the 
trial court had already found that although the reporter’s “serious doubts” were sufficient to demonstrate 
recklessness, he had no knowledge of actual falsity. Edwards v. National Audubon Soc’y, 423 F. Supp. 516, 
519 (S.D.N.Y. 1976). By emphasizing, however, that a republisher cannot be liable for reporting 
newsworthy statements merely because he has serious doubts about their truth, Edwards implied that 
republication with knowledge of falsity might be cause for liability. Indeed, the court’s emphasis on the 
innocence of “mere” serious doubts would be meaningless if it also intended that knowing falsity be 
protected.

This narrower construction of Edwards avoids direct conflict with repeated Supreme Court assertions 
that the calculated falsehood, “the lie, knowingly and deliberately published about a public official,” has no 
constitutional value. Garrison v. Louisiana, 379 U.S. 64, 75 (1964); see Herbert v. Lando, 441 U.S. 153, 171 
(1979) (false information in and of itself never constitutionally protected). Professor Tribe is in apparent 
accord with this more limited interpretation, noting that Edwards creates immunity only from a 
recklessness charge. L. Tribe, American Constitutional Law 638 (1978) (emphasis added). 
Immunity for recklessness would protect a republisher who entertained serious doubts about the truth of 
newsworthy accusations, while leaving him open to a charge of knowing falsity. The court in Cianci 
appeared to make the same distinction, interpreting Edwards as a privilege to republish statements 
“believed to be untrue,” but not necessarily statements known to be false. 639 F.2d at 69.

Arguably, if a public figure—as opposed to a private figure like Redick—makes a false statement, a 
reporter should be permitted to republish the statement even if he knows it to be false. Commentators 
holding this view note that knowledge of a public figure making a false statement is in itself valuable
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C. JUDICIAL ADMINISTRATION OF THE PRIVILEGE

Balancing the public interest against the individual’s reputation arguably 
could create problems in the judicial administration of the Edwards privilege. 
Courts applying Edwards might have to decide on an ad hoc basis which 
statements are of sufficient public interest to qualify as newsworthy and 
which are not—a task arguably outside the competence of judges.* 116 Because 
of similar concerns, the Supreme Court in Gertz v. Robert Welch, Inc."1 
declined to make the “public or general interest” content of defamatory 
publications the test of whether the publisher is protected by the New York 
Times rule.118 A subject matter test, the Court feared, would occasion ad hoc 
balancing of the competing interests, creating unpredictable results for courts 
and litigants.119 Thus, the Court laid down a more general rule extending New 
York Times protection to publications involving “public” figure plaintiffs but 
not to “private” figures caught up in events of public interest.120

information because it sheds light on the character and veracity of a prominent public actor. See Comment, 
Constitutional Privilege to Republish Defamation, 77 Colum. L. Rev. 1266, 1274 (1977) (publisher 
privileged to repeat knowingly false statements made by prominent person because statements falsity 
relevant to self-government); Note, Protecting the Public Debate: A Proposed Constitutional Privilege of 
Accurate Republication, 58 Tex. L. Rev. 623, 631 (1980) (some persons so important to public debate that 
even their calculated falsehoods contribute valuable information to the public); Comment, The Right to 
Print Known Falsehoods, 1979 U. III. L.F. 943, 964 (Edwards protects republication of prominent person’s 
false statements even when republisher knows statements false because information reflects on character of 
important speaker).

116. See G. Gunther, Constitutional Law 1334-36 & n.3 (10th ed. 1980) (criticizing ad hoc 
balancing of interests in first amendment cases because results provide insufficient guidance to lower courts 
and litigants).

117. 418 U.S. 323 (1974).
118. Id. at 345-46. In Gertz, the Court effectively overruled its plurality decision in Rosenbloom v. 

Metromedia, Inc., 403 U.S. 29 (1971), in which the Court held the actual malice rule applicable to private 
individuals involved, even if involuntarily, in matters of public or general interest. 418 U.S. at 346. The 
Court in Gertz rested its decision primarily on what it viewed as the significant state interest in protecting 
private individuals from injury to reputation. Id. at 344-45. But the Court also found practical problems 
with the Rosenbloom test in that it required judges to decide on an ad hoc basis which publications address 
issues of general or public interest. Id. at 346. The Gertz court expressed concerns about entrusting this task 
to the wisdom of judges. Id.

119. Id. at 343-44, 346. The Court did not, however, reject the general validity of balancing in the area 
of defamation. To the contrary, the court expressly engaged in a balancing analysis to produce its 
public/private figure distinction. See id. at 347-48 (balancing interest in uninhibited press against state

interest in compensating damage to private figures); G. Gunther, supra note 116, at 1334 & n.3 (New 
York Times line of cases reflects balancing, although no ad hoc balancing).

120. Id. at 344-46. The Court identified two classes of public figures. First, some persons are so 
prominent or influential in society that they are deemed public figures for all purposes. Id. at 351. More 
often, a private person may become a temporary public figure by voluntarily entering a public controversy 
in order to influence the outcome. Id. The determination of whether a person is a public figure obviously 
involves a subject matter inquiry. Under Gertz, a private individual becomes a public figure if he enters a 
public controversy. Id. The Court has not yet explained how it is possible to decide whether a particular 
controversy is public in nature without determining that the subject matter is one of public interest. Cf. 
Time v. Firestone, 424 U.S. 448, 454-55 (1976) (plaintiffs involvement in sensational divorce action, “not 
the sort of public controversy referred to in Gertz,” because plaintiff had not tried to influence public on 
public question). In Firestone, the Court did not explain what it meant by public controversy except to say 
that it is not the same as a “controversy of interest to the public.” Id. at 454. In his dissent, Justice Marshall 
pointed out that the only explanation for the majority’s conclusion was that the divorce controversy, while 
perhaps of interest to the reading public, was not the sort deemed legitimate or relevant to self-government. 
This ad hoc conclusion, he objected, returned the Court to the very same subject matter approach 
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The Cianci court, however, did not have to embrace an undefined public 
interest test of newsworthiness in order to protect the New Times report.121 It 
could have held that by definition, serious charges122 against a public figure 
are newsworthy under Edwards, regardless of the identity of the original 
speaker. Although a bare, unsupported allegation by a private figure against a 
public official is perhaps of little value to the public, the privilege should apply 
at least when some minimum indicia of reliability support the private figure’s 
allegations.123 A rule declaring this category of statements to be newsworthy 
per se would minimize the need for future ad hoc balancing of the competing 
interests. The category itself defines the appropriate balance; a court’s task 
would be limited to deciding whether a particular statement fell within the per 
se category. Furthermore, to maximize guidance, the category could incor
porate the definition of a public figure developed under the New York Times 
and Gertz line of cases.124

purportedly abandoned in Gertz. 424 U.S. at 487 (Marshall, J., dissenting).
Moreover, since Gertz the Court has continued to look to the public or general interest content of speech 

as a basis for extending first amendment protection. See Landmark Communications, Inc. v. Virginia, 435 
U.S. 829, 839 (1977) (accurate report of secret judicial inquiry is of utmost public concern and may not be 
punished criminally). In addition, the Court has recently extended first amendment protection to 
commercial speech because it enhances the public’s capacity to make informed decisions. See Sowle, supra 
note 19, at 494, 520 (noting Court’s retreat from Gertz rejection of subject matter test); note 108 supra 
(discussing commercial speech).

121. Cf note 62 supra (noting decisions broadly interpreting Edwards').
122. See note 124 infra (defining serious charges for purpose of republication privilege).
123. The Second Circuit employed a similar test in Hotchner v. Castillo-Puche, 551 F.2d 910 (2d Cir.), 

cert, denied, 434 U.S. 834 (1977), decided just two months before Edwards. In Hotchner, the court 
purported to apply the New York Times actual malice rule to the republisher of defamatory allegations 
concerning a public figure. The court held that when an accusation cannot be independently verified, and 
when there are “no convincing indicia of unreliability,” publication of the accusation cannot constitute 
reckless disregard for the truth. Id. at 914. The court implied that as long as an accusation against a public 
figure is “believable,” one who publishes the charge cannot, as a matter of law, be liable under New York 
Times. Id. The court, however, seems to have been misguided. Although a charge may be “believable” in 
some objective sense, it is possible that the republisher himself did not actually believe it to be true, and 
would therefore be liable under New York Times. Thus, because Hotchner allowed republication regardless 
of personal belief in the charge, the case is better viewed as an anticipation of the eventual Edwards 
privilege, rather than as an application of the New York Times rule.

124. An exception is necessary, however, in the case of public celebrities or entertainers. See Carson v. 
Allied News Co., 529 F.2d 206, 209-10 (7th Cir. 1976) (popular entertainer all-purpose public figure under 
New York Times). Because gossip about such persons’ private lives is not generally relevant to self- 
government, accusations by private figures against celebrities should not be considered newsworthy for 
purposes of the Edwards privilege. See Medico v. Time, Inc., 643 F.2d at 142 (although examination of 
elected official’s affairs obviously matter of public concern, curiosity in private affairs of others insufficient 
to warrant report privilege).

Incorporation of the New York Times terminology also suggests an appropriate definition of a “serious 
charge” for purposes of the republication privilege. When the target of an accusation is a public official, 
protection should extend to any charge that might touch upon the official’s fitness for office. See Garrison 
v. Louisiana, 379 U.S. 64, 1(>-T1 (1964) (public official’s private actions constitute official conduct for 
purposes of New York Times if relevant to fitness for office). This would include any accusations of past or 
present criminal activity. See Monitor Patriot Co. v. Roy, 401 U.S. 265, 277 (1971) (accusations of criminal 
activity relevant to fitness for office).

When the speaker’s target is a private individual who later becomes a public figure by entering a 
particular controversy, a serious charge would be one that relates to the person’s involvement in that 
controversy. See note 120 supra (distinguishing private and public figures).

By requiring that some minimum indicia of reliability support a private 
individual’s newsworthy accusation, the suggested privilege also would 
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mitigate against the Cianci court’s fears of absolute press immunity to report 
baseless charges made by private individuals. When a prominent figure makes 
a newsworthy accusation, no minimum amount of supporting evidence is 
needed because the public can judge for itself the credibility of the charge 
based on its familiarily with the speaker.125 But because the public is in no 
position to judge a private individual’s credibility, the republisher, to establish 
the newsworthiness of the charge, should indicate the foundation from which 
a reader could conclude that the source is credible or his information 
reliable.126 Ordinarily, a statement by the source that he has first-hand 
knowledge of the defamatory facts alleged, together with some independent 
corroboration of the allegation, should suffice to establish the privilege; that 
type of proof usually is more than sufficient to establish probable cause to 
prosecute a criminal act.127 Independent corroboration might consist of 
documents and information from other sources obtained during the 
republisher’s own investigation.128 The fundamental issue is whether a

125. See Robertson, Defamation and the First Amendment: In Praise of Gertz v. Robert Welch, Inc., 54 
Tex. L. Rev. 199, 265-66 (1976) (when accusation newsworthy because of well-known source, publisher 
should not be liable if source clearly identified).

126. Id. at 266 (when source unknown to public, publisher should investigate either source or substance 
of charges before publishing). An analagous showing is required under the fourth amendment when an 
informant’s statement is used to show probable cause to search or arrest. See Aguilar v. Texas, 378 U.S. 
108, 114 (1964) (probable cause affidavit must state (1) underlying circumstances from which informant 
concluded criminal activity taking place and (2) underlying circumstances from which affiant concluded 
that informant credible or information reliable). The probable cause analogy is pursued more fully in 
Dobbs, Belief and Doubt in Malicious Prosecution and Libel, 21 Ariz. L. Rev. 607, 614-15 (1980).

127. See e.g., United States v. Farese, 612 F.2d 1376, 1377-79 (5th Cir.) (informant’s information 
reliable because details based on personal observation and corroborated by narcotics agent), cert, denied, 
447 U.S. 925 (1980); United States v. Garret, 565 F.2d 1065, 1070 (9th Cir. 1977) (reliability of informant 
established when independent investigation corroborates personal observation), cert denied, 435 U.S. 974 
(1978); United States v. Gill, 555 F.2d 597, 599 (6th Cir. 1977) (per curiam) (police corroboration of tip 
through investigation establishes reliability of informant). Thus, in Cianci Redick’s personal observation of 
the alleged defamatory facts, coupled with the police corroboration of her story, would appear to be 
sufficient indicia of the reliability of her accusations. A showing that the source of the allegations has 
provided reliable information in the past might also establish a private individual’s reliability. Cf. United 
States v. DiMuro, 540 F.2d 503, 515 n.22 (1st Cir. 1976) (probable cause established when, inter alia, 
informant provided reliable information on previous occasions), cert, denied, 429 U.S. 1038 (1977).

A special problem of establishing indicia exists when the only corroboration of the newsworthy 
accusation is a statement by an anonymous source. Journalists frequently obtain newsworthy information 
by guaranteeing confidentiality to their informants. Nevertheless, as this comment formulates the privilege, 
the defendant bears the initial burden of demonstrating to the court that charges are newsworthy and 
supportable. See note 85 supra and accompanying text (suggested procedural application of the privilege). 
Unless disclosure of the corroborating informant were made in camera to the court, this burden on the 
defendant probably would limit the republication privilege to cases in which corroboration comes from 
identifiable sources. This limitation seems wise, however, considering the potential for destruction of 
reputation from wholly anonymous sources.

When the original source of the newsworthy accusation remains anonymous but the republisher 
identifies sufficient other corroborating evidence, no barrier to the privilege exists. The privilege to 
republish a private person’s charges assumes that if the target is a public figure and the charge is 
corroborated, the charge is newsworthy regardless of the accuser’s identity. See text accompanying notes 
121-24 supra (urging per se rule of news worthiness based on reliability). In some cases, however, the 
republisher’s difficulty may lie in proving that the original statement was made.

128. Cf. United States v. Robertson, 560 F.2d 647, 649 (Sth Cir. 1977) (corroborating information 
supplied by government chemist and community businessman establishes reliability of tip). Of course, the 
more corroboration a republisher obtains for a charge, the less likely he is to harbor serious doubts about its 
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reasonable basis exists to believe the private individual’s accusations.* 129 If 
such a basis exists, then the republisher’s subjective doubts should not 
preclude the public from learning of the charge.130

truth. Nevertheless, the existence of objectively reasonable evidence to support a charge does not mean that 
a republisher cannot at the same time entertain serious subjective doubts about its truth. See W. Prosser, 
supra note 36, § 119, at 842 (probable cause to believe criminal guilt not inconsistent with considerable 
element of doubt).

129. See Dobbs, Belief and Doubt in Malicious Prosecution and Libel, 21 Ariz. L. Rev. 607, 612-15 
(1979) (republisher who lacks subjective belief in newsworthy charges not liable when republication 
objectively justified).

130. Id. One could argue that the Edwards privilege should also protect republication of newsworthy 
accusations against private individuals. At least one commentator would extend a per se privilege to cover 
accusations against private individuals when made by public figures or officials, but not when made by 
other private individuals. See Note, Protecting the Public Debate: A Proposed Constitutional Privilege of 
Accurate Republication, 58 Tex. L. Rev. 623, 637-38, 640 (1980) (any statement by public person 
important to public debate; statements by private persons against each other not generally relevant to self- 
government). Logically, if a statement is important to self-government, the fact that the plaintiff is a private 
figure does not diminish its value. Cf. Rosenbloom v. Metromedia, Inc., 403 U.S. 29, 43 (1971) (if reported 
matter is subject of public concern, not less important merely because plaintiff is private figure). Moreover, 
the limited common law privilege of fair report protected republication of statements defaming private 
individuals. See Sowle, supra note 19, at 485 (common law privilege protected reports defaming private 
individuals on theory that public need for information overrode private reputational interests).

Nevertheless, the Supreme Court has shown greater solicitude for the reputational interest of private 
individuals, and probably would not extend any form of report privilege to cover accusations against such 
persons. See notes 118-19 supra and accompanying text (discussing Court’s refusal in Gertz to extend New 
York Times rule to private individuals); note 62 supra and accompanying text (lower court decisions 
denying Edwards application to reports of accusations against private individuals).

131. See Note, Protecting the Public Debate: A Proposed Constitutional Privilege of Accurate Republica
tion, 58 Tex. L. Rev. 623, 643 (1980) (substance of privilege is accurate republication); note 70 supra and 
accompanying text (privilege obtains when publisher reasonably believes report accurately conveys charges 
made).

132. See Edwards v. National Audubon Soc’y, 556 F.2d at 120 (reporter may not deliberately distort 
statements and retain privilege); cf. Central Hudson Gas v. Public Service Comm’n 447 U.S. 557, 566-67 
( 1980) (government may ban forms of communication unlikely to convey to public any useful information).

D. ABUSE OF THE PRIVILEGE

Once the court finds the charges to be newsworthy, the burden should shift 
to the plaintiff to show that the defendant was not neutral in his reporting of 
the story. This lack of neutrality can be demonstrated through either the 
publisher’s distortion of, or concurrence in, the charges against the plaintiff. 
Malice alone cannot defeat the privilege and has no place in the court’s 
determination of whether the privilege is applicable.

Distortion of the charges. To determine whether New Times abused the
privilege by distorting the charges against Cianci, it is vital to focus on the 
purpose for which the privilege was created—the dissemination of newswor
thy information that is important to the public. As Edwards indicated, that 
essential purpose is fulfilled only when a republisher accurately conveys the 
substance of the original newsworthy statement.131 If, however, a report so 
distorts the statement that its net effect is to mislead rather than inform the 
public, the privilege is lost.132 Because “the point of ultimate interest... is the 
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minds of the hearers and the voting of wise decisions,”133 whether a statement 
is reported accurately depends upon its effect on the reader. An appropriate 
test of abuse is whether the statement, as republished, would have the same 
material effect on the plaintiffs reputation in the mind of a reasonable person 
as a verbatim account of the original statement would have had.134 The 
plaintiff must demonstrate, therefore, that the republisher deliberately and 
substantially misled the reader.135

133. A. Meiklejohn, Political Freedom 26 (1960). Professor Meiklejohn analogized to the 
traditional American town meeting to illustrate his concern for protecting the first amendment interests of 
the listener. What is important, states Meiklejohn, “is not that everyone shall speak, but that everything 
worth saying shall be said.” Id.; see note 108 supra (discussing Meiklejohn’s theory of first amendment).

134. A similar test is used to determine abuse of the common law privilege of fair report of official 
proceedings. See Restatement (Second) of Torts § 611 (1976) (essential that nothing be omitted from 
report of proceeding so as to convey erroneous impression); Sowle, supra note 19, at 538 (stating common 
law test).

135. See note 152 infra and accompanying text (discussing common law placement of burden).
136. See note 69 supra and accompanying text (Cianci impliedly requires that republisher print rebuttal 

to defamatory accusations). The court cited with approval the position that accurate republication of a 
statement alone is insufficient to retain the privilege. See Cianci, 639 F.2d at 67 n.15 (citing Sowle, supra 
note 19, at 539-40).

137. See 639 F.2d at 67 n.15 (quoting Sowle, supra note 19, at 539-40, for proposition that report must 
be “fair to the individual involved” to retain privilege). The court stated that the magazine also failed to 
reveal evidence undermining the credibility of the other major actors. Id.

138. See Comment, The Privilege of Neutral Reportage, 1978 Utah L. Rev. 347, 357-58 (Edwards too 
lenient because requires only accurate republication of statement to satisfy privilege; should require full 
and fair report of all known information relevant to truth or falsity of statement).

139. See note 71 supra and accompanying text (discussing cases cited by Edwards as examples of 
neutral reportage despite lack of balance).

140. See 639 F.2d at 69 (citing omissions made by New Times). Some of these omissions were of 
questionable significance. For example, the magazine reported that several reporters from other publica
tions initially had procured information from Redick by “threatening and intimidating her” and by using 
other “hard-nosed techniques.” New Times, July 28, 1978, at 27-28. By revealing the threats, the magazine 
may have been trying to alert the reader to the possibility that Redick’s accusations against Cianci were 
coerced and therefore not entirely trustworthy. The court found it significant that New Times had omitted 
the details of the alleged threats, including the reporters’ initial threat that if she did not cooperate they 
would print the story identifying her and including pictures of her children. 639 F.2d at 69. The materiality 
of this omission is arguable. While some readers might perceive a significant difference between the 
included and omitted statements, it is questionable whether the distinction is of constitutional dimension.

In its discussion of neutrality, however, the Cianci court strayed from a 
focus on this accurate republication test to a focus on editorial balance. The 
court nowhere disputed that New Times had accurately reported the sub
stance of Redick’s accusations and the police file material. Nevertheless, it 
required New Times to go beyond the statements and seek out Mayor Cianci’s 
version of events.136 The court apparently equated neutrality with editorial 
fairness, and concluded that New Times had been unfair by not including 
information favorable to Cianci.137

Fairness in the sense of editorial balance may be good journalistic practice, 
but it is not what Edwards requires.138 If the information New Times omitted 
would not alter materially Mayor Cianci’s reputation in the mind of the 
public, then failure to include that information should not have defeated the 
privilege.139 Yet without any analysis of the materiality of the omissions, the 
court inferred that New Times had distorted the record.140 Had the court left 
the question of materiality to the jury, its result would be defensible. But by 
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denying the privilege entirely,141 Cianci significantly diminished the potential 
value of Edwards. If arguably material omissions are sufficient to defeat the 
privilege at the summary judgment stage, then only the most scrupulously 
balanced reports could survive a court’s scrutiny.

141. See notes 81-84 supra and accompanying text (discussing court’s apparent total denial of privilege 
at summary judgment stage).

142. See notes 73-76 supra and accompanying text.
143. 418 U.S. 241 (1974).
144. Id. at 256-58.
145. Id. at 256-57.
146. Id. at 258.
147. Id. at 256.
148. Id. Edwards apparently recognized that requiring a reporter to print rebuttal information 

impermissibly intrudes upon editorial discretion. See 556 F.2d at 120 (citing Tornillo).
It might be argued, however, that New Times actually was not compelled to publish anything. It could 

simply have chosen not to publish. But the newspaper in Tornillo was also not compelled to publish 
anything, because it could have avoided the right of reply statute simply by not engaging in attacks upon 
political candidates. Moreover, the Court in Tornillo stressed that governmental coercion need not fall into 
familiar or traditional patterns to constitute unwarranted intrusion into the editorial process. 418 U.S. at 
256 (citing Grosjean v. American Press Co., 297 U.S. 233, 244-45 (1936)). The Court emphasized that its 
prior decisions had never sanctioned any “expresss or implied command that the press publish what it 
prefers to withhold.” Id. at 254-55 (quoting Branzburg v. Hayes, 408 U.S. 665, 681 (1972) (emphasis 
added)).

149. Editorial decisions are more likely to be second guessed in a case like Cianci, in which the report 
covers an ongoing controversy, rather than in a case in which the report covered a single document or 
proceeding. In such a case, all the relevant information is delineated for the reporter, and it is relatively 
easy to determine whether it was reported accurately. See Gobin v. Globe Publishing Co., 216 Kan. 223, 
229-30, 531 P.2d 76, 81 (1975) (accounts of judicial proceedings permit stricter scrutiny because 

The Cianci court’s scrutiny of editorial balance also creates tension with 
Supreme Court decisions prohibiting intrusion into the editorial decision
making function.142 In Miami Herald Publishing Co. v. Tornillo,143 the Court 
held unconstitutional a Florida statute that required newspapers to give reply 
space to political candidates attacked on their record or personal character.144 
The statute was invalid because it exacted a penalty based on the newpaper’s 
content, thus dampening the vigor of political and electoral coverage.145 The 
Court found that even if no penalty attached, the requirement impermissibly 
intruded into the editorial function because:

[t]he choice of material to go into a newspaper, and the decisions 
made as to limitations on the size and content of the paper, and 
treatment of public issues and public officials—whether fair or 
unfair—constitute the exercise of editorial control and judgment. It 
has yet to be demonstrated how governmental regulation of this 
crucial process can be exercised consistent with First Amendment 
guarantees of a free press . . . ,146

The Court in Tornillo indicated that any form of compulsion upon 
newspapers to print an item is unconstitutional.147 By effectively conditioning 
the Edwards privilege on a right of reply, Cianci imposes a similar form of 
coercion.148 Under the Cianci approach to neutrality, judges and juries are 
permitted to re-edit an article, with the added benefit of hindsight, to suit 
their own notions of journalistic fairness.149 Faced with the possibility that the 
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factfinder’s definition of fairness will not coincide with his own editorial 
judgment, a republisher might conclude that the safest course of action is 
simply not to publish.150 Self-censorship cannot be prevented without greater 
leeway for the exercise of editorial judgment.

susceptible of exact reporting). But when a report covers an extended controversy, greater leeway is 
required. See id. at 229, 531 P.2d at 81 (when accuracy and fairness of report contingent upon reporter’s 
fallible modes of investigation, less rigorous standard of review required).

150. Cf. Miami Herald Publishing Co. v. Tornillo, 418 U.S. at 257 (faced with penalties imposed by 
right of access statute editors might avoid controversy by not publishing).

151. See Edwards v. National Audubon Soc’y, 556 F.2d at 120 (report may not deliberately distort 
statements). Although Edwards required only that the statements themselvesnot be distorted, it implied 
that a reporter may not deliberately withhold material substantially contradicting the statements. As an 
example of distorted reporting, the court cited Goldwater v. Ginzburg, 414 F.2d 324 (2d Cir.), cert, denied, 
396 U.S. 1049 (1969). In Goldwater, the defendant had sent hundreds of questionnaires to psychiatrists 
asking them to analyze the mental condition of then presidential candidate Barry Goldwater. 414 F.2d at 
328-29. Defendant published only those responses that agreed with his preconceived notion that Goldwater 
was mentally ill, and changed other responses to reflect that viewpoint. Id. at 337.

152. Under the common law of libel, the burden was on the plaintiff to show that the defendant had 
abused an otherwise applicable privilege. See W. Prosser, supra note 36, § 120, at 852 (1971) (burden on 
plaintiff to show abuse of qualified privilege). Furthermore, although the defendant was strictly liable for 
substantial mistatements of material facts, only mistatements of this type defeated the common law report 
privilege. M. Newell, The Law of Slander and Libel in Civil and Criminal Cases 505 (4th ed. 
1924).

153. 639 F.2d at 69.
154. See Fed. R. Civ. P. 56 (summary judgment standard).
155. 639 F.2d at 69; see note 65 supra and accompanying text (citing omissions in article favorable to 

Cianci).
156. Edwards stated that a reporter who espouses or concurs in the charges, or who deliberately disorts 

them, loses the privilege. 556 F.2d at 120.

Concern for editorial discretion, however, should not insulate a republisher 
from all review.151 A minimal inquiry—going beyond the question of whether 
the accusations themselves were reported accurately—is justified to ensure 
that a report does not deliberately distort the circumstances surrounding the 
statement. If a republisher withholds information in his possession that 
substantially refutes the charges, he should assume the risk that a jury would 
find the omissions materially misleading. By placing the burden on the 
plaintiff to demonstrate that the omissions were both deliberate and substan
tially misleading, however, editorial intrusion could be kept to a minimum.152

Using this new standard, New Times might still be found to have distorted 
its report. The magazine allegedly was aware, but did not mention, that the 
$3,000 payment by Cianci to his alleged victim was in settlement of Redick’s 
contemplated civil suit, rather than to induce her to withdraw the criminal 
complaint.153 The difference between a lawful civil settlement and criminal 
obstruction of justice certainly is one that a jury could find material. Because 
a genuine issue of material fact existed concerning the deliberate distortion of 
the report, summary judgment was properly denied.154

Concurrence in the charges. Although the Cianci court treated New
Times' omissions as evidence that it had concurred in the charges,155 
concurrence and distortion are separate bases for finding abuse of the 
Edwards privilege.156 A republisher who presents a totally balanced report 
may still be found to have concurred in the charges if he adopts them as his 
own. Concurrence might be found, for example, if the republisher fails to 
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attribute accusations to their source.157 Or, having properly attributed them at 
one point in an article, he might elsewhere endorse their truth.158 In both 
instances, the theoretical justification for the republication privilege is lost 
because the republisher in effect becomes an original speaker.

157. See Comment, Constitutional Privilege to Republish Defamation, 77 Colum. L. Rev. 1266, 1278- 
79 (1977) (non-attribution of charges may constitute endorsement).

158. Id.
159. See Robertson, Defamation and the First Amendment: In Praise of Gertz v. Robert Welch, Inc., 54 

Tex. L. Rev. 199, 266 (1976) (publication of private person’s accusations implies publisher found some 
merit in them).

160. Cianci v. New Times Publishing Co., 486 F. Supp. 368, 372 (S.D.N.Y. 1980), rev’d 639 F.2d 54 (2d 
Cir. 1980). The court stated in dicta that the defamatory implications of the article were “slender indeed,” 
while holding that any arguable implications were constitutionally protected as expressions of opinion. Id.

161. See 639 F.2d at 60, 69-70 (contending magazine asserted Cianci’s guilt expressly through 
statements of fact, impliedly through organization of article).

162. The Edwards court relied on Medina v. Time, Inc., 439 F.2d 1129 (1st Cir. 1971) and Time Inc., v. 
Pape, 401 U.S. 279 (1971) as examples of neutral reporting. In Medina the defendant had asserted in its 
news magazine that it was a “mystery” why the plaintiff army captain had not been charged with war 
crimes after being accused by so many of his men. 439 F.2d at 1130. The court held as a matter of law that 
the statement did not constitute endorsement of the underlying accusations. Id. Similarly, in Pape the 
defendant had labeled the accusations against plaintiff as a “grave indictment.” 401 U.S. at 281.

163. The court cited a statement about the allegedly improper payoff as a direct statement of fact 
demonstrating concurrence, see note 66 supra (discussing statement), although the district court had 
termed the statement “ambiguous, at most.” 486 F. Supp. at 372. Similarly, the circuit court pointed to an 
unattributed statement in an inner headline as a direct statement about the lie detector test results, 
although the statement had been attributed in text at one point to the police report. See notes 6 & 67 supra 
(discussing statements about polygraph test).

The court also contended that the magazine’s statement that, “Redick hasn’t tried to capitalize on her 
experience . . . .” was an endorsement of the view that she had in fact experienced rape at gunpoint. 639 
F.2d at 60. But, this statement was made not to assert the truth of the charges but to compare Redick’s 
behavior with the behavior of Elizabeth Ray and Judith Exner, both of whom tried to profit from their past 
experiences with now famous individuals. See New Times, July 28, 1978, at 29, col. 1 (discussing Redick’s 
reluctance to discuss Cianci incident).

The line between merely reporting and directly endorsing a charge is not 
always bright. By merely printing the charge of an obscure individual, a 
republisher implies some endorsement of its validity.159 Nevertheless, the 
district and circuit courts in Cianci saw nothing but bright lines on the 
question of endorsement of the charges, although these lines were at the 
opposite ends of the spectrum. The district court concluded that the New 
Times article was not even defamatory because it carefully refrained from 
stating or concluding that Mayor Cianci was guilty of any crime.160 The 
Second Circuit was equally certain that the article both expressly and 
impliedly asserted that Cianci was in fact a rapist and an obstructer of 
justice.161

The Second Circuit was generally correct when it indicated that a 
republisher’s direct assertions of fact may constitute evidence of concurrence 
under Edwards. Again, however, the Cianci court appeared more eager than 
the Edwards court to search for evidence that would defeat the privilege. 
Edwards suggested that only explicit assertions of the truth of a charge should 
qualify as a republisher’s endorsement.162 The Cianci court, on the other 
hand, inferred concurrence by focusing on isolated statements that appeared 
ambiguous or that were taken out of context.163 Taken as a whole, the article 
essentially was a report of statements clearly attributed to Redick and the 
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police.164 Moreover, the article made clear that the truth of the rape charge 
was in doubt.165 Thus, the court should have ruled that the magazine had not 
concurred in the rape allegation.

164. Cf. Medina v. Time, Inc. 439 F.2d 1129, 1130 (1st Cir. 1971) (court must read isolated assertions 
of fact in context of entire article to determine whether publisher endorsed accusations); Beyl v. Capper 
Publications, Inc., 180 Kan. 525, 528, 305 P.2d 817, 819 (1957) (headlines and text must be considered 
together to determine whether report privilege abused; exaggerated headlines do not themselves foreclose 
privilege).

165. See New Times, July 28, 1978, at 29, col. 3 (noting questions still surrounding rape charge; 
inquiring as to what transpired night of incident). The article also indicated that Cianci denied the 
allegation. Id. at 26, col. 2. The court apparently overlooked the report of the denial. It stated that the 
article’s only mention of Cianci’s claim to innocence was its quotation of a law school friend of Cianci, who 
related Cianci’s statement that the entire rape incident was a “shakedown.” 639 F.2d at 69.

166. See note 66 supra (noting magazine’s implication that Cianci paid money to avoid possible felony 
charge). The organization of the article also implied that the payment was designed to avoid prosecution. 
639 F.2d at 69.

167. See Sowle, supra note 19, at 541-43 (spiteful motive should not defeat constitutional report 
privilege); Comment, Constitutional Privilege to Republish Defamation, 76 Colum. L. Rev. 1266, 1279 
(1977) (ill will should not defeat Edwards privilege); Note, Protecting the Public Debate: A Proposed 
Constitutional Privilege of Accurate Republication, 58 Tex. L. Rev. 623, 639-40 (1980) (republisher’s 
attitude toward participants in reported controversy irrelevant).

168. See notes 114-15 & 127 supra and accompanying text (proposing freedom to republish newsworthy 
statements despite serious doubts about truth).

169. Edwards contained some language that might be read to condition the privilege on lack of personal 
animus. The court stated that one who deliberately distorts statements in order to launch a “personal 
attack” loses the privilege. 556 F.2d at 120. At a minimum, however, this requires that the report be 
distorted before the privilege is lost. Thus, in Edwards the element of personal attack is either an additional 
or superfluous requirement to a showing of abuse.

170. Prior to its discussion of neutral reportage, the court indicated that Cianci’s complaint “more than 
adequately” alleged malice in the sense of spite or ill will. 639 F.2d at 66. The court at that point, however, 
was discussing only the applicability of malice to the common law privilege of fair comment. Id. The 
court’s concern for malice, however, underlies its discussion of concurrence, particularly given the repeated 
references to the article’s spiteful tone.

With regard to the payoff accusation, however, summary judgment on the 
issue of concurrence justifiably could be denied. The magazine had implied on 
its own that Cianci’s payment was criminal in nature although Cianci claimed 
it was in response to the possible civil litigation.166 Because New Times added 
an element of uncertainty that was sure to reflect poorly on Cianci, the 
Second Circuit correctly denied summary judgment.

Irrelevance of spiteful motive. Malice in the sense of ill will or spiteful
motive—as distinguished from “actual malice” under New York Times—is an 
improper consideration in first amendment defamation analysis. Commenta
tors on Edwards have been unanimous that subjective ill will should not 
destroy the republication privilege.167 If a republisher’s subjective doubts 
about the truth of the charges do not defeat the privilege,168 then neither 
should his subjective feelings of antagonism toward the plaintiff. Condition
ing the privilege on lack of ill will does not advance the informational purpose 
of the privilege and may actually hinder it by deterring useful publication 
when the publisher feels animosity toward the subject.169

Although the court in Cianci did not expressly raise the issue of malice 
when it discussed abuse of the Edwards privilege,170 its displeasure with the 
arguably malicious tone of the article was evident. The court described the 
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headlines as “large,” “bold,” and “sarcastic.”171 It found the construction of 
the article an “ingenious” attempt to test the limits of the “naivete” of 
judges.172 The court, at the very least, implied that the magazine had little 
business probing episodes of private conduct so long past.173

171. 639 F.2d at 56, 60 n.9.
172. Id. at 69.
173. See id. at 69-70 (without careful limitations privilege might protect reports of unwarranted attacks 

based on episodes from distant past).
174. Cf. Anderson, supra note 13, at 453-56 (defamation liability based on unreasonable conduct 

creates bias in favor of orthodox press). See generally Dennis, The New Journalism: How it Came to Be, in 
Readings in Mass Communications: Concepts and Issues in the Mass Media 115 (1970) 
(describing emergence of new, less conservative journalism forms). In Cianci, several conventional media 
sources had been aware of the allegations against Cianci but had declined to publish them, allegedly out of 
fear of a lawsuit. See New Times, July 28, 1978, at 28-29 (describing treatment of story by other media).

175. See Sprouse v. Clay Communications, Inc., 211 S.E.2d 674, 682 (W. Va. 1975) (liability imposed 
on newspaper for using “oversized” and misleading headlines in coverage of gubernatorial election), cert, 
denied, 423 U.S. 882 (1976). The court indicated that the newspaper could have escaped liability had it 
“confined itself to reporting the facts ... in temperate terms.” Id. at 689; cf. Anderson, supra note 13, at 
456, 466 (reasonable conduct standard of liability for defamation invites juries to measure fault based on 
their own conceptions). Professor Anderson suggests that just as professional standards vary in other areas 
of tort law, the alternative press should be judged by its own standards. Anderson, supra notre 13, at 416.

176. Commercial advertising is perhaps the most inherently biased form of speech, yet the Supreme 
Court has recognized its informational value. See Central Hudson Gas v. Public Service Comm'n, 447 U.S. 
557, 572 (1980) (although advertising does not communicate complete version of facts, first amendment 
presumes some accurate information better than no information at all) (citing Bates v. State Bar of 
Arizona, 433 U.S. 350, 374 (1977)).

The court’s oblique references to malicious tone raise several troubling 
questions about the opinion. First, it is difficult to discern whether the court’s 
opinion in Cianci is based on an analysis of the Edwards principles, or 
whether the opinion simply reflects the court’s distaste for the particular 
journalistic practices involved in the case. Given the relatively summary 
dismissal of the neutral reportage defense, it may be that the court was less 
interested in interpreting Edwards than in castigating New Times.

Second, Cianci also raises the possibility that the Edwards privilege may be 
applied in future cases in a discriminatory manner—protecting the main
stream, objective media to the exclusion of the alternative or opinion press.174 
If judges and juries are given standardless discretion to infer abuse of the 
privilege based on what they consider to be an intemperate tone or oversized 
headlines, they may deny the privilege to unpopular or unorthodox publishers 
and ideas.175 Thus, courts should attempt to ensure that neither they nor 
juries inject their own biases and prejudices into the question of whether a 
republisher has abused the Edwards privilege.

A republisher cannot, of course, claim any special privilege to distort or 
concur in charges simply because that is his custom. A distorted report, 
whether from an orthodox or alternative publisher, does not serve the 
informational ends of the Edwards privilege. Indeed, New Times' treatment of 
the payoff allegation is difficult to defend under any theory of reporting.

Under Cianci, however, a republisher who neither distorts nor concurs in 
newsworthy charges might be denied the privilege because his style is 
considered offensive or obnoxious. Undeniably, the New Times article was 
adversarial in tone, not an uncommon feature among exposes. But an
tagonistic reporting, even that which appears biased, can transmit important 
information to the public.176 Foreclosing the privilege to publications like New 
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Times not only undermines the basic purpose of Edwards111 but it also 
contradicts the basic first amendment assumption that “the widest possible 
dissemination of information from diverse and antagonistic sources is essen
tial to the welfare of the public . . . .”177 178

177. The court all but conceded that the privilege should discriminate among journalistic styles. Judge 
Friendly concluded that Edwards should not be extended to protect “all elements” of the media, without 
specifying to which elements he was referring. 639 F.2d at 69.

178. Associated Press v. United States, 326 U.S. 1, 20 (1945).
179. Judge Kaufman indicated that although Cianci might be read to undermine the Edwards privilege, 

he was satisfied that Edwards survived Cianci “unscathed.” 639 F.2d at 71 (denying rehearing en banc) 
(Kaufman, J., with Mansfield, Oakes & Newman, JJ„ concurring).

Conclusion

When the Second Circuit created the privilege of neutral reportage in 
Edwards, it did so to expand constitutional protections for those who 
republish information for the public benefit. The decision marked what is 
potentially the most significant development in first amendment defamation 
law since New York Times. Given the significance of its earlier decision, the 
Second Circuit’s cursory treatment of the privilege in Cianci is disappointing. 
The court’s failure to come to grips with the definition of newsworthiness 
under Edwards leaves that concept frustratingly vague. At the same time the 
court’s implicit ruling that statements by private individuals cannot be 
newsworthy unduly narrows the scope of Edwards. This comment has 
suggested that serious charges by private figures against public figures merit 
the label “newsworthy” when reasonable grounds exist to credit their truth.

The court’s treatment of the neutrality requirement also serves to un
dermine the Edwards privilege. Cianci leaves republishers subject to the 
vagaries of the factfinder’s conception of what constitutes fair or proper 
journalistic practices; the decision appears to require conformity with a style 
of journalism. This comment has suggested, consistent with Edwards, that the 
review for abuse of the privilege should be a limited one. The privilege should 
be lost only when a republisher withholds information that substantially 
alters the public’s perception of the accused, or when the republisher clearly 
concurs in the charges by endorsing their truth. On both questions, the Cianci 
court reached the correct result in denying summary judgment to New Times, 
although it erred by apparently denying the privilege entirely.

The Cianci court’s treatment of the neutral reportage privilege thus 
performs a substantial disservice to Edwards and the principles it invoked. 
After this narrow construction of the privilege, Edwards apparently retains 
little vitality within the Second Circuit beyond the original factual setting.179 
Without further guidance from the Second Circuit, the task of defining 
neutral reportage will fall to other courts. Perhaps they will remain more 
faithful to the first amendment values served by the Edwards privilege.

John R. Oller



Double Jeopardy Problems Presented by Two-Tier 
Systems
Lydon v. Commonwealth, 80 Mass. Adv. Sh. 1915, 409 N.E.2d 745, 
cert, denied, 449 U.S. 1065 (1980)

Michael Lydon and Robert McDonald were arrested and charged with 
possession of burglarious instruments with intent to commit larceny.1 Under 
Massachusetts’ revised two-tier system2 for trying lesser criminal offenses,3 
the defendants could elect either to undergo a single jury trial directly or to 
enter the two-tier procedure which prescribes a preliminary bench trial and 
provides a subsequent right to a de novo jury trial should a defendant be 
dissatisfied with the results of the first trial.4

Lydon and McDonald chose a bench trial.5 Upon conviction, they 
exercised their right to a de novo jury trial.6 Before the second trial began, 
however, the defendants filed a motion to dismiss in the second-tier court on 
the ground that the government’s evidence at the bench trial was insufficient 
to support their conviction.7 The defendants argued that retrial would violate

1. Lydon v. Commonwealth, 80 Mass. Adv. Sh. 1915, 1921, 409 N.E.2d 745, 749, cert, denied, 449 U.S. 
1065 (1980).

2. Mass. Gen. Laws Ann. ch. 218, § 26A (West Cum. Supp. 1981). Prior to the enactment on January 
1, 1979, of Massachusetts’ present two-tier system, the Commonwealth had a two-tier system for lesser 
criminal offenses which did not provide for waiver of the first tier. Mass. Gen. Laws Ann. ch. 278, §§ 2, 
18 (West 1972); see Ludwig v. Massachusetts, 427 U.S. 618, 619-22 (1976) (discussing Massachusetts’ 
former two-tier system). Massachusetts did, however, have a court-established informal procedure which 
achieved essentially the same result. 427 U.S. at 621. The first-tier court admitted only enough evidence to 
ensure that probable cause existed to support the charge and thereupon made a finding of guilt. Id. The 
defendant could then request a second-tier de novo jury trial. Id. The Supreme Court in Ludwig upheld this 
system against a double jeopardy challenge. Id. at 622-23; see note 46 infra (discussing Ludwig’s relevance 
to Lydon).

3. Mass. Gen. Laws Ann. ch. 218, § 26 (West Cum. Supp. 1981) provides that the district and 
municipal courts in which the two-tier system applies shall have jurisdiction over:

all violations of by-laws, orders, ordinances, rules and regulations, made by cities, towns and 
public officers, all misdemeanors, except libels, all felonies punishable by imprisonment in the 
state prison for not more than five years, the crimes mentioned in sections sixteen, seventeen, 
eighteen, nineteen, twenty-eight and forty-nine of chapter two hundred and sixty-six, 
breaking and entering a building, ship or vessel; making, possessing or using burglarious 
instruments and the crimes of escape and attempts to escape from any penal institution, 
forgery of a promissory note, or of any order for money or other property, and of uttering as 
true a forged note or order, knowing them to be forged.

Id. The double jeopardy clause is equally applicable to lesser and greater criminal offenses. See Ex parte 
Lange, 85 U.S. (18 Wall.) 162, 169 (1873) (double jeopardy protection applies to every indictment or 
information charging party with crime or misdemeanor).

4. Mass. Gen. Laws Ann. ch. 218, § 26A (West Cum. Supp. 1981). Defendants convicted at a 
municipal court jury trial have the right to appellate review of that conviction. See Mass. Gen. Laws 
Ann. ch. 211A, § 10 (West Cum. Supp. 1981) (describing appeals court’s concurrent jurisdiction with 
supreme judicial court).

5. Lydon v. Commonwealth, 80 Mass. Adv. Sh. 1915, 1916, 409 N.E.2d 745, 746, cert, denied, 449 U.S. 
1065 (1980).

6. Id. at 1916, 409 N.E.2d at 747.
7. Id.

1525



1526 The Georgetown Law Journal [Vol. 69:1525

their fifth amendment8 double jeopardy rights under Burks v. United States.9 
After the second-tier judge denied Lydon and McDonald’s motion,10 they 
petitioned the Supreme Judicial Court of Massachusetts to review their 
double jeopardy claim.11

The Massachusetts Supreme Judicial Court reviewed defendants’ pretrial 
petition and affirmed the trial judge’s denial of the motion to dismiss.12 A 
majority of the court held that a criminal defendant is not “twice put in 
jeopardy”13 when his avenue of relief from a first-tier bench trial conviction 
based on allegedly insufficient evidence is a second-tier de novo jury trial, 
rather than review of the first trial’s evidentiary sufficiency.14 The majority 
concluded that because the defendants had voluntarily chosen the two-tier

8. The fifth amendment provides in part: “nor shall any person be subject for the same offense to be 
twice put in jeopardy of life or limb.” U.S. Const, amend. V. The Lydon defendants raised only a federal 
constitutional challenge to the denial of their motion to dismiss. 80 Mass. Adv. Sh. at 1925, 409 N.E.2d at 
751. The Massachusetts court indicated in dictum, however, that its holding was equally applicable to the 
double jeopardy prohibition under Massachusetts common law. Id., 409 N.E.2d at 751-52.

9. 437 U.S. 1 (1978). In Burks the Supreme Court held that the double jeopardy clause prohibits an 
appellate court from ordering the retrial of a federal criminal defendant when that court has reversed the 
defendant’s conviction due to insufficient evidence. Id. at 18; see notes 81-98 infra and accompanying text 
(discussing Burks). In a companion case, the Court held that the Burks standard is applicable to state 
criminal proceedings. Greene v. Massey, 437 U.S. 19, 24 (1978).

In Benton v. Maryland, 395 U.S. 784 (1969), the Supreme Court held that the fifth amendment’s double 
jeopardy clause is applicable to the states through the fourteenth amendment. Id. at 787. In Benton the 
Court rejected its former approach, expressed in Palko v. Connecticut, 302 U.S. 319, 328 (1937). 395 U.S. 
at 794. Under Palko, federal courts could not apply federal double jeopardy standards to the states, and 
could only overturn a state conviction involving double jeopardy on due process grounds when the 
defendant was subjected to “hardship so acute and shocking that our polity will not endure it.” 302 U.S. at 
328. In cases subsequent to Benton the Court reiterated that federal double jeopardy standards are fully 
incorporated into the fourteenth amendment and are therefore applicable to the states. See, e.g., Hudson v. 
Louisiana, 101 S. Ct. 970, 971 n.3 (1981) (Court held in Greene that double jeopardy principle in Burks 
fully applies to states); Arizona v. Washington, 434 U.S. 497, 503-17 (1978) (applying principles from cases 
involving federal trials to appeal from state trial); Crist v. Bretz, 437 U.S. 28, 37-38 (1978) (federal rule that 
jeopardy attaches when jury empaneled and sworn binding on Montana because an integral part of 
constitutional guarantee against double jeopardy).

10. Lydon, 80 Mass. Adv. Sh. at 1916, 409 N.E.2d at 747.
11. Id. Defendants filed their petition for relief in the single justice session of the Massachusetts 

Supreme Judicial Court. Id. Chapter 211, section 3 of Massachusetts General Laws provides that the 
Supreme Judicial Court shall have “general superintendence” power over the Massachusetts courts of 
inferior jurisdiction, which includes the power to issue “such writs, summonses and other processes and 
such orders, directions and rules as may be necessary or desirable for the furtherance of justice ....” Mass. 
Gen. Laws Ann. ch. 211, § 3 (West 1958 & Cum. Supp. 1981). A single justice reported two questions to 
the full bench:

1. Is it a denial of a defendant’s right not to be placed in double jeopardy to require him to go 
through a jury trial, requested by him without waiving his rights, when the evidence at the 
bench trial was insufficient to warrant a conviction?
2. Assuming that a jury trial in such an instance would be a denial of a defendant’s right not to 
be placed in double jeopardy, may the issue of the sufficiency of the evidence at the bench trial 
be considered again at the trial court level, assuming, of course, that the judge at the bench 
trial has denied an appropriate request for a ruling that the evidence at the bench trial was 
sufficient?

80 Mass. Adv. Sh. at 1916-17 n.3, 409 N.E.2d at 747 n.3.
12. 80 Mass. Adv. Sh. at 1925-26, 409 N.E.2d at 752.
13. U.S. Const, amend. V.
14. 80 Mass. Adv. Sh. at 1926, 409 N.E.2d at 752.
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procedure rather than proceeding directly to a jury trial, the double jeopardy 
clause was not “implicated.”15 The court distinguished Burks on the ground 
that it dealt with an appellate determination of evidentiary insufficiency, 
whereas “no reviewing court has ruled on the sufficiency of the evidence at 
the bench trial in the present case.”16

The Lydon decision has far-reaching implications. Almost one-half of the 
states have two-tier procedures similar to the Massachusetts system.17 Under 
most systems, defendants have an absolute right to a de novo trial after a first- 
tier conviction,18 and may also elect to bypass the first tier and proceed 
directly to a second-tier trial.19 These systems provide the states with a speedy 
and inexpensive method of disposing of lesser criminal offenses.20 In all of the 
state systems, however, a criminal defendant may face the same dilemma 
confronted by Lydon and McDonald: he may have no recourse from a first- 
tier conviction based on allegedly insufficient evidence other than a second- 
tier de novo trial.21 Consequently, defendants in this situation may argue, as 
did Lydon and McDonald, that the double jeopardy protection guaranteed to 
them under Burks has been violated.

15. Id. at 1918, 409 N.E.2d at 748.
16. Id. at 1919, 409 N.E.2d at 748.
17. Ariz. Rev. Stat. § 22-374(A) (1975 & Cum. Supp. 1980-81); Ark. Stat. Ann. § 44-509 (1977 & 

Supp. 1979); Colo. R. Crim. P. 37, Colo. Rev. Stat. § 13-6-310 (1973); Kan. Stat. Ann. §§ 22-3609, 
22-3609a (Supp. 1980); Me. D. Ct. Crim. R. 37, 39 Md. R. P. 911, 1314; Mass. Gen. Laws Ann. ch. 
218, § 26A (West Cum. Supp. 1981); Mich. Comp. Laws § 774.34 (1978 & Supp. 1981); Miss. Code 
Ann. § 99-35-1 (1972 & Cum. Supp. 1980); Mo. Ann. Stat. § 543.290 (Vernon Supp. 1980); Mont. Rev. 
Codes Ann. §46-17-311 (1979); Nev. Rev. Stat. §§ 189.010, 189.080(1973); N.H. Rev. Stat. Ann. §§ 
502-A:ll-12, 599 (1968); N.M. Stat. Ann. § 39-3-1 (1978); N.C. Gen. Stat. § 15A-1431 (1978 & Supp. 
1979); N.D. R. Crim. P. 37; Pa. R. Crim. P. 6006; Tex. Crim. P. Code Ann. art. 44.17, 45.10 (Vernon
1979) ; Va. Code §§ 16.1-132, 16.1-133.1, 16.1-136 (1975); Wash. Rev. Code §§ 3.50.380, 3.50.410 
(Supp. 1981); W. Va. Code § 50-5-13(1980).

18. See, e.g., Ark. Stat. Ann. § 49-509 (1977 & Supp. 1979); Kan. Stat. Ann. § 22-3609a (Supp.
1980) ; Me. D. Ct. Crim. R. 39. States that do not provide an absolute right to a de novo trial following 
first-tier conviction are Arizona, which allows a de novo trial only when either no record or an inadequate 
record was kept at the first-tier trial, Ariz. Rev. Stat. § 22-374(A) (1975 & Cum. Supp. 1980-81), and 
Colorado, where, upon review of the first-tier record, the second-tier judge either may order a new first-tier 
trial or conduct a de novo trial at the second tier. Colo. Rev. Stat. § 13-6-310(2) (1973 & Cum. Supp. 
1980).

19. See, e.g., Ark. Stat. Ann. § 44-502 (1977 & Supp. 1979); Me. D. Ct. Crim. R.; Mich. Comp. 
Laws § 774.7 (1978 & Supp. 1981).

Several states provide no procedure for bypassing the first-tier trial. Mont. Rev. Codes Ann. § 46-17- 
311 (1979); Wash. Rev. Code §§ 3.50.380, 3.50.410 (1961 & Supp. 1981); W. Va. Code § 50-5-13 (1980). 
A Montana defendant who pleads guilty at his first-tier trial may not have the issue of guilt retried at the 
second tier. See State v. Turcotte, 164 Mont. 426,428, 524 P.2d 787, 788 (1974) (guilty plea voluntarily and 
knowingly made constitutes waiver of nonjurisdictional defects and defenses). Under the Washington 
system, a defendant cannot avoid the first tier by pleading guilty at that level. See State v. Haddon, 179 
Wash. 669, 671, 38 P.2d 227, 228 (1934) (guilty plea injustice of peace court precludes appeal to superior 
court except as to collateral issues); State v. Eckert, 123 Wash. 403, 404-06, 212 P. 551, 552 (1923) (same). 
Although the West Virginia statute provides for appeal to the circuit court from a conviction in magistrate 
court, there is ordinarily no appeal from a guilty plea. See Browsky v. Perdue, 105 W. Va. 527, 529, 143 
S.E. 304 (1928) (no appeal from voluntary guilty plea in justice court).

20. See Colten v. Kentucky, 407 U.S. 104, 114 (1972) (two-tier systems provide speedier and less costly 
adjudications than generally possible in criminal courts and give defendant unconditional right to new trial 
in superior court).

21. This hardship on the defendant is especially compelling under systems in which the defendant has 
no initial opportunity to bypass the first-tier trial so as to avoid the double jeopardy risk.



1528 The Georgetown Law Journal [Vol. 69:1525

This comment analyzes the Massachusetts Supreme Judicial Court’s 
decision in Lydon v. Commonwealth.22 23 It discusses the court’s failure to apply 
recent United States Supreme Court decisions setting forth the double 
jeopardy clause’s prohibition against multiple trials, and the Massachusetts 
court’s inadequate attempt to distinguish Burks v. United States.22 The 
comment also criticizes the majority’s argument that the voluntariness of the 
defendants’ election of a bench trial renders the double jeopardy clause 
inapplicable. To the contrary, this election does not constitute a relinquish
ment of defendants’ double jeopardy rights. Finally, the comment proposes 
that states provide a procedure for the review of evidentiary insufficiency 
claims prior to the second-tier trial in order to remedy the double jeopardy 
problem created by the two-tier system.

22. 80 Mass. Adv. Sh. 1915, 409 N.E.2d 7454, cert, denied, 449 U.S. 1065 (1980).
23. 437 U.S. 1 (1978).
24. 80 Mass. Adv. Sh. at 1924, 409 N.E.2d at 751.
25. Id. at 1917-18, 409 N.E.2d at 747-48.
26. Id. at 1918, 409 N.E.2d at 748. At the de novo second-tier trial the defendant may choose to be tried 

either by a jury or by another judge. Id.
27. Id. at 1918, 1924, 1926, 409 N.E.2d at 748, 751, 752.
28. Id. at 1923, 409 N.E.2d at 751.
29. Id.; Mass. Gen. Laws Ann. ch. 218, § 26A (West Cum. Supp. 1981).
30. 80 Mass. Adv. Sh. at 1923, 409 N.E.2d at 751; Mass. Gen. Laws Ann. ch. 218, § 26A (West Cum. 

Supp. 1981).
31. Initial D. Ct. R. Crim. P. 12(A).
32. Id. Under this rule, Massachusetts District Courts provide oral notice that the only relief from a 

bench trial is a de novo jury trial. Id. The rule was not applicable to defendants Lydon and McDonald, 
however, because they were arraigned in the Municipal Court of the City of Boston. 80 Mass. Adv. Sh. at 
1923 n.13, 409 N.E.2d at 751 n.13. The majority suggested in dictum that the written consent form 
therefore be enlarged to include an acknowledgment that the only avenue of relief frm any error in the 
bench trial is a trial de novo.

I. The Lydon Decision

In Lydon the Supreme Judicial Court of Massachusetts stated that “no 
double jeopardy is involved . . . when a criminal defendant voluntarily elects 
to accept the consequences of a procedure such as the optional two-tier 
system now in effect in the Commonwealth.”24 A five-member majority of the 
seven-member court based its holding on the statutory right of criminal 
defendants in Massachusetts to proceed directly to a second-tier jury trial if 
they so elect.25 Defendants Lydon and McDonald instead chose to undergo a 
first-tier bench trial from which, under the two-tier system, a second-tier de 
novo trial is the sole means of obtaining relief.26 The court indicated that the 
voluntary nature of the defendants’ choice rendered the double jeopardy 
clause inapplicable.27

The court stated that the procedure by which defendants voluntarily 
choose between a bench trial and a jury trial in the first instance is not a casual 
one.28 In order to obtain a bench trial the defendant must file a written waiver 
of his right to a jury trial.29 This waiver will only be received if the defendant 
is represented by counsel or has filed a written waiver of his right to counsel.30 
The court noted, however, that under the Initial Rules of Criminal Procedure 
for the District Courts,31 a defendant does not have to be informed that he has 
no right to review of bench trial errors.32
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Additionally, the court discussed the “distinct advantages” that defendants 
derive from the Commonwealth’s two-tier system.33 A preliminary bench trial 
serves as a means of discovering and recording the prosecutor’s testimony, 
and is both less expensive and less time consuming than a jury trial.34 
Furthermore, a defendant who is convicted at his bench trial has a second 
opportunity to seek acquittal at a subsequent jury trial.35 The court also noted 
that defendants apparently prefer bench trials.36

33. 80 Mass. Adv. Sh. at 1924, 409 N.E.2d at 751.
34. Id.
35. Id.
36. Id. at 1918 n.5, 409 N.E.2d at 748 n.5. The court cited data indicating that in the new two-tier 

system’s first six months of operation only nine percent of the complaints received were tried before a jury 
in the first instance. Id. (citing [1979] Annual Report, Office of the Chief Admin. Justice of the 
Trial Court 35, 37).

37. Id. at 1920-21, 409 N.E.2d at 749. The court acknowledged that if the defendants had obtained a 
judgment of acquittal at the bench trial based on the insufficiency of the evidence, they could not have been 
retried because double jeopardy protection extends to acquittals regardless of when they occur. Id.

38. Id. at 1921, 409 N.E.2d at 749.
39. Id., 409 N.E.2d at 749-50.
40. Id. at 1920-21, 409 N.E.2d at 749.
41. Id. at 1921, 409 N.E.2d at 749.
42. 437 U.S. 1 (1978).
43. 80 Mass. Adv. Sh. at 1918-19, 409 N.E.2d at 748.
44. Id. at 1919, 409 N.E.2d at 748.
45. Id., 409 N.E.2d at 748-49.
46. Id., 409 N.E.2d at 749. The Lydon majority discussed three other issues relating to defendants’ 

double jeopardy rights. First, the court cited dictum in Griffin v. Illinois, 351 U.S. 12 (1956) (plurality 
opinion), to support its holding that the Commonwealth is not constitutionally required to provide for 
appeals from bench trial convictions. Id. at 1921, 409 N.E.2d at 750. In Griffin, the Supreme Court held 
that a state’s denial of appellate review solely because of a defendant’s inability to pay for a transcript 
violated the due process and equal protection clauses of the fourteenth amendment. 351 U.S. at 19-20. The

Lydon and McDonald’s voluntary exercise of their statutory right to a 
second-tier trial following conviction at the bench trial was an additional basis 
for the Lydon court’s holding.37 Had the defendants not invoked this right, 
the conviction would have stood,38 and no further prosecution would have 
been necessary. The Commonwealth was content with the results of the first 
trial and did not force the defendants to undergo a second trial.39 Thus, the 
court stated that double jeopardy protection did not extend to the defendants 
because the de novo trial was conducted solely at their request in an attempt 
to reverse their initial convictions.40 Furthermore, once the defendants 
invoked their right to a second-tier trial, the Commonwealth did have a 
legitimate state interest in retrying them.41

The Lydon majority rejected the defendants’ argument that Burks v. United 
States42 prohibited a de novo trial without a preliminary review of the 
evidentiary sufficiency of their bench trial conviction.43 The court acknowl
edged that under Burks a criminal defendant could not be retried after a 
reviewing court reversed his conviction upon a finding that it was unsup
ported by the evidence.44 The court, however, distinguished Burks on the 
ground that the federal system provides appellate review of district court 
convictions; in contrast, the Massachusetts system provides a de novo trial 
rather than appellate review.45 Therefore, the majority concluded that Burks 
does not apply to the Massachusetts two-tier system.46
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The two dissenting justices in Lydon concluded that subjecting a criminal 
defendant to a second trial, following the prosecution’s failure in the first trial 
to muster sufficient evidence to warrant a proper conviction, violates the 
double jeopardy clause.47 The dissent found the reasoning of Burks control-

supreme Court noted in dictum that states are not constitutionally required to provide appellate courts or a 
right to appellate review, but proceeded to hold that states providing such review must do so in a 
nondiscriminatory manner. Id. at 18. That the Constitution does not require states to provide appellate 
courts, however, does not alter the state’s obligation to comply with the requirements of the fifth 
amendment double jeopardy clause. See Benton v. Maryland, 395 U.S. 784, 787 (1969) (double jeopardy 
clause applicable to states through fourteenth amendment). See also note 9 supra (discussing fifth 
amendment incorporation into fourteenth amendment).

Second, the Lydon court noted that a defendant who elects a bench trial subjects himself to the 
possibility of a host of unreviewable trial errors in addition to a conviction unwarranted by the evidence. 
These errors, the court asserted, have never been regarded as presenting a double jeopardy issue. 80 Mass. 
Adv. Sh. at 1921-22, 409 N.E.2d at 750. This assertion, however, ignores the clear distinction made in 
Burks between a conviction based on insufficient evidence, which bars retrial, and a conviction based on 
trial error, which does not. 437 U.S. 1, 12-17 (1978); see notes 90-92 infra and accompanying text 
(discussing reasons for distinguishing evidentiary insufficiency from trial error).

Third, the Lydon court relied on the Supreme Court’s previous approval of two-tier systems, despite 
constitutional challenge, in Colten v. Kentucky, 407 U.S. 104 (1972) and Ludwig v. Massachusetts, 427 
U.S. 618 (1976). 80 Mass. Adv. Sh. at 1923, 409 N.E.2d at 750. On the basis of those cases, the Lydon court 
found it “difficult to conceive that the Supreme Court intended in its Burks decision to hold, by 
implication, that two-tier systems are unconstitutional.” Id. Two-tier systems, however, were not at issue in 
Burks, nor is there any indication that the Supreme Court considered how the Burks decision would affect 
them. Moreover, Colten and Ludwig may be further distinguished. In Colten, the Court rejected the 
defendant’s double jeopardy challenge to the enhanced sentence received at his second-tier trial. 407 U.S. at 
119. Unlike Lydon, the case did not involve insufficiency of the evidence at a first-tier trial, and cannot be 
read as insulating two-tier systems from all double jeopardy challenges. In Ludwig, the Court upheld the 
Commonwealth’s former two-tier system against a double jeopardy attack, stating that:

A defendant who elects to be tried de novo in Massachusetts is in no different position than is 
a convicted defendant who successfully appeals on the basis of the trial record and gains a 
reversal of his conviction and a remand of his case for a new trial. Under these circumstances, 
it has long been clear that a state may reprosecute.

427 U.S. at 631-32 (citation omitted); see note 2 supra (discussing Massachusetts’ former two-tier system). 
The Ludwig decision preceded Burks; thus, the Supreme Court had not yet differentiated between trial 
error and evidentiary insufficiency in its double jeopardy analysis. Therefore Ludwig cannot fairly be read 
as sanctioning retrial at the second tier, particularly in light of Burks under which retrial after appellate 
reversal due to evidentiary insufficiency would be impermissible.

Prior to Burks the Supreme court did strike down a state two-tier system on double jeopardy grounds. 
In Breed v. Jones, 421 U.S. 519 (1975), the Court held that California’s two-tier juvenile system violated a 
defendant’s double jeopardy rights because it subjected him first to an adjudicatory hearing on the facts in 
the Juvenile Court and then to criminal prosecution in the Superior Court. Id. at 541. Subsequent to Burks, 
the Supreme Court has considered the constitutionality of a two-tier state criminal system. In Swisher v. 
Brady, 438 U.S. 204 (1978), the Court upheld Maryland’s two-tier juvenile system against a double 
jeopardy attack. Id. at 219. Under Maryland Rule of Procedure 911, juvenile cases are reported to a special 
master who holds hearings on the record, and makes findings of fact and conclusions of law that are 
transferred to the juvenile judge. Md. R. P. 911(a)(2) & (b). The state can file exceptions to the master’s 
findings, but can neither introduce new evidence nor request a de novo trial. 438 U.S. at 210; Md. R. P. 
911(c). The defendant, however, can file exceptions and elect either a de novo trial or a hearing on the 
record. 438 U.S. at 210; Md. R. P. 911(c). The Swisher Court suggested that although jeopardy would 
attach at the special master’s hearing, the defendant was subjected only to a single proceeding because the 
judge cannot take additional evidence without the defendant’s consent and the judge alone can make 
binding determinations. 438 U.S. at 215 & n.12, 216. In addition, the Court noted that no enhanced risk of 
conviction existed, and the rule specifically prevented the evil of providing the prosecution with a “second 
crack” at putting on evidence. Id. at 215-16. Unlike the Lydon defendant’s contention, the defendants in 
Swisher did not suggest that the special master had made his findings on insufficient evidence.

47. 80 Mass. Adv. Sh. at 1928-29, 409 N.E.2d at 753 (Liacos, J., with Abrams, J., dissenting). 
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ling,48 and construed Burks as focusing on the nature of the trial court’s error 
rather than on the judgment of acquittal or conviction.49 Under this 
reasoning, Burks bars retrial regardless of whether an appellate court has 
confirmed the insufficiency of the evidence.50 Consequently, the dissent 
accused the majority of “disregard[ing] the substantive mandate of Burks" 
when it distinguished the case on procedural grounds.51

48. Id. at 1927-28, 409 N.E.2d at 753.
49. Id.
50. Id. at 1928, 409 N.E.2d at 753.
51. Id.
52. Id. at 1929-30, 409 N.E.2d at 754.
53. 304 U.S. 458 (1938).
54. 80 Mass. Adv. Sh. at 1929-30 & n.4, 409 N.E.2d at 754 & n.4. In Johnson v. Zerbst, 304 U.S. 458 

(1938), the Supreme Court held that in order to be voluntary, a waiver must be an intentional 
relinquishment of a known right or privilege. Id. at 464.

55. 80 Mass. Adv. Sh. at 1930, 409 N.E.2d at 754.
56. See Green v. United States, 355 U.S. 184, 187-88 (1957) (defendant should not have to undergo 

embarrassment, expense, and ordeal of second trial; state should not have repeated opportunity to convict).
57. See Swisher v. Brady, 438 U.S. 204, 215-16 (1978) (central purpose of prohibition against successive 

Furthermore, the dissent criticized the majority for treating the defend
ants’ voluntary choice of a bench trial as a waiver of double jeopardy rights.52 53 
The two justices stated that any relinquishment of double jeopardy rights 
must comport with the Johnson v. Zerbst5i standard of a knowing and 
voluntary waiver.54 The dissent implied that the standard was not met in 
Lydon because the defendants’ choice of an initial bench trial was not 
intelligently made. Therefore, the consequence of that choice, a second trial as 
the only avenue of relief from conviction, was not voluntarily chosen. The 
dissent thus concluded that Lydon and McDonald had been deprived of their 
double jeopardy rights.55

II. Analysis of the Lydon Decision

The court in Lydon v. Commonwealth did not consider adequately either 
the fifth amendment’s prohibition against multiple trials, or the United States 
Supreme Court precedent construing the double jeopardy clause. This section 
of the comment therefore discusses the prohibition against multiple trials and 
argues that the double jeopardy doctrine was violated in Lydon because the 
defendants were subjected to the evil of multiple trials.56 The comment then 
demonstrates that Supreme Court precedent supports the argument that a 
second trial conducted without a pretrial review of evidentiary sufficiency 
violates the double jeopardy clause. Furthermore, the comment criticizes the 
Lydon majority’s contention that by electing a preliminary bench trial and 
subsequently electing a de novo trial, the defendants voluntarily surrendered 
their double jeopardy rights.

A. THE THREAT OF MULTIPLE TRIALS

The majority in Lydon failed to grapple with one of the primary concerns 
underlying the establishment of the double jeopardy clause—the threat of 
multiple trials.57 The Supreme Court long ago realized that the fifth 
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amendment’s mandate that no person “be subject for the same offense to be 
twice put in jeopardy”58 protects the criminal defendant against the risk of 
two trials.59 The Court expressed its concern that multiple prosecutions could 
become a tool of government oppression in the oft-quoted language60 of Green 
v. United States:61

trials to bar prosecution from having two opportunities to present prima facie case); United States v. 
Wilson, 420 U.S. 332, 343 (1975) (policy against multiple trials so important that exceptions only 
grudgingly allowed); Green v. United States, 355 U.S. 184, 187-88 (1957) (state may not make repeated 
attempts to convict defendant for single offense). The strict policy against multiple trials was intended to 
condemn the “‘abhorrent’ practice” of English judges who would discharge a jury when it appeared that 
the Crown had presented insufficient evidence to convict the defendant. Arizona v. Washington, 434 U.S. 
497, 507-08(1978).

58. U.S. Const, amend. V.
59. United States v. Ball, 163 U.S. 662, 669 (1896).
60. See, e.g., United States v. DiFrancesco, 449 U.S. 117, 127-28 (1980) (quoting Green v. United 

States, 355 U.S. 184, 187-88 (1957)); Burks v. United States, 437 U.S. at 11 (same); United States v. Jom, 
400 U.S. 470, 479 (1971) (plurality opinion) (same).

61. 355 U.S. 184 (1957).
62. Id. at 187-88.
63. United States v. DiFrancesco, 449 U.S. 117, 128 (1980).
64. Burks v. United States, 437 U.S. at 15.
65. Green v. United States, 355 U.S. at 187-88.
66. See United States v. Wilson, 420 U.S. 332, 344-45 (1975) (government may appeal post-verdict 

dismissal of indictment because reversal would merely require reinstatement of jury’s guilty verdict rather 
than complete retrial).

67. See Serfass v. United States, 420 U.S. 377, 389 (1975) (government may appeal dismissal of 
indictment because trial court without power to determine guilt or innocence at pretrial hearing and 
defendant never before trier of facts).

68. See Fong Foo v. United States, 369 U.S. 141, 143 (1962) (per curiam) (even if acquittal based on 
“eggregiously erroneous foundation,” defendant cannot be retried for same offense).

The underlying idea, one that is deeply ingrained in at least the 
Anglo-American system of jurisprudence, is that the state with all 
its resources and power would not be allowed to make repeated 
attempts to convict an individual for an alleged offense, thereby 
subjecting him to embarrassment, expense and ordeal and compel
ling him to live in a continuing state of anxiety and insecurity, as 
well as enhancing the possibility that even though innocent he may 
be found guilty.62

Implicit in the apprehension concerning multiple trials is the fear that the 
government will be able to learn the strengths and weaknesses of its own and 
the defendant’s case in the first trial, and thereby gain an advantage in the 
second trial.63

In determining when retrial is permitted, the Supreme Court balances 
society’s interest in “insuring that the guilty are punished”64 with the 
defendant’s interest in avoiding retrial.65 Because of the policy against 
multiple trials, the decision often rests upon whether a ruling will require a 
second determination of the facts. Thus, the government may appeal a trial 
court ruling if reversal would merely require reinstatement of the verdict,66 or 
put the defendant before the trier of facts for the first time.67 The government, 
however, may never retry a defendant who has been tried and acquitted.68 In 
addition, the government generally may not ask for a retrial if the defendant 
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has already been put before the trier of facts,69 especially if the first proceeding 
ended in a ruling tantamount to a judgment of acquittal.70

69. See United States v. Martin Linen Supply Co., 430 U.S. 564, 571-72 (1977) (government may not 
appeal judgment of acquittal based on insufficiency of evidence entered after deadlocked jury dismissal, 
because judgment represents resolution of factual issues); cf. United States v. Jorn, 400 U.S. 470, 484, 487 
(1971) (plurality opinion) (jury' dismissed sua sponte without finding of manifest necessity; reprosecution 
barred because defendant deprived of access to first jury).

70. See Burks v. United States, 437 U.S. at 10-11 (retrial barred because appellate court reversal for 
evidentiary insufficiency indicates trial court erred in failing to grant acquittal); United States v. Sisson, 
399 U.S. 267, 283, 290 (1970) (government may not appeal from arrest of judgment because judge went 
outside indictment to find facts; ruling equivalent to judgment of acquittal). See also Ely, On Discovering 
Fundamental Values, Forward to The Supreme Court 1977 Term, 92 Harv. L. Rev. 5, 109 (1978) (while 
Justices Brennan, White, and Marshall agree that primary purpose of double jeopardy clause to protect 
defendants from multiple trials, Chief Justice Burger and Justices Rehnquist and Powell maintain clause 
embodies narrow policy of preserving culpability judgments); id. at 113-14 (after United States v. Scott, 
double jeopardy clause protects defendant against burden of multiple trials, except in cases of midtrial 
dismissals when clause only protects determinations of innocence, at least when defendant requests 
dismissal); Note, Recent Development—Emerging Standards in Supreme Court Double Jeopardy Analysis, 
32 Vand. L. Rev. 609, 633 (1979) (Supreme court applyed “resolution of culpability” standard in Burks; 
reprosecution barred on double jeopardy grounds if appellate court’s reversal of conviction tantamount to 
acquittal).

71. United States v. Jorn, 400 U.S. 470, 484 (1971) (plurality opinion).
72. Manifest necessity includes a conflict of interest on the part of defense counsel, a deadlocked jury, 

an indictment containing fatal defects, and reasonable fear for juror or witness safety or for jury 
impartiality. Project, Tenth Annual Review of Criminal Procedure: United States Supreme Court and 
Courts of Appeals 1979-1980, 69 Geo. L.J. 211, 406-07 & nn.1549-55 (1980).

73. See United States v. Jorn, 400 U.S. 470, 487 (1971) (plurality opinion) (retrial barred because no 
manifest necessity for judge’s sua sponte midtrial dismissal of indictment).

74. Arizona v. Washington, 434 U.S. 497, 505 (1978).
75. See id. at 505-06 (retrial permitted only if mistrial granted for manifest necessity).
76. See notes 85-93 infra (discussing balancing of interests in reversal for insufficient evidence).
77. See United States v. Scott, 437 U.S. 82, 90-91 (1978) (successful appeal of conviction on any ground 

other than insufficient evidence poses no bar to retrial).

Nonetheless, the double jeopardy clause does not prohibit every redeter
mination of factual issues because “the defendant’s double jeopardy interests, 
however defined, do not go so far as to compel society to so mobilize its 
decision making resources that it will be prepared to assure the defendant a 
single proceeding free from harmful governmental or judicial error.”71 In the 
instance of a mistrial declared without “manifest necessity”72 at the prosecu
tion’s request, for example, the defendant’s interest in avoiding retrial will 
prevail against the danger of providing the prosecution with more than one 
opportunity to convict the defendant.73 When manifest necessity for the 
mistrial exists, however, the defendant’s double jeopardy interests are subor
dinated to the “public interest in affording the prosecutor one full and fair 
opportunity”74 to prove his case. Furthermore, the prosecutor’s heavy burden 
of demonstrating the need for a mistrial minimizes the danger that the 
prosecutor might request a retrial simply to avoid an acquittal.75

As discussed below,76 reversal of a conviction on defendant’s appeal 
involves balancing the interests of society and the defendant. Retrial is 
allowed if the conviction was based on trial error because society maintains a 
strong interest in determining the defendant’s guilt.77 Retrial is barred, 
however, if the conviction was based on insufficient evidence; society’s 
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interest in pursuing the issue of guilt is subordinated to the defendant’s 
interest against being subjected to multiple trials.78

78. See Burks v. United States, 437 U.S. 1,18 (1978) (appellate reversal for insufficient evidence bars 
retrial). The policy against multiple trials is so strong that the Supreme Court has created an exception to 
the final order doctine when its application might subject a defendant to a second trial before his double 
jeopardy claim can be heard. In Abney v. United States, 431 U.S. 651 (1977), the Court held that although 
a pretrial order denying a motion to dismiss an indictment on double jeopardy grounds does not fall within 
the traditional definition of a final order, appeal of the order is permissible in order to preserve the 
defendant’s double jeopardy rights. Id. at 659. In addition, the Court stated “the rights conferred on a 
criminal accused by the Double Jeopardy Clause would be significantly undermined if appellate review of 
double jeopardy claims were postponed.” Id. at 660; see notes 105-12 infra and accompanying text 
(discussing application of Abney to Lydon).

79. U.S. Const, amend V.
80. Hudson v. Louisiana, 101 S. Ct. 970 (1981); Burks v. United States, 437 U.S. 1 (1978); Abney v. 

United States, 431 U.S. 651 (1977).
81. 437 U.S. 1 (1978).
82. Id. at 3.
83. United States v. Burks, 547 F.2d 968, 970 (6th Cir. 1977), rev'd, 437 U.S. 1 (1978). Burks presented 

three expert witnesses who testified that at the time of the robbery Burks suffered from a mental illness that 
rendered him substantially incapable of conforming to the law. Id. at 969. The government responded with 
lay witnesses and two expert witnesses who acknowledged that Burks had a character disorder. Id. at 969- 
70.

84. Id. at 970.

In summary, Lydon was incorrectly decided because it upheld a system 
that deprives defendants of their fifth amendment right not to “twice be put in 
jeopardy”79 for the same offense. Under the Massachusetts two-tier system, a 
criminal defendant has no recourse from a first-tier conviction based on 
allegedly insufficient evidence other than a second-tier de novo trial. The 
commonwealth’s system therefore subjects defendants to the evil of multiple 
trials. A defendant who exercises his statutory right to a preliminary bench 
trial must undergo a second trial and a second determination of the facts, even 
if the prosecution has failed to present a prima facie case at the bench trial. 
Moreover, the de novo trial affords the prosecution an additional opportunity 
to muster sufficient evidence against the accused. The burden that this second 
trial places upon defendants is justifiable only if society’s interest in punishing 
the guilty is particularly strong. As the following discussion of Burks v. 
United States demonstrates, however, society has little interest in retrying a 
defendant whose conviction was based on insufficient evidence.

B. SUPREME COURT PRECEDENT

Although the Supreme Court has not decided the precise issue of two-tier 
systems presented in Lydon, three key Supreme Court cases80 govern the 
considerations involved. The most significant case, Burks v. United States,81 
concerns the threat of multiple trials and the various interests implicated 
when a conviction is based on insufficient evidence. In Burks the defendant 
requested a new trial, challenging his federal district court conviction on 
grounds of evidentiary insufficiency.82 The United States Court of Appeals for 
the Sixth Circuit agreed that the government had failed to come forward with 
sufficent evidence to rebut Burks’ insanity defense.83 The court therefore 
remanded and ordered the district court to balance the equities in order to 
determine whether the appropriate remedy was a directed verdict of acquittal 
or a new trial.84
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A unanimous Supreme Court85 reversed the Sixth Circuit’s order, and 
overruled earlier cases86 which had held that a defendant who voluntarily 
moves for a new trial may be retried after his conviction is reversed for 
evidentiary insufficiency.87 The Court held in Burks that once an appellate 
court has found a conviction to be unwarranted by the evidence, retrial is 
barred regardless of whether the defendant requested a new trial.88 The Court 
found this prohibition necessary to prevent the government from having a 
“proverbial ‘second bite at the apple.’”89 The opinion distinguished instances 
of convictions reversed for trial error, such as an erroneous ruling on the 
admissibility of evidence, from instances of convictions reversed for evidentia
ry insufficiency.90 A reversal for trial error carries no implication concerning 
the accused’s guilt or innocence.91 A reversal for evidentiary insufficiency, 
however, does carry such an implication because it signifies that despite the 
prosecution’s fair opportunity to offer proof, the case against the accused was 
so lacking as to preclude it from even being submitted to the jury.92 The Court 
found that under these circumstances, “it is difficult to conceive how society 
has any greater interest in retrying a defendant when on review, it is decided 
as a matter of law that the jury could not have properly returned a verdict of 
guilty.”93

85. Justice Blackmun took no part in the decision.
86. See Burks v. United States, 437 U.S. at 10 (Burks result requires departure from Forman v. United 

States, 361 U.S. 416 (1960) and Bryan v. United States, 338 U.S. 552, 560 (1950), both of which held that a 
defendant requesting a new trial or judgment of acquittal following reversal for insufficient evidence may 
be required to stand trial again).

87. 437 U.S. at 18.
88. Id. at 17-18.
89. Id. at 17.
90. Id. at 14-17.
91. Id. at 15.
92. Id. at 16.
93. Id.
94. 80 Mass. Adv. Sh. at 1918-19, 409 N.E.2d at 748.
95. Id. at 1928, 409 N.E.2d at 753 (Liacos, J., with Abrams, J., dissenting).
96. See id. at 1917, 409 N.E.2d at 747 (concept of bench trial retained to achieve prompt and efficient 

disposition of criminal complaints).

Burks and Lydon present the same issue: whether retrial is barred when the 
first trial conviction was based on insufficient evidence. In both cases the 
question of evidentiary sufficiency arose before the second trial. The only 
difference between them is that in Burks the question arose after a court had 
reviewed the first conviction, whereas in Lydon the question arose before such 
review. As the defendants argued94 and the dissent concluded in Lydon, this 
factual difference is but “a formal nicety wholly unrelated to the purpose of 
the double jeopardy clause.”95 The purpose of the clause is to prevent retrial 
after the prosecution has had one fair opportunity to present a prima facie 
case against the defendant and has failed to do so. The prohibition is as 
applicable to Massachusetts’ first-tier trials as it is to federal district court 
trials, because retrial in either system subjects the defendant to the same 
burden of multiple prosecutions.

Under Burks, a balancing of interests should be resolved in favor of 
defendants such as Lydon and McDonald. Although society may benefit 
generally from the more efficient two-tier system,96 it has little interest in 
retrying a defendant against whom the prosecution could not muster a prima 
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facie case.97 In addition, society has an affirmative interest in restricting the 
possibility of government oppression through multiple prosecutions.98 99 Fur
thermore, the defendants have a strong interest in avoiding the expense, delay, 
and anxiety engendered by a second trial when the prosecution has failed to 
present sufficient evidence at the first trial. Thus, the policy enunciated in 
Burks is fully applicable to the Commonwealth’s two-tier system, and the 
Lydon majority’s attempt to distinguish the case on its facts is unpersuasive.

97. See Burks v. United States, 437 U.S. at 16 (difficult to conceive how society has great interest in 
retrying defendant following appellate court determination of evidentiary insufficiency).

98. See id. at 11 (clause designed to protect individual from hazards of trial and possible conviction 
after repeated attempts by prosecution).

99. 101 S. Ct. 970 (1981).
100. See id. at 973 n.6 (neither prosecution nor Louisiana Supreme Court found significant that trial 

judge rather than appellate court deemed state’s evidence insufficient).
101. Id. at 973.
102. Id.
103. Id.
104. Id. at 973 n.5.
105. 431 U.S. 651 (1977).
106. See id. at 660-62 (rights conferred by double jeopardy clause undermined if appellate review of 

such claims postponed until after conviction and sentence).
107. Id. at 659. Abney and two other petitioners were charged in a single-count indictment with 

conspiracy and attempt to obstruct interstate commerce by means of extortion. Id. at 653. Petitioners 
challenged the indictment on duplicity grounds both prior to and during the first trial. Id. at 654. The trial 
court refused to dismiss the indictment, and the jury convicted the defendants. Id. at 654-55. The court of 
appeals reversed the conviction for erroneous admission of evidence and agreed with the petitioners that 
the indictment was duplicitous. Id. at 655. Additionally, the court ordered a new trial on the basis of the 
improperly admitted evidence. In order to cure the duplicity, the Government charged the petitioners with 
conspiracy. Id. The petitioners then moved before retrial to dismiss the indictment on double jeopardy 
grounds. Id. The district court denied the motion, petitioners appealed, and the court of appeals affirmed 
the district court by a judgment order that explicitly rejected attacks on the indictment. Id.

In Hudson v. Louisiana," decided after Lydon, the Supreme Court 
established that the Burks holding is not limited to appellate court determina
tions of evidentiary insufficiency.100 In Hudson the trial judge granted the 
defendant’s motion for a new trial on the ground that the state had failed to 
prove its case as a matter of law.101 The Supreme Court reversed the second- 
trial conviction because the first trial judge should have entered a judgment of 
acquittal, rather than ordering a new trial.102 The Court found “no significant 
facts which distinguish this case from Burks.”103 Furthermore, without 
referring to the appellate context of Burks, the Court restated the Burks 
holding: "Burks precludes retrial where the State has failed as a matter of law 
to prove its case despite a fair opportunity to do so.”104 Thus, Hudson 
establishes that Burks applies regardless of whether an appellate or a trial 
court determined that the evidence was insufficient to warrant conviction.

The third Supreme Court case relevant to the issues decided in Lydon is 
Abney v. United States,105 which was not even discussed by the Massachusetts 
court. Abney is significant because the Supreme Court held that the purposes 
of the double jeopardy clause are defeated when a defendant is forced to 
undergo a trial before his double jeopardy claim is heard.106 In Abney the 
Court created an exception to the final order doctrine when its application 
might subject a defendant to a second trial before his double jeopardy claim 
can be heard.107 The Court held that although a pretrial order denying a 
motion to dismiss an indictment on double jeopardy grounds “lacks the 



1981] Double Jeopardy 1537

finality traditionally considered indispensable to appellate review,”108 the 
order lies “beyond the confines of the final-judgment rule.”109 The Court, 
therefore, allowed Abney to appeal the denial of his motion, stating:

108. Id. at 659.
109. Id. The Supreme Court first held that pretrial orders fall within the “collateral order” exception to 

the final-judgment rule in Cohen v. Beneficial Indus. Loan Corp., 337 U.S. 541, 546-47 (1949). The Abney 
Court outlined three reasons for permitting an exception for double jeopardy claims. 431 U.S. at 659. First, 
the pretrial denial constitutes a “complete, formal and, in the trial court, a final rejection” of the claim. Id. 
Second, double jeopardy claims are by nature collateral to and separable from the issue of guilt. Id. Third, 
the double jeopardy clause’s protections would be undermined if appellate review were postponed until 
after conviction and sentence. Id. at 660-62.

110. Id. at 662.
111. 80 Mass. Adv. Sh. at 1916, 409 N.E.2d at 747.
112. Mass. Gen. Laws Ann. ch. 218, § 26A (West Cum. Supp. 1981).
113. 80 Mass. Adv. Sh. at 1926, 409 N.E.2d at 752.
114. Id. at 1916, 1918, 409 N.E.2d at 746, 748.
115. See id. at 1924, 409 N.E.2d at 751 (no double jeopardy issue involved when defendant voluntarily 

elects advantages and consequences of two-tier system).

Obviously, [the double jeopardy clause’s] protections would be lost 
if the accused were forced to “run the gauntlet” a second time 
before an appeal would be taken; even if the accused is acquitted, 
or, if convicted, has his conviction ultimately reversed on double 
jeopardy grounds, he has still been forced to endure a trial that the 
Double Jeopardy Clause was designed to prohibit.110

Thus, Lydon and Abney raise the same policy questions. The double 
jeopardy clause’s protection against multiple trials is lost if a defendant must 
be tried a second time before a court will review his double jeopardy claim. 
The Lydon defendants contended that their bench trial judge erroneously 
refused to find that the prosecution had failed to present sufficient evidence to 
support their conviction.111 Because the Massachusetts system does not 
provide for review of the bench trial,112 defendants must undergo a second 
trial, which affords the prosecution an additional opportunity to perfect its 
case and put on new evidence. Thus, the system violates the Burks prohibition 
against a second trial when insufficient evidence is presented at the first trial 
because, as Hudson illustrates, the prohibition is not confined to appellate 
determinations of evidentiary insufficiency.

C. VOLUNTARINESS OF THE DEFENDANTS’ DECISION

The Lydon court held that the defendants did not have a double jeopardy 
right to resist a second trial before the first trial’s evidentiary sufficiency had 
been reviewed.113 Therefore, the court did not reach the question of whether 
the defendants had waived their double jeopardy rights by electing a bench 
trial. The court, however, based its holding that no double jeopardy rights 
existed on a finding that the defendants made two voluntary choices. The 
defendants initially elected a first-tier bench trial over the opportunity to 
proceed directly to a second-tier jury trial.114 The court indicated that by 
accepting the benefits of a preliminary bench trial, the defendants voluntarily 
surrendered their right to challenge the constitutionality of the two-tier 
system.115 In addition, the defendants requested a second trial following their 
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initial conviction.116 The court treated this request as tantamount to a waiver 
of the defendants’ double jeopardy rights.117 This rationale raises two 
questions: (1) whether the defendants’ initial choice of a bench trial consti
tutes a voluntary relinquishment of their double jeopardy rights, and (2) 
whether the defendants’ post-conviction request for a de novo trial precludes 
them from challenging the second trial on double jeopardy grounds.

116. Id. at 1916, 1918, 409 N.E.2Ú at 747, 748.
117. See id. at 1920-21, 409 N.E.2d at 749 (double jeopardy protection not applicable to convicted 

defendant who seeks reversal by resort to second-tier trial).
118. The fourteenth amendment provides in part: “nor shall any State deprive any person of life, 

liberty, or property without due process of law; . . .” U.S. Const, amend. XIV.
119. See, e.g., Blackledge v. Perry, 417 U.S. 21, 28-29 (1974) (due process violated when state brings 

more serious charge against defendant who exercises statutory right to trial de novo); United States v. 
Jackson, 390 U.S. 570, 582-83 (1968) (kidnapping statute allowing imposition of death penalty only after 
jury trial places impermissible burden on defendant’s right not to plead guilty and to demand jury trial); 
Griffin v. California, 380 U.S. 609, 614-15 (1965) (allowing judge or prosecutor to comment on defendant’s 
failure to testify places unconstitutional penalty on exercise of fifth amendment rights); cf. Simmons v. 
United States, 390 U.S. 377, 394 (1968) (tension between fourth and fifth amendment rights prohibits 
government use of defendant’s suppression hearing testimony on issue of guilt at trial). But see Chaffin v. 
Stynchcombe, 412 U.S. 17, 35 (1973) (system allowing jury to impose harsher sentence upon retrial does 
not violate double jeopardy clause or place impermissible burden on right to appeal or collaterally attack 
conviction); McGautha v. California, 402 U.S. 183, 217 (1971) (system allowing resolution of issues of guilt 
and punishment in single trial with same jury not impermissible burden on right against self-incrimina
tion).

120. Blackledge v. Perry, 417 U.S. 21, 28 (1974).
121. Griffin v. California, 380 U.S. 609, 614 (1975).
122. 385 U.S. 493 (1967).
123. See id. at 499 (self-incriminating statements made by police officers under threat of job loss not 

voluntary, therefore inadmissable).
The prohibition against a state impermissibly burdening defendants’ exercise of their constitutional 

rights is known as the doctrine of unconstitutional conditions. This doctrine was referred to in North 
Carolina v. Pearce, 395 U.S. 711, 724 & n.19 (1969), in which the Supreme Court held that prescribing a 
harsher sentence on retrial following a defendant’s successful attack of his first conviction violates due 

In answer to the first question, the defendants’ initial choice of a bench trial 
does not constitute a voluntary relinquishment of their double jeopardy 
rights. The Commonwealth’s two-tier system places an impermissible burden 
on the exercise of double jeopardy rights if it precludes defendants who elect 
bench trials from asserting those rights. Under the due process clause of the 
fourteenth amendment,118 a state may not penalize a defendant because he has 
exercised his statutory or constitutional rights.119 A prosecutor, for example, 
may not increase the charges against a criminal defendant who exercises his 
statutory right to a trial de novo.120 Nor may a prosecutor comment on a 
defendant’s exercise of his fifth amendment right against self-incrimination.121 
The Massachusetts two-tier system, however, penalizes defendants who 
exercise their statutory right to a bench trial by depriving them of their double 
jeopardy right not to be subject to a second-tier trial before a court has 
reviewed claims that the evidence was insufficient to support conviction at the 
first tier.

In Garrity v. New Jersey122 the Supreme Court defined the principle of 
voluntariness: when a state offers a benefit but conditions that benefit on the 
relinquishment of a constitutional right, the relinquishment is not truly 
voluntary.123 In Garrity the state required defendant police officers either to 
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give self-incriminating statements in a police corruption investigation or to 
lose their jobs.124 Relying on dictum from McAuliffe v. New Bedford,'25 the 
state argued that government employment was not the defendants’ right, but 
rather a benefit conferred upon them, and that the officers had accepted the 
benefit under state-imposed conditions.126 The Court rejected this argument, 
holding that the officers’ statements were involuntary and inadmissible at 
trial.127

process if the record shows that the more severe sentence is the result of vindictiveness. This result is 
justified because fear of such vindictiveness may unconstitutionally deter a defendant from exercising his 
right to appeal or to collaterally attack his first conviction. Id. at 725; cf. Sherbert v. Verner, 374 U.S. 398, 
410 (1963) (state may not apply eligibility provisions for unemployment benefits to compel worker to 
abandon religious convictions). See generally Note, Another Look at Unconstitutional Conditions, 117 U. 
Pa. L. Rev. 144, 160 (1968) (recent cases applying unconstitutional conditions doctrine evidence concern 
with discouraging exercise of constitutional rights by placing penalty on assertion and premium on waiver).

124. 385 U.S. at 497.
125. 155 Mass. 216, 220, 29 N.E. 517, 517-18(1892).
126. 385 U.S. at 499.
127. Id. at 500. The Court found support for holding the statements involuntary in Union Pacific R.R 

v. Public Service Comm., 248 U.S. 67, 70 (1918): “as conduct under duress involves a choice, it always 
would be possible for a State to impose an unconstitutional burden by the threat of penalties worse than it 
in case of a failure to accept it, and then to declare the acceptance voluntary . . . .” 385 U.S. at 498.

128. See Frost & Frost Trucking Co. v. Railroad Comm., 271 U.S. 583, 592-94 (1926) (state may not 
require private carrier to become public as condition to public highway use). In Frost the Supreme Court 
described the danger of allowing states indirectly to deprive citizens of rights that they could not be 
deprived of directly:

It would be a palpable incongruity to strike down an act of state legislation which, by words of 
express divestment, seeks to strip the citizen of rights guaranteed by the Federal Constitution, 
but to uphold an act by which the same result is accomplished under the guise of a surrender 
of a right in exchange for a valuable privilege which the state threatens otherwise to withhold.

Id. at 593.
129. 385 U.S. at 499.
130. The Court stated in Garrity, “(wjhere the choice is ‘between the rock and the whirlpool,’ duress is 

inherent in deciding to ‘waive’ one or the other.” Id. at 498 (quoting Frost & Frost Trucking Co. v. 
Railroad Comm., 271 U.S. 583, 593 (1926)).

Given the above precedents, the Massachusetts two-tier system is unconsti
tutional because defendants are required to surrender their constitutional 
rights as a condition to receiving the state’s proffered benefit.128 Just as the 
defendants in Garrity were required to relinquish their right against self
incrimination in order to be employed by the state,129 the Lydon defendants 
were required to relinquish their right against subjection to double jeopardy in 
order to avail themselves of the two-tier procedure. A defendant who chooses 
a bench trial in Massachusetts therefore may be tried a second time, despite 
possible wrongful conviction based on insufficient evidence at the first trial. 
The Massachusetts legislature has created a system which permits this 
possibility, and by denying the defendant a right to review of the prosecution’s 
initial evidentiary support, the Massachusetts Supreme Judicial Court has 
upheld this deprivation of double jeopardy rights. Under these circumstances, 
a defendant’s election of a bench trial is not a voluntary surrender of double 
jeopardy rights; the choice between forfeiting a constitutional right in order to 
gain a state benefit or losing the benefit is inherently made under duress.130

The Lydon majority incorrectly construed Lydon’s and McDonald’s 
election of a preliminary bench trial as a waiver of their double jeopardy 
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rights. The dissent in Lydon seemed to suggest that if the municipal court had 
informed the defendants of the double jeopardy rights being sacrificed by 
election of a bench trial, then the defendants validly could have waived those 
rights in making the election.131 Although the dissent’s solution would 
guarantee that a waiver is “knowing,”132 the waiver still would not be 
voluntary.133 Thus, any such waiver should not be valid.

131. 80 Mass. Adv. Sh. at 1929-30, 409 N.E.2d at 754 (Liacos, J., with Abrams, J., dissenting). 
Defendants’ waiver of the right to an initial jury trial, which is allowed under the two-tier system, Ludwig 
v. Massachusetts, 427 U.S. 618, 626 (1976), is distinguishable from waiver of double jeopardy rights. The 
right to a jury trial is not forsaken but is merely postponed because defendants retain the right to request a 
second-tier jury trial. Mass. Gen. Laws Ann. ch. 218, § 26A (West Cum. Supp. 1981). Under the Lydon 
decision, however, defendants may not exercise their double jeopardy right not to be retried until the 
sufficiency of the evidence presented at the first trial has been reviewed, at which time assertion of the right 
may be moot.

132. See Johnson v. Zerbst, 304 U.S. 458, 464 (1938) (waiver an intentional relinquishment or 
abandonment of known right or privilege).

133. See Green v. United States, 355 U.S. 184, 191 (1957) (waiver connotes voluntary, knowing 
relinquishment of right and requires meaningful choice).

134. Cf. Menna v. New York, 423 U.S. 61, 62 n.2 (1975) (per curiam) (“We do not hold that a double 
jeopardy claim may never be waived”).

135. See United States v. Scott, 464 F.2d 832, 833 (D.C. Cir. 1972) (double jeopardy claim not 
affirmatively pleaded at trial considered waived). But see Government of the Virgin Islands v. Smith, 445 
F.2d 1089, 1094 (3d Cir. 1971) (appellate court sua sponte can take notice of constitutional violations not 
raised by defendant at trial or on appeal; consequently, double jeopardy bars retrial).

136. 355 U.S. 184 (1957).
137. Id. at 191-92.
138. See Yates v. United States, 354 U.S. 298, 328 (1955) (new trial ordered after reversal for 

evidentiary insufficiency upon defendant’s request for new trial or judgment of acquittal); Bryan v. United 
States, 338 U.S. 552, 560 (1950) (same); cf. Forman v. United States, 361 U.S. 416, 425 (1960) (new trial 
may be ordered after reversal for insufficient evidence despite defendant’s request for acquittal judgment).

139. See note 138 supra (describing holding of cases).
140. 437 U.S. 1, 12 (1978).

No precedent exists for a pretrial waiver of double jeopardy rights.134 
Although courts have held that defendants waived double jeopardy claims by 
failing to raise them in a timely fashion,135 defendants have never been held to 
have made a pretrial surrender of those rights. If pretrial waiver is constitu
tional at all, it must comport with the standard for double jeopardy waiver set 
forth in Green v. United States.'36 Green requires that the defendant both have 
a “meaningful choice” and make a “voluntary, knowing relinquishment of a 
right.”137 Under the Massachusetts system, however, the defendant has no 
meaningful choice because he either must forgo his statutory right to a first- 
tier trial, or avail himself of the bench trial and thereby surrender his double 
jeopardy rights. Consequently, the lack of meaningful choice renders the 
relinquishment involuntary.

Addressing the second question, defendants’ post-conviction request for a 
second-tier trial does not preclude them from objecting to that trial on double 
jeopardy grounds. Prior to Burks, a defendant whose conviction was reversed 
on appeal for insufficient evidence could be retried if he had requested a new 
trial as a remedy.138 In pre-Burks cases, the Supreme Court reasoned that a 
defendant who requested a new trial had waived his right to a judgment of 
acquittal, and therefore could not raise a double jeopardy claim at his second 
trial.139 Burks expressly overruled these precedents,140 holding that the double 
jeopardy clause barred the defendant’s retrial despite his request for a new 
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trial.141 Additionally, the Court ruled that in light of the double jeopardy 
clause’s prohibition against multiple trials, a judgment of acquittal was the 
“only ‘just’ remedy”142 regardless of what the defendant had requested.143 
Furthermore, in Hudson the Court applied the Burks rule to bar retrial when 
the state trial judge ruled that the government had failed to come forward 
with sufficient evidence.144 Thus, neither Lydon’s and McDonald’s exercise of 
their statutory right to a bench trial nor their post-conviction request for a de 
novo trial constitutes a voluntary relinquishment of their double jeopardy 
rights. The Lydon Court was incorrect, therefore, in deciding that “the 
defendants’ voluntary choice of a bench trial and subsequent choice of a trial 
de novo create a situation in which double jeopardy is not implicated.”145

141. Id. at 18. The Burks Court stated, “It cannot be meaningfully said that a person ‘waives’ his right 
to a judgment of acquittal by moving for a new trial.” Id. at 17.

142. Id. at 18.
143. Id.
144. See 101 S. Ct. 970, 972 (1981) (decision in Burks controls case).
145. 80 Mass. Adv. Sh. at 1918, 409 N.E.2d at 748.
146. 101 S. Ct. at 972.
147. 431 U.S. at 659-60.
148. See Ludwig v. Massachusetts, 427 U.S. 618, 622-33 (1976) (two-tier system does not imper- 

missably burden right to jury trial or violate double jeopardy clause); note 46 supra (discussing aplication of 
Ludwig since Burks).

149. Most state two-tier systems do not provide for appellate review of the first trial either before or 
after the second trial. See, e.g., Mass. Gen. Laws Ann. ch. 211A, § 10 (West Cum. Supp. 1981) 

Thus, the reasoning employed by the Supreme Court in Burks compels the 
conclusion that retrial is barred whenever the prosecution has failed to 
present a prima facie case. Hudson demonstrates that Burks is as applicable to 
trial-level determinations of evidentiary insufficiency as it is to appellate 
determinations.146 Abney establishes that the policies behind the double 
jeopardy clause are defeated if a defendant must undergo a second trial before 
a court reviews his claim that the de novo trial in fact puts the defendant in 
double jeopardy.147 Thus, state systems, like that of Massachusetts, which 
allow retrial of defendants convicted on allegedly insufficient evidence at their 
first trial, without providing a hearing on double jeopardy claims before the 
second trial, deprive defendants of their double jeopardy rights.

III. Possible Remedy for the Double Jeopardy 
Problem in Two-Tier Systems

The constitutional flaw of the Massachusetts and other two-tier systems is 
that criminal defendants who are convicted on allegedly insufficient evidence 
at their first-tier trial may obtain relief only by undergoing a second-tier trial. 
While a de novo trial is not unconstitutional under most circumstances,148 a 
second trial violates the double jeopardy clause when it follows a trial at 
which the prosecutor failed to present a prima facie case. It is possible for 
states to cure this flaw and maintain their two-tier systems for speedy and 
inexpensive disposition of criminal offenses. A state need only provide the 
efficient and simple remedy requested by the defendants in Lydon: review of 
evidentiary insufficiency claims before the second-tier trial.149
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States should allow a defendant who claims that he was wrongfully 
convicted on insufficient evidence at his first-tier trial to present this claim to 
a single appellate judge or to the second-tier judge prior to the second trial. 
The judge would review only claims involving the sufficiency of the evidence 
presented at the first trial. Thus, a defendant deserving a judgment of 
acquittal after the first-tier trial would have an opportunity to have his claim 
reviewed and acquittal properly entered, without having to undergo another 
trial at which the government might improve its case against him. This 
remedy would not significantly delay the second-tier trial because the judge 
could quickly dispose of the defendant’s claim along with other pretrial 
motions.150

(providing for appellate review of second-tier jury trial only); W. Va. Code § 58-5-1 (1966 & Cum. Supp. 
1980) (providing for discretionary appellate review of second-tier de novo trial only); Pa. R. Crim. P. 
6006(a) (providing appeal to de novo trial only). The double jeopardy clause would still be violated even if a 
state allowed appellate review of the first trial and the sufficiency of the evidence presented therein after the 
second-tier trial. The clause protects against multiple trials, and therefore requires review of the first trial 
before the defendant is subjected to the second. Abney v. United States, 431 U.S. at 650-60.

150. This remedy presents the possibility of a longer delay if the defendant invokes his right to a hearing 
on the first trial’s evidentiary sufficiency, loses his motion for entry of a judgment of acquittal, and desires 
further review before his second-tier trial. Under Abney v. United States, denial of the motion would 
constitute a final order and, if the state provides for appeal as of right from the second-tier court, the 
defendant may request a second review of the record to be taken before the second trial. 431 U.S. at 659-60. 
The outcome of this problem would rest on a balancing of the interests involved, and the decision reached 
would not require further review. After a trial judge has failed to enter a judgment of acquittal, and a 
second judge has affirmed this decision on review of the record, the defendant’s interest in obtaining yet 
further review would be diminished because the chances of reversal by a third judge are slight. At this 
point, society’s interest in conducting a second trial and in maintaining an efficient system becomes greater 
than the defendant’s interest in not being retried. Thus, after one judge has reviewed the defendant’s claim 
of evidentiary insufficiency, the balancing of interests shifts in favor of retrial.

Conclusion

Defendants tried under state two-tier systems who claim that the evidence 
presented against them in their first-tier trial was insufficient to support 
conviction, must be afforded an opportunity to have the evidence reviewed 
before proceeding to a second-tier trial. If a state does not provide such 
review, the defendant’s only relief from possible wrongful conviction is to 
undergo the ordeal of a second trial in which the prosecutor may put on 
additional evidence against him. A second trial conducted without a pretrial 
review of the sufficiency of the evidence, however, violates the double 
jeopardy clause. Burks v. United States clearly holds that if the prosecution 
fails to prove its case in one trial, the double jeopardy clause bars retrial. 
Abney v. United States establishes that forcing a defendant to wait until after 
trial to have his double jeopardy claim heard undermines the purpose of the 
double jeopardy clause. Defendants therefore have a double jeopardy right 
not to undergo a second trial prior to review of claims that the trial court 
incorrectly refused to enter a judgment of acquittal based on insufficiency of 
the evidence.

A defendant does not voluntarily relinquish the right not to be twice put in 
jeopardy by electing a first-tier trial. Requiring surrender of double jeopardy 
rights as a condition for electing a first-tier trial places an impermissible 
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burden on the assertion of those rights. Such a condition renders the 
relinquishment involuntary, and thus an invalid pretrial waiver of the double 
jeopardy rights. A defendant therefore should not be held to have voluntarily 
waived his double jeopardy rights by requesting a second trial following a first 
trial conviction based on allegedly insufficient evidence. Furthermore, if the 
trial court should have entered a judgment of acquittal, retrial would be an 
unjust remedy.

The majority opinion in Lydon is incorrect because it failed to consider 
adequately the double jeopardy prohibition against multiple trials, or to 
persuasively distinguish Burks. Moreover, the Lydon court improperly 
treated the defendants’ choice of a bench trial as a waiver of double jeopardy 
protections. In refusing to grant the defendants a pretrial review of the 
sufficiency of the evidence in their first trial, the court subjected defendants to 
a second trial in violation of the double jeopardy clause.

Mary Elizabeth McGarry
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