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Title VI and the Constitution: A Regulatory 
Model for Defining “Discrimination”

Charles F. Abernathy*

• Associate Professor of Law, Georgetown University Law Center. A B. 1969, J.D. 1973. Harvard 
University. The author expresses appreciation to those colleagues who commented on his ideas, and 
particularly to Roy Schotland who criticized Part III of this article.

1. 42 U.S.C. § 2000d (1976).
2. Most federal cabinet-level departments have promulgated regulations under title VI to govern the 

funding programs that each administers. See 1 C.F.R. §§ 15.1-.143 (1981) (Agriculture); 15 C.F.R. 
§§ 8.I-.15 (1981) (Commerce); 22 C.F.R. §§ 141.1-. 12 (1980) (State); 24 C.F.R. §§1.1-12 (1981) (Hous
ing and Urban Development); 28 C.F.R. §§ 42.1-.540 (1980) (Justice); 29 C.F.R. §§ 31.1-12 (1980) 
(Labor); 32 C.F.R. §§ 300.1-.14 (1980) (Defense); 34 C.F.R. §§ 100.1- 13 (1981) (Education); 43 C.F R

S17.1-.I2 (1980) (Interior); 45 C.F.R. §§ 80.I-.I3 (1980) (Health and Human Services). 49 C.F.R.
21.1-.23 (1980) (Transportation). The Department of the Treasury apparently has failed to adopt 

such regulations.
3. See Education Amendments of 1972, 20 U.S.C. § 1681 (1976) (repeating language of title VI to 

ban sex discrimination in certain educational programs).
4. See Rehabilitation Act of 1973, 29 U.S.C. § 794 (Supp III 1979) (repeating language of title VI to 

ban discrimination against handicapped in programs receiving federal funds)
5. See Age Discrimination Act of 1975, 42 U.S.C’. § 6102 (1976) (repeating language of title VI to 

ban age discrimination in programs receiving federal funds).

In recent years confusion has surrounded the proper interpretation of 
title VI of the Civil Rights Act of 1964, which prohibits discrimination in 
programs receiving federalfinancial assistance. Some courts have held 
that the title prohibits only intentional discrimination. Others have held 
that it proscribes actions having discriminatory effects as well, an inter
pretation that imposes a great burden on federal grantees. The 
Supreme Court heightened the confusion when five individualjustices in 
Regents of the University of California v. Bakke questioned the pro
priety of the Court's earlier adoption of an "effects” test for title VI. 
Professor Abernathy argues that this confusion results from a misdi
rected inquiry on the part of the courts. After a comprehensive review of 
pertinent legislative history. Professor Abernathy concludes that Con
gress did not intend title VI to require either an "intent ” or an "effects” 
test. Instead, Congress accepted a compromise position, delegating the 
definition of discrimination to the administrative agency responsible for 
implementating each affected program. As a result of his analysis, Pro
fessor Abernathv suggests standards under which agencies should adopt 
regulatory decisions.

Title VI of the Civil Rights Act of 1964' bans discrimination based on race, 
color, or national origin in any program or activity receiving federal financial 
assistance. Although Congress passed title VI during a period of intense con
cern with public school desegregation, the statute encompasses not only educa
tion but also every other area of federal concern, from agriculture to 
transportation.2 Title VI also has served as a model for recent legislation ban
ning other forms of discrimination, including that based on sex< mental and 
physical handicap,4 and age.5 Moreover, because a great number of privately 
controlled organizations, as well as state and local governments, now receive

1
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federal funds that subject them to the command of title VI,6 the statute and its 
analogues have become important modern adjuncts to the equal protection 
principles of the Constitution.7

Yet, precisely what does title VI add to the equal protection guaranteed by 
the Constitution? In covering private parties, the statute reaches beyond the 
probable limit of the state action doctrine of the fourteenth amendment,8 and 
that is certainly an important contribution. But does the title VI prohibition of 
"discrimination” also extend the substantive content of the constitutional 
equal protection principle? That has been the focus of a long-running dispute. 
Tne Supreme Court held in Lau v. Nichols9 that title VI, supplemented by 
agency regulations, prohibits action having a discriminatory effect even though 
the Constitution prohibits only intentional discrimination.10 A majority of the 
Court in Regents of the University of Califorina v. Bakke," however, cast doubt 
on the holding of Lau by suggesting that the standards applicable under title 
VI might be coterminous with those of the equal protection clause.12 The fed
eral courts of appeals have likewise followed divergent paths.13

This dispute has obvious public policy implications. The Lau “effects test” 
for discrimination would so effectively supplement constitutional claims by 
plaintiffs, because of the pervasiveness of federal funding of state and local 
government, that the Court’s adoption of an intent test for unconstitutional 
discrimination14 would be substantially superseded, if not practically reversed. 
If the effects test were to prevail, recipients of federal funds would necessarily

6. Compiling a complete list of federal aid programs to private entities and state and local govern
ments is as elusive today as it was in 1963-64, when Congress debated and passed title VI. See note 51 
infra (discussing inability of 88th Congress to establish with certainty number of programs or dollar 
value of grants to be covered by title VI). A sense of the pervasiveness of such federal aid is apparent, 
however, from the aggregate figures in the federal budget The actual figures for 1980, the latest avail
able for a completed fiscal year, show grants-in-aid totaling over $91 billion, or 15.8% of total budget 
outlays. Executive Office of the President, Office of Management and Budget. Special 
Analyses, Budget of the United States Government, Fiscal Year 1982 at 252 (Table H-7). 
That figure, although it includes over $34 billion in grants to states and localities for payments to 
individuals, excludes direct federal grants to private entities. Id. Every cabinet-level department except 
Energy and Justice exceeded one billion dollars in such outlays in 1980, and Health and Human Serv
ices ($28.6 billion) and Transportation ($13 billion) each exceeded $10 billion in grants to state and 
local governments. Id. at 250 (Table H-5). By region, the outlay in such grants ranged from $328 to 
$502 per capita in 1980. Id. at 251 (Table H-6) Although such expenditures may now be decreasing in 
their rate of growth, id. at 239, for the period from 1958 to 1978 such grants grew at an average annual 
rate of 14.6%. Id.

7. See U.S. Const, amend. XIV, § 2 (equal protection binding on state governments); id. amend. V 
(due process binding on federal government). Although the fifth amendment does not contain an equal 
protection clause, the Supreme Court has held that the fourteenth amendment equal protection require
ments are implicit in the due process clause of the fifth amendment See Buckley v. Valeo, 424 U.S. I. 
93 (1976) (per curiam) (equal protection analysis under fifth amendment same as that under fourteenth 
amendment); Bolling v. Sharpe, 347 U.S. 497, 499 (1954) (invalidating racial segregation in public 
schools of District of Columbia as violative of due process guaranteed by fifth amendment).

8. See G. Gunther, Constitutional Law 983-84 (10th ed. 1980) (discussing inability of four
teenth amendment to reach discrimination not resulting from state action).

9. 414 U.S. 563 (1974).
10. Id. at 567-69.
11 438 U.S. 265 (1978).
12. See id. at 287 (opinion of Powell, J.) (title VI proscribes only actions that would violate equal 

protection clause or fifth amendment); id. at 325, 351-52 (opinion of Brennan, White, Marshall & 
Blackmun, JJ.) (title VI meaning of discrimination absolutely coextensive with constitutional meaning).

13. See note 138 infra (citing contradictory title VI cases from Second, Third, and Fifth Circuits).
14. See Village of Arlington Heights v. Metropolitan Hous. Dev. Corp.. 429 U.S. 252, 264-68 (1977) 

(showing of discriminatory purpose necessary to prove violation of equal protection clause; dispropor
tionate impact alone insufficient). 
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become more attentive to the discriminatory effects of their actions, which in 
turn probably would place renewed emphasis on affirmative action to end dis
criminatory results.

There are also substantial institutional considerations affecting the alloca
tion of responsibility between the executive and judicial branches of govern
ment. If title VI standards are coterminous with those of the Constitution, the 
Supreme Court ultimately will set the standards when it interprets the Consti
tution. If title VI standards are independent of the Constitution, however, then 
other federal decisionmakers may set the definitional standards. Under the 
latter scheme, the Court’s interpretation of the Constitution becomes a safety 
net below which title VI may not fall, but above which it may soar. The Con
stitution-based scheme, on the other hand, would produce more mixed results, 
for although it might relieve some of the current angst over intrusive federal 
regulation,15 it would not placate those who lodge similar complaints against 
the federal judiciary.16

15. See Sloan Commission on Government ani> Higher Education. Report A Program 
for Renewed Partnership 1-2, 5,9-11 (1980) (criticizing “clumsy, duplicative, insensitive, time-con
suming, ineffective and expensive" regulatory procedures, particularly those relating to 
antidiscrimination).

16. See L Graglia, Disaster by Decree 17 (1976) (criticizing Court’s regulation of schools 
through desegregation decrees); cf Burt, The Constitution of the Tamils, 1979 Sup. Ct. Rev. 329. 387-88 
(criticizing Court's “constitutional” regulation of family-state relations).

17. See generally Benjes, Heubert & O’Brien, Legality of Minimum Competency Testing Programs 
Under Title VI of the Civil Rights Act of1964, 15 Harv. C.R.-C.L. L. Rev. 537, 542-43 (1980) (discuss
ing challenges to competency tests based on both “effects” and "intent” theories of discrimination 
under title VI).

This article seeks to resolve the dispute by re-examining the legislative 
events of 1963 and 1964 that led to the passage of title VI. An examination of 
the legislative history will demonstrate that Congress neither intended to 
mimic the Constitution’s equal protection clause nor to create a new rigid stan
dard. Rather, it adopted, as part of a complicated compromise, a regulatory 
model for title VI that invested federal departments and agencies with the 
power to define the discrimination forbidden by title VI. This means that both 
of the traditionally competing views of title VI are incorrect;17 Congress 
adopted neither an effects nor an intent test for discrimination, but instead 
authorized agencies to make the choice through regulations.

To recognize that Congress adopted a regulatory model for title VI. how
ever, solves only half the problem. The remaining question is how courts 
should respond to agency interpretation of title VI. The flexible answers of
fered by administrative law principles fail to provide their usual enlightenment 
because Congress placed in title VI quite stringent limits on agencies’ interpre
tive powers. Moreover, one of these limitations, the requirement that the Pres
ident approve all agency regulations, has proved so cumbersome that it has 
spawned an entirely new set of regulatory problems as agencies adopt unoffi
cial “guidelines” which they consider binding even without presidential ap
proval. This article seeks to articulate the considerations that should govern 
judicial response to administrative interpretations of the title VI antidis
crimination mandate.

Finally, suggesting a judicial role for reviewing agency decisions under title 
VI requires that this article examine more closely than courts have done in the 
past what is meant by “effects” discrimination and “intentional” discrimina
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tion. These phrases mask a wide range of subtler issues, issues so controversial 
that one occasionally suspects that the phrases prove attractive to courts and 
agencies because they obscure statutory lines of authority. If courts are to give 
proper weight to agency regulations and guidelines, however, they must know 
which definition of discrimination an agency has chosen, and that topic is 
therefore a necessary part of the conclusion.

I. An Intellectual History of Title VI: Constitutional and 
Statutory Principles

A. LEGISLATIVE history and early impact

1. Conceptual Origins: The Constitution or Wider Principle?
When Congress in 1964 declared that recipients of federal funds may not 

discriminate on the basis of race, color, or national origin, it did not so much 
initiate one social and philosophical revolution as it enshrined two. Contrary 
to popular assumptions,18 the drive for racial equality in the United States had 
not lain dormant during the first half of the twentieth century.19 Rather, it had 
proceeded along two parallel lines, one in the courts and the other in Congress, 
leading ultimately to enactment of the Civil Rights Act of 1964. On one front, 
reformers in the legislative and executive branches argued that as a matter of 
social policy the federal government ought to use all of its article I powers to 
reach and eradicate private racial discrimination.20 At the same time, reform

18. An official government publication designed to promote understanding of discrimination in edu
cation. for example, begins its discussion of the issue with the 1954 decision of Brown v. Board of 
Education, 347 U.S. 483 (1954), and makes no mention of earlier civil rights efforts Nat’l Inst, of 
Educ., U.S. Dep’t of Health, Educ. & Welfare, A Citizen’s Guide to School Desegregation 
Law 1 (1978). See also 3 International Encyclopedia of the Social Sciences Constitutional 
Law: Civil Rights 315 (1968) (failing to discuss civil rights activities that occurred between 1896 and 
1938. when separate-but-equal doctrine first questioned). One of the first widely disseminated docu
ments revealing the long and continuous nature of the civil rights movement did not appear until 1968. 
Report of the Nat’l Advisory Comm’n on Civil Disorders 100-13 (1968) (discussing origins and 
history of black protest movements from 1883 to 1967) Black civil rights groups won significant consti
tutional victories in the first half of the twentieth century, but they relied on principles other than the 
equal protection clause to do so. See Herndon v. Lowry, 301 U.S. 242, 259-61 (1937) (black agitator's 
conviction violated first amendment rights when evidence failed to demonstrate incitement to violence); 
Powell v. Alabama, 287 U.S. 45, 71 (1932) (black defendant’s conviction without effective counsel vio
lated due process in capital case when defendant incapable of making own defense). Law was not the 
only discipline to ignore black dissatisfaction. Historians and the predominant schools of thought 
through the early 1950’s downplayed slavery as an institution and looked benignly upon the experience 
of blacks in America. Davis, Slavery and the Post- World War 11 Historians, Daedalus, Spring 1974, at 
I: see Banton, 1960: A Turning Point in the Study of Race Relations. Daedalus, Spring 19/4, at 31 
(explaining that sociologists perceived race relations as field with low status and slow theoretical devel
opment until 1960’s); cf K. Stampp, The Era of Reconstruction: 1865-1877, at 3-23 (1965) (dis
cussing myths about Reconstruction).

19. See generally R. Kluger, Simple Justice 1-314 (1976) (discussing history of civil rights enforce
ment before 1950); C. Vose, Caucasians Only (1959) (providing specific study of role of NAACP in 
litigation challenging racially restrictive covenants).

Legislative efforts produced only negative “successes." Civil rights advocates stopped some segrega
tionist legislation early in the century, but were unable to push through any of their own programs until 
the late 1950’s. See Report of the Nat’l Advisory Comm’n on Civil Disorders 101 (1968) (dis
cussing NAACP court victories and absence of new civil rights legislation in early 1900’s); Douglas, 
Introduction to J Peltason, Fifty-Eight Lonely Men at ix-xiii (1961) (Senator Paul H. Douglas 
noting Senate’s inability to pass legislation mandating desegregation in the 1950’s).

20. See President’s Committee on Civil Rights, To Secure These Rights 107-12, 151-73 
(1947) (recommending federal protection of civil rights through article I powers over voting, defense,
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minded groups urged the Supreme Court to overturn or restrict its nineteenth
century decisions in Plessy v. Ferguson1' and the Civil Rights Cases11 so that 
discrimination could be eliminated in state government and some private orga
nizations as a matter of constitutional law.* 21 22 23 These two different roots of title 
VI are significant because they explain the essential ambivalence concerning 
doctrine and implementation which have surrounded the statute since its 
passage.

interstate commerce, taxing and spending, postal system. District of Columbia, and territories) (herein
after To Secure These Rights]. Congress has legislative power originating outside article I as well 
See U.S. Const, amend. XIII. § 2 (empowering Congress to abolish slavery by legislation); id. amend. 
XIV. §5 (empowering Congress to enforce fourteenth amendment by legislation); id. amend XV. § 2 
(empowering Congress to enforce voting rights by legislation); cf. Screws v. United States. 325 U.S 91. 
100 (1945) (upholding constitutionality of criminal statute prohibiting willful violation of fourteenth 
amendment). The Supreme Court, however, had viewed these powers as limited to enforcing the judi
cially defined terms of the Civil War amendments. See Civil Rights Cases. 109 U.S. 3. 20-22, 32 (1883) 
(fourteenth amendment does not authorize direct congressional regulation of private rights, but only 
correction of prohibited state action); cf. Adickes v. S.H. Kress & Co., 398 U.S. 144, 169, 173-74(1970) 
(42 U.S.C. § 1983 (1964) requires same degree of state action as required for fourteenth amendment 
violation). Use of article 1 power to prohibit racial discrimination, therefore, would free Congress to 
develop its own definition of civil rights.

21. 163 U.S 537. 548 (1896) (upholding constitutionality of separate but equal accommodations).
22. 109 U.S. 3. 20-22, 32 (1883) (holding unconstitutional 1875 Civil Rights Act that prohibited dis

crimination not involving state action).
23. See generally R. Kluger, Simple Justice (1976) (describing litigation efforts of NAAC'P to ban 

segregation).
24. See Brown v Board of Educ., 347 U.S. 483. 495 (1954) (“Separate educational facilities are 

inherently unequal").
25. President Truman created the Committee by executive action for the sole purpose of preparing a 

report concerning “whether and in what respect current law-enforcement measures and the authority 
and means possessed by Federal. State, and local governments may be strengthened and improved to 
safeguard the civil rights of the people.” Exec. Order No. 9808, 3 C.F.R. § 184 (Supp. 1946). The 
Committee should not be confused with the later United States Commission on Civil Rights, created by 
statute. Civil Rights Act of 1957, Pub. L. No. 85-315, § 101, 71 Stat. 634 (codified at 42 U.S.C. § 1975 
(1976)). The Commission has existed since 1957, although it has described itself as a “temporary, 
independent, bipartisan agency." U.S. Comm'n on Civil Rights, A Generation Deprived (frontis
piece) (1977). It publishes regular reports on problems arising from discrimination and civil rights 
enforcement. See id. (presenting Commission’s findings and recommendations concerning school de
segregation efforts in Los Angeles).

26. To Secure These Rights, supra note 20.
27. The Committee offered many suggestions, including recommendations for a federal fair employ

ment practice act, id. at 167, and for a public accommodations act, id. at 170-71. which were adopted in 
federal law in the Civil Rights Act of 1964. See 42 U.S.C. §§ 2000c to 200()e-17 (1976, Supp. II 1978 & 
Supp. IV 1980) (employment discrimination); id. §§ 2000a to 2000a-6 (1976) (public accommodations) 
Other recommendations also met with later congressional approval Compare To Secure These 
Rights, supra note 20, at 160 (recommending abolition of poll taxes) with U.S. Const, amend XXIV 
(abolition of poll taxes in federal elections); To Secure These Rights, supra note 20, at 160-61 (rec
ommending protection of right to vote) with Voting Rights Act of 1965, 42 U.S.C. §§ 1973 to 1973bb-4 
(1976) (enforcement of voting rights); To Secure These Rights, supra note 20, at 161 (recommending 
self government and suffrage for District of Columbia) with U.S. Const, amend XXIII (District of 
Columbia suffrage). Other committee suggestions were acted upon by the courts. Compare To Secure 
These Rights, supra note 20, at 166, 168 (recommending elimination of all segregation and enactment 
of state legislation to end segregation in education) with Brown v. Board of Educ., 347 U.S. 483. 493 
(1954) (segregation in public schools solely on basis of race violates equal protection clause of four
teenth amendment); To Secure These Rights, supra note 20, at 169 (recommending renewed court

In 1947, seven years before the Court overruled the separate-but-equal doc
trine,24 the President’s Committee on Civil Rights25 issued its remarkable 
agenda for civil rights enforcement. To Secure These Rights,26 which called for 
the programs and policies that Congress would later adopt in the civil rights 
acts of the 1960’s.27 Although the report urged the overthrow of the separate- 
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but-equal doctrine,* 28 the Committee’s legislative proposals assumed that both 
Plessv and the Civil Rights Cases would remain in force, and recommended 
that Congress bypass them with affirmative legislation under, inter alia, the 
“taxing and spending powers.”29 Presaging title VI, the Committee urged 
“(t]he conditioning by Congress of all federal grants-in-aid and other forms of 
federal assistance to public or private agencies for any purpose on the absence 
of discrimination and segregation based on race, color, creed, or national 
origin.”30

attack upon restrictive covenants and enactment of state legislation outlawing restrictive covenants) 
with Shelley v. Kraemer, 334 U.S. 1, 20 (1948) (judicial enforcement of covenants excluding persons of 
designated race from ownership of real property is state action violating equal protection clause of 
fourteenth amendment).

28. See To Secure These Rights, supra note 20, at 81-82 (criticizing Plessy because segregation 
inherently creates inequality).

29 Id. at 109; see id. at 104-12 (enumerating eleven specific constitutional bases for federal action in 
civil rights field).

30. Id. at 166 (emphasis added). The emphasized language is important Because segregation was 
still constitutionally permissible at the time of the Committee's report in 1947. the inclusion of “segre
gation” in this passage demonstrates that this conceptual progenitor of title VI incorporated an expecta
tion that Congress would enact legislation to reach practices not prohibited by the Constitution.

31. 347 U.S. 483 (1954) [hereinafter Brown I]
32. Id. at 493; see Brown v. Board of Educ., 349 U.S. 294, 301 (1955) (requiring implementation of 

Brown I “with all deliberate speed”) [hereinafter Brown Il\. Although Brown II did not articulate 
precisely what steps states ultimately would have to take, the Court made clear as early as 1958 that it 
would accept no state attempt to retain segregation. See Cooper v. Aaron, 358 U.S. I. 12-14 (1958) 
(refusing to allow postponement of desegregation even though efforts had impeded education of all 
students). See generally Hutchinson, Unanimity and Desegregation: Decisionmaking in the Supreme 
Court, 1948-1958, 68 Geo. L.J. 1, 73-86 (1979) (discussing Court’s internal decisionmaking process in 
Cooper).

33. See Burton v. Wilmington Parking Auth., 365 U.S. 715, 726 (1961).
34. Id.
35. See id. at 726 (discrimination by private party who leases state property and derives benefit from 

adjoining state facility constitutes state action sufficient to violate fourteenth amendment). Later deci
sions confined the holding. See Flagg Bros., Inc. v. Brooks, 436 U.S. 149, 164-65 (1978) (state statute 
allowing warehouseman’s sale of goods on nonpayment of storage fee provides insufficient state in
volvement to constitute state action under fourteenth amendment); Jackson v. Metropolitan Edison 
Co., 419 U.S. 345, 358 (1974) (privately owned, state-regulated utility's termination of services for non
payment not state action violative of fourteenth amendment).

36. 365 U.S. at 722-25.
37. 323 F.2d 959 (4th Cir. 1963) (en banc), cert, denied, hits U.S. 938 (1964).

The subsequent revolution at the Supreme Court, however, gave equal im
petus to those who took the constitutional approach to placing restraints on 
discriminatory use of federal funds. Brown v. Board of Education (Brown I)3' 
put an end to government practice of segregation—the most blatant form of 
discrimination,32 but the Court went further after Brown, amending the nar
row view of state action it had adopted in the C7w7 Rights Cases and announc
ing that it was prepared to enforce desegregation directly against some private 
parties.33 Beginning in 1961, in Burton v. Wilmington Parking Authority,34 the 
Supreme Court issued notice that private parties having commercial or 
financial dealings with state governments may be subject, under some circum
stances, to the same standard of nondiscriminatory conduct that the fourteenth 
amendment imposes on the government itself.35

The Burton case, which involved a commercial restaurant lease in part of a 
state-owned garage facility,36 37 led two years later to the Fourth Circuit’s deci
sion in Simkins v. Moses H. Cone Memorial Hospital,3'1 in which physicians 
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claimed that two private hospitals had discriminated on the basis of race in 
denying admittance to black physicians and patients.3* Judge Sobeloff, writing 
for the court en banc, found that the hospitals’ receipt of construction grants 
under the federal Hill-Burton Act,38 39 which “appropriat[ed| millions of dollars 
of public monies pursuant to comprehensive governmental plans,”40 required 
that the private hospitals operate their programs in accordance with the guar
antees of equal protection.41 Moreover, the court stated that federal agencies 
could not authorize grantees to take unconstitutional action but were con
strained to ensure that grantees operated constitutionally.42

38. Id. at 961.
39. Hospital Survey and Construction (Hill-Burton) Act, Pub. L. No. 79-725, § 622(f), 60 Stat 1041 

(1946) (current version at 42 U.S.C. § 29 lc(e) (1976)). Congress substantially amended the Act in 1964 
See Hospital and Medical Facilities Amendments of 1964, Pub. L. No. 88-443. §§ 2-625, 78 Stat. 447 
(current version at 42 U.S.C. §§ 291 to 2910-1 (1976)). It retained, however, the same underlying goal 
of promoting hospital construction through state planning and monetary grants. Compare Hospital Con
struction Act: Hearings on S. 191 Before the Senate Comm, on Education and Labor. 79th Cong.. 1st 
Sess. 190(1945) (remarks of Sen. Ellender) (primary purpose to furnish adequate health facilities for all 
people) with 42 U.S.C. § 291 (1976) (same). See also Comment, Provision of Free Medical Services by 
Hill-Burton Hospitals, 8 Harv. C.R.-C.L. L. Rev. 351, 383 (1973) (discussing problem of medical serv
ices to poor). For a contemporary treatment of hospitals, providing background material useful in 
evaluating their status as state “actors," see Clark, Does the Nonprofit Form Fit the Hospital Industrv?. 
93 Harv, L. Rev. 1416, 1426-28 (1980) (discussing governmental subsidies of health care industries, 
which account for approximately 60% of health care expenditures).

40. 323 F.2d at 967.
41. Id.
42. Id. at 968.
43. Civil Rights Act of 1964, Pub. L. No. 88-352, §§ 101-1106, 78 Stat. 241 (current version at 42 

U.S.C. §§ 2000a to 2000h-6 (1976, Supp. II 1978 & Supp. IV 1980)). Following a presidential message 
on civil rights legislation on February 28, 1963, the House of Representatives promptly began consider
ation of a set of bills that later yielded the 1964 Act. Civil Rights: Hearings Before Subcomm. No. 5 of 
the House Comm, on the Judiciary, 88th Cong., 1st Sess. 907-08 (1963) (opening remarks of Chairman 
Celler) (hereinafter House Subcomm. Hearings}. In that same year, the Senate considered a narrow bill 
dealing only with public accommodations. Civil Rights—Public Accommodations: Hearings on S 1732 
Before the Senate Comm, on Commerce. 88th Cong., 1st Sess. 1 (1963) (opening remarks of Chairman 
Magnuson) (hereinafter Senate Hearings}. Final congressional action came after President Kennedy's 
death on November 22, 1963, and was facilitated by a strong statement from President Johnson that he 
supported the legislation and wished to see it enacted promptly. See H R Doc. No. 178, 88th Cong . 
1st Sess. 3, reprinted tn 109 Cono. Rec. 22,838, 22,839 (1963) (President Johnson addressing Joint 
Session of Congress on Nov. 27, 1963) (urging "earliest possible passage” of civil rights bill).

44 House Subcomm. Hearings, supra note 43, at 1103 (prepared statement of Berl Bernhard. Staff 
Director, U.S. Comm’n on Civil Rights).

45. See id. at 1093 (testimony of Commissioner Spottswood W. Robinson III) (explaining earlier 
Commission recommendations that President explore existing legal authority to withhold funds).

These two doctrinal sources for title VI. the use of article I powers and the 
reliance on Constitution-based equal protection principles, surfaced repeatedly 
throughout the 1964 debates, as sponsors argued that the title was both wise 
social and moral policy as well as a restatement of the Burton and Simkins 
constitutional holdings. In the House hearings on the 1964 Act,43 the Civil 
Rights Commission took the lead in placing title VI on a high constitutional 
plane, arguing that the statute would merely enforce existing executive author
ity to ensure that “federally assisted programs comply with the requirements of 
the fifth and fourteenth amendents to the Constitution.”44 The Commission 
viewed the law as primarily a procedural device for withholding federal funds 
until a state “demonstrates its compliance with the Constitution and laws of 
the United States.”45 Civil rights organizations tended to support the Commis
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sion’s view,46 some even arguing that the title was unnecessary because the 
Constitution already required what Congress proposed to do in title VI.47 
Others, however, thought title VI to be compelled not by the Constitution but 
by more general “national policy,”48 one Senator even equating the statute 
with the coinage motto “E Pluribus Unum.”4’ The confusion over whether 
title VI rested primarily on constitutional or primarily on other philosophical 
foundations was understandable, not only because the state of constitutional 
interpretation was continually evolving,50 but also because the vast majority of 
grantees covered by the title were governments already subject to the four
teenth amendment.51

46. A curious split among the civil rights groups is detectable: white-dominated organizations 
tended to take the doctrinaire approach that title VI merely restated constitutional law. see note 47 
infra, while black-dominated groups saw the provision as having substantial independent value. See 
House Subcomm. Hearings, supra note 43, at 2229 (testimony of James Farmer, National Director, 
Congress of Racial Equality) (title VI involves great principle that federal government should not sub
sidize segregation); id. at 2160 (statement of Roy Wilkins, Executive Secretary, NAACP) (Congress 
should clarify antidiscrimination policy independent of court decisions). Although aware that a connec
tion could be drawn between title VI and constitutional law, the black-dominated civil rights groups 
tended to look upon discrimination as a systemic problem to be attacked by any practical means pro
ducing results and without regard for doctrinal niceties. See id. at 2161-65 (statement of Roy Wilkins) 
(advocating mandatory termination of funds and shift of burden to school systems to show 
nondiscrimination).

47. See House Subcomm. Hearings, supra note 43, at 2406 (supplementary statement of Joseph 
Rauh, Vice Chairman, Americans for Democratic Action) (title VI “is not only constitutional, but is 
required by the Constitution”); cf. id. at 2122 (prepared statement of John Pemberton, Jr., Executive 
Director, American Civil Liberties Union) (suggesting withdrawal of title VI because President already 
had authority to withhold funds). At the time of these remarks title VI contained only a short declara
tion of principle with none of the restrictive language it now contains. Its necessity, therefore, may have 
seemed less compelling at that stage of development. Compare note 148 infra (quoting original text of 
title VI) with notes 140-41 infra (quoting final text of title VI). Nevertheless, Mr. Rauh’s statement 
manifests his view that the origin of title VI. as then written, lay in the Constitution’s equal protection 
principles.

48 See House Comm, on the Judiciary, Civil Rights Act of 1963, H R. Rep. No. 914. 88th 
Cong.. 1st Sess. 56 (1963), reprinted in [1964] U.S. Code Cong. & Ad. News 2391, 2425 (additional 
views of Rep. Meader) (federal government can and should incorporate national policy against dis
crimination in financial aid grants) [hereinafter House Judiciary Report],

49. 110 Cong. Rec. 7061 (1964) (remarks of Sen. Pastore).
50. At the early stages of the House debates, for example, Simkins v. Moses H. Cone Memorial 

Hospital, 323 F.2d 959 (4th Cir. 1963) (en banc), cert denied, 376 U.S. 938 (1964). was still pending in 
the Fourth Circuit. House Subcomm. Hearings, supra note 43. at 1541 (statement of HEW Secretary 
Celebrezze); see notes 37-42 supra and accompanying text (discussing Simkins). In addition, the 
Supreme Court had not yet handed down the first decision in which it defined the scope of its Brown I! 
implementation decree. See Goss v. Board of Educ., 373 U.S. 683 (1963) (decided June 3. 1963); note 
64 infra (discussing Goss).

51. See 45 C.F.R pt. 80 app. A (Supp. 1966) (listing private and state-administered programs af
fected by title). Congress was never able to establish with certainty the number of programs or the 
dollar value of grants that title VI would cover. See Letter from Deputy Attorney General Nicholas 
Katzenbach to Chairman Emanuel Celler, reprinted in Civil Rights: Hearings on H R. 7152 Before the 
House Comm, on the Judiciary, 88th Cong.. 1st Sess. 2773-79 (1963) (providing list of programs and 
activities involving federal financial assistance affected by title VI. but acknowledging impossibility of 
compiling complete list) [hereinafter House Comm Hearings]. Some opponents had argued that title 
VI would apply to private individuals who received payments from the government. See House Judi
ciary Report, supra note 48, at 69-70, reprinted in [1964] U.S. Code Cong. & Ad. News at 2437-39 
(minority report) (admonishing that title VI would destroy freedom of contract for subsidized farmers 
and homeowners). Mr Katzenbach’s letter, however, stated that the Justice Department deemed such 
grants or payments to fall outside the coverage of title VI. See Letter from Deputy Attorney General 
Nicholas Katzenbach to Chairman Emanuel Celler, reprinted in House Comm. Hearings, supra, at 2773 
(noting that direct payments to individuals do not constitute aid to a "program or activity.” as required 
by title VI). See also Comment, Title VI of the Civil Rights Act of 1964—Implementation and Impact, 36 
Geo. Wash. L. Rev. 824, 837-38 (1968) (amendments resolved uncertainty by placing insurance and
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Early developments indicated that these constitutional and legislative forces, 
although they drove toward the same social goal, were not altogether compati
ble; most of the evidence of this dichotomy surfaced not in philosophical state
ments but in the mechanics adopted by section 602 of title VI.* 52 Congress 
realized that the scope of title Vi’s antidiscrimination principle clearly would 
not be self-evident in all contexts, and for that reason affected agencies—not 
courts—were empowered to adopt “rules, regulations, or orders” to guide their 
respective programs.53 Significantly, Congress also directed that agencies draw 
these regulations with an eye not merely toward attaining single-minded com
pliance with title Vi's antidiscrimination principle but also toward maintaining 
“achievement of the objectives” of the various underlying federal authoriza
tion statutes.54 Finally, by requiring presidential approval of all such regula
tions,55 Congress frankly admitted that it desired the final implementing rules 
to bear strong political accountability, a goal theoretically at odds with the 
view that the origins of title VI lay exclusively in constitutional command.56

guaranty contracts beyond scope of title VI). Some viewed title VI favorably because of its broad 
reach. See 110 Cong. Rec. 7061 (1964) (remarks of Sens. Pastore and Hart) (title VI would obviate 
need to amend each grant statute individually).

52. See 42 U.S.C. § 2000d-l (1976) (providing enforcement procedures for title VI); note 141 infra 
(quoting final text of § 602).

53. 42 U.S.C. §2000d-l (1976).
54. Id.
55. Id.
56. Cf. Civil Rights Act of 1964, § 407. 42 U.S.C. § 2000c-6 (1976) (authorizing Attorney General to 

institute school desegregation suits, using phrase “equal protection of the laws“ as in Constitution 
rather than “discrimination" as in title VI).

57. See Developments in the Law—Equal Protection, 82 Harv. L. Rev. 1065, 1076-132 (1969) (distin
guishing two tiers of review under equal protection clause: "active review” of cases involving suspect 
classifications or fundamental interests and “restrained review” of other cases); Regents of the Univ, of 
Cal. v Bakke. 438 U.S. 265, 359 (1978) (opinion of Brennan, White, Marshall & Blackmun, JJ.) (“mid
dle tier” scrutiny used in sex discrimination cases also applies to affirmative action program).

58. See 42 U.S.C. § 2000d (1976); see note 140 infra (quoting text of § 601).
59. See Letter from Deputy Attorney General Nicholas Katzenbach to Chairman Emanuel Celler, 

reprinted in House Comm. Hearings, supra note 51. at 2774 (stating one purpose of title VI to override 
existing federal law allowing assistance to segregated facilities); Comment. Title VI of the Civil Rights 
Act of 1964—Implementation and Impact, 36 Geo. Wash. L. Rev. 824, 828-29 (1968) (title VI intended 
to overrule existing federal statutes providing aid to segregated institutions).

60. Title VI, with its directive to the President and federal agencies concerning funding termination, 
should be seen as only part of a wide-ranging attack contemplating that the executive department 
would also directly involve the judiciary in the effort to alleviate discrimination against blacks See 42 
U.S.C. § 2000a-5 (1976) (authorizing suits by Attorney General to enforce public accommodation pro
visions of title II); id. § 2000c-6 (1976) (authorizing suits by Attorney General against school boards 
violating fourteenth amendment).

The differences in opinion regarding the philosophical origins of the statute 
mattered little in 1963 and 1964. In the euphoric days following the death of 
the “separate-but-equal” doctrine, but before the rise of two- and three-tier 
constitutional analysis,57 equal protection for most members of Congress had a 
rather clearly discernible substantive content that paralleled the command of 
section 601, the definitional section of title VI: do not discriminate on the basis 
of race, color, or national origin.58 This primarily connoted an end to segrega
tion,59 and storm clouds over the consensus appeared to most as no more than 
a dispute over details. Section 602 authorized affected agencies and the Presi
dent to clear up those details and proceed on a joint march with the federal 
courts to end a century of mistreatment of black Americans.60 As in the early 
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stages of any revolution,61 conceptual origins seemed less important than the 
belief that all would work together to get the job done.

2. Early Reception by Appellate Courts: the Primacy of Judicial Law

In the five years following the passage of title VI, the executive and the judi
ciary worked together to implement the statute, as Congress had envisioned. 
Despite hortatory language in some cases following Brown I,b2 the school de
segregation effort that had begun in 1954 as constitutional litigation had by 
1964 bogged down in a slough of implementation details.63 The Supreme 
Court had spoken clearly only once on the mechanics of desegregation,64 and 
its indecisiveness on that occasion reflected the Court’s reluctance in the early

61 See generally Monaco v. Mississippi, 292 U.S. 313, 320-28 (1934) (discussing conceptual origins 
and later disputes concerning sovereign immunity doctrine in postrevolutionary America); H. Berman, 
Justice in the U S S R. 13-96 (rev. ed. 1963) (discussing conceptual origins of Soviet law; disputes and 
changes following 1917 revolution); Jaffe, Suits Against Governments and Officers: Sovereign Immunity, 
77 Harv. L. Rev. 1, 2-19 (1963) (discussing changing view of sovereign immunity doctrine before and 
after American Revolution); Shirk, The 1963 Temporary Work Regulations for Full-Time Middle and 
Primary Schools: Commentary and Translation, 55 China Q. 511, 511 (1973) (discussing educational 
policy disputes in postrevolutionary China).

62. See, e.g., Griffin v. County School Bd., 377 U.S. 218, 232 (1964) (ordering “quick and effective” 
desegregation); Cooper v. Aaron. 358 U.S. 1, 7 (1958) (ordering “earliest practicable completion" of 
desegregation plan); Brown II, 349 U.S. at 301 (ordering desegregation “with all deliberate speed").

63 See United States v. Jefferson County Bd. of Educ., 372 F.2d 836. 855 (5th Cir. 1966) (discussing 
court’s difficulty in composing detailed administrative plans), affid en banc, 380 F.2d 385 (5th Cir.), cert, 
denied, 389 U.S. 840 (1967); J. Peltason, Fifty-Eight Lonely Men 18-21 (1961) (describing variety 
of court decrees that apparently satisfy Brown IT). See generally Human Rights Casefinder 1953-69, 
at 105-18, 133-34 (A. Ginger ed. 1972) (providing extensive collection of representative cases). For the 
progress of a case illustrating the many obstacles that impeded successful desegregation, see Lee v. 
Macon County Bd. of Educ., 221 F. Supp. 297 (M D. Ala. 1963) (order to submit detailed desegregation 
plan); 9 Race Relations L. Rep. 148 (M.D. Ala. 1964) (granting delay in instituting plan; granting 
temporary restraining order requiring transfer of black students); 231 F. Supp. 743 (M.D. Ala. 1964) 
(per curiam) (preliminary injunction prohibiting state from interfering with desegregation); 10 Race 
Relations L. Rep. 588 (M.D. Ala. 1965) (modification of plan); 10 Race Relations L. Rep. 1512 
(M.D. Ala. 1965) (transfer of some students; reconsideration of others); 253 F. Supp. 727 (M.D. Ala. 
1966) (per curiam) (order to institute freedom-of-choice plan); 267 F. Supp. 458 (M D. Ala. 1967) (per 
curiam) (requiring interim statewide desegregation plan); 270 F. Supp. 859 (M.D. Ala. 1967) (per 
curiam) (prohibiting cutoff of federal funds independent of court action); 12 Race Relations L Rep. 
1835 (M.D. Ala. 1967) (state teacher choice and tuition grant statutes unconstitutional); 12 Race Rela
tions L. Rep. 1840 (M.D. Ala. 1967) (teacher desegregation order); 12 Race Relations L. Rep. 1844 
(M.D. Ala. 1967) (order reopening schools closed by order of state court); 283 F. Supp. 194 (M.D. Ala. 
1968) (per curiam) (order to desegregate athletic programs); 289 F. Supp. 975 (M D. Ala. 1968) (per 
curiam) (mem.) (conversion of temporary classrooms); 292 F. Supp. 363 (1968) (order to effect further 
faculty desegration and to close some schools).

64. See Goss v. Board of Educ., 373 U.S. 683, 688 (1963) (transfer programs that promote segrega
tion invalid). The case involved a so-called “minority to majority” transfer provision that permitted 
students, following desegregative assignment by geographic zones, to transfer from a school in which 
their race was the minority to one in which their race was the majority. Id. at 684. The admitted 
purpose was to “permit a cnild [or his parents] to choose segregation/' Id. at 687 (quoting Superinten
dent of Schools). The Court invalidated the transfer plan because it tended to perpetuate segregation 
and because race was the factor upon which the plans operated. Id. at 686, 688. The Court found it 
unnecessary to consider any other aspects of the overall desegregation plan and reserved judgment on 
whether unrestricted transfer provisions would prove acceptable. Id. at 688-89. That issue was not 
addressed by the Court for another five years. See Green v. County School Bd., 391 U.S. 430, 440-41 
(1968) (“freedom-of-choice” plans unacceptable unless they offer “real promise” of aiding desegrega
tion). Although the Court expressed some dissatisfaction with the pace of desegregation, it showed 
little resolve to work out the problems itself. 373 U.S. at 689. It offered no guidance to the lower courts 
for further applying Brown II except to characterize the transfer plans cryptically as not “reasonably 
designed to meet legitimate local problems.” Id.
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1960’s to make broad pronouncements on racial issues.65 Federal trial and ap
pellate courts were left alone to treat the practical problems in greater detail.66 
Seeking to aid the desegregation effort and armed with its authorization to 
enforce title Vi's antidiscrimination principle,67 the Department of Health, Ed
ucation and Welfare (HEW) adopted guidelines setting concrete targets for 
school desegregation.68 In considering how to respond to HEW’s standards, 
appellate courts were faced with a delicate question: were the standards synon
ymous with those of the Constitution, and if not, which standards should 
prevail?

65. See Burton v. Wilmington Parking Auth., 365 U.S. 715, 726 (1961) (holding equal protection 
may apply to private lessee of state property, but discounting fears of “nigh universal application” of 
fourteenth amendment); Lassiter v. Northampton County Bd. of Elections, 360 U.S. 45, 53 (1959) 
(holding literacy test not per se discriminatory, but condemning in dictum discriminatory implementa
tion of tests). See also Bickel & Wellington, Legislative Purpose and the Judicial Process: The Lincoln 
Mills Case, 71 Harv. L. Rev. 1, 4 (1957) (criticizing Court’s early reluctance to articulate reasoning on 
racial issues as shown by per curiam reversals); Hutchinson, supra note 32, at 60-73 (providing histori
cal account of Court’s use of per curiam reversals and refusals to hear cases apparently within its 
jurisdiction).

66. See note 63 supra (illustrating complexity of problems facing lower courts).
67. See 42 U.S.C. § 2000d-1 (1976) (granting agency power to enforce § 601).
68. Office of Education, U.S. Dep’t of Health, Educ. & Welfare. General Statement of 

Policies Under Title VI of the Civil Rights Act of 1964 Respecting Desegregation of Ele
mentary and Secondary Schools 45 C.F.R. § 181 (Supp. 1966) (hereinafter 1965 Guidelines], 
Office of Education, U.S. Dep’t of Health, Educ. & Welfare, Revised Statement of Poli
cies for School Desegregation Plans Under Title VI of the Civil Rights Act of 1964, 45 
C.F.R. § 181 (1967) [hereinafter Revised Guidelines); see Dunn. Title VI, The Guidelines and School 
Desegregation in the South, 53 Va. L. Rev. 42, 55-64 (1967) (discussing guidelines). Mr. Dunn, a legal 
advisor in the Office of Education of HEW, described the implementation of the 1965 Guidelines as an 
initial attempt to secure paper compliance. Dunn, supra, at 58-59. With the Revised Guidelines, the 
emphasis shifted toward testing the effectiveness of the plans. Id.

69. See Dunn, supra note 68, at 73 (Fifth Circuit most prolific and progressive on subject of school 
desegregation). See generally J. Bass, Unlikely Heroes (1981) (describing Fifth Circuit’s efforts to 
implement mandates of Brown II). At the time, the Fifth Circuit included the states of Georgia. Flor
ida, Alabama, Mississippi, Louisiana, and Texas. 28 U.S.C. § 41 (1976). Other circuits substantially 
affected by the guidelines at this early date were the Fourth, Sixth (including Kentucky and Tennessee), 
and the Eighth (including Arkansas). See Dunn, supra, at 71-76 (discussing resolution of “free choice” 
issue by various courts).

70. 348 F.2d 729 (5th Cir. 1965) (hereinafter Singleton /].
71. Id. at 731.

The United States Court of Appeals for the Fifth Circuit, the appellate court 
most affected by school desegregation problems,69 responded with an ambiva
lence typical of judicial reaction to the HEW guidelines. Initially, the court 
welcomed the agency’s show of support. Judge Wisdom, writing for the panel 
in Singleton v. Jackson Municipal Separate School District,70 noted:

We attach great weight to the standards established by the Office of 
Education [of HEW], The judiciary has of course functions and du
ties distinct from those of the executive department, but in carrying 
out a national policy the three departments of government are united 
by a common objective. There should be a close correlation, there
fore, between the judiciary’s standards in enforcing the national pol
icy requiring desegregation of public schools and the executive 
department’s standards in administering this policy.71

In addition to the moral support and encouragement that all southern fed
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eral judges must have needed during this period,72 more objective reasons led 
the Fifth Circuit to welcome HEW's guidelines. First, the guidelines set out 
not one but two tests for compliance: either satisfaction of the department’s 
detailed standards or compliance with a court’s desegregation order.73 As the 
Singleton court perceptively realized, this had the practical, if unintended, ef
fect of inducing courts either to adopt HEW’s standards or to mimic them.74 
Otherwise, school districts could flaunt HEW’s detailed standards and merely 
meet the second test of the guidelines by complying with “substantially less 
burdensome” judicial standards.75 In short, in order to ensure the integrity of 
title VI standards76 and to avoid a deluge of recalcitrant school boards seeking 
laxer rules in the federal courts,77 78 79 courts would have to match HEW’s 
guidelines.

72. See J. Peltason, Fifty-Eight Lonely Men 9-12, 236-38 (1961) (describing harassment of fed
eral judges for pte-Brown rulings and political pressure suffered for desegregation actions); Judges: 
Interpreters in the Front Line, Time, May 12,1967, at 72-78 (describing bomb threats and local ostracism 
of District Judge Frank M. Johnson, Jr. because of his desegregation decisions).

73. 1965 Guidelines, supra note 68, § II, 45 C.F.R. § 182.2 (Supp. 1966). HEW’s earlier regulations 
under title VI had recognized the same distinction. See 45 C.F.R. § 80.4(c)(1) (court approval) (Supp. 
1966); id. § 80.4(c)(2) (agency approval). Whether adoption of such a bifurcated approach was neces
sary or proper has been the subject of keen debate. Compare Lee v. Macon County Bd. of Educ., 270 F. 
Supp. 859, 865 (M.D. Ala. 1967) (three-judge court) (executive may not disapprove court-adopted plan 
by terminating funds) with Comment, The Courts, HEW, and Southern School Desegregation, 77 Yale 
L J. 321, 324 (1967) (exception for court orders may be merely matter of administrative discretion).

74. 348 F.2d at 731.
75. Id.
76. Judge Wisdom referred in Singleton I to the possibility that school boards might try to satisfy low 

judicial standards “as a means of circumventing” the explicit requirements contained elsewhere in the 
HEW guidelines. Id.

77. Id. The Eighth Circuit’s reasons for giving substantial deference to the HEW guidelines echoed 
those expressed in Singleton I. See Kemp v. Beasley, 352 F.2d 14. 18-19 (8th Cir. 1965) (practicalities 
dictate that courts should model plans after executive standards). The other circuit most affected by 
title VI. the Fourth, refused to follow the guidelines, noting that while they gave a “persuasive gloss" to 
title VI, “the definition of constitutional standards . . is peculiarly a judicial function.” Bowman v. 
County School Bd., 382 F.2d 326, 328 (4th Cir. 1967). The question of whether HEW's rules could act 
as minimum standards arose ambiguously in Bowman, however, because, although HEW had approved 
the board’s plan, id. at 328, the plan may have failed to meet the guidelines' test for desegregation. See 
id. at 333 n il (Sobeloff, J., concurring specially) (comparing guidelines’ recommended results with 
actual, less successful, results).

78. 348 F.2d 1010 (5th Cir. 1965).
79. 349 U.S. 294 (1955).
80. 348 at 1013.
81. Id. at 1014.
82. See Singleton I, 348 F.2d at 731 (advocating close correlation between judicial and executive 

standards of desegregation).

Judge Brown, writing for the court in Price v. Denison Independent School 
District,™ pinpointed another concern that led the Fifth Circuit to accept the 
HEW guidelines. The delayed-implementation decree of Brown v. Board of 
Education (Brown II),19 said Judge Brown, had caused great anxiety for lower 
court judges because it “inescapably puts the Federal Judge in the middle of 
school administrative problems for which he was not equipped . . . ,”80 The 
title VI guidelines eliminated this problem by putting responsibility for admin
istration “largely where it ought to be—in the hands of the Executive and its 
agencies with the function of the Judiciary confined to those rare cases present
ing justiciable, not operational, questions.”81

The Fifth Circuit initially implied, therefore, that executive and judicial 
concepts of equal protection should be brought into harmony82 and that the 
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judiciary should be willing to defer to HEW’s special expertise when applying 
constitutional principles in the educational setting.83 This rosy picture of per
fect cooperation was short-lived, however, for when the Singleton case came 
again before the Fifth Circuit,84 Judge Wisdom took a decidely narrower view 
of the guidelines, adopting them only as ''minimum standards of general 
application.”85

Exaggerated deference to HEW's guidelines failed in light of both of the 
practical factors which had earlier induced the Fifth Circuit to honor the 
guidelines. First, avoiding recalcitrant attempts to evade the standards 
through litigation required only that the guidelines be treated as minimum de
segregation standards, not standards coterminous with judicially declared 
rules. If court decrees were at least as stiff as HEW’s standards, school boards 
would have no incentive to try to circumvent the guidelines by obtaining a 
court decree.86 Second, although southern judges sought the assistance of 
agency expertise, in Singleton Judge Wisdom quickly realized that the line be
tween “operational” administrative problems and “justiciable” judicial 
problems87 was illusory.88 A court has its own expertise when applying consti
tutional law to educational policy, because the court determines what the Con
stitution requires even if HEW experts find such relief to be educationally 
unsound.89 Similarly, the administrative help that title VI offered, especially 
after revised standards were published in 1966,90 could be realized by adopting

83. See id (HEW better qualified than courts to weigh administrative difficulties of desegregation 
plans). The Fifth Circuit suggested that the HEW guidelines originated from judicial opinions and. 
therefore, saw little problem with allowing courts to adopt and enforce them See United States v. 
Jefferson County Bd. of Educ.. 372 F.2d 836. 851 (5th Cir. 1966) (guidelines represent standards previ
ously established by Supreme Court and Fifth Circuit), affd en banc, 380 F.2d 385 (5th Cir ), cert, 
denied. 389 U.S. 840 (1967); Dunn, supra note 68, at 58 n.85 (quoting Jefferson County). See also Bow
man v. County School Bd., 382 F.2d 326, 328 (4th Cir. 1967) (noting guidelines reflect earlier judicial 
opinions).

84. Singleton v. Jackson Municipal Separate School Dist., 355 F.2d 865 (5th Cir. 1966) [hereinafter 
Singleton 1T\.

85. Id. at 869 (emphasis in original). Judge Wisdom attached great weight to the HEW standards, 
but recognized that the courts should not abdicate their responsibility as interpreters of the Constitu
tion. Id.

86. See note 73 supra and accompanying text (explaining two methods for showing title VI 
compliance).

87. See Price v. Denison Independent School Dist., 348 F.2d 1010, 1014 (5th Cir. 1966) (judicial 
function confined to deciding justiciable, not operational, questions).

88. Cf. Singleton II, 355 F.2d at 869 (it is for courts alone to determine when operation of school 
system violates Constitution). For an incisive commentary on the actual expertise of HEW and its 
capacity to apply that expertise, see Comment, The Courts. HEW, and Southern School Desegregation. 
77 Yale L.J. 321, 339-56 (1967).

89. See Singleton I/, 355 F.2d at 869 (HEW standards may be too low to meet constitutional require
ments); Kemp v Beasley, 352 F.2d 14, 19 (8th Cir. 1965) (courts may require, under constitutional law, 
something more than, less than, or different from HEW guidelines). For example, in Singleton II, Judge 
Wisdom noted that courts since Brown had ordered the immediate admission to formerly all-white 
schools of the individual named plaintiffs in desegregation suits. 355 F 2d at 869-70. Certainly no 
educational or administrative reasons would lead the court to overrule itself on that point. See United 
States v. Jefferson County Bd. of Educ., 372 F.2d 836, 849 (5th Cir. 1966) (court has duty to desegregate 
while recognizing political, social, and moral aspects of problem), affden banc, 380 F.2d 385 (5th Cir ), 
cert, denied, 389 U.S. 840 (1967); Singleton //. 355 F.2d at 869 (administrative problems cannot justify 
denial of constitutional rights). Nevertheless, for most problems arising from class-wide relief, the 
HEW guidelines provided invaluable assistance to the courts. 372 F.2d at 849.

90. See note 68 supra (citing Revised Guidelines). The Revised Guidelines rendered ineffective 
the “freedom-of-choice“ plan as a desegregation device (previously supported by school boards because 
it did not in fact lead to desegregation) and concentrated on more specific techniques and numerical 
results. See Dunn, supra note 68, at 59-64 (explaining that Revised Guidelines added new requirements 
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the guidelines as a judicial minimum. The Fifth Circuit admitted in United 
States v. Jefferson County Board of Education^ that case-by-case appellate de
velopment of the law was a poor way to ensure reasonably prompt and uni
form desegregation.* 91 92 The 1966 guidelines relieved the pressure by providing 
minimum standards binding on district court judges,93 thereby leaving the ap
pellate courts free to monitor only the remaining details.94

for voluntary desegregation in freedom-of-choice plans); cf. Bowman v. County School Bd., 382 F.2d 
326. 333 n.l 1 (1967) (Sobeloff, J., concurring specially) (demonstrating that freedom-of-choice plans in 
two Virginia counties ineffective).

91. 372 F.2d 836 (5th Cir. 1966), affden banc, 380 F.2d 385 (5th Cir), cert, denied, 389 U.S. 840 
(1967).

92. Id. at 854-55. By 1967 the Fifth Circuit had reviewed 41 school districts, many several times, and 
had issued 76 orders in the process. Id. at 860 & n.51. District courts had confronted 128 desegregation 
cases and had issued 513 orders. Id. Judge Wisdom complained of a “wide lack of uniformity” and a 
“time-lag” in district court enforcement of circuit standards. Id. at 860.

93. Cf. id. (“In certain cases—we consider unnecessary to cite—there has been a manifest variance 
between this Court’s decision and a later district decision”). Some of the illustrative cases that Judge 
Wisdom chose not to cite are discussed in critical and embarrassing detail in J. Peltason, Fifty- 
Eight Lonely Men 7-8, 110 (1961).

94. Although the Fifth Circuit stressed in Jefferson County that the guidelines were to serve as mini
mum standards, it tacitly admitted that it reluctantly might permit exceptional plans to fall below them: 
“In evaluating desegregation plans, district courts should make few exceptions to the Guidelines and 
should carefully tailor those so as not to defeat the policies of HEW or the holding of this Court.” 372 
F.2d at 848.

95. See United States v. Jefferson County Bd. of Educ., 372 F.2d 836, 886-88 (5th Cir. 1966) (HEW 
guidelines requiring affirmative desegregation efforts consistent with title VI and valid as minimum 
standards), affd en banc, 380 F.2d 385 (5th Cir.), cert, denied, 389 U.S. 840 (1967); cf. Lau v. Nichols, 
414 U.S. 563, 571 (1974) (Stewart, J„ with Burger, C.J. & Blackmun. J„ concurring in result) (regulation 
and guidelines statutorily correct and therefore control disposition of title VI case).

96 Because HEW chose to model its guidelines after court decisions and the courts chose to give the 
guidelines great deference, the precise question whether title VI guidelines could vary from court-de
clared standards never specifically arose. In Jefferson County, Judge Wisdom stated that the guidelines 
“are required by the Constitution.” 372 F.2d at 848. He followed that declaration, however, with an 
expression of willingness to permit exceptions. See id. (exceptions to guidelines should be few and 
carefully restricted). Later in the opinion, Judge Wisdom rejected the school board’s argument that 
certain provisions of title VI did not permit busing or assignment of teachers with the pronouncement 
that “we deal here with constitutional rights and not with those established by statute.” Id. at 883-84 
(quoting Smith v. Board of Educ., 365 F.2d 770, 784 (8th Cir. 1966)). In short, the court welcomed the 
support of Congress and HEW in achieving desegregation, but when title VI and the guidelines de
parted from judicial views, the court was prepared to support its views by resort to the Constitution 
alone. See also Kemp v. Beasley. 352 F.2d 14, 19 (8th Cir. 1965) (in reviewing desegregation plan 
courts not bound by guidelines but only by Constitution).

The early judicial response to title VI, therefore, showed that federal courts 
were willing to accord the statute an ancillary, but not co-equal, role in enforc
ing national antidiscrimination policy. When appellate courts found HEW’s 
standards to be minimally suitable they were willing to allow the Department 
to share the burden of justifying relief decrees in the face of public hostility. 
They reserved, however, the power to dictate that the Constitution required 
higher standards than those mandated by an agency. These courts made no 
suggestion that HEW officials had misconstrued title VI or acted outside their 
statutory authority by adopting standards less stringent than what courts inter
preted the Constitution to require.95 Rather, the courts assumed that it was a 
permissible interpretation of title VI to allow the antidiscrimination standards 
of agencies to vary from those of the Constitution.96 The view of title VI as a 
wise legislative policy rather than as a mere restatement of constitutional law 
had apparently prevailed: in an area of article I competence, Congress and 
executive agencies could require much of federal grantees, but courts, when 
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the Constitution commanded it, could require more.97
As the first round of school desegregation ended in the late 1960’s,98 federal 

courts had asserted the primacy of judicial law—the Constitution—over the 
less protective legislative law—title VI. When desegregation moved outside 
the South, to areas where detecting violations was of more immediate concern 
than formulating remedies, a curious role reversal took place. HEW’s title VI 
regulations appeared to demand more of governmental grantees than did the 
Constitution." It was unclear whether federal courts would continue to give 
primacy to the Constitution, making judicial law both the ceiling and the floor 
on federal rights, or whether they would view title VI as an ordinary statute, 
incapable of diminishing constitutional principle but capable of extending 
it.100

97. Laying aside the question whether the guidelines mimicked court decisions or the courts the 
guidelines, it is ironic that the appellate courts systematically began to enforce Brown II only as a result 
of legislative and agency prodding. The cross-pollination between court and agency is even more strik
ing at the Supreme Court level. The Court, for example, declined to invalidate all freedom-of-choice 
plans in 1963. See Goss v. Board of Educ., 373 U.S. 683, 688-89 (1963) (invalidating freedom-of-choice 
transfer plan based on race, but reserving judgment on validity of unrestricted transfer provisions); note 
64 supra (discussing freedom-of-choice plans and Goss). This undoubtedly led HEW to permit free- 
dom-of-choice plans in both its original and revised guidelines. In the other direction, the Revised 
Guidelines reflected HEW's apparent disapproval of freedom-of-choice plans by requiring numerically 
favorable results for those plans; this certainly influenced the Supreme Court in its later decision to 
restrict the use of such plans. See Green v. County School Bd., 391 U.S. 420, 432 n.2, 439 (1968) (citing 
Revised Guidelines, supra note 68, without comment and subjecting freedom-of-choice plans to close 
judicial supervision).

98 In 1968 the Supreme Court broke almost a decade and one-half of silence on implementation 
issues by insisting upon complete enforcement of the Brown decree in the states that had practiced de 
jure segregation See Green v. County School Bd., 391 U.S. 430, 439 (1968) (requiring desegregation 
plan to produce immediate results). See also Northcross v. Board of Educ., 397 U.S. 232, 235 (1970) 
(per curiam) (same); Carter v. West Feliciana Parish School Bd., 396 U.S. 290, 292 (1970) (per curiam) 
(same); Alexander v. Holmes County Bd. of Educ., 396 U.S. 19, 20 (1969) (per curiam) (same). The 
Court heard its final case of this era in 1971, when it again confirmed the work of the lower courts 
rather than laying down new rules. See Swann v. Charlotte-Mecklenburg Bd. of Educ., 402 U.S. I. 28 
(1971) (canvassing and approving techniques for desegregation prescribed by district court) This pe
riod, to paraphrase Winston Churchill, marked the end of the beginning rather than the beginning of 
the end. See generally Texas Advisory Comm., U.S. Comm’n on Civil Rights, Report: School 
Desegregation in Corpus Christi, Texas 14-16, 76-81 (1977) (background discussion of segrega
tion in Corpus Christi schools; findings and proposed desegregation plans).

99. This was due primarily to the “effects” analysis that tne regulations and guidelines adopted 
Because segregated housing patterns prevailed in the North and West, the use of neighborhood school 
zones necessarily had the effect of establishing highly segregated school systems, or de facto segrega
tion. See Keyes v. School Dist. No. 1. Denver, Colo., 413 U.S. 189, 217-19, 236 (1973) (Powell. J., 
concurring) (de facto segregation due to housing patterns must be corrected). See generally U.S 
Comm’n on Civil Rights, Staff Report: School Desegregation in Kalamazoo, Michigan 1-2 
(1977) (discussing segregation in Kalamazoo schools); U.S. Comm’n on Civil Rights, Staff Report: 
School Desegregation in Colorado Springs, Colo. I (1977) (discussing segregation in Colorado 
Springs schools). Supreme Court cases dealing with such discrimination in constitutional terms have 
been marked by use of evidentiary techniques to stretch previously accepted constitutional principles, 
see Keyes v. School Dist. No. 1, 413 U.S. at 207-211 (burden-shifting); loss of unanimity and an in
crease in closely split decisions, id. at 254 (Rehnquist, J., dissenting); Columbus Bd. of Educ. v. Penick. 
443 U.S. 449, 469 (1979) (Stewart, J.) (explaining split opinions); reversals of lower court findings of 
discrimination, see Dayton Bd of Educ. v. Brinkman, 433 U.S. 406 (1977) (Dayton /); limitations on 
remedies, see Milliken v Bradley, 418 U.S. 717 (1974); Pasadena City Bd. of Educ. v. Spangler. 427 
U.S. 424 (1976); and finally, analytical conversions of the cases into one fitting the traditional southern 
model side jure segregation). See Dayton Bd. of Educ. v. Brinkman, 443 U.S. 526 (1979) (Dayton II). 
Columbus Bd. of Educ. v. Penick, 443 U.S. at 525 (Rehnquist, J., joined by Powell, J , dissenting) By 
1979 the constitutional aspects of school desegregation outside the South had severely fractured the 
Court. See Columbus Bd. of Educ. v. Penick, 443 U.S. 449, 468-69 (1979) (Burger, C.J.) (noting diver
sity of opinions among members of Court).

100. Cf. Heart of Atlanta Motel v. United States, 379 U.S. 241, 261 (1964) (title II of 1964 Civil 
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B. THE STATUTE’S ROLE RE-EXAMINED: THE PRIMACY OF LEGISLATIVE LAW

1. The Lau Decision

Lau v. Nichols,* 101 decided in 1974 after the first wave of southern school 
desegregation,102 was the first Supreme Court case to arise under title VI. In 
Lau, the Court suggested that title VI might play a substantial role in supple
menting the antidiscrimination command of the fourteenth amendment.103 
The case involved a suit by non-English-speaking students of Chinese ancestry 
who claimed that San Francisco school officials had failed to provide adequate 
and equal instruction for them, violating their rights under both the equal pro
tection clause and title VI.104 Lower courts had denied relief on the theory that 
the educators had not intentionally discriminated against this group of stu
dents and had provided the same educational opportunity to all students 
within the system.105 The Ninth Circuit stated that any resulting inequality 
derived not from discrimination, but from the “different advantages and disad
vantages” that each “student brings to the starting line of his educational 
career.”106

Rights Act prohibits private discriminatory acts affecting commerce even though Constitution alone 
does not).

101. 414 U.S. 563 (1974).
102. See note 98 supra (discussing cases in “first wave”).
103. Id. at 566.
104. Id. at 564-65.
105. See Lau v. Nichols, 483 F.2d 791, 796 (9th Cir. 1973). The school system previously had under

gone a general desegregation plan as a result of federal litigation. See Lee v. Johnson. 404 U.S. 1215, 
1218 (1971) (denying stay of district court decree ordering reassignment of Chinese students within San 
Francisco public schools); Johnson v. San Francisco Unified School Dist., 339 F. Supp. 1315. 1324-25 
(N.D. Cal. 1971) (ordering district to provide racial and ethnic balance among students by busing).

106. 483 F.2d at 797.
107. 414 U.S. at 565-66. The requirements are codified in California law. See Cal. Educ. Code 

§§ 71, 8573 (West Supp. 1973) (current version at §§ 30, 51225 (West 1978)) (requiring English profi
ciency in public schools); /¿Z § 12101 (West Supp. 1973) (current version at § 48200 (West 1978)) (re
quiring attendance at school).

108. 414 U.S. at 566.
109. The Court had faced a similar issue in 1966, when it was called upon to decide the constitution

ality of a New York law requiring English literacy as a prerequisite to voting. See Cardona v Power, 
384 U.S. 672, 673 (1966). Instead of reaching the constitutional question, the Court remanded the case. 
id. at 674, for reconsideration in light of a statutory decision it had rendered the same day. See Katzen- 
bach v. Morgan, 384 U.S. 641, 647 (1966) (New York literacy requirement unenforceable to extent 
inconsistent with federal Voting Rights Act). Justice Douglas, the author of Lau, dissented from the 
Court’s action in Cardona on the ground that the Court should have reached the constitutional issue. 
384 U.S. at 675-77 (Douglas, J., with Fortas, J„ dissenting).

110. Lau v. Nichols, 414 U.S. at 566. The Court, quoting from HEW regulations, stated:

Discrimination is barred which has that effect even though no purposeful design is present: a 
recipient “may not . . utilize criteria or methods of administration which have the effect of
subjecting individuals to discrimination” or have “the effect of defeating or substantially im

Justice Douglas’ opinion for a unanimous Court rejected this theory, hold
ing that in the context of California’s requirements of compulsory education 
and English proficiency for graduation,107 there was “no equality of treat
ment” because the non-English-speaking students were “effectively foreclosed 
from any meaningful education.”108 The Court declined, however, to base its 
conclusion on the Constitution,109 instead relying upon the “effects test” for 
discrimination adopted by HEW’s title VI regulations.110 The Court noted that 
HEW guidelines specifically addressed the language problem for national-ori
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gin minority students1" and directed that affected schools “must take affirma
tive steps” to open their programs to such persons."2

pairing accomplishment of the objectives of the program as respect individuals of a particular 
race, color, or national origin.”

Id at 568 (quoting 45 C.F.R. § 80.3(b)(2) (1970)) (emphasis in original).
111. 414 U.S. at 568.
112. Id. (quoting 35 Fed. Reg. 11,595 (1970)).
113. Cf. Reitman v. Mulkey, 387 U.S. 369, 381 (1967) (no persuasive reasons to overturn state 

supreme court judgment invalidating state constitutional amendment on federal constitutional 
grounds). See also C. Abernathy, Civil Rights 92 (1980) {Reitman high-water mark in Warren 
Court’s willingness to find state action).

114 See Village of Arlington Heights v. Metropolitan Hous. Dev. Corp., 429 U.S. 252, 264-71 (1977) 
(equal protection clause of fourteenth amendment incorporates intent standard); Washington v. Davis, 
426 U.S. 229, 239-45 (1976) (equal protection component of fifth amendment incorporates intent 
standard).

115. The Lau Court’s awareness that constitutional claims would require proof of intent but could be 
supplemented by statutes adopting an effects test is illustrated by two earlier decisions. Compare Keyes 
v. School Dist. No. 1. Denver, Colo., 413 U.S. 189, 201-03 (1973) (Brennan, J.) (constitutional claim of 
school segregation requires proof that school authorities pursued intentionally segregative policy) w/7A 
Griggs v. Duke Power Co., 401 U.S. 424, 429-33 (1971) (title VII claim of employment discrimination 
may succeed with proof of discriminatory effect).

116. Because the Fifth Circuit decisions involved cases in which the courts had made prior findings 
of discrimination, unaided by the then-unformulated title VI guidelines, it is possible that the guide
lines provided not a definition of wrongs constituting “discrimination,” but only a remedy for those 
wrongs. Cf. R Bork, The Constitutionality of the President’s Busing Proposals (1972) (bus
ing proposals adopted by Congress not unconstitutional because provide remedy for. and not definition 
of; wrong).

117. 414 U.S. at 566.
118. Id.

In retrospect the Court’s decision to defer to federal administrators in Lau 
appears to have been the high-water mark for federal judicial willingness to 
halt state conduct which did not rather obviously stem from intentional state- 
iniated discrimination."3 Indeed, the difficult issue of whether the equal pro
tection clause forbids only intentional discrimination, a question avoided in 
Lau, came to the Court twice in the three terms following that decision and the 
Court resoundingly decided it in the affirmative both times.111 112 113 114 In adopting an 
effects test for title VI in Lau, therefore, the Court must have been aware that it 
was recognizing a distinction between the statute and constitutional principles. 
The Court also must have known that this departure from the intent standard 
would yield a title VI that expanded upon and supplemented the antidis
crimination theme of the equal protection clause.115

Moreover, the Lau Court implicitly rejected a possible reading of the early 
appellate decisions under title VI, that the supplementary role of the statute 
extended only to defining remedies for fourteenth amendment violations.116 
Lau quite clearly considered title VI to be more than simply a remedy for 
equal protection violations. The Court relied on the statute, and its underlying 
regulations, to define a violation as any action that has the “effect” of denying 
educational opportunities to national-origin minorities.117 118 Indeed, the Court 
declined to rule on whether the defendants had violated the fourteenth amend
ment, but instead found that they had violated the substantive prohibitions of 
title VI."8 The ancillary role that the Court saw for title VI in 1974, therefore, 
was to provide supplemental substance to the fourteenth amendment, not 
merely to provide supplemental enforcement procedures for it.
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2. Bakke and Its Limits

Four years later, in Regents of the University of California v. Bakke,119 the 
Court reopened the question of the role of title VI and cast doubt on its hold
ing in Lau. Bakke, a white applicant for admission to a state medical school, 
charged that he was denied admission because of his race.120 He based his 
claim on the school’s affirmative action program, which partially segregated 
the admissions process and applied different admissions criteria to applicants 
on the basis of race.121 He argued that this procedure violated both his consti
tutional right to equal protection and his statutory right under title VI not to be 
subjected to discrimination in the university’s federally-supported pro
grams.122 Although the California Supreme Court decided the case on equal 
protection grounds,123 the United States Supreme Court, following its usual 
practice of disposing of a case whenever possible through statutory rather than 
constitutional interpretation,124 ordered argument on the title VI claim.125

119. 438 U.S. 265 (1978).
120. Id. at 272-77 (opinion of Powell, J., joined as to this statement of facts by a majority of the 

Court).
121. Id. See generally K. Sindler. Bakke, Defunis, and Minority Admissions 49-86 (1978) (pro

viding detailed discussion of facts of Bakke}.
122. 438 U.S. at 277-78. Before initiating his court case Bakke had filed a title VI complaint against 

the university with the San Francisco regional office of HEW. See S Sindler, supra note 121, at 78-79 
(discussing procedural background of case).

123. Bakke V. Regents of the Univ, of Cal., 18 Cal. 3d 34, 63, 553 P.2d 1152, 1172, 132 Cal. Rptr. 680, 
700 (1976), affd in pan, rev'd in part, 438 U.S. 265 (1978).

124. 438 U.S. at 281 (opinion of Powell. J.) (Court will not pass on constitutional question if other 
basis for disposition exists) (citing Ashwander v. Tennessee Valley Auth., 297 U.S. 288, 346-48 (1936) 
(Brandeis, J., concurring)).

125. 434 U.S. 900 (1977) (order to file supplemental brief).
126. See 438 U.S. at 281, 284-87 (opinion of Powell, J.); id. at 328-40 (opinion of Brennan. White, 

Marshall & Blackmun. JJ.). The remaining justices deemed it unnecessary to decide the constitutional 
issue because, in their view, title VI on its face required that no person be “excluded from” any covered 
program. Id. at 412 (opinion of Stevens, J., with Burger. C.J., Stewart & Rehnquist, JJ.) (quoting 42 
U.S.C. § 2000(d) (1964)). The medical school was a covered program, and the “plain language of the 
statute therefore require(d) affirmance” of the California court’s judgment for Bakke. Id.

127. Id. at 286. Elsewhere, Justice Powell referred to the title VI prohibition on discrimination as 
“similar to that of the Constitution.” Id. at 284 (emphasis added). He offered no explanation for the 
difference in statements, and the language quoted in the text displays what appears to be the major 
thrust of the opinion. See id. at 285 (noting that many supporters believed title VI “enacted constitu
tional principles”).

128 438 U.S. at 325. Like Justice Powell’s opinion, the opinion of the Brennan coalition uses 
phrases of varying intensity to indicate how closely title VI relates to the Constitution, but the quoted 
statement appears to express the major thrust of the opinion.

129. Although reaching the same conclusions in Bakke, Justice Powell and the Brennan coalition 
developed opinions with substantially different flavors. The Brennan group focused on refuting the 
dissent’s view that title VI forbade affirmative action that excluded whites. Lus, they directed their 

A majority of the justices, however, found it impossible to avoid the consti
tutional issue.126 Their investigation convinced them that Congress had, in the 
words of Justice Powell, intended “incorporation of a constitutional standard 
into Title VI,”127 and that, in in the words of Justices Brennan, White, Mar
shall, and Blackmun (the Brennan coalition), “as applied to the case before us, 
Title VI goes no further in prohibiting the use of race than the Equal Protec
tion Clause of the Fourteenth Amendment itself.”128 Consequently, five mem
bers of the Court found that the statutory issue merged with the constitutional 
issue, requiring an interpretation of the equal protection clause.129
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Looking back on the Bakke decision in Board of Education v. Harris ,130 Jus
tice Stewart, in dissent, read the earlier case as one in which “[f]ive Members 
of the Court concluded that Title VI . . . prohibits only discrimination viola
tive of the Fifth Amendment and the Equal Protection Clause of the Four
teenth.”131 Because only intentional discrimination violates equal protection 
principles, he continued, title VI must also demand discriminatory intent.132 
Such an argument, of course, would mean the implicit overruling of Lau v. 
Nichols and would limit the ancillary role of title VI to a primarily procedural 
one—imposing constitutional standards on all federal grantees and providing 
a means for enforcement by terminating funds. Moreover, Justices Brennan, 
White, Marshall, and Blackmun frankly admitted in Bakke that they enter
tained “serious doubts concerning the correctness of what appears to be the 
premise of [the Lau\ decision.”133

attention toward showing that the words of title VI could not be taken literally. That led them in turn 
to focus not only on the Constitution as a guide to interpretation, but also on HEW’s permissive regula
tions, to which they devoted considerable attention. See id. at 341-45 (opinion of Brennan, White. 
Marshall & Blackmun, JJ.) (regulations entitled to “considerable deference in construing Title VI”). 
This emphasis on the regulations, absent from Justice Powell’s opinion, may be significant because it is 
primarily the regulations that vary from constitutional standards, particularly in their adoption of the 
“effects” test used in Lau. See note 110 supra (quoting Court’s opinion in Lau}.

130. 444 U.S. 130 (1979).
131. Id. at 160 (Stewart, J., with Powell & Rehnquist, JJ., dissenting).
132. Id.
133. 438 U.S. at 352.
134. Chief Justice Burger and Justice Stevens adhered to the position they had taken in Bakke. 438 

U.S. at 418-19, which was to read the statute at issue independently of the fourteenth amendment 444 
U.S. at 149. Justice Powell, dissenting in Harris, also maintained consistency with his position in 
Bakke by reading the statute in conjunction with the fourteenth amendment and requiring proof of 
intentional discrimination. 444 U.S. at 160. The position of the majority in Harris, however, appears 
to be contrary to the position those justices took in Bakke. Compare Harris, 444 U.S. at 149 (leaving 
open question whether title VI limited by fourteenth amendment) with Bakke, 438 U.S. at 352 (opinion 
of Brennan, White, Marshall & Blackmun, JJ.) (title VI no broader than Constitution). In addition. 
Justices Stewart and Rehnquist, dissenting in Harris, appeared to take a view different from their posi
tion in Bakke. Compare Harris, 444 U.S. at 160 (Stewart, J., with Powell & Rehnquist, JJ.. dissenting) 
(title VI incorporates constitutional standard) with Bakke, 438 U.S. at 417-18 (opinion of Stevens, J . 
with Burger, C.J., Stewart & Rehnquist, JJ.) (title VI can proscribe conduct Constitution does not)

135 444 U.S. at 149. The precise issue in Harris was whether Congress had adopted an intent or an 
effects test in determining eligibility for federal funding under the Emergency School Aid Act (ESAA), 
20 U.S.C. §§ 1601-1619 (1976) (cunent version at 20 U.S.C. §§ 3191-3207 (Supp. Ill 1979)). ESAA is 
an outgrowth of earlier efforts, dating from the Civil Rights Act of 1964, by which Congress sought to 
aid special efforts to promote integration. See id. § 3192(b) (purpose to assist in desegregation of 
schools). In Harris the school board contended that the ineligibility test of the statute should be read in 
parallel with title VI, which it contended now possessed an intent requirement. 444 U.S. at 139. The 
Court held that because ESAA could be interpreted on its own terms, there was no need to decide the 
issue of its congruence with title VI or the scope of title VI. Id. at 149. The Court, however, labored 
painfully to establish that the two statutes could adopt different tests. See id. at 146 n 10. 150 n. 13 
(legislative histories of ESAA and title VI indicate two acts need not be entirely interdependent)

136. 438 U.S. at 341-45. The coalition pointedly noted that “Congress specifically eschewed any 

Despite their doubts, the former Brennan coalition, together with Chief Jus
tice Burger and Justice Stevens,134 refused in Harris to overrule Lau.'35 The 
reluctance to determine the precise contours of title VI was consistent with the 
coalition’s analysis in Bakke. There they explicitly stated that title VI should 
be read to be coextensive with the equal protection clause, but predicated their 
decision upon the administrative regulations under title VI as well as constitu
tional premises.136

Because both Congressional and administrative interpretations of title VI 
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favored the Brennan coalition’s result, its statement that “Title Vi’s definition 
of racial discrimination is absolutely coextensive with the Constitution’s”137 
was unnecessary for decision of the case; the pertinent inquiry is not whether 
Congress intended to adopt equal protection principles as the source for title 
Vi’s standards, but whether it adopted constitutional standards as the exclusive 
determinant of title VI prohibitions, eliminating the relevance of administra
tive interpretation. That issue was unnecessary for decision in Bakke, pain
fully avoided in Harris, and most critical to the proper interpretation of title 
VI.138

static definition of discrimination in favor of broad language that could be shaped by experience, admin
istrative necessity, and evolving judicial doctrine.” Id. at 337 (emphasis added)

137. Id. at 352.
138. The United States Court of Appeals for the the Second Circuit, the court most troubled by the 

issue, has split on how to read the Supreme Court’s interpretations of title VI. The first case to present 
the issue to the Second Circuit was the one that later became the Supreme Court decision of Harris. 
Board of Educ. v. Califano, 584 F.2d 576 (2d Cir. 1978), aff'd on other grounds sub. mm. Board of Educ. 
v. Harris, 444 U.S. 130 (1979). The court, including two visiting judges, upheld the use of an effects test 
in an employment case arising under title VI, relying in part on an analogy to title VII’s effects test and 
in part on Lau. Id. at 587-88. In the first case following the Supreme Court’s decision in Harris, how
ever. the Second Circuit panel adopted an intent test for title VI in the context of school desegregation, 
drawing an analogy to title IV of the 1964 Act and holding that it employed an intent test. See Parents 
Ass’n v. Ambach, 598 F.2d 705, 715-16 (2d Cir. 1979). A year later the circuit faced a claim that 
emotionally disturbed students were suffering racial discrimination and once again held that title VI 
required proof of intent, citing to Justice Stewart's dissenting opinion in Harris. See Lora v. Board of 
Educ., 623 F.2d 248. 250 (2d Cir. 1980) (title VI standard same as constitutional standard). Judge 
Oakes wrote separately to emphasize his view that Lau was still good law. Id. at 251-52 (Oakes, J„ 
concurring). Disposition of the case again depended upon the vote of a district judge sitting by designa
tion. Id. at 249. Five weeks following Lora, a panel majority consisting of Judge Newman and Chief 
Judge Feinberg refused to apply either Lora or Ambach to a suit alleging racial discrimination in the 
closing of a hospital. Bryan v. Koch, 627 F.2d 612, 616-17 (2d Cir. 1980) (appeal from denial of prelim
inary injunction). The court held that even if the effects test were applicable, the defendant had justi
fied the disparate impact of its actions sufficiently to defeat the plaintiffs’ claim. Id. Judge Kearse, in 
dissent, argued that the regulations adopted pursuant to title VI required the "effects“ test to be the 
guiding standard in such cases. Id. at 621-23 (Kearse, J., concurring in part and dissenting in part).

The Third Circuit recently faced the same problem seen in Bryan, and ruled that title VI requires no 
proof of intent. NAACP v. Medical Center, Inc., 50 U.S.L.W. 2032, 2033 (3d Cir. June 29, 1981) (en 
banc). The effects test, however, did not require a finding of violation because the defendant demon
strated business necessity for its actions. Id.

A panel of the Fifth Circuit has concluded that Bakke requires proof of intent in title VI cases, 
although it admitted confusion over the current status of Lau. See Castaneda v. Pickard, 648 F.2d 989. 
1007 (5th Cir. 1981) (school’s ability-grouping system based on racial and ethnic criteria not violative of 
title VI because statute does not prohibit benignly motivated discrimination).

139. See Regents of the Univ, of Cal. v. Bakke. 438 U.S. 265, 284 (1978) (opinion of Powell, J.) (title 
VI legislatively adopts by reference the constitution’s equal protection standard); id. at 336 (opinion of 
Brennan, White, Marshall & Blackmun, JJ.) (title VI not constitutionally compelled); id. at 416 (opin
ion of Stevens, J., with Burger, C.J., Stewart & Rehnquist. JJ.) (title VI has independent force in addi
tion to that of Constitution).

II. Title VI and the Art of Statutory Construction

A. INTRODUCTION

1. Principles and Institutions
Although the Bakke Court was deeply divided, all of the justices implicitly 

agreed upon one issue: title VI could not be treated as a constitutionally com
pelled statute, as a mere legislative restatement of what the Constitution al
ready required.139 But what role was title VI to play? The legislative history 
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allows us to conclude further that Congress also did not intend in section 
601140 to adopt constitutional principle which section 602141 would then 
merely procedurally enforce; rather Congress adopted philosophical constitu
tional principle knowing that it would be tempered by other non-constitutional 
considerations. More tellingly, Congress saw title VI not as one more vehicle 
for enforcement of judicial law and principle, but as a new, though somewhat 
parallel, source of legislative law and principle.

The wording of title VI, its legislative history, and its relation to other provi
sions of the Civil Rights Act of 1964 show that Congress intended to enshrine a 
policy of nondiscrimination in the use of federal program funds that was to be 
responsive to agency expertise and to congressional political desires. It was to 
reflect, and to draw upon, judicial law under the Constitution but would be 
within what Congress viewed as the swift and flexible control of federal agen
cies, not lumbering judicial processes.

2. The Focus of Inquiry: H.R. 7152
The Bakke Court’s inquiry into the interpretation of title VI properly began 

with the notation that the word “discrimination,” which appears in the prohib
itory language of section 601 of title VI, has no fixed meaning.142 Definitions 
of discrimination may run the gamut from demanding intentional causation to

140. Section 601 of title VI provides: “No person in the United States shall, on the ground of race, 
color, or national origin, be excluded from participation in. be denied the benefits of. or be subjected to 
discrimination under any program or activity receiving Federal financial assistance42 U.S.C. § 2000d 
(1976).

141. Section 602 of title VI provides.
Each Federal department and agency which is empowered to extend Federal financial assist
ance to any program or activity, by way of grant, loan, or contract other than a contract of 
insurance or guaranty, is authorized and directed to effectuate the provisions of section 2000d 
[§601] of this title with respect to such program or activity by issuing rules, regulations, or 
orders of general applicability which shall be consistent with achievement of the objectives of 
the statute authorizing the financial assistance in connection with which the action is taken 
No such rule, regulation, or order shall become effective unless and until approved by the 
President. Compliance with any requirement adopted pursuant to this section may be effected 
(1) by the termination of or refusal to grant or to continue assistance under such program or 
activity to any recipient as to whom there has been an express finding on the record, after 
opportunity for hearing, of a failure to comply with such requirement, but such termination or 
refusal shall be limited to the particular political entity, or part thereof, or other recipient as to 
whom such a finding has been made and. shall be limited in its effect to the particular pro
gram, or part therof, in which such noncompliance has been so found, or (2) by any other 
means authorized by law: Provided, however, That no such action shall be taken until the 
department or agency concerned has advised the appropriate person or persons of the failure 
to comply with the requirement and has determined that compliance cannot be secured by 
voluntary means. In the case of any action, terminating,-or refusing to comply with a require
ment imposed pursuant to this section, the head of the Federal department or agency shall file 
with the committees of the House and Senate having legislative jurisdiction over the program 
or activity involved a full written report of the circumstances and the grounds for such action 
No such action shall become effective until thirty days have elapsed after the filing of such 
report.

42 U.S.C 2000d-l (1976).
142. See 438 U.S. at 284 (opinion of Powell, J.) (concept of “discrimination” susceptible of varying 

interpretations); id. at 337-38 (opinion of Brennan, White, Marshall & Blackmun, JJ.) (Congress es
chewed static definition of “discrimination”). Justice Stevens, in dissent, attempted to impart specific 
meaning to the word “discrimination,” but he relied principally on the more easily defined word “ex
cluded.” See id. at 413-14 (opinion of Stevens, J., with Burger, C.J., Stewart & Rehnquist, JJ.) (clear 
language of statute precludes qualification of word “exclusion”). Justice Stevens was incorrect; Con- 
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requiring only discriminatory impact or effect. Turning to the legislative rec
ord to determine which meaning Congress intended, and employing as their 
favored technique the quotation of congressional debaters, the judicial histori
ans in Bakke relied on numerous excerpts to prove their points.* 143 This 
method of historical inquiry has dubious value in the easiest of cases144 and 
decisively fails to give an accurate picture of the making of legislation in such a 
charged atmosphere as that surrounding adoption of title VI. Members of the 
legislative branch, no less than those of the judicial, recognize that constitu
tional rhetoric strengthens a difficult argument, and it is not surprising, there
fore, that those who rely on quotations can find many in the title VI debates 
that allude to constitutional principles. Sifting of quotations, however, sim- 
plistically treats the legislative history of title VI and obscures the complex 
“dance of legislation”145 that produced that provision. The Congress that con
sidered title VI was aware of the ambiguity inherent in the word “discrimina
tion,” and indeed this central definitional problem set the agenda for 
legislative action. Congress, however, resolved the problem not with a flurry 
of rhetoric, but with a carefully constructed compromise.

gress itself saw great ambiguity in the word “discrimination.” See notes 170-91 infra and accompanying 
text (relying on legislative history to show congressional uncertainty regarding definition).

143. See 438 U.S. at 284-87 (opinion of Powell, J.) (quoting from statements of members of Con
gress); id. at 328-40 (opinion of Brennan, White, Marshall & Blackmun, JJ.) (same); id. at 413-16 (opin
ion of Stevens, J., with Burger, C.J., Stewart & Rehnquist, JJ.) (same).

144 See Kelly, Clio and the Court: An Illicit Love Affair, 1965 Sup. Ct. Rev. 119, 155 (1965) (criticiz
ing Supreme Court's reliance on “dubious” legal history).

145. E. Redman, The Dance of Legislation 10 (1973) (quoting Woodrow Wilson, Congres
sional Government 297 (1913)).

146. See House Subcomm. Hearings, supra note 43, at 649-60 (quoting text of H R. 7152).
147. Id. at 2349 (statement of Rep. Celler) (acknowledging H R. 7152 as basis for subcommittee's 

efforts). Actually, 168 bills and four joint resolutions, many fairly repetitious, had been introduced in 
the House and were before the subcommittee. Id. at iii-iv (table of contents). Meanwhile, the Senate’s 
efforts on a civil rights bill focused on a public accommodations law. and hearings on the Senate side 
were restricted to that topic. See generally Senate Hearings, supra note 43 (record of hearings).

148. See House Subcomm. Hearings, supra note 43, at 659 (text of title VI of H R. 7152). The origi
nal text provided:

Sec. 601. Notwithstanding any provision to the contrary in any law of the United Stales 
providing or authorizing direct or indirect financial assistance for or in connection with any 
program or activity by way of grant, contract, loan, insurance, guaranty, or otherwise, no such 
law shall be interpreted as requiring that such financial assistance shall be furnished in cir
cumstances under which individuals participating in or benefiting from the program or activ
ity are discriminated against on the ground of race, color, religion, or national origin or are 
denied participation or benefits therein on the ground of race, color, religion, or national 
origin. All contracts made in connection with any such program or activity shall contain such 
conditions as the President may prescribe for the purpose of assuring that there shall be no 
discrimination in employment by any contractor or subcontractor on the ground of race, 
color, religion, or national origin

Id.
149. Id.

The bill that Congress ultimately enacted began as H.R. 7152,146 an omni
bus bill designed to alleviate racial discrimination in voting, public accommo
dations, public education, federally assisted programs, and employment.147 
The provision regarding federally funded programs, then as now labeled title 
VI,148 had two purposes. First, in a single sentence it gave the executive 
branch the power to withhold funds when program beneficiaries had been 
“discriminated against on the ground of race,”149 a power applicable to all 
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federal programs and contracts.150 Second, the drafters of title VI intended it 
to provide the source of Congress’ power under article I of the Constitution to 
reach private discrimination in employment,151 and in a second sentence, 
therefore, they gave the President power to prescribe federal contract provi
sions that would outlaw employment discrimination by federal contractors, a 
goal to be pursued by a presidentially appointed Commission on Equal Em
ployment Opportunity established under title VII.152

150. Id Previous executive orders forbidding racial discrimination by federal contractors had oper
ated upon the same spending power rationale. See Exec. Order No. 11,063, 27 C.F.R. 11,527, reprinted 
in [1962] U.S. Code Cong. & Ad. News 4386, 4386-89 (Kennedy order prohibiting discrimination in 
housing industry). There was concern, however, that the President alone lacked constitutional authority 
to attach congressionally unapproved conditions to federal contracts, cf. Youngstown Sheet & Tube Co. 
v. Sawyer, 343 U.S. 579, 585 (presidential power to act without congressional authorization limited), 
and title VI, together with the proposed title VII, was designed to supplement with specific statutory 
authority the President’s argument of inherent authority to set terms of contracts. See House Subcomm. 
Hearings, supra note 43, at 1023-24 (oral testimony of Robert Sauer, Assistant Gen. Counsel, Housing 
and Home Finance Agency).

151. See House Subcomm. Hearings, supra note 43, at 1489-92 (statement of Secretary of Labor 
Wirtz) (discussing problem of minority unemployment and hope that titles VI and VII would eliminate 
discrimination causing it).

152. See note 148 supra (text of title VI of H R. 7152). Such a limited equal employment enforce
ment program had operated without explicit legislative sanction for two decades prior to 1964. See 
Exec. Order No. 8802, 3 C.F.R. § 957 (1938-1943 Compilation) (1941 Presidential order under war 
powers prohibiting discrimination in defense production industry).

153. See House Subcomm. Hearings, supra note 43 (comprising 2649 pages of transcribed material, 
including presentations from 101 witnesses and correspondents); House Judiciary Report, supra 
note 48, at 44, reprinted in [1964] U.S. Code Cong. & Ad. News at 2413 (additional views of Rep. 
Meader) (summarizing subcommittee action).

154. See House Comm. Hearings, supra note 51, at 2651, 2653-60 (testimony of Attorney General 
Kennedy) (seeking revisions in other titles of bill but demonstrating satisfaction with subcommittee's 
version of title VI).

155. See note 178 infra and accompanying text (discussing Chairman Celler’s attempts to close 
discussion).

156. The Senate leaders persuaded their colleagues to make substantial changes in other portions of 
the act, but not in title VI. See Bureau of National Affairs Operations Manual, The Civil 
Rights Act of 1964, at 289, 298 (1964) (explaining Senator Humphrey’s position that Senate made no 
substantive changes in title VI). The Senate held hearings only on public accommodations. See Senate 
Hearings, supra note 43, passim (record of hearings).

157. See notes 219-21 infra and accompanying text (explaining minor Senate changes).

The procedural confusion that surrounded progress of the bill makes it diffi
cult to find a specific statement of reasons why Congress altered this first ver
sion of title VI and what it hoped the changes would accomplish. Only one set 
of fact-finding hearings on the bill took place,153 and the House committee 
adopted a substantially revised substitute after a brief but revealing executive 
session with the Attorney General154 and after the powerful committee chair
man had stifled debate.155 The Senate held no hearings and indeed did not 
consider the bill at all in committee, but only in an informal caucus among the 
bipartisan leadership.156 The Senate made few changes in title VI,157 however, 
and the House hearing record and Judiciary Committee report, therefore, com
prise the most authoritative sources reflecting the concerns that led to the final 
version of title VI.
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B. THE DRAFTING OF TITLE VI—THE NEED TO COMPROMISE

1. Criticism of H.R. 7152 at the House Hearings
Criticism of title VI of H.R. 7152 focused on four perceived problems: (1) 

discretionary enforcement power placed in the executive; (2) the scope of sanc
tions in relation to the extent of discrimination; (3) the denial of judicial re
view; and (4) the vagueness of the term “discrimination.” In order to construe 
properly the present version of title VI, it is necessary to understand these criti
cisms. with the last being especially important.

Discretionary Enforcement. The passive language of the original first
sentence of title VI158 was designed by the administration to allow it some 
flexibility in enforcement of the provision. President Kennedy had argued in 
his second public address on the bill that inflexible funding termination deci
sions could close programs needed by blacks as well as whites.159 Neither con
servatives nor liberals in the House found that argument very persuasive. 
Liberals, led by Representative (now Senator) Charles Mathias, Jr., voiced 
concern that such discretion would allow presidents to make title VI a dead 
letter, pointing out that the President had waived similar antidiscrimination 
requirements in the past.160 Conservatives and some moderates, on the other 
hand, feared that discretion would give the President “a free hand to grant or 
withhold funds when and where he pleases.”161 He could use that power for 
political ends,162 either to punish southern states163 or to gain control of mat
ters historically reserved to the states.164

158. For the original text of title VI, see note 148 supra (“no such law shall be interpreted as requir
ing" financial assistance to discriminatory programs).

159. See President’s Special Message to Congress on Civil Rights and Job Opportunities, June 19, 
1963, 1963 Pub. Papers 483, 492, reprinted in House Subcomm. Hearings, supra note 43. at 1454 (un
conditional withdrawal of all federal funds may penalize those who least deserve it without ending 
discrimination); House Subcomm. Hearings, supra note 43, at 1465 (testimony of Secretary Wirtz) (in
terpreting provision to give “discretionary authority” to administrators).

¡60. See House Subcomm. Hearings, supra note 43, at 956-60, 971, 1133 (remarks of Rep. Mathias) 
(discussing government’s failure to terminate contract for power plant on federal land despite contrac
tor’s violation of equal employment provisions).

161. Id. at 1715 (testimony of Rep. Watson of South Carolina); cf. id. at 1723 (testimony of Rep. 
Seldin of Alabama) (expressing concern that President may use power for “other purposes” than help
ing blacks).

162. See id. at 1716 (testimony of Rep. Watson) (foreseeing “string-pulling and coercion by the 
administration in their effort to impose their will on others”); cf. id at 1736-37 (testimony of Rep. 
Waggonner of Louisiana) (criticizing bill because “pure equality is communism").

163. See id. at 2139 (statement of South Carolina attorney Douglas McKay, Jr.) (characterizing 
power to withhold funds as extension of “government-by-threat”).

164. See id. at 1522 (remarks of Rep. Meader of Michigan) (title VI may impair vitality of local 
governments); id. at 1596 (testimony of Rep. Dorn of South Carolina) (every state and local govern
ment could be coerced and intimidated by President); cf. id. at 1733 (testimony of Rep. Waggonner) 
(bill will relegate state and local government to "ashcan of history”). Chairman Celler answered those 
who feared administrative discretion by noting that mandatory enforcement “would be very difficult to 
put in a law. . . . You would have to trust the (federal administrative] officials." Id. at 2233. Mr. 
Celler later compromised. See notes 183-206 infra and accompanying text (explaining development of 
compromise position).

Scope of Sanctions. Both liberals and conservatives criticized the origi
nal version of H.R. 7152 because they believed it could either authorize state
wide termination of funds when only one locality had discriminated or a com
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plete funding denial for an entire program that had engaged in only isolated 
and minor acts of discrimination. Even Chairman Emanuel Celler of New 
York, who led the administration’s forces, asked of one witness, “What degree 
would the discrimination have to be before you issue that proscription: that no 
Federal funds should be expended in those states? . . . Where would all this 
end?”165 Members of both parties recognized that some discrimination existed 
in every state and that without some limitation on title VI sanctions, any state 
could suffer a complete loss of federal funds because of discrimination by a 
few program officers or political subdivisions.166

165. House Subcomm. Hearings, supra note 43, at 1095 (remarks of Chairman Celler).
166 See id. at 1512 (remarks of Chairman Celler) (by implication) (alluding to pockets of discrimi

nation in several local governments); id. at 1504 (remarks of Judiciary Comm. Gen. Counsel Foley) 
(describing desegregation cases in Ohio. Michigan, and New York); cf. id. at 1093 (remarks of Rep 
McCulloch) (one of repeated references to previous problems arising from federal termination of grant 
to Ohio).

Bills offered by several Republicans would have solved the problem of scope of termination by limit
ing coverage to employment contracts and allowing the administration to terminate only specific con
tracts upon proof of discrimination by an employee under that contract. See H R. 3139, 88th Cong.. 1st 
Sess. § 211 (1963), reprinted in House Subcomm. Hearings, supra note 43, at 72-73; H R. 3144. 88th 
Cong., 1st Sess. § 211 (1963), reprinted in House Subcomm. Hearings, supra, at 129-30.

167. House Subcomm. Hearings, supra note 43, at 1716 (remarks of Rep. Watson of South Carolina).
168. Id. '.cf.id. at 1735 (testimony of Rep. Waggonner) (civil rights proposals grant sweeping power 

to one appointed individual).
169. A good indication of this came when Representative McCulloch of Ohio, leader of the Republi

cans favoring passage of a civil rights bill, phrased his questions to the southern representatives in a 
manner designed to demonstrate the desirability of judicial review. See id. at 1583 (uuestion to Rep 
Dorn of South Carolina) (emphasizing unreviewable termination power of one individual); id. at 1716 
(question to Rep. Watson of South Carolina) (same); cf. id. at 1547 (remarks while questioning HEW 
Secretary Celebreeze) (“there is need for some review by somebody somewhere").

170. See House Judiciary Report, supra note 48, at 106, reprinted in (1964) U.S. Code Cong & 
Ad. News at 2473 (minority views of Reps. Poff and Cramer). A similar problem arose under title VII. 
Id. at 110-11, reprinted in [1964] U.S. Code Cong. & Ad. News at 2477-78. The Supreme Court 
resolved the interpretation problem for title VII in 1971. See Griggs v. Duke Power Co.. 401 U.S. 424, 
431 (1971) (employment practice that has effect of excluding blacks prohibited unless related to job 
performance).

171. Title III defined “desegregation,” although not “discrimination.” See House Subcomm. Hear
ings. supra note 43, at 654-65 (original text of title III, facilitating desegregation in public education). 
The use in title III of the phrase “racial imbalance,” however, tended to exacerbate concern about what 
title VI covered. See note 173 infra (discussing confusion over meaning of racial imbalance).

172. See generally Brest, Palmer v. Thompson: An Approach to the Problem of Unconstitutional Legis-

Judicial Review. The lack of a provision for judicial review of funding
terminations also drew wide criticism. Most vociferous were southern mem
bers who “would rather have an explicit provision denying completely such 
funds”167 than subject themselves to the federal administrators’ unreviewable 
discretion: “At least then we would still be under the rule of law and not the 
rule of men . . . .”168 Perhaps more important, the Republicans favoring a 
civil rights bill supported an alternative to H.R. 7152 which contained a provi
sion for judicial review.169

Definition of Discrimination. The last problem was addressed by two
members present at the hearings who perceptively remarked that the word 
“discrimination” had no fixed meaning170 and was nowhere defined in title 
VI.171 Although debaters did not use the modern jargon of “intentional” dis
crimination versus “impact” discrimination (or discriminatory “effects”),172
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several members expressed the same concerns in the catchwords of a different 
decade: “racial imbalance.”173 The hearings show that several members were 
concerned that “discrimination” might include mere racial imbalance,174 espe
cially since title III of the administration’s bill, designed to end discrimination 
in public education, specifically provided for special funding to alleviate the 
problems of “racial imbalance.”175 These concerns became fears when Secre
tary Celebrezze of HEW seemed to imply in testimony that the use in title VI 
of the word “discrimination” would incorporate the “racial imbalance” con
cept of title III.176

lative Motive, 1971 Sup. Ct. Rev. 95 (one of first two articles, appearing well after passage of 1964 Act, 
expounding intent-impact distinction); Ely, Legislative and Administrative Motivation in Constitutional 
Law, 79 Yale L.J. 1205 (1970) (same).

173. Although Rep. Cramer complained that “racial imbalance“ lacked a statutory definition, House 
Subcomm. Hearings, supra note 43, at 1512, he and his colleagues appeared to understand the term 
“racial imbalance” to mean statistically unequal representation of races due to housing patterns or 
other private action, rather than to governmentally imposed segregation. See id. at 1425 (remarks of 
Rep. Cramer) (summarizing article submitted for record, detailing unbalanced housing patterns); id. at 
1518 (remarks of Rep. Meader) (defining racial balance in terms of population statistics); cf. id. at 1509 
(testimony of HEW Secretary Celebrezze) (residential segregation has resulted in de facto segregation 
of schools). Because it was unclear whether the term connoted unintentional segregation or legally 
imposed segregation, the Secretary's agreement to study the issue further only heightened some mem
bers’ suspicions. See id. at 1516 (remarks of Rep. Cramer) (“You want us to give you a blank check . . . 
and we don’t know what racial imbalance is, and you apparently don’t know, yourself”).

174. See id. at 1424 (remarks of Rep. Cramer) (expressing particular concern over new concept of 
discrimination known as racial imbalance); id. at 1580 (remarks of Rep. Meader) (expressing concern 
that “if racial imbalance is discrimination,” title VI could bestow unreasonably broad powers).

175. See id. at 654-55 (quoting text of original title III of H R. 7152).
176. See id. at 1514-17 (testimony of HEW Secretary Celebrezze) (discussing title VI power to with

hold funds in context of racial imbalance). Although Secretary Celebrezze suggested at one point that 
the agency would scrutinize school zoning for racial imbalance only to determine if it were part of a 
“scheme” to maintain segregation, he immediately expanded this statement by opining that “racial 
imbalance in any community comes because of school district lines." Id. at 1514 (emphasis added). The 
imprecision in defining racial imbalance, however, was not as alarming as the Secretary’s tying of 
“racial imbalance” in title III with “discrimination” in title VI. Concern over the latter term dominated 
the remainder of the subcommittee’s discussion with Secretary Celebrezze. See id. at 1516-33 (discuss
ing implications of broad definition of “discrimination”).

177. See id. at 1514 (responding that funds could be terminated for schools rejecting federal “assist
ance” to end imbalance if title VI passed). Representative Cramer inferred from the testimony that the 
Secretary was claiming power to withhold all funds whenever he found racial imbalance. Id. at 1518 
(remarks of Rep. Cramer).

178. See id. at 1517-18 (remarks of Chairman Celler) (“I don’t want the hearing prolonged with 
unduly redundant questions”).

2. The Celebrezze Testimony on “Discrimination”

The Celebrezze testimony is the key to understanding the House’s resolution 
of the fourth criticism of the original version of title VI. Moreover, the Secre
tary’s testimony explains the way in which the later, substitute version of H.R. 
7152 encompassed a compromise position that met all four criticisms.

Under detailed cross-examination from Representative Cramer of Florida, 
Secretary Celebrezze seemed to endorse racial balance as a goal of title VI.177 
As the exchange grew more heated, Chairman Celler cut off further Republi
can questioning.178 Representative Rodino and Chairman Celler then tried to 
defuse the situation by pointing out that the “racial imbalance” language did 
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not appear in title VI itself,179 but under questioning by Representative 
Meader, Secretary Celebrezze again took the position that if HEW determined 
after study that racial imbalance in a particular school system caused the same 
problems as traditional segregation, then “steps will have to be taken under 
title VI.”180 The Secretary’s statement followed an admission to Representa
tive Cramer that "no court decision” had outlawed racial imbalance,181 and 
made clear his view that any action against such imbalance under title VI 
would arise from an executive, not a judicial, determination of what consti
tutes discrimination in any specific locality.182

179. See id. at 1518 (remarks of Rep. Rodino) (“racial imbalance only appears in the title III"); id. at 
1519 (remarks of Chairman Celler) (no provision in title VI allows cutoff of funds for racial imbalance)

180. Id. at 1519 (remarks of Secretary Celebrezze).
181. Id. at 1517.
182. See id. at 1514-17 (HEW investigation revealing segregationist scheme behind school zoning 

would justify cutoff of funds).
183. See id. at 908 (opening statement of Chairman Celler) (“I am confident that Congress will meet 

its responsibility and further our program in a nonpartisan and unprejudiced fashion").
184. Id. at 1521.
185. See id. (noting that his state of Michigan had suffered from federal administrator's decision to 

withhold funding for state programs).
186. Id. at 1522.
187. See id. at 1524 (remarks of Rep. McCulloch) (urging need for right to appeal "capricious" acts 

of administrators).
188. See id. at 1523 (remarks of Chairman Celler) (considering need for expeditious action, resort to 

courts would be “very, very wrong”).
189. Id.
190. See id. at 1533 (testimony of Secretary Celebrezze) (expressing complete agreement with chair

man's statement concerning judicial review).
191. See id. In the Secretary’s view, “Congress can call in and question the administrator as to why 

he acted in that way [in terminating funds], and if they find he acted in a malicious manner Congress 
has a right to change the law. That is the check on it.” Id.

The Secretary’s inability to clarify this critical issue for the Republican 
members, at a time when Chairman Celler was trying to build broad biparti
san support for the Act,183 led even the chairman to suggest that “[sjome crite
ria might be added to this bill that would . . . help you in your determination 
as to whether or not there was discrimination, or whether or not racial imbal
ance is the discrimination referred to in title VI.”184 When Representative 
Meader revived the issue,185 the chairman again explicitly demanded that the 
Secretary submit “some sort of guidelines under which you would have to op
erate with reference to title VI.”186

The brouhaha that led Chairman Celler to request that HEW suggest guide
lines for construing title VI provided the ranking minority member. Represen
tative McCulloch, an opportunity to argue once again for the Republicans’ pet 
provision—judicial review of title VI sanctions.187 The chairman, however, 
presented the case against judicial review.188 Recalling a number of instances 
in which federal judges had taken two to seven years to decide desegregation 
cases, Celler argued that “we would have to wait until doom’s day before you 
[the agency] can implement your decision.”189 The Secretary’s agreement with 
the chairman190 manifested the administration’s intent that title VI serve as a 
vehicle not for judicial action, but rather for congressional, executive, and 
agency action—and control.191
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C. THE EMERGENCE OF COMPROMISE

1. The Ingredients of Success

At the close of hearings the subcommittee held seventeen days of mark-up in 
executive session,192 in which it altered H.R. 7152 in several substantial re
spects. Most importantly, the subcommittee decided to split off title VII and to 
extend substantially its coverage from just federally funded employers to all 
employers engaged in interstate commerce.193 Placing title VII on its own con
stitutional footing allowed the subcommittee to consider in greater detail the 
wide-ranging impact of title VI, which, with its spending power basis, applied 
to all funding situations, not just employment. Separating out the employment 
provision, of course, left the original version of title VI as a single sentence, 
simply declaring the President’s discretionary authority to withhold funds.194

192. House Judiciary Report, supra note 48, at 44, reprinted in [1964] U.S. Code Cong. & Ad 
News at 2413 (additional views of Rep. Meader).

193. See id. at 66, reprinted in [1964] U.S. Code Cong. & Ad. News at 2434 (minority report) (under 
title VII EEOC should have power over businesses affecting commerce).

194. See note 148 supra (quoting original text of title VI).
195. The bill that emerged from the subcommittee moved from the full committee to the house floor 

with only two changes: deletion of an explicit provision for enforcement via injunction, and deletion of 
coverage of insurance contracts. See House Judiciary Report, supra note 48. at 85-86, reprinted in 
11964] U.S. Code Cong. & Ad. News at 2454 (minority report) (discussing deletions).

196. House Judiciary Report, supra note 48, at 85-86. reprinted in [1964] U.S. Code Cong. & Ad. 
News at 2453-55 (minority report) (comparing reported bill with subcommittee proposal).

The compromise language apparently was drafted by the Department of Justice and accepted by the 
subcommittee. See House Comm. Hearings, supra note 51, at 2703 (remarks of Rep. Brooks) (compro
mise language authorized by Attorney General's office and considered by committee). Although la
beled “title VII” in this draft, it would regain its original title number upon passage. To avoid 
confusion, reference to the provision throughout this discussion will be to title VI

197. See House Judiciary Report, supra note 48, at 85, reprinted in [1964] U.S. Code Cong. & 
Ad. News at 2454 (minority report) (quoting text of provision granting enforcement authority); House 
Subcomm. Hearings, supra note 43, at 2703 (testimony of Attorney General Kennedy) (agencies will 
issue rules and regulations prior to cutoff to afford recipient opportunity to comply).

198. House Comm. Hearings, supra note 51. at 2732 (testimony of Attorney General Kennedy).

This single sentence, compared with the detailed provison that eventually 
emerged from the full committee,195 shows the exent of compromise reached to 
meet the criticisms of H.R. 7152. A successful compromise would have had to 
accomplish four major objectives: to make nearly mandatory the executive’s 
enforcement obligation while retaining some flexibility, as the Attorney Gen
eral and Chairman Celler demanded; to limit the scope of any sanction so that 
minor or localized acts of discrimination would not result in a cutoff of all 
funds for a state; to provide for judicial review of sanctions while not robbing 
administrators of their ability to act quickly; and to reconcile seemingly irrec
oncilable views concerning whether title VI should reach only de jure discrimi
nation or de facto discrimination as well. The subcommittee compromise 
contained each of these necessary ingredients.196

The key to the compromise was the decision to authorize the executive de
partments and agencies to adopt their own regulations for enforcement of the 
general antidiscrimination clause.197 This new element allowed the remainder 
of the compromise to fall neatly into place. First, in order to satisfy the liber
als, the amended version made promulgation of implementing regulations 
mandatory.198 To accommodate the conservatives, however, the compromise 
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also required that the regulations be “consistent with the achievement of the 
objectives” of the various underlying federal grant programs.199 Moreover, the 
amended version provided the executive branch flexibility in choosing the 
means of enforcing the regulations and directed it to seek voluntary compli
ance before initiating formal sanctions.200 Second, these changes also helped to 
satisfy those who sought to limit the scope of the funding termination. As 
Attorney General Kennedy explained, the language requiring that termina
tions be “consistent with the achievement of the objectives” of the federal pro
gram would ensure that isolated acts of discrimination would not prompt an 
agency to subvert an entire congressionally authorized program.201 The lan
guage of the termination provision, limiting termination to “such discrimina
tory programs,”202 would ensure that any cutoff would be limited to a 
particular program, and would not be of statewide scope.203

199. See id. at 2740-41 (discrimination against one individual would not cause cutoff to entire pro
gram); cf. id at 2740 (remarks of Rep. Willis) (funding termination can undercut federal program goals 
by denying benefits to those who need them).

200. See id. at 2740 (testimony of Attorney General Kennedy) (agency should seek amicable solution 
before resorting to cutoff of funding).

201. See note 199 supra (statement by Attorney General Kennedy); cf. House Comm. Hearings, supra 
note 51. at 2739 (remarks of Rep. Ashmore) (expressing fear that innocent people would be harmed by 
termination based on discrimination against one person); House Subcomm. Hearings, supra note 43. at 
1890 (remarks of Chairman Celler) (same).

202. House Judiciary Report, supra note 48, at 85, reprinted in [1964] U.S. Code Cong. & Ad 
News at 2454 (minority report).

203. See House Comm. Hearings, supra note 51, at 2766 (testimony of Attorney General Kennedy) 
(regulations adopted for each grant program would provide procedure for funding review for that pro
gram alone).

204. See id. at 2703 (“there is judicial review, which we didn’t provide for in the original measure”); 
id. at 2740 (each program has right to judicial review of agency finding of violation).

205. See id. at 2732 (remarks of Rep. Cramer) (discussing right to court determination when funds 
withheld).

206. See 5 U.S.C. § 706 (1976) (providing standard of review under “substantial evidence" test); cf. 
House Comm. Hearings, supra note 51, at 2732 (testimony of Attorney General Kennedy) (acknowledg
ing that under judicial review court would apply “substantial evidence” test, not “preponderance of 
evidence” test)

207. House Comm. Hearings, supra note 51, at 2765 (remarks of Rep. Mathias).

Finally, the decision to adopt a general statutory principle to be supple
mented with specific regulations facilitated a compromise on the issue of judi
cial review.204 The subcommittee compromise envisioned a limited judicial 
role: it did not require an agency to go to court to enforce its decision, but 
permitted an aggrieved party to seek judicial review of the agency’s action.205 
Most important in preserving the agency’s power, and in preventing unwar
ranted delay through de novo judicial factfinding, this form of administrative 
review allowed the agency’s determination the benefit of the deferential “sub
stantial evidence” test prevailing under the Administrative Procedure Act.206

2. Regulatory Definition of “Discrimination”

The delegation of regulatory authority not only catalyzed compromise on 
other issues, it also quieted some of the controversy concerning the final criti
cism of the bill, the lack of a definition of discrimination. Under intense ques
tioning by Representative Mathias, Attorney General Kennedy pointedly 
explained that the feared “breadth of delegation of rulemaking authority”207 
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was necessary because “there are so many different programs” and “to try to 
write out something specifically in legislation as to what should be done, and 
what rules and regulations would be issued is virtually impossible.”208 As if 
responding to Chairman Celler’s original criticism that title VI lacked stan
dards defining discrimination, Kennedy pointed out that the “particular [fed
eral] program, with that [antidiscrimination principle of section 601] as a 
general criterion to follow, will establish the rules that will be followed in the 
administration of the program—so that the recipients of the program will un
derstand what they can or cannot do.”209

The compromise on the definition of discrimination constituted a decision to 
confer on another body—the executive agencies—the final power to determine 
the meaning of the word. Although the subcommittee at the same time struck 
out the references to “racial imbalance” in title III,210 the committee members 
were quite aware that elimination of that phrase from title III provided no 
clarification of the meaning of title VI. The Minority Report on the bill char
acterized the delegation to the agencies as “a matter of ‘public relations,’ ”211 
and accurately predicted that the administration would “rely upon its own 
construction of ‘discrimination’ as including the lack of racial balance,”212 as 
agencies had done in regulations enforcing previous antidiscrimination legisla
tion.213 The majority did not take issue with that interpretation of the 
compromise.214

208. Id. at 2765-66 (testimony of Attorney General Kennedy).
209. Id. at 2740 (testimony of Attorney General Kennedy). The following colloquy, in which the 

Attorney General outlined the changes made in the original version of title VI, shows the importance of 
the regulation-making authority in reaching a bipartisan compromise on the title:

Attorney General Kennedy .... I think first the fact you have judicial review—and the 
second—the strong point is that the fact that the rules and regulations dealing with the prob
lem are set out so that everybody understands it. Everybody understands what regulations 
they have to meet, what rules they have to follow, if they are going to receive the aid and 
assistance.

Mr. Ashmore. Rules and regulations are the things I am opposed to.

Attorney General Kennedy. 1 understand, Congressman, but it is set forth now. And that I 
think is better than originally.

Mr. Ashmore. What are the conditions now since it has been modified?

Attorney General Kennedy. What it sets forth is that basically there will not be discrimina
tion in the expenditures of any funds, there will not be discrimination against any individual 
based on his color or his country of origin. The particular program, with that as a general 
criterion to follow, will establish the rules that will be followed in the administration of the 
program—so that the recipients of the program will understand what they can or cannot do. 
Then if there is a problem, if they feel that—if there is a breakdown and there is an allegation 
that they have violated the rules, then there can be judicial review. So I think that is an 
advantage of the program—although there is still strong criticism about it.

Id.
210. See House Judiciary Report, supra note 48, at 81-84, reprinted in [1964] U.S. Code Cong. & 

Ad. News at 2450-52 (minority report) (discussing text of title III reported out by subcommittee, omit
ting reference to racial imbalance).

211. Id. at 67, reprinted in [1964] U.S. Code Cong. & Ad. News at 2436.
212. Id. at 68, reprinted in [1964] U.S. Code Cong. & Ad. News at 2436.
213. See id. (citing broad language in standards proposed in 1963 by Secretary of Labor concerning 

union apprenticeship programs).
214. The silence of the committee report on the issue of interpreting discrimination is not surprising
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3. Fine Tuning and Passage

The version of title VI that emerged from the subcommittee, which the full 
committee altered only slightly,* 215 contained all of the essential elements that 
the full Congress later adopted and that President Johnson signed into law.216 
The few amendments that Congress accepted tended to strengthen and confirm 
the compromise rather than alter it. Representative Lindsay’s one-sentence 
amendment on the House floor, for example, required that all regulations 
promulgated under title VI be approved by the President,217 thereby ensuring 
that, on the “important” and volatile issue of discrimination, the highest polit
ical sensitivity would serve to control bureaucratic discretion in rulemaking.218 
Thus, the amendment tended to ameliorate the one shortcoming of the bill— 
that administrative discretion could go unchecked. Another provision in the 
final House version required notice to the House and Senate committees re
sponsible for the particular programs before funds could be withheld.219 This 
addition reinforced the thrust of the Lindsay amendment, further demonstrat
ing Congress’ belief that the legislators ultimately ought to determine for 
themselves whether sanctions should, as a political matter, be enforced against 
certain grantees. Similarly, a Senate-initiated amendment implicitly ratifying 
one element of the compromise made absolutely clear the provision that an 
agency could terminate funds only to a program in which discrimination was 
found.220 Senator Humphrey summarized the work of the Senate by declaring, 
“We have made no changes of substance in title VI . . . ,”221

in light of Chairman Celler’s attempt to cool tempers and minimize the issue during the Celebreeze 
testimony before the subcommittee. See text accompanying notes 178-84 supra (discussing Celebreeze 
testimony). In the subcommittee hearings Joseph Rauh, testifying in favor of passage of the bill, felt the 
stem hand of the chairman who did not want to let Rauh reopen the issue of racial imbalance: “I 
think,” said Rep. Celler, interrupting Rauh, “you ought to give that a little more time before you 
present an opinion on that, because there are lots to be said on both sides.” “I was going to be careful,” 
replied Rauh, sheepishly. House Subcomm. Hearings, supra note 43, at 1889. In light of the Chairman’s 
stated view that he preferred “to give the widest kind of discretion” to administrators in dealing with 
the “wholesale variety of cases,"id. at 1890, the provision in the revised bill for formalized rulemaking 
represented a workable compromise, obviating any need to mention racial imbalance. Cf. id at 1521 
(remarks of Chairman Celler) (bill should contain standards consistent with need for flexibility to gov
ern agency action).

215. See House Judiciary Report, supra note 48, at 85-86, reprinted in (1964] U.S. Code Cong. & 
Ad. News at 2453-55 (minority report) (comparing reported bill with subcommittee proposal).

216. Title VI, Civil Rights Act of 1964, Pub. L. No. 88-352, 78 Stat. 252 (codified at 42 U.S.C. 
§ 2000d (1976)).

217. See 110 Cong. Rec. 2499 (1964) (quoting Lindsay amendment).
218. See id. (remarks of Rep. Lindsay) (“latitude” of regulatory power creates need for presidential 

approval). Representative Lindsay’s constituents in New York were among those who could have been 
most affected by an administrator’s decision to adopt “racial imbalance" as the test for discrimination 
under title VI. See House Subcomm. Hearings, supra note 43, at 1512 (remarks of Chairman Celler of 
New York City) (discussing serious racial imbalance in New York).

219. See 110 Cong. Rec. 16,001 (1964) (comparing House version to Senate version of title VI).
220. See id. at 14,219-20 (1964) (remarks of Sen. Holland) (listing changes made to House version). 

The Senate, however, made substantial changes in parts of the 1964 Act other than title VI. Id. at 
14,219 (remarks of Sen. Holland).

221. Id. at 12,714 (remarks of Sen. Humphrey). Many of the arguments presented earlier in the 
House subcommittee hearing resurfaced in the Senate but resulted in no significant amendments. For 
example, to charges from relative moderates that title VI omitted definitional standards for guiding 
those who would administer the law, id. at 12,320 (remarks of Sen. Byrd of West Virginia), and allowed 
“lesser appointed officials” to determine what constitutes discrimination, id. at 13,130 (remarks of Sen. 
Gore), proponents responded not with denials but with assurances that procedural safeguards would 
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Although Senate proponents of title VI repeatedly invoked constitutional 
principles to support section 601 of the bill,222 they did so under a barrage of 
equally lofty attacks from senators who deemed the bill “clearly unconstitu
tional.”223 The senior chamber heard Senator Byrd of West Virginia raise the 
volatile issue whether section 602 would permit regulations to correct “racial 
imbalance,” a fear shared by many southerners.224 He condemned the regula
tions as tools “whereby the Federal Government can force whatever sociologi
cal concepts may strike the fancy of those in power” upon local grantees.225 
Instead of precluding the “racial imbalance” test by defining discrimination,226 
however, the Senate dealt narrowly with racial balance only by prohibiting 
school busing orders to achieve it.227 This so-called Javits amendment, no 
more than a minor limitation on the possible scope of the definition of discrim
ination, reinforces the conclusion that Congress intended to confer wide dis
cretion on agencies by giving them rulemaking authority.228

reduce the resulting harm. See id. at 13,128-30 (remarks of Sen. Ribicoff) (explaining safeguards, in
cluding limited funds termination and judicial review).

222. See, eg.. id. at 5253 (remarks of Sen. Humphrey) (discrimination in use of federal funds 
“clearly violative of the Constitution”); id. at 13,333 (remarks of Sen. Ribicoff) (“basically, there is a 
constitutional restriction against discrimination in the use of Federal funds”); id. (remarks of Sen. 
Morse) (use of federal funds in discriminatory programs “unconstitutional”); Zal at 13,334 (remarks of 
Sen. Pastore) (same). The senators, however, were not always meticulous in their use of constitutional 
rhetoric; Senator Humphrey, the bill's floor manager, once asserted that title II (private accommoda
tions) and title VII (private employment) “protect the rights already guaranteed in the Constitution,” 
id at 5252, a demonstrably false assertion. See Civil Rights Cases, 109 U.S. 3, 17-18 (1883) (fourteenth 
amendment does not reach private discrimination). These Senators, by invoking constitutional princi
ple, may have been thinking of their Article I-type constitutional power to legislate on these issues. See 
110 Cong. Rec. 5252 (1964) (remarks of Sen. Humphrey) (discussing authority of Congress).

Senate proponents, in any event, knew that in some respects title VI might cover fewer areas than 
would the Constitution. See id. at 5255 (Case-Humphrey colloquy demonstrating that exclusion of 
insurance contracts in § 602 would, in effect, limit scope of§ 601). The narrow question of whether the 
Senators intended section 601 to be absolutely coterminous with the Constitution, therefore, cannot be 
answered affirmatively.

223. 110 Cong. Rec. 13,383 (remarks of Sen. McClellan); see id. at 5233 (remarks of Sen. Long) 
(“no business passing this unconstitutional law”); c/ id at 13,416 (remarks of Sen. Talmadge) (title 
would create veritable “dictatorship”); id. at 13,417 (remarks of Sen. Stennis) (same)

The constitutional rhetoric of both proponents and opponents reached its height during the limited 
period of heated debate following invocation of cloture. See generally id. at 13,327-418 (post-cloture 
debate).

224. See notes 173-74 supra (House subcommittee discussions on racial imbalance).
225. 110 Cong. Rec. 12,321 (1964) (remarks of Sen. Byrd).
226. The Senate rejected an amendment by Senator Long that would have defined the term in an

other title of the Act. See id. at 12,320 (Amendment No. 764 to title II) (discrimination means "any 
arbitrary and unreasonable differentiation in the treatment regularly and habitually accorded” to 
groups covered by title).

227. Pub. L. No. 88-352, tit. IV, 78 Stat. 248-49 (1964) (codified at 42 U.S.C. § 2000c-6(a) (1976)); see 
110 Cong. Rec. 12,717 (remarks of Sen. Javits) (assuring Sen. Byrd that “there is no case” in which 
statute would require federal funds be “directed toward restoring or bringing about a racial balance in 
the schools”).

228. Cf. Drummond v. Acree, 409 U.S. 1228 (Powell, Circuit Justice, 1972). Justice Powell refused a 
stay, id. at 1231, under a statute that required postponement of busing orders made to achieve racial 
balance Id. at 1229. He reasoned that the lower court’s order was designed to achieve not racial bal
ance, but desegregation. Id. at 1231. “If Congress had desired ... [a wider result] it could have used 
clear and explicit language appropriate to that result.” Id. at 1229.

D. SUBSEQUENT CONGRESSIONAL ACTIONS: TITLE VI AND ITS ANALOGUES

The peculiarly legislative and administrative—rather than constitutional— 
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approach that Congress brought to bear on title VI in 1964 resurfaced in later 
congressional attempts to deal with civil rights through use of the spending 
power. A number of amendments to title VI failed to change the 1964 compro
mise,229 and, more importantly, a series of new pieces of legislation accentu
ated Congress’ acceptance of, and reliance on, that compromise.230

229. Compare Pub. L. No. 88-352, tit. VI, 78 Stat. 252 (1964) (original compromise as enacted) with 
42 U.S.C. § 2000d (1976) (current version, incorporating amendments concerning fund deferral, com
pliance with federal court orders, and uniform application of desegregation guidelines).

230. See notes 254-67 infra and accompanying text (discussing title VI analogues).
231. Pub L. No. 89-750, tit. I, § 182, 80 Stat. 1209 (1966) (codified at 42 U.S.C. § 2000d-5 (Supp. III 

1979)) (education funding act).
232. Pub. L. No. 90-247, tit. 1, § 112, 81 Stat. 787 (1968) (codified at 42 U.S.C. § 2OOOd-5 (Supp. Ill 

1979)) (proviso clause) (education funding act).
233. 112 Cong. Rec. 25,573-74 (1966) (remarks of Rep. Fountain of North Carolina, author of 

amendment); id. at 25,574-75 (remarks of Rep. Abbitt of Virginia).
234 See 110 Cong. Rec. 13,128-30 (1964) (remarks of Sen. Ribicoff) (explaining enforcement steps 

originally contemplated under title VI).
235 . 42 U.S.C. § 2000d-5 (Supp. Ill 1979).
236. Id. (proviso clause).
237. S. Rep. No. 726, 90th Cong., 1st Sess. 13, reprinted in [1967] U.S. Code Cong. & Ad News 

2730, 2743; Conf. Rep. No. 1049, 90th Cong., 1st Sess. 46, reprinted in [1967] U .S. Code Cong. & Ad 
News 2814, 2817.

238. See Singleton II, 355 F.2d. at 869 (guidelines only minimum standards of general application); 
notes 83-86 supra and accompanying text (explaining courts’ interpretation of guidelines)

239. A disturbing historical anomaly can be seen in the early days after passage of the 1964 Act. 
Debates in the House on the 1966 amendment to the Act disclosed that the members of the originating 
committee, the Committee on Education and Labor, then understood that title VI forbade only inten
tional racial discrimination, not "de facto racial imbalance as such.” 112 Cong. Rec. 25,551 (1966) 
(remarks of Rep. Goodell); see id. at 25,549-54 (remarks of Reps. O’Hara & Waggonner) (title VI does 
not bar de facto racial imbalance). Because the 1964 compromise had originated in a different commit
tee, the Judiciary Committee, it is not surprising that representatives on the substantive education com

1. Subsequent Amendments to Title VI

Congress has amended the 1964 version of title VI on three occasions. Each 
arose in connection with education aid statutes, not in the course of direct and 
substantial review of title VI itself. The first two amendments, passed in 
1966231 and 1968,232 manifested congressional concern with HEW’s first seri
ous enforcement efforts. The department had begun to defer new funding re
quests of grantees thought to be engaged in discrimination, rather than 
terminating existing funding233 as had been originally contemplated.234 The 
1966 amendment limited the period that the agency could defer requests with
out holding a hearing and making express findings of discrimination.235 The 
1968 amendment arose amid fears that HEW might move more diligently than 
the courts in providing remedies for southern school segregation; Congress re
sponded narrowly by providing that compliance with an outstanding court de
cree would constitute compliance with title VI.236 Significantly, the 
amendment said nothing about schools not under court decree and did not 
even apply to those aspects of a system not covered by a decree.237 Moreover, 
even for schools under court order, the amendment made no practical differ
ence because circuit courts had already ruled that HEW’s guidelines were only 
minimum standards.238 Court decrees, therefore, tended to be stricter than 
HEW’s standards, and not laxer, as the amendment’s sponsors 
contemplated.239
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The Stennis Amendment240 241 is more difficult to interpret. It was added in 
1970 after the Supreme Court, in Green v. County School Boards apparently 
adopted an effects test for proving continuing equal protection violations in 
formerly de jure systems.242 Pressed originally by southerners in Congress who 
thought that courts were attacking de facto discrimination in the South while 
leaving it untouched in the North,243 the proposal sought to ensure one nation
wide desegregation policy without specifying what that policy should be.244 
The opponents suspected that the bill was only a ploy to undermine continuing 
desegregation efforts in the South.245 This was a reasonable suspicion in light 
of both the sponsors’ thinly veiled expectations that northern politicians would 
never permit a policy of attacking de facto discrimination, as well as the 
southerners’ assertions that de jure discrimination had already been eliminated 

mittee did not fully understand the scope of title VI. These representatives did not in 1966 offer an 
amendment incorporating their views directly into title VI, leaving unresolved the question whether the 
full Congress would have adopted their position.

The actual provision enacted, the O’Hara Amendment, insofar as it related to HEW’s use of an 
effects test, prevented federal officials only from using their grant powers to require transportation to 
cure "racial imbalance.” Pub. L. No. 89-750, § 181, 80 Stat. 1209 (1966) (codified at 20 U.S.C. § 1232a 
(1976)) (now covering all educational aid programs). The legislation was precipitated by congressional 
concern that HEW officials were using title VI authority to intrude into local educational decisionmak
ing. Eg.. 112 Cong. Rec. 25,549, 25,550-51 (1966) (remarks of Rep. Waggonner); id. (remarks of Rep. 
Powell); id. at 25,554 (remarks of Rep. Anderson). Another amendment, the Fino Amendment, explic
itly would have forbidden HEW from reimbursing local districts for expenses incurred directly or indi
rectly in transporting pupils to achieve racial balance. Id. at 25,553; see id. at 25,554 (remarks of Rep. 
Anderson) (OTiara Amendment would allow HEW to indirectly require busing by ordering rezoning; 
Fino Amendment would not). But see id. at 25,551 (remarks of Rep. O'Hara) (HEW may not condition 
grants on eliminating racial imbalance). The more specific Fino amendment failed. Id. at 25,555.

Courts interpreting the amended statute have avoided a resolution of the issue bv resorting to a 
constitutional basis for decision. See Dandridge v. Jefferson Parish School Bd., 456 F.2d. 552, 554-55 
(5th Cir. 1972) (upholding court-ordered busing plan under fourteenth amendment; rejecting argument 
that § 1232a forbids such busing); cf. Swann v. Charlotte-Mecklenburg Bd. of Educ.. 402 U.S. 1, 16-18 
(1971) (title IV of Civil Rights Act does not withdraw from courts “historic equitable remedial pow
ers”). The adoption in 1970 of the Stennis Amendment, Pub. L. No. 91-230, § 2, 84 Stat. 121 (1970) 
(codified at 42 U.S.C. § 2000d-6 (1976)), rendered the 1966 debate somewhat insignificant by contem
plating, although not specifically authorizing, application of an effects test. See id. (title VI requires that 
“such other policy as may be provided pursuant to law [be] applied uniformly to de facto segregation 
wherever found”).

240. Pub. L. No. 91-230, § 2, 84 Stat. 121 (1970) (codified at 42 U.S.C. § 2000d-6 (1976)).
241. 391 U.S. 430 (1968).
242. See id. at 439-42 (quoting with approval Judge SobelofTs results-conscious language in Bow

man v. County School Bd., 382 F.2d 326, 333 (4th Cir. 1967) (Sobeloff, J., concurring)). See generally 
The Supreme Court, 1967 Term, 82 Harv. L. Rev. 63, 111-18 (1968) (discussing Green and freedom-of- 
choice plans).

243. See 116 Cong. Rec. 1267 (1970) (remarks of Sen. Stennis) (discussing motivation behind 
amendment).

244 See id. at 1266 (remarks of Sen. Stennis). The original amendment provided that:

It is the policy of the United States that guidelines and criteria established pursuant to title VI 
of the Civil Rights Act of 1964 and section 182 of the Elementary and Secondary Education 
Amendments of 1966 shall be applied uniformly in all regions of the United States in dealing 
with conditions of segregation by race in the schools of the local educational agencies of any 
State without regard to origin or cause of such segregation.

Id.
245. See. e.g., id. at 2744-45 (remarks of Sen. Pastore) (voicing objection to amendment if it would be 

used to continue segregation); id. at 2935-36 (remarks of Sen. Hatfield) (voicing fear that under amend
ment there would be no enforcement of Civil Rights Act); id. at 2935 (remarks of Sen. Case) (disagree
ing with contention that segregation in North justifies diminution of pressure for desegregation in 
South).
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in their region.246

246. See id. at 2550 (remarks of Sen. Stennis) (agreeing with Sen. Ervin that “what is sauce for the 
New York gander is not sauce for the southern goose”). See also id. at 2546-65 (remarks of Sen. 
Stennis and other supporters of an anti-busing amendment) (identifying extensive segregation in the 
North).

247. Id. at 10,005. Compare note 244 supra (quoting text of original Stennis amendment) with 42 
U.S.C. § 2OOOd-6 (1976) (revised Stennis amendment). The revised amendment added that “[sjuch 
uniformity refers to one policy applied uniformly to de jure segregation wherever found and such other 
policy as may be provided pursuant to law applied uniformly to de facto segregation wherever found.” 
42 U.S.C. § 2000d-6(b) (1976).

248. See 116 Cong. Rec. 10,000 (remarks of Sen. Stennis) (criticizing conference action); id. at 
10,006 (remarks of Sen. Talmadge) (same); id. at 10,014 (remarks of Sen Cooper) (same). On the other 
hand, those legislators suspicious of Senator Stennis’ intentions argued that the conference report was 
true to the Senate’s initial demand for uniformity in application of law: separate policies regarding de 
facto and de jure discrimination would apply uniformly nationwide. See id. at 10,009 (remarks of 
Senator Javits) (supporting conference report).

249. 116 Cong. Rec. 10,020 (recorded vote on motion to recommit conference report).
250. See note 239 supra (discussing House debate on amendments).
251. See 45 C.F.R. § 80.3(b)(2) (Supp. 1966) (prohibiting recipients from using criteria that have "the 

effect of subjecting individuals to discrimination”).
252. See note 239 supra.
253. 116 Cong. Rec. 1001 (1970) (remarks of Sen. Stennis).

The House-Senate conference, however, so altered the scope of the bill that 
its sponsors thereafter repudiated it. The major offending provision defined 
"uniformity” as one desegregation policy applied uniformly nationwide to de 
jure segregation, and another policy “as may be provided pursuant to law” 
applied uniformly to de facto segregation.247 Because this preserved the very 
de facto-de jure distinction that southerners believed harmed them and pro
tected the North and West, southerners objected.248 They lost,249 and the re
vised Stennis Amendment, disowned by its father, became law.

It would be supportive to argue that the Stennis Amendment, like the 1966 
and 1968 amendments, ratified the 1964 compromise by adopting an adminis
trative solution to defining discrimination. Yet, the best interpretation of these 
amendments is more complex. During the consideration of each bill several 
speakers expressed the view that title VI outlawed only intentional discrimina
tion,250 showing neither appreciation of the 1964 compromise nor familiarity 
with HEW’s regulations, which had adopted an effects test.251 This is not sur
prising, because these amendments did not come from the Judiciary Commit
tee, which had originally drafted title VI.252 Moreover, all regulatory 
enforcement had taken place in southern schools that had been segregated 
under admittedly de jure systems. The Congressional utterances from 1966 
through 1970 were more statements of what HEW had done rather than what 
it, under authority of title VI, might yet do.

Whatever some in Congress might have wanted to do, they in actuality ac
complished little. The 1966 and 1968 amendments changed no part of the 
1964 compromise, and the Stennis Amendment was seen by all in 1970 as more 
hot air than legislation, its author admitting that he offered it “just as a state
ment of policy, hoping it will have influence on HEW in applying these guide
lines.”253 Although Congress has never explicitly reaffirmed its 1964 decision, 
it has not mustered a majority to reverse the initial decision to defer to agency 
authority in defining discrimination. Obfuscation, sometimes calculated, has 
preserved the status quo.



36 The Georgetown Law Journal [Vol. 70:1

2. Title VI Analogues
More illuminating than subsequent congressional action on title VI itself has 

been Congress’ penchant for using that title as a model for other legislation 
passed under the spending power. These subsequent bills were passed to pro
tect beneficiaries of federally funded programs from other types of discrimina
tion, specifically that based on sex,254 handicap,255 and age.256 In each of these 
new statutes Congress again used the word “discrimination,” and in each in
stance it became increasingly apparent that Congress intended to allow the 
meaning to vary from the judicial interpretation of the equal protection clause 
by having agency administrators promulgate definitive regulations.

The first provision emulating title VI, title IX of the Higher Education 
Amendments of 197 2,257 contains a virtually verbatim adoption of the 1964 
compromise elements: funding termination limited to particular programs, 
presidential review, notice to Congress, and agency power to promulgate regu
lations.258 Enacted after seven years of experience with HEW’s regulations and 
guidelines, however, and in an area in which there was probably even less

254. See Education Amendment of 1972, Pub. L. No. 92-318, tit. IX, § 901, 86 Stat. 373 (codified at 
20 U.S.C. § 1681 (1976)) (prohibiting sex discrimination in certain education programs).

255. See Rehabilitation Act of 1973, Pub. L. No. 93-112, tit. V, § 504, 87 Stat. 393 (codified at 29 
U.S.C. § 794 (Supp. Ill 1979)).

256. See Age Discrimination Act of 1975, Pub. L. No. 94-135. tit. III. § 303, 89 Stat. 728 (codified at 
42 U.S.C. §6102 (1976)).

257. 20 U.S.C. §§ 1681, 1682 (1976).
258. Id. Title IX provides, in part:

(a) Prohibition against discrimination; exceptions.

No person in the United States shall, on the basis of sex, be excluded from participation in, 
be denied the benefits of, or be subjected to discrimination under any education program or 
activity receiving Federal financial assistance.

Id. § 1681 (exceptions omitted). It provides, further:
Each Federal department and agency which is empowered to extend Federal financial 

assistance to any education program or activity, by way of grant, loan, or contract other than a 
contract of insurance or guaranty, is authorized and directed to effectuate the provisions of 
section 1681 of this title with respect to such program or activity by issuing rules, regulations, 
or orders of general applicability which shall be consistent with achievement of the objectives 
of the statute authorizing the financial assistance in connection with which the action is taken. 
No such rule, regulation, or order shall become effective unless and until approved by the 
President. Compliance with any requirement adopted pursuant to this section may be effected 
(1) by the termination of or refusal to grant or to continue assistance under such program or 
activity to any recipient as to whom there has been an express finding on the record, after 
opportunity for hearing, of a failure to comply with such requirement, but such termination or 
refusal shall be limited, to the particular political entity, or part thereof, or other recipient as 
to whom such a finding has been made, and shall be limited in its effect to the particular 
program, or part thereof, in which such noncompliance has been so found, or (2) by any other 
means authorized by law: Provided, however. That no such action shall be taken until the 
department or agency concerned has advised the appropriate person or persons of the failure 
to comply with the requirement and has determined that compliance cannot be secured by 
voluntary means. In the case of any action terminating, or refusing to grant or continue, 
assistance because of failure to comply with a requirement imposed pursuant to this section, 
the head of the Federal department or agency shall file with the committees of the House and 
Senate having legislative jurisdiction over the program or activity involved a full written re
port of the circumstances and the grounds for such action. No such action shall become effec
tive until thirty days have elapsed after the filing of such report.

Id. § 1682. The provision for judicial review also mimics title VI. Compare 20 U.S.C. § 1683 (1976) 
(review provision using title VI language) with 42 U.S.C. § 2OOOd-2 (1976) (title VI review provision). 
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consensus about the meaning of discrimination,259 the general prohibitory lan
guage echoing section 601 of title VI was supplemented by numerous excep
tions.260 Although these exceptions limited the scope of the statute, Congress 
did not preclude use of an effects test.261 Later analogues to title VI follow the 
same general pattern of title IX.262

The most persuasive indication that Congress did not intend the language of 
title VI, as repeated in the analogues, to adopt the constitutional definition of 
discrimination lies in the subject matter of the analogues. Even before passage 
of the Age Discrimination Act, the Supreme Court held that claims of age 
discrimination arising under the equal protection clause would be subjected 
only to “rational basis” scrutiny,263 scrutiny that has led to the Court’s invali
dation of virtually no state action since the beginning of two-tier analysis in 
the 1960’s.264 Yet Congress surely intended that its statute prohibit something

259. The Supreme Court in 1972 had not agreed upon a protective constitutional standard of review 
for sex classifications, having purported to rely only on the old “rational basis” test when it struck down 
a discriminatory statute. See Reed v. Reed. 404 U.S. 71, 76-77 (1971) (statute favoring men over wo
men as administrators of estates violates equal protection clause because classification not reasonably 
related to object of legislation). In 1973 four members of the Court found sex, like race, a “suspect 
classification" requiring “strict scrutiny.” See Frontiero v. Richardson, 411 U.S. 677, 688 (1973) (plu
rality opinion) (statute granting automatic benefits to dependents of men but not women in military 
violates due process clause). Three years later a Court majority adopted a less strict, although still 
demanding, level of review. See Craig v. Boren, 429 U.S. 190, 197 (1976) (gender classifications must 
serve “important governmental objectives" and be “substantially related to those objectives") The 
contours of the Craig test, however, are far from clear. Compare Caban v. Mohammed, 441 U.S. 380, 
384-85 (1979) (5-4 decision) (statute permitting unwed mother but not father to withhold adoption 
consent represents overbroad generalization in gender-based classification and thus violates equal pro
tection clause) with Parham v. Hughes, 441 U.S. 347, 348-49 (1979) (5-4 decision) (statute permitting 
unwed mother but not father, if mother alive, to sue for wrongful death of child not an overbroad 
generalization violating equal protection clause). See also Rostker v. Goldberg, 101 S. Ct. 2646, 2658 
(1981) (statute requiring only men to register for draft does not violate due process clause because 
women not similarly situated).

260. See Pub. L. No. 92-318, tit. IX, § 901(a), 86 Stat. 373 (1972) (excepting from coverage certain 
religious, military, and traditionally single-sex institutions). The current version of title IX contains 
further exceptions. See 20 U.S.C. § 1681 (a)( 1 )-(9) (1976) (excepting fraternities, beauty pageant schol
arships. voluntary youth organizations, and others).

261. Indeed, the language used in section 1618(b), 20 U.S.C. § 1681(b) (1976), closely paralleled 
language in title VII of the 1964 act, 42 U.S.C. § 2OOOe-2(j) (1976), which the Supreme Court had 
previously construed to authorize an effects test for defining discrimination. See Griggs v. Duke Power 
Co., 401 U.S. 424, 431 (1971) (title VII prohibits employment practices that are discriminatory in 
operation).

262. There are some variations. Section 504, which protects handicapped persons, contains none of 
the explicit compromise provisions seen in title VI. See 29 U.S.C. § 794 (Supp. Ill 1979). Congress 
legislated there, however, against the background of a pre-existing statutory scheme of aid to handi
capped persons, which already embodied single-agency enforcement with wide regulatory authority 
See 42 U.S.C. §§ 6000-6081 (1976 & Supp. Ill 1979) (previous aid-to-handicapped scheme) The Age 
Discrimination Act (ADA) manifests an even greater deference to agency expertise, especially that of 
HEW. The ADA authorizes agencies to define “discrimination," 42 U.S.C § 6101 (Supp. Ill 1979). in 
two stages: first by “general” regulations drafted by HEW after consultation with the Civil Rights 
Commission, id. § 6103(a) (1976), and then by “enforcement” regulations drafted by each affected 
agency which were to be “consistent” with the general regulations. 42 U.S.C. § 6103(a)(4) (Supp HI 
1979). Regarding the scope and use of agency power under the Age Discrimination Act, see Schuck, 
Graying of Civil Rights Law: The Age Discrimination Act of 1975, 89 Yale L.J. 27 (1979).

263. See Massachusetts Bd. of Retirement v. Murgia, 427 U.S. 307, 314, 317 (1976) (per curiam) 
(statute requiring retirement of state police officers at age 50 does not violate rational basis standard)

264 See generally G. Gunther, supra note 8, at 671 (discussing advent of “strict scrutiny” to replace 
rational basis test in certain circumstances). Cases such as Reed v. Reed. 404 U.S. 71 (1971), which 
claimed to impose rational-basis scrutiny, appeared later to have been the products of greater scrutiny 
See Craig v. Boren, 429 U.S. 190, 210 (1976) (Powell, J., concurring) (Reed showed that Court subjects 
sex classifications to greater scrutiny than ordinarily imposed when suspect classes not involved); Fron- 
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more than the lunatic or wholly irrelevant actions outlawed by rational basis 
scrutiny. Similarly, although the Supreme Court has never made explicit the 
level of review applicable to constitutional claims of discrimination against 
handicapped persons,* 265 and apparently has adopted a fluid, balancing ap
proach to constitutional claims of sex discrimination,266 Congress intended its 
title VI analogues in those areas to go beyond minimal constitutional balanc
ing with stronger rules against discrimination.267 In short, Congress in the 
1970’s understood the phraseology and pattern already employed in title VI to 
allow agencies to attack discriminatory actions that do not violate judicial con
ceptions of constitutional equal protection.

liero v. Richardson, 411 U.S. 677, 684 (1973) (plurality opinion) (Reed's "departure from ‘traditional’ 
rational basis analysis” clearly justified); G. Gunther, supra, at 867 n.2 (Reed represents level of 
scrutiny between "rational basis” test and “strict scrutiny”). See generally Gunther, In Search of Evolv
ing Doctrine on a Changing Court: A Model for a Newer Equal Protection, 86 Harv. L. Rev. 1 (1972) 
(discussing different levels of scrutiny).

265. For a discussion of the issue, see Burgdorf & Burgdorf, A History of Unequal Treatment: The 
Qualifications of Handicapped Persons As A “Suspect Class" Under the Equal Protection Clause, 15 
Santa Clara Law. 855 (1975).

266. See note 259 supra (describing disposition of sex discrimination cases).
267. The Supreme Court has never decided the scope of title IX, having dealt only narrowly with the 

right of private beneficiaries to sue under the statute. See Cannon v. University of Chicago, 441 U.S. 
677, 717 (1979) (finding implied private right of action under title IX).

The Rehabilitation Act of 1973, title V, has received Supreme Court attention only once, in South
eastern Community College v. Davis, 442 U.S. 397 (1979), in which the Court construed the affirmative 
action language somewhat narrowly. See id. at 413 (statute requires only that institutions not exclude 
on basis of handicap, not that they make major adjustments to accommodate handicapped). Appar
ently. however, the Court’s reading of the statute would require more of grantees than the Constitution 
would require under a rational basis test.

E. LESSONS FROM THE DRAFTING OF TITLE VI

The wording and legislative history of title VI point inexorably toward two 
conclusions: (1) Congress did not intend to adopt a discrimination standard 
that would necessarily mimic constitutional equal protection doctrine, and (2) 
Congress intended to give interpretive control over title VI to federal agencies, 
while retaining some supervisory power for itself.

The compromise that produced title VI showed a peculiarly legislative ap
proach to defining discrimination, which contradicts the proposition that con
stitutional equal protection notions alone should provide the standards for title 
VI. In some respects the bill patently differed from the Constitution by offer
ing less secure safeguards. Most pertinently, the limitation that agency regula
tions must “be consistent with the objectives” of the underlying federal 
program introduced a political balancing into title VI to prevent broad find
ings of violation based on isolated acts. Similarly, the Lindsay Amendment 
requirement of presidential approval of regulations also showed that Congress 
wanted executive—political—action to control the discretion inherent in defin
ing discrimination. In other respects, title VI permitted agency regulations to 
exceed constitutional standards, as shown by Congress’ awareness that agen
cies might define “discrimination” so as to attack de facto discrimination not 
forbidden by judicial construction of the Constitution.
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In title VI, therefore, as in many other titles of the 1964 Act,268 Congress 
drew upon the inspiration provided by the Constitution and Brown r. Board of 
Education. Rather than apply the principle blindly in new areas, however, it 
fashioned practical new legislative contours to the antidiscrimination 
consensus.

268. See 42 U.S.C. § 2000-c (1976) (title II provisions on public accommodations); 42 U.S.C. § 2000- 
e (1976) (title VII provisions on employment discrimination).

269. House Comm. Hearings, supra note 51, at 2740 (testimony of Attorney General Kennedy).
270 Although other governmental organs than courts have a duty to consider constitutional issues in 

malting their decisions, see Brest, The Conscientious Legislator’s Guide to Constitutional Interpretation, 
27 Stan. L. Rev. 585 (1975), we have come to think of the federal courts as final arbiters or ultimate 
intepreters of the Constitution. See United States v. Nixon, 418 U.S. 683, 703-04 (1974) (Court has 
authority to determine Constitution grants privilege to executive); Powell v. McCormack. 395 U.S. 486. 
548-49 (1969) (determination of Constitutional right to sit in Congress within traditional role of courts). 
At the very least, therefore, it would seem curious for Congress to adopt judicially declared constitu
tional rules as standards for agency decisions, and then relegate judicial review to the stand-by position 
it occupies in reviewing ordinary statutory cases. Cf. Cox v. Louisiana, 379 U.S. 536, 545 & n.8 (1965) 
(Supreme Court will examine for itself facts that implicate application of constitutional law); Fiske v. 
Kansas, 274 U.S. 380, 385 (1927) (same).

271. See note 46 supra (discussing split among different civil rights groups).
272 See note 12 supra and accompanying text.

Finally, constitutional law is, of course, judicial law, and even clearer than 
Congress’ appreciation that title VI could vary from constitutional law is its 
intent that the title vary from law as made by judges. Congress chose not to 
make the principles of section 601 subject to judicial interpretation and en
forcement, but rather decided that “what [grantees] can and cannot do”269 
would be defined in regulations drafted by agencies and executive depart
ments. Moreover, Congress rendered these agencies and departments respon
sible both to the President, who would review the regulations, and to Congress, 
which could negate their regulations through legislation. The only role as
signed to courts was to provide judicial review under the standards applicable 
to any ordinary agency action. This limited judicial role negates any idea that 
Congress intended to adopt the judiciary’s constitutional standards as the 
touchstone for title VI.270

III. Toward a Traditional Regulatory Model of Title VI
a. introduction

The preceding discussion refutes two predominant views of title VI. The 
first, argued by several white-dominated civil rights groups in 1964, is that by 
enacting title VI Congress was only performing its constitutional duty.271 This 
view, however, was never fashionable in the courts, and the legislative history 
suggests that it does not accurately reflect congressional intent. The second 
view, recently adopted by several justices of the Supreme Court, is that Con
gress, in choosing from a range of possible definitions, adopted verbatim for 
title VI the Court’s constitutional standards of discrimination.272 Legislative 
history indicates that this view is also incorrect and ahistorical. This article 
has argued instead that Congress chose to avoid defining discrimination by 
vesting in agencies that power and responsibility.

Although the standards set forth by title VI may differ in scope from the 
judiciary’s equal protection rules, the problem of judicial-administrative inter
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play remains because courts may be asked to review an agency’s application of 
its regulations273 or to hear private suits invoking the provisions of title VI.274 
This problem is especially complex because agencies, particularly HEW, have 
adopted two kinds of rules: formal regulations and interpretive guidelines.275 
Only the former have received presidential approval.276

B. COURTS AND REGULATIONS

1. Judicial Standard of Review

Although this article has concluded that Congress adopted a traditional reg
ulatory model for title VI, the inquiry into its application is not complete. A 
review of the passage of title VI helps to determine what kind of agency 
rulemaking power the statute confers and whether an agency has exercised it 
properly. The full Supreme Court has not confronted these issues,277 but a 
concurring group of three justices addressed the problem in Lau v. Nichols and

273. See 42 U.S.C. § 2000d-2 (1976) (subjecting department or agency action under title VI to judi
cial review).

274. Cf. Cannon v. University of Chicago, 441 U.S. 677, 717 (1979) (implying private right of action 
under title IX because title patterned after title VI); Lau v. Nichols, 414 U.S. 563, 566 (1974) (allowing 
class action by students against school district under title VI).

275. HEW developed a multi-tiered system of “regulations" and “guidelines,” as well as “policy 
interpretations,” “procedural announcements,” and “decision announcements” (agency case digests). 
See 43 Fed. Reg. 18,630 (1978) (promulgating policy determinations); note 327 infra (citing policy 
digests). HEW enforced as law memoranda and task force reports construing the regulations. See U.S. 
Dep’t of Health, Educ. & Welfare, Memorandum for Chief State School Officers and 
Local School District Superintendents: Identification of Discrimination in the Assign
ment of Children to Special Education Programs (August 1975) (listing examples of possible 
violations of titles VI and VII) (copy on file at Georgetown Law Journal}, U.S. Dep’t of Health, 
Educ. & Welfare, Task Force Findings Specifying Remedies Available for Eliminating 
Past Educational Practices Ruled Unlawful Under Lau v. Nichols (Summer 1975) (discussing 
specific procedures in remedial bilingual education programs) (copy on file at Georgetown Law Jour
nal}. The Task Force Findings, in particular, reveal the flexibility of the lawmaking process. Although 
this document purports only to propose remedies for prior violations, the agency uses the requirements 
in determining whether violations exist. The agency also considers any program not meeting the stan
dards required of formerly discriminating programs to be guilty of discrimination. Statement to author 
by Ellen Myasato, Office for Civil Rights, U.S. Dep’t of Health & Human Services, May 10, 1981 
(formerly Special Assistant to Director of Office for Civil Rights. HEW).

276. See U.S. Dep’t of Health, Educ. & Welfare, Title IX of the Education Amendments of 1972; A 
Policy Interpretation; Title IX and Intercollegiate Athletics, 44 Fed. Reg. 71,413 (1979) (signed by Di
rector of Office for Civil Rights and Secretary of HEW); U.S. Dep’t of Health, Educ. & Welfare, 
Guidelines for Eliminating Discrimination and Denial of Services on the Basis of Race, 
Color, National Origin, Sex, and Handicap in Vocational Education Programs, 45 C.F.R. 
§ 80 app. B (1980) (published in 44 Fed. Reg. 17,164-68 (1979)) (signed by Director of Office for Civil 
Rights). These materials sometimes appear in the Federal Register, obviating the problem of public 
notice, but sometimes such interpretive materials are not published. Should a guideline be approved by 
a president, and meet the procedural and publication requirements generally applicable to regulations, 
that guideline would fall within the analytical definition of regulation for purposes of the discussion 
following in text.

277. In Lau v. Nichols, 414 U.S. 563 (1974), the majority upheld the constitutionality of title VI as 
supplemented by regulations and guidelines, id. at 568-69, but did not specifically address the narrower 
issue whether the regulations were consistent with the statute. Similarly, in Regents of the University of 
California v. Bakke, 438 U.S. 265 (1978), no majority spoke on the validity of the applicable regula
tions. Justice Powell did not discuss the issue at all. Id. at 269-324 (opinion of Powell. J ). The Brennan 
coalition noted only that one regulation was consistent with the emphasis of title VI on voluntary 
remedial action. Id. at 345 (opinion of Brennan, White, Marshall & Blackmun, JJ). The remaining 
justices found the HEW regulations irrelevant to the case. Id. at 418 n.22 (opinion of Stevens, J., with 
Burger, C.J., Stewart & Rehnquist, JJ.). 
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upheld HEW’s standards.278 Justice Stewart first quoted the principle that reg
ulations are acceptable so long as they are “reasonably related to the purposes 
of the enabling legislation.”279 He then added, however, that the regulations 
represent a “consistent administrative construction” of remedial legislation, 
and thus are entitled to great weight in interpreting the antidiscrimination lan
guage of section 601.280 The Lau concurrence in effect adopted as a second 
consideration the administrative law test used under title VII of the 1964 Civil 
Rights Act,281 which assigns weight to consistent agency interpretations of 
vague statutory language.282

278. 414 U.S. at 571 (Stewart, J., with Burger, C.J. & Blackmun. J., concurring in result).
279. Id
280. Id. (quoting Trafficante v. Metropolitan Life Ins. Co., 409 U.S. 205, 210 (1972)). The Brennan 

coalition in Bakke took the same approach. 438 U.S. at 342 (opinion of Brennan, White, Marshall & 
Blackmun, JJ.) (citing Lau). Its reasoning, however, appears inconsistent: title VI cannot be both coex
tensive with the Constitution, in the court's view, and yet also be free for interpretation by agencies.

281. Civil Rights Act of 1964, 42 U.S.C. § 2000e (1976).
282. See General Elec. Co. v. Gilbert, 429 U.S. 125, 141-45 (1976) (declining to give weight to EEOC 

guideline contradicting earlier agency position and conflicting with other indicia of proper interpreta
tion of title VII). The degree of weight that courts accord an agency's construction of legislation has 
been a controversial issue since at least 1941. See Gray v. Powell, 314 U.S. 402, 411 (1941) (judicial 
review of agency interpretation of statutory term ends if construction “just and reasonable”); 1 K 
Davis, Administrative Law Treatise § 30.10 (1958) (discussing Gray)', B. Schwartz, Adminis
trative Law §§ 232-37 (1976) (same). The standard of “great deference" apparently supplies modem 
courts with the flexibility necessary to apply the Gray doctrine under title VII. Because, as stated below, 
title VI expressly authorizes agencies to define “discrimination” rather than merely to construe the 
statute, the issue in Gray should not arise in title VI cases.

283. See notes 180-82 supra and accompanying text (discussing Celebrezze testimony).
284. See note 209 supra and accompanying text (quoting Attorney General Kennedy at House sub

committee hearings).
285. See General Elec. Co. v. Gilbert, 429 U.S. 125, 141 & n.20 (1976) (EEOC may issue procedural 

regulations, but non-procedural rules merit less weight); 42 U.S.C. § 2000e-12(a) (1976) (EEOC may 
issue regulation to govern intra-agency affairs; no general rulemaking authority).

286. If this proviso were not adopted, the Gray problem discussed in note 282 supra would be raised.
287. See Federal Power Act, 16 U.S.C. § 797(e) (1976) (requiring finding on record that licensed 

facilities be in public interest) (transferred to Department of Energy. 16 U.S.C. § 797 (Supp. Ill 1979)); 

An examination of the legislative history of title VI, however, shows that 
Justice Stewart should have omitted the second consideration. “Discrimina
tion” in section 601 is no vague term to be defined once authoritatively and 
frozen into law; rather, it is a broad term that Congress deliberately chose to 
provide a basis for an evolving agency policy expressed through administrative 
rulemaking authority. HEW Secretary Celebrezze informed those conducting 
the hearings on title VI that he intended to adopt expansive definitions of dis
crimination to root out underlying social problems.283 The committee re
sponded not by curbing agencies altogether, but by requiring them to adopt 
regulations in advance so that grantees would “know what they can and can
not do.”284 The analogy to title VII, in which Congress refused to give such 
power to the affected agency, is therefore inapposite.285

Justice Stewart’s alternative test, requiring a reasonable relation to legisla
tive purposes, is a workable approach only with the proviso that the legislative 
purpose of title VI was to permit an evolving definition of discrimination.286 A 
simpler and preferable solution is to recognize that when Congress delegated 
broad power to agencies to define discrimination it was following the guide of 
earlier legislation directing agencies to act “in the public interest”287 or to con
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trol “unreasonable” practices.288 Such a delegation is not unconstitutionally 
vague,289 and any other unfairness was addressed by Congress in provisions 
requiring presidential approval of regulations, advance publication, and con
gressional review of agency action before imposition of final sanctions. Thus 
read, title VI created an evolutionary model, whereby an agency can change its 
definition of discrimination to meet the needs of the time.

Communications Act of 1934, 47 U.S.C. §§ 303, 307 (1976) (authorizing agency to act for “public con
venience, interest or necessity”). See also Udall v. Federal Power Comm'n, 387 U.S. 428, 450 (1967) 
(interpreting Federal Power Act); National Broadcasting Co. v. United States, 319 U.S. 190, 216 (1943) 
(interpreting Communications Act of 1934).

288. See Interstate Commerce Act, 49 U.S.C. § 1074 (Supp. Ill 1979) (prohibiting “unreasonable 
discrimination” by common carriers); Emergency Price Control Act of 1942, Pub. L. No. 77-421, § 2(a), 
56 Stat. 23 (1942) (agency control of unreasonable prices must be "fair and equitable”). See also Amer
ican Trucking Ass’n v. Atchison, T. & St. F. Ry . 387 U.S. 397, 411 (1967) (intrepreting Interstate 
Commerce Act); Yakus v. United States, 321 U.S. 414, 423-24 (1944) (interpreting Emergency Price 
Control Act of 1942).

289. Title VI does not impinge on individual liberties, which could invalidate a broad delegation. 
See Walker v. City of Birmingham, 388 U.S. 307, 317-18 (1967) (dictum) (ordinance delegating to 
commission broad power to grant or withhold demonstration permits raises substantial constitutional 
issues and may be void if applied too broadly). Nor does it intrude on powers that the Constitution 
vests exclusively in Congress and prohibits it from delegating. Field v. Clark, 143 U.S. 649, 692-94 
(1892) (statute enabling President to levy tariffs on foreign commerce not unconstitutional because not 
delegation of legislative power, but only of power to determine facts on which law depends); cf. Fahey 
v. Mallonee, 332 U.S. 245, 250 (1947) (agency may not create new crimes); 1 K. Davis, supra note 282, 
§ 2.04 (1958) (discussing penal regulations). Title VI does not extend regulatory authority over society 
as a whole, but only over those who have accepted “government largesse." Cf. National Cable Televi
sion Ass’n v. United States, 415 U.S. 336, 340-41 (1974) (agency may impose fee on party benefiting 
from agency regulation). An agency may reasonably expect a benefiting party to conform to its regula
tions. Cf. Ashwander v Tennessee Valley Auth., 297 U.S. 288, 348 (1936) (Brandeis. J., concurring) 
(Court will not pass on constitutionality of statute at instance of one who has availed himself of its 
benefits).

Title VI does not establish any one agency to enforce the statute and to develop special expertise in 
antidiscrimination efforts. Instead, Congress has chosen to rely on the expertise of each agency in 
assessing the problems of discrimination within its subject-matter area. Perhaps most important, the 
range of agency discretion, as Congress understood it, is fairly narrow and intelligible: agencies can 
choose to focus on either intentional racial discrimination or on “effects” racial discrimination, or on 
both. These phrases provide a sufficient guide for agencies acting under title VI and its analogues. See 
generally 1 K. Davis, supra note 282, § 2.01 (discussing doctrine prohibiting delegation of power to 
agencies without adequate standards).

290. See Harper v. Virginia Bd. of Educ., 383 U.S. 663, 669 (1966) (Douglas, J.) (“Notions of what 
constitutes equal treatment do change”) (citing Brown P).

291. Because Congress has exercised its spending power, rather than fourteenth amendment power, 
in enacting title VI, there is no occasion to discuss the “ratchet” conception that would invalidate any 
legislation which is less protective than constitutional standards. See Oregon v. Mitchell, 400 U.S. 112, 
249 n. 31 (1970); Cohen, Congressional Power to Interpret Due Process and Equal Protection, 27 Stan. 
L. Rev. 603, 606 (1975).

292. Cf. text accompanying note 136 supra (demonstrating that Brennan coalition in Bakke recog

2. Consequences of the Open-Ended Standard of Review

The phrases “open-ended” and “evolving” may be misleading because they 
connote the liberal direction which such words have taken in contemporary 
constitutional law.290 But title VI is ordinary legislation,291 and any changing 
administrative standards may be either more or less protective than constitu
tional rules of the day. One administration may study a topic and decide that 
“effects” discrimination poses a serious problem; a different administration 
may reach a contrary solution in light of new evidence, changed circumstances, 
or even changed appreciations of wrongs.292 Justice Stewart’s approach in Lau 
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would freeze all initial determinations;293 the evolutionary model does not.

nized importance of “experience” and “administrative necessity”). In addition, the agency may con
sider, but is not bound by, “evolving judicial doctrine.” 438 U.S. at 337.

293. See 414 U.S. at 571 (Stewart, J., with Burger, C.J. & Blackmun, J., concurring) (to be valid, 
regulations must conform to purpose of act).

294. 42 U.S.C. § 2000d-l (¡976). The authority of an agency merely to rescind a regulation without 
authority is unclear. Cf. Goldwater v. Carter, 444 U.S. 996, 1002 (1979) (Rehnquist. J , with Burger. 
C.J., Stewart & Stevens, JJ., concurring) (unreviewable political question whether President may abro
gate treaty ratified by Senate); Adams v. Richardson, 480 F.2d 1159, 1164 (D.C. Cir. 1973) (en banc) 
(agency may not refuse to enforce title VI). The purpose of Congress’ demand for presidential ap
proval, see note 217 supra, also rules out delegation of authority to less politically visible officers See 
United States v. Giordano, 416 U.S. 505, 512-25 (1974) (warrant approval power non-delegable).

295. See notes 230-53 supra and accompanying text (noting previous responses to enforcement 
changes).

296. See Bickel, "Realistic. Sensible." (II), New Republic, April 4 & 11. 1970 (reflecting political 
commentators’ reaction to President Nixon’s stand on school desegregation); Osborne, Paying for Inte
gration, New Republic, June 6, 1970, at 10 (same); Osborne, School Statement (1). New Republic, 
April 4 & 11, 1970, at 13 (same).

297 . 42 U.S.C. § 2000d-l (1976).
298. Dunn, supra note 68, at 44; Lau v. Nichols, 414 U.S. 563, 568 (1974) (illustrating supplemen

tary detail provided by bilingual education guidelines). For a sample of these interpretive materials, 
see notes 275-76 supra.

299. See Mayor and City Council of Baltimore v. Matthews, 562 F.2d 914, 926 (4th Cir. 1977) (en 
banc) (Widener, J., dissenting in part) (HEW guidelines undermining national standard possible only 
with presidential approval), vacated and remanded per curiam on other grounds, 571 F.2d 1273 (4th Cir. 
1978)(en banc)

300. See 42 U.S.C. § 2000d-6(c) (1976) (section should not be construed to diminish duty to comply 
with title VI guidelines); note 240 supra and accompanying text (discussing passage of Stennis 
Amendment).

301. 110 Cong. Rec. 2499-500 (1963) (remarks of Rep. Lindsay replying to Rep. Poff).

The evolutionary solution might introduce political elements into title VI. 
Congress foresaw that possibility, however, and attached primarily political 
safeguards to the regulatory authority. Replacement of an earlier regulation 
requires presidential approval,294 with all the political repercussions from 
Congress295 and the public at large which that entails.296 That the political 
branches might acquiesce in such a change was the price Congress chose to 
pay when it decided to allow administrative movement in title VI rather than 
tying it to judicially fixed—or judicially varying—doctrine.

C. COURTS AND GUIDELINES—AND OTHER INFORMAL DECISIONS

1. Standard of Review
Section 602 authorizes agencies to issue “rules, regulations, and orders of 

general applicability.”297 Soon after enactment of title VI and the passage of 
the first regulations under it, federal agencies began to issue “guidelines” and 
other interpretive memoranda, elaborating on the regulations.298 The argu
ment that this practice illegally subverts the presidential approval require
ment299 appears untenable. First, in the Stennis Amendment, Congress 
recognized and condoned the practice.300 In addition, legislative history 
reveals that Congress, in the Lindsay Amendment, did not intend to require 
presidential approval of all agency standards or decisions, but only those of 
“general applicability.”301 Moreover, if an agency can interstitially interpret a 
presidentially approved regulation in the process of case-by-case administra
tive adjudication, it should have the power to declare by advance notice its 
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plans for interpretation and application of the regulation.302 That is what the 
guidelines and informal opinions purport to do.

302. The Lindsay-Poff colloquy, id., indicates that Congress understood that the general regulations 
would need to be applied to particular situations. Such specific application would involve by itself a 
measure of interpretive authority. See generally 1 K. Davis, supra note 282, § 30.11 (application of 
rules in particularized circumstances).

303. 42 U.S.C. § 2000d-2 (1976).
304. See House Comm. Hearings, supra note 51, at 2765-66 (remarks of Rep. Mathias in colloquy 

with Attorney General Kennedy) (expressing concern with breadth of regulation-making authority).
305. 414 U.S. at 571; see Mayor and City Council of Baltimore v. Matthews. 562 F.2d 914, 922 n.6 

(4th Cir. 1978) (en banc) (requiring strict agency compliance with own regulations for protection of 
parties), vacated and remanded per curiam on other grounds, 571 F.2d 1273 (en banc); cf. Morton v. 
Ruiz. 415 U.S. 199, 235 (1974) (agencies must follow own regulations affecting individual rights); Serv
ice v. Dulles, 354 U.S. 363. 388 (1957) (Secretary of State must act in accordance with own department 
regulations). This may have been the focus of Justice Stewart’s concurrence in Lau, a focus blurred by 
the Justice’s collapsing of the tiers of regulation and guidelines. See 414 U.S. at 571 (Stewart, J., with 
Burger, C.J. & Blackmun, J., concurring) (applying HEW guidelines to standard of validity for 
regulations).

306. The same problem arises in an administrative proceeding when the presiding agency officer 
must apply a regulation without benefit of published guidelines or other interpretive memoranda. An 
administrative law judge has no authority, as would the agency at the regulation-making stage, to range 
widely in defining “discrimination.” See Office of Standards, Policy, and Research, U.S. Dep’t 
of Health, Educ. & Welfare, Digest of Significant Case-Related Memoranda (1979) (dis
cussing application of agency regulations to particular situations) (copy on file at Georgetown Law Jour
nal ). See also note 294 supra (no delegation permitted).

307. Once guidelines or other policy determinations reveal an agency’s specific interpretation and 
enforcement rules, the only remaining problem is how a court should review an agency’s findings of 
fact. Following common administrative law principles, see Steadman v. Securities and Exch. Comm’n, 
101 S. Ct. 999, 1004-05, 1008 (1981) (in absence of explicit procedural standards for agency proceed
ings, courts have discretion to define standard, considering intent of agency and agency practice), the 
standard of review here should be the “substantial evidence” test. See note 206 supra (legislative his
tory specifies this standard).

Nevertheless, guidelines should not receive the same deference that courts 
accord to regulations. Absence of presidential approval of guidelines does not 
invalidate them, but it does leave them without the strong political controls 
attending promulgation of regulations. More importantly, the legislative his
tory discloses that Congress provided the safeguard of judicial review303 spe
cifically to ensure that agency action conform to the regulations.304 305 The 
guidelines, therefore, should conform to the standard that Justice Stewart ap
peared to demand of regulations in Lau?w Guidelines deserve weight in inter
preting ambiguous regulations, but they may not serve, as do regulations, to 
start the process of substantively defining discrimination.306 To allow other
wise would defeat the political controls attending promulgation of 
regulations.307

2. Consequences of the Standard of Review

Although guidelines should not serve as substitutes for regulations, it is 
sometimes difficult to determine whether a guideline is independently intro
ducing new considerations, or is merely elaborating on considerations already 
present in the underlying regulation. In the context of title VI, however, it is 
apparent that if a guideline established either an intent or effects test for the 
first time, it would be invalid as a substitute for regulation.

Congress was well aware that the administration might use its title VI au
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thority to control “racial imbalance.”308 That possibility prompted the spon
sors to assure Congress that the executive would exercise its power in 
compliance with the Administrative Procedure Act, and to accept the Lindsay 
Amendment requiring presidential approval of proposed regulations. These 
congressional safeguards can be effective only if the agency makes the crucial 
choice of which test to use at the regulation stage rather than in the guide
lines.309 Once the agency has adopted a regulatory test for discrimination, the 
degree of latitude the agency may exercise at the guidelines stage will depend 
upon which test the agency has chosen.

308. See notes 173-79 supra and accompanying text (discussing possibility that title VI could pro
hibit racial imbalance).

309. If the President should approve a “guideline" and have it published, this decision could be 
made at the guidelines stage. It is not the label that is important, of course, but what has occurred at 
the rulemaking stage. Cf. note 276 supra (same problem).

310. See note 307 supra.
311. See Village of Arlington Heights v. Metropolitan Hous. Dev. Corp., 429 U.S. 252, 264-65 (1977) 

(burden on complainant to prove that discriminatory intent motivating factor tn challenged action).
312. See Castaneda v. Partida, 430 U.S. 482, 495-96 (1977) (allowing plaintiff to establish prima facie 

case of intentional discrimination in grand jury selection using statistics; shifting burden to state to 
rebut presumption).

313. See, e.g.. Texas Dep’t of Community Affairs v. Burdine, 101 S. Ct. 1089, 1093-95 (1981) (after 
title VII plaintiff makes prima facie case, defendant bears burden of showing possible nondiscrimina- 
tory reasons for actions); International Bhd. of Teamsters v. United States, 431 U.S. 324. 336, 339 
(1977) (plaintiff in title VII action bears initial burden of establishing prima facie case of discrimina
tion, shifting to defendant burden of rebutting inference); McDonnell Douglas Corp. v. Green. 411 U.S. 
792, 802 (1973) (same).

314. See Mourning v. Family Publications Serv., Inc.. 411 U.S. 356, 372-74 (1973) (remedial admin
istrative rule acceptable if it “implements the objectives of the Act”).

315. See Texas Dep’t. of Community Affairs v. Burdine, 101 S. Ct. 1089, 1093-94 (1981) (similar 
procedural rules for proving intent, when intent is relevant in title VII cases).

316. The Supreme Court, in Board of Education v. Harris, 444 U.S. 130 (1979), recognized the dis
tinction between an evidentiary effects test and a per se effects test. Id. at 143-44. It’s subsequent 
remark that the prima facie case proved under the evidentiary related test could be rebutted by proof of 
educational necessity, however, showed some confusion concerning exactly what evidence is adduced 
under that test. See id. at 151.

As popularized by Professor Ely, see Ely, supra note 172, at 1292, and as used in one class of title Vll 
cases, see Texas Dep’t of Community Affairs v. Burdine, 101 S. Ct. 1089 (1981) (disparate treatment 

Intent-Focused Regulations. If the regulations adopt the intentional dis
crimination standard, one might expect fact-finding to be the agencies’ only 
remaining concern.310 The mere existence of an intent standard does not indi
cate, however, what procedures may be used to divine intent. For example, 
although the Court has at times held that under an intent test the burden is on 
the plaintiff to prove that the alleged discrimination was intentional,311 it has 
failed to apply this approach uniformly in both constitutional312 and statute
based cases.313 Indeed, any procedures designed to enforce the intent test 
would be permissible under the standard of review for guidelines.314 Accord
ingly, an agency might specify by guideline that a complainant could use dis
parate effects to establish a prima facie case of intentional discrimination, 
placing the burden of rebutting on the grantee.315

Under intent-standard regulations, however, the agency could not go further 
and adopt through guidelines the per se test of impact discrimination. This 
test uses statistical disparities not as an evidentiary aid to divining intent, but 
as a substantive definition of the legal wrong.316 Popularized by Professor 
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Brest in 1970,317 318 and apparently read into title VII in Griggs v. Duke Power 
Company,316 this test is so unconcerned with intent that even non-racial be
nign intentions are considered irrelevant.319 Under the test, racial imbalance 
constitutes discrimination per se.320 Employment of such a test at the guide
lines stage, if the regulations had adopted an intent test, would be unreasona
ble and ultra vires321 because it would contradict the intent-focused definition 
adopred at the presidentially approved level of rulemaking.

case), the evidentiary effects test searches ultimately for evidence of intent. The Court in Harris, 
though, analogizing to the separate Griggs line of title Vll cases, see note 318 infra, appeared to under
stand the test as requiring a court to balance any compelling justifications for discriminatory action 
against any unintended harm actually caused. 444 U.S. at 141.

This discussion follows the traditional approach and combines the rebuttable effects test with the per 
se, or irrebuttable, effects test because both tests determine the existence of discrimination through the 
use of statistics demonstrating that an action has a discriminatory effect. The former incorporates a 
balancing of competing interests—permitting some interests to outweigh discriminatory effects—while 
the latter does not. An evidentiary effects test, on the other hand, uses discriminatory effects only as a 
mechanism for proving discriminatory intent. For purposes of title VI, both the Harris version of the 
evidentiary effects test and the per se test define discrimination by reference to effects; the traditional 
evidentiary effects test, on the other hand, defines discrimination ultimately by reference to intent.

317. See Brest, supra note 172, at 110 (impact alone may trigger demand for justification of actions).
318. See Griggs v. Duke Power Co.. 401 U.S. 424, 431 (1971) (employment prerequisite not job 

related and having discriminatory impact prohibited under title VII).
319. Id. at 432.
320. See Norwalk CORE v. Norwalk Redevelopment Agency. 395 F.2d 920, 931 (2d Cir. 1968) 

(unintentional discriminatory impact of urban renewal program violates equal protection clause), such 
discrimination may occasionally be justified, but the court’s focus is always on impact as such, not on 
good intentions. See Hawkins v. Town of Shaw, 437 F.2d 1286, 1288 (5th Cir. 1971), affd en banc per 
curiam, 461 F.2d 1171 (5th Cir. 1972) (compelling state interest may justify state-caused discriminatory 
effect).

321. One might argue that the per se effects test is permissible here as a mere procedural device 
establishing a conclusive presumption of intentional discrimination, thus tying the effects test to the 
implementation of intent-standard regulations. Making the presumption conclusive, however, changes 
the ultimate focus of the regulation from intent to impact; that choice must be made by the president at 
the regulationmaking stage. See note 309 supra and accompanying text.

322. See text accompanying note 315 supra (use of effects to establish prima facie case of intentional 
discrimination appropriate).

323. See note 316 supra (former uses effects as evidence of intent; latter defines discrimination in 
terms of effects).

Effects-Focused Regulations. In simplest terms, the problems here are
identical to those discussed above. If the regulations adopted an effects stan
dard for discrimination, it would appear that agency guidelines using an intent 
test would be invalid. As noted under the previous subsection, however, the 
overlap between intent tests and effects tests permits a role for effects anlysis 
under an intent-focused regulation.322 Can the same be said for an intent-fo
cused guideline under an effects-type regulation?

Essentially the problems is this: if an agency adopts an effects analysis 
through proper regulations, the question remains whether it has adopted the 
evidentiary effects test or the per se effects test.323 The very phrasing of the 
semantic problem suggests that the agency should have the power to construe 
its effects test at the guidelines stage to eliminate any ambiguity, and reviewing 
courts should accord great deference to that construction.

Equally relevant at this stage, however, is the earlier conclusion that al
though agencies have wide authority to define, and even periodically to change 
their definition of, discrimination by regulation, they have no such power 
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when making guidelines. Accordingly, as Justice Stewart observed, the guide
lines may only construe the rule of law already announced, not make new 
law,324 and as Justice Rehnquist concluded in a related context, agencies may 
use their power of authoritative construction only once.325

These conclusions are important because HEW and its successor depart
ments326 have construed their wide-ranging regulations to focus on effects per 
se rather than on effects as evidence of intent.327 The Court has similarly un
derstood the guidelines as so interpreting the regulations.328 Thus, any effort to 
substitute an intent test could be accomplished only by promulgating new pre
sidentially approved regulations.

Silent Regulations. If the regulation is silent on the choice of an intent
or impact definition for discrimination,329 what authority can the agency exer
cise in adopting a test at the guidelines stage? Because no presidentially ap
proved decision was made by regulation, one conclusion would be that none 
should be made by guidelines not subject to presidential approval. A prefera
ble approach, however, would be to conclude that because such a regulation 
proscribes at least some discrimination, and absent a presidential showing of 
courage, courts should deem the regulations to permit only the less intrusive 
test of discrimination. Although debate is possible as to which test is less intru-

324. See Lau v. Nichols, 414 U.S. 563, 571 (1971) (Stewart, J., concurring) (guidelines entitled to 
great weight because department has “reasonably and consistently” interpreted § 601).

325. See General Elec. Co. v. Gilbert, 429 U.S. 125, 142-43 (1976) (new title VII guideline, inconsis
tent with previous agency position, entitled to little weight in construing act).

326. The current regulations of the Department of Health and Human Services (HHS) continue to 
use an effects-oriented definition of discrimination. See 45 C.F.R. § 80.3(b)(2) (1980) (grantees may not 
“utilize criteria or methods of administration which have the effect of subjecting individuals to discrim
ination”) (emphasis added); id. § 80.3(b)(3) (grantee may not “make selections with the effect" of sub
jecting individuals to discrimination) (emphasis added). The same is true of the regulations of the 
Department of Education. See 45 Fed. Reg. 30,802, 30,918-19 (1980) (to be codified in 34 C.F.R 
§§ 100.3(b)(2), .3(b)(3) (1981)) (same language as HHS regulations); cf. 45 C.F.R. §§ 80.3(b)(2), .3(b)(3) 
(1979) (original HEW regulations containing same language).

327. See 1 Office of Standards, Policy and Research, Office for Civil Rights, U.S. Dep't 
of Health & Human Services, Digest of Significant Case-Related Memoranda 9-13 (Decem
ber 1981) (closure of hospitals violates title VI if it has “disproportionate adverse [racial] effect“ on 
program beneficiaries unless “necessary” to further program objective and there is no alternative with 
lesser disproportionate impact); Office of Standards, Policy and Research, Office for Civil 
Rights, U.S Dep’t of Health, Educ. & Welfare, Digest of Significant Case-Related Memo
randa 10-11 (April Sc May 1979) (admissions tests having “disproportionate impact on minority candi
dates” unacceptable unless validated).

328. See Lau v. Nichols, 414 U.S. 563, 568 (1971) (under bilingual education guidelines discrimina
tory effect per se discrimination; affirmative duty arises to eliminate adverse effect).

A recognition that Lau interpreted the guidelines to establish a per se effects test eliminates some of 
the confusion regarding how to apply the effects test. In NAACP v. Medical Center, Inc., 50 U.S.L.W. 
2032 (3d Cir. June 29, 1981) (en banc), the Third Circuit considered the two different effects theories 
that can apply to title VII cases in an effort to determine the test for title VI. Id. at 2033. The eviden
tiary effects test employed in some title VII cases is inapposite to a title VI claim because it focuses on 
intent. See Fumco Constr. Co. v. Waters, 438 U.S. 567, 576 (1978) (burden on plaintiff to prove prima 
facie case of intentional discrimination; burden shifts to defendant to justify actions). The per se effects 
test used in other title VII cases, however, is relevant because it relies primarily on effects. See Interna
tional Bhd. of Teamsters v. United States, 431 U.S. 324, 335 n. 15 (1977) (dictum) (acknowledging alter
native title VII theory in which proof of discriminatory motive unnecessary).

329 Justice Department guidelines have established uniform model standards for regulations under 
title VI Dunn, supra note 68, at 55. All current regulations appear to adopt an effects test. See note 2 
supra (listing regulations). There may be no current regulations, therefore, that are silent on choice of 
intent or impact. 



48 The Georgetown Law Journal [Vol. 70:1

sive,330 the legislative history suggests that in 1964 Congress thought the intent 
test was less intrusive than the effects test and that adoption of an effects test 
would demand a stronger display of presidential will.331 Consequently, agen
cies whose regulations are silent should have no more authority at the guide
lines stage than those whose regulations adopt an intent test for 
discrimination.332

330. Some might believe that the intent test is very intrusive, because it examines normally sacro
sanct mental processes and personal thoughts. Cf. Herbert v. Lando, 568 F.2d 974, 984, 995 (2d Cir. 
1977) (discovery seeking to establish journalist’s motive in libel case impermissible inquiry into 
thoughts and opinions), rev'd, 441 U.S 153 (1979); Fed. R. Civ. P. 26(b)(2) (mental processes of coun
sel privileged). The effects test, on the other hand, measures objectively verifiable phenomena. The 
intent test may not be substantially more intrusive than the effects test if effects are used as evidence of 
intent. See Village of Arlington Heights v. Metropolitan Hous. Dev. Corp., 429 U.S. 252, 267-68 (1977) 
(allowing use of objective evidence of effect to prove intent).

331. See text accompanying notes 177-91 supra (criticism of Celebreeze testimony concerning racial 
imbalance).

332. See text accompanying note 315 supra (discussing guideline authority of agencies under intent 
regulations). The same conclusions would also apply to title IX regulations and guidelines because 
those regulations are also subject to presidential approval. See note 257 supra (quoting text of title IX).

333. See Neustadt, The Administration's Regulatory Reform Program: An Overview, 32 Ad. L. Rev. 
129, 131 (1980) (explaining erosion of public support for government regulation); Proceedings of the 
National Conference on Federal Regulation; Roads to Reform. Panel IV: Improving the Administrative 
Process—Time for a New APA, 32 Ad. L. Rev. 287, 294 (1980) (Judge Leventhal stating that populist 
mood against technical bureaucrats).

334. See House Subcomm. Hearings, supra note 43, at 1890 (remarks of Chairman Celler) (“title VI

IV. Conclusion

This investigation of the history of title VI demonstrates the fundamental 
misconception of previous arguments as to whether the statute adopts the con
stitutional “intent” standard or a more probing “effects” test for defining dis
crimination. Although the path to understanding here is as convoluted as the 
plot of an Agatha Christie thriller, the evidence suggests that title VI repre
sented a carefully crafted compromise in the House. An essential linchpin of 
that compromise was the decision to grant executive departments and agencies 
wide latitude in defining “discrimination.” Although later Senate debates con
tained constitutional rhetoric, the Senate acted, and understood itself to be 
acting, on no fresh initiatives and only confirmed the House compromise. In
deed, the very political considerations written into the text of title VI negate 
the idea that the Eighty-Eighth Congress saw the statute as resolutely cotermi
nous with constitutional doctrine. No later Congress has overturned that judg
ment, and subsequent legislation modeled on title VI and protecting women, 
handicapped persons, and aged persons, suggests that recent Congresses have 
understood the statutory language to authorize agency action against forms of 
discrimination not proscribed by the Constitution.

Title VI specifies no definition of “discrimination”; rather, it authorizes de
partments and agencies to adopt definitions appropriate for their respective 
programs. This notion of wide administrative discretion may be unfashion
able today,333 but it was not so regarded by Congress in 1964. In those less 
cynical days “administrative expertise” was more than a myth and trust in 
bureaucrats more than a naive and defeated political program.334 Even the 
statute’s principal check on bureaucratic excess, presidential approval of regu
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lations defining discrimination, reflected congressional reliance primarily on 
political rather than judicial safeguards.

This new investigation into the origins of title VI suggests that solving the 
problem of how courts should deal with the statute requires a fundamental 
recasting of the problem. Because Congress adopted a regulatory model for 
title VI, administrative, rather than constitutional, law provides the framework 
for analysis. Thus, courts should accord agencies wide definitional power in 
formulating regulations approved by the President. They should recognize no 
such power, however, when agencies initially seek to define discrimination by 
unapproved guidelines or other informal rulemaking. Judicial willingness to 
enforce the abuse-control mechanism chosen by Congress—presidential ap
proval of regulations—would render unnecessary the courts’ attempts to bring 
agencies to heel by requiring them to echo the court-declared terms of the 
Constitution.

offers wide discretion .... Those who want to give that kind of discretion will vote for title VI”); id. at 
2164 (remarks of Rep Rodino) (“administrators have . . . done a superior job”).
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Reflecting the recent political and economic climate, both Congress and 
the business community increasingly have scrutinized and criticized 
agency funding of public participation in administrative proceedings. 
They have charged that these funding programs represent expensive, 
one-sided subsidies for proponents of additional regulation. To deter
mine the validity of this and other criticisms. Professor Boyer examines 
the Federal Trade Commission’s compensation provision, its implemen
tation over a four-year period, and its effects on rulemaking proceed
ings. Professor Boyer concludes that much of the criticism directed at 
the Commission was a result of the agency’s limited resources, and the 

fundamental tension between the compensation statute’s “technocratic” 
and “democratic” objectives. Professor Boyer notes that without 
clearer legislative direction as to the balance desired between these com
peting values, the ultimate success of the Federal Trade Commission’s 
funding program is indeterminable.
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Part One: Implementation

I. Introduction: The Unexpected Program

In 1975, the Federal Trade Commission (FTC) became the first major fed
eral regulatory agency1 possessing explicit statutory authority to fund public 
participation in agency proceedings. The Magnuson-Moss Act,2 which con
firmed and expanded the agency’s power to issue trade regulation rules 
(TRR’s) supported by strong legal sanctions,3 also empowered the FTC to 
“provide compensation for reasonable attorneys fees, expert witness fees, and 
other costs of participating” in rulemaking proceedings.4 The FTC had 
neither sought nor anticipated this grant of authority, and in many respects 
lacked both the organizational structure and experience to utilize it effectively. 
The direct funding program initially made few demands on agency resources, 
and operated in relative obscurity. By 1979, however, the political climate had 
changed dramatically. The Magnuson-Moss compensation plan became a ma
jor issue in the bitter controversy over the future role of the FTC and the 
direction of regulatory reform.5

6. See Office of Communication of United Church of Christ v. FCC, 359 F.2d 994, 1002 (D C. Cir. 
1966) (responsible representatives of listening public have standing as parties in interest to intervene 
and to contest renewal of broadcast license before FCC). The ACUS generally supported the liberali
zation of the public’s right to participate in administrative proceedings, subject to adequate controls 
against tactics of delay or obstruction. 1 C.F.R. § 305.71-6 (1981) (Public Parlicipation in Administrative 
Hearings, Recommendation 71-6). See also Cramton, The Why, Where and How of Broadened Public 
Participation in the Administrative Process, 60 Geo. L.J. 525 (1972); Gellhom, Public Participation in 
Administrative Proceedings, 81 Yale L.J. 359 (1972).

7. See generally Council for Public Interest Law, Balancing the Scales of Justice: Fi
nancing Public Interest Law in America 234-37 (1976) [hereinafter Financing Public Interest 
Law]; Foster, Playing It Safe on $11 Million A Year, Juris Doctor, June-July 1973, at 9-12, 15; Jaffe. 
Public Interest Law—Five Years Later, 62 A.B.A.J. 982 (1976); Terris. Hard Times Ahead For Public 
Interest Law, Juris Doctor, July-August 1974, at 22.

8. Alyeska Pipeline Co. v. Wilderness Soc’y, 421 U.S. 240. 247 (1975). The United States Court of 
Appeals for the District of Columbia Circuit, which had been reversed by the Supreme Court in the

Prior to passage of the Magnuson-Moss compensation authority, numerous 
legal and administrative victories had established broad rights of public partic
ipation in agency proceedings.6 By the mid-1970’s, however, private funding 
of such participation was declining. Private foundations that had provided 
“seed money” to establish advocacy groups began to limit their grants to par
ticular program areas.7 In 1975, the Supreme Court held that “fee-shifting” 
arrangements that imposed the costs of public interest participation on the reg
ulated industry required specific legislative approval.8 In addition, legislative

1. See generally Senate Comm, on Governmental Affairs, Study of Federal Regulation, 
Vol. Ill: Public Participation in Regulatory Agency Proceedings, S. Doc. No. 71, 95th 
Cong., 1st Sess. 91-97 (1977).

2. Pub. L. No. 93-637, § 202(h)(1), 88 Stat. 2183-2203 (1975) (codified at 15 U.S.C. § 57a(h)(l) 
(1976)). The Federal Trade Commission Improvements Act of 1980 amended the FTC’s compensation 
authority and the rulemaking provisions to which it relates. Pub. L. No. 96-252, 94 Stat. 374 (1980).

3. Until the United States Court of Appeals for the District of Columbia Circuit upheld the FTC's 
authority to issue substantive consumer protection rules in National Petroleum Refiners Ass'n v. FTC, 
482 F.2d 672, 698 (D.C. Cir. 1973), the agency’s power to issue trade regulation rules (TRR’s) with the 
force and effect of law had been in doubt. See generally A .L. Fritschler, Smoking and Politics (2d 
ed. paper 1975). 

4. 15 U.S.C. § 57a(h)(l) (1976).
5. See notes 21, 71 & 154 infra (reporting comments by members of Congress and congressional 

response thereto).
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proposals to create a federal Consumer Advocacy Agency were defeated de
spite vigorous lobbying efforts by their proponents and strong support from the 
Carter Administration.* 9 Thus, compensation programs like that of the 
Magnuson-Moss Act became increasingly important10 to the continued effec
tiveness of the public interest movement.11

Alyeska decision, later concluded that the Alyeska rationale governed questions of the agencies’ power 
to order fee-shifting; thus, neither a court nor an agency could require payment of an adverse party’s 
attorneys’ fees without explicit congressional authorization. Turner v. FCC, 514 F.2d 1354, 1356 (D.C 
Cir, 1975). The Public Utility Regulatory Policies Act of 1978, 16 U.S.C. § 2632 (Supp. Ill 1979), is a 
statute authorizing such fee-shifting.

9. See generally N.Y. Times. April 7, 1977, § A, at 1, col. 2; id., June 30, 1977, § A, at 10, col. 3; id.. 
Nov, 2, 1977, § A, at 19. col. 6.

10. Another funding approach which gained at least limited acceptance is the “check-ofl” system, in 
which customers of regulated utilities authorize automatic additions to their bills to support public 
interest advocacy. See generally Nader. Consumerism and Legal Services: The Merging of Movements, 
in The Role of Research in the Delivery of Legal Services 97, 101-02 (L. Brickman & R 
Lempert eds., paper ed. 1976). Many of the Nader-inspired public interest research groups (PIRG’s) 
are supported by similar check-off systems attached to student tuition and fees at colleges and universi
ties.

In addition, there was a limited revival of interest in the establishment of separate consumer advo
cacy offices within the agencies—an idea that traces back at least to the New Deal. See generally Nel
son. Representation of the Consumer Interest in the Federal Government, 6 La w & Contemp. Prob 151 
(1939). For discussions of more contemporary versions of this approach, see also Report by the 
Comptroller General of the United States. Organizing the Federal Communications 
Commission for Greater Management and Regulatory Effectiveness 23-24 (1979) (CED-79- 
107); Bloch & Stein, The Public Counsel Concept in Practice: The Regional Rail Reorganization Act of 
1973, 16 Wm. & Mary L Rev. 215, 218-21 (1975); Murphy & Hoffman, Current Models for Improving 
Public Representation in the Administrative Process, 28 Ad. L. Rev. 391, 402-07 (1976); Note, Federal 
Agency Assistance to Impecunious Intervenors, 88 Harv. L. Rev. 1815, 1819-22 (1975).

11. The term “public interest movement” refers to the loose coalition of consumer, environmental, 
and similar constituency groups that arose in the 1960’s. Use of the term is not intended to express an 
opinion on the much-debated question whether these advocacy groups actually do serve “the public 
interest.” The term is used here as a shorthand reference to constituency or membership organizations 
whose supporters typically do not have a sufficiently large and individualized economic stake in the 
outcome of an administrative or judicial proceeding to make individual participation economically 
attractive. “Collective goods organizations" might be a more accurate description of such groups, but 
the term has not entered the general usage. See notes 191-92 infra and accompanying text (discussing 
consumer protection as “collective good”). For historical discussions of the emergence of these advo
cacy groups. see Financing Public Interest Law, supra note 7, at 19-70; F. Marks, K Leswing & 
B Fortinsky, The Lawyer, The Public and Professional Responsibility 7-45 (1972); Rabin, 
Lawyers in Social Change: Perspectives on Public Interest Law, 28 Stan. L. Rev. 207, 209-27 (1976). 
The non-legal aspects of the public interest movement are described in J. Berry, Lobbying for the 
People (paper ed. 1977).

12. Whether agencies had such implied authority proved a surprisingly difficult question to answer 
At the instigation of the FTC, the Comptroller General had issued a series of rulings concluding that 
many of the major regulatory agencies did have implied power at least in some circumstances. See 
Note, Funding Public Participation in Agency Proceedings, 27 Am. U. L. Rev. 981, 984-88 (1978) (dis
cussing Comptroller’s criteria for determining when compensation appropriate).

In 1969, the FTC ruled that it would not prosecute cease-and-desist cases against indigent respon
dents because an unrepresented litigant might be denied due process of law. In re American Chinchilla 
Corp., 76 F.T.C. 1016, 1034-39 (1969). The Commission avoided the issue of its authority to provide 
compensation in American Chinchilla by dismissing the complaint against the respondent. Id. at 1039 
A subsequent case involving an indigency claim, however, forced the agency to consider the question 
See In re Universe Chemicals, Inc., 77 F.T.C. 598, 635-36 (1970). The agency responded by developing 
more detailed procedures for passing upon indigency claims, id. at 1651-54 (interlocutory order requir
ing affidavit of financial status), by arranging for volunteer counsel through the American Bar Associa-

Many agencies were uncertain whether the authority to establish compensa
tion programs was implied under existing authorization and appropriations 
statutes,12 and they responded in markedly different ways to public partici
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pants’ funding requests.13 Bills designed to end this confusion by extending 
direct funding authority across a broad spectrum of regulatory agencies and

tion’s Section on Antitrust Law, id. at 1673-74 (interlocutory order), and by issuing a policy statement 
that institutionalized these approaches. 35 Fed. Reg. 18,998 (1970).

At about the same time. Students Opposing Unfair Practices (SOUP), a public interest group that 
had intervened in an FTC deceptive practices case to argue for a stronger remedy, petitioned the Com
mission to reimburse the group for some of its expenses. In re Firestone Tire and Rubber Co., 77 
F T C. 1666, 1667-70 (1970) (opinion and order granting limited intervention). See also In re Campbel 
Coup [sic] Co., 77 F T C. 664, 671 (1970) (denial of SOUP’s request for further intervention; grant of 
free transcript instead). SOUP requested that they be granted leave to proceed in forma pauperis and 
that the Commission provide them with three kinds of financial assistance: exemption from the rules 
that multiple copies of documents be filed, reimbursement of discovery expenses, and payment of wit
ness fees by the FTC. In re Firestone Tire and Rubber Co., 78 F.T.C. 1572 (1971) (interlocutory order). 
The Commission divided sharply on whether it would be legal to use agency funds for such purposes. 
Therefore, the agency requested a formal ruling from the Comptroller General defining the scope of its 
authority to compensate participants. Id. at 1573. The Comptroller responded that the FTC could use 
its appropriations to underwrite the travel and subsistence expenses, transcript costs, attorneys’ ex
penses, and witness fees of impecunious respondents and intervenors, if the agency found that the 
expenditures were necessary to ensure full and fair consideration of a pending matter. In other words, 
the Commission had “reasonable discretion” to determine what constituted “necessary expenses” 
within the meaning of the appropriations statutes. Public Participation in Federal Agency Proceedings: 
Hearings on S. 2715 Before the Subcomm, on Administrative Practice and Procedure of the Senate Comm, 
on the Judiciary, 94th Cong., 2d Sess. 281 (1976) (opinion of the Comptroller General) [hereinafter 
Hearings on S. 2715],

The United States Court of Appeals for the Second Circuit, however, disagreed with the Comptroller 
General. In the prolonged Greene County litigation, the court held that the Federal Energy Regulatory 
Commission (formerly known as the Federal Power Commission) could not reimburse intervenors in a 
licensing hearing without specific congressional approval. Greene County Planning Bd. v. Federal 
Power Comm’n, 559 F.2d 1237, 1239 (2d Cir. 1977) (en banc), cert, denied. 434 U.S. 1086 (1978). The 
court stated: "The authority of a Commission to disburse funds must come from Congress . . . and it is 
for Congress, not the Comptroller General, to set the conditions under which payments, if any, should 
be made." Id. at 1239.

Agency uncertainty regarding the scope of existing funding authority was aggravated by two addi
tional factors. First, the Greene County controversy had been pending before the FPC and the courts 
for approximately a decade before certiorari finally was denied. Brief for the Federal Power Commis
sion on Petition for a Writ of Certiorari at 3-8, Greene County Planning Bd. v. Federal Power Comm’n, 
434 U.S. 1086 (1978). Second, the Department of Justice refused to follow the Second Circuit’s hold
ing, stating that Greene County should be limited to its facts. See Legal Times of Washington. June 26, 
1978, at 4. col. 3 (Attorney General Bell reaffirms commitment to allow agencies broad discretion to 
award attorneys’ fees to participants in proceedings). An official at the Justice Department stated that:

Because the holding of the Second Circuit in Greene County involved only a construction 
given to the Federal Power Act. . we think it clear that no department or agency . other 
than possibly FERC is bound by that holding. Nor do we think that the Second Circuit . . . 
announced a principle of law broad enough to cover other departments and agencies.

Letter from John M Harmon, Assistant Attorney General, Office of Legal Counsel, United States 
Dep’t of Justice to Linda Heller Kamm, General Counsel, United States Dep’t of Transportation 2 
(March I, 1978).

13. Some agencies launched experimental “implied authority” funding programs. See, eg.. 43 Fed. 
Reg. 23,560 (1978) (Consumer Product Safety Commission. Interim Policies and Procedures for Tem
porary Program); 43 Fed. Reg. 17,806 (1978) (Final Rule. National Oceanic and Atmospheric Adminis
tration, United States Dep’t of Commerce); 42 Fed. Reg. 2,864 (1977) (United States Dep’t of 
Transportation, National Highway Traffic Safety Administration, Final Rule and Advance Notice of 
Proposed Rulemaking). See also 44 Fed. Reg. 23,044 (1979) (Food and Drug Administration, Proposed 
Rule); 44 Fed. Reg. 17,507 (1979) (United States Dep’t of Agriculture, Notice of Proposed Rulemak
ing); 43 Fed. Reg. 30,834 (1978) (Federal Communications Commission, Notice of Inquiry). In a court 
challenge decided after the Greene County case, the Department of Agriculture successfully defended 
its power to support public participation. Chamber of Commerce v. United States Dep’t of Agriculture, 
459 F. Supp. 216, 221 (D.D.C. 1978) (even in absence of explicit statutory authority, federal agency can 
fund study by consumer group concerning probable impact of proposed rules on consumers).

Other agencies refused to act without a clearer expression of congressional support. The Nuclear 
Regulatory Commission’s statement accompanying its decision not to establish a direct funding pro
gram expressed this view in part: 
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proceedings reached the committee hearing stage in the Ninety-Fourth and 
Ninety-Fifth Congresses.* 14 These direct funding proposals gained some influ
ential supporters. Prestigious professional groups endorsed the concept of sup
port for public participation.15 The Carter Administration’s regulatory reform 
program16 incorporated direct funding authority as a major feature, as did sev
eral related proposals in the Ninety-Sixth Congress.17 Despite these efforts, 
however, by the late 1970’s a strong backlash had developed against direct 
funding in general and the FTC’s program in particular.

Fundmg involves the direct transfer of public money to support a private viewpoint; a view
point which is not subject to control or oversight by the public’s elected representatives and 
which may or may not reflect the views of many members of the public .... From our 
perspective, we lack not only the statutory authority to provide funding, but we also find, as a 
policy matter, that a non-elected regulatory commission is not the proper institution to expend 
public funds in this fashion absent express Congressional authorization.

41 Fed. Reg. 50,831 (1976).
14. See. e.g., S. 270. 95th Cong., 1st Sess. (1977) (to amend Administrative Procedure Act to permit 

awards of reasonable attorneys’ fees and other expenses for public participation in federal agency pro
ceedings); S. 2715. 94th Cong., 1st Sess. (1976) (same); H.R. 8798, 95th Cong., 1st Sess. (1977) (same); 
HR. 3361, 95th Cong., 1st Sess. (1977) (same); H R. 13,901, 94th Cong., 2d Sess. (1976) (same). See 
generally Hearings on S. 2715, supra note 12.

15. See generally American Bar Association Commission on Law and the Economy. Fed
eral Regulation: Roads to Reform 124-26 (Exposure Draft 1978); Special Committee on Pub
lic Interest Practice of the American Bar Association, Implementing the Lawyer’s Public 
Interest Practice Obligation (1977); Public Interest Law: Down But Not Out, 63 A.B.A.J. 161 
(1977); Statement of Sara-Ann Determan, Member, Special Committee on Public Interest Practice. 
American Bar Association, before the Subcomm, on Administrative Practice and Procedure of the Sen
ate Comm, on Agency Proceedings (July 20, 1979). See also Committee on Federal Legislation. Attor
neys Feesfor Public Interest Participation in Federal Agency Proceedings, 31 Record of the Ass’n of 
the Bar of the City of N, Y. 675 (1976). This Committee concluded that the desirability of funding 
such participation was no longer open to dispute:

In the last decade Congress has held over 25 hearings dealing with the need for greater 
public participation in the administrative process. The record compiled establishes that 
greater public participation in agency proceedings will be of great value to a fair determina
tion of the overall public interest ....
... A consensus appears to have been reached that the agencies will perform more expertly 
in the public interest if they receive input from independent sources who have no significant 
economic stake in the outcome of the proceedings.
Balance among the viewpoints expressed before federal agencies is essential.

Id. at 679-80.
16. See S. 755, 96th Cong., 1st Sess., § 302 (1979) (each agency to administer own funding program 

with ACUS reporting to President on agencies that fail to make effective use of compensation author
ity). Upon defeat of the consumer advocacy agency bill, the Carter Administration made several efforts 
to increase consumer advocacy. One step was to increase the policy-making power of in-house con
sumer advocate, Esther Peterson. Wash Post, May 1, 1978, § D, at 9, col. 1 According to newspaper 
accounts, this approach was functionally similar in some ways to the proposed consumer advocacy 
agency: “Peterson will now be able to express her opinion on any issue that would affect consumers 
before the President’s decision memorandum on that issue is prepared . . . She will report on the effect 
any administrative action would have on consumers . . . .” Id.

In addition, the Administration’s 1978 Executive Order on Improving Government Regulations di
rected the agencies to “give the public an early and meaningful opportunity to participate in the devel
opment of agency regulations.” Exec. Order No. 12,044, 43 Fed. Reg. 12.661-62 (1978). Subsequently, 
the President issued a memorandum to the heads of executive departments and agencies urging them to 
examine the scope of their existing power to compensate public participants, and to consult with the 
White House staff concerning the existence and use of this authority. Memorandum from the President 
on Public Participation in Federal Agency Proceedings, 15 Weekly Comp, of Pres. Doc. 867 (1979).

17. E.g, S. 262, 96th Cong., 1st Sess., §403 (1979) (ACUS provides financial assistance); S. 1291, 
96th Cong., 1st Sess., § 104 (1979) (ACUS provides financial assistance after consultation with agency); 
H R. 254, 96th Cong., 1st Sess., § 201 (1979) (each agency to administer own funding program)

To the regulatory targets—the firms, trade associations, and individuals sub
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ject to rules written by the FTC and other agencies—the costs of regulation 
became an issue of great practical and symbolic importance. Aroused by the 
wave of safety, environmental, and consumer protection rules issued during 
the 1970’s, and supported by a growing body of scholarship that questioned the 
basic purposes and effects of regulation,18 the business community resisted 
with increasing vigor and success what it considered to be excessive or mis
guided regulation. This resistance was most apparent in demands for a regula
tory analysis requirement that would force agencies to make detailed, 
systematic cost-benefit assessments of proposed regulations,19 but the business 
community also resented the direct costs of participating in the administrative 
process. As regulators attempted to control more aspects of business behavior, 
the expense of complying with subpoenas, of submitting required reports, and 
of hiring lawyers and experts to defend against particular agency proposals 
mounted steadily. In this setting, the Magnuson-Moss compensation program 
easily was viewed by the regulated as a one-sided support system for oppo
nents invariably seeking more onerous regulation.20

This theme was played repeatedly in legislative debates.21 The compensa
tion program was publicly denounced as a “slush fund”22 that the FTC used to

18. See generally G. Stigler, The Citizen and the State: Essays on Regulation (paper ed. 
1975); Breyer, Analyzing Regulatory Failure: Mismatches, Less Restrictive Alternatives, and Reform, 92 
Harv. L. Rev. 549 (1979).

19. Regulatory Flexibility Act, Pub L. No. 96-354, 94 Stat. 1164 (1980) (requiring agencies to pre
pare preliminary and final regulatory flexibility analyses for purpose of minimizing economic impact of 
rules on small businesses); Exec. Order No. 12,044, 3 C.F.R. § 152 (1978) (directing executive depart
ments to prepare regulatory analysis of major rules).

20. For example, the Chamber of Commerce of the United States denounced the program in the 
following terms:

Evidence had begun to surface that the agency was using the taxpayers’ money to “stack the 
record” in rulemaking proceedings by donating hundreds of thousands of dollars to biased 
"public interest” groups. These groups in turn merely parroted the FTC staff opinions in 
support of a proposed rule at public hearings.

Regulatory Action Network Washington Watch 5 (No. 3 March. 1980).
21. See [1979] 907 Antitrust & Trade Reg. Rep. (BNA) 5, § A. Senator Dale Bumpers, Demo

crat from Arkansas asked: “Aren’t all those groups [that were funded in the Children's Advertising 
rulemaking) in favor of the FTC rule proposal?” Id. FTC officials admitted that the seven funded 
groups did favor some action, but noted that they had disagreed about the specific remedy. Id.

[Senator] Danforth blasted the FTC for funding groups friendly to agency positions, and he 
questioned selection procedures. “How much of your money goes to people who tell the 
Commission you’re all wet? he demanded of the four commissioners and the dozen FTC staff 
members seated before him. His line of questioning was joined in by Subcommittee Chair
man Wendell Ford (D-Ky), who has authorized his staff to undertake a very close look at the 
program .... Commerce Committee Chairman Howard Cannon (D-Nev) also has raised 
questions about the program in a recent letter to the FTC.

[1979] 912 Antitrust & Trade Reg. Rep. (BNA) 13, § A.
22. James J. Kilpatrick coined the phrase in a syndicated column that said in part:

Ninety percent of the [FTC compensation] money has gone to “public interest" groups whose 
whole reason for being is to encourage more federal rules and regulations.

The FTC has no more business paying tax funds to witnesses than a committee of Congress 
would have in paying Ralph Nader to testify on a consumer protection bill. The rule ought to 
be that all witnesses stand equally at the bar, but with the FTC’s slush fund, some are more 
equal than others.

Buffalo Evening News, June 1, 1979, at 20, cols. 6-7. 
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maintain a stable of “kept critics.”23 Corrective legislation was thought neces
sary to achieve the original goal of providing public participation funding for 
“the needy, not the greedy.”24 The FTC and its dwindling circle of supporters 
defended the compensation program with equal vigor, albeit with less colorful 
rhetoric.25 In the end. the direct funding authority survived the numerous 
1980 amendments to the FTC Act with only a few additional limits on the 
agency’s discretion.26 These limitations were not the worst political setback 
the FTC suffered during this period,27 but they reflected the shadow of suspi
cion the legislative oversight process had cast not only on the FTC’s adminis
tration of the program, but also on the concept of compensating public 
participants in administrative proceedings.

This article evaluates the extent to which this criticism of the FTC and its 
direct funding program was justified. It examines the FTC’s implementation 
of the compensation program and the program’s effects, from its enactment in 
1975 through January, 1979.28 First, the article discusses the FTC’s adminis-

23. [1980] 951 Antitrust & Trade Reg. Rep. (BNA) 8-9, § A (quote attributed to Sen. Alan K 
Simpson).

24. Id.
25. See [1979] 931 Antitrust & Trade Reg. Rep. (BNA) 26, § A (strong public presence necessary 

in regulatory proceedings that often proceed with only perfunctory public presence); [1979] 912 Anti
trust & Trade Reg. Rep. (BNA) 12-13, § A (Commissioner Pertschuk defending public participation 
funding as "the single most important action we have taken to improve the regulatory process"); [1979] 
907 Antitrust & Trade Reg. Rep. (BNA) 5. § A (funding program necessary to balance advocacy 
before Commission).

The FTC’s general approach in defending the program is reflected in the following excerpt from a 
guest opinion column written by Chairman Michael Pertschuk in The Washington Post '.

[The] Chamber of Commerce, the toy manufacturers and some congressmen have generously 
offered to relieve us of the necessity of having to listen to consumers and small business advo
cates by urging termination of the public participation program ....

This would leave the opportunity of criticizing our staffs proposals to those business inter
ests that can afford to do so (helped, of course, oy their right to deduct the cost of whatever 
they spend from their taxable income) ....

As an individual commissioner, I know that 1 have benefited enormously from this clash of 
advocacy [that the program makes possible].

Wash. Post. June 26, 1979, § A. at 19, col. 6.
26. The amendments stipulate that no person can receive more than $75,000 for participation in anv 

single rulemaking proceeding, and no more than $50,000 in any fiscal year. They also require that 25*7  
of the appropriated compensation fund be set aside for small business, and they direct the Commission 
to create a special small business outreach program. The FTC Improvements Act of 1980, Pub. L. No 
96-252, § 10, 94 Stat. 374.

27. At one point the FTC’s appropriation lapsed, and the agency was forced to shut down. See 
Brown, FTC Temporarily Closed in Budget Dispute, Wash. Post. May 1, 1980, § B. at I. col. I. The FTC 
Improvements Act of 1980, Pub. L. No. 96-252, 94 Stat. 374, imposes various new substantive and 
procedural checks on the agency’s power to issue trade regulation rules. Among other restrictions, the 
Improvements Act limits the FTC’s ability to use unfairness theories in rulemaking, id. § 11(b). places 
special restrictions or bans on several pending proceedings, id. §§ 7, 11, 19, requires the agency to 
prepare a preliminary and final regulatory analysis of rules, id. § 15, directs the agency to publish and 
transmit to Congress an advance notice of proposed rulemaking, id. § 8, and subjects final rules to a 
legislative veto. Id. §21.

28. This article relied on several data sources to reach its conclusions: agency records and documents 
relating to the compensation program, observations of meetings and rulemaking hearings, interviews 
with agency staff members and outside participants, and responses to a survey questionnaire by wit
nesses in several proceedings in which compensation was awarded.

The January, 1979 cutoff point was established primarily because the agency supporting this study, 
the Administrative Conference of the United States, required sufficient lead time to produce and evalu-
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tration of the compensation program and the criteria and procedures the 
agency developed for awarding funding to public intervenors. This initial sec
tion also examines the compensation statute and notes the ambiguity of pur
pose inherent in its language. This examination suggests that a fundamental 
tension between the “technocratic” and “democratic” objectives of the statute 
hampered the FTC’s development of funding criteria. The democratic and 
technocratic views of the rulemaking process imply different approaches to de
fining the types of persons and activities that should be funded, and the kinds 
of controls that should be established over their participation. The article ar
gues that without consensus or clear legislative guidance on the focus of the 
compensation statute, the FTC was inevitably vulnerable to criticism.

Second, the article evaluates the FTC’s actual implementation of the pro
gram. The picture that emerges from this examination of the program’s imple
mentation is more complex and ambiguous than the generalities of the 
political debate. This second section concludes that in administrative terms, 
the FTC’s implementation efforts were at least partially successful; many of the 
Commission's difficulties were attributable to limited resources, and many of 
these deficiencies were cured by 1979. Moreover, the fundamental ambiva
lence in the statute and in the theory of public participation in rulemaking that 
evolved in the 1970’s left the FTC with questions which had no right answers.

Finally, the article attempts to assess the effects of the compensation pro
gram, and concludes that the plan’s ultimate success or failure is impossible to 
establish because of the obscurity of its objectives. Assuming that a major 
purpose of the drafters was balanced participation by all competing interests in 
rulemaking proceedings, this final section analyzes the program’s effect upon 
balanced advocacy and upon final agency decisions. Although compensated 
participants performed as competently as their uncompensated counterparts in 
the proceedings studied, the article concludes that it is impossible to determine 
whether the compensated participants affected the FTC’s final rules because 
there is no objective measure of a participant’s influence on the final results of 
a rulemaking proceeding. In addition, this section concludes that direct fund
ing programs are not likely to succeed, or to be perceived as successful, unless 
there is better legislative guidance as to the proper balance to be struck be
tween technical competence and grassroots participation.

II. The FTC Organizes For Implementation

When the Magnuson-Moss Act became effective, several basic implementa
tion issues confronted the FTC. The most immediate task was to adapt the 
agency’s organization and procedures to the consideration of requests for 
funding. The FTC needed to assign people to run the program, to establish 
lines of authority and areas of responsibility, and to devise a process for col-

ate a report that it was required to submit to Congress by a fixed date. This cutoff date made it impossi
ble to gather detailed information about puolic participation in some of the later (and most 
controversial) proceedings, such as the Children's Advertising and Standards and Certification TRR’s. 
January, 1979, however, roughly corresponds to the point at which the FTC came under heavy public 
and congressional criticism for its handling of the compensation program. Thus, the data reviewed in 
this article provide a reasonably comprehensive picture of the compensation program's operation 
before it became the focus of public controversy. 
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lecting information and for ruling on funding applications. In addition, the 
agency had to choose from among several different strategies for applying the 
statute’s broad standards29 to individual cases. At one extreme, the FTC could 
seek to preserve maximum agency discretion by issuing vague operational 
standards and by failing to explain individual funding decisions. Following an 
intermediate course of action, it could confine its discretion by allowing de
tailed standards to evolve on a case-by-case basis—that is, by ruling on ques
tions as they arose, and by using these rulings as precedents.30 Finally, the 
FTC could have developed a highly detailed set of operational standards at the 
outset and then have refined these rules as problems or omissions became 
apparent.

29. In its entirety, the relevant section of the compensation statute provided:
The Commission may. pursuant to rules prescribed by it. provide compensation for reason
able attorneys fees, expert witness fees, and other costs of participating in a rulemaking pro
ceeding under this section to any person (A) who has. or represents, an interest (i) which 
would not otherwise be adequately represented in such proceedings, and (ii) representation of 
which is necessary for a fair determination of the rulemaking proceeding taken as a whole, 
and (B) who is unable effectively to participate in such proceeding because such person cannot 
afford to pay costs of making oral presentations, conducting cross-examination, and making 
rebuttal submissions in such proceedings.

15 U.S.C. § 57afh)( 1)(1976); see notes 65-69 infra and accompanying text (describing agency’s develop
ment of funding criteria under Magnuson-Moss Act).

30. See generally K. Davis, Discretionary Justice (1969). During the early development of stan
dards, however, these rulings would have provided applicants with little guidance because “action let
ters” were neither readily available, nor were they informative as to the bases of the agency decisions. 
Insufficient resources primarily accounted for these deficiencies. The operation and maintenance of a 
precedent system would have required staff to write explanations of decisions, compile the decisions in 
a manner accessible to users, and check later cases against them. Instead, the letters that were then 
signed by the Bureau Director were not collected in any central system. One copy of the letter was sent 
to the applicant, one placed in the public record of the proceeding for which the application had been 
filed, and one retained in the central compensation files maintained by the Bureau of Consumer Protec
tion (BCP). At the BCP, the action letters were intermingled with other documents relating to a partic
ular compensation decision.

31. Time pressures were generated both internally and externally. When the Magnuson-Moss bill 
neared enactment, a cluster of rulemaking investigations reached the point at which agency staff and 
Commissioners were prepared to begin public proceedings. The FTC delayed these proceedings until 
rules of practice were issued under the new statute. Thus, staffers responsible for establishing these 
rules were understandably anxious to move quickly. Moreover, the Commission was under some pres
sure from external constituencies and congressional oversight bodies to act swiftly on the pending rules. 
See generally B. Boyer, et al., Trade Regulation Rulemaking Procedures of the Federal 
Trade Commission §§ I-VI (May 1979) (unpublished report to Administrative Conference of the 

The Commission faced another important set of decisions regarding the 
level of information, advice, and support to give to potential applicants—in 
short, what “outreach” policy to adopt. Some applicants would know about 
the compensation program and would have definite objectives in particular 
proceedings. In other situations, however, outreach activities might well deter
mine the mix of applicants and the kinds of activities they proposed to under
take. Finally, because the program involved the expenditure of public monies, 
the FTC needed some oversight capability to ensure that the funds were used 
properly.

In general, resource and time constraints influenced both the timing of the 
FTC’s response to these issues and, to a lesser extent, the content of agency 
policy. With limited administrative resources and little time to deliberate,31 
the program administrators tended to respond to problems rather than to an
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ticipate them, and to defer action on questions that did not require an immedi
ate decision. As various difficulties arose during the early implementation of 
the program, the FTC quickly and frequently changed its approach. The ap
plication of standards moved from an informal, highly discretionary process 
through a period in which decisionmakers provided relatively detailed expla
nations to support their determinations. Finally, in 1977, the Commission 
published a fairly detailed set of standards for ruling on compensation re
quests. After it became apparent that a small number of repeat applicants 
were receiving a substantial proportion of available funds, the agency also de
veloped a systematic outreach effort. Audit procedures emerged very late; the 
FTC did not establish a general audit program until the very end of the period 
studied. Agency officials could have, and indeed had, anticipated many of 
these needs early in the program. Unfortunately, these officials lacked suffi
cient resources with which to solve problems at an earlier stage.32

United States) (study of FTC rulemaking procedures under Magnuson-Moss Act) [hereinafter ACUS 
Phase I Report].

32. S. Rep. No. 184, 96th Cong., 1st Sess. 4, reprinted in [1980] U.S. Code Cong. & Ad. News 1073, 
1076 (“Initially, implementation of the compensation program was hampered by a lack of funds avail
able for administrative staff“). After evaluating the FTC's implementation of the program, the ACUS 
recommended that Congress specifically appropriate funds for the administration of any similar pro
grams established in the future.

33. The possibility of conducting antitrust rulemaking proceedings occasionally was discussed both 
within and outside of the FTC during the period covered by this study. See Statement of Michael 
Pertschuk, Chairman, FTC, before the Annual Spring Meeting of the Antitrust Law Section of the 
American Bar Association 8-10 (April 7, 1978) (copy on file at Georgetown Law Journal}. This interest, 
however, never produced any antitrust rulemaking proceedings.

A. FINDING A HOME FOR THE PROGRAM

In 1975, the Federal Trade Commission was organized and staffed primarily 
as a prosecuting agency. Its experience in the administration of grant and con
tract programs was modest, and confined primarily to the procurement of con
sultants and other litigation-support services. As a result, no existing unit 
within the agency could easily assume the administration of the compensation 
program. The immediate need in the early days of implementation, therefore, 
was to find an office with both adequate administrative resources to manage 
the program, and sufficient incentive to make it succeed. At the outset, these 
requirements eliminated several alternatives.

Two of the FTC’s major operating units, the Bureaus of Competition and of 
Economics, were suitably large to afford a reallocation of staff resources. They 
were concerned almost exclusively, however, with the Commission’s antitrust 
mission. By contrast, the compensation authority was tied to rulemaking, 
which was regarded as the domain of the Bureau of Consumer Protection.33 
Thus, both Competition and Economics were unenthusiastic about running a 
program that did not contribute to their work. Some general support units 
independent from the three major bureaus, such as the Office of General 
Counsel and the Executive Director’s office, might have had some interest in 
the compensation program. They appeared, however, to possess neither the 
resources nor the motivation to assume a leadership role. Therefore, by pro
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cess of elimination, the Bureau of Consumer Protection (BCP) became the 
compensation program’s first organizational home.

The agency was not entirely comfortable with delegating this responsibility 
to the BCP. because the Bureau often sponsored or supported the proposed 
rules considered in the proceedings where compensation would be granted. 
Bureau staff attorneys conducted pre-rulemaking investigations, drafted pro
posed rules, appeared at hearings to sponsor and cross-examine witnesses, and 
prepared final reports recommending action to the Commissioners. The BCP 
leadership—the Assistant Directors responsible for particular program areas, 
and the Bureau Director—reviewed and approved the staffs major decisions 
during the course of a rulemaking proceeding. Thus, the Bureau, and more 
particularly the staff attorneys, were likely to feel some commitment to serve as 
advocates for any proposed rule. There was a risk that this role would influ
ence the exercise of discretion in deciding whether to award compensation. In 
fact, or in appearance, the program could be misused to support applicants 
agreeable to the Bureau’s position and to exclude applicants critical of pro
posed rules.

The agency initially resolved this apparent conflict of interest by establishing 
a coordinating committee to represent a variety of constituencies and view
points. This group, at various times called the Screening Committee, the 
Grant Funding Committee, and finally the Compensation Committee, was in
tended to advise the Bureau Director, who then would “sign off’ on particular 
compensation decisions.34 The committee included the Assistant Directors of 
the BCP divisions from which rules originated, as well as representatives from 
the General Counsel’s Office, the Division of Management, and the Bureau 
Director’s personal staff.35 This committee system remained in effect, with mi
nor changes, for approximately three years.36 The system had several advan
tages. It provided a collegial forum in which high level agency officials with 
different perspectives could wrestle with the meaning of the statute and the 
manner in which to allocate funds. Moreover, it offered a means of sharing 
responsibility—in the bureaucratic jargon, “getting a lot of fingerprints on the 
compensation decisions”—which could be useful if the program became a tar
get of criticism.

34. Interview with Lee H. Simowitz, Assistant to Director, BCP (Jan. 27, 1976).
35. Through most of 1976, the divisions represented on the Compensation Committee were National 

Advertising, Marketing Practices, Evaluation, and Special Projects. Late in 1976 the Committee was 
expanded to include a representative from the Division of Special Statutes.

36. The system for providing support services to the Committee was modified during this period 
Initially, one of the Bureau Director’s personal assistants collected documents, scheduled meetings, and 
recorded decisions. By the spring of 1976, the position of Special Assistant for Compensation had been 
created within the Bureau to manage the growing administrative workload. Interview with Bonnie J. 
Naradzay, Special Assistant for Compensation, BCP (Oct. 19, 1976). Early in 1978, a permanent Bu
reau Director replaced two Acting Directors who had supervised the early stages of implementation. 
After some initial involvement in ruling on compensation requests, the new Director delegated this 
responsibility to a Deputy Director in the BCP. Statement of Gale P. Gotschall, Deputy Director for 
Federal-State and Consumer Relations, FTC, on Senate Bill No. 707, Public Service Commission- 
Citizen Participation, before the Economic Affairs Comm, of the Maryland State Senate 2 (Feb 24, 
1978) (copy on file at Georgetown Law Journal).

Nevertheless, the committee structure had its shortcomings. The primary re
sponsibilities of the committee members lay elsewhere. Members lacked suffi
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cient time to read documents, to attend meetings, or simply to think about 
issues raised by the compensation program. Consequently, it was often diffi
cult to schedule meetings and to maintain reasonable continuity and consis
tency in the program. In addition, the Assistant Directors were subject to 
conflicting pressures when staff attorneys in their divisions felt strongly about 
funding a particular applicant. A supervisor incurs an organizational cost 
when he refuses to back subordinates’ recommendations with higher levels of 
authority. At the same time, however, the Assistant Directors were obliged to 
protect both the Director and the agency against ill-considered or biased com
pensation decisions.

This dilemma, admittedly not unique to the compensation program, was in
herent in an Assistant Director’s role as middle manager. But at times the con
flict seemed particularly keen because the compensation program was only a 
peripheral responsibility of the Assistant Directors. Refusing to support the 
staff s compensation recommendation would make it more difficult to disagree 
later on matters more central to the Assistant Director’s function, such as the 
choice of cases to bring or the selection of rule provisions and theories to de
velop in TRR proceedings. Aware of these conflicts, the Compensation Com
mittee adjusted for them in its funding decisions.37

37. The Compensation Committee, aware of staff attitudes, may have weighted or discounted staff 
recommendations accordingly. Interview with Bonnie Naradzay, Special Assistant for Compensation 
(Oct. 19, 1976); Interview with James V. DeLong, Assistant Director. BCP (June 11, 1976).

38. 43 Fed. Reg. 39,083 (1978).
39. The Presiding Officers in TRR proceedings were shifted simultaneously to the General Counsel’s 

office. The Federal Register notice simply stated that “(t)his transfer is being made as a matter of policy 
to enhance the management and work product of these programs." Id. at 39,083-84.

40. Interview with Michael Sohn, General Counsel, and Barry Rubin. Office of the General Counsel, 
FTC (Jan. 8, 1979) [hereinafter Sohn & Rubin Interview).

41 Similar charges figured prominently in congressional oversight of the FTC during 1979. See 
generally Wash. Post, Oct. 6, 1979, § D, at 9, col. 4 The Post described the situation as follows:

Federal Trade Commission Chairman Michael Pertschuk. fighting congressional attempts 
to limit the powers of his agency, yesterday admitted to the Senate Commerce Consumer 
Subcommittee that some FTC staffers had carried on a “vendetta" against certain industries.

Finally, the Committee lacked a sufficiently broad range of expertise to deal 
with recurrent compensation questions. Most Committee members had legal 
educations and some experience in public administration. These backgrounds 
did not equip the program administrators to develop formulae for calculating 
overhead expenses reimbursable to consumer advocacy groups, or to decide 
whether consumer surveys, which many applicants wished to conduct, were 
methodologically sound. Expertise on such matters was generally lacking at 
the FTC during the program’s early phases, and the Committee clearly had no 
access to the limited expertise that was available.

In the fall of 1978, upon appointment of a new FTC chairman and the com
pletion of an internal review of the compensation program, responsibility for 
the program was shifted to the General Counsel’s Office.38 No official expla
nation was offered for this change,39 although it evidently was motivated by a 
desire to give the compensation decisions greater independence from the Bu
reau and the staff attorneys.40 Complaints that rulemaking staffs were single- 
minded advocates engaged in an anti-business “vendetta” had become increas
ingly widespread.41 The membership of the compensation committee also was 
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modified. The Assistant Directors were dropped, reportedly because of their 
spotty attendance at committee meetings. A survey research expert from the 
Office of Policy Planning, however, became available to critique research pro
posals in compensation applications.42

But. Pertschuk added, those staffers “are no longer at the agency,” and he said the investi
gations they were working on—particularly those involving funeral homes, hearing aides [sic] 
and vocational schools—were ultimately not influenced by their alleged bias.

Id
42. Sohn & Rubin Interview, supra note 40.
43. The independence of a compensation program is an issue discussed not only in relation to the 

FTC’s program, but also in some general compensation proposals of the Ninety-Sixth Congress. Com
pare S. 755, 96th Cong., 1st Sess., § 302 (1979) (each agency administers own compensation program, 
with ACUS reporting to President on agencies “which have failed to make an effective use of the 
authority”) with S. 262, 96th Cong., 1st Sess., § 403 (1979) (ACUS administers compensation) and S 
1291, 96th Cong., 1st Sess., § 104 (1979) (ACUS provides financial assistance after consultation with 
affected agency).

44. Throughout this study, interviewed applicants complained about both agency delays in decision
making and insufficient lime to prepare for hearings. E.g., Interview with Miles Frieden, CalPIRG, 
Used Cars, Credit Practices, and Thermal Insulation Proceedings (Apr. 3, 1979); Interview with Irm- 
gard Hunt, Consumer Action Now, Protein Supplements Proceeding (Apr. 3, 1979); Interview with 
Robert Choate, Council on Children, Mdia and Merchandising, Food Advertising, OTC Drugs, OTC 
Antacids, and Children’s Advertising Proceedings (March 23, 1979); Interview with Mark Silbergeld. 
Consumers Union, Funeral Practices and Food Advertising Proceedings (Feb. 7, 1977); Interview with 
John Pound, Ken McEldowney & Karen Tomovick, San Francisco Consumer Action. Vocational 
Schools Proceeding (Dec. 12, 1975); Interview with Katherine Meyer, Center for Auto Safety, Mobile 
Homes Proceeding (March 20, 1979). Not all of the representatives interviewed, however, criticized the 
FTC for tardiness. One interviewee reported that response time on the group’s application was shorter 
than at any other government agency. Interview with Edward Kramer, The Housing Advocates, Mo
bile Homes Proceeding (March 27, 1979).

45. The agency’s rules of practice under the new statute provided for a “two-step" notice prior to the 
start of hearings. After completion of the staff investigation (or of an investigation adequate to support 

The FTC’s experience suggests that a funding program’s structural indepen
dence may have greater symbolic than practical significance.43 The critical 
factors are adequate resources, expertise, and incentive. Formal insulation of 
the decisionmakers from the operating bureaus provides only indirect assur
ance that these conditions will be met. Moreover, regardless of a program’s 
location within the administrative hierarchy, the staff closest to an individual 
proceeding always has a significant voice in the agency decisions. The proce
dures and standards governing a compensation program are more likely to 
determine how influential that voice will be.

B. DEVELOPING PROCEDURES

Practical considerations significantly influenced the FTC’s initial develop
ment of procedures for processing compensation applications, and ensured 
that the process established was simple and informal. First, the agency fre
quently made decisions under severe time pressures.44 The FTC was pressed 
for two reasons: the managing officials’ primary responsibilities lay outside the 
program, and a substantial backlog of proposed rules had accumulated during 
enactment of the new statute. Moreover, many of the funding applicants 
needed speedy decisions from the FTC because of the substantial lead time 
necessary to collect and to analyze emipirical data from consumer surveys or 
marketing practices statistics. Requests for funding, however, tended to arrive 
relatively late in the process, only shortly before the hearings began.45 The 
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FTC’s failure to publicize the program during its early stages, or to mention 
the program in its Federal Register notices, may account for the tardiness of 
some applications.46 The limitations of some of the applicant groups also may 
have contributed to the delays. Many of the consumer groups were small orga
nizations managed by volunteers or over-worked staff for whom constructing 
an adequate funding proposal required a major effort. In view of time limita
tions, telephone or other personal contacts frequently were used to resolve 
problems or omissions in written applications.

a decision to commence public proceedings), the Commission issued an Initial Notice of Rulemaking. 
This notice invited interested persons to propose “disputed issues of material fact” for consideration in 
the public hearings. After considering these submissions, the agency published a Final Notice which 
designated the issues on which the hearings would focus, and also established a schedule for the hear
ings. See generally 16 C.F.R. §§ 1.11-1.12 (1978). Generally, hearings were scheduled in several cities 
over a period of weeks. The Final Notice also stipulated a time in advance of each local hearing by 
which witnesses were to file summaries or outlines of their testimony so that “group representatives” 
(designated spokespersons for the major constituent groups) could prepare for cross-examination. See 
generally ACUS Phase I Report, supra note 31, § VI. at 19-28 (discussing selection of hearing dates, 
locations, and affiliated problems).

Available figures indicate that in 14 proceedings conducted under these rules of practice during the 
period this study covers, nearly 60% of the initial applications for compensation (those that were not 
seeking a supplement to a prior grant) were submitted between publication of the Final Notice and the 
start of hearings. Another 14 percent arrived during hearings. For these same proceedings, the time 
between Initial and Final Notices averaged 10 months (ranging from a low of 2.5 months to a high of 
24); the time from Final Notice to start of hearings averaged just under 3 months (ranging from a low 
of 2 to a high of 5.5). See ACUS Phase 1 Report, supra note 31, at 89-90 app.

46. See 41 Fed. Reg. 10,232 (1976) (final notice of Protein Supplements Proceeding); 40 Fed. Reg. 
41,144 (1975) (initial notice of Protein Supplements Proceeding). More recent rulemaking notices con
tain a brief mention of the compensation program, and the name and address of a contact person. See 
43 Fed. Reg. 57,283 (1978) (Standards and Certification Proceeding); 43 Fed. Reg. 17,972 (1978) (Chil
dren’s Advertising Proceeding).

47. 40 Fed. Reg. 33,969 (1975). The rule also stated that “(i]n connection with his determination the 

A second reason for the development of informal procedures was the need 
to gather information about the applicant from sources within the agency. The 
easiest method of getting this information was through conversations, meet
ings, or internal memos. Since many of the proceedings had taken on a highly 
adversarial tone, these informal contacts raised questions about the fairness 
and impartiality of the decisionmaking process. From an applicant’s written 
submissions and follow-up contacts, the Committee could evaluate the nature 
of the applicant organization, its resources, its position toward the proposed 
rule, the type of participation planned, and the amount of funding necessary to 
support such participation. The Committee, however, could not judge the 
group’s competence to perform the work it proposed, or determine the relation 
between an applicant’s proposal and other materials in the record of the pro
ceeding. Only individuals familiar with the proceedings, and the theories and 
evidence already developed, could make such assessments effectively. This 
meant that recommendations must come either from the Presiding Officer or 
from the staff attorneys assigned to the rule.

The initial Rules of Practice issued by the FTC suggested that the Presiding 
Officer would evaluate an applicant’s likely contribution to a rulemaking pro
ceeding. The Presiding Officer was to review the applications and submit “ini
tial findings” to the Bureau Director; the rules made no provision for 
evaluations by the rulemaking staff attorneys.47 In practice, however, the 
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Compensation Committee solicited input from staff attorneys, and the submis
sion of staff recommendations became a routine part of the Committee pro
cess.48 Staff recommendations regarding compensation requests tended to be 
somewhat more detailed and better informed than those issued by the Presid
ing Officers,49 because staff attorneys had spent long time periods conducting 
rulemaking investigations. While in the field, staff attorneys became familiar 
with the positions and track records of the major interest groups involved, and 
with the evidence accumulated in the rulemaking record. By contrast, the Pre
siding Officer was appointed to the proceeding only after the Initial Notice of 
Rulemaking appeared in the Federal Register. During the prehearing period 
when most of the compensation requests arrived,50 the Presiding Officer was 
preoccupied with other matters. Not only did he have to familiarize himself 
with the substantive issues in the proceedings, but he also had to manage the 
complex, unfamiliar hearing procedures required by the new statute.

presiding officer may conduct such inquiry of the applicant or require the production of such docu
ments as he deems necessary.” Id.

48. A sample of 84 initial compensation application files relative to the early TRR proceedings con
ducted under the Magnuson-Moss Act indicates that in slightly more than one-half of the cases (43) the 
staff had expressed on the record its views of the merits of the compensation requests. In addition, staff 
opinions were expressed orally during a number of other situations. Interview with Arthur Angel. Staff 
Attorney, Funeral Practices Rule (June 1, 1977); Interview with William D. Dixon, Special Assistant 
for Rulemaking, BCP (Feb. 7, 1977). In one proceeding, the head of the operating division from which 
the rule had originated delegated his Committee seat to a staff attorney assigned to a rule for which 
numerous compensation applications were pending.

49. This is the general impression that emerges from a reading of the records relating to the program. 
A considerable variance in the length and complexity of the recommendations submitted by categories 
of agency personnel, however, should be noted. For example, some Presiding Officers made extremely 
conclusory, one-or-two sentence recommendations that simply urged grant or denial of funding; others 
made detailed findings on each of the criteria enumerated in the Rules of Practice, supported by careful 
analysis of policy considerations; and in a few instances, some attended compensation committee meet
ings to discuss policy questions raised by particular applicants. Confidential FTC Documents 22-26.

50. See note 45 supra and accompanying text (noting delays by agency).
51. See generally ACUS Phase I Report, supra note 31.
52. Confidential FTC Document 5. In addition, the procedures for contracting out research were 

slow, cumbersome, and labor-intensive for staff. Confidential FTC Document 11.
53. Momentum for a rule might be increased if several consumer groups joined in support of it. 

Moreover, having a strong consumer spokesperson push for a stricter rule could make the staff proposal 
appear to represent a reasonable middle position.

The growing advocacy role of the agency staff, in proceedings analogous to 
adversary trials,51 threatened to compromise the fairness and impartiality of 
the program. The staff was not short on incentives to abuse its Committee 
influence. Some of the rulemaking staffs were frustrated by resource limita
tions that had forced them to curtail their investigations. The compensation 
program had a substantial budget which could be used to generate additional 
evidence. Money was particularly tight for hiring contract consultants to gen
erate technical evidence regarding the prevalence of certain commercial prac
tices, the attitudes or behavior of consumers, or the economic effects of 
proposed rule provisions.52 Many of the consumer groups that applied for 
compensation, however, proposed to present this kind of testimony. In addi
tion, witness credibility could be enhanced if witnesses appeared as spokesper
sons for independent consumer groups rather than as “staff witnesses.” 
Finally, the compensation fund could be used to build momentum behind the 
proposed rule by “stacking” the hearings with certain kinds of witnesses.53
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Surprisingly, however, there was little evidence that staff dominated the 
compensation decisions. Statistically, the recommendations of the Presiding 
Officers were upheld more frequently than those of the staff.54 Although the 
staff occasionally scored a telling point for or against a particular applicant, 
overall they exerted only slight influence over final funding decisions. Officials 
administering the program, aware of the gamesmanship opportunities in staff 
evaluations,55 may have limited the staff’s influence by discounting its recom
mendations. Moreover, the staffs ability and incentive to manipulate the pro
gram were more restricted than originally had been believed. In order to use 
the compensation program as a source of funds for friendly witnesses, the staff 
would have had to admit that its own investigation and advocacy were inade
quate. In addition, consumer group intervention would have implied both loss 
of control over the case, and additional work at the end of the proceeding 
when the staff distilled the record into a final report and statement of basis and 
purpose.56 Perhaps most importantly, the confused and rushed atmosphere in 
which the program initially functioned was not conducive to successful staff 
manipulation. Detailed funding criteria evolved rapidly within the Compen
sation Committee and the Bureau Director’s office. This information, how-

54 This conclusion is based on an examination of the files of 84 compensation decisions made prior 
to February, 1978. For purposes of this tabulation, only initial applications were counted, and requests 
for supplemental appropriations from successful applicants were ignored. In addition, partial or full 
grants or grant recommendations on a particular request were treated as a “grant,” and only an abso
lute denial was recorded as a “denial.”

Staff recommendations were present in 43 of the 84 cases; the FTC decision agreed with the staff 
recommendation in 31 of these cases, or 72% of the time. Presiding Officer recommendations were 
present in 76 cases; the FTC’s decision agreed with those recommendations in 60 of these, or 79% of the 
time. In seven cases in which the FTC followed a staff or Presiding Officer recommendation, however, 
the rationale stated in the action letter differed significantly from the rationale of the recommendation. 
Detailed breakdowns of the correspondence between recommendations and decisions are as follows:

In 42 cases, staff recommendations, Presiding Officer recommendations, and action letters were
present in the file:

Staff, Presiding Officer, and FTC Decision Agree: 28

Staff and Presiding Officer Agree, Decision Differs: 9

Staff and Presiding Officer Disagree, FTC Decision Follows Staff Recommenda
tion: 2
Staff and Presiding Officer Disagree, FTC Decision Follows Presiding Officer
Recommendation: 3

In 34 cases, Presiding Officer recommendations and FTC action were present in the file, but staff 
recommendations were missing:

Presiding Officer and Decision Agree: 29

Presiding Officer and Decision Differ: 5

In one case, the Presiding Officer’s recommendation was missing from the file; in that instance, the 
staff recommendation and the FTC decision agreed. In seven cases, files were too fragmentary to per
mit the determination of any agreement between recommendation and action.

55. Interview with Bonnie J. Naradzay, Special Assistant for Compensation, FTC (Oct. 19, 1976).
56. Here, as elsewhere, statements of general tendencies can mask significant variances among indi

viduals and proceedings. Plainly, the staff’s attitudes towards the compensation program and their rela
tionships with advocacy group applicants varied a great deal. A significant portion of the staff, 
however, seemed convinced that tne costs of public interest participation both to themselves and the 
agency (including the costs of a longer proceeding and a more complex record) exceeded any likely 
benefits in support for, or in improvement of, the rule. 
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ever, was not systematically communicated to the staff or the Presiding 
Officers. Thus, their analyses and recommendations often failed to address the 
points that most concerned the program administrators.

The staff could influence the compensation program more fundamentally by 
shaping the array of applicants from which the agency could choose. Because 
the FTC initially did not publicize the program,57 staff contacts were the sole 
means for many potential applicants to learn about the program. By encour
aging some groups to apply and discouraging others, staff could control the 
pool of applicants for a particular proceeding. Moreover, staff attorneys could 
use their knowledge of the issues raised and evidence presented in a proceed
ing to persuade applicants that they should take a particular position, or pres
ent certain kinds of evidence.58 Successful applicants described frequent 
informal contacts with staff about their participation in the proceeding, and 
occasional direct and active recruitment of certain persons or groups to apply 
for funding.59 Thus, the influence exerted by staff attorneys through such in
formal applicant contacts, although not determinable, was by every indication 
significant.

Once FTC officials gained more experience and received more resources for 
administering the program, they took measures to minimize the opportunities 
for staff influence. Detailed funding criteria established in 1977 reduced appli
cants’ dependence on the staff for information on the program’s operation, and 
decisionmakers’ reliance on the staff and the Presiding Officers for information 
on the applicants. The addition of a survey research expert to the Compensa
tion Committee enabled program administrators to evaluate funding proposals 
more independently. Administrators began an affirmative “outreach” effort to

57. See note 46 supra and accompanying text (comparing former practice by agency not to publicize 
program with brief mention now provided).

58. Although frequently misinformed on these matters, the staff had some sense of both the criteria 
applied by the Committee, and the amounts of funding that could be awarded.

Several practical barriers prevented applicant groups from independently seeking this information 
The legal theories underlying the proposed rules were frequently vague; the explanations published in 
the Federal Register with the Initial Notices often did not elucidate the theory behind the rule; the 
prehearing rulemaking records, containing primarily investigative materials and public comments, 
were huge and disorganized; and the records were in Washington, while many applicants were located 
in other parts of the country. See generally ACUS Phase I Report, supra note 31, § Il (describing 
prehearing record and its functions).

59. The following points are a fairly representative sampling of statements made in interviews with 
successful applicants that reported contacts with staff:

(a) Staff solicited group to testify or to apply for compensation. Interview with Lonnie Von 
Renner, Counsel for the Americans for Democratic Action and/or the National Council of 
Senior Citizens, Prescription Drugs, Funeral Practices, and Ophthalmic Goods Proceedings 
(Feb. 15, 1977); Interview with Mark Silbergeld, Consumers Union, Funeral Practices and 
Food Advertising Proceedings (Feb. 7, 1977).

(b) Staff provided information about criteria applied in compensation program. Interview 
with Rebecca Cohen, Continental Association of Funeral and Memorial Societies, Funeral 
Practices Proceeding (Oct. 26, 1976); Interview with Glen Nishimura & Timothy Holcolm. 
Arkansas Consumer Research, Funeral Practices Proceeding (March 9, 1977).

(c) Staff assisted applicant to develop participation strategy. Interview with Lonnie Von 
Renner, Counsel for the Americans for Democratic Action and/or the National Council of 
Senior Citizens, Prescription Drugs, Funeral Practices, and Ophthalmic Goods Proceedings 
(Feb. 15, 1977); Interview with Mark Silbergeld, Consumers Union, Funeral Practices and 
Food Advertising Proceedings (Feb. 7, 1977). 
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notify groups and individuals affected by a proposed rule, to encourage them 
to participate in the proceeding and, if necessary, to apply for compensation.

In addition, contacts between staff and applicants were minimized. Guide
lines published in 1977 advised applicants to direct any inquiries to other parts 
of the agency.60 The FTC designed internal procedures to prevent staff attor
neys from contacting applicants for additional information and from negotiat
ing with applicants that had filed funding requests.61 Interviews with 
compensation applicants conducted after this new policy became effective indi
cated that the agency’s efforts generally were successful.62 Questions relating 
to procedures used in granting compensation were directed to the Special As
sistant who administered the program, rather than to the staff.63 Contact be
tween applicants and staff continued for the purposes permitted by the 
Guidelines: to establish the types of material already in tne record and the 
kinds of testimony the staff expected to be introduced at the hearings.64

60. 42 Fed. Reg. 30,484 (1977) (Guidelines for Public Participation in Rulemaking Proceedings). In 
pertinent part, the guidelines stated:

The staff will assist any prospective applicant only by describing information on the mate
rial to be introduced into the rulemaking record. Direct your questions to the Assistant Direc
tor for Rulemaking [i.e., the Chief Presiding Officer] and about the application process to the 
Special Assistant for Compensation.

Neither the staff nor the Presiding Officer will help write an application, provide special 
favors or services to any particular applicant, or penalize any applicant for taking a position at 
variance with that of the staff. In addition, neither the staff nor the Presiding Officer can 
commit the Bureau to approving or rejecting a particular application.

Id.
61. See Revision of FTC Operating Manual, ch. 7, §3.14 (1978) (available in FTC record room) 

(only assistance staff may provide applicants is to describe information expected to be introduced in 
record).

62. See notes 86-164 infra and accompanying text (describing criteria Guidelines established and 
applicants' reactions thereto).

63. Interview with Gerald Thain, Center for Public Representation, Used Cars. Thermal Insulation, 
and Children's Advertising Proceedings (Apr 5, 1979); Interview with Miles Frieden. CalPIRG, Used 
Cars, Credit Practices, and Thermal Insulation Proceedings (Apr. 3, 1979); Interview with Katherine 
Meyer, Center for Auto Safety, Used Cars and Mobile Homes Proceedings (March 20, 1979).

64. Interview with Edward Kramer, The Housing Advocates, Mobile Homes Proceeding (March 27, 
1979); Interview with Robert Choate, Council on Children, Media and Merchandising, Food Advertis
ing, OTC Drugs, OTC Antacids, and Children’s Advertising Proceedings (March 23, 1979); Interview 
with Bruce Terris (March 8, 1979).

The evolution of the FTC’s decisionmaking procedures suggests that formal 
procedures or structural independence for program administrators may not be 
an effective way to ensure impartiality in the administration of a direct-fund
ing program. Adequate resources were the most essential element to the exer
cise of independent judgment by the FTC administrators. The relocation of 
the program to an independent office or agency would not assure the availabil
ity of the necessary resources. In some respects, independence could reduce a 
program administrator’s ability to control staff influence over compensation 
awards. Administrators working in the same office or agency as the staff are 
more sensitive to the personalities and incentives surrounding any given pro
ceeding. As a result, these administrators can more easily regulate staff con
tacts and take account of staff bias or gamesmanship than could be done from 
a separate office. With support from the agency’s leadership, FTC administra
tors obtained an internal directive requiring staff to limit contacts with appli
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cants, and also accounted for possible staff bias in effectuating decisions. An 
independent agency administering a compensation program probably would 
find it more difficult to understand or to influence the norms and practices of a 
separate agency conducting the proceeding where compensation was sought.

C. INTERPRETING THE STATUTE

Translating the compensation program’s legislative authorization into oper
ational standards proved to be a more complex task than either establishing an 
organizational base for the program or developing procedures to process indi
vidual funding applications. The statutory language was broad, and rather 
opaque. In its entirety, the major substantive section of the compensation pro
vision stated:

The Commission may, pursuant to rules prescribed by it, provide 
compensation for reasonable attorneys fees, expert witness fees, and 
other costs of participating in a rulemaking proceeding under this 
section to any person (A) who has, or represents, an interest (i) which 
would not otherwise be adequately represented in such proceeding, 
and (ii) representation of which is necessary for a fair determination 
of the rulemaking proceeding taken as a whole, and (B) who is un
able effectively to participate in such proceeding because such person 
cannot afford to pay costs of making oral presentations, conducting 
cross-examination and making rebuttal submissions in such 
proceedings.65

65. 15 U.S.C. § 57a(h)(l) (1976).
66. See H R Rep. No. 1606, 93d Cong., 2d Sess. 1, 36, reprinted in (1974] U.S. Code Cong. & Ad 

News 7702, 7768 (“In order to provide to the extent possible that all affected interests be represented in 
rulemaking proceedings so that rules adopted thereunder best serve thepublic interest, the FTC is author
ized to provide compensation . . . .”) (emphasis added). Five years later, during the 1979 oversight 
hearings, a slightly different formulation of the congressional purpose was provided: “Congress estab
lished public participation funding program to enhance the quality of Commission decisions by aiding 
representation of small businesses and public interest groups which would not otherwise have an op
portunity to participate." S. Rep. No. 184, 96th Cong., 1st Sess. 3. reprinted in [1980) U.S. Code Cong. 
& Ad. News 1073, 1075 (emphasis added).

67. Boasberg. Hewes, Klores & Kass, Policy Issues Raised by Intervenor Requests for Financial 
Assistance in NRC Proceedings 38 (NUREG-75/071, July 18, 1975) (summarizing interviews of May 8, 
1975 with staff of the Senate Commerce Committee).

This section of the bill, which was added by the conference committee, is sim
ply paraphrased rather than explained by the relevant portion of the confer
ence report.66 Second-hand reports of the drafters’ intent, however, indicate 
that the “financing proviso emanated from the . . . conferees’ belief that, since 
the new statute substantially formalized the FTC’s rulemaking procedures, 
compensation for intervenors would better enable them to participate effec
tively in the newly structured hearings.”67

Each of the three major factors mentioned in the statute—the interest of the 
applicant, the adequacy of representation, and the financial inability of the 
applicant—created a series of puzzles for the FTC to solve. In determining 
whether the applicant “represents an interest. . . [the] representation of which 
is necessary for a fair determination of the rulemaking proceeding taken as a 
whole,” the program administrators were compelled to define interests in a 
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broad policy rulemaking proceeding, and to determine when it would be “fair” 
to exclude a potential participant. The statute’s emphasis on an interest’s ade
quate representation implied a series of judgments regarding the technical 
skills and participatory activities necessary for effective representation in a 
complex “hybrid” rulemaking procedure.68 Having made those determina
tions, the administrators would have to distinguish between financially needy 
applicants and those who were simply unwilling to spend their own money on 
the rulemaking proceeding. This question would have to be answered in many 
different factual settings, because most of the applicants were ongoing organi
zations with at least limited funds available to support their operations.

In determining how to apply the statutory language, the agency faced an 
immediate tension between the “fairness” and “adequacy of representation” 
criteria. Emphasis on the representation of interests essential to a fair determi
nation of the proceeding suggests that the agency should focus on the appli
cant’s constituency and its stale in the rulemaking. Thus, the statutory phrase 
might imply that the proceeding should be viewed as a democratic process in 
which the clash of interests among disparate constituency groups produces an 
acceptable compromise outcome. By contrast, the adequacy of representation 
test could be construed as a direction to fund competent technocrats: lawyers, 
social scientists, and other experts who would present evidence, analysis, and 
argument addressed to the economic effects of the proposed rule, and to 
whether particular trade practices were prevalent and harmful to consumers.69

The FTC never completely resolved the tension between the technocratic 
and democratic elements of the compensation program. As the program 
evolved, administrators seemed to stress technical factors relating to applicant 
competence. This emphasis coincided with the general character of many 
TRR hearings conducted between 1975 and 1979/° Moreover, the technical

68 FTC rulemaking proceedings had a mixed or “hybrid” character with respect to the procedures 
the agency used and the nature of the underlying decision. The Magnuson-Moss procedures were 
hybrid in that they provided more elaborate rights for interested persons to participate than the simple 
notice and comment provisions of the Administrative Procedure Act. 5 U.S.C. § 553 (1976). The FTC, 
however, was not obliged to use the formal trial-type hearing associated with formal rulemaking. See 
generally Scalia, Vermont Yankee: The A PA, the DC. Circuit, and the Supreme Court. 1978 Sup. Ct. 
Rev. 345; Williams, "Hybrid Rulemaking’’ under the Administrative Procedure Act: A Legal and Empiri
cal Analysis, 42 U. Chi. L. Rev. 401 (1975).

69 An Assistant Director of the Bureau of Consumer Protection expressed the following view:
[I]t must be recognized that the public participation program, like rulemaking proceedings 

themselves, has two aspects that do not always mesh smoothly. On the one hand it is a techni
cal inquiry into what is going on in a particular industry and what steps may be taken by the 
Federal Trade Commission to alleviate consumer injury. This aspect requires legal analysis 
of deception and unfairness, surveys into the prevalence of practices, economic analysis of 
harm . . and so on. The other aspect is that a rulemaking proceeding often has a large
component of participatory democracy in it ... . Technical studies, for example, cannot 
substitute for the direct experience of consumers who have dealt with the used car sales system

. . Nor can technical studies substitute for asking consumers and consumer groups di
rectly whether they feel a need for it.

In administrating |sic] the compensation program, we have tried to recognize both these 
dimensions.

Letter from James V DeLong, Assistant Director, BCP to David Rogoff 1-2 (Apr. 22, 1977). See also 
Public Participation in Agency Proceedings: Hearings on HR. 3361 and Related Bills Before the Sub
comm. on Administrative Law and Governmental Relations of the House Comm, on the Judiciary, 95th 
Cong., 1st Sess. 517-18 (1977) (statement of Margery Waxman Smith, Acting Director. BCP)

70. As stated by one agency official, a TRR hearing could be viewed both as “a technical inquiry 
into what is going on in a particular industry,” and as a forum for “participatory democracy.” Letter 
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tests were much easier to apply than the nebulous “interest” or “constituency” 
criteria. In the end, however, the agency incurred sharp criticism during the 
legislative oversight process for failing to achieve a proper balance of interests 
in its compensation decisions: too many Washington-based organizations, too 
many “repeat players” appearing in multiple proceedings, and too few small 
businesses haa received support.* 71 The agency might well have provoked 
equally strong criticism, however, had it emphasized “grassroots” participation 
and distributed funds to participants less technically competent to address is
sues raised in the proceedings. These two conflicting views of the program’s 
purpose forced the agency to travel a narrow and treacherous path.

from James V. DeLong, Assistant Director, BCP to David Rogoff, CalPIRG, Used Car Proceeding 1-2 
(Apr. 22, 1977).

71. “These restrictions (imposed by the amendments to the compensation provision] will insure that 
a small number of groups do not receive an inordinate share of the available funds, and that the funds 
are provided to a broader cross section of the eligible small business and public interest applicants." S. 
Rep. No. 500. 96th Cong.. 1st Sess. 22, reprinted in [1980] U.S. Code Cong. & Ad. News 1102, 1123 
See also S Rep. No. 184, 96th Cong., 1st Sess. 4, reprinted in [1980] U.S. Code Cong. & Ad. News 
1073, 1076 (“One criticism of the public participation program was its inability to attract large numbers 
of applicants for funding, so. the early stages of this program are marked by many repeat applicants 
and fewer small business applicants”); id. at 17, reprinted in [1980] U.S. Code Cong. & Ad. News at 
1087 (additional views of Sen. Danforth) (“[WJhile there may be public interest groups in many parts of 
the country and in many communities, the FTC gave . . . 55.5 percent of all the money made available 
to the groups in San Francisco and Washington, DC”).

72. Unless otherwise indicated, this article refers only to the period of time this study covers, from 
enactment of the Magnuson-Moss provisions in 1975 to January, 1979.

73. Draft rules of practice for the compensation program and for trade regulation rulemaking pro
ceedings in general were published for public comment on April 4, 1975. 40 Fed. Reg. 15,238 (1975). 
Approximately 30 comments were submitted in response to this notice. Only two of these comments, 
however, discussed the compensation program at any length. Former FTC Commissioner Mary Gar
diner Jones, at the time Professor of Law at the University of Illinois, submitted one of these comments. 
A consortium of public interest groups headed by Paul Gewirtz, an attorney for the Center for Law and 
Social Policy, joined by Charles Halpern and Neil Levy of the Council for Public Interest Representa
tion, prepared the other comment. FTC Docket No. 222-3-1 (summary of correspondence and com
ments in response to proposed regulation). These comments did not affect the final rule, which varied 
only stylistically from the version originally published for comment. See 40 Fed. Reg. 33,966 (1975) 
(final version of rule). The only significant elaboration of statutory language related to the financial 
inability standard. A person or organization seeking compensation was required to describe not only 
its own resources, but also the resources “of the interest represented by the applicant,” 16 C.FR 
§ 1.17(c)(4)(iii) (1981), and “the feasibility of contributions to the costs of participation by individual 
representatives of the interest.” Id. § 1.17(c)(4)(ii). These requirements evidently were intended to 
prevent a wealthy interest group from recruiting or creating an indigent “front” organization to apply 
for compensation.

74. Interview with Jack Hale, Connecticut Citizen Research Group (March 18, 1977) (using draft 
compensation guidelines, but FTC staff advised ignoring guideline formula for cost computation). In
terview with Glen Nishimura & Timothy Holcomb, Arkansas Consumer Research (March 9. 1977) 
(better definitions required of acceptable compensation proposal and of allowable rate of compensa
tion); Interview with William A. Dickert, United Consumers of the Alleghenies (March 9, 1977) (appli
cation for compensation denied without explanation); Interview with David Swankin. Counsel to 
National Consumers Congress (Feb. 11, 1977) (letter rulings on compensation requests not informa
tive); Interview with Mark Silbergeld, Consumers Union (Feb. 7, 1977) (some aspects of criteria require 
clarification); Interview with John Pound, San Francisco Consumer Action (Nov. 10, 1976) (FTC un

Two distinct phases marked the Commission’s effort to develop feasible 
standards for awarding compensation.72 The first phase lasted approximately 
three years and relied on nebulous standards and broad agency discretion. In
deed. the FTC’s initial rules of practice simply tracked the statutory lan
guage.73 During this period, many funding applicants were confused about 
the standards used to rule upon their requests, and there was no other written 
source of guidance for applicants.74 In some instances, applicants felt that they 

C.FR
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actually had been misled. Several incidents occurred during the early phases 
of program implementation in which staff attorneys had encouraged persons or 
groups to apply for funding—if not assured them that their requests would be 
granted—only for program administrators later to turn down the 
applications.75

dear on criteria); Interview with Rebecca Cohen, Continental Association of Funeral and Memorial 
Societies (Oct 26. 1976) (criteria lacked specificity); Interview with Ken Schorr, ACORN (undated, 
summer 1976); Letter from Anthony DiRocco, Executive Secretary, National Hearing Aid Society to 
Jamie Bennett 3 (Aug. 22, 1977).

75 Two incidents arose in the 1976 hearings on the Funeral Practices rule. Michael Hirsh, a televi
sion producer who had worked on a documentary program critical of the funeral industry, applied for 
compensation to become a consumer group representative at the Chicago hearing. As such a represen
tative. he would have been eligible to cross-examine witnesses. After some time, the Presiding Officer 
informally advised Hirsh that his application had been denied because Hirsh was not an attorney and 
therefore presumably was unqualified to conduct cross-examinations. At Hirsh's request, the Presiding 
Officer put this explanation in writing, and added that the application also had been rejected because 
Hirsh was unaffiliated with a consumer group. Interview with Michael Hirsh, Executive Producer, 
WTTW Channel 11, Chicago (May 11, 1976). Hirsh sought assistance from the American Civil Liber
ties Union, which requested reconsideration of Hirsh’s application on the grounds that neither the 
statute nor the rules of practice required that compensated consumer representatives be attorneys or 
representatives of an organized consumer group. Letter from David Goldberger, The Roger Baldwin 
Foundation of ACLU, Inc. to Joan Z. Bernstein, Acting Director, BCP (April 9, 1976). Three weeks 
later, the FTC’s Acting Bureau Director formally denied Hirsh’s request, primarily on the ground that 
his application lacked sufficient information regarding his projected expenses and the substance of his 
proposed participation. The applicant's lack of affiliation with a consumer group was not mentioned. 
Letter from Joan Z. Bernstein, Acting Director, BCP to Michael Hirsh (April 28. 1976). Bernstein also 
noted that “[wjhile no other consumer representative has been authorized compensation for participa
tion in the Chicago hearings," four consumer groups had been granted compensation for participation 
in other phases of the rulemaking proceeding, and ”[t]he statute does not require compensation of a 
consumer representative at every individual hearing for which such a representative applied.” Id.

While the Hirsh application was pending, FTC staff attorneys actively solicited the Consumer Feder
ation of America to apply for compensation as a participant in the Chicago hearings. Interview with 
Kathleen O’Reilly, Consumer Federation of America (CFA) (Feb. 16, 1977). CFA applied for com
pensation and began preparation for the hearing in reliance on the staffs assurances that the applica
tion would be approved. A series of delays and problems developed, however, and CFA withdrew its 
application shortly before the start of the Chicago hearings. Contrary to FTC policy outlined in the 
Hirsh letter, the FTC staff then brought in as compensated consumer representative for the Chicago 
hearings another consumer group which had earlier been granted compensation for the Washington 
Funeral Practices hearings.

Not surprisingly, these two applicants criticized the FTC’s administration of the compensation pro
gram Hirsh believed, based on information from sources within the FTC. that his application had 
been denied because he had refused to follow the suggestions of staff attorneys who wanted him to 
testify in support of one part of the rule. Interview with Michael Hirsh, supra. Similarly, the CFA 
representative felt that the FTC had raised a series of minor objections to her participation because she 
had not cooperated sufficiently in supporting the rule. Interview with Kathleen O'Reilly, supra.

Two further incidents followed the general pattern of the CFA application. In both instances, FTC 
representatives from the Chicago Regional Office contacted individuals and urged them to apply for 
compensation. The applications were denied by the compensation program administrators in Washing
ton, D C. Interview with Sidney Margolis, Syndicated Columnist, Food Advertising Proceeding (March 
22, 1977); Interview with John C. Hendrickson, Attorney, Vocational School Proceeding (March 17, 
1977). One applicant criticized the FTC for “arbitrary decision-making.” Interview with Sidney Mar
golis, supra. Tne other felt he was the victim of a “hoax” or a "political decision." Interview with John 
C. Hendrickson, supra. In part, Hendrickson’s request for funding was denied because the program 
administrators doubted his ability to complete the work he proposed within the time he had estimated. 
Ironically, he had limited his request for compensation to 80 hours of attorney time, although he ex
pected to invest additional uncompensated hours, because the FTC staff had advised him that this was 
the maximum the Commission would fund. Id.

This delay in developing standards was probably a result of the FTC’s early 
reliance on part-time administrators. A sustained effort to clarify standards for 
granting compensation was not begun until one staff person was assigned to 
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administer the entire compensation program. Draft Guidelines for the pro
gram were prepared, circulated, revised, and finally published in June, 1977.76 
Publication of these Guidelines marked the second phase in the development 
of standards. The Guidelines generally communicated the FTC’s thinking to 
prospective applicants,77 and generated more informative applications in re
turn. They also seemed to improve the consistency and quality of agency deci
sions. In some respects, however, the Guidelines highlighted rather than 
resolved basic conceptual problems implicit in the statute.

76. 42 Fed. Reg. 30,480 (1977). The Preamble to the final guidelines reflects the Commission's con
cern about pubfishing guidelines for public participation without providing a period for public com
ment. It states: “The Bureau of Consumer Protection has solicited the viewpoints of interested parties 
in preparing these Guidelines. As finally drafted, the Guidelines reflect extensive comments received 
from consumer groups, industry. Congressional committees and members of the public.” Id.

Tl. In contrast to the confusion and uncertainty reported by applicants who had sought funding 
prior to the issuance of the Guidelines, see note 74 supra, later applicants generally found the standards 
clear and comprehensible. Interview with Gerald Thain, Center for Public Representation (April 2, 
1979); Interview with Edward Kramer, The Housing Advocates (March 27, 1979); Interview with Kath
erine Meyer, Center for Auto Safety (March 20. 1979); Interview with Archie Richardson, Automobile 
Owners' Action Council (March 19, 1979); Interview with Bruce Terris (March 12, 1979). The one 
sharp criticism of the 1977 Guidelines contended that they were flawed and were designed for lawyers 
rather than laymen Interview with Robert Choate, Council on Children. Media and Merchandising 
(March 23, 1979).

78. See United States v. Students Challenging Regulatory Agency Procedures, 412 U.S. 669, 685 
(1973) (students’ pleadings showed sufficiently that they were “adversely affected” or “aggrieved" 
within meaning of § 10 of Administrative Procedure Act); Sierra Club v. Morton. 405 U.S. 727, 739 
(1972) (person has standing to seek judicial review under Administrative Procedure Act only if he 
suffered or will suffer injury).

79. In the federal courts, anyone may intervene as of right in a civil action:
(w)hen the applicant claims an interest relating to the property or transaction which is the 
subject of the action and he is so situated that the disposition of the action may as a practical 
matter impair or impede his ability to protect that interest, unless the applicant’s interest is 
adequately represented by existing parties.

Fed. R. Civ. P. 24(a)(2). See generally 3B Moore’s Federal Prac tice 1IH 24.08[2)-[6] (2d ed 1980) 
(discussing right to intervene and adequacy of representation).

80. Cf. Gellhom, supra note 6, at 379:
As Professor Shapiro accurately observed (in Some Thoughts on Intervention Before Courts, 

Agencies and Arbitrators, 81 Harv. L. Rev. 721, 729 (1968)] “[at] the heart of almost every 
intervention case is the nature and extent of the applicant’s interest in the proceeding." The 
intervenor’s interest is significant both in determining whether exclusion is unfair to the inter
venor . and [in determining] whether the intervenor is likely to have a separate and distinct 
position to present, thereby making a significant contribution to the hearing.

1. Interest in the Proceeding

The Magnuson-Moss Act’s directive that compensation be granted to par
ticipants advocating “interests” that as a matter of fairness ought to be repre
sented in the particular rulemaking forced the FTC to identify interests 
sufficiently affected by a proposed rule to warrant funding. Although the con
cept of “interest” has analogs in the law of standing to seek judicial review78 
and in the rules governing intervention in both judicial proceedings79 and ad
ministrative adjudications,80 use of an interest test in administrative rulemak
ing raised novel issues. Rulemaking procedures typically are designed to 
avoid the definition-of-interest question, at least during the early stages. In the 
familiar notice-and-comment rulemaking procedure, for example, the agency 
simply opens its record and welcomes all comers who wish to submit data, 
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views, or arguments. Participants are free from any threshold requirement to 
demonstrate either a legally defined right or a particular stake in the outcome.

More significant than the procedural distinctions between rulemaking and 
adjudication is a fundamental difference between the type of decisions made in 
each setting. When an individual intervenes in a court proceeding, it is a rela
tively simple matter to identify the interests at stake. Substantive legal stan
dards single out persons or organizations with a colorable claim of right; the 
subject-matter of the dispute is normally defined and reduced to a common 
medium of exchange;”1 and the outcome of the proceeding will allocate clearly 
the economic goods, authoritatively defining rights and liabilities, “winners” 
and “losers.” In a sense, the proceeding is designed to refine, to elaborate, and 
to choose among interests already clearly delineated by the applicable rules of 
law. Administrative rulemaking, by contrast, generally addresses the antece
dent problem of articulating general standards and values and creating inter
ests that later are joined in particular disputes. Compared with an 
adjudication, this latter type of proceeding affects a wider range of persons, 
groups, and institutions, in a greater variety of ways.

81. In an action for money damages, the medium of exchange is the dollar value; similarly, a dispute 
over title to a particular piece of property involves narrow issues including precise allocations of the 
right to possess and control the property in question.

82. 42 Fed. Reg. 30,482 (1977).
83. For example, a coalition of environmental groups requested and received funding to participate 

in a proceeding regarding disclosure requirements in the marketing of home insulation materials. The 
groups believed that the rule would promote environmental values by encouraging consumers to insu
late property and thus reduce both the demand for nonrenewable fuels and the pressure to extract fossil 

When the FTC published its Guidelines, the agency recognized the difficul
ties inherent in defining the interests at stake at the outset of TRR proceedings;

Most of the crucial issues . . . involve determinations of where the 
consumer interest really lies. Industry representatives may argue that 
the ultimate costs of a rule to consumers will exceed the benefits from 
it, or that the rule involves undesirable transfers of money or risk 
from one group of consumers to another. . . . [Rjulemaking pro
ceedings often hinge on complex questions concerning whether par
ticular practices occur with sufficient frequency to justify government 
action, the efficacy of proposed remedies, the scope of the practices to 
be covered, and their economic impact.

Disputes over such issues involve complicated relationships of 
common interest and conflict between different segments of industry 
and different types of consumers. For example, a proposed rule . . . 
might raise costs and prices as the price of preventing certain decep
tive practices. At least three distinct consumer interests may arise in 
such a case: (1) those who want the protection and believe it worth 
the increase in price; (2) those who prefer to look out for themselves 
and buy more cheaply; and (3) those who would be priced out of the 
market completely by the increase, therefore deriving no benefit from 
the rule.81 82

In addition to these problems of defining economic stakes, the agency might 
also encounter claims that noneconomic interests should be represented.83
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Faced with these conceptual difficulties, the FTC shifted the burden onto the 
applicants to define their interests,84 which typically were described as some 
variant of “the consumer interest.”85 The agency also relied more heavily on 
the adequacy of representation criterion, for which some relatively detailed 
standards existed. Thus, during the period studied, the definition of interest 
only rarely was of major significance to compensation decisions. Two other 
questions, however, did arise in the application of the interest test.

fuels from unspoiled natural areas. Application of Sierra Club, Friends of the Earth, Natural Re
sources Defense Council, and Environmental Defense Fund, Thermal Insulation (R-Value) Proceeding 
2-3 (Jan. 16, 1978). Although it did not involve a compensation decision, the Funeral Rule’s proposed 
ban on the embalming of corpses without permission of next-of-kin was another TRR that affected a 
noneconomic interest. This proposal drew support from religious groups opposed to embalming as an 
article of faith. See Bureau of Consumer Protection, Federal Trade Commission, Final 
Staff Report on Funeral Industry Practices Rule 187 & n. I (June 1978) (for example. Ortho
dox Judaism forbids embalming).

84. See 16 C.F.R. § 1.17(c)(1) (1978) (compensation application should contain “description of the 
interest the applicant has or represents in the rulemaking proceeding”); 42 Fed. Reg. 30,482 (1977) 
(Bureau will continue policy of funding “applications to represent consumers as a general class" but 
“will give preference to applicants who define their interest or point of view with greater specificity”).

85. The FTC’s 1977 Guidelines for public participation observe: “To date, most applicants have 
claimed to represent the interests of consumers or large subgroups of consumers.” 42 Fed. Reg. 30,482 
(1977).

86. Interview with James V. DeLong, Assistant Director, BCP (March 9, 1976); Confidential FTC 
Document 6.

87. See 42 Fed. Reg. 30,482 (1977) (disputes over issues involve complicated relationships of com
mon interest between different types of consumer interests; in future, preference granted to applicants 
who define their interest with greater specificity).

88. The Guidelines note that:
(G)roups may agree on a consumer protection goal but be opposed on their assessment of 

the best way to attain it. An example is the conflict between those who want detailed regula
tion in a particular area and those who favor a free market approach .... Again, it is 
difficult for one consumer representative to advocate the alternative approaches effectively.

Id

Narrow-focus versus broad-focus groups. By early 1976, the Compensa
tion Committee clearly preferred to fund groups with a narrow or specialized 
focus, as opposed to general-purpose consumer advocate groups. The FTC’s 
initial rationale for this preference was the belief that constituents of a group 
with a particular, well-defined interest would monitor the group’s activities 
and thus provide the group with a strong, internal incentive to deliver high 
quality advocacy.86 The 1977 Guidelines confirmed this preference for spe
cialized groups, but relied on a kind of “conflict of interest” rationale.87 The 
Guidelines suggested that specialization is preferred because the consumer in
terest consists of diverse, conflicting strands that one representative cannot ef
fectively or consistently advance.88

A possible reason for this change in rationale was the sharp criticism of the 
FTC’s earlier theory by consumer groups that had received early drafts of the 
Guidelines. Consumers Union, a broad-focus group certain to be disadvan
taged by the preference, argued:

This presumption ... is based solely upon the Bureau’s ipse dixit. 
We know of no evidence which suggests that members of narrow
focus consumer organizations are more likely, or broad-focus con
sumer organizations less likely, to make a more thorough case or use 
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available resources better, based upon incentives. In fact, broad-focus 
organizations may be viewed as such in some cases simply because 
they specialize in several narrow-focus issues .... If a more thor
ough case has been made or resources better used by a narrow-focus 
organization, the most likely explanations are 1) more experience and 
expertise in the substantive area, or 2) better general performance 
and competence .... The Bureau has already provided in the 
guidelines ... for consideration of these two criteria . . . ,89

These points seem cogent. To the extent that preference for narrow-focus 
groups seeks to ensure a particular content or quality of presentation, other 
criteria can achieve this end more efficiently. The narrow-focus preference also 
may be counterintuitive and difficult for participants to understand. Well after 
the FTC established the preference, instances arose in which compensation 
applicants argued for funding90 and Presiding Officers designated applicants 
as consumer representatives,91 or recommended that they be granted compen
sation,92 precisely because they were broad-focus groups speaking to a wide 
spectrum of consumer experience.

On the other hand, the preference for narrow-focus groups could have both 
theoretical and practical value to the FTC’s administration of the compensa
tion program. If a major purpose of the compensation fund is to enrich the 
rulemaking record by encouraging advocacy of diverse and conflicting view
points, then a standard that encourages the funding of specialized groups hold
ing disparate positions seems logical.93 On a more pragmatic level, the 
preference would serve to disburse funds more widely among many consumer 
groups, rather than permitting concentration among large, multi-purpose na
tional groups.94 Favoring the funding applications of narrow-focus groups 
also could minimize the controversy that occasionally arose regarding the le
gitimacy or authority of compensated consumer groups to represent “the con
sumer interest.’’ Participants and procedures tended to cast consumer groups

89. Letter from Mark Silbergeld, Attorney, Washington Office, Consumers Union to Bonnie 
Naradzay, Special Assistant for Compensation, BCP 4 (Nov. 15, 1976).

90. In seeking funding, the Consumer Federation of America (CFA) reasoned: “Since CFA’s mem
bership includes numerous state and local organizations in every geographic region of the country, we 
are uniquely suited to advocate on behalf of a widely representative cross-section of the American 
consuming public." Application for Compensation of the Consumer Federation of America. Thermal 
Insulation Proceeding 5 (Dec. 23, 1977).

91 In the Thermal Insulation proceeding, the Presiding Officer noted:
The California groups, that is, the California Public Interest Research Groups and the Cali

fornia Energy Commission are deemed by me to be too narrow a base to be an appropriate 
representative of consumer interests generally. Both of the other organizations, (the Con
sumer Federation of America and the National Consumers League,] on the other hand, repre
sent national constituencies and, given the broad nature of rulemaking in general and this 
Rule in particular, I deem it advisable to select a Group Representative from an organization 
with sucn a broad base.

Presiding Officer’s Notice of Selection of Consumer Interest Group Representative, Thermal Insulation 
Proceeding 2 (Jan. 19, 1978).

92. Confidential FTC Document 7.
93. It would not, however, assist in choosing among various groups. At the logical extreme, this 

approach would argue for funding as many groups as possible, as long as they held distinguishable 
positions with respect to the proposed rule.

94. An organization like the Continental Association of Funeral and Memorial Societies, which ex
ists solely to facilitate low-cost, prearranged funerals, would be unlikely to apply for funds in any 
proceeding other than the Funeral Practices rulemaking. 
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in this role—one that some uncompensated interests both challenged and re
sented.95 With a clear, specific, and narrow mandate, the compensated group 
would more likely be viewed as a legitimate representative of a particular as
pect of the consumer interest, rather than as a spokesperson for all consumers.

95. See Interview with Gary J. Kushner, Staff Counsel, Scientific Affairs. Grocery Manufacturers of 
America, Inc. (Dec. 11, 1976); Interview with Howard Eglit, attorney for the National Council of Senior 
Citizens, Chicago Hearing Aids Proceedings (July 5, 1976). One compensated consumer participant in 
the Food Advertising Proceeding, appearing on behalf of the Indiana Home Economics Association, 
expressed some surprise at being “lumped together” with consumer advocate groups at the hearings, 
because home economists were hardly typical consumers. Interview with Mary Ruth Snyder. Indiana 
Home Economics Ass’n (March 18, 1977).

96. See text accompanying notes 272-83 infra (describing “repeat player” phenomenon).
97 Senator Danforth asserted: “It would seem logical that groups that claim to represent the 'public 

interest’ should have broad as compared with narrow memberships." S. Rep. No. 184, 96th Cong . 1st 
Sess. 16, reprinted in [1980] U.S. Code Cono. & Ad. News 1073, 1087 (additional views of Sen 
Danforth).

98. See generally notes 161-64 infra and accompanying text. The Guidelines only refer to constitu
ency support as a factor bearing on the adequacy of representation. 42 Fed. Reg. 30,482 (1977)

99. Of the 16 individuals who applied for compensation in their own names during the period cov
ered by this study, only three received any compensation and two of these received less than $300 each.

The following applicants were considered individuals for this purpose, although in a few instances 
there were indications that they were affiliated with organizations that might be thought to have an 
interest in the proceeding. In their applications, however, they did not purport to speak for the 
organizations.

Overall, the FTC’s reliance on the narrow-focus test was not a marked suc
cess. Because few specialized groups applied for funding, the test did not pre
vent large, multipurpose groups from dominating the program.96 Moreover, 
the agency was subjected to congressional criticism for favoring narrow, “un
representative” groups.97 On this charge, the Commission was entangled not 
only by the tension between the technocratic and democratic elements inherent 
in the compensation program, but also by the problem of determining how a 
private group gains authority and legitimacy to represent a constituency in an 
administrative proceeding. The latter issue surfaced again in the agency’s de
velopment of a second standard by which to define “interest.”

Groups versus individuals. Program administrators created a strong pre
sumption that organizations represented the interests of their members and 
constituents, whereas individual applicants represented only their own inter
ests. Neither the Rules of Practice nor the 1977 Guidelines established such a 
preference,98 but the distinction was clearly maintained in practice.99

Although the eligibility of individual applicants never became a major prac
tical problem for the FTC, the group preference and related issues raised ques
tions about the basic purposes of a direct funding program. Through the group 
preference, the FTC’s compensation committee evidently tried to steer a mid
dle course between extremes that seemed beyond the scope of the program. 
The first of these extremes might be called “the pure entrepreneurial expert”— 
the grant-seeker who viewed the FTC compensation fund as simply another 
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target for proposal-writing.100 The other extreme is manipulation by agency 
staff. Rulemaking staffs might try to funnel their witnesses through the com
pensation program for the purposes of obtaining more support money or bol
stering the credibility of staff witnesses.101

Requiring that the applicant be an established, independent organization 
with a defined mission was undoubtedly valuable in avoiding either entrepre
neur or staff dominance of the compensation program. The organizational 
preference, however, was an imperfect means to accomplish this end. First, 
the distinction between individuals and organizations was not necessarily 
meaningful; an individual with a cause and modest resources can establish an 
organization to advocate his viewpoint.102 The Council on Children, Media

Proceeding Applicants Action

Care Labeling Seymore Goldwasser Denied
Food Advertising Wendy Gardner Granted
Food Advertising Mary Ruth Nelson Granted
Food Advertising Kurt Oster, M.D. Denied
Food Advertising Sidney Margolis Denied
Funeral Practices Michael Hirsh Denied
Holder in Due Course Prof. Richard Kay Denied
Holder in Due Course Prof. Richard Hesse Denied
Holder in Due Course David A. Scholl Withdrawn
Holder in Due Course Richard Victor Denied
Prescription Drugs Craig Sandahi Denied
Protein Supplements Chester Sutton Denied
Vocational Schools Joel Platt Granted
Vocational Schools Len Vincent Denied
Vocational Schools John C. Hendrickson Denied
Vocational Schools Mary A. Vance Withdrawn

This list omits the “San Francisco regional office witnesses" in the Vocational Schools rule because they 
did not apply for compensation themselves; rather, the FTC’s San Francisco regional office sought 
funds on their behalf. It also omits two individuals’ applications in the Children’s Advertising proceed
ing which were pending when data collection for this study ended in 1979. Additional information 
about these applications is available in the tabular summaries of Appendix A.

Most of these individual applications were filed in the first wave of postamendment TRR proceed
ings that went into hearings in 1975 or 1976. Later, as the correct interpretation filtered down to the 
operational levels of the agency, individuals presumably were advised not to seek reimbursement 
through the compensation program, but rather to apply for funding from allocations that the BCP 
maintained to support staff witnesses. Confidential FTC Document 8.

100. A good example of this entrepreneurial effort is the application filed by several university 
faculty members in the Food Advertising Proceeding. See Proposal to Federal Trade Commission from 
R. Garth Hansen, Bonita Wise & Ann M. Sorenson, Utah State University (June 21. 1976). These 
researchers proposed to update the data base for their computerized "Index of Nutritional Quality,” 
and to use the index to analyze the nutrient density of traditional foods that the proposed rule's nutri
tion advertising provisions would cover. The application reads much like the narrative portion of a 
conventional research grant proposal, with no reference to any interest the researchers might represent, 
or to the need for representation. Although the proposal evidently was of high quality and relevant to 
the issues in the proceeding, the compensation committee concluded that the researchers did not repre
sent any interest, and thus they were not funded. Confidential FTC Documents 9 & 10. As Appendix 
A indicates, no “action letter” on this application could be located in FTC files. Commission records of 
disbursements under the program, however, clearly indicate that this application was not funded.

101. See notes 51-54 supra and accompanying text (discussing potential for FTC staff conflicts of 
interest).

102. A Ford Foundation study described one of the compensated participants in an FTC rulemaking 
in those terms. Preface to Public Interest Law: An Economic and Institutional Analysis at viii 
(Weisbrod, Handler & Komesar eds., paper ed. 1978) (hereinafter Public Interest Law],
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and Merchandising (CCMM), which received substantial sums to participate 
in the Food Advertising, OTC Drugs, OTC Antacids, and Children’s Advertis
ing Proceedings, is an example. CCMM was characterized as the virtual “alter 
ego of its founder and principal member, Robert Choate,” who was quoted as 
saying, “Washington is an organization town. The first question asked of one 
going to his or her government with other than a purely personal matter is 
‘who are you with?’ ”103 The Council’s application in the Food Advertising 
Proceeding indicates that its “organizational base” consisted of thirteen per
sons in addition to Mr. Choate.104

A related issue arose when very small organizations received large grants for 
extensive participation in major rulemaking proceedings. Often, the organiza
tion subcontracted most of its participation functions to persons or organiza
tions that were ineligible for funding, such as law firms, survey research 
companies, or individual experts-for-hire. One such example was the Con
sumer Affairs Committee of the Greater Washington Chapter, Americans for 
Democratic Action (ADA-CAC). Prior to becoming involved in trade regula
tion rulemaking, ADA-CAC operated on an annual budget of approximately 
$2,000.105 During the three-year period from 1976 to 1979, the group received 
compensation to participate in six different rulemaking proceedings, with au
thorizations totalling approximately $200,000.106

With such funding available, an organization risked becoming little more 
than a conduit for the money it received, rather than an active participant that 
shaped and controlled its contribution to the decisionmaking process.107 As in 
other areas, the FTC needed to reach an equilibrium between assisting a par
ticipant to obtain competent technical representation, and assuring that a

103. Thain & Snow, Non-Law Public Interest Advocacy: Advertising on Children’s Television, in Pub
lic Interest Law, supra note 102, at 473, 477 & 498.

104 Letter from Robert B. Choate, Council on Children, Media, and Merchandising to J. Thomas 
Rosch, Director, BCP (April 24, 1975) (“The organizational base of the Council is the ad hoc group 
represented by the names on this letterhead. Communication between Council members and the 
Chairman takes place with some regularity”). The letterhead lists 14 members, including Mr. Choate

105. Application for Compensation of the Consumer Affairs Committee, Greater Washington Chap
ter. Americans for Democratic Action, Ophthalmic Goods Proceeding 3 (May 27, 1976).

106. See Appendix A (itemizing recipients of funding).
107. The ADA, for example, eventually applied for and received funding for some of its members to

work with outside counsel in formulating the group’s position on a proposed rule. This request arose in 
the joint application of ADA-CAC and the National Council of Senior Citizens for compensation in 
the OTC Antacids TRR Proceeding. Letter from Ann Brown, Consumer Affairs Committee. Ameri
cans for Democratic Action, and David Marlin, National Council of Senior Citizens to Bonnie 
Naradzay, Special Assistant for Compensation 6 (Nov. 18, 1977) (requesting supplemental funding for 
Brown and Marlin to meet with attorneys from outside law firm representing them in proceeding “to 
determine the positions which we will take on the various issues presented in this proceeding"). This 
letter continues: “We will of course seriously consider the advice given by our attorneys . . but we
must make the final decisions. We can only do so if representatives of each group acquaint themselves 
with the issues and meet with each other, our attorneys and their consultant to discuss them." Id. at 7. 
The FTC’s subsequent action letter conditionally approved this supplemental request:

If [Ms. Brown] volunteers her time, then her time obviously does not represent a cost to the 
Committee, and it is not reimbursable .... However, if she would otherwise not participate 
in this proceeding, and if the $15 per hour accrues to her, then it is reimbursable, because it is 
a cost to her organization.

Letter from Richard C. Foster, Deputy Director, BCP to Ann Brown, Consumer Affairs Committee. 
Americans for Democratic Action, and David Marlin, National Council for Senior Citizens 2 (Feb. 10, 
1978). 
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spokesperson legitimately represented a meaningful constituency. Seeking this 
balance raised both practical and theoretical questions as to the meaning of 
“representation” in a policy rulemaking proceeding.

2. Necessity and Adequacy of Representation
Needfor representation. For an applicant to be funded, the statute re
quired that it possess or speak for an interest, and that “representation of [the 
interest be] necessary for a fair determination of the rulemaking proceeding 
taken as a whole.”108 Early in the program’s administration, both the appli
cants109 and the agency110 occasionally ignored this statutory requirement, or 
provided only a cursory analysis of need.111 Applicants more frequently ar
gued that their opposing interests, “the other side,” were well-funded and vig
orously represented.112 At times this approach led to rather abstract “generic 
balance” arguments wholly divorced from the array of interests in the particu
lar proceeding.113 Other applicants, however, emphasized the aggregate dollar

108. 15 U.S.C. § 57a(h)( 1 )( 1976); see notes 65-69 supra and accompanying text (discussing difficulty 
in determining interest to be represented). The initial Rules of Practice simply tracked the statutory 
language, thereby requiring that applicants demonstrate the need for representation of their interests in 
the first instance. 16 C.F.R. § 1.17(c)(2) (1978).

109. See generally Application for Compensation of the New York Public Interest Research Group 
(NYPIRG), Funeral Practices Proceeding (Feb. 22, 1976).

110. Appendix A indicates that NYPIRG received a substantial grant of compensation to serve as a 
group representative and to present testimony in the Funeral Practices rulemaking. As far as the docu
mentary record indicates, the need for representation was never questioned.

111. For example, the relevant portion of one application for funding, in its entirety, reads as 
follows:

Mobile home consumers are not represented nationally and therefore, a grant of funds is 
necessary for the largest and best organized mobile home consumer group to participate in the 
FTC hearings. On the other hand, mobile home manufacturers and dealers are represented 
on a national level, and we anticipate that if mobile home consumers are not granted funds to 
participate in the hearings that [sic] only one side of the issue in regard to the FTC mobile 
home regulation will be presented.

Application for Compensation of the Golden State Mobilhome Owners League, Inc., Mobile Homes 
Proceeding (Oct. 20, 1976). This applicant received compensation. See generally Appendix A.

112. One applicant argued that:
Backed by billions of dollars in sales, the mobile home industry will easily find articulate 
spokespersons to represent its interests. In fact, even before the TRR was published in pro
posed form, the Mobile Home Manufacturers Association (MHMA) petitioned the Commis
sion to abandon the proceeding, and the industry has already deluged the TRR docket with 
comments highly critical of the proposed rule.

Application for Compensation of the Center of Auto Safety, Mobile Homes Proceeding 6 (Oct. 24, 
1975); see, e.g., Application for Compensation of the Association of Physical Fitness Centers, Health 
Spas Proceeding 5 (May 31, 1977) (at least one of several participating consumer groups is funded by 
FTC and will condemn entire industry); Application for Compensation of the National Hearing Aid 
Society, Hearing Aids Proceeding 2-3 (April 12, 1976) (small business person with annual income of 
$15,000 cannot compete effectively against forces of federal government in protracted proceeding); Ap
plication for Compensation of the Americans for Democratic Action & National Council of Senior 
Citizens, Funeral Practices Proceeding 5 (Feb. 23, 1976) (“Based on past experience, the Commission’s 
informal hearing will be well attended by representatives of the funeral industry. ... It is obviously 
essential that consumers of funeral items and services also be adequately represented”).

113. For example, one application read as follows:
It is becoming generally recognized that the consumer interest will not be automatically 

protected in the process of government and that special steps must be taken to assure adequate 
representation of that interest. 
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stake of the interests they represented,"4 the relevance of the information they 
sought to present,* 114 115 or the expertise they offered.116 Few participants at
tempted to demonstrate need for representation based on the record in the 
particular proceeding,117 or on the contents of compensation requests filed by 
other applicants.118 Given the difficulty of obtaining access to these materi
als,119 this omission is not surprising. There is no clear evidence that any final 
compensation decisions turned on the adequacy of the applicant’s claim of 
need for representation.

The adversary process works well only when all sides are effectively and separately repre
sented This would not be the case if the agency responsible for weighing the evidence and 
developing a final trade rule in the public interest were also the sole advocate of the consumer 
interest.

Application for Compensation of the Automobile Owners Action Council, Used Cars Proceeding 11 
(undated, date-stamped May 18, 1976 by the FTC).

114. See Applications for Compensation of the National Consumer Law Center, Holder in Due 
Course Proceeding 2-3 (March 9, 1976) and Credit Practices Proceeding 2-3 (Feb. 26, 1976).

115. See Application for Compensation of the Association of Physical Fitness Centers, Health Spas 
Proceeding 4 (May 31, 1977); Application for Compensation of the National Consumers Congress, 
Food Advertising Proceeding 2 (May 11, 1976); Application for Compensation of the Consumers 
Union, Funeral Practices Proceeding 3 (Oct. 28, 1975).

116. Application for Compensation of the National Consumer Law Center, Credit Practices Pro
ceeding 3 (Feb. 26, 1976); Application for Compensation of the Consumers Union, Funeral Practices 
Proceeding 3 (Oct. 28, 1975).

117. Application for Compensation of the California Citizen Action Group, Health Spas Proceeding 
5-6 (Oct. 25, 1976). The California group presented its rationale in these terms:

The Commission record as of October, 1976, already includes over 100 industry comments.
To balance this heavy industry input, Citizen Action proposes to act as the representative of 

the consumer interest. Thus far, the Commission’s record has very few organized consumer 
group comments, and of those that do exist few present an in-depth, substantive analysis of 
the proposed rule, and few speak from the unique perspective of Citizen Action.

Id.
118. See Amended Application for Compensation of the Americans for Democratic Action, Health 

Spas Proceeding 5-6 (April 13, 1977) (no other consumer group proposes to find expert witnesses to 
testify upon economic effects of proposed regulation).

119 See generally ACUS Phase I Report, supra note 31, § III (section relating to rulemaking rec
ord in TRR proceedings).

120. 42 Fed. Reg. 30,482 (1977).
121. Id.

The 1977 Guidelines continued to hedge on the question of what factors 
adequately demonstrated need for representation, noting that “it is difficult to 
define precisely when representation of an interest is ‘necessary for a fair deter
mination of the rulemaking proceeding taken as a whole.’ ”120 The Guidelines 
did establish some boundaries, however, by sketching two situations in which 
the FTC believed the test could be applied easily: “This requirement is met if 
the proposed rule would significantly affect the [applicant’s] interest,” but it “is 
not met when an applicant wishes a proceeding broadened to take care of its 
particular concerns.”121 Both situations deserve brief comment.

In the abstract, it is difficult to quibble with the proposition that an interest 
needs representation when a proposed government action will affect it in some 
concrete, substantial way. The difficulty here, however, as with the standing 
doctrine, is making the threshold determination without becoming entangled 
in the merits of the controversy. Under the Magnuson-Moss Act, the economic 
impact of a proposed rule, particularly on the interests of small business and 
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consumers, was one of the ultimate issues to be decided in a TRR proceed
ing.122 In the proceedings studied, this question had not been addressed sys
tematically on the record prior to the commencement of public hearings. 
Instead, the FTC often published multiple versions of a proposed rule, or mul
tiple rule provisions, and there was considerable uncertainty as to their ulti
mate economic effects on industry or consumers.123 In this setting, prehearing 
determinations of economic effect could be only rough guesses. Thus, program 
administrators would have very little basis upon which to reject any applicant’s 
superficially plausible claim of economic threat to its interests. The situation 
might have differed if the statute had required the FTC to have a tight theory 
supporting each proposed rule provision, and to assess carefully the available 
evidence at the beginning of the proceeding.124 During the period this study 
covered, however, the “significant effect” test was a perfunctory requirement. 
It probably would have had little utility in any policy rulemaking proceeding 
in which an agency exercised broad discretion over both legal theories and 
evidentiary requirements.

122. See 15 U.S.C. § 57a(d)( 1) (1976) (Commission's statement of purpose to accompany rule shall 
include statements as to prevalence of practices treated by rule, manner and context in which such acts 
are unfair or deceptive, and economic effect of rule, taking into account effect on consumers and small 
businesses).

123. Confidential FTC Document 13. See also ACUS Phase I Report, supra note 31.
124 The 1980 amendments to the Magnuson-Moss Act moved the agency toward such control by 

restricting the use of open-ended unfairness theories and by requiring the Commission to issue prelimi
nary regulatory analyses. See generally Pub. L. No. 96-252, § 10, 94 Stat. 374 (1980); notes 26-27 supra 
and accompanying text (discussing changes wrought by amendments).

125. 42 Fed. Reg. 30,482 (1977) (emphasis added).
126. The scope-of-proceeding test probably was inspired by the FTC’s concern over the manageabil

ity of TRR proceedings under the Magnuson-Moss Act. These proceedings frequently generate enor
mous, unwieldy records and require several years to complete. With proceedings already so large and 
slow, it is not surprising for the agency to have resisted attempts to broaden the scope of proposed rules. 
Moreover, if a group were to enlarge the scope of a TRR, opposing groups might be able to have the 
resulting rule invalidated for inadequate notice upon judicial review.

127. The following examples, which are based upon issues and positions observed in the proceedings 
studied, illustrate the range of questions that could arise under this standard.

(a) A consumer group asserts that the rule as drafted will not protect and therefore might not 
affect the consumer interest because the remedies provided will not halt abuses.
(b) A trade association that represents an industry covered by a proposed rule argues that the 
rule should be expanded to include some competitors, for example, the nonprofit competitors 
of proprietary vocational schools, because otherwise they would have an unfair economic 
advantage that could lead to market distortions.
(c) A consumer group contends that the proposed rule, which covers certain deceptive prac

The second situation in which the Guidelines found the need test readily 
applicable was when “the particular interest [of the applicant] is not signifi
cantly affected by the proceeding as bounded by the Commission,”125 This 
“scope-of-proceeding” test was logically founded in FTC experience, but it 
required agency personnel to make some elusive distinctions.126 One objective 
of the funding program presumably was to generate fresh perspectives on con
sumer problems. Any new approach or criticism of a proposed rule, however, 
was likely to generate “new” issues previously not in contention. Thus, agency 
resistance to enlarging the scope of a proceeding could frustrate a basic pur
pose of compensation. These conflicting imperatives required the program ad
ministrators to determine when the bounds of a proceeding were being overly 
expanded.127
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The scope-of-proceeding test apparently was developed primarily to handle 
situations in which narrow-focus consumer groups charge that a proposed rule 
fails to provide adequate relief to the groups’ constituencies of particularly vul
nerable consumers. Three applications raised this issue in the pre-guidelines 
period. The Council on Children, Media and Merchandising (CCMM), which 
sought special protections for children in the Food Advertising and OTC Drug 
Proceedings, filed two of these requests; the Spanish Speaking/Surnamed 
Political Association, which sought bilingual disclosure requirements in the 
Food Advertising rule, filed the third. The FTC rejected the Hispanic group’s 
application, explaining that the problem of Spanish-speaking consumers “ap
pears to apply to several rules, [and] is not a substantive, disputed issue as the 
food advertising proposed rule is now construed.”128 CCMM, however, ob
tained funding in response to both of its applications, despite an initial denial 
in the OTC Drug Proceeding based upon the irrelevance of children’s advertis
ing issues to the proposed rule.129 The FTC later commenced a separate 

tices, should be broadened to include other such practices. The group reasons that the addi
tional practices are functionally similar to those covered or are frequently used by the same 
sellers.
(d) A narrow-focus consumer group charges that the proposed rule is deficient because it is 
designed to help the average consumer, and fails to provide adequate relief for the group’s 
constituency of peculiarly vulnerable consumers, such as the elderly, children, or Spanish
speaking persons.

128. Action Letter from Margery Waxman Smith, Acting Director, BCP to Ricardo A. Callejo. 
Counsel to the Spanish Speaking/Surnamed Political Association, Food Advertising Proceeding 1 (July 
19, 1976).

129. Initially, the agency responded to CCMM’s request in the following manner.
Your application does not indicate in what way, if any, the interests of children bear on the 

question of whether claims prohibited by the FDA in labeling should be prohibited in adver
tising, except for the statement that “the review of OTC drug labels both for wording and for 
efficacy of the contents of the package must be accompanied by a similar overhaul of how the 
products are advertised before large audiences, particularly on television.” In other words, it 
appears from your application that the issues you propose to raise cannot reasonably be re
garded as within the scope of the issues in the rulemaking proceeding.

Action Letter from Joan Z Bernstein, Acting Director, BCP, to Robert B. Choate, Chairman, Council 
on Children, Media and Merchandising, OTC Drug Proceedings 1-2 (March 1, 1976). After some 
intermediate correspondence, CCMM reapplied for reimbursement. Application for Compensation of 
CCMM, OTC Drug Proceeding (Nov. 4, 1976).

Once again, the Acting Director of the Bureau of Consumer Protection rejected the application, 
explaining that “(t)he proposed rule . covers only affirmative claims by advertisers; it does not cover 
warnings, contra-indications, or any language of that nature. I cannot find in your application evidence 
that children, or the deaf, blind, or illiterate require separate representation in this proceeding, inas
much as the rule does not cover” requirements that advertisers make specified disclosures. Action 
Letter from Margery Waxman Smith, Acting Director, BCP, to Robert Choate, Council on Children. 
Media and Merchandising (Dec. 16, 1976). CCMM responded with a one and one-half page letter that 
provided little additional information about the group’s position. Letter from Robert B Choate. 
CCMM to Margery Waxman Smith, Acting Director, BCP (Dec. 23, 1976).

After noting that CCMM personnel involved in the proceeding felt “there is a great need to examine” 
the rule’s theory that FDA labeling requirements could be extended to advertisements, the letter stated:

After discussions with your personnel I am concerned that the FTC’s desire to keep these 
hearings to a “sharp, limited focus” disregards a number of issues about drug advertising that 
must be raised here and now. They may be raised again in the individual FDA monograph 
hearings relative to warnings, but they must also be raised in regard to the affirmative claims 
which are the subject of the immediate proceeding.

Id. at 2 The FTC then approved CCMM’s application Action Letter from Margery Waxman Smith, 
Acting Director, BCP to Robert B. Choate, CCMM, OTC Drug Proceeding (Jan. 21. 1977); cf. Confi
dential FTC Documents 14-16.
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rulemaking proceeding to address some general problems of advertising di
rected at children.130 How these results can be reconciled, or which of these 
seemingly conflicting approaches is the correct interpretation of the Guide
lines, is unclear. That CCMM nonetheless received compensation to represent 
the special interests of children and illiterates in the Antacids rulemaking,131 
after the Guidelines became effective, suggests that at least in some cases the 
FTC did not interpret the scope-of-proceeding requirement very strictly.

130. 43 Fed. Reg. 17,967 (1978).
131. Application for Compensation, CCMM, OTC Antacids Proceeding (Sept. 21. 1977); Action Let

ter from Richard C. Foster, Assistant Director for Marketing Practices, BCP to Robert B. Choate, 
CCMM, OTC Antacids Proceeding (Sept. 30, 1977).

132. 15 U.S.C. § 57a(h)( l)(A)(i) (1976).
133. 42 Fed. Reg. 30,482 (1977).

Adequacy of representation. Among the most detailed standards con
tained in the Guidelines were those explicating the statutory provision that the 
applicant must have, or represent, an interest “which would not otherwise be 
adequately represented in the proceedings.”132 Factors bearing on the ade
quacy of available representation generally can be divided between those relat
ing to activities the applicant proposed to undertake, and those concerning 
characteristics or attributes of the applicant. As discussed below, these two 
groups of standards rely upon differing assumptions regarding the nature of 
interest representation in a rulemaking proceeding.

Activity tests related to information provided. The statute did not explic
itly require that the FTC examine the activities a compensation applicant pro
posed to undertake. Nonetheless, from the outset this inquiry was a central 
feature in the administration of the compensation program. The agency em
phasized this factor because:

The Bureau cannot determine that an applicant’s participation is 
needed for adequate representation of the interest unless the appli
cant’s proposed activities are compared with the efforts of the staff 
and other participants .... The adequacy clause of the statute re
quires that replication of material already on the record or scheduled 
to be put on the record does not meet the standard.133

This interpretation of the statute had common-sense appeal; Congress hardly 
could have intended to let the FTC spend public funds to produce cumulative 
or redundant information. Nevertheless, this reading raised a series of subsidi
ary questions.

First, the “new information” standard did not apply equally to all compen
sable activities. Applicants sought, and were granted, compensation for partic
ipating in each of the major public stages of a TRR proceeding: submitting 
prehearing written comments, presenting testimony at the hearings, serving as 
designated group representatives with the right to examine and cross-examine 
witnesses, preparing rebuttal submissions, filing post-record comments on the 
Presiding Officer’s and staff’s final reports, ana making oral presentations to 
the full Commission. Only three of these activities—prehearing comments, 
hearing testimony, and rebuttal submissions—were designed primarily to gen
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erate “data” as opposed to “views or argument.” Even for these data-generat- 
ing activities, however, the new information standard sometimes proved 
difficult to apply.

One question arose regarding the significance of the mode in which informa
tion was presented. For example, if the prehearing comment record or the 
investigative file material contained certain information, should compensation 
be denied to an applicant wishing to present the same kind of data through 
witness testimony at the hearing? In some cases examined in this study, the 
answer seemed to be affirmative.134 This approach would be reasonable if all 
parts of the record were treated as functionally equivalent in decisionmak
ing135 or if there were precise evidentiary standards in trade regulation 
rulemaking. In practice, however, neither condition existed.136 Thus, agency 
decisions based on this criterion were open to dispute.

134. For example, the Center for Auto Safety and the Americans for Democratic Action jointly 
applied for compensation in the Used Cars Proceeding. They proposed, in part, to search the Center’s 
records of approximately 50,000 complaints from car owners, and to prepare a report that analyzed 
complaints relating to used automobiles. Application for Compensation of the Center for Auto Safety 
& Americans for Democratic Action, Used Cars Proceeding 9 (Nov. 5, 1976). The FTC denied funding 
to the applicants because their proposal would have duplicated material already on the record. The 
groups were advised that:

As you may be aware from the staff report and subsequent written submissions on this rule, 
the present record contains a considerable amount of information on consumer complaints. 
In addition, the record shows that the Automobile Owners’ Action Council has been funded 
to conduct the sort of file search that you have proposed. Therefore, I cannot find that this 
further information will be a substantial contribution rather than duplicative.

Action Letter from Margery Waxman Smith, Acting Director, BCP, to Thomas K. Wilka, Staff Attor
ney, Center for Auto Safety, Used Cars Proceeding 2 (Dec. 21, 1976).

135. Regarding the relative weights of the comment record and the hearing testimony, an argument 
could be made that written comments were entitled to less weight than oral testimony under the sub
stantial evidence test because they had not been subjected to cross-examination. In addition, the 
problems involved in gaining access to the record, as well as in locating and in obtaining relevant 
material, were often greater with the comment record than with the hearing testimony. Thus, prehear
ing comments were more likely to get lost or overlooked in the avalanche of documents in many 
rulemaking records.

136. For a general discussion of the evidentiary and record-access problems in trade regulation 
rulemaking, see ACUS Phase I Report, supra note 31, § III.

137. The statute required “substantial evidence" to support a rule. 15 U.S.C. § 57(a)(e)(3)(A) (1976) 
(court may set aside rule if not supported by substantial evidence in rulemaking record).

138. Applying the substantial evidence test to a rulemaking record is a problem common to many 
contemporary statutes. See generally DeLong, Informal Rulemaking and the Integration of Law and 
Policy, 65 Va. L. Rev. 257 (1979); McGowan, Congress and the Courts, 62 A.B.A.J. 1588, 1589-90 
(1976).

139. This approach was thought necessary because “replication of material already on the record or 
scheduled to be put on the record does not meet the standard.” 42 Fed. Reg. 30.482 (1977).

The absence of clear evidentiary standards also left uncertain the absolute 
weight of evidence necessary to support a rule. The statute required “substan
tial evidence,”137 but there was no consensus as to what this requirement 
meant in particular proceedings.138 This made it extremely difficult for a pro
gram administrator to conclude that the record contained sufficient evidence to 
support a rule, and that additional testimony would therefore be superfluous.

In addition, the new information test required program administrators to 
know both the present and the future state of the rulemaking record.139 As a 
practical matter, staff attorneys, being closest to the rule, had a virtual monop
oly on this information. Therefore, the staff had some leverage to compromise 
the independence of the compensation applicants, or to defeat applications by 
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disfavored groups. This situation gave disappointed applicants grounds for 
attacking the integrity of compensation decisions.140

Activity tests related to advocacy provided. The legislative history of the
Magnuson-Moss Act suggests that cross-examination in TRR hearings was 
provided to protect those parties who would be regulated by a proposed 
rule.141 As soon as the compensation program came into existence, however, 
applications arrived indicating that consumer groups expected the same proce
dural right. The issue arose for the first time in the Vocational Schools Pro
ceeding, when the FTC decided that the statutory language was sufficiently 
broad to permit funding of applicants who wanted to serve as group represent
atives with rights of cross-examination.142 Authorizations for “procedural par-

140. The FTC’s handling of the Center for Auto Safety’s application in the Mobile Homes proceed
ing illustrated these problems. The FTC initially denied compensation for two proposed activities on 
the basis of redundancy. An economic study was rejected because “the Commission staff proposes to 
introduce material that is likely adequately to explore the same economic issues," and consumer com
plaint testimony was refused unless the applicants could provide “additional information that will show 
that the witnesses will not simply duplicate the testimony of homeowner witnesses to be called by the 
staff." Action Letter from Joan Z. Bernstein, Acting Director, BCP, to Michael M. Landa, Center for 
Auto Safety, Mobile Homes Proceeding 2 (Jan. 19. 1976). The applicants responded angrily, ques
tioned the authority of the FTC to dictate the content of a compensated group’s presentation, and 
requested discovery of the staffs “case” so they could dispute the claim of duplication. The group 
charged:

[The compensation provision] was not intended to provide Commission staff an opportunity 
to control the participation of outside counsel and witnesses, or to use those [who are] granted 
compensation merely to fill in what Commission staff regard as gaps in the rulemaking record. 
On the contrary, as Congress recognized, adequate representation is possible only when the 
client and his/her representatives—and not the FTC—determine what submissions are neces
sary to support the client’s position. . . .

. . . [S]ince we do not know either what testimony staff mobile home owner witnesses will 
present or what material the staff will introduce that is “likely to explore” the economic issues 
we have raised, we cannot now demonstrate that our witnesses and economic study will [pro
vide new information] .... Indeed, given this information vacuum, we do not see now 
anyone would make the showing you require. We therefore request that the Commission 
specify (1) the testimony staff homeowner witneses will present and (2) the economic material 
the staff will present.

Letter from Clarence M. Dittow, III & Michael M Landa. Center for Auto Safety to Joan Z Bernstein, 
Acting Director. BCP 2 (Feb. 26, 1976). The level of detail and the burden to the FTC staff that this 
discovery request encompassed is suggested by the Center’s specifications on the economic issues, for 
which the following information was sought:

(1) How consumer effects are to be defined and measured;
(2) Whether the question of impact of the rule on concentration of market power will be 
addressed, [and] if so how it will be handled;
(3) How the costs and benefits of the rule will be defined and measured;
(4) What other specific economic issues the staff will raise, the nature of the economic models 
to be used in all cases in structuring the analysis, the data to be employed.

Id. at 2-3. To the extent that these specifications would require the FTC to take a position on un
resolved questions of evidentiary standards or burden of proof, they provided the agency with an addi
tional incentive to avoid a confrontation. This particular controversy was resolved through informal 
negotiations between the applicant and the staff. See generally Letter from Joan Z. Bernstein, Acting 
Director, BCP to Clarence M. Ditlow, III & Michael M Landa. Center for Auto Safety (April 12. 
1976). It did illustrate effectively, however, the dilemmas of applying a new information standard.

141. See, e.g., Consumer Warranty Protect ion: Hearings on H.R. 20 and HR. 5021 Before the Sub
comm. on Commerce and Finance of the House Comm, on Interstate and Foreign Commerce, 93d Cong., 
1st Sess. 156-59, 197 (1973) (remarks of Rep. Eckhart); id. at 707 (statement of Rep. McCollister); id. at 
64-65, 69 (remarks of Rep. Broyhill).

142. Confidential FTC Documents 18-19; Action Letter from Joan Z. Bernstein. Acting Director, 
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ticipation” soon became a regular feature of the compensation program.* 143 
The presumption in favor of consumer group representatives participating at 
all hearings became so well established that both staff and Presiding Officers 
occasionally solicited consumer groups to apply for compensation when no 
consumer spokesperson was slated for the hearing.144 At least one consumer 
representative was present at a majority of the hearings in thirteen of the first 
fourteen TRR proceedings conducted after passage of the Magnuson-Moss 
Act.145

BCP to Kay Pachtner, San Francisco Consumer Action, Vocational Schools Proceeding (Nov. 24. 
1975).

143. See 1977 Guidelines, 42 Fed. Reg. 30,481 (1977) (funding available for "participating as a party 
in the informal hearing, with a right to examine or cross-examine witnesses as allowed by the Presiding 
Officer”).

144. Interview with Kathleen O’Reilly, Consumer Federation of America, Funeral Industry- Pro
ceeding (Feb. 16. 1977) (FTC solicited CFA because no other strong local consumer group); Interview 
with James Turner, counsel for Consumer Action, Inc., Food Advertising Rule (Aug. 16, 1976) (Turner 
contacted after application period for designated party status had closed).

145. See generally ACUS Phase I Report, supra note 31, at 199-217 app. The exception was the 
Protein Supplements Proceeding. In that hearing a consumer group representative was present in the 
audience and submitted written questions for the Presiding Officer to ask during at least part of the 
hearings. Interview with Margaret Godwyn, San Francisco Consumer Action, Protein Supplements 
Proceeding (Nov. 8, 1976).

146. Interview with William D. Dixon, Special Assistant for Rulemaking, BCP (Feb. 7, 1977).
147. Interview with Lonnie Von Renner, counsel to Americans for Democratic Action. Prescription 

Drugs, Funeral Practices, and Ophthalmic Goods Proceedings (Feb. 15, 1977); Interview with James 
Turner, counsel for DC. Consumer Action, Food Advertising Proceeding (Dec. 2, 1976); Interview 
with David Swankin, counsel for National Consumer Congress, Care Labeling Proceeding and Conti
nental Association of Funeral and Memorial Societies, Funeral Practices Proceeding (Nov. 23. 1976); 
Interview with Michael Schulman & John Reed, California Citizen Action Group. San Francisco 
Ophthalmic Hearings (July 30, 1976); Interview with John Pound, Kenneth McEldowney & Karen 
Tomovick, San Francisco Consumer Action, Vocational Schools Proceeding (Dec. 12, 1975).

Once the FTC had established that procedural participation was compensa
ble, the question arose whether the agency as a general policy should fund 
different local groups to represent the consumer interest at each of the regional 
hearings on a particular rule, or conversely, whether it should fund one group 
to participate in all of the hearings. In the early proceedings, most consumer 
group applicants requested funding to serve as group representatives at no 
more than one or two regional hearings. Both the Presiding Officers and the 
consumer groups soon found this system ineffective for representing consumer 
interests. The Presiding Officers generally preferred for one group to represent 
the consumer interest throughout the proceeding. The Officers believed that a 
single representative would be familiar with the procedural ground rules of the 
hearing, and would be less likely to duplicate points established at earlier hear
ing sites.146 Similarly, as consumer group lawyers gained experience in 
Magnuson-Moss rulemaking, they realized that entering in the middle or late 
stages of an ongoing proceeding was a serious handicap, and resulted in frag
mented consumer representation.147

Some consumer groups began to seek funding to participate at all stages of 
the proceedings. They argued that without this continuity of representation 
the consumer advocates could not achieve equality with the other participants:

[Funding different consumer representatives in different cities] se
verely interferes with effective cross-examination since material ad
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duced at earlier hearings cannot be used as the basis of questions. It 
also prevents the use of cross-examination or direct testimony to fill 
. . . gaps in the record since consumer attorneys cannot know what 
gaps exist. Similarly, it is impossible for consumer attorneys to pre
pare effective rebuttal since they do not know what evidence needs to 
be rebutted ....

Perhaps most important, there is no way for consumer attorneys to 
prepare adequate [post-hearing] written comments [on the Presiding 
Officer’s and staff’s reports] without being familiar with the entire 
record. If consumer attorneys have not participated at all the hear
ings, they will have to read a voluminous record later. This is waste
ful in both time and money ....

. . . No industry organization would consider itself adequately 
represented if it did not have the same counsel participate throughout 
the proceeding—planning a strategy before the hearings begin; ob
taining witnesses to support this position; having counsel cross-ex
amine witnesses at all the hearings; preparing rebuttal to respond to 
important adverse evidence; and drafting detailed written comments 
which use the entire record to present forcefully the group’s entire 
case.148

148. Joint Application for Compensation of the Center for Auto Safety & Americans for Democratic 
Action. Used Cars Proceeding 6 (Nov. 5, 1976).

149 This opinion is based on hearing observations and other data collected in this study.
150. Interview with Margaret Godwyn, San Francisco Consumer Action. Protein Supplements Pro

ceeding (Nov. 8. 1976); Interview with Rebecca Cohen, Continental Association of Funeral and Memo
rial Societies, Funeral Practices Proceeding (Oct. 26, 1976). Some FTC officials involved in the 
compensation program disagreed. They found the prehearing comment records and hearing testimony 
adequate to give the Commission an understanding of “grassroots” sentiment in TRR proceedings, and 
felt that adequate technical expertise, including legal skills, was necessary for the effective representa
tion of the consumer interest. Sohn & Rubin Interview, supra note 40.

151. Interview with Mark Silbergeld, Consumers Union. Funeral Practices & Food Advertising Pro
ceedings (Feb. 7, 1977) (not all consumer groups could afford preparation and consultation time to 
provide lawyer for all hearings); Interview with Margaret Godwyn, San Francisco Consumer Action. 
Protein Supplements Proceeding (Nov. 8, 1976) (consumer groups have limited staffs and may be over
extended if they try to serve as consumer representative at all hearings); Interview with Rebecca Cohen, 
Continental Association of Funeral and Memorial Societies, Funeral Practices Proceeding (Oct. 26. 
1976) (not always possible for group to be available for all hearings); Interview with John Pound, San 

This description of the proceedings is fairly accurate.149 Most hearings did 
not have a distinct regional focus, and many uncompensated group representa
tives adopted a strategy for developing evidence and arguments in support of 
their “case” throughout the series of hearings. Moreover, effective participa
tion in the later stages of the proceeding, particularly during oral arguments 
before the Commissioners, seemed to require detailed knowledge of what had 
come before. Consumer group officials, however, did not unanimously support 
the single representative policy.

Some consumer spokespersons thought the FTC should try to fund diverse 
local groups, so as to support more “grassroots” participation in rulemak
ing.150 They contended that smaller local and regional groups might be un
willing or unable to assume the responsibilities of group representation 
throughout a long and complex proceeding.151 Moreover, funding only one 
consumer representative could breed conflict among public interest groups 
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were they to begin competing with one another for the right to be the sole 
consumer spokesperson.152

Francisco Consumer Action, Ophthalmic Hearings (Aug. 2, 1976) (proceedings should be more region
alized; when record is in Washington, difficult for consumer groups to work with it).

152. Some indication of this appeared in the Children’s Advertising Proceeding. One consumer 
group sent a letter to the FTC’s Special Assistant for Public Participation, with copies to the Bureau 
Director and Commission chairman, urging that compensation funds not be disbursed too widely 
among consumer groups:

It is our understanding that a number of groups are being encouraged to apply for reimburse
ment in this proceeding. Since there is undoubtedly a limited amount of money available, we 
are concerned that, if the money is divided among a large number of groups, no one group 
will be able to participate fully throughout the (proceeding!.

We simply hope that no prejudgment has been made by the FTC on how to divide the 
money ....

Letter from Peggy Charren, Action for Children’s Television to Bonnie Naradzay, Special Assistant for 
Public Participation, FTC (March 22, 1978). Soon thereafter, a competing consumer group filed a 
Freedom of Information Act request for this correspondence. Letter from Harry Snyder, Consumers 
Union, West Coast Office to Barbara Keehn, Freedom of Information Unit, FTC (April 4. 1978).

153. Sohn & Rubin Interview, supra note 40
154. See notes 272-83 infra and accompanying text (noting geographic and political concentrations 

of funding awards). The FTC received considerable criticism during the 1979 legislative oversight 
process for allowing the program to be dominated by a few repeat applicants. In the 1980 amendments 
Congress responded by limiting the total funding any single applicant could receive in any rulemaking 
proceeding. Section 10(a) of the Federal Trade Commission Improvements Act of 1980 provides that 
no person may receive more than $75,000 of compensation funds for any single rulemaking proceeding, 
or more than $50,000 in any single fiscal year. Pub. L. No. 96-252, § 10(a), 94 Stat. 374 (1980). This 
limit is sufficiently high so as technically not to preclude the FTC’s continuation of its one-representa
tive policy. It does, however, encourage the distribution of funding in any single proceeding. Thus, the 
amendment’s principal effect might be either to raise the total cost of procedural representation because 
of the additional preparation time each separate regional representative would need to become familiar 
with the issues and evidence, or to fragment and to reduce the effectiveness of consumer representation. 
As the table below indicates, in 17 proceedings that reached some stage of public participation during 
the period this study covered, lawyers’ fees and related support costs exceeded tne $75,000 statutory 
limit twice. The $50,000 yearly limit was exceeded in 11 of the 17 proceedings.

From its later funding decisions and from statements by agency officials,153 
it became clear that the FTC had opted for technical competence over grass
roots representation. This policy probably contributed to the concentration of 
compensation awards among the relatively few organizations and law firms 
that comprised a specialized “pro-consumer FTC bar.”154

The “new information” test was not a useful standard for ruling upon pro
posals for procedural representation in hearing and post-hearing stages of 
TRR proceedings, and therefore the FTC needed to develop additional criteria 
for evaluating such applications. The 1977 Guidelines, however, provided 
only limited insight: “Evidence that the applicant has a point of view, not 
already represented by the FTC staff attorneys or any other party, that would
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help illuminate [key] issues can be [a] favorable [factor].”155 Documentary 
records of the compensation program do not indicate how the “unique point of

Attorneys’ Fees As a Proportion of Total Costs Authorized for Reimbursement

Proceeding
Total Amount

Atty’s Fees

Total Amount 
Atty’s Fees and 
Related Cost (%)

Total
Authorization

Vocational Schools 17,924.49 (53%) 24,677.49 (73%) 33,654.25
Prescription Drugs 630.00 (30%) 910.00 (44%) 2,070.00
Holder in Due Course 1,248.10 (40%) 2,703.60 (87%) 3,073.25
Hearing Aids 78,083.50 (81%) 83,289.50 (87%) 95,880.93
Funeral Practices 78,045.50 (55%) 90,782.50 (64%) 141,363.38
Protein Supplements 4,050.00 (12%) 5,455.00 (16%) 33,970.30
Ophthalmic Goods 40,343.00 (32%) 54,591.00 (43%) 127,274.33
Food Advertising 46,368.00 (30%) 63,712.00 (42%) 153,075.48
Care Labeling 19,200.00 (33%) 21,506.00 (37%) 57,948.67
Used Cars 36,990.00 (28%) 51,308.20 (39%) 131,930.11
OTC Drugs 37,265.00 (40%) 38,015.00 (41%) 93,403.03
Credit Practices 56,275.00 (40%) 69,789.00 (49%) 141,996.24
Health Spas 48,934.00 (56%) 56,601.00 (65%) 87,339.00
Mobile Homes 46,945.00 (30%) 64,928.00 (42%) 154,558.81
R-Value 56,617.00 (60%) 58,048.00 (62%) 93,488.07
OTC Antacids 34,461.00 (27%) 54,339.00 (43%) 126,884.63
Children’s Advertising 65,115.00 (20%) 72,308.20 (22%) 325,690.20

TOTAL 668,494.59 (37%) 812,963.49 (45%) 1,803,670.38

(This table is derived from an FTC chart entitled, “Attorney Fees and Costs Compared to Total 
Budget as of Feb. 1, 1979”)

Since proceedings usually ran for several years and many of the legal fees did not greatly exceed the 
$50,000 yearly limit, monetary considerations probably would not bar continuation of the single repre
sentative policy. Moreover, near the end of the period this study covered, the FTC decided to hold 
fewer regional hearings. Sohn & Rubin Interview, supra note 40. This policy also would reduce the 
total costs of procedural representation. Continuation of the single representative policy, however, 
probably would force groups to choose between procedural representation and presentation of empiri
cal evidence. Between 1975 and 1979, many groups received funding for both activities.

Consumer representatives who had questioned the funding of a single consumer representative in 
each proceeding suggested several alternatives the agency might adopt to make shared representation 
effective. For example, the FTC could designate a “lead" consumer group representative and require 
that spokesperson to keep in contact with smaller regional or local groups, and thus more accurately 
represent their interests at the hearings. Interview with James Turner, counsel to D.C. Consumer Ac
tion, Food Advertising Proceeding (December 2, 1976). Alternatively, the Commission could compen
sate multiple consumer representatives and provide sufficient funding for them to meet periodically to 
develop a common strategy. Interview with Michael Schulman & John Reed, California Citizens Ac
tion Group, San Francisco Ophthalmic Hearings (July 30, 1976). A similar technique would compen
sate regional representatives to attend and observe hearings preceding those for which they already 
have been funded. See Supplemental Application for Compensation of Golden State Mobilhome Own
ers League. Inc., Mobile Homes Proceeding (June 7, 1977) (requesting $1,843.00 additional funding for 
attorney to observe hearings in Washington, D.C. before participating in San Francisco hearings). Bui 
see Action Letter from Albert H. Kramer, Director, BCP to Golden State Mobilhome Owners League, 
Inc. (July 13, 1978) (agency granted $500.00 for purchase of transcript of Washington hearings instead 
of funding attorney’s personal observation). Depending upon the size of the hearing and the number of 
participants involved, these approaches could increase markedly the costs of the compensation pro
gram. One suggestion to offset these increased costs is to fund consumer representation only in major, 
controversial proceedings. See Interview with David Swankin, counsel to National Consumers Con
gress, Care Labeling Proceeding (February 11, 1977) (agencies should determine which proceedings 
would benefit most from public participation, as well as amount to be spent in each of these high 
priority proceedings).

155. 42 Fed. Reg. 30,482 (1977).
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view” test was applied. The applicant presumably would at least be required 
to show that it favored an outcome different from that supported by staff, in
dustry, or other applicants.156 In practice, however, grants to engage in proce
dural representation seemed to depend more heavily on factors relating to the 
status of the applicant.

156. One law professor addressed the point by writing: “I am not aware of any other individual who 
shares my views on this subject. Therefore, these views could not be adequately otherwise repre
sented.” Application for Compensation of Professor Richard S. Kay, Holder in Due Course Amend
ment Proceeding (Feb. 26, 1976). The agency denied him compensation on the ground that his 
“participation would be more in the nature of an expert witness rather than as a representative of an 
interest.” Action Letter from Joan Z. Bernstein, Acting Director, BCP to Richard S. Kay (March 30, 
1976).

157. These factors were: the applicant’s point of view, the specificity of that view, expertise in both 
the substantive area and in trade regulation matters generally, the relation between the applicant and 
the interest, the applicant’s constituency, and the applicant’s willingness to spend his own money on the 
proceedings. 42 Fed. Reg. 30,482 (1977).

158. See generally id. In addition, the Guidelines noted with regard to an applicant’s general per
formance and competence that: “An applicant requesting funds to perform survey research should 
prove its competence in conducting surveys, or in knowing whom to hire for survey work. A request for 
funds for cross-examination should establish the expertise of the proposed cross-examiner.” Id.

159. The Guidelines set forth the agency’s reasoning as follows:
[T]he statutory requirement that without the particular applicant the interest will not be ade
quately represented means that the quality of an application is relevant. The Bureau must 
determine that it is reasonably likely that the applicant can competently represent its interest.

. . . The test is not whether a particular applicant will make representation of an interest 
fully adequate, but whether the representation will make a substantial contribution to the 
adequacy of representation.

Id.
160. On occasion, both FTC personnel and applicants suggested that receipt of a prior grant of 

compensation indicated that questions regarding the applicant's status or characteristics had already 
been resolved, and did not need to be re-examined. See generally Application for Compensation of the 
California Citizen Action Group, Health Spas Proceeding 8 (Oct. 25, 1976) (“In regard to the question 
of financial assistance, it should be noted that on three previous occasions, the FTC determined that 
Citizen Action could not effectively participate without financial assistance”); Confidential FTC Docu
ment 21. Statistically, repeat applicants were highly successful in obtaining compensation. Ten groups 
applied for funding in three or more rulemaking proceedings. Of the 42 total applications this group 
filed, the Commission approved 35. Even this figure understates the momentum resulting from a prior 

Status tests. The 1977 Guidelines included six criteria relating to the
characteristics or status of the applicant.157 These factors relate either to the 
representative qualities or to the technical competence of the applicant.

Three qualifications relating to technical competence were to be weighed in 
an applicant’s favor: expertise in the substantive area covered by the proposed 
rule, experience in trade regulation matters, and general performance and 
competence in areas other than trade regulation.158 Because these criteria 
were reasonable factors to consider in estimating the utility of a group’s partic
ipation,159 no significant problem or controversy involving their application 
developed. The emphasis on demonstrated expertise, however, particularly in 
FTC issues, tended to create a preference for “repeat players”—groups that 
previously had received funding. A repeat applicant had several advantages 
over an inexperienced group: a successful grant application format to copy in 
later applications, a reputation within the agency for competence, access to 
program administrators and staff attorneys, and the precedential value from 
the agency’s previous determination that the applicant met the status tests.160 
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In this respect, the FTC’s attempts to ensure the applicants’ technical compe
tence left the agency vulnerable to criticism for allowing a few large groups to 
dominate the compensation program.

The second group of status tests concerned the relationship between the ap
plicant and the interest it purported to represent. The Guidelines required that 
the applicant be a bona-fide spokesperson for the interest in question.161 Fac
tors to be considered in an applicant’s favor included its status as a member
ship organization, its receipt of contributions from its constituency,162 and its 
willingness to spend some of its own funds to participate in the proceeding.163

grant, because two of the denials in the Prescription Drug TRR. the Americans for Democratic Action 
(ADA) and the Consumers’ Union West Coast Office (CU), were rejections of the groups’ first applica
tions. ADA subsequently received six compensation awards without any rejections, and CU success
fully applied for funding in two later applications. In summary, only four out of 42 applications by 
repeaters who had succeeded on a prior application were rejected, and one was withdrawn by the 
applicant.

161. 42 Fed. Reg. 30,482 (1977). The Guidelines explain that “[a]n industry trade association that 
claims to represent consumers would be viewed skeptically, and vice versa, for example.” Id.

162. See id. (willingness of individuals to support applicant demonstrates that applicant responsive 
to their interests). See also Health Research Group v. Kennedy. 45 Ad. L. 2d 133, 142 (D.D.C. 1979) 
(court denied standing to seek judicial review to Nader-affiliate organization that had no members, 
only contributors). In reaching its decision, the court reasoned:

So long as the courts insist on some sort of substantial nexus between the injured party and 
the organizational plaintiff—a nexus normally to be provided by actual membership or its 
functional equivalent, measured in terms of control—it can reasonably be presumed that, in 
effect, it is the injured party who is himself seeking review ....

. . [TJhere is a material difference of both degree and substance between the control exer
cised by masses of contributors tending to give more or less money to an organization depend
ing on its responsiveness to their interests, or through the expression of opinion in the letters 
of supporters, on the one hand, and the control exercised by members of an organization as 
they regularly elect their governing body on the other.

Id. at 140-41 (emphasis in original).
163. See 42 Fed. Reg. 30,482 (1977) (Section E(8)).
164 Documentary records and interviews with FTC officials suggest that in practice, the dominant 

consideration of agency decisionmakers was “quality control," and not ensuring legitimization of the 
representative groups.

165. The practical obstacles to such participation are formidable, both because of the complexity of 
the issues involved in determining whether or how to participate in an administrative proceeding and 
because of the difficulties in polling a dispersed membership on these matters, or even providing ad
vance notice of the representative’s activities. Also, members are unlikely to have access to detailed 
information about the proceedings and the conduct of the group’s representatives, except through the 
association and its publications. Members usually will have expectations about the basic objectives the 
organization pursues and will form impressions about its general level of success in realizing those 
objectives. They are unlikely, however, to become involved tn the details of representation. See getter- 

The emphasis on constituency ties may be explained by two rather different 
rationales. First, a group accountable to its membership or contributors might 
be pressured to produce quality work. Second, the existence of a defined con
stituency could perform a legitimizing function: when questions in a rulemak
ing proceeding involve policy tradeoffs or value preferences, it may be 
desirable or necessary to ensure that the representative group has actual au
thority to speak on behalf of its constituents.164

These justifications, however, are subject to a variety of practical criticisms. 
As a factual matter, rank and file members of consumer organizations or other 
voluntary groups tend neither to participate in this kind of proceeding, nor to 
monitor the quality of representation.165 Decisions regarding the positions, 
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strategies, and tactics to be adopted in a particular controversy usually are 
made by the staff of the organization in conjunction with boards of directors or 
executive committees, or by the lawyers and other technicians participating in 
the proceeding. Membership influence probably derives more from the choice 
between “exit” and “loyalty” than from opportunities for “voice” within the 
organization.166 Moreover, inferences drawn from this sort of evidence are at 
best ambiguous.167 Therefore, in order to determine whether the varying rela
tionships between public interest groups and their constituencies are properly 
relevant to FTC funding decisions, it is necessary to consider briefly some the
oretical aspects of the representative relationship.

ally J. Berry, Lobbying For The People (paper ed. 1977); S. Ebbin & R. Kasper, Citizen Groups 
and the Nuclear Power Controversy: Uses of Scientific and Technical Information (paper 
ed 1974); T. Lowi, The Politics of Disorder (paper ed. 1974); C. Pateman. Participation and 
Democratic Theory (paper ed. 1970).

166. One consumer group spokesperson interviewed fell that opinions expressed in constituents’ let
ters provided more reliable “feedback” for the organization than attempts to determine how to keep a 
constituency happy. Interview with Robert Choate, Council on Children, Media and Merchandising 
(March 23, 1979). The Council is a non-membership organization.

167. Members may join, or leave, an organization for a great variety of reasons, some of which are 
totally unrelated to the group’s position on particular issues. Even assuming that an organization’s 
participation in a given proceeding does influence membership decisions, the proper interpretation of a 
rise or fall in membership is arguable. The compensation application of the National Hearing Aid 
Society (NHAS), a membership association of hearing aid dealers, illustrates this problem. NHAS 
argued that it should be funded to continue its participation in the Hearing Aids rulemaking because it 
had taxed its members to the limit and it hail been unable to raise the money necessary to pay its 
lawyers. As evidence of its financial inability to participate, NHAS noted that its dues had nearly 
tripled over a three-year period, and that several hundreds of members had refused to pay either these 
increased dues or a special assessment to support participation. Application for Compensation of the 
National Hearing Aid Society 1-2 (May 4, 1976). A rival association, however, argued that “the ac
knowledged drop in NHAS membership . . . may be a product of dealer dissatisfaction with the direc
tion and substance of NHAS advocacy efforts, and not, as NHAS suggests, the result of increased 
NHAS membership dues.” Letter from the American Speech and Hearing Association to G. Martin 
Shepherd, Presiding Officer, BCP (May 21, 1976).

168. One commentator on political representation explains this relationship in the following terms:
The more a theorist sees political issues as questions of knowledge, to which it is possible to 
find correct, objectively valid answers, the more inclined he will be to regard the representa
tive as an expert and to find the opinion of a constituency irrelevant. If political issues are like 
scientific or even mathematical problems, it is foolish to try to solve them by counting noses in 
the constituency. On the other hand, the more a theorist takes political issues to be arbitrary 
and irrational choices, matters of whim or taste, the less it makes sense for a representative to 
. . . ignore the tastes of those for whom he is supposed to be acting. If political choices are

Theoretical considerations. In large measure, the lack of focus and co
herence in the FTC’s funding criteria may reflect an unresolved debate regard
ing the kind of representation the program was intended to foster. Despite its 
familiarity and frequent use in discussions of public participation, the concept 
of representation—whether of persons or of interests—is complex and varies 
from one context to another. For present purposes, two dimensions of the con
cept of representation should be considered in relation to the FTC compensa
tion program: the functional and the formalistic aspects of the representative’s 
status.

Functional considerations refer to the relationship between the characteris
tics or activities of the representative, and the kinds of decisions being 
made.168 Regulatory decisions, including those in trade regulation rulemak
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ing, can be ranked on a continuum ranging from the normative to the expert. 
The location of a particular decision on this continuum implies the kind of 
representation that is most appropriate. When the decision is predominantly 
technical or scientific, the representative should be an expert in the relevant 
discipline. If, on the other hand, the decision is intended to produce a bar
gained outcome or a “pure” policy choice, the representative’s influence 
should depend largely upon the constituency purportedly represented.

The conceptual difficulty the FTC confronted, as some agency officials have 
realized,164 * * * * 169 was that most issues raised in trade regulation rulemaking fall at 
neither extreme of this continuum. A few proceedings included relatively nar
row technical inquiries.170 Somewhat more frequently, TRR proceedings 
raised issues that could be described as pure policy questions.171 Nevertheless, 
the majority of issues in trade regulation rulemaking lie between these ex
tremes, mixing normative and expert considerations. For these middle-range 
questions, the “political” or “technical” character of a particular issue is 
largely a matter of discretion.172 Moreover, as the FTC was forcefully re
minded. the rulemaking process occurs within a larger political context. Even 
if the agency believes its decision on a proposed rule should be based solely on 
technical considerations, it still has to generate sufficient political support to 
allow its final product to survive congressional oversight.

like the choice between, say, two kinds of food, the representative can only please either his
own taste or theirs, and the latter seems the only justifiable choice ....

Political issues, by and large, are found in the intermediate range .... Political ques
tions are not likely to be as arbitrary as a choice between two foods; nor are they likely to be
questions of knowledge to which an expert can supply the one correct answer.

H Pitkin, The Concept of Representation 211-12 (paper ed. 1972).
169. See note 69 supra and accompanying text (discussing technocratic and democratic aspects of 

rulemaking proceedings).
170. The Protein Supplements Proceeding, for example, addressed the issue of processes by which 

humans metabolize amino acids. See generally Report of the Presiding Officer, Protein Supplements 
Proceeding 14-30 (June 15, 1978).

171. The Credit Practices rulemaking discussed the proper regulatory policy to be adopted if eco
nomic theory shows that abolition of creditors’ summary remedies will raise the cost of credit, reduce 
the availability of credit for low income consumers, or both. See 40 Fed. Reg. 16.349 (1975).

172. One could, for example, convert the policy question concerning creditors' remedies described 
above into a factual question whether the projected economic effects and other possible costs or benefits 
in fact would occur. These issues then could be resolved through field research on the behavior of 
lenders and borrowers and comparisons of experience in states that had abolished summary remedies 
with those that had not.

173. It is theoretically possible that choice or conflict between these two bases of representation could 
be avoided if a large enough number of organizations willing to participate possessed a broad member
ship which was both knowledgeable of technical issues, and involved sufficiently in the organization to 
participate in decisions regarding the group’s advocacy positions in a given proceeding. This condition 
apparently did not exist in the proceedings conducted by the FTC during this study, and because of the 
practical difficulties previously described, it probably does not exist in many regulatory fields.

The mixed and shifting character of issues involved in FTC rulemaking 
probably renders it impossible to develop simple, uniform standards that rec
oncile the conflicting bases of representation outlined above.173 In theory, 
however, the representation tests could be utilized to give appropriate empha
sis to the kind of presentation the applicant proposed to make. Thus, if the 
applicant planned to develop technical information, such as survey research 
data or economic modeling, its expertise would become a predominant factor 
in the agency’s decision. If, on the other hand, the applicant sought to address 



1981] Funding Public Participation 95

policy issues, its ability to speak for an affected constituency would become the 
key factor. The 1977 Guidelines were generally consistent with this approach, 
although they neither explicitly required it nor clearly elaborated upon it.174

Whenever the policy or value-preference component of a funding appli
cant's proposed participation warrants examining the applicant’s ability to 
speak on behalf of a particular constituency, it becomes necessary for the 
agency to investigate the formalistic aspects of the group’s representative rela
tionship. In other words, the agency should consider whether an adequate 
mechanism exists to ensure the legitimacy of the applicant as a spokesperson 
for the interest it purports to represent.175

The occasional criticism that public interest groups are “self-appointed 
spokesmen” for the consumer interest176 reflects concern for the formal au
thority of an organization to represent a constituency. This concern also mani
fested itself in the lines of questioning some industry spokespersons used to 
challenge the legitimacy of compensated consumer group witnesses during 
TRR hearings.177 Even the consumer groups seemed to have varying concepts 
of their representational role. Thus, groups funded to participate in TRR’s

174. See generally 42 Fed. Reg. 30,482 (1977) (factors used by agency to determine funding decisions 
address applicant’s expertise and competence, as well as constituency support and representation).

175. Professor Richard Stewart has described the problem in the following manner:
There are two possible responses to the realization that legislative discretion is exercised by 

agencies .... One might somehow attempt to require the legislature to take back the discre
tion it has delegated; but such a program overlooks the inability of any single elected body to 
resolve more than a small proportion of the major issues of collective choice in a developed 
society. On the other hand, agencies could be invested with the legitimizing rituals of election 
However, the formal one-person, one-vote principle which sustains the legislature is too brittle 
to permit its wholesale application to numerous agencies enjoying substantial measures of 
discretionary power—hence the effort to develop other modes of representation in administra
tive decision by resort to individuals or organizations that purport to speak for broad classes 
of private interests. But this stratagem simply pushes back the problem of representation to a 
prior stage; because the interests of broad categories of individuals, such as “consumers,” are 
not self-defining, we cannot say that a given litigant or organization truly speaks for “consum
ers” unless there is some mechanism that ensures this.

Stewart. The Reformation of American Administrative Law, 88 Harv. L. Rev 1667, 1806 (1975).
176. See generally A. McFarland, Public Interest Lobbies: Decision-Making on Energy 

(paper ed. 1976) (discussing public interest groups as representatives of specialized interests that conflict 
with general welfare); Public Participation in Agency Proceedings: Hearings on H R. 3361 and Related 
Bills Before the Subcomm, on Administrative Law and Governmental Relations of the House Comm, on 
the Judiciary, 95th Cong., 1st Sess. 563 (1977). The public interest spokespersons, however, also have 
their supporters. A. McFarland, supra, at 67 (“Critics refer to [Ralph] Nader as a ‘self-appointed 
spokesman for the consumer,’ but such a description can be misleading. He has a constituency which 
gives him support, just as other politicians do.”).

177. The following excerpt from the Eyeglass Rule hearing transcript is a fairly typical, if lengthy, 
example of this concern. Mr. Markey, counsel for the National Association of Optometrists and Opti
cians, is interrogating Ms. Schletter, a witness from San Francisco Consumer Action. She had con
ducted two field surveys of price advertising among sellers of ophthalmic goods and services. The 
import of her direct testimony was that the proposed rule’s removal of state bans on price advertising 
would not, by itself, increase price competition among sellers.

MR. MARKEY: . . . What consumers do you represent?
MS. SCHLETTER: You want their names?

MR. MARKEY: How many consumers do you represent? That was the question.

MS. SCHLETTER: Thirty-two hundred.
MR MARKEY: What are they, paid members?
MS. SCHLETTER: Yes.
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employed diverse tactics to develop and validate their positions in the FTC 
proceedings. Some groups met with individual consumers who would be af
fected by a proposed rule,* 178 or discussed the rule with other consumer organi
zations;179 others informally surveyed consumer opinion on particular rule 
provisions,180 or maintained tentative positions pending completion of their 
research for the proceeding.181 A number of groups either required staff mem
bers working on a rule to seek approval of their recommendations from a 
Board of Directors,182 or adopted a position only when they could achieve 

MR. MARKEY: Thirty-two hundred consumers. What is the population—is this the Bay 
area, or just San Francisco?
MS. SCHLETTER: 1 think this is in the record.

MR MARKEY: Can anybody be a consumer advocate or are there certain special require
ments attendant to being a consumer advocate?
MS. SCHLETTER: By FTC requirements or what?
MR. MARKEY: In this area.
MS. SCHLETTER: I don’t know.

MR. MARKEY: ... Is [your testimony] the position of the thirty-two hundred people you 
represent? In other words, how many people participated in this and came to the conclusion 
that this is what is good for consumers and this is what is in the public interest?
MS. SCHLETTER: It was a study team. We didn’t have an election on it.
MR. MARKEY: How many people?
MS. SCHLETTER: Approximately twenty.
MR. MARKEY. Did you take a vote?
MS SCHLETTER: A vote? Everybody has read it and has acceded to the results and had 
input and conversations before we debated and argued and came to these conclusions in a 
very open way.

Ophthalmic Goods Proceeding, Transcript 6401-02, 6406 (available in FTC record room).
This line of cross-examination is notable both for its implicit assumption that there are, or should be, 

formal criteria for authorizing the representative to represent, and for its confusion in suggesting what 
those criteria ought to be. The questions can be read to imply that San Francisco Consumer Action is 
both too elitist and too undifferentiated from the mass. The examination mixes issues concerning the 
characteristics of the group’s membership with questions relating to its internal decisionmaking 
procedures.

178. Interview with Edward Kramer, The Housing Advocates, Mobile Homes Proceeding (March 
28, 1979) (Housing Advocates frequently returned to its constituents for input to ensure representation 
of their interests).

179. Interview with Miles Friedan, California Public Interest Research Group, Used Cars Proceed
ing (April 3, 1979) (organization “distilled a consumer view" from contacts with many consumer 
groups).

180. Interview with Irmgard Hunt, Consumer Action Now, Council on Environmental Alternatives, 
Protein Supplements Proceeding (April 3, 1979) (consumer survey conducted to ascertain whether con
sumers believed they were informed sufficiently to make decisions on rule).

181. See Interview with Jack Hale, Connecticut Citizen Research Group, Food Advertising Proceed
ing (March 17, 1977) (formulating position on rule involved some problems of identifying and accom
modating subgroups of consumers, especially when objective data unavailable); Interview with Lonnie 
Von Renner, counsel to Americans for Democratic Action & National Council of Senior Citizens, 
Prescription Drugs, Funeral Practices, and Ophthalmic Goods Proceedings (February 15, 1977) (when 
evidence indicates consumer interests not uniform, group’s position should be flexible to accommodate 
evidence offered at hearing; firm position can be delayed until post-hearing comment stage of proceed
ings); Interview with Rebecca Cohen, Continental Association of Funeral and Memorial Societies. Fu
neral Practices Proceeding (October 26, 1976) (proposed to hire economist to investigate whether 
disclosures mandated by Funeral Rule would raise prices to consumer, as industry claimed).

182. Interview with Gerald Thain, Center for Public Representation. Used Cars, Thermal Insula
tion, and Children’s Advertising Proceedings (April 5, 1979) (Center required to obtain Board approval 
for projects exceeding specified dollar amount); Interview with Glen Nishimura & Timothy Holcomb, 
Arkansas Consumer Research, Funeral Practices Proceeding (October 26, 1976) (decision to participate 
made by Board of Directors on recommendation of staff; board elected by members of local memorial 
societies).
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consensus of the staff members.183 In a few groups, the legitimacy question 
did not arise because the organization already had adopted an official position 
on the issues prior to becoming involved in the FTC proceeding.184

To analyze these competing notions of authority to represent, it is useful to 
analogize the consumer group’s role to more familiar representative relation
ships. The most significant factor in these relationships is whether the repre
sentative is expected to have a formal, specific mandate to act on behalf of a 
principal. In the common law master-servant relationship, for example, the 
employee’s scope of authority to bind the employer is formally circumscribed 
by contractual and legal standards. The servant’s actions are totally 
subordinate to the directives of the employer. Somewhat less constrained and 
specific is the lawyer’s authority to act on behalf of a client. The relationship 
remains essentially contractual, and the client retains control over important 
decisions. The lawyer, however, has more latitude for independent judgment 
as a result of technical expertise and professional responsibilities.185 Both the 
master-servant and the lawyer-client relationships typically involve situations 
in which the represented party is either a natural person or a hierarchy, and in 
both relationships the represented party has access to most of the information 
needed to make decisions.

When the focus of the relationship shifts to the representation of dispersed 
groups, or from personal to political representation, the need for prior ap
proval of particular decisions tends to decrease, and the representative’s inde
pendence increases. Three forms of such representation can be distinguished: 
lobbying, electoral representation, and “descriptive representation.” Accord
ing to one commentator, lobbying is functionally similar to the lawyer-client

183. Interview with Mark Silbergeld, Staff Attorney, Consumers Union, Funeral Practices, and OTC 
Antacids Proceeding (February 7, 1977) (position arrived at collegially by discussions between staff 
lawyers and technical experts); Interview with Margaret Godwyn, San Francisco Consumer Action, 
Protein Supplements Rule (November 8, 1976) (all policy decisions presented to group staff for debate 
and vote; policy decisions required consensus rather than majority vote).

184. Interview with Robert Choate, Council on Children, Media and Merchandising (March 23, 
1979) (ad hoc group formed nonprofit corporation to represent specific, limited interests).

185. One seasoned Washington lawyer has described the interplay between client desires and lawyer 
judgment in the following terms:

[An] inherent part of the lawyer’s function in being “for” his clients is helping determine what 
exactly is their interest in a particular set of circumstances. Certainly, when a corporate client 
comes to a Washington lawyer with a problem, the lawyer is charged with furthering his 
client’s “interest.” But often a client knows only in a general sense what the interest is. and 
seeks the lawyer’s skills and knowledge in defining as well as implementing that interest.
The definition of this interest is not forged in a vacuum, divorced from considerations of 
public policy. Here the Washington lawyer in particular has an obligation to present to his 
client constructive alternatives for harmonizing corporate and public goals. So his job is at 
least in part that of a mediator seeking a congruence between the public interest and the 
client’s interest.

Califano, The Washington Lawyer: When to Say No, in Verdicts on Lawyers 187, 190 (R. Nader & 
M. Green eds 1976). Another view of such relationships has concluded that:

There are two ideas about the proper distribution of power in professional consulting relation
ships. The traditional idea is that both parties are best served by the professional's assuming 
broad control over the solutions to the problems brought by the client. The contradictory 
view is that both client and consultant gam from a sharing of control over many of the deci
sions arising out of the relationship.

D. Rosenthal, Lawyer and Client: Who’s in Charge? 7 (1977). 
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representation described above, with somewhat broader latitude accorded the 
lobbyist to translate the diverse, inchoate wants of his constituency into a uni
fied position.186 Other observers have noted that lobbying organizations and 
similar voluntary associations tend to become staff-dominated or “oligarchi
cal” in form, with little opportunity for the rank-and-file members to influence 
policy directly.187 There are several practical reasons why this situation exists. 
A voluntary association usually consists of numerous dispersed “principals” 
with little direct involvement in the political environment in which their 
“agent” lobbyist operates. Moreover, the tactical decisions that the lobbyist 
makes can neither be specified easily in advance, nor subjected to membership 
ratification within the limits of available time and resources. To be effective, a 
lobbyist must have considerable discretion to define and to advance the group 
position; occasionally, even limited disclosure of his activities is not feasible.

The elected representative’s role is in many ways comparable to that of the 
lobbyist. The number of issues on which a typical legislator has a true man
date from his constituency is probably small; few political issues are suffi
ciently visible or important to affect the outcome of an election. Even when 
specific policies are widely desired, a consensus might not be reached on the 
best means with which to achieve or to implement them.188 Consequently, the 
elected representative must exercise independent judgment in representing the 
interests of his constituency.

Finally, a different form of political representation, “descriptive representa
tion,” avoids the problem of providing the representative with a mandate by 
structuring the representative body to mirror the composition of the constitu-

186. This commentator notes that:

The act of lobbying is, in very general terms, an act of representation. Like the votes of 
members of Congress, however, the strategic decisions of lobbyists are not simply minor 
images of constituent preferences. An interest group is an intermediary between citizens and 
government; and it is the task of the organization to convert what it perceives to be the desires 
of its constituents into specific policies and goals. The choice of issues by the organization is 
the conversion process by which resources and policy objectives are converted into specific 
acts of interest articulation and representation.

J Berry, Lobbying for the People 5 (paper ed. 1977).
187. This tendency has been described in the following manner:

In few areas of political life is the discrepancy between formal juridical guarantees of demo
cratic procedure and the actual practice of oligarchic rule so marked as in private or voluntary 
organizations such as trade unions, professional and business associations, veterans’ groups, 
and cooperatives. . . . almost all such organizations are characterized internally by the rule 
of a one-party oligarchy. That is, one group, which controls the administration, usually re
tains power indefinitely ....

S.M Lipset, M. Trow & J. Coleman, Union Democracy 1 (1956). See also R. Michels, Political 
Parties (1958) (stating how political organizations become naturally oligarchic). Distinguishing be
tween a "representative” and a “democratic” organization, one commentator noted that: “An associa
tion is ‘representative,’ but undemocratic, if member interests are congruent with leadership policies but 
the members do not, as a practical matter, choose these leaders in meaningful elections or participate in 
the formulation of leadership policies.” J Q. Wilson, Political Organizations 237-38 (1973). See 
generally T. Lowi, The Politics of Disorder 73 (paper ed. 1974) (comparing alternative pluralistic 
social processes with traditional political government).

188. See generally Miller & Stokes, Constituency Influence in Congress, 57 Am. Political Sci. Rev. 
45 (1963) (discussing theories of representation and analyzing measure of control local constituencies 
exert over specific actions of representatives).
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ency.189 Just as a scientific sample epitomizes the universe from which it is 
drawn, the representative body inherently reflects the preferences, values, and 
knowledge of the larger group, and thus dispenses with the need for directives 
or consultation.190

Ordering typical representative relationships in this fashion implies certain 
realities about consumer representation in administrative proceedings. If a 
representative’s legitimate discretion to act without a prior specific mandate 
expands as his constituency grows and diversifies and disperses outside the 
confines of a hierarchical organization, then consumer representatives neces
sarily would be expected to exercise a high degree of independent judgment. 
Even relatively narrow consumer protection issues, such as the sales practices 
of hearing aid dealers or advertisements promoting protein supplements, can 
affect geographically dispersed, unorganized individuals. Moreover, consumer 
protection is, at least in some respects, a “collective good”191 for which eco
nomic theory posits major disincentives to organized action.192 Thus, it seems 
clear that consumer representatives need considerable independence if they are 
to represent their constituencies effectively. The difficulty is reconciling this 
independence with the need to hold the representatives answerable for the po
sitions they advocate.

The representative relationships described above suggest that common

189. It has been argued that
true representation . . requires that the legislature be so selected that its composition corre
sponds accurately to that of the whole nation; only then is it really a representative body. A 
representative legislature, John Adams argues in the American Revolutionary period, “should 
be an exact portrait, in miniature, of the people at large, as it should think, feel, reason and act 
like them.”

. . . For these writers, representing is not acting with authority, or acting before being held to 
account, or any kind of acting at all. Rather, it depends on the representative’s characteristics, 
on what he is or is like, on being something rather than doing something. The representative 
does not act for others; he “stands for” them, by virtue of a correspondence or connection 
between them, a resemblance or reflection.

H. Pitkin, The Concept of Representation 60-61 (paper ed. 1972) (emphasis in original).
190. The cross-examiner quoted in note 177 above apparently was using this theory when he sought 

to contrast the membership of San Francisco Consumer Action with the population of the San Fran
cisco Bay Area.

191. See generally Mancur Olson, The Logic of Collective Action (paper ed. 1977) (present
ing notion of “collective good”). For discussions of the theory in the context of public participation in 
administrative or political decisionmaking, see A. McFarland, supra note 176, at 27-40; Snow & 
Weisbrod, Consumerism, Consumers, and Public Interest Law, in Public Interest Law 395, 401-06 
(Weisbrod, Handler & Komesar eds., paper ed. 1978).

192. These disincentives are explained in the following manner:
[T]here are . . . three separate but cumulative factors that keep larger groups from furthering 
their own interests. First, the larger the group, the smaller the fraction of the total group 
benefit any person acting in the group interest receives, and the less adequate the reward for 
any group-oriented action .... Second, since the larger the group, the smaller the share of 
the total benefit going to any individual, or to any (absolutely) small subset of members of the 
group, the less the likelihood that any small subset of the group, much less any single individ
ual, will gain enough from getting the collective good to bear the burden of providing even a 
small amount of it; in other words, the larger the group the smaller the likelihood of oligo
polistic interaction that might help obtain the good. Third, the larger the number of members 
in the group the greater the organization costs, and thus the higher the hurdle that must be 
jumped before any of the collective good at all can be obtained.

M. Olson, supra note 191, at 48. 
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methods for ensuring the accountability of a representative share two general 
characteristics. First, as the constituency becomes large and diverse, the repre
sentative generally must account for decisions made or actions taken after the 
fact, rather than obtaining prior authorization. The elected representative does 
not receive detailed instructions from his district. He realizes, however, that he 
would be replaced if his votes or public positions diverged too sharply from 
constituent preferences. Similarly, the executive of a voluntary association un
derstands that the leadership cannot often take positions distasteful to the 
members without witnessing a decline in the organization’s membership, re
sources, and influence. A second characteristic of representative relationships 
is that accountability tends to become general rather than specific as the inter
est represented shifts from personal to diffuse. When the constituency group is 
large and dispersed, the representative need not seek clearance or approval for 
each decision he makes; instead, the general quality of his performance is re
viewed periodically.

Thus, although it would seem nonsensical to criticize a consumer group for 
failing to poll its membership regarding particular issues raised in a rulemak
ing proceeding, it is feasible and appropriate to require some assurance that 
the leaders are exposed to the risk of membership disaffection by public advo
cacy of certain positions in a proceeding.193 This assurance would involve a 
showing that the organization obtains a substantial proportion of its revenues 
from membership dues or public contributions,194 and that its constituents 
have been informed, or will be informed, of the positions the group is advocat
ing. Whether a group has advocated positions in the past similar to that taken 
in a present proceeding would be an important consideration in determining 
constituency accountability. When the organization has no prior history of 
involvement in the particular subject matter, either the funding recipient 
should be requested to file reports of its communications with its membership, 
or future grants should be conditioned on a showing that the organization has 
informed constituents of positions taken under prior compensation grants.

193. This statement is accurate, however, only as long as material the group submits is not so purely 
technical that constituency ties are irrelevant.

194. Organizations that provide noncollective goods or services present a special problem under this 
approach For example, Consumers Union is financed principally by sales of the Consumer Reports 
magazine. Application for Compensation of the Consumers Union, Food Advertising Proceeding 1 
(Sept. 23, 1975). Many trade or professional organizations provide valuable information, advice, and 
assistance to their members. Some public interest organizations sponsor trips, social events, or product 
discounts. When the noncollective goods are basically incidental to a predominant advocacy purpose, 
such as Sierra Club outings or calendar sales, their provision should not materially affect the accounta
bility of organization spokesmen. The situation becomes less clear, however, when the product sale 
component seems predominant. For example, as to Consumers Union it could be argued that because 
proceeds of the magazine sales finance advocacy efforts, the purchase price of the magazine represents 
both a sale of goods and a contribution to advocacy efforts. Because the contribution is “tied" to a sale 
that seems likely to be the dominant feature in constituent decisions, however, it may well be that the 
organization’s accountability to its constituency for advocacy positions is fairly attenuated. Agencies 
that administer compensation programs might consider requiring applicants to provide information 
about their dues structure and the nature of any noncollective goods or services they provide to 
members.

Finally, the role of “descriptive representation” in a compensation program 
like the FTC’s should be considered. This theory would require an inquiry 
into the composition or characteristics of the applicant relative to the constitu
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ency it purports to represent. The objective of the inquiry would be to deter
mine whether the membership of the consumer group adequately reflected the 
relevant consumer population.195 Depending upon how technically the sam
pling notion were pursued, the issues could become unmanageably com
plex.196 Instead of seeking existing groups whose memberships constitute 
acceptable samples, the agency could obtain a more efficient and reliable opin
ion sampling by commissioning a survey research firm to select and poll a 
random sample of the relevant population. This does not suggest that agencies 
should be indifferent to the constituencies of groups that actively participate in 
rulemaking proceedings. An expressed preference for a particular rule provi
sion by a group whose members comprise a large and typical segment of inter
ested consumers or businesses would be entitled to more careful consideration 
than if the organization’s constituency were small and atypical. Nevertheless, 
this practice should be the general norm in rulemaking, rather than a feature 
unique to a compensation program. The composition of a group’s constitu
ency normally should not serve to include or exclude the group’s participation; 
rather, decisionmakers should only consider it in determining how to weigh 
the group’s position. This approach would preserve the role of the compensa
tion program in increasing the number and diversity of constituency positions 
actively pressed.197

195. The political science literature suggests that consumer-group members generally are not typical 
of the average population. Individuals who join organizations engaged in advocacy related to political 
or governmental affairs usually are, like those who vote in general elections, disproportionately upper
middle class in terms of income, education, and status. See generally D. Ippolito, T. Walker & K 
Kolson, Public Opinion and Responsible Democracy (1976); L. Milbrath, Political Partici
pation 110-141 (paper ed. 1969); S. Verba & N. Nie, Participation in America: Political De
mocracy and Social Equality (paper ed. 1972). In the present context, however, it is unclear 
whether, or in what ways this socio-economic “bias" should be presumed to affect the policy positions 
of group members. By joining an advocacy group, members haave demonstrated their disregard for the 
economic incentives described in the theory of collective goods. Consequently, their policy preferences, 
as reflected through the group, appear to be based on noneconomic or altruistic considerations.

196. For a group like San Francisco Consumer Action that does not recruit members on a national 
scale, it presumably would be necessary either to establish a relevant “geographic market,” or to deter
mine that there were no significant regional differences to bias the sample Moreover, apart from the 
rare and probably nonexistent marketing practice that affects all consumers with absolute uniformity, it 
arguably would be necessary to create a stratified sample to account for specially affected subgroups 
Sample stratification is a potential slippery slope, because a critic with a modest amount of ingenuity 
quickly can proliferate variables on which one plausibly could argue that the sample should be strati
fied. To continue with the example of the Ophthalmic Goods rule, which removed state bans on the 
price advertising of eyeglasses, the following arguments suggest points that could be raised in a strict 
sampling approach:

(a) Because visual problems tend to increase with age, the sample has to account for the age 
distribution of eyeglass wearers.
(b) The cost of eyeglasses absorbs a proportionately greater share of the income of the poor 
than of the wealthy, and the benefits and burdens of the rule are likely to be fell dispropor
tionately by low-income consumers. Consequently, the sample should be stratified by income 
level.
(c) Price advertising through the mass media is considerably more important to consumers 
lacking the mobility to comparison shop, either because they are physically handicapped, be
cause they lack transportation, or because they live in rural areas. The sample should be 
structured to account for these consumer differences.

197. “ ‘Public interest' advocates . . . do not represent—and do not claim to represent—the interests 
of the community as a whole. Rather they express the position of important, widely-shared (and hence 
‘public’) interests that assertedly have not heretofore received adequate representation in the process of 
agency decision.” Stewart, supra note 175, at 1764.
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3. Financial Status of the Applicant

The most detailed eligibility standard in the Magnuson-Moss Act concerned 
the financial status of the applicant. Funds were to be granted only to persons 
“unable effectively to participate in such proceeding because [they] cannot af
ford to pay costs of making oral presentations, conducting cross-examination, 
and making rebuttal submissions in such proceedings.”198 Both the Rules of 
Practice and the Guidelines translated this standard into three general require
ments. First, the applicant needed to provide information describing the eco
nomic stake of the interest it wished to represent, as compared with the cost of 
participation. The Commission assumed that a group with a small economic 
stake, or a noneconomic interest, would encounter difficulties raising funds to 
participate.199 Second, when the interest’s economic stake was large in com
parison to the cost of participation, the applicant was obliged to bear its own 
costs. The rule provided an important exception, however, “when a large total 
stake” was “divided among many separate people so that each individual” had 
“little incentive to participate.”200 Applicants claiming this “collective goods 
exception” were required to demonstrate that they could not raise funds to 
participate through individual contributions. Finally, the applicant was re
quired to provide information about its own resources. The Guidelines re
flected the notion that well-funded organizations should make stronger 
showings of need for support to participate in rulemaking proceedings.201 
Again, however, an exception provided that:

198. 15 U.S.C. § 57a(h)(l) (1976); see note 29 supra (text of relevant section of statute).
199. See 16 C.F.R. § 1.17(c)(4)(i) (1978); 42 Fed. Reg. 30,482-83 (1977) (if applicant represents rich 

interest, there should be other means for it to obtain funds).
200. 42 Fed. Reg. 30,483 (1977).
201. Id. (well-funded organization or interest has more difficult time making requisite showing of 

inability to participate effectively without FTC compensation).
202. Id.
203. Application for Compensation of Dr. Kurt Oster. Food Advertising Proceeding (Aug. 16, 1976); 

Letter from William D. Dixon, Presiding Officer to Kurt Oster (Sept. 23, 1976); Action Letter from 
Margery Waxman Smith, Acting Director, BCP to Kurt Oster, Food Advertising Proceeding (Nov. 12. 
1976).

204. See Action Letter from Albert H. Kramer, Director, BCP to Jimmy D. Johnson, Association of 
Physical Fitness Centers, Health Spas Proceeding (July 14, 1977).

[A] group with substantial resources can be eligible if it is unable to 
participate because its resources are already committed to other ar
eas, if it has undertaken to cover too many different activities to focus 
resources on a project as large as an FTC rulemaking, or if other 
factors would preclude participation.202

Despite the prominence accorded to financial inability in the statute, the 
Rules of Practice, and the Guidelines, in practice this standard played a sur
prisingly minor role. Only two compensation applications apparently were re
jected because the applicant was financially able. The first of these applications 
was submitted by an individual witness sufficiently candid or unsophisticated 
to admit to the FTC that he would testify whether or not he was reimbursed.203 
The second application was submitted by an industry trade association.204 In 
a third situation, an initial compensation award to a trade association was not 
used. The FTC had required that the award be offset by membership dues and 
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contributions, and the association raised more money from these sources than 
the grant would have provided.205 The association later submitted a supple
mental application containing updated budget information and received fund
ing to participate in the post-hearing stages of the proceeding.206 The FTC 
apparently did not invoke the financial inability standard more frequently for 
two reasons. First, the FTC did not demand, and often did not receive, very 
detailed financial information from applicants. Second, and more important, 
the Commission interpreted and applied the financial inability standard so as 
to render unnecessary a detailed examination of applicant finances.

Applicants in the later proceedings generally tended to provide more exten
sive financial information than those who sought funding in the early 
Magnuson-Moss TRR's.207 Nevertheless, in 1977 and 1978 some applicants

205. See Action Letter from Margery Waxman Smith, Acting Director, BCP to Anthony DiRocco. 
National Hearing Aid Society, Hearing Aids Proceeding (July 20, 1976) (budget attachment, foot
note*);  Letter from Margery Waxman Smith. Acting Director, BCP to Anthony DiRocco, National 
Hearing Aid Society (Oct. 29, 1976) (total reimbursable amount to be reduced by total member contri
butions received between application filing date and submission of reimbursement claim); Letter from 
Anthony DiRocco, National Hearing Aid Society to Margery Waxman Smith, Acting Director. BCP 
(March 30, 1977) (grant was nullity in light of requirement that any NHAS solicited funds offset 
amount of funding).

206. Supplemental Application for Compensation of the National Hearing Aid Society, Hearing 
Aids Proceeding (Sept. 26, 1977); Letter from Timothy J. Waters, Counsel for the National Hearing Aid 
Society to Bonnie J Naradzay, BCP (Sept. 30, 1977) (supplying further information in reference to 
NHAS's supplemental application for funds).

207. For example, one application had stated simply that: “The ICL [Iowa Consumers League] is a 
volunteer, non-profit, corporation serving the public. It is supported by low dues, and a great deal of 
volunteer work. No funds are available to the Executive Secretary at this time for travel expenses." 
Application for Compensation of the Iowa Consumers League, Food Advertising Proceeding tMarch 
22, 1976).

The staff home economists of the Consumers Cooperative of Berkeley applied successfully for fund
ing in the Protein Supplements rulemaking. They provided little, if any, more detail than ICL See 
generally Application for Compensation of the Consumers Cooperative of Berkeley, Inc., Protein Sup
plements Proceeding 3 (Feb. 4, 1976) (financial assistance limited because budget limited). As Appen
dix A indicates, both of these applicants were successful. Although these grants involved relatively 
modest amounts and might have been submitted by applicants inexperienced in proposal-writing, this 
was not always the case For example, San Francisco Consumer Action (SFCA), which received sev
eral grants during the period studied, initially applied for over $20,000 in the Used Cars Proceeding, it 
obtained approximately one-half of this amount. Application for Compensation of San Francisco Con
sumer Action, Used Cars Proceeding (Oct. 3, 1976); Action Letter from Marjorie Waxman Smith. Act
ing Director, BCP to Kathryn Pachtner, San Francisco Consumer Action (Dec. 14. 1976). In 
addressing the financial need issue, SFCA’s application asserted that the costs to consumers from prac
tices covered by the rule “probably total to hundreds of millions of dollars annually,” and concluded 
that:

It is not feasible to expect any contributions to the costs of participation by individual con
sumers. Most are not in a position to individually provide significant support for others to 
represent them. Similarly, the applicant organization operates on a modest and fully commit
ted budget. SFCA has no sources of general revenue which can be tapped for activities of this 
kind. Without reimbursement for expenses, our participation in the hearings would be 
severely curtailed and would certainly not adequately represent consumers.

Application for Compensation of SFCA, Used Cars Proceeding 3 (Oct. 3, 1976). The Golden State 
Mobilhome Owners League was awarded nearly $30,000 for participation in another rulemaking al
though it had reported an annual budget in excess of one-half million dollars. See Application for 
Compensation of the Golden State Mobilhome Owners League, Inc., Mobile Homes Proceeding (Oct 
20, 1976) (annual revenue anticipated at $510,000); Action Letter from Albert H. Kramer, Director. 
BCP to Dennis Kavanaugh, Golden State Mobilhome Owners League (June 6, 1977). “However." the 
application states

all of the funds obtained [from] membership are spent for designated budget categories. A 
copy of the budget for the year 1976 is enclosed for your purusal [sic], and you can see that the 
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submitted only cursory financial data and were granted compensation.* 208 The 
vagueness with which some applicants described their financial resources was 
attributable to the lack of direction provided by the Guidelines as to the kind 
of information necessary to demonstrate financial need.209 Ironically, the 
Guidelines contained a standard budget form for applicants to use in setting 
forth their funding requests,210 but provided no comparable standard form on 
which to detail the resources applicants already had.

membership income was spent on various budgeted items. The budget for 1977 does not 
anticipate or contemplate any participation in national mobile home warranty regulation 
hearings.

Application for Compensation of the Golden State Mobilhome Owners League, Inc., Mobile Homes 
Proceeding 2 (Oct. 20, 1976). The documentary record does not indicate whether the FTC questioned 
this assertion, or sought any further explanation from the group.

208. The "financial need” section of one application in the Children’s Advertising Proceeding, for 
example, stated in its entirely:

Media Access Project is a non-profit 501(c)(3) corporation with tax-exempt, tax deductible 
status. Virtually all our activities are funded by foundation grants. All existing operating 
funds are earmarked for specific projects not directly related to this study. MAP has no gen
eral funds to support research of the type contemplated, nor do any of the participants in this 
project. This project could not be undertaken by Media Access Project, its consultants or its 
grassroots organization clients without direct financial assistance from the FTC.

Application of the Media Access Project, Children’s Advertising Proceeding 13 (June 15, 1978). No 
balance sheet, annual report, or other financial information accompanied this application, which was 
funded for the full amount requested. See Appendix A (comparing amounts requested and amounts 
actually funded). Another successful application indicated that the applicant’s current fund balance was 
almost $22,000. Application for Compensation of the National Consumers League, Thermal Insulation 
Proceeding (Dec. 29, 1977) (attachment with Statement of Income and Expenses and Changes in Fund 
Balance, Jan. 1, 1977-Oct. 31, 1977). The applicant did not truly explain why it could not finance its 
participation with these funds. Instead, it stated conclusorily that the group would “devote many un
compensated hours" to the proceeding, and that “(w)ithout financial support, we would be unable to 
participate beyond filing a statement and/or appearing as a witness at a hearing. Even then, no re
search would underpin our statement.” Id. at 3.

209. See generally 42 Fed. Reg. 30,483 (1977) (section of application explaining need for compensa
tion should include information on applicant's operating budget, financial statements describing 
sources and uses of funds, and any other pertinent information)

210. Id.
211. A group could be considered unable to participate if it had committed its available resources to 

other activities. See generally text accompanying note 202 supra.
212. Letter from Senators Warren G. Magnuson, Chairman, Commerce Committee, and Edward M 

Kennedy, Chairman, Subcommittee on Administrative Practice and Procedure to Margery Waxman 
Smith, Acting Director, BCP (Oct. 27, 1976). The Senators wrote that:

The statute, by its very language, is concerned solely with the necessity for representation of 
a particular interest or interests in a given proceeding. It does not require the Bureau to make 
judgments as to the value of an applicant’s commitment of its own resources to other issues or 
endeavors. All the Bureau is required to do ... is to judge whether or not the applicant is 
able—based on its resources then available—to afford the costs of effective participation.

Id at 5.

Minor changes in program administration could have increased both the 
quantity and quality of financial data provided by applicants. What the FTC 
would have done with more detailed information, however, is unclear. As pre
viously noted, the agency had concluded that the statute did not limit compen
sation to applicants who were absolutely indigent.2" Senators Magnuson and 
Kennedy supported the FTC’s interpretation in a formal comment on the 
Guidelines.212 Moreover, practical reasons favored the Commission’s con
struction. A conclusion that the Act required absolute unavailability of re
sources probably would have excluded all but the smallest or narrowest 
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organizations from the compensation program. The FTC’s interpretation, 
however, forced the agency to distinguish between an applicant that was 
financially unable to participate and one that was unwilling to devote its own 
funds to participation.

Applying the financial inability standard involved two conceptually related 
inquiries: whether the applicant could “reprogram” funds in its existing 
budget to finance participation, and whether it reasonably could raise addi
tional money. This analysis, however, was likely to be both sensitive and be
yond the expertise of the FTC. Barring extreme situations, in which the 
applicant haa virtually no operating resources or had all of its operating funds 
contractually committed to perform specific projects for other grantors, the 
theoretical possibility existed that the applicant could re-allocate funds. Nev
ertheless, whether reallocation was also a practical possibility was unclear. 
Program administrators had no standards to rely on in evaluating the practical 
possibility of reallocation. A consumer organization’s decision to shut down 
an ongoing research, advocacy, or complaint-handling project in order to par
ticipate in a rulemaking proceeding involved considerations of staff expertise, 
interests, and morale, as well as questions of internal governance procedures, 
sunk and opportunity costs, membership disaffection, and the likelihood of 
attracting new volunteers. These issues were largely matters of management 
discretion.213

213. When the applicant is a large-budget organization engaged in multiple activities, these tradeoffs 
can be extremely complex. The coalition of environmental groups that applied for and received fund
ing in the Thermal Insulation proceeding perhaps best illustrates these problems. Four national envi
ronmental organizations—the Sierra Club, Friends of the Earth. Natural Resources Defense Council, 
and Environmental Defense Fund—submitted a joint application for compensation. Application for 
Compensation of the Sierra Club, Friends of the Earth, the Natural Resources Defense Council, and 
the Environmental Defense Fund, Thermal Insulation Proceeding (Jan. 16, 1978). In 1977, these 
groups had aggregate annual budgets of more than 10 million dollars, and the largest of them, the 
Sierra Club, had annual expenditures of six and one-half million dollars. Id. at 9-10. Yet. all of the 
groups plausibly claimed to operate at deficits or to have experienced severe budget cutbacks. Id. An 
organization like the Sierra Club not only is large, but is engaged in extremely diverse activities The 
Club’s funds were devoted to “studying and influencing public policy, information and education activ
ities, outdoor activities,. . . public law activities . . . administrative costs, . . . costs of servicing mem
berships, and fund raising activities.” Id. at 10. Its revenues are derived from "membership dues and 
admission fees . . . contributions . . . sales, principally of publications . . . royalties on publications 
. . and advertising, investment and other income.” Id. To review such a group’s decisions regarding
the feasibility of diverting funds from these other operations to finance participation in FTC rulemak
ing would be a massive undertaking for the Commission. The Commission could rule that large- 
budget organizations are ineligible, on the theory that entities with sufficient amounts of gross revenues 
should be able to divert the resources for participation from somewhere in their budgets. Exactly where 
to draw the line and whether the statute permits it to be drawn at all, however, is oy no means clear.

214 Many public interest organizations provide services or products both to their membership and 
the public at large. For example, the Consumers Union finances its advocacy efforts through sales of 
Consumer Reports. Application for Compensation of the Consumers League, Food Advertising Pro
ceeding 1 (Sept. 23, 1975).

215. An interesting variant of this problem arose when FTC compensation applicants received gen
eral budget revenues, as opposed to project grants or targeted contract funds, from government appro-

Whether an applicant could raise additional funds for participation involved 
similar, and perhaps more difficult, management decisions. To raise member
ship dues, to impose a special assessment, to increase the price of a service or 
product,214 to undertake direct-mail fundraising, or to borrow against future 
revenues, would all entail significant financial risks to the organization with 
varying chances of success. An agency like the FTC could not easily say that 
the applicant ought to bear such risks before it became eligible for funding.215
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A futher difficulty with a strict interpretation of the financial inability stan
dard was the likelihood that it would favor groups whose members had mini
mal stakes in the outcome of the proceeding over those groups comprised of 
individuals more seriously threatened by a proposed rule. Such an application 
of the standard would cut against the “interest” test. A group with a strong 
financial interest in a rule, for example a trade association composed of small 
retailers who feared the rule would drive many of them out of business, might 
not meet the test; the overwhelming threat theoretically should motivate mem
bers to dig into their pockets in support of group participation. On the other 
hand, a “collective goods” consumer group whose individual constituents had 
a minimal pecuniary interest in the outcome could more easily convince the 
agency that increased dues or other fundraising activities to support participa
tion were not practicable. A strict interpretation therefore was theoretically de
fensible,216 but it would have invited public criticism of the program’s fairness. 
As it was. Congress became sufficiently concerned about the FTC’s failure to 
fund small business participation that it set aside twenty-five percent of the 
program’s authorization for representation of regulated industries, and di
rected the Commission to develop a special “small business outreach” effort.217

priations. Two such applications were submitted in the Holder In Due Course amendment proceeding, 
and their outcomes seem difficult to reconcile. First, an Assistant Attorney General from the Office of 
Consumer Protection in the Wisconsin Department of Justice sought travel expenses to testify at the 
hearings. He claimed that he had “previously requested permission from . . . superiors to testify on 
this matter in Washington” and had been “advised that departmental funds cannot be authorized for 
this purpose.” Application of Richard A. Victor, Assistant Attorney General, Wisconsin Department 
of Justice. Holder in Due Course Proceeding 2 (Feb. 26. 1976). The FTC explained the denial of this 
request by stating:

The statute is silent on the question of whether governmental entities can be considered 
financially unable to participate. ... I believe there is sufficiently serious doubt that Con
gress intended these funds to be used for governmental officials acting within the scope of 
their official duties that compensation cannot be authorized in such a situation.

Action Letter from Joan Z. Bernstein, Acting Director, BCP to Richard A. Victor, Assistant Attorney 
General, Wisconsin Department of Justice, Holder In Due Course Proceeding (March 30. 1976). On 
the same day this letter was mailed, another action letter granted compensation to the National Con
sumer Law Center, Inc. (NCLC) for participation in the same proceeding. Action Letter from Joan Z. 
Bernstein, Acting Director, BCP to the National Consumer Law Center. Inc., Holder In Due Course 
Proceeding (March 30, 1976). NCLC had originated as a “backup center” under the Office of Eco
nomic Opportunity's Legal Services program. At the time, it received all of its operating funds from the 
federal Community Services Administration (CSA) for the purpose of training, publishing, and litigat
ing for the Legal Services Corporation. Application for Compensation of the National Consumer Law 
Center, Holder In Due Course Proceeding 1 (March 9, 1976).

It is doubtful that these two applications are distinguishable. In form, the NCLC is a nonprofit 
corporation; in fact, it is arguably as much a government entity as the Wisconsin Department of Justice. 
As a matter of policy it is also questionable whether the FTC is a more appropriate body than NCLC’s 
parent agency, CSA, to determine whether the Center should be funded by the government to partici
pate in trade regulation rulemaking. As far as the written record reflects, however, these questions were 
never considered by the FTC. Later decisions seem to follow the same pattern. See generally Appendix 
A (applications of NCLC, Vocational Schools & Credit Practices Proceeding, and applications of Con
sumer Protection Division, Department of Attorney General of Massachusetts. Mobile Homes Proceed
ing). The 1977 Guidelines seem to imply, however, that state and local government entities are eligible 
for compensation. See 42 Fed. Reg. 30,481 (1977) (“Under these definitions, any entity except a part of 
the Executive branch of the U.S. Government can apply for compensation”).

216. If, as posited by the theory of collective goods, the principal purpose of a compensation provi
sion is to remedy the disincentives to joint protection of small, diffuse interests, then funding logically 
should be denied to those with sufficient incentive to organize and to support participation—as trade 
association members would have if they each faced a sufficiently high probability of being driven out of 
business.

217. Pub. L. No. 96-252, § 10(b)-(c), 94 Stat. 374 (1980).
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Timing problems also could have developed under rigorous application of 
the financial inability standard, because program administrators would have 
had to decide when an applicant’s budget truly was “committed” to other ac
tivities. In proceedings lasting several years, the participants passed through 
several budget cycles in which they had some latitude to reallocate their funds 
in response to changing priorities. Thus, the agency could have limited any 
grant of funds to the current fiscal cycle of the applicant organization and re
quired a fresh justification for later claims of financial inability. Moreover, 
current requirements that agencies periodically publish regulatory agendas 
describing their plans for future rulemaking proceedings complicate the deter
mination of whether an applicant knew of the rule in time to modify its 
budget.

Finally, the administrative costs of applying a strict financial inability test 
probably would have been prohibitive. The agency not only would have 
needed to collect and to analyze detailed financial data under ambiguous stan
dards, but also could have become embroiled in collateral disputes over public 
disclosure of this information. Few organizations are willing to have their 
financial secrets exposed to rivals or opponents, as was illustrated by one Free
dom of Information Act dispute over financial data in a compensation applica
tion.218 More disputes over disclosure might have arisen had the FTC 
collected more detailed information about the financial management and re-

218. This problem arose when a dealers’ assocation that had received some financial support from 
manufacturers sought compensation from the FTC. See generally Application for Compensation of the 
National Manufactured Housing Federation (NMHF), Mobile Homes Proceeding (November 28, 
1977). A trade association that represented manufacturers requested disclosure of the applications 
under the Freedom of Information Act (FOIA), 5 U.S.C. § 552 (1976). See Letter from Richard C. 
Foster, Deputy Director for Operations. BCP to C.W. Quincy Rodgers, Leighton & Conklin, Mobile 
Homes Proceeding (February 8, 1978) (counsel to Manufactured Housing Institute submitted FOIA 
request dated January 19, 1978 for copy of NMHF’s application for compensation). The dealers’ asso
cation urged the FTC to deny the request, arguing that disclosure might compromise its independence 
and temper its advocacy in the proceeding. Counsel for the association wrote that:

[TJhe dissemination of information providing details [on financial inability). . . may render a 
participant vulnerable to subtle pressures in the proceeding.

. . To reveal the confidential financial information contained in the application would work 
a great prejudice to mobile home dealers. . . . Indeed, such information could conceivably 
be put to uses which might make it difficult for the [applicant) to continue in the proceed
ing. . . . The public interest in adequate dealer participation would not be served by such a 
result, and the Commission’s duty to protect the fairness and adequacy of its own proceedings 
would be violated.

Letter from Quincy Rodgers, Counsel for NMHF to Bonnie Naradzay, Special Assistant for Public 
Participation, BCP (January 20, 1978). The FTC denied release of a portion of the financial informa
tion requested on the ground that it was exempt as confidential financial information whose release 
would cause competitive harm. See Letter from Richard C. Foster, Deputy Director for Operations, 
BCP to Quincy Rodgers, Leighton & Conklin (February 8, 1978) (under § 552(b)(4) of FOIA informa
tion withheld as competitively harmful). Whether this interpretation could withstand a court challenge, 
however, is unclear, especially if the application in question were not submitted by a business group

These confidentiality disputes continued into the subsequent stages of the proceeding, when NMHF 
applied for supplemental funding. See Letter from Michael R. Lemov & Quincy Rodgers, Counsel for 
NMHF to Bonnie Naradzay, Special Assistant for Public Participation. BCP (January 31, 1978) (re
questing confidential treatment for attorneys’ time sheets as privileged work product); Letter from 
Michael R. Lemov & Quincy Rodgers to Bonnie Naradzay (February 1, 1978) (requesting confidential 
treatment of application for supplemental funding for post-hearing stages because lawyers’ strategies 
are confidential work product); Letter from Michael R. Lemov to Bonnie Naradzay (April 24. 1978) 
(requesting confidential treatment of financial information under § 552(b)(4) of FOIA); Letter from 
Quincy Rodgers to Bonnie Naradzay 2 (May 11, 1978) (requesting confidential treatment of billing 
information that reflects applicant's financial condition and attorneys’ strategies). 
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source allocations of its applicants. Considering these many problems, the 
FTC was reasonable in according a relatively minor role to the financial in
ability standard, and in accepting at face value applicants’ assertions of 
financial need. Other agencies operating direct funding programs appear to 
have adopted similar approaches. Although the wording of the eligibility cri
teria varies widely, the financial inability tests amount to whether an appli
cant’s claim of financial need seems reasonable to the agency.219 Barring the 
adoption of a completely different approach to funding participation,220 such 
discretion cannot easily be confined.

D. MANAGING THE MONEY FLOW

The final implementation task the program administrators faced was to es
tablish a system regulating the disbursement of funds to compensated partici
pants. The administrators also needed to address tangential questions relating 
to the amounts to be paid, the timing of the payments, and assuring proper use 
of the funds. As in other areas of implementation, the statute provided little 
guidance to the program administrators who were hampered both by their lack 
of experience and by lack of staff.

219. The Food and Drug Administration’s (FDA) compensation rules, for example, require the ap
plicant to submit more detailed information than those of the FTC. See 44 Fed. Reg. 23,053-54 (1979). 
The FDA rules, however, then direct the decisionmakers to assess the information under a broad rea
sonableness standard. Id. at 23,055. They must find that “[t]he applicant does not have available, and 
cannot reasonably obtain in other ways, sufficient resources to participate effectively without reim
bursement." Id. The Environmental Protection Agency’s (EPA) temporary compensation rules under 
the Toxic Substances Control Act generally direct applicants to show how they comply with the stat
ute’s financial eligibility requirements, but they also require applicants to provide some detailed discus
sion of potential “opportunity costs” that would be incurred. 42 Fed. Reg. 60,911 (1977). The 
regulation provides that:

It will be helpful if, in cases where eligibility is asserted on the grounds of small financial 
interest, rather than total inability to participate if compensation is not granted, the applica
tion also sets forth what other planned activities of the applicant will have to be curtailed if 
compensation is not granted. Such a statement of curtailment should be supported by a 
budget ....

Id.
This novel approach presumes that the applicant will curtail other activities and participate in the 

proceeding if funding is denied. In such a case, it would be difficult to find the applicant truly 
financially unable to participate. The Department of Agriculture’s proposed compensation regulations 
relative to financial eligibility criteria are somewhat longer than the FTC’s or EPA’s, but nevertheless 
simply direct the decisionmakers to consider "(t]he amount of an applicant’s assets that are firmly 
committed for other expenditures.” 44 Fed. Reg. 17,510 (1979).

One agency that has adopted compensation rules to address the “absolute indigency” situation also 
relies on a reasonableness test. The Federal Communications Commission’s standards provide:

The group ¡seeking funding] would be required to show that it cannot meet the necessary 
expenses of participating and “simultaneously carry on reasonable activities.”

In the case of an intervening group, the motion to proceed in forma pauperis shall contain 
specific allegations of fact sufficient to show that the moving party . . cannot pay the ex
penses of litigation and still be able to carry out the activities and purposes for which it was 
organized.

In re Rules and Policies to Facilitate Participation of Indigent Persons in Commission Proceedings, 61 
F.C.C. H43, 1144, 1148-49, app. A., § 1.224(c)(2) (1976).

220. An alternative approach would provide matching funds for specified categories of applicants 
without regard to their available resources.
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1. Levels of Compensation

Disputes over the maximum levels of reimbursement that could be awarded 
for compensated activities were the source of continuing friction between the 
FTC and the compensation applicants. This conflict centered on two related 
issues: maximum attorneys’ fees and the computation of overhead.

The Magnuson-Moss Act authorized the Commission to “provide compen
sation for reasonable attorneys’ fees, expert witness fees, and other costs of 
participating in a rulemaking proceeding.”221 As program administrators tried 
to give content to the “reasonable fees” standard, the FTC and the public in
terest bar divided over what each considered the proper method for calculating 
reimbursement of staff counsel fees to public interest groups. This question 
technically turned on the construction of two phrases in the Act. The Commis
sion emphasized the statute’s reference to “costs” of participation and declared 
that staff lawyers could be compensated only for their actual salaries. The 
applicant groups argued that “reasonable fees” ought to be determined by ref
erence to the current market rate for lawyers with comparable qualifications 
and experience. By 1978. the agency reconsidered its construction of the stat
ute and requested a ruling from the Comptroller General.222 The Comptroller 
General confirmed the accuracy of the FTC’s initial interpretation: to grant 
compensation in excess of the fee actually incurred “would represent a Federal 
subsidy to an interest group, and the Commission may not use its appropria
tions for such a purpose without statutory authority.”223

221. Pub. L. No. 93-637, § 202(h)(1), 88 Stat. 2183-2203 (1975) (codified at 15 U.S.C. §57a(h)(l) 
(1976)).

222. Letter from Michael Pertschuk, Chairman, FTC to Elmer B. Staats, Comptroller General of the 
United States (April 11, 1978).

223. In re Attorneys’ Fees—Federal Trade Commission, 57 Comp. Gen. 610, 612 (1978).
224. See 42 Fed. Reg. 30,485 (1977) (maximum hourly rate of $42 per hour for attorney with more 

than five years experience).
225. Observation Report of Meeting Between FTC Staff and Representatives of the Council for Pub

lic Interest Law (April 30, 1976) (copy on file at Georgetown Law Journal).

Because of the substantial gap between the market rate earned by private 
lawyers representing business interests and the fees charged by the “public in
terest law firms” retained by many successful compensation applicants, a simi
lar problem arose regarding the maximum fees reimbursable for outside 
counsel services. The FTC consistently asserted that maximum fees should be 
set below the general market rate, but it had considerable difficulty determin
ing exactly what that ceiling should be. After trying several approaches, the 
Commission eventually settled on a fee scale extrapolated from government 
lawyers’ salaries, which had sliding limits based on an attorney’s years of expe
rience.224 Representatives of the public interest bar criticized this position, 
complaining that the FTC’s fee schedule gave inadequate recognition to the 
limited number of billable hours most public interest lawyers accumulated and 
the relatively high overhead costs many of them incurred.225 This charge 
shifted the focus of the dispute to permissible overhead rates, which proved 
surprisingly difficult both to calculate and to establish.

The diverse collection of organizations dealt with by the FTC created some 
of this difficulty. These organizations ranged from small shoestring operations 
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with minimal staffs and rudimentary accounting practices to sophisticated enti
ties with annual budgets totalling several million dollars. Thus, tremendous 
variances were not uncommon either in the percentage of overhead expenses 
incurred while participating in TRR proceedings, or in the ability of the 
groups to present detailed breakdowns of their overhead costs. The Guidelines 
compromised on the overhead question by offering applicants three alternative 
methods of computation.226 Although program administrators were not en
tirely satisfied with this rather cumbersome system, they could devise no other 
workable alternative.

2. Timing of Disbursements
Awarding compensation to an applicant involved a two-step process for the 

FTC. First, the agency committed funds for the activities the applicant pro
posed to undertake, then it actually disbursed the money. Agency policy was 
conservative with regard to making early funding obligations, but was liberal 
with regard to providing advance payments once agency resources had been 
committed.

By 1977, the FTC had established a firm policy of deciding upon only those 
portions of funding requests that related to the next immediate stage of the 
proceedings. If an applicant sought funding for a later stage, the program ad
ministrators would defer their decision and treat this portion of the application 
as a “supplemental request” to be acted upon as the relevant stage of the pro
ceedings drew near.227 This practice had several administrative advantages. 
The agency maximized the resources available for other applicants by avoid
ing the premature commitment of funds that might not be expended in the 
same fiscal year and thus would revert to the Treasury. Deferral also allowed 
the FTC an opportunity to eliminate funding if the recipient had performed 
poorly in the early stages of a proceeding. Despite the additional administra
tive burdens the supplemental applications imposed on the FTC and the appli
cants, and the difficulty involved in meshing the compensation decisions with 
the schedule of the proceedings,228 on the whole this system worked reason-

226 If the organization had an audited rale established by the General Accounting Office, it could 
apply that rate; alternatively, the group could use a flat rate of 25% of employee salaries (excluding 
secretarial), or it could try to justify a different overhead rate. 42 Fed. Reg. 30,485 (1977).

227. The Guidelines provided:

You need not file a complete application at the outset. You may ask for compensation for 
one type of participation immediately and broaden your application after further study.

You should not submit an application for post-hearing rebuttal participation until after the 
hearings are over. At that time, you will be able to state with some specificity which issues 
you have determined to rebut.

Your application for post-hearing comments should come after you have read either the 
Presiding Officer’s report or the final staff report or both.

Id. at 30,483.
228. For example, the Rules of Practice provided 60 days after issuance of the posthearing staff 

report during which interested persons could submit final comments. These reports were often several 
hundred pages long, with copious citations to the record. As a practical matter, it would have been 
impossible for an applicant to review this document carefully, apply for compensation, await the 
agency’s decision, and still have any time remaining in which to prepare final comments within this 60- 
day period. The program administrators responded to this problem by acting on applications for final 
comments before the staff had issued its report, but after the Presiding Officer had made his final report 



1981] Funding Public Participation 111

ably well.
Delays in disbursement could cause hardship to the applicants, and perhaps 

undermine effective participation. Many consumer groups, and some trade as
sociations, seemed to operate on minimal budgets with insufficient “front 
money” to prepare their presentations. The FTC recognized this problem, and 
in its initial Rules of Practice the agency authorized advance payments to com
pensated groups.* 229 Yet even with this advance funding policy, some con
sumer groups reported serious cash flow problems when payment of 
compensation funds was delayed.230

available. See generally Action Letter from Albert H. Kramer, Director, BCP to Bruce J. Terris. Coun
sel to the National Council of Senior Citizens, Inc., the Consumer Affairs Committee of Americans for 
Democratic Action, the New York Public Interest Research Group, Inc., the Continental Association of 
Funeral and Memorial Societies, Inc., Arkansas Consumer Research, and the Central Area Motivation 
Program—Consumer Action Project, Funeral Practices Proceeding (Sept. 30, 1977).

Timing problems also developed when the FTC began to experiment with modified procedures that 
substituted a single rulemaking notice for the two-stage Initial and Final Notice procedure embodied in 
the Rules of Practice. In the first proceeding to use a single notice approach, the agency rejected two 
applications because it did not believe the proposed research could be completed within the available 
time. Action Letter from Richard C. Foster, Deputy Director for Operations, BCP to Miles Friedan, 
Executive Co-Director, California Public Interest Research Group, Thermal Insulation Proceeding 
(Jan 24, 1978) (sufficient preparation time a problem); Action Letter from Richard C. Foster. Deputy 
Director for Operations, BCP to Albert Stemam, Special Projects Director, Arizona Consumers Coun
cil, Thermal Insulation Proceeding (Jan. 24, 1978) (reimbursement for proposed questionnaire denied 
because lack of sufficient time to carry out survey of professional quality). In contemporary rulemak
ing, the regulatory agenda and advance notice of proposed rulemaking can serve the function of the 
FTC’s two-notice procedure if the advance notice is publicized adequately. Cf. The FTC Improve
ments Act of 1980, Pub. L. No. 96-252, § 8, 94 Stat. 374 (Commission required to publish and transmit 
to Congress advance notice of proposed rulemaking).

229. 16 C.F.R. § 1.17(e) (1978) (“The Commission may make any payments under this section in 
advance where necessary to permit effective participation in the rulemaking proceeding").

230. Eg., Interview with Irmgard Hunt, Consumer Action Now-Council on Environmental Alterna
tives (April 3, 1979) (cash flow from FTC to compensated groups must move faster); Interview with 
Dennis Kavanaugh, Golden State Mobilhome Owners League, Inc. (March 28, 1979) (same); Interview 
with Robert Choate, Council on Children, Media and Merchandising (March 23, 1979) (biggest time 
problem is delay in receiving advances and reimbursements); Interview with John Pound, Consumer 
Action of San Francisco (Aug. 2, 1976) (same).

231. Interview with Bonnie J. Naradzay, Special Assistant for Compensation, FTC (Oct. 19, 1976) 
(initially, oversight too sporadic).

3. Audit and Quality Control
The final money management task the program administrators faced was to 

design an adequate monitoring system to prevent the misuse of public funds. 
This system involved two related operations: auditing, to ensure that claims 
for reimbursement were consistent with agency standards and were supported 
by adequate documentation; and quality control, to ensure that the compen
sated groups performed competently. In addition, a good monitoring system 
could expose more general problems in the program, and suggest areas need
ing improvement. Program administrators recognized the need for adequate 
follow-up capability from the early days of implementation,231 but they had 
difficulty finding the necessary personnel to carry out their plans. In 1977, the 
performance of compensated groups was evaluated systematically in prepara
tion for congressional hearings on bills providing for direct funding authority 
to other agencies. Program administrators solicited reports from both 
rulemaking staffs and presiding officers on the quality of work produced by 
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compensated participants. The results of this investigation were presented in 
congressional hearings held during the spring of 1977. At these hearings, FTC 
officials announced their intention to audit groups that had received compen
sation.232 Although audits began shortly afterward,233 the first audit was not 
completed until the spring of the following year,234 and an auditor was not 
assigned to work full time on the compensation program until February, 
1979.235

This delayed audit of compensated groups’ expenditures caused some re
sentment among organizations that had participated in the early proceedings. 
They complained, with some justification, that they were being held accounta
ble to standards that either had not been explained to them, or that had not 
even existed when they spent the money.236 The Guidelines markedly 
changed the advice and information provided to applicants. Prior to 1977, the 
FTC's rules of practice237 and action letters on particular applications238 con
tained only vague statements concerning a recipient’s responsibility to main
tain suitable records. The Guidelines, however, instructed applicants to retain 
all financial records relating to expenditures for the proceeding for a period of 
three years,239 advised them that the presiding officer would evaluate the qual
ity of their work and the reasonableness of their claims,240 and informed them 
of their right to an administrative appeal of an adverse audit report.241 Some 
disputes might have been avoided if similar notice had been furnished to early

232. Public Participation in Agency Proceedings: Hearings on H R. 3361 and Related Bills Before the 
Subcomm, on Administrative Law and Governmental Relations of the House Comm, on the Judiciary, 
95th Cong.. 1st Sess. 520 (1977) (statement of Margery Waxman Smith. Acting Director, BCP, FTC). 
Ms. Smith asserted that:

As the Comptroller General made clear three months ago, many Federal agencies, especially 
the smaller ones, lack adequate audit capability. A public participation program will auto
matically create a need for auditing and monitoring that agencies will have difficulty provid
ing . . [Recipient groups) will need technical help, for their own sake, and careful 
monitoring, for the governments’ [sic]. Whatever the final structure of any program enacted 
by Congress, the necessary administrative infrastructure should be created concurrently.

Id See also id. at 531 (next fiscal year’s budget includes request for additional fiscal officer to audit 
compensation awards; agency plans to audit all recipients).

233. Interview with Robert Walton, Deputy Director. Division of Budget and Finance, FTC (July 
19. 1979) (FTC undertook internal auditing function) [hereinafter Walton Interview).

234. Confidential FTC Document 32.
235. Walton Interview, supra note 233.
236. See Letter from David A. Swankin, Swankin & Turner to Margery Waxman Smith, Executive 

Director, FTC 2 (Nov. 30. 1978) (grossly inequitable to apply guidelines in ex post facto manner).
237. The original rules of practice contained only the following paragraph relating to this topic: 

"The Commission will compensate the applicant only for those authorized expenses actually incurred. 
Appropriate proof of actual expenditures may be required by the Commission .... Payment will be 
conditioned upon the execution by the applicant of an appropriate agreement setting forth the terms 
and conditions of the compensation.” 16 C.F.R. § 1.17(e) (1978). The suggestion in tne latter sentence 
that the recipient’s obligations would be specified in contractual form was never fulfilled; rather, the 
application and the FTC’s action letter constituted the specification of activities approved for funding.

238. See generally Action Letter from Joan Z. Bernstein, Acting Director. BCP to Kay Pachtner. 
Executive Director, Consumer Action of San Francisco, Vocational Schools Proceeding 2 (Oct. 24, 
1975). This letter, which followed the general format of early action letters, simply advises the appli
cant that: “The amounts claimed for actual reimbursement could be subject to final audit for reasona
bleness and conformance to federal regulations by the Federal Trade Commission and the General 
Accounting Office.” Id.

239. 42 Fed. Reg. 30,484 (1977).
240. Id.
241 Id. (written appeal must be filed with Director of Bureau of Consumer Protection within thirty 
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compensation recipients. Many of the reimbursement disallowances that re
sulted from the first wave of audits* 242 were attributed to the groups’ failure to 
maintain sufficiently detailed records243 and to their uncertainty over the treat
ment of donated services under the compensation program.244 The FTC’s fail
ure to conduct timely audits also concerned the 1979 congressional oversight 
committees; consequently the General Accounting Office was directed to con
duct full field audits of all funding recipients.245

days). After administration of the compensation program was shifted to the General Counsel’s office, 
appeals were taken to the FTC’s Executive Director. Walton Interview, supra note 233.

242. According to the Deputy Director of the FTC’s Division of Budget and Finance, the rate of 
disallowance in the rulemaking compensation program was not disturbing. Walton Interview, supra 
note 233.

243. Id.
244 In one instance, a recipient organization that received funding for consultant services was asked 

to repay the money when an audit revealed that the consultant had not been paid. The recipient group 
asserted that the consultant had donated his services to the organization, and that for FTC purposes the 
economic effect of the transaction was the same as if the consultant had been paid and then had made 
an equivalent cash donation to the group. The FTC denied reimbursement on the ground that no real 
cost had accrued to the organization when they had neither been billed for nor paid the fee. Confiden
tial FTC Document 33.

In another incident, a law firm appealed disallowance of overhead expenses for one of the temporary 
personnel it had hired for a particular proceeding. The FTC denied reimbursement because the person 
was an independent contractor rather than an employee whose salary could be included in the over
head computation. The firm argued that its relationship to the person was functionally similar to that 
with other temporary employees they had added for TRR proceedings, and that had they known of the 
FTC’s strict interpretation, the firm both could and would have structured this relationship as em
ployer-employee. The FTC denied the firm’s appeal. Confidential FTC Documents 34 & 35.

245. S. Rep. No. 184, 96th Cong., 1st Sess. 5, reprinted in [1980] U.S. Code Cong. & Ad. News 
1073, 1077.

III. Summary: Evaluating the FTC’s Implementation

The most visible shortcoming in the FTC’s implementation of the public 
participation funding program was its tardiness in elaborating the criteria for 
granting compensation, in providing advice and assistance to applicants, and 
in monitoring the use of compensation funds. These delays were largely at
tributable to staff shortages, and most of the deficiencies were cured by the end 
of the period covered by this study. Viewed purely in administrative terms, the 
implementation effort was at least partially successful; the program adminis
trators performed as well as could be expected with the resources available to 
them. It is less clear, however, that their interpretations of the statute were 
substantively sound.

The language of the Magnuson-Moss Act was sufficiently broad to encom
pass the two different theories of public participation that have been described 
as the “technocratic” and “democratic” forms of representation. In practice, 
the program administrators seemed to place primary emphasis on the technical 
competence of the applicant and the quality of evidence or argument it wished 
to present. Several reasons could explain the primacy of this concern for the 
technical quality of participation. The procedures and issues in most of the 
proceedings were complicated, and it was doubted that unsophisticated “grass
roots” participation would contribute much to the agency’s final decision. 
Many of the applicants were eager to undertake technically complex activities 
such as survey research or cross-examination, and this interest reinforced the 
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belief held by some program administrators that the FTC needed better tech
nical evidence in its rulemaking proceedings. Finally, standards relating to the 
applicant’s competence and the quality of proposed research generally were 
easier to apply than the nebulous “interest” tests. The pattern of funding that 
resulted from this emphasis on technocratic factors, however, left the agency 
vulnerable to charges that its administration of the compensation program was 
neither balanced nor impartial. Part Two of this article addresses the meaning 
of “balance” in a program of this nature, and whether it can be measured.

Part Two: Results

I. The Goals of the Program

In order to evaluate the effects of a program and the wisdom of an agency’s 
decisions implementing it, the logical starting point is to determine the object 
of the program. The Magnuson-Moss compensation provision, however, never 
clearly indicated the objectives of the drafters.246 The only available indica
tion of intent was an unconfirmed report that some legislators feared that the 
more formalized procedures required by the Act would hinder the participa
tion of consumer organizations and other constituency groups in trade regula
tion rulemaking. If this report is accurate, the compensation provision seems 
premised on a belief that agencies will make more informed decisions if partic
ipation is balanced properly among all competing interests.

The Senate Committee on Governmental Affairs noted in its regulatory re
form studies that agencies often hear only the regulated industry’s side of a 
controversy and rarely receive much information from consumers or other 
public constituencies.247 This view suggests two possible bases for evaluating

246 See notes 65-70 supra and accompanying text (examining conflicting objectives of Magnuson- 
Moss statue).

247 The situation was portrayed thus:
Agencies must often depend on outside sources of information and political support. This 
outside input largely comes from regulated firms with a great stake in regulatory decisions. 
By contrast, the personal stake of individual citizens in these decisions is usually too small to 
warrant intervention—or even attention ....

Thus, we do not need to subscribe to the theory of regulatory “capture” in order to explain 
this tendency toward industry domination. Rather, the reason appears to be simply in the fact 
that regulatory agencies respond to the inputs they receive—in the same fashion as any other 
decisionmaking body. And, until the recent past, the source of almost all input to the agencies 
was the regulated industries.

Senate Comm, on Governmental Affairs, Study on Federal Regulation, Vol. Ill: Public 
Participation in Regulatory Agency Proceedings, S. Doc. No. 71, 95th Cong., 1st Sess. 1-2 
(1977). The report described the following example of imbalance involving the FTC:

There is substantial evidence that this imbalance of representation does, in fact, exist to the 
detriment of the regulatory process. Robert Pitofsky, former director of the Federal Trade 
Commission’s Bureau of Consumer Protection has stated that, "In vast areas of Commission 
regulatory activities, no consumer input was ever felt by any Commissioner or staff member to 
my knowledge.”

For example, on flammable fabrics standards, Pitofsky stated that industry representatives 
were constantly urging the Commission to modify standards and increase exemptions from 
standards, but there was no input from consumer representatives. That this is a problem 
found not only in Federal agencies, but generic to regulatory agencies in general, is suggested 
by former Pennsylvania Insurance Commissioner Herbert Denenberg who stated, after his 
first 2 years as commissioner, that he had never encountered an insurance expert representing 
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the program: (1) whether compensation grants affected the array of interests 
represented in proceedings, and (2) whether this participation significantly in
fluenced the agency’s final decisions.

In the FTC setting, both of these expected effects are extremely difficult to 
assess. Detailed statistics are available for some factors, such as the balance of 
testimony and advocacy in the proceedings, but they are subject to conflicting 
interpretations. Moreover, no objective measures exist to determine the im
pact of compensated participants on a final decision; assessment must depend 
upon the subjective judgments of participants and observers who were close to 
the proceedings. The difficulty of quantifying or demonstrating convincingly 
the program’s actual accomplishments may have contributed to the FTC’s 
problems during the 1979 legislative oversight process. Discussion at those 
hearings focused primarily on perceived imbalances that were readily mea
sured, such as concentrations of grants to groups on the east and west coasts,* 248 
or to groups that supported the agency’s position.249 In other words, balance 
in the pattern of funding decisons was easier to understand and measure than 
balance in the underlying proceedings. This congressional criticism repre
sented a fundamental shift in premises; if, as originally assumed, compensation 
was needed to offset systematic imbalances in the proceedings, one would not 
expect perfect balance in the funding decisions. The FTC and other support
ers of the program, however, were unable to gain acceptance of this reasoning. 
Congress ultimately imposed controls designed to achieve a more even distri
bution of the funds.250

consumer groups. He contrasted this situation to the daily presence of “dozens of insurance 
lobbyists” that present the views of the insurance industry.

Id.
248. See S. Rep. No. 184, 96th Cong., 1st Sess. 16-17, reprinted in [1980] U.S. Code Cong. & Ad. 

News 1073. 1087 (additional views of Sen. Danforth).
249. See Senale Panel Grills Pertschuk on Funding of FTC Consumer Groups, [1979] 907 Antitrust 

& Trade Reg. Rep. (BNA) 5, § A (Senators urged FTC to seek out wider variety of groups to fund).
250. See S Rep No. 500, 96th Cong., 1st Sess. 22, reprinted in [1980] U.S. Code Cong. & Ad. News 

1102, 1123 (“These restrictions will insure that a small number of groups do not receive an inordinate 
share of the available funds, and that the funds are provided to a broader cross section of the eligible 
small business and public interest applicants”). For a summary of the 1980 amendments to the compen
sation provision, see notes 26-27 & 124 supra.

251. The proceedings are Food Advertising, Care Labeling Amendment, Holder in Due Course 
Amendment, Protein Supplements, Ophthalmic Goods, Funeral Practices, and Hearing Aids. To study 
these proceedings and to collect information about the characteristics and activities of compensated 
participants, the author relied on witness survey questionnaires, hearing observations, and interviews

252. See ACUS Phase I Report, supra note 31, § I.

A. BALANCED ADVOCACY

In order to analyze the effect of the compensation program upon balanced 
advocacy and upon final FTC decisions, seven early proceedings in which 
compensation was awarded were examined in detail,251 Although the charac
teristics and activities of compensation participants were readily identifiable, 
less detailed information was available regarding the program’s impact on 
agency decisions because only one of these seven proposed rules had reached 
final agency action when data collection for this study ended.252

The two most important activities performed by the compensated partici
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pants were presenting witness testimony and serving as “group representa
tives.” The group representatives resembled parties in litigation. Through 
counsel they examined and cross-examined witnesses at the hearing, submitted 
documents for the record, commented on the reports of the staff and presiding 
officer, and made oral presentations to the Commissioners. Often the same 
group was funded both to present testimony and to act as group representative 
in a given proceeding.253

1. Witness Testimony

Most compensated groups sought and received funding to present witness 
testimony.254 Nonetheless, the consumer “presence” at hearings, as measured 
by the number of individual consumers and consumer group spokespersons 
who testified in the seven proceedings, was relatively modest. Individual con
sumers, for example, comprised only eleven percent of the total number of 
witnesses who testified, and consumer group representatives accounted for 
only another seven percent.255 These aggregate figures, however, reveal little 
about the compensation program because some of these consumer and con
sumer group witnesses appeared without compensation, while other types of 
witnesses, such as experts or government officials, were recruited and sup
ported by compensated consumer groups.

Before examining data on the costs of testimony and the sources of support 
for witnesses, it may be useful to compare the overall proportions of various 
types of witnesses who appeared in trade regulation rulemaking before and 
after passage of the Magnuson-Moss Act. As Table A below indicates,256 the 
most dramatic changes occurred in the “industry” and “expert” categories. Al
though industry had dominated the pre-amendment hearings with more than

Kinds of Witnesses Testifying in Proceedings

253. See generally Appendix A.
254. Only nine out of 68 applicants did not receive reimbursement for witnesses. See Appendix A. 

Of those groups that unsuccessfully sought funding, four of them were granted compensation after the 
hearing stage—when it was too late to present testimony. Id.

255.

Witness Constituency Category Number
Percent 
Total

Individual Consumer 107 11%
Consumer Group Spokesperson 67 7%
Retailer or Fee-for-Service Professional 238 24%
Manufacturer or Wholesaler 43 4%
Trade or Professional Association 74 7%
Government-Special Jurisdiction Agency 101 10%
Government-General Jurisdiction Agency 18 2%
Government-Elected Official 32 3%
Expert 228 23%
Other/Unknown 92 9%

1,000 100%

256. Data on witness characteristics in pre-Magnuson-Moss proceedings were taken from the cover 
sheets of FTC hearing transcripts, and therefore may be somewhat less accurate than data on post
amendment witnesses, which were generated by questionnaire responses, hearing observations, tele
phone follow-ups, and transcript reviews.
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TABLE A
Comparison of Witness Mix Testifying Before and After 

Passage of the Magnuson-Moss Act
Industry

Individual (Retail, Fee-
Consumers and for-Service,

Consumer Trade or
Group Professional Government

Representatives Association). Officials Experts Others

N % N % N % N % N %

All TRR Hearings
Before Magnuson- 
Moss Act* 112 15.3% 368 52.0% 105 14.8% 86 12.2% 37 5.2%

First Nine Hearings
After Magnuson-
Moss Act* 226 17.8% 465 36.5% 253 19.9% 251 19.7% 78 6.1%

Percent Change +2.0% -15.5% +5.1% +7.5% +0.9%

257. These aggregate trends mask considerable variances from one proceeding to another. One way 
to illustrate this variance is to compare the high and low percentages of different witness types in the 
Magnuson-Moss hearings with the comparable percentages in the larger, more recent pre-amendment 
hearings:

• Excluding Vocational Schools, in which part of the hearing was held before passage of the 
Magnuson-Moss Act, and part after.

one-half of all witnesses, this figure dropped substantially after the statutory 
amendments. Industry witnesses remained the largest single category, but com
prised only about one-third of the total. The most substantial increases were 
reflected in the proportions of experts and government officials. These in
creases correspond with the more technical nature of some of the post-amend
ment proceedings.257 Thus, the effect of the compensation program on the 
mobilization of expert witnesses should be a matter of particular interest.

The compensation statute assumed that costs deter public testimony in FTC 
proceedings. To determine the average participation costs, witness question
naires asked respondents to report their total out-of-pocket expenses for testi
fying in a proceeding, and to estimate what amount of the total would be 
reimbursed. For those witnesses who did report expenses, the median cost 
figure was $175. Nearly one-half of the witnesses (45.3%) incurred expenses of 
$125 or less. The distribution of costs was fairly uniform among the primary 
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interest groups—industry members, trade associations, consumer groups, and 
expert witnesses. Government officials and individual consumers, however, re
ported substantially lower costs for testifying.258

Pre
Amendment Consumer

Witness Type

ExpertIndustry Government

Low% 0 (Franchising) 17.9 (Holder 
Base Rule)

2.0 (Care Label) 6.1 (Door-to- 
door)

High% 41.1 (Holder 
Base Rule)

78.1
(Franchising)

31.8 (Door-to- 
door)

32.0
(Detergents)

Post
Amendment

Low% 2.9 (Holder 
Amendment)

5.9 (Protein
Supplements)

5.8 (Food
Advertising)

3.4 (Used Cars)

High% 24.6 (Hearing 
Aids)

57.1 (Holder 
Amendment)

36.2 (Used 
Cars)

64.7 (Protein
Supplements)

The aggregate increase in expert witnesses in the post-amendment hearings is almost entirely attributa
ble to two proceedings, Food Advertising and Protein Supplements, in which more than 60% of the 
witnesses were experts; none of the other post-amendment hearings had more than 21% expert 
witnesses.

258. The costs reported were relatively low, in part because the FTC held a number of regional 
hearings in each of the seven proceedings. Thus, witness travel expenses were minimized.
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Percentage of Each Type of Witness Reporting Specified Amount of Out-of-Pocket Expenses

Over
Type of Witness None $l-$50 $51-5125 $126-5250 $251-$500 $500
Individual Consumer (n=65) 7.7 38.5 18.5 16.9 13.8 4.6
Consumer Group

Spokesperson (n=32) 6.3 34.4 15.6 15.6 9.4 18.8
Industry-Retail (n=87) 4.6 4.6 13.8 27.6 28.7 20.7
Professional Fee-for-Service

(n=68) 7.4 17.6 17.6 14.7 26.5 16.2
Trade or Professional

Association (n=36) 5.6 11.1 19.4 19.4 16.7 27.8
Industry-Manufacturer or 

Wholesaler (n=26) 7.7 7.7 19.2 11.5 23.1 30.8
Government-Consumer

Protection (n=20) 10.0 20.0 40.0 15.0 10.0 5.0
Government-Occupational

Licensing (n=35) 8.6 5.7 20.0 25.7 34.3 5.7
Government-Executive, 

Legislative, Atty-Gen. 
(n=30) 16.7 40.0 26.7 10.0 6.7 0

Expert-University (n=100) 3.0 18.0 20.0 26.0 16.0 17.0
Expert-Nonuniversity (n=47) 4.3 23.4 8.5 14.9 25.5 23.4
Other (n=37) 16.2 29.7 18.9 21.6 2.7 10.8
Number of missing observations: 94
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Total costs are less significant than unreimbursed expenses in assessing the 
effectiveness of the compensation program, because the prospect of uncompen
sated expenses is most likely to deter potential witnesses from testifying. Table 
B summarizes these anticipated costs for some of the primary interest groups.
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TABLE B
Percentage of Each Type of Witness Reporting Specified Amounts of Uncompensated Expenses

Uncompensated Expenses

Type of Witness None $1-50 $51-125 $126-250 $251-500 Over $500 “Profit’
Consumer Group 
Representative (n=29) 48.3 41.4 3.4 3.4 0 3.4 0
Industry-Retail (n=79) 30.4 8.9 8.9 24.1 17.7 10.1 0
Industry-Manufacturer,
Wholesaler (n=23) 65.2 0 8.7 4.3 4.3 8.7 0
Professional Fee-for-Service 
(n=66) 19.7 19.7 13.6 15.2 19.7 10.6 1.5
Trade or Professional
Association (n=30) 76.7 0 6.7 3.3 3.3 10.1 0
Expert-University (n=90) 36.7 25.6 11.1 14.4 7.8 2.2 2.2
Expert-Nonuniversity
(n=44) 38.6 22.7 13.6 6.8 4.5 9.1 4.5
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These figures can be interpreted in various ways. For example, the relatively 
low proportion of witnesses reporting uncompensated expenses of more than 
$125 may indicate either the generally low cost of testifying in FTC rulemak
ing, people’s reluctance to spend much money without some prospect of reim
bursement, or the effects of the compensation program. Fortunately, more 
direct information concerning the number and type of witnesses funded under 
the program is available.

Responses to the witness questionnaire show that only six percent of the 
respondents expected to receive compensation from a consumer group.259 The 
most frequently cited sources of compensation were trade associations (22%), 
employers (16%), and the FTC (14%). More than forty percent of the respon
dents anticipated no reimbursement of their out-of-pocket expenses. Table C 
shows more specifically that the compensation program supported the testi
mony of some consumer group representatives and a few experts and individ
ual consumers.

656 (100%)

259. The complete breakdown of questionnaire responses is as follows:

Frequencies of Sources of Compensation
(Survey Respondents in 7 Proceedings)

No Compensation 272 (41%)

Compensated by FTC 95 (14%)

Compensated by
Consumer Group 37 (6%)

Compensated by 
Trade Association 142 (22%)

Compensated by 
Employer 102 (16%)

Compensated by
Consumer Group and 
Employer 1 (0%)

Compensated by
Trade Association 
and Employer 7 (1%)

If the respondents traced the funding back through the consumer group to its ultimate source in the 
FTC, these responses may reflect some under-reporting in the “compensated by consumer group" cate
gory and corresponding over-reporting in the “compensated by FTC” category. The questionnaire was 
open-ended on this point. Witnesses were asked, “Will you be compensated or reimbursed for any of 
these expenses? If yes, by whom?” Responses were coded according to the categories noted above and, 
when feasible, they were checked against witness lists obtained from the FTC and compensated con
sumer groups. Needless to say, compilation of these kinds of statistics would be much easier and 
cheaper if tne FTC and other agencies administering compensation programs required compensated 
participants to supply information on a standard form about the witnesses they sponsored.



TABLE C
Source of Compensation Reported by Different Categories of Witnesses

Source of Compensation

• Includes four respondents compensated by FTC and trade association.
•• Includes one respondent compensated by FTC and employer.
+ Includes one respondent compensated by FTC and trade association, and one compensted by FTC and employer.
++ Includes two respondents partly compensated by FTC.

Type of Witness
Consumer 

Group FTC

Trade, 
Professional 

Assn. Employer
None or no 

data

N % N % N % N % N %
Individual Consumer 5 6.8 11 15.1 10 13.7 1 1.4 45 61.6
Consumer-Group
Representative 14 34.1 14» 34.1 0 0 0 0 13 31.7
Industry-Retail 0 0 4** 4.1 28 29.2 18 18.8 43 44.8
Professional Fee-for-Service 1 1.2 1 1.2 28 35.0 8 10.0 41 51.3
Trade of Professional 
Association 0 0 0 0 28 62.2 3 6.7 14 31.1
Manufacturer or Wholesaler 1 3.7 0 0 9 33.3 12 44.4 3 11.1
Government-Consumer 
Protection 2 7.4 1 3.7 1 3.7 11 40.7 12 44.4
Government-Occupational
Licensing 0 0 2 5.4 6 16.2 14 37.8 15 40.5
Government-Executive
Legislative, Atty. Gen. 0 0 10“ 25.8 2 4.8 8 19.0 22 52.4
Expert-University 9 8.1 37+ 33.3 15 13.5 15 13.5 33 29.7
Expert-Nonuniversity 0 0 17 30.9 9 16.4 8 14.5 20 36.4
Other 5 11.6 13++ 6.9 7 16.3 8 18.6 20 46.5
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Overall, then, the compensation program could not have shifted the balance 
of witnesses very far in any direction. The notion of balance, however, implies 
more than the proportions of different types of witnesses who testified. In a 
proceeding designed to produce a reasoned decision, the content of testimony 
is a more significant consideration.

The witness survey inquired whether the respondent generally favored or 
opposed the proposed rule. In the aggregate, pro-rule witnesses predominated: 
56.5 percent of all respondents supported the rule in whole or in part, and 43.5 
percent thought it would be harmful or ineffective.260 Most of the witnesses 
supported by compensation funds would be expected to favor the proposed 
rule because the consumer groups were the only applicants funded to testify in 
the seven core proceedings. It is not surprising that the consumer groups al
most exclusively recruited and compensated pro-rule witnesses. Nevertheless, 
as Table D indicates, the FTC staff in these proceedings did virtually the same 
thing, on a larger scale. More than ninety percent of the witnesses who re
ported that they were funded in whole or in part by the FTC supported the 
proposed rule. Moreover, the FTC compensated more than double the number 
of witnesses the consumer groups did.

260. The proportions are generally consistent across proceedings.

Rule
Witnesses Favoring Witnesses 

N
Opposing

%N %

Protein Supplements 30 62.5 18 37.5
Food Advertising 77 60.2 51 39.8
Care Labeling 41 69.5 18 30.5
Holder in Due Course 13 41.9 18 58.1
Eyeglasses 104 57.1 78 42.9
Hearing Aids 122 64.9 66 35.1
Funeral Practices 143 47.7 157 523

Total 517 56.5 398 43.5

(Percentages exclude noncommital responses)
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TABLE D
Relationship Between Source of Compensation and Witness Attitude Toward Rule

Source of Compensation

Witness Attitude Consumer Trade. Prof. None or no
Toward Rule Group FTC Assn. Employer Other response Total

N % N % N % N % N % N %
Generally Favor 36 97.3 80 94.1 33 23.2 46 45.1 12 66.7 180 66.2 387
Generally Oppose 1 2.7 5 5.9 109 76.8 56 54.9 6 33.3 92 33.8 269
Total 37 100 85 100 142 100 102 100 18 100 272 100 656
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The trend is even more pronounced when the focus is narrowed to the ex
perts, probably the most important class of witnesses to testify in the proceed
ings studied. Table E demonstrates that the FTC staff was the most active 
recruiter of expert witnesses, and that almost three-quarters of all experts who 
responded to the witness survey261 favored the proposed rule. Thus, if the 
compensation program was supposed to achieve a balance of pro-rule and 
anti-rule witnesses, it apparently was unsuccessful.

261. A total of 234 experts testified in the core proceedings. As Table E indicates, 158 responded to 
the survey—a response rate of 67.5%. The response rate among all witnesses was 67.7%.

262. See next page.

Compensation of Experts in Relation to Attitude Toward Rule
TABLE E

Experts Favor Oppose
Compensated By Rule Rule Total Number

N % N %
FTC 45 93.8 3 6.3 48
Consumer Group 9 100 0 0 9
Trade, Professional
Association 7 30.4 16 96.6 23
Employer 10 47.6 11 52.4 21
FTC and Trade Asso-
dation 1 100 0 0 1

FTC and Employer 1 50.0 1 50.0 2

Trade Association and
Employer 1 50.0 1 50.0 2
No Compensation or
No Data Available 41 77.4 12 22.6 53
Total 115 72.8 43 27.2 158

These simple measures of support and opposition to a proposed rule tell 
nothing about the cogency of the presented testimony. When witnesses are 
subject to cross-examination and rules must be based on substantial evidence, 
a witness who supports a rule incompetently may be useless to the rule’s pro
ponents. This issue merges into the determination of the influence exerted by 
compensated participants over agency decisions. First, however, it is necessary 
to consider whether the compensation program altered the balance of advo
cacy in the proceedings studied.

2. Group Representation

The second major expenditure by the compensated paticipants was for rep
resentation by counsel. Overall, more than $800,000, or nearly one-half of the 
total compensation funds awarded during the period of this study, were for 
attorneys’ fees and related costs.262 It is difficult to establish how these abso-
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Attorneys’ Fees As A Proportion of Total Costs Authorized for Reimbursement

Proceeding
Total Amount
Atty’s Fees (%)

Total Amount Atty’s 
Fees & Related Cost (%)

Total
Authorization

Vocational 17,924.49 24,677.49 33,654.25
Schools (53%) (73%)

Prescription 630.00 910.00 2,070.00
Drugs (30%) (44%)

Holder in Due 1,248.10 2,703.60 3,073.25
Course (40%) (87%)

Hearing Aids 78,083.50
(81%)

83,289.50
(87%)

95,880.93

Funeral 78,045.50 90,782.50 141,363.38
Practices (55%) (64%)

Protein 4,050.00 5,455.00 33,970.30
Supplements (12%) (16%)

Ophthalmic 40,343.00 54,591.00 127,274.33
Goods (32%) (43%)

Food 46,368.00 63,712.00 153,075.48
Advertising (30%) (42%)

Care Labeling 19,200.00
(33%)

21,506.00
(37%)

57,948.67

Used Cars 36,990.00
(28%)

51,308.20
(39%)

131,930.11

OTC Drugs 37,265.00
(40%)

38,015.00
(41%)

93,403.03

Credit 56,275.00 69,789.00 141,986.24
Practices (40%) (49%)

Health Spas 48,934.00
(56%)

56,601.00
(65%)

87,399.00

Mobile Homes 46,945.00
(30%)

64,928.00
(42%)

154,558.81

R-Value 56,617.00
(60%)

58,048.00
(62%)

93,488.07

OTC Antacids 34,461.00
(27%)

54,339.00
(43%)

126,884.63

Children’s 65,115.00 72,308.20 325,690.20
Advertising (20%) (22%)
TOTAL 668,494.59 812,963.49 1,803,670.38

(Table derived from FTC chart entitled “Attorney Fees and Costs Compared to Total Budget as 
of Feb. 1, 1979”). 
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lute and relative amounts compare to the legal expenses of uncompensated 
participants. There is some indication, however, that the compensated groups 
generally spent less on lawyers’ fees than the non-compensated groups.263

264. In the seven proceedings, a total of 94 disputed issue proposals were filed. Of these, industry 
representatives filed 78, and consumer spokespersons filed one. Similarly, of 107 prehearing motions, 
industry filed 104 and consumer spokespersons filed two. For a general discussion of "motions prac
tice” in trade regulation rulemaking, see ACUS Phase I Report, supra note 31, § IV.

265. The presence of consumer representatives possibly influenced the behavior of agency staff attor
neys. Some FTC lawyers might have prepared less carefully or questioned less thoroughly because 
they knew a consumer group spokesperson was waiting to make a particular point.

The activities the lawyers undertook for compensated groups are more sig
nificant than the dollar amount spent. Consumer group representatives gener
ally played negligible roles in the prehearing “motions practice” when lawyers 
for participants proposed “disputed issues” to be designated for hearing and 
sought discovery of FTC records and documents.264 At the hearings, however, 
the attorneys played a prominent role in cross-examining witnesses, making 
objections, and arguing points before the Presiding Officer. In purely quanti
tative terms, this participation did help to balance the hearings because pro
rule and anti-rule witnesses consequently were subjected to roughly equivalent 
periods of questioning. Hearing observations and review of the transcripts in
dicate that the presence of the compensated consumer groups also contributed 
to a qualitative balance. The FTC attorneys were generally younger and less 
experienced than their industry counterparts, and the quality of their question
ing was uneven. The compensated consumer group lawyers were often more 
experienced than the staff, and they frequently developed lines of questioning 
that had not been fully explored in agency staff examination of the witness.265

263. Some information was obtained from the FTC regarding staff hours logged to the core TRR 
proceedings. A large proportion of the hours clocked represents staff-attorney time. For purposes of 
illustration, a rate of thirty dollars per hour was applied to the number of hours recorded to generate 
dollar comparisons with the attorneys fees of compensated participants reflected in note 262 supra. The 
results suggest that the FTC’s legal expenditures were substantially greater than those of compensated 
participants It must be remembered, however, that the staff had additional responsibilities, such as 
writing the staff investigative report, helping to compile the rulemaking record, scheduling hearings, 
and responding to public inquiries.

Proceeding
Prehearing 
Manhours

Imputed Cost 
(at $30/hr.)

Food
Advertising 15,500 $465,000

Funeral 
Practices 6,800 $204,000
Holder in Due 
Course 2,800 $ 84,000
Protein
Supplements 4,100 $123,000

Care Labeling (not available)
Hearing Aids (not available)
Ophthalmic
Goods (not available)

Hearing 
Manhours

Imputed Cost 
(at $30/hr.)

Total
Imputed

Cost

5,500 $165,000 $630,000

4,800 $144,000 $348,000

(not available) $ 84,000

4,100 $123,000 $246,000
600 $ 18,000 $ 18,000

3,500 $105,000 $105,000

(not available) (not available)
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In the post-hearing stages, the balance of advocacy was rather mixed. Two 
forms of post-hearing participation, the filing of rebuttal submissions and the 
preparation of “post-record comments” that critiqued the final staff and Pre
siding Officer reports, were not confined to lawyers. Legal representatives, 
however, were generally able to use these opportunities more effectively. As a 
result, general statistics that relate to the number of submissions at these stages 
are not very meaningful.266 Nevertheless, a selective review of these docu
ments suggests that although the compensated consumer groups were unable 
to match the resources that the industry lawyers devoted to rebuttal and final 
comments, the compensation program enabled them to play a significant role. 
Finally, compensated consumer group spokespersons participated very ac
tively in oral arguments before the Commissioners in proceedings that reached 
the final stages during the period of this study.267

266. Of 103 total rebuttal submissions filed in the seven proceedings, 15 came from consumer groups 
and 69 from industry spokesmen. On the other hand, consumers and consumer groups held an 853 to 
622 edge over industry in the post-record comments. This lead is largely attributable, however, to two 
proceedings, Food Advertising and Funeral Practices, in which the consumer groups apparently made a 
concerted effort to mobilize public comments supporting the rule. In these and other proceedings, 
many post-record comments were not useful to the agency. The final round of comments is meant to 
analyze the existing rulemaking record and to focus issues for Commission deliberation. See 16 C.F.R 
§ 1.13(h) (1980) (comments should be confined to material already in record and requests for Commis
sion review of Presiding Officer’s determinations). A substantial proportion of the final comments re
viewed in this study, however, tried to introduce new evidence, repeated points that had been explored 
thoroughly on the record, or simply stated that the writer favored or opposed the rule.

267. The Ophthalmic Goods and Funeral Practices proceedings were the only two of the seven rules 
to reach the Commissioners before data collection ended. In these two proceedings, seven consumer 
group spokespersons appeared, as compared with nine industry representatives and three other 
participants.

268. This average was computed from data compiled in note 262 supra.
269. See FTC Public Participation Funding is Focus of Commerce Committee Actions, [1979] 913 An

titrust & Trade Reg. Rep. (BNA) 18-19, § A; notes 248-49 supra and accompanying text (discussing 
congressional criticism of FTC). It was reported that:

These final stages, when the issues were clearly defined, were the most cru
cial for the participants and their lawyers. Effectiveness at this stage, however, 
required familiarity with the massive record, either through participation at 
the hearing, reading of documents, or, in most instances, through both. Awards 
for attorneys’ fees and related costs averaged just under $50,000 per proceed
ing during the period covered by this study.268 Without compensation, it is 
unlikely that the consumer groups participating in these proceedings would 
have found the resources to master the records. In this respect, the compensa
tion program allowed consumer groups to participate on a reasonably equal 
basis with industry representatives.

B. BALANCE IN FUNDING PATTERNS

During the 1979 legislative oversight hearings, Congress appeared most con
cerned about imbalances in the distribution of compensation funds. Congres
sional charges took two general forms: complaints that the agency allocated a 
disproportionate share of funds to a small cluster of “insider” organizations, 
and claims that the FTC only funded groups that supported the agency posi
tion.269 As previously noted, the assumption that funding decisions should be 
balanced in these respects is at best questionable. The original basis of the 
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compensation provision seemed to be a concern that more complex procedures 
would increase the costs of participation and thereby worsen the existing im
balance of representation, already unfavorable to consumer interests.270 The 
statute therefore placed a twenty-five percent ceiling on the amount of com
pensation funds that could be awarded to business interests. Beyond this ceil
ing, the legislature did not limit the kinds of groups to be funded or the 
amounts to be given to particular applicants. The statute’s broad definition of 
reimbursable costs, however, reasonably could have been interpreted as a di
rective to commit whatever resources were necessary to assure effective partici
pation in a proceeding. Congress had agreed to underwrite the full range of 
costs of representation. Thus, the FTC did not misread a clearly expressed 
congressional intent when it undertook the pattern of funding decisions that 
emerged during the period covered by this study.

Both [Senators] Danforth and Long said they were bothered by the fact that, according to 
Danforth's figures, only 10 percent of FTC participation funds in 1976 and 1977 had been 
used to solicit information from small businessmen. According to Danforth, 49 percent of the 
money had been used by Washington-based groups and 41 percent goes to consumer groups 
which represent a very small segment of the population.

FTC Public Funding of Private Groups Comes Under Attack in Senate Hearing, [ 1979] 912 Antitrust & 
Trade Reg. Rep. (BNA) 12-13, § A (“Another question raised about the program has been why these 
groups have received a large share of the funding”).

270. See notes 65-69 supra and accompanying text (noting problems in allocating funding).
271. Congress took three major steps to ensure more widespread distribution of the compensation 

funds: allocation of a minimum proportion of funding for small businesses, establishment of a maxi
mum funding limit for any single participant, and encouragement of FTC "outreach” efforts to attract 
more applicants. The amendments provided that no person could receive more than $75,000 for partic
ipating in any single FTC rulemaking, nor more than $50,000 in any fiscal year. Federal Trade Com
mission Improvements Act of 1980, Pub, L. No. 96-252, § 10(a), 94 Stat. 374. Moreover, the FTC was 
required to set aside 25% of the compensation fund for those parties or their representatives that would 
be regulated by the proposed rule. Id. § 10(b). Finally, the Act directed the FTC to establish a small 
business outreach program through which the agency could:

(A) solicit public comment from small businessmen whose views otherwise would not be 
adequately represented, in order to ensure a fair determination in rulemaking proceedings 
under this section; and

(B) encourage the participation of small businesses in the compensation program adminis
tered by the Commisssion under this subsection by disseminating to small businesses informa
tion which explains the procedures and requirements applicable to the receipt of 
compensation ....

Id. § 10(c).
272. The phrase is borrowed from Marc Galanter’s analysis of the practical and theoretical 

advantages that a "repeat player" litigant has over the “one-shot” plaintiff or defendant. See note 283 
infra and accompanying text.

Whether or not the original compensation program implied a notion of bal
anced allocation, the 1980 amendments to the FTC’s compensation authority 
and their legislative history clearly established the concept.271 Although no 
empirical basis exists by which to assess these amendments, one of their pri
mary effects probably will be further confusion of the conceptual basis for the 
program.

1. Repeat players272
To a considerable extent, the statistics support the contention that compen

sation awards have been relatively concentrated in a few repeat applicants. In 
the proceedings studied, seventy-seven compensation awards were granted to 
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applicants from fifteen different states and the District of Columbia.273 Of this 
total, thirty-one groups were from the District of Columbia and twenty-one 
from California.274 These figures double-count groups that were funded in 
more than one proceeding. When those groups are counted only once, the 
total drops to thirty different groups funded under the program, of which four
teen were from California or the District of Columbia.275 Moreover, from the 
start of the compensation program through January of 1979, approximately 
sixty-five percent of all compensation funds obligated by the FTC went to only 

273. See Appendix A. For purposes of these calculations, joint or coalition applicants were consid
ered independently Thus, the joint award to a coalition of four environmental groups in the R-Value 
Proceeding was considered as four awards.

274 Id. Other states that scored relatively high were New York (five awards), Massachusetts (four), 
and Wisconsin (three). Id.

275. Id.
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eight groups.276 As already noted, the experienced applicant had a substantial 
advantage over the neophyte.277 Overall, groups that applied for funding 
three or more times had a success rate of better than eighty percent.278

277. See note 283 infra and accompanying text (describing advantages to "repeat players").
278. See Appendix B.

The FTC also was charged with awarding disproportionately large compen
sation to particular groups. Reimbursement of an applicant’s participation in 
a single proceeding ranged from less than one-hundred dollars to more than 
one-hundred thousand, largely because the applications varied considerably in 
the activities they proposed and the costs they projected. Applicants that re-

276. Applicants Whose Authorizations Total More Than $100,000 
(cumulated from authorizations in each of the Magnuson-Moss rulemakings 

through January 31, 1979)

Rulemakings in Which 
Reimbursement Was AuthorizedAuthorization Total

California Citizen Action Group $221,075.54 Funeral Practices 
Ophthalmic Goods 
OTC Drugs 
Health Spas 
Thermal Insulation
OTC Antacids

Americans for Democratic Action— 
Consumer Affairs Committee

$190,824.17 Funeral Practices
Ophthalmic Goods
Used Cars
OTC Drugs
Health Spas
OTC Antacids

Council on Children, Media and
Merchandising

$187,140.41 Food Advertising
OTC Drugs
OTC Antacids
Children’s Advertising

National Consumer Law Center, Inc. 137,823.74 Vocational Schools 
Holder-in-Due-Course 
Credit Practices

National Council of Senior Citizens, 
Inc.

127,870.48 Prescription Drugs 
Hearing Aids 
Funeral Practices 
OTC Antacids

Consumers Union of United States, 
Inc. (West Coast Regional Office)

$121,907.00 Health Spas
Children’s Advertising

National Consumers Congress/National 
Consumers League*

$109,071.67 Food Advertising
Care Labeling
Thermal Insulation

Consumer Action—San Francisco $107,836.12 Vocational Schools 
Protein Supplements 
Ophthalmic Goods 
Used Cars

$1,203,549.10TOTAL
•NCC merged into NCL on 6/27/77.
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ceived large compensation awards generally undertook a wide variety of activ
ities, including both the presentation of technical evidence and extensive legal 
representation. Large awards consumed a substantial portion of the FTC’s 
compensation budget: the ten largest authorizations represented nearly forty 
percent of the total compensation funds committed during the period stud
ied.279 A significant overlap also existed between the groups that received 
large awards, and those that applied in multiple proceedings.280

* NHAS was unable to use $34,364 of this authorization because of a successful solicitation 
that it sent to its members.

*• NCC merged into NCL on June 27, 1977.

280. See note 276 supra (providing data on amounts received by certain groups).
281. Swankin & Turner represented the National Consumer Congress in the Care Labeling 

Rulemaking, and its successor organization, the National Consumers League, in the R-Value rulemak
ing. Other clients included the Automobile Owners’ Action Council in the Used Cars Proceeding, the 

A third aspect of the concentration issue was the frequent appearance of a 
few law firms as representatives of compensated consumer groups. The Wash
ington, D.C. firm of Swankin & Turner, for example, represented four com
pensated clients in five proceedings.281 The Bruce Terris law firm, also 
considered to be part of the Washington “private public-interest bar,” was

279.
Ten Largest Authorizations For Reimbursement To An Applicant tn A Single Magnuson- 

Moss Rulemaking As Of January 31, 1979

Applicant Authorization Total Rulemaking

National Consumer Law 
Center, Inc. $221,075.54 Credit Practices

National Hearing Aid 
Society $ 83,510.80* Hearing Aids

Action for Children’s 
Television and Center for 
Science in the Public Children’s
Interest $ 77,016.20 Advertising

Consumers Union of United 
States, Inc. and Committee Children’s
on Children’s Television $ 73,916.00 Advertising

California Citizen Action
Group $ 64,228.00 OTC Antacids

Council on Children Media Food
and Merchandising $ 62.434.78 Advertising

Americans for Democratic 
Action-Consumer Affairs 
Committee and National 
Council of Senior Citizens, Funeral
Inc. $ 57,474.35 Practices

National Consumers
Congress/National
Consumers League** $ 57,292.67 Care Labeling

The Housing Advocates $ 54,752.85 Mobile Homes

Total $721,273.89
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even more active: firm members represented compensated groups in nine pro
ceedings, including six in which they represented the Consumer Affairs Com
mittee of the Americans for Democratic Action.282

Continental Association of Funeral and Memorial Societies in the Funeral Practices rule, and Con
sumer Action of Washington. D C. in the Food Advertising hearing.

282. The Terris firm performed work for ADA-CAC in the Funeral Practices. Health Spas. 
Ophthalmic Goods, OTC Drugs, Antacids, and Used Cars Proceedings. They also represented the 
environmental groups in the R-Value Proceeding, and the joint participation of Action for Children’s 
Television and Center for Science in the Public Interest in the Children's Advertising TRR. Finally, the 
firm evidently performed some limited services for the Council on Children. Media and Merchandising 
in the Food Advertising Proceeding. See Letter from Robert Choate. Council on Children. Media and 
Merchandising to Bonnie Naradzay, Special Assistant for Public Participation, FTC (Sept. 7, 1976) 
(requesting reimbursement of fees paid to Bruce Terris).

283. See generally Galanter, Afterword: Explaining Litigation, 9 Law & Soc’y Rev. 347 (1975); Ga
lanter, Why the “Haves" Come Out Ahead, 9 Law & Soc’y Rev. 95 (1974).

284. The firm of Leighton St Conklin, for example, represented the Clorox Company in the Care 
Labeling rule, the National Manufactured Housing Federation in Mobile Homes, and the Grocery 
Manufacturers of America in Children’s Advertising. ACUS Phase I Report, supra note 31, at 200, 
202, 209 app. Thomas Vakerics appeared on behalf of the Hearing Aid Industry Conference in the 
Hearing Aids Proceeding, and the urea foam insulation manufacturers in the R-Value Proceeding. Id. 
at 207, 214 app Edward Groobert represented the American Automotive Leasing Association in the 
Used Cars Proceeding, and the American Optometric Association in the Ophthalmic Goods TRR Id. 
at 211, 216 app. Some duplication of representation occurred when different rules covered related 
subjects, so that a lawyer representing a single client might be active in multiple proceedings. This 
duplication is illustrated in the Food Advertising, Protein Supplements, and Children's Advertising 
Proceedings, all of which touched on the marketing of food products; in the Holder In Due Course and 
Credit Practices Proceedings, which dealt with consumer credit; and the OTC Drugs and OTC 
Antacids Proceedings, which concerned proprietary nonprescription drugs.

The repeat appearances by these organizations and law firms was fostered, if 
not ensured, by the FTC’s insistence on technically competent representation. 
If a major purpose of the program was to produce testimony based on sound 
empirical research and to allow for expert legal representation, then groups 
and lawyers who are familiar with the process and who have demonstrated 
their competence in prior proceedings should be preferred. In theory, at least, 
the “repeat player” has substantial advantages over the “one-shot” or new par
ticipant.283 The behavior of participants representing industry in TRR contro
versies seems to confirm this observation: a number of former FTC officials, 
including two former commissioners, represented business clients; in several 
instances the same individual lawyers and law firms appeared on behalf of 
different clients in different proceedings.284 The large awards that concen
trated funds in a few applicants were probably not large in comparison to the 
amounts that the FTC and other participants paid to mount a full-scale de
fense of their positions in the proceeding. Moreover, some economies of scale 
undoubtedly resulted from combining functions such as testimony and advo
cacy, or maintaining continuity of representation across different stages of the 
proceeding.

In the absence of some radical reduction in the overall costs of participation, 
the 1980 statutory limits on the amount that can be granted to any single par
ticipant seem likely to raise the total cost of representation in a proceeding, 
and may reduce the effectiveness of that representation. In this respect, the 
trade-off between the democratic and technocratic aspects of the program 
seems inevitable: gains in grassroots participation will only be purchased at 
the cost of effective representation.
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Another question that the 1980 amendments raised was the extent to which 
the predominance of repeat applicants was due to the FTC’s failure to mount a 
substantial “outreach” effort during the early stages of implementation. By 
1978, the Commission had begun to experiment with techniques for attracting 
more diverse participants.285 These notice-giving activities seem generally use
ful in the administration of direct funding programs, especially when the pro
gram is new and the agency has diverse constituencies.286 Nevertheless, it is 
questionable whether outreach alone could increase the diversity of applicants, 
particularly from among consumer groups. No reliable current statistics seem 
available on the total number of private-sector consumer advocacy organiza
tions in the United States. Public estimates suggest, however, that the total is 
small, perhaps less than a hundred in all, and that many of these groups are 
ephemeral, shoestring operations.287

285. The agency sponsored a conference in Chicago for polential applicant groups. Sohn & Rubin 
Interview, supra note 40. It also held a series of seminars in major cities. These seminars were designed 
to reach small businesses which might be affected by the Standards and Certification rulemaking. In
terview with Bonnie Naradzay, Special Assistant for Public Participation, FTC (June 15. 1979).

286. An active outreach program, however, can subject the agency to criticism, and can generate 
procedural wrangles over the credibility of compensated participants, particularly when the rulemaking 
staff or Presiding Officer plays an active role in informing groups about the compensation fund or in 
encouraging them to apply for compensation. This problem was most apparent in the Food Advertis
ing Proceeding A controversy developed when it appeared that agency staff had written statements for 
friendly witnessess who were not reimbursed under the compensation program. As the following collo
quy between an industry lawyer and the Presiding Officer indicates, rule opponents tried to develop a 
line of impeachment to show that staff had misused the compensation fund to recruit other friendly 
witnesses:

[INDUSTRY LAWYER]: . . . I understood you to say that it would not be possible for the 
Staff to ask somebody to participate and then have that group obtain funds [from the compen
sation program]. . . .

[PRESIDING OFFICER]: I don’t rule out the possibility ....
The point I am trying to make is ... . I don't think the staff here has a fund they can dip 
into for the purpose of presenting the witnesses that they might be affirmatively going out and 
soliciting to testify, though I think it is possible . . . the Staff notifies certain groups that are 
interested in it. and the only way they can afford to participate is getting compensation of 
some sort, and the only fund they can get compensation from would be Magnuson-Moss. 

[INDUSTRY LAWYER]: So the impetus could come from the Staff?
[PRESIDING OFFICER]: It could even come from me because in talking to various 

groups about [whether) they may be interested in testifying, I have suggested myself, perhaps 
the avenue they will have to follow is see if they can qualify for compensation under the fund. 
I frequently do that myself in an effort to obtain consumer representation ....

Food Advertising Hearings Transcript 4726-27. Even if the primary responsibility for outreach efforts 
is placed in a separate office, the staff and Presiding Officer assigned to a particular proceeding neces
sarily will have frequent informal contacts with a wide range of potential participants. Opposing par
ticipants consequently may believe, or for tactical reasons may charge, that these officials try to subvert 
or misuse the compensation fund.

287. One author surveyed lobbyists of national public interest groups with offices in Washington. 
D C. J Berry, Lobbying for the People (paper ed. 1977). From a total of 83 organizations inter
viewed, which was estimated to be “an extremely high percentage—surely above 80 percent—of the 
true number of public interest groups that existed at the time of the interviewing” in 1972-73, there 
were only 13 consumer groups. Id. at 14. Relying on secondary sources, other authors found that ”[b]y 
1973, there were more than 80 national, state, and local non-profit consumer organizations supplying 
information to consumers and attempting to influence the formation of governmental and privately 
sponsored consumer protection programs.” Snow & Weisbrod, Consumerism, Consumers and Public 
Interest Law, in Public Interest Law: An Economic and Institutional Analysis 395-96 (Weis
brod, Handler & Komesar eds., paper ed. 1978). The Council for Public Interest Law focused more 
narrowly on public interest law centers, which they defined as “nonprofit, tax-exempt groups that 
devote a large share of their programs to providing legal representation to otherwise unrepresented
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Unless the subject matter were of very high priority to the group, organiza
tions that live hand-to-mouth existences and rely on small staffs and volunteer 
labor probably could not afford to divert their limited personnel to a major 
project like a TRR proceeding—even with compensation. Two of the “repeat 
player" consumer groups interviewed reported that they would not participate 
in future FTC proceedings, in part because the work on TRR’s disrupted their 
normal operations and jeopardized their fund-raising activities.* 288 If the 
number of potential public interest group applicants truly is limited, then an 
agency that administers a compensation program may be forced to choose be
tween funding a small cluster of repeat applicants and letting the applicants’ 
interests remain unrepresented. Given that the Magnuson-Moss Act directed 
the FTC to fund spokespersons for unrepresented interests, the latter choice 
may not have been available to the agency.

interests in court or administrative agency proceedings involving questions of important public policy.” 
Financing Public Interest Law, supra note 7, app. C-l. The Council located a total of 92 groups, 
only seven of which specialized in consumer protection matters. Id. This study also found that: 
“(c)onsumer and women’s law centers tend to be the smallest in the universe of public interest law. 
Together, the 12 groups in these two areas have received only three percent of all contributions made to 
public interest law . , . and virtually all have annual incomes of less than $300,000.” Id. at 95-96. 
Berry discovered that most of the organizations he studied had been created within the five years 
preceeding his survey. J. Berry, supra, at 33-34.

288. Interview with Michael HeflTer, Co-Director, Consumer Action of San Francisco (Nov. 2, 1979) 
(day-to-day operations disrupted by participation in rulemaking); Interview with Robert Choate, 
Chairman. Council on Children, Media and Merchandising (March 23, 1979).

289. See Authorizations for the FTC: Hearings on S. 1020 Before the Subcomm, on the Consumer of 
the Senate Comm, on Commerce. Science and Transportation, 96th Cong.. 1st Sess. 182 (1979) (prepared 
statement of Richard J. Leighton, Special Counsel. Grocery Manufacturers of America, Inc ).

290. Public Participation Under Attack, II Nat'l J. 1678 (1979).
291. Id.

2. Supporting Rule-Supporters

The second major criticism of the FTC’s funding pattern was that the 
agency too frequently granted funds to groups that favored rules proposed by 
the staff. Thus, opponents charged that the Commission “doled out . . . tax
payer dollars ... to proponents of Commission rules”289 and that “the FTC 
distribute^] 95 percent of its funds to regulation supporters.”290 Agency offi
cials responded that “the great majority of aid recipients [had] opposed staff 
proposals in one way or another.”291

Once again, how one judged the compensation program seems to have de
pended upon whether one emphasized the objectives of technical representa
tion or participatory democracy. If the decision in trade regulation rulemaking 
depended primarily on the desires and value preferences of the principal con
stituency groups, then whether particular participants favored or opposed the 
rule would be determinative of the decision. If, on the other hand, the pro
ceeding was viewed primarily as a process of reasoned decisionmaking depen
dent upon the collection and analysis of data and argument, then the 
participants’ attitudes toward the proposed rules would be much less signifi
cant than the technical support they had for those views.

Under either view of the process, the FTC’s critics clearly were overgeneral- 
izing. In several instances, the initial agreement between the staff and the com- 
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pensateti consumer representatives vanished once the original staff attorneys 
left either the rule or the agency upon completion of the hearings, and a new 
set of staff attorneys was assigned to analyze the record.292 These new 
rulemaking staffs were less committed to the original rules than their predeces
sors had been, and they were also more sensitive to the antiregulatory climate 
prevailing at the time. They recommended substantial reductions in the rules, 
which ended the original overlap in position between staff and compensated 
participants. By that point, it would have been virtually impossible for a new 
group to enter and to master the record sufficiently to mount a convincing case 
for the original rule. Moreover, compensated consumer groups occasionally 
differed not only with FTC staff, but also with each other.293 In the course of

292. Thus was the case with the Funeral Practices and Hearing Aids Proceedings.
293. In the Ophthalmic Goods Proceeding, for example, several consumer organizations were 

funded to serve as group representatives and to develop empirical evidence regarding the need for the 
rule. The rule proposed to remove bans on the price advertising of eyeglasses that had been imposed by 
state action or private associations. One compensated participant, the California Citizens Action 
Group (CalCAG). conducted a consumer survey that suggested consumers lacked the information they 
needed to make informed purchase decisions on eyeglasses, but that they could make reasoned deci
sions when exposed to truthful advertising. See Ophthalmic Goods Proceeding. Transcript 3648-730 
(testimony of Paul Fine); Exhibits HX 279, HX 228. In the survey, consumers were shown a sample 
advertisement for eyeglasses priced under twenty dollars, and were asked their attitude toward the 
product. A majority of respondents said they doubted the quality of the advertised glasses, or thought 
they would need to buy a much more expensive pair if they went to the advertiser. The researchers 
then provided the respondents with information about the eyeglass industry, including fabrication and 
distribution costs and quality control practices. Following these disclosures, the interviewers asked the 
respondents again whether they would be interested in the cheap eyeglasses; a higher proportion an
swered affirmatively.

A second consumer group. San Francisco Consumer Action (SFCA), had studied price advertising in 
a state that already permitted it. and had found very little price competition. The group concluded that 
the rule was “likely to have little effect” and "may be worse than doing nothing" unless the agency 
revised it to account for various social and economic pressures that inhibit advertising. This group 
principally found that despite the absence of legal restraints in Arizona, there was virtually no price 
advertising of eyeglasses, and no lessening of the dispersion of eyeglass prices as predicted by economic 
theory. Id. at 6301-03 (testimony of Delia Schletter). The organization suggested several reasons for 
this lack of price competition. Norms of professional culture held that price advertising by optometrists 
and opticians was distasteful, if not unethical. Id. at 6303. Moreover, market research by sellers had 
found, and this study confirmed, that price was not an important motivating factor in eyeglass 
purchases or in consumer choice of other health-related goods and services. Id. at 6305, 6308. At the 
same time, style and fashion recently had become increasingly important to eyeglass wearers and this 
factor was particularly significant for the most profitable segment of the market, wealthy consumers. 
Id. at 6305. As a result, sellers found little competitive advantage in price advertising. SFCA also 
questioned whether price advertising, if it occurred, would be an unmixed blessing for the consumer It 
could lead to market dominance by large multistate corporations that would be less responsive to con
sumer complaints and less susceptible to effective supervision by state regulatory agencies. Id. at 6307

A third funded group, the Consumer Affairs Committee of the Americans for Democratic Action, 
made a stinging credibility attack on the San Francisco group's witness on cross-examination. See 
generally id. at 6339-509 Among other things, the ADA spokesman implied that SFCA had misrepre
sented the facts in its compensation application and had violated the terms of its compensation award 
by substantially modifying its study design without notice to the FTC. Id. at 6354-56. The dispute 
among these consumer spokespersons continued throughout most of the proceeding. During testimony, 
the SFCA witness had criticized the CalCAG study. Id. at 4101-09. CalCAG responded by charging 
her with naivete, misrepresentation, incompetence, and sloppiness in conducting her own research See 
Rebuttal Comments of California Citizens Action Group 18-25, Ophthalmic Goods Record 17,273. 
17,431 (Nov. 15, 1976). Under this barrage of criticism. SFCA moderated its stand. In its own rebuttal 
submission, SFCA sought to emphasize areas in which it agreed with CalCAG, concluding that "[t]he 
conflict between our policy conclusions ... is, we feel, largely based upon the different evidence avail
able to us, regarding the realistic limitations on possible price advertising . . . and regarding the 
probabilities of accompanying adverse consumer consequences.” Rebuttal Comment of San Francisco 
Consumer Action 3, Ophthalmic Goods Record 17,428, 17,431 (Nov. 15, 1976). Later. SFCA and Cal- 
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such disagreement a variety of potentially useful information was added to the 
rulemaking record.

II. Conclusion: The Results of the Program

The most important question regarding the FTC’s compensation program is 
also the most difficult and subjective to answer: what was its impact on the 
agency’s decisionmaking process? One way to answer the question would be 
to determine whether the presence of the compensated groups affected the final 
rules in any way.* 294 This determination unfortunately is impossible, both be
cause the FTC reached a final decision on only a few rules during the period 
studied, and because no objective or reliable means exist to measure any single 
participant’s influence on the outcome of a broad policy rulemaking proceed
ing.295 It would be fair to conclude, however, that the compensated partici
pants generally performed as competently as their uncompensated 
counterparts.

CAG joined in a post-record comment submitted by all the compensated consumer groups, which 
supported the proposed rule and urged that it be strengthened. See generally Presiding Officer's Re
port. Ophthalmic Goods Proceeding, at 60-62, 116, 124, 136, 142, 158, 159, 170-71; Staff Report, 
Ophthalmic Goods Proceeding, at 127-34, 145-49, 180, 268. CalCAG's mention of the ineffectiveness 
of state regulation also was discussed and relied upon See generally Presiding Officer's Report at 18 
n.34. 27-28. 85-86; Staff Report at 100, 210, 213, 283, 291.

294. It could be argued that the effectiveness of the program should not be assessed by measuring the 
extent to which compensated groups “won.” or convinced the agency to accept their position. Just as 
the criminal defendant may have had effective representation by counsel even when he does not go free 
at trial’s end, so also a rulemaking participant may have effectively presented his views and received 
careful consideration by the agency, even though the views ultimately are rejected. Similarly, the pub
lic participation program might be valued because it enabled consumer groups to meet industry as 
equals, or because it helped struggling citizen organizations to survive.

295. In some instances, it was even difficult to determine exactly what outcome the participating 
groups preferred. The procedures did not require applicants to file detailed statements describing the 
rule provisions they preferred, and occasionally the positions of the group representatives seemed to 
change as the proceeding progressed. Also, groups may have assumed positions for tactical reasons. 
For example, a consumer group might assert an extreme position, in the belief that the Commission 
ultimately would cut the rule back to a level acceptable to the group. Nevertheless, even assuming the 
participants’ positions were clearly stated and sincerely held, if the final rule adopted the position a 
compensated participant favored, there would be no way to determine whether the group's participa
tion had caused this result. Other participants frequently had similar preferences, and the proceedings 
were characterized by broadly framed legal theories, vague standards of proof, and voluminous 
records. Thus, it was rarely possible to single out one piece of evidence or one participant's argument 
that clearly made a difference.

296 See Public Participation in Agency Proceedings: Hearings on H. R. 3361 and Related Bills Before 
the Suhcomm. on Administrative Law and Governmental Relations of the House Comm, on the Judiciary, 
95th Cong., 1st Sess. 498 (1977) (statement of FTC Chairman Calvin Collier) (“Based upon our experi
ence operating this program for a year and a half, my opinion is that its benefits to Commission pro
ceedings are substantial”). This view also was expressed by Chairman Pertschuk. Authorisations for the 
FTC: Hearings on S. 1020 Before the Senate Subcomm, for Consumers of the Comm, on Commerce, 
Science and Transportation, 96th Cong., 1st Sess. 12 (1979) (statement of FTC Chairman Pertschuk) 
(participation of compensated groups "emphatically" improved FTC’s decision making process). See 
also Pertschuk, Listening to the Little Guy, Wash. Post, June 26, 1979, § A, at 19, col 6.

The FTC Commissioners were generally enthusiastic about the participation 
of the compensated consumer groups. Both Chairmen who held office during 
the period studied publicly stated that the compensation program had made 
substantial contributions to the quality of FTC deliberations.296 In interviews, 
Commissioners noted some of the benefits they saw from the public participa
tion program: the program brought different perspectives to the Commis
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sion,297 it helped to focus major issues,298 and it provided the Commissioners 
with more confidence that they were deciding on the basis of a complete rec
ord.299 None of the Commissioners interviewed was critical of the program or 
of the contributions of the funded participants.300

297. Interview with Elizabeth Hanford Dole, Commissioner, FTC (Nov. 2, 1978) (groups provide 
diversified views).

298. Interview with Michael Pertschuk, Commissioner, FTC (Dec. 6. 1978) (groups raised issues on 
which agency had not fully focused).

299. Interview with Calvin Collier, Chairman, FTC (Dec. 29, 1977) (more comfortable making judg
ments with input from consumer groups).

300. The most skeptical of the Commissioners interviewed was Paul Rand Dixon. He felt that the 
compensated participants had done an adequate job, but wished it were possible to encourage public 
participation without government funding. Interview with Paul Rand Dixon, Commissioner. FTC 
(Aug. 2, 1978). Time pressures prevented Commissioner Clanton from commenting at length on the 
compensation program during his interview. Interview with David Clanton, Commissioner, FTC (June 
2, 1978).

301. To preserve the confidentiality of interview subjects and internal agency documents in this sen
sitive area, supporting data will be cited as “Staff Evaluation —

302. See Staff Evaluations 4 & 13.
303. See Staff Evaluations 1, 7, 11 & 12.
304. Staff Evaluations 7 & 11.
305. See Staff Evaluations 4 & 7.
306. Staff Evaluation 8.
307. Staff Evaluation 3.
308. Staff Evaluation 9.
309. Staff Evaluation 11.
310. Staff Evaluation 4.
311. Staff Evaluation 6.
312. Staff Evaluations 4 & 6.

At the operational levels of the agency, opinions were more mixed.301 Staff 
attorneys predictably thought that the most important contribution by the 
funded participants was to present new evidence. They felt that the consumer 
groups’ role in conducting cross-examination was less crucial, because they 
believed that the FTC staff adequately performed that function.302 Presiding 
Officers, on the other hand, seemed to emphasize primarily the consumer 
group representatives’ role in balancing the hearings and providing additional 
perspectives. As one officer stated, the consumer representatives were not nec
essarily better than the staff, just different. This difference was useful to the 
Presiding Officers.303 Two of the Presiding Officers interviewed in this study 
explicitly noted that the consumer group lawyers were generally on a par with 
industry lawyers in ability and expertise—although they appeared to operate 
on much more limited budgets.304 Some interview subjects noted additionally, 
however, that the “public interest bar” seemed spread thin during the period of 
intensive FTC rulemaking; these subjects found that preparation was some
times spotty and inexperienced junior asssociates frequently substituted for 
more expert senior partners in particular proceedings.305 Evaluations of par
ticular witnesses or written submissions ranged from “terrific,”306 “excel
lent,”307 and “one of the better consumer witnesses I have had the privilege to 
hear”308 to “repetitive,”309 “absolutely not supported by data,”310 and “fairly 
worthless”311 at the other. Several staff members noted the problems of time 
pressure, limited expertise, and underfunding faced by the consumer groups 
when trying to conduct surveys or other empirical studies.312

These characterizations are consistent with the impressions of the research 



140 The Georgetown Law Journal [Vol. 70:51

staff involved in this study. The variances in perceived quality of testimony 
and advocacy among the compensated groups did not differ markedly from the 
variances observed among the unfunded participants. Within the constraints 
of a relatively small resource base, a rather cumbersome set of rulemaking 
procedures, and an array of vague legal theories that made it difficult for any
one to “win on the facts,” the compensated consumer groups made a respecta
ble showing.

If the FTC's compensation program succeeded in these respects, why was it 
not similarly perceived by Congress and other observers? Part of the reason 
may lie in the political atmosphere of 1979. The agency's activism had pro
voked powerful opposition and most of its activities were regarded with suspi
cion, if not hostility. The agency’s aggressive use of its rulemaking powers 
during the period studied also tended to make the compensation program less 
necessary and its accomplishments less visible than they otherwise might have 
been. If direct funding is intended to counterbalance the persuasive powers of 
the regulated industry, it was hardly desirable to test the concept in an agency 
like the FTC, where the chairman admitted publicly that staff attorneys had 
conducted anti-business “vendettas” in rulemaking proceedings.313 The FTC 
of the 1970’s, in many respects, was a particularly unfortunate time and place 
to experiment with direct funding for public participation. Beyond the un
happy circumstances in which the agency compensation program developed, 
however, was the underlying dilemma involved in striking an acceptable trade 
off between participants’ technical competence and grassroots participation. 
The FTC’s experience suggests that in the absence of a broader political con
sensus or a clearer legislative mandate, this is an extremely difficult balancing 
act to perform.

313. See note 41 supra (quoting Chairman Pertschuk).
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Appendix A: Tabular Summary of Compensation 
Requests and Authorizations

Introductory Notes'. The following tables are arranged by rulemaking 
proceedings, in the order in which proceedings reached the hearing stage 
under the Magnuson-Moss Act. The sequence is as follows:

1. Vocational Schools - December 1, 1975
2. Prescription Drugs - December 1, 1975
3. Holder-in-Due-Course - April 5, 1976
4. Hearing Aids - April 12, 1976
5. Funeral Practices - April 19, 1976
6. Protein Supplements - May 10, 1976
7. Ophthalmic Goods - June 7, 1976
8. Food Advertising - July 12, 1976
9. Care Labeling - November 8, 1976

10. Used Cars - December 6, 1976
11. OTC Drugs - February 28, 1977
12. Credit Practices - September 12, 1977
13. Health Spas - September 15, 1977
14. Mobile Homes - October 11, 1977
15. Thermal Insulation (R-Value) - February 13, 1978
16. OTC Antacids - December 4, 1978
17. Children’s Advertising - January 15, 1979

Within each rulemaking proceeding, the applicants are arranged in alpha
betical order.

The tables reflect information available at the FTC as of January 31, 
1979. The study has relied upon the figures used by the applicants and the 
FTC (even though these groups occasionally made errors in their calcula
tions). Group totals that may be artificially inflated because of resubmis
sions are marked with an asterisk. Applications that were withdrawn or 
amended before the FTC acted upon them are not listed unless the with
drawn application was the only application filed by the group in that 
proceeding.

The following shorthand references are used in the column captioned 
“Proposed Activities”:

Pre-Hearing Comments'. Prepare and submit written com
ments during the first public comment period, which commences 
with the publication of Initial Notice and ends 45 days before 
hearing.

Testimony'. All activities associated with presenting witness 
testimony at the public hearings, including conducting surveys or 
studies, locating and compensating witnesses, preparing wit
nesses, and the like.

Group Representative'. Having a lawyer or other representative 
designated by the Presiding Officer as an interest-group represen
tative who is entitled to conduct examination and cross-examina
tion of witnesses at the hearings.

Rebuttal'. All activities connected with preparing and submit
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ting rebuttal evidence after the conclusion of the public hearings 
(includes review of transcripts, procurement of expert and attor
ney services, other miscellaneous expenses).

Post-Record Comments'. All activities associated with prepar
ing and submitting comments on the Presiding Officer’s and 
StafTs reports during the second public comment period.

Oral Presentation to the Commission'. All activities associated 
with participation in oral presentations to the full Commission 
following the second public comment period.



VOCATIONAL SCHOOLS oc

lion; personnel substitution lowered 
hourly rate)

Applicant Date of Application Proposed Activities Request Authorization

Consumer Action - 
San Francisco 
(SFCA)

First Application 
(9/19/75)

Testimony review complaint files; test shopping; interviews with school officials; 
anatysis of performance of state and federal regulatory agencies Serve as group 
representative at San Francisco hearings

$19,176 $ 7.060
(denied test shopping)

Second Application 
(10/29/75)

Modify study to replace test shopping with interviews of vocational school students. 13.178 12.960

Third Application 
(11/7/75)

Serve as group representative at Los Angeles hearings. 4.995 4.995

Fourth Application 
(1/19/76)

Overrun 436 436

Fifth Application 
(1/20/76)

Overrun 5.268 3.107

Sixth Application 
(1/4/78)

Oral presentation to the Commission. 3.063 705
(reduced number of hours for prepara-

$29,263$45,898*

John C. Hendrickson 
Attorney. Illinois

7/15/76 Submit post-record comments (to replace Joel Platt). $ 3.099 None

National Consumer Law 
Center. Inc. (NCLC)

Massachusetts

12/20/77 Oral presentation to the Commission $ 2.474.25 $ 2.474.25

Joel Platt
Chief Legal Counsel in the 
Illinois Governor’s Con
sumer Advocate Office

11/28/75 Serve as group representative at Chicago hearings. Mobilize witnesses. $ 9.987 S 5.460 (reduced hourly rate and 
number of hours allowed for research 
and secretarial assistance)

San Francisco Regional Of
fice of the FTC

11/7/75 Testimony: four witnesses (expert and consumer). $ 789.47 None

Mary Ann Vance
Staff Attorney. Consumer 
Advocate Office. State of 
Illinois

l/lbrib Submit post-record comments (to replace Joel Platt). Not Stated Request Withdrawn

Len Vincent 10/14/75 Testimony $ 135 None
Former investigator with 
the Baton Rouge Consumer 
Protection Center. Louisiana
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PRESCRIPTION DRUGS

Applicant Date of Application Proposed Activities Request Authorization

Americans for Democratic 11/6/75 Testimony: experts, managers of pharmacies, and lawyer; surveys and investigations $14.558 None
Action-Consumer Affairs of drug price disclosure in the D.C. area. Submit post-record comments.
Committee (ADA)

Washington. D.C.

Consumer Action - 
San Francisco (SFCA)

11/4/75 Testimony update prior study of price disclosures. Have representative present at 
hearing to submit questions to be asked by the Presiding Officer Submit rebuttal

$16.100 None

Consumer Newsletter

California

11/8/75 Testimony $ 100 None

Consumers Union of United 
States. Inc. (West Coast Re
gional Office) (CU)

California

10/24/75 Testimony: prior involvement in prescription drug pricing $ 94430 None

National Association of 
Mail Service Pharmacies 
(Craig W Sandahi)

Washington. D C

12/5/75 Travel expenses to testify at hearings. $ 9023 None

National Council of Senior 
Citizens. Inc. (NCSC)

Washington. D C.

12/3/75 Testimony economist, lawyer, and advertising expert

TOTAL AUTHORIZATION FOR PRESCRIPTION DRUGS S2.O7O.OO

$ 9.227 $ 2.070
(reduced number of hours allowed for 
attorneys and expert witnesses)
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HOLDER-IN-DUE-COURSE

Applicant

Professor Richard A Hesse. 
Franklin Pierce Law Center

New Hampshire

Date of Application 

3/3/76

Proposed Activities 

Testimony

Request

Not Stated

(estimated by 
FTC at $150)

Authorization 

None

Professor Richard S. Kay. 
School of Law. University 
of Connecticut

2/26/76 Testimony $ 125 None

National Consumer Law 
Center. Inc. (NCLC)

Massachusetts

3/9/76 and 3/20/76 Testimony: legal services attorneys. Serve as group representative. $ 3.193.65 $ 3.093.25

David A. Scholl. Executive 2/18/76 Testimony $ 28 No Record Found
Director. Delaware County 
Legal Assistance Associa
tion. Inc.

Pennsylvania

2/26/76 Testimony $ 250 None

TOTAL AUTHORIZATION FOR HOLDER-IN-DUE-COURSE $3,093.25
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Richard A. Victor. Assistant
Attorney General. Office of
Consumer Protection. Wis
consin Department of Jus
tice



HEARING AIDS

Applicant

California Citizen Action
Group (CalCAG)

Date of Application

6/1/76

Proposed Activities

Testimony: adequacy of state board's handling of consumer complaints and state 
board's efforts in consumer education.

Request 

$ 3.665

Authorization 

Request Withdrawn

Consumer Association of
Kentucky (C.A.K.)

2/19/76 Testimony: expert and an attorney. $ 2.856.92 
(for one day's 
participation)

None

National Council of Senior 
Citizens. Inc. (NCSC)

First Application 
(1/30/76)

Testimony: consumers and experts. Serve as group representative at Washington. 
D.C. hearing. Submit post-record comments

$ 34.926.00 $36.006.00

Washington. D.C.

Second Application 
(3/15/76)

Continue representation at final week of D.C. hearings and serve as group 
representative at Chicago and San Francisco hearings.

8.100.00 8.100.00

Third Application 
(9/14/77)

Additional costs for post-record comments. 2.681.38 2.628.13

$ 45.707.38 $46.734 13

National Hearing Aid Soci
ety (NHAS)

Michigan

First Application 
(4/12/76 and 5/4/76)

Testimony: survey of hearing aid dealers to assess economic impact of the rule on 
consumers and dealers. Attorneys' fees to continue group representation for dealers

$ 68,249.00 $34.364 00
(NHAS could not use these funds be
cause of a successful solicitation that it 
sent to its members)

Second Application 
(9/22/77)

Submit post-record comments. 35.363.60 33.495 80

Third Application 
(4/11/78)

Additional lime needed to do post-record comments. 15.651 00 15.651.00

$119.263 60* $83.510.80

New York League for the 
Hard of Hearing

6/3/76 Testimony: survey on effectiveness of notice of buyer's right to cancel under the 
proposed rule.

$ 5.500 None

TOTAL AUTHORIZATION FOR HEARING AIDS $130.244 93
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FUNERAL PRACTICES

Applicant Date of Application Proposed Activities Request Authorization

Americans for Democratic 
Action-Consumer Affairs 
Committee (ADA) and Na
tional Council of Senior 
Citizens. Inc. (NCSC).

First Application 
(2/23/76)

Testimony: consumers labor union representative (who pays death benefits), economist 
(on stucture of industry, and effect of rule), and lawyer (on constitutional and ethical 
dimensions). Serve as group representative at D.C hearings Submit rebuttal and 
past-record comments.

$13.138.00 $ 8.315.00
(reduced attorney fees)

Washington D C

Second Application 
(5/6/76)

Travel related to expert testimony (omitted from original application) 528.00 528.00

Third Application 
(6/7/76)

Serve as group representative al the Chicago hearings (costs already incurred). 
Additional costs because underestimated length of D C hearings

9.296.17 9.296.17

Fourth Application 
(9/7/76 and 9/8/76)

Extend rebuttal and post-record comments to cover entire record of proceeding. 11.298.81 None

Fifth Application 
(9/15/77)

Convene a meeting of all six consumer representatives. Prepare a final comment from 
the six consumer representatives.

28.781.00 27.483.00

Sixth Application 
(7/14/78)

Additional costs to respond to the issues raised in the Staff Report 5.968.00 6.254.00

Seventh Application 
(10/18/78)

Overrun: cost of microfilm readcr/printer machine was more than expected. 586.75 598.18

$69.596.73 $57.474.35

Arkansas Community Orga
nizations for Reform Now 
(ACORN)

4/2/76 Testimony: survey funeral homes in Arkansas to identify unfair trade practices; an 
internal survey of ACORN membership for consumer desires and preferences.

$ 2.480.00 No Record Found

Arkansas Consumer Re
search (ACR)

First Application 
(5/12/76)

Testimony: consumers and expert in state regulation. Serve as group representative at 
Atlanta hearings. Submit rebuttal.

$ 7.676.00 $ 6.653.00
(reduced attorney and witness fees)

Second Application 
(5/27/76)

Witness transportation and per diem expenses omitted from original budget 666.00 666.00

Third Application 
(6/14/76)

Purchase transcripts of Atlanta hearing for use in rebuttal. 375.00 375.00

Fourth Application 
(10/25/76)

Overrun 80.79 80.79

$ 8.797.79 $ 7.774.79

California Citizen Action 
Group (CalCAG)

First Application 
(4/16/76)

Testimony, survey of recent purchasers of funeral services; present testimony of 
consumers, ministers, etc., who have experience with the bereaved

$13.610.00 $12.658.00

Second Application 
(5/4/76)

Errors in proposal of 4/16/76 and fact that hearings will run longer than expected 
necessitate revision of authorized budget.

13.441.00 New Total
13.548.00

Third Application Overrun: additional costs because hearings ran longer than expected 2.657 41 1.650.41
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FUNERAL PRACTICES continued

Applicant Date of Application Proposed Activities Request Authorization

Fourth Application 
(6/23/76 and 7/20/76)

Submit rebuttal 360 00 360.00

Fifth Application 
(9/13/77)

Submit post-record comments. K.758.OO 8210.00

Sixth Application 
(6/30/78)

Additional costs for post-record comments. 3.I2OOO 3.I2OOO

$41.946 41* $26.888 41

Central Area Motivation 
Program (CAMP)

Washington State

First Application 
(4/5/76)

Testimony: survey or recent purchasers of funerals; attitude survey of general public 
interiews with senior citizens, survey of slate laws Serve as group representative 
Submit rebuttal

$ 9.792 None

Second Application 
(4/26/76)

Revises proposal of 4/5/76 to make it more specific; will limit focus to greater 
metropolitan area of Seattle

8.411 7.410

$18.203* $ 7.410

Consumer Federation of 
America (CFA)

Washington. D.C.

12/31/75 Testimony survey of consumers regarding practices covered by the rule, analysis of 
existing state law; consumer and expert witnesses.

$26.024.50 $11.328.50 (CFA refused because attor
ney compensation rates thought to be 
inadequate and because of possible con
flict of interest)

Consumers Union of United 10/28/75 Submit pre-hearing comments. $ 3.830.70 $ 3.980.00
States. Inc. (CU)

-U oo

Washington. D.C.

Continental Association of 
Funeral and Memorial Soci
eties. Inc. (CAFMS)

First Application 
(2/23/76 and 2/24/76)

Testimony: survey of consumers and funeral homes; experts in economics and 
consumer behavior Serve as group representative at all of the hearings Submit 
rebuttal.

$24.080 $12.670 (denied funds for group repre
sentation)

Washington. D C.

Second Application 
(5/27/76)

Purchase hearing transcripts. 4.500 4.500

Third Application 
(7/15/76)

Additional attorney time for extra week of Washington hearings, costs for additional 
out-of-town witnesses.

Not Staled $ 1.000

Fourth Application 
(8/23/76)

Additional time for rebuttal Submit post-record comments. 19.040 None

$47.620* $18.170

Cremation Association of 
North America (CANA)

First Application 
(12/28/76)

Submit post-record comments. $12.900 None

California
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FUNERAL PRACTICES continued

Applicant Date of Application

Second Application 
(9/23/77 and 6/28/78)

Proposed Activities

Submit post-record comments

Request

8.845

$21,745*

Authorization

3.414

$ 3.414

Michael Hirsh. Executive 
Producer for Public Affairs. 
Chicago Public Television

2/23/76 Consumer representative (activities unclear evidently group representative). Not Stated None

Illinois

Minnesota Memorial Soci
ety (MMS)

4/6/76 Testimony board member of Minnesota Memorial Society. $ 112 None

New York Public Interest 
Research Group. Inc. 
(NYPIRG)

First Application 
(2/22/76)

Testimony: surveys of consumer experience in arranging funerals: literature search 
and interviews regarding impact of price itemization on the funeral industry: survey of 
state regulations regarding use of display coffins and burial in inexpensive containers: 
price utilization study Serve as group representative at New York hearings. Submit 
rebuttal.

$ 8.557.00 $ 8.377 00

Second Application 
(5/25/76)

Overrun: underestimated costs for group representation. Delete rebuttal participation 3.240.00 3.363.00

Third Application 
(12/5/78)

Oral presentation to the Commission. 443.60 Pending

$12,240.60 $11,740.00

Pre-Arrangement Interment 
Association of America 
(P1AA)

First Application 
(12/7/76)

Submit rebuttal and post-record comments. $23,540.00 None

Virginia

Second Application Submit post-record comments. 14.772.50 4,059.00
(9/23/77 and 6/28/78)

$38.312.50- $ 4,059.00
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United States Movement. 
Washington. DC.)

PROTEIN SUPPLEMENTS

Applicant Date of Application Proposed Activities Request Authorization

Consumer Action - 
San Francisco (SFCA)

4/7/76 Testimony: questionnaire and interviews of potential users of protein supplements, 
cost of protein supplements compared to alternative protein sources: consumer 
testimony Serve as group representative at San Francisco hearings

$15.12« $15.507

Consumer Action Now's 
Council on Environmental 
Alternatives (CAN)

New York

First Application 
(5/26/76)

Testimony, review relevant medical literature; analyze protein supplement information 
in sources other than ads: survey proten supplement outlets to determine information 
ant attitudes communicated to consumers: demographic analysis of protein supplement 
users.

$12.730.00 $12.710.00

Second Application 
(9/17/76)

Overrun: unanticipated expenses in connection with D C. hearings. No Record 
Found

1.245.60

$12.730.00 $13.955.60

Consumers Cooperative of 
Berkeley. Inc.

First application 
(2/4/76)

Testimony: in-store survey of consumer understanding of nrtritional concepts used in 
regulation; comparative cost of protein in supplements vs. other products.

$ 3.507 00 $ 3.607.00

California

Second Application 
(10/2/76 and 11/5/76)

Overrun: additional costs in preparing testimony No Record 
Found

360.70

$ 3.507.00 $ 3.967.70

Chester W Sutton 
(Sponsored by the Save the

6/15/76 Testimony: personal experiences recovering from cancer. $ 300 None

North Carolina

TOTAL AUTHORIZATION FOR PROTEIN SUPPLEMENTS 33.430.30
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OPHTHALMIC GOODS

Applicant Date of Application Proposed Activities Request Authorization

Americans for Democratic 
Action-Consumer Affairs 
Committee (ADA)

First Application 
(5/27/76)

Serve as group representative al D.C. and Cleveland hearings Submit rebuttal SI 1.322 00 S 6.652.00 (reduced number of hours 
allowed: denied rebuttal)

Washington. D C. Second Application 
(6/16/76)

Testimony: survey extent to which price information is available by phone, compare 
quoted prices with actual prices; assess correlation of price and quality with nature of 
provider

6.280.00 None

Third Application 
(8/13/76)

Serve as group representative at extended D.C. hearings Analyze Supreme Court's 
Virginia Pharmacy decision.

2.855.00 2.855.00

Fourth Application 
(3/10/77)

Submit post-record comments, bring all consumer representatives together to develop 
a position based on the whole record.

9.77K.ÜO 9.766.00

Fifth Application 
(5/25/77)

Additional costs to prepare post-record comments for ADA and CalCAG. 1.933.00 2.372.00

Sixth Application 
(8/3/77 and 8/8/77)

Additional costs to prepare post-record comments. 1.290.00 1.290.00

Seventh Application 
(11/18/77)

Overruns because of new rate structure and underestimates of attorney and para-legal 
time.

6.035.70 5.365.33

Eighth Application 
(11/26/77)

Oral presentation to the Commission. 1.902.00 1.902.00

$41,395.70 $30,202.33

Arkansas Communit) Orga
nizations for Reform Now 
(ACORN)

First Application 
(4/30/76)

Testimony: consumers and others. Serve as group representative at Dallas hearings $ 1.962.00 $ 1.828.00

Second Application 
(8/6/76)

Additional attorney time because hearing will run longer than expected. 840.00 No Record Found (but see overrun 
authorization below)

Third Application 
(8/14/76)

Serve as group representative at D.C. hearings. 770.00 None

Fourth Application 
(8/19/76)

Overrun 144.67 984.67

$ 3.716.67 $ 2.812.67

California Citizen Action 
Group (CalCAG)

First Application 
(4/16/76 and 4/30/76)

Testimony: consumer information survey relating to adequacy of existing information 
disclosures, importance of price to consumers, special needs of elderly and Spanish
speaking. and need for copy of prescription; performance, composition, and attitudes

$31,992.00 $33,372.00

of stale regulatory boards and professional associations. Serve as group representative 
with SFCA at San Francisco hearings.
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Overhead costs omitted from original budget K50.00 850 00
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OPHTHALMIC GOODS continued

Applicant Date of Application Proposed Activities Request Authorization

Third Application 
(7/31/76)

Serve as group representative at D C. hearings Additional expert witness costs 
Submit rebuttal

3.582.00 545 00
(rebuttal only)

Fourth Application 
(11/18/77)

Oral presentation to the Commission 5.813 00 3.518.00 (reduced number of hours 
allowed, denied contract management)

Fifth Application
(1/4/78)

Overrun 5.30 No Record Found

$42.242 30 $38,285.00

Consumer Action ■ 
San Francisco (SFCA)

First Application 
(4/15/76)

Testimony "consumer impact study" to compare consumer price awareness in 
California and Arizona, economic effect of price advertising on retailers, study quality 
of ophthalmic goods and services sold in Arizona Serve as group representative at 
San Francisco hearings Submit rebuttal

$38,630.00 $37,766 00

Second Application
(5/28/76)

Rental Cars 21600 216 00

Third Application 
(6/19/76)

Rental cars, telephone, printing cost and researcher time associated with field research 1.604 00 I.N>4(MI

Fourth Application 
(8/4/76)

Preparation for and attendance at D C hearing 4.25000 No Record Found

Fifth Application 
(9/18/76)

Overruns associated with preparation for and attendance at D C hearing 5.324.58 3.958.60

Sixth Application 
(11/8/76)

Request for reconsideration of balance of fifth application 1.527.98 None

$51,552.56* $43,544 60

New York Public Interest
Research Group. Inc 
(NYP1RG)

5/14/76 Testimony legal expert who is a consumer advocate Legal and economic research in 
preparation for cross-examination Serve as group representative at New York 
hearings Submit rebuttal

$12,665.00 $12.575 00

United Consumers of the 6/17/76 Testimony evidently personal experiences. $ 253.20 No Record Found
Alleghenies. Inc. (U.C.A.)

Pennsylvania

TOTAL AUTHORIZATION FOR OPHTHALMIC GOODS $127,419 60

T
h

e G
eo

rg
eto

w
n L

a
w Jo

u
rn

a
l 

[V
ol. 70:5



FOOD ADVERTISING

Applicant Date of Application Proposed Activities Request Authorization

Connecticut Citizen Re
search Group (CCRG)

8/13/76 Testimony surveys to test consumer understanding of terms used in the rule $ 8.242 60 $ 6.777,00 (denied literature survey)

Consumer Action - 
Washington. D C. 
(DCCA)

First Application 
(Undated)

Serve as group representative for all of the hearings $46.990 $38.158 (reduced attorney fees and 
number of hours allowed)

Second Application 
(8/24/76 and 10/5/76)

Testimony, linguistic analysis of words such as "natural." "organic." and "health 
foods"; analysis of the constitutional and social policy implications of the han on use 
of terms "organic." "natural." etc.; expert testimony of two nutritionists.

10.912 2.746
(constitutional and policy analysis de
nied; linguistic analysis limited)

Third Application 
(10/5/76)

Additional preparation and hearing time for attorneys. Submit rebuttal 14.915 5.940 (denied preparation time for 
associate attorney; deferred decision on 
rebuttal)

$86.781* $46.844

Consumers Union of United 
States. Inc. (CU)

First Application 
(9/23/75 and 1/16/76)

Submit pre-hearing comments. $ 8.793.20 $ 5.760.00

Washington. D.C.

Second Application 
(2/20/76)

Revision of the rate of compensation for attorneys set forth in the FTC budget. New Total
7.360.00

$ 8.793.20 $ 7.360.00

Council on Children. Media 
and Merchandising 
(CCMM)

First Application 
(5/10/76)

Testimony: conduct literature review "complemented by field tests where necessary" 
on children's understanding of advertising claims; "focus group analysis" of children’s 
reactions to advertising. Serve as group representative.

$52.400.00 $51,267.00

Washington. D.C.

Second Application 
(11/5/76)

Continue participation (hearings ran longer than anticipated). Submit rebuttal and 
post-record comments.

9.895.28 6.709.78
(deferred decisions on rebuttal, post
record comments and the funding of 
aides)

Third Application 
(12/8/76)

Resubmission of request for funding of aides. 1.000.00 1.000.00

Fourth Application 
(12/22/76)

Overhead for aides. 300.00 300.00

Fifth Application
(12/1/78)

Submit post-record comments 3.158.00 3.158.00

$66.753.28* $62.434.78
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'-nFOOD ADVERTISING continued

Applicant Date of Application Proposed Activities Request Authorization

Wendy Gardner (Home 
Economist. Consumers Co
operative of Berkeley. Inc.)

3/30/76 Testimony $ 295 $ 295

California

Indiana Home Economics 
Association

8/30/76 and 9/6/76 Testimony Serve as group representative at Chicago hearings $ 39 70 $ 39 70
(testimony only)

Iowa Consumers League 
(ICL)

3/22/76 and 8/26/76 Testimony. Cross-examination. $ 173 $ 200
(testimony only)

Sidney Margolius No Record Found Testimony: updating prior research on health foods. $ 1.043 No Record Found

National Consumers Con
gress. Inc. (NCC)

5/11/76 Testimony: survey consumers regarding their understanding of the terms “natural" 
and “organic."

$ 7.334 $ 9.295

Washington. D.C.

The National Health Feder
ation

3/23/76. 4/30/76 and
9/3/76

Testimony: expert witnesses. Cross-examination Submit rebuttal $50,000 None

California

Mary Ruth Nelson (Home 
Economist. Consumers Co
operative of Berkeley. Inc.)

3/31/76 Testimony: research Serve as group representative. $ 270 $ 270
(testimony only)

California

Kurt A. Oster. M D.

Connecticut

8/16/76 and 10/2/76 Testimony: research on milk enzymes. Not Slated 
(travel and ho
tel)

None

Society for Nutrition Edu
cation (SNE)

California

First Application 
(6/9/76 and 6/14/76)

Testimony: review nutrient composition data for foods considered good nutrient 
sources and compare with treatment under proposed rule; analyze whether rule is 
likely to suppress nutrition ads or lead to a "fortification race", try to develop 
alternative definitions of “nutritious"; review alternative forms of protein advertise
ments.

$21,228 $18,904 (denied a “contingency" cate
gory of I0T of the request)

Second Application
(7/27/76)

Indirect costs not covered in first application. 1.956 1.956

$23,184 $20,860

Spanish Speaking/Sur- 
named Political Association. 
Inc.

3/30/76 Testimony: translators, legal fees, preparation of witnesses and research $ 2.850 None

California
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Applicant

Utah State University 
Faculty Members

Date of Application

6/21/76

FOOD ADVERTISING continued

Proposed Activities

Testimony perform detailed analysis of traditional foods to compute an Index of 
Nutritional Quality reflecting nutrient density

Request

$28.940

Authorization

No Record Found
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Applicant

Seymore Goldwasser 
(Consultant in the area of 
textiles and detergents)

Date of Application

9/19/76

( ARE LABELING

Proposed Activities

“Technical representation" for the consumer

RcqueM

Not Slated

Authorization

None

New Jersey

National Consumers Con
gress (NCC merged into the 
National Consumers League 
on 6/27/77)

First Application 
(11/9/76)

Testimony: survey of consumer experience with care instructions and reactions to 
glossary of care terms; survey of commercial cleaners regarding their experience with 
care labeling and responses to instructions. Serve as group represéntaloe

S4X.49K.67 $47.352.67

Washington. D.C.

Second Application
(6/23/78)

Submit post-record comments. 9.944) (M) 9.944)00

TOTAL AUTHORIZATION FOR CARE LABELING $57.292.67

$58.43X67 $57.29267
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USED CARS

Applicant

Automobile Owners Action 
Council (AOAC)

Washington. D C.

Date of Application

First Application 
(Undated; received
5 18 76)

Proposed Activities Request

Testimony review complaint hies, undertake study in which used car dealers $31,000.00
voluntarily adopt proposed rule’s requirements, develop economic model; assist other 
consumer groups in preparing testimony Serve as group representative at DC 
hearings.

Second Application 
(9/20/76)

Third Application 
(5/23/77)

Fourth Application 
(11/15/78)

Serve as group representative at Boston. Cleveland and D.C. hearings

Overrun additional expenses because of development of alternative rule

Submit post-record comments with CalPIRG and SFC'A

22.790.00

12.574 90

10.355.00

Authorization

$ 7.3OO.OO
(approves only AOAC’s testimony based 
on complaint hies)

16.960.00 (reduced number of hours 
allowed for associate attorneys)

43200

5.475 00 (reduced number of hours 
allowed)

$30,167.00$76,719.90*

California Public interest 
Research Group. Inc. 
(CalPIRG)

First Application 
(10/1/76 and 10/21/76)

Testimony test shopping to see what disclosures are made; diagnostic tests and re- 
shopping for faulty cars; search of public record sources to seek background 
information on cars involved in test shopping, telephone survey of consumer attitudes 
toward used car dealers. Serve as group representative at Los Angeles hearings

$43,574.00 $37,988.68
(reduced hourly rates for attorneys and 
the number of hours allowed for attor
neys and paralegals)

Second Application 
(telephone call on 
12/27/76)

Transcripts and other miscellaneous costs of participation. No Record 
Found

595 00

Third Application 
(3/5/77)

Serve as co-group representative at D.C. hearings. 4.828.00 None

Fourth Application - 
joint application from 
CalPIRG and SFCA 
(11/15/78)

Submit post-record comments with AOAC 15.736.00** 7.700.00**
(reduced number of professional hours 
allowed)

$64,138.00 $46,353.68

Center for Auto Safety 
(CFAS) and Americans for 
Democratic Action - 
Consumer Affairs Commit
tee (ADA)

First Application 
(11/5/76)

Testimony review complaint hies; survey disclosure practices of used car dealers; 
study Department of Transportation recalls to determine how many safety-related 
defects remain uncorrected and are passed on to used car buyers Serve as group 
representative al all of the hearings.

$63,205.00 $ 4.500.00 (only approved dealer sur
vey)
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Second Application 
(5/17/77)

Third Application 
(10/24/78)

Overrun: additional costs in preparing and presenting testimony.

Submit post-record comments

774.59

4.030.00

$68,009 59

774 59

4.030 00

$ 9.304 59
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USED CARS continued

Applicant

Center for Public Represen
tation (CPR)

Wisconsin

Date of Application

8/23/76

Proposed Activities

Testimony study the impact of rules promulgated by Wisconsin's Department of 
Transportation.

Request

$33,188

Authorization 

$33,146

Consumer Action - 
San Francisco 
(SFCA)

First Application 
(10/3/76)

Serve as group representative al Dallas and San Francisco hearings. $21.434 00 $10,976.52 (denied bookkeeping costs; 
reduced number of hours allowed for 
attorneys and paralegals

Second Application 
(telephone call on 12/ 
27/76)

Transcripts and other miscellaneous costs of participation. No Record 
Found

775.00

Third Application - 
joint application from 
CalPIRG and SFCA
(11/15/78)

Submit post-record comments with AOAC. 15.736.00*  • 7.77O.OO*  *
(reduced number of professional hours 
allowed)

$37,170.00 $19,521.52

Used Motor Vehicle 
Study Team

California

7/19/76 Testimony, lest shopping to see what disclosures are made, including diagnostic 
inspections and re-shopping for vehicles with defects; search public records and 
interview prior owners to see what information was available to dealers on cars 
involved in test shopping; cooperating with dealers to undertake a “test run" of the

$63,046 None

proposed rule.

TOTAL AUTHORIZATION FOR USED CARS $130,722.79

•• This was a joint request and a joint authorization for CalPIRG and SFCA. The request figure and the authorization figure appear twice 
in this chan In fact, however, these amounts were requested and authorized only once For this reason, the request and authorization totals 
for CalPIRG and SFCA are inflated. The total authorization figure for the rulemaking, however, has been adjusted and is accurate
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OTC DRUGS

Applicant Date of Application Proposed Activities Request Authorization

Americans for Democratic 
Action-Consumer Affairs 
Committee (ADA)

First Application 
(11/3/76)

Testimony, functioning of FDA review panels and monographs Serve as group 
representative at all of the hearings. Submit post-record comments

$18.765 00 $ 7.545.00 (deferred decision on post
record comments; reduced hourly rate 
for attorneys)

Washington, D.C Second Application 
(1/21/77)

Witness fees for former members of FDA drug review panels. I.7O5.OO 1.411.00

Third Application 
(2/17/77)

Additional attorney time because hearings are scheduled to run longer (han 
anticipated.

10.280 00 6.604.00
(reduced hourly rate for attorneys)

Fourth Application 
(4/8/77)

Submit rebuttal and post-record comments. 7.637.00 7.637.00

Fifth Application 
(5/25/77)

Overrun: additional costs for expert witness. 534.68 498.90

Sixth Application 
(8/7/77)

Overrun: expenses for expert consultants used on rebuttal. 775.00 775.00

$39,696.68’ $24,470.90

California Citizen Action 
Group (CalCAG)

First Application 
(7/20/76)

Testimony consumer survey concerning assumptions about the safety and efficacy of 
over-the-counter drugs, understanding of present system of regulation, attitude toward 
regulation; expert witnesses on advertising. Coordination with other consumer groups 
and assistance in preparing testimony. Serve as group representative Submit rebuttal.

$32,350.00 $26,620.00
(denied coordination with other con
sumer groups)

Second Application 
(12/1/76)

Revision of evidence-gathering portion of initial proposal. 6.992.00 6.492.00

Third Application 
(4/20/77)

Overrun: increased costs because the hearings ran longer than expected ($6,827.13). 
Additional rebuttal expenses. Submit post-record comments.

10.233.13 7.541.13
(orally requested additional information 
on post-record comment and rebuttal 
expenses)

Fourth Application 
(5/24/77)

Revision of rebuttal budget proposed in prior request. 3.O3O.OO 3.030.00

$52,605 13’ $43,683.13

Council on Children, Media 
and Merchandising 
(CCMM)

First Application 
(11/17/75)

Not dear; evidently expert testimony relating to effects of advertising on children. $ 22.536 None

Washington. D C. Second Application 
(11/4/76)

Testimony: to represent children as well as adults who are deaf, blind, illiterate or 
possessing minimal schooling; will consult with behavioral scientists and pharmacolo
gists. Participation at the hearing. Submit post-record comments.

43.966 None

Third Application 
(12/23/76)

Testimony. Prepare questions for other witnesses. 27.560 21.203

Fourth Application
(3/3/77)

Revision of authorized budget categories. New Total:
20.311
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Applicant Date of Application

Fifth Application 
(5/3/77 and 5/19/77)

OTC DRUGS continued

Proposed Activities

Revision of authorized budget categories. Submit rebuttal and post-record comments

Request

25.249

SI 19.311 *

Authorization

New Total
25.249

$25,249

TOTAL AUTHORIZATION FOR OTC DRUGS S93.4O3.O3
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O 
ooCREDIT PRACTICES

Applicant Date of Application Proposed Activities Request Authorization

California Public Interest First Application Serve as group representative at the Dallas and San Francisco hearings. $24.435.00 None
Research Group (CalPIRG) (7/20/77)

Second Application Testimony study of consumer credit in California. 28.796.32 None
(7/26/77)

$53.231.32 None

Council of State Credit In- 7/21/77 Submit pre-hearing comments: compile statistical information from members $ 6.802.00 $ 6.228,00 (plus the cost of hearing
stitutes Testimony. Cross examination at D C hearings. Post-hearing participation transcripts)

Georgia

Transcripts 2.741.05
Transcripts 76095

$ 6.802.00 $9.730.00

TOTAL AUTHORIZATION FOR CREDIT PRACTICES $141.9X6.24

Legal Aid and Defender So
ciety of Greater Kansas 
City. Inc. (Richard F. Halli
burton)

Missouri

8/28/75 Testimony: representing the Society’s clients (all poor persons in the Greater Kansas 
City Area).

$ 222 None

National Consumer Law 
Center (NCLC)

Massachusetts

First Application 
(2/26/76)

Testimony, consumers, consumer representatives and experts (relating to prevalence 
and impact of abuses and the failure of similar state regulation to lessen the 
availability of credit). Survey of legal aid lawyers.

$119.415.00 $ 91.020.00
(substantially reduced number of wit
nesses allowed; denied category of fringe 
benefits for personnel)

Second Application 
(6/25/76)

Trips to review the record 1.332.00 1.332.00

Third Application 
(7/2/76)

Increased time for statistician. 2.000.00 2.000.00

Fourth Application 
(9/17/76)

Additional lime needed to complete the survey, as modified. 4.005.24 4.005.24

Fifth Application 
(9/16/77)

Additional expenses necessitated by fourth hearing. Submit rebuttal and post-record 
comments.

18.635.00 11.035.00
(denied rebuttal and post-record com
ments)

Sixth Application 
(3/8/78)

Submit rebuttal. 22.864.00 22.864.00

$168.251.24 $132.256.24
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HEALTH SPAS

Applicant Date of Application Proposed Activities Request Authorization

American for Democratic 
Action-Consumer Affairs 
Committee (ADA)

First Application 
(4/13/77)

Testimony test shopping survey of health spas in DC area, consumer witnesses, 
expert economic witness; former employees of health spas. Serve as group 
representative at all of the hearings. Submit rebuttal and post-record comments

$42,362 00 $ 9.408.00
(approve survey only)

Washington. D C Second Application 
(8/5/77)

Serve as group representative at all of the hearings with CalCAG/CU 22.402.50 16.539 00
(reduced number of hours allowed for 
attorneys)

Third Application 
(9/12/77)

Resubmission of application for compensation for the time of ADA Committee 
members.

450 00 450 00

Fourth Application 
(9/29/77)

Additional witness 167 00 192.00

Fifth Application 
(10/7/77)

Additional witnesses 735.00 853.00

Sixth Application
joint application from 
ADA and CU/CalCAG
(10/14/77)

Retain Public Interest Economic Foundation to assist in analysis of economic issues, 
including testimony and cross-examination.

5.192.00” 5.028.00”

Seventh Application - 
joint application from 
ADA and CU/CalCAG 
(11/10/77)

Purchase two copies of transcript (or purchase one copy and then photocopy it. which 
would be less expensive).

4.772.60” 3.000.00”

Eighth Application 
(12/27/77)

Participate in additional negotiations and hearings dealing with questions of access to 
data underlying industry surveys.

3.323 00 3.743.00

Ninth Application - 
joint application from 
ADA and CU/CalCAG 
(1/23/78)

Additional transcript costs 109 00” 109 00”

Tenth Application 
(3/6/78)

Submit rebuttal jointly with CalCAG/CU. 8.143.00 8.143.00

Eleventh Application - 
joint application from 
ADA and CU/CalCAG 
(3/16/78)

Additional transcript costs 315 00” 315.00”

$87,971 10* $47,780.00

Association of Physical Fit
ness Centers (APFC)

5/31/77 Witness preparation and attorney representation at all hearings. Submit rebuttal and 
post-record comments

$58,972.00 None

Washington, D C

Consumers Association of 2/19/76
Kentucky. Inc. (C.A.K.)

Testimony: application filed in Hearing Aids proceeding would also cover participa- Not Staled None
lion in the Health Spas rulemaking.
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HEALTH SPAS continued

Applicant Date of Application Proposed Activities Request Authorization
S© 
oc

Consumers Union of United 
States. Inc. (West Coast) 
(CU) and California Citizen 
Action Group (CalCAG)

California

First Application
(12/29/76. 1/3/77, and
2/17/77)

Testimony legal analysis of existing state law. longitudinal study of consumer 
complaints in California before hnd after enactment of regulatory legislation, analysis 
of health spa contracts; survey of consigner experience with health spas Serve as 
group representative for West Coast hearings Submit rebuttal

$15.420.00 $ 8.X5O.OO (defer decision on rebuttal 
and group representative funds)

Second Application 
(5/24/77)

Resubmission of proposal to review and analyze submissions in the record 3.670.00 3.85000

Third Application 
(8/15/77)

Serve as group representative with ADA 15.590 00 15.812.00

Fourth Application - 
joint application from 
ADA and CU/CalCAG 
(10/14/77)

Retain Public Interest Economics Foundation to assist in analysis of economic issues, 
including testimony and cross-examination.

5.192.00** 5.028.00**

Fifth Application - 
joint application 
from ADA and CU/ 
CalCAG
(11/10/77)

Purchase two copies of transcript (or purchase one copy and then photocopy it. which 
would be less expensive).

4.772.60*  • 3.000.00*  *

Sixth Application - 
joint application from 
ADA and CU/CalCAG 
(1/23/78)

Additional transcript costs 109.00*  • 109.00*  *

Seventh Application 
(3/6/78)

Submit rebuttal jointly with ADA. 7.354.00 7.354.00

Eighth Application 
(3/7/78)

Serve as group representative with ADA at additional hearings to be held in New 
York

2.245.00 2.245 00

Ninth Application - 
joint application from 
ADA and CU/CalCAG 
(3/16/78)

Additional transcript costs 315.00** 315.00**

FTC Nonce
(4/26/78)

The FTC revised the hourly rates for attorneys. N/A 1.428 00

$54.667.60* $47.991.00

TOTAL AUTHORIZATION FOR HEALTH SPAS $87.319.00

•• These were joint requests and joint authorizations for ADA and CU/CalCAG Each request figure and each authorization figure 
appears twice in this chart In fact, however, these amounts were requested and authorized only once For this reason, the request and 
authorization totals for ADA and CU/CalCAG are inflated The total authorization figure for the rulemaking, however, has been adjusted 
and is accurate.
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MOBILI HOMI S

Applicant Date of Application Proposed Activities Request Authorization

Center for Auto Safety 
(CFAS)

Washington. D C

First Application 
(10/24/75)

Testimony consumers and experts. Serve as group representative $27.749
(plus $4X0 per 
day during the 
hearings for 
CFAS 
attorneys)

$ 9.133
(denies economic study, postpones com
pulation of hearing lime for CFAS attor
neys until hearing dates set)

Second Application 
(4/22/76)

Testimony economic analysis Serve as group representative. Submit rebuttal and 
post-record comments

10.460 9.915

Third Application 
(6/8/76)

Participation of CFAS attorneys at hearings. 7.134 7.134

Fourth Application 
(10/19/77)

Analysis of existing complaints; survey of new mobile home owners, further economic 
analysis. Additional costs for participation in expanded hearings

16.654 14.819
(denied survey of new owners)

Fifth Application 
(1/9/78)

Submit rebuttal 7.656 7.656

$69.653* $48.657

Department of the Attorney 
General. Consumer Protec
tion Division

8/5/77 Travel and per diem expenses for three attorneys to participate in D.C hearings $ 547 None

Massachusetts

Golden State Mobilhome 
Owners League. Inc.
(GSMOL)

California

First Application 
(10/20/76. 1/4/77 and 
an undated revised 
budget that was received 
on 6/2/77)

Testimony: survey of mobile home owners to determine experience with warranty 
performance Serve as group representative

$28.555.00 $28.280 00

Second Application 
(6/7/77)

Travel to Washington to observe hearings. 1.843.00 500.00
(to purchase transcripts of D.C hearings)

Third Application 
(5/25/78)

Overrun additional survey expenses. 1.028.52 None

$31.426 52 $28.780 00

The Housing Advocates

Ohio

First Application 
(5/25/77 and 7/1/77)

Testimony statewide survey of Ohio mobile home owners, attorney to assist in 
preparation of testimony Serve as group representative at San Francisco hearings

$43.794.50 $36.723 60
(denied personal interview follow-up to 
mail survey, limited role at hearings)

Second Application 
(8/16/77)

Travel and per diem expenses to attend pre-hearing conference in D.C 238.00 No Record Found

Third Application 
(8/16/77)

Additional expenses in development and implementation of survey of mobile home 
owners Participation as alternate group representative at California hearing. Post
hearing preparation of proposed findings and conclusions. Submit post-record 
comments

11.384.86 6.595.60
(deferred decision on post-hearing 
participation)
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MOBILE HOMES continued

Applicant Dale of Application Proposed Activities Request Authorization

Fourth Application 
(12/29/77)

Additional expenses in pre-hearing preparation; hearing transcripts 2,729.26 No Record Found

Fifth Application 
(2/18/78)

Submit rebuttal: includes follow-up with persons who didn't respond on the survey 9.313.05 9.313 05

Sixth Application 
(3/10/78)

Keypunch and computer time for late respondents 405 00 405.00

Seventh Application 
(5/6/78)

Data processing and telephone costs in preparation for hearing; salary and travel 
expenses for research coordinator and project consultant to participate at hearings.

1.715.60 1.715.60

$69.580.27 $54.752.85

Manufactured Housing in
stitute (MHI)

11/30/77 Testimony: study of the economic impact of the proposed rule on the mobile home 
industry and alternative forms of regulation

$40.000 00 None

Virginia

Michigan Mobile Home
owners Association

6/22/77 Testimony: survey of mobile home purchasers to determine form and content of 
warranties, experiences with requests for service under warranty, and physical 
characteristics of mobile homes.

$57.986.00 $ 2.224.00
(because of insufficient time, participa
tion is limited to analysis of and testi
mony on consumer complaints they al
ready have)

National Manufactured
Housing Federation 
(NMHF)

First Application 
(11/28/77)

Testimony: presenting the dealer interest and point of view. Serve as group 
representative at San Francisco hearings.

$10.987.00 $ 8.627 00
(no separate authorization for overhead 

included in hourly rales)

Washington. D.C. Second Application 
(1/31/78)

Overrun additional expenses because the hearings were extended ($1.662.96). 
Purchase hearing transcript.

2.662.96 2.662.96

Third Application 
(2/1/78)

Submit rebuttal. 8.855.00 8.855.00

Fourth Application 
(5/11/78)

Overrun additional costs for rebuttal 873.41 No Record Found

$23.378.37 $20.144 96

TOTAL AUTHORIZATION FOR MOBILE HOMES $154.558.81
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THERMAL INSULATION (R VALUE) O'

Applicant

Arizona Consumers Council

Date of Application

12/9/77

Proposed Activities

Testimony surveys of consumers (regarding their understanding of and (heir desire 
for further disclosures) and sellers (cost perceptions of various regulatory alternatives).

Request

$11.060

Authorization

$ 1.036
(testimony only - no time to do survey)

California Public Interest 
Research Group, Inc. 
(CalPIRG) and California 
Citizen Action Group 
(CalCAG)

1/6/78 Testimony, test shopping of insulation sellers to determine what disclosures are made, 
consumer survey involving ten consumer "focus groups" to explore understanding of 
meanings of R-Value.

$27.521 None

Center for Public Represen
tation (CPR)

12/23/77 Testimony: documentation of the need for the rule (surveys) and suggested 
refinements of the rule.

$ 4.573 09 $ 4.573 09

Wisconsin

Coalition (Sierra Club - 
California; Friends of the 
Earth - California; Natural 
Resources Defense Council 
- New York; Environmental 
Defense Fund - New York)

First Application 
(1/16/78. 1/18/78 and 
1/19/78)

Testimony: expert witnesses on measurement techniques for testing thermal resistance, 
general policy positions; environmental impact. Representation al hearings.

$17.495 $17.645

Second Application 
(2/3/78)

Additional attorney costs because the hearings will run longer than expected 2.0X0 2.0X0

Third Application 
(3/2/78)

Purchase transcript. 1.260 1.260

Fourth Application 
(3/21/78)

Submit rebuttal 4.030
(in addition to 
reprogramming 
$3500 in previ
ously granted 
funds for rebut
tal)

3.950
(plus approval of funds transfer)

Fifth Application 
(8/11/78)

Submit post-record comments. X.X60 3.000
(reduced number of hours allowed)

Sixth Application 
(11/9/78)

Oral presentation to the Commission 2.256 2.306

$35.9X1 $30.241

Consumer Federation of 
America (CFA)

Washington. D.C.

12/23/77. 1/18/78. and
1/20/78

Submit pre-hearing comments. Representation at hearings. Testimony expert 
witnesses on economic and other technical issues; mobilize other consumer groups to 
gather evidence

$19.465.00 
(amended to a 
lower figure 
orally - exact 
amount not 
known)

$ 2,141.10 
(testimony only)
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sO 
ooTHERMAL INSULATION (R VALUE) continued

Applicant

Insulation Contractors Asso
ciation (ICA)

California

Date of Application

2/3/7«

Proposed Activities

Testimony: (wo witnesses (nature of testimony not specified).

Request

$ l.(XX)

Authorization 

No Record Found

National Association of 
Home Insulation Contrac
tors (NAHIC)

First Application 
(1/10/78. 1/16/7« and 
1/26/78)

Representation at hearings. Testimony: three contractors. $ 5.8OO.OO $ 5.560.00

Washington. D C Second Application 
(2/23/78)

Additional attorney costs because hearing will run longer than expected. Submit 
rebuttal.

6.2 IO.(X) 6.210.00

Third Application 
(3/10/78)

Submit post-record comments. Purchase transcript 2.420.00 3.000.00

Fourth Application 
(4/28/78)

Request reimbursement for costs of duplication and transportation that have already 
been incurred.

242.9« 242.98

Fifth Application 
(6/20/78)

Overrun: additional attorney costs. 38.21 38.21

Sixth Application 
(11/30/78)

Overrun, additional attorney costs. «36.87 836.87

$15,548.06 $15,888.06

National Consumers League 
(NCL)

First Application 
(12 29/77)

Testimony: technical expert (technical aspects of home insulation) and non-lechnical 
(labeling and advertising requirements) Representation at hearings Submit rebuttal

$24,912 $18,512
(deferred decision on rebuttal)

Washington. D.C. Second Application 
(2/2/78)

Additional costs for participation of representative in extended hearings. 8.112 8.112

Third Application 
(3/9/78)

Submit rebuttal. Purchase transcript 8.160 8.160

Fourth Application 
(7/27/78)

Submit post-record comments 16.780 7.700
(reduced number of hours allowed)

$57,964* $42,484

TOTAL AUTHORIZATION FOR THERMAL INSULATION $96,363.25
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O' 
ooOTC ANTACIDS

Applicant Date of Application Proposed Activities Request Authorization

Americans for Democratic 
Action-Consumer Affairs 
Committee (ADA) and Na
tional Council of Senior 
Citizens. Inc. (NCSC)

First Application 
(Undated, received 
7/14/77)

Submit pre-hearing comments $ 5.563 $ 4.115 (request additional explanation 
for the expenses of ADA members)

Washington. D.C. Second Application 
(11/18/77)

Researcher Resubmission of request for reimbursement for applicant member for 
time spent preparing for and attending meetings to formulate applicant's position

2.722 2.722

Third Application 
(5/8/78)

Attendance at special conference on television advertising and medicine 245 245

Fourth Application 
(11/16/78)

Testimony expen witnesses Serve as group representative 14.510

$23,040*

14.510

$21,592

California Citizen Action 
Group (CalCAG)

8/24/77 Testimony research studies concerning development of criteria to determine when a 
cautionary statement is required in mass media advenising. effects of different formats 
that might be used in disclosing cautionary statements, and current in-store label 
inspection by consumers Serve as group representative

$64,228 $64,228

Council on Children. Media 
and Merchandising 
(CCMM)

First Application 
(Undated, received 
9/21/77)

Testimony research to examine vulnerability of children and deaf, blind, or 
functionally illiterate adults to radio and television advertising of antacid products

$26.644 00 $26,644 (Ml

Washington. D C Second Application 
(3/10/78)

Survey of 160 functionally illiterate persons (migrant camps. Appalachia and urban 
poor).

11.256 74 None

Third Application 
(6/9/78)

Additional personnel time to prepare for hearing Revision of prior application 
(survey in migrant camps).

19.325.74 11.356 74
(most additional personnel lime not ap
proved »

Fourth Application 
(8/3/78)

Overruns No Record 
Found

No Record Found

Fifth Application 
(12/5/78)

Serve as group representative in conjunction with ADA and CalCAG Review 
testimony Prepare witness to testify on survey

3.063 89 3.063 89

Sixth Application 
(12/22/78)

Round-trip air fare to attend D C hearings, should the schedule necessitate such a 
trip.

460 00 No Record Found

$60,750.37* $41.064 63

Virginia Citizens Consumer 3/5/78 Survey of consumer interests in regard to antacid products $46,597 None
Council (VCCC)

TOTAL AUTHORIZATION FOR OTC A NT ACIDS $126.884 63
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CHILDREN S ADVERTISING

Applicant

Action for Children’s Tele
vision (ACT). Massachu
setts. and Center for Science 
in the Public Interest 
(CSPI). Washington. D C

Date of Application Proposed Activities Request Authorization

First Application
(5/16/78)

Testimony three research studies; expert testimony (dentists, pediatricians, nutrition
ists. and child psychiatrists). Submit pre-hearing comments. Outreach project to 
generate comments from the public. Participation of attorney and staff member al 
hearing Proposal of disputed issues.

$ 97.901.00 $ 13.497 50
(deferred everything outside of the com
ment period, approval of remaining 
budget for comments and studies de
ferred pending submission of detailed 
breakdown of attorney expenses and 
Galst study budgel)

Second Application 
(6/28/78)

Survey to catalog information on existing public service announcements designed for 
children

4.449 20 None

Third Application 
(7/5/78 and 8/1/78)

Resubmission of request concerning Galst study of television commercials as a 
determinant of pre-school children's snack preferences

11.920 00 11.920.00

Fourth Application 
(7/17/78)

Resubmission of request concerning attorney expenses during the comment period. 36.129.00 35.725.00

Fifth Application
(8/22/78)

Request that FTC deobligate funds previously authorized for reimbursement of CSPI 
staff members' expenses

- 7.598.00 - 7.598.00

Sixth Application
(10/25/78 and 10/31/78)

Analysis of statements by witnesses and written comments. Testimony Participation 
at hearing Proposal of disputed issues.

39.424 50 23.471 70
(only one attorney authorized to monitor 
hearing, deterred decision on disputed 
issues)

$182,225 70* $77.016 20

Center for Public Represen
tation (CPR)

First Application 
(4/26/78)

Testimony studies of the effect of television advertising on 350 children $17,700 $16,350
(deferred decision on travel expenses)

Wisconsin

Second Application 
(6/26/78)

Expand the number of children interviewed for the research project 2.674 2.674

$20,374 $19,024

Community Nutrition Insti
tute (CNI)

First Application 
(8/3/78)

Testimony studies to determine shopping practices and knowledge of nutrition 
information of low-income parents.

$32,768 $32,768

Washington. D C.

Second Application 
(12/12/78)

Review material on the record in preparation for the legislative hearings; monitor 
legislative hearings; proposal of disputed issues.

20.383 7.898
(deferred decision on proposal of dis
puted issues)

Third Application 
(12/23/78)

Additional time for review of the record. 6.162 Pending

$59,313 $40,666
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Applicant

Consumers Union of United 
Stales. Inc (CU) and Com
mittee on Children’s Televi
sion (CCT)

California

CHILDREN S ADVERTISING continued

Date of Application Proposed Activities Request

First Application 
(5/16/78)

Testimony and written comments studies on what is unfair and deceptive to children, 
industry self-regulation, remedies, age cut-off point for children, the First Amendment, 
and corporate liability. Analysis of comments and preparation of questions for 
Presiding Officer al San Francisco hearing

$149 244

Second Application 
(7/3/78 and 7/11/78)

Detailed explanation of some of the projects. 22.238

Third Application 
(7/28/78)

Detailed explanation of some of the projects. 51.024

Fourth Application 
(11/7/78)

Analysis of comments and preparation of questions for Presiding Officer at San 
Francisco and D C hearings Witness preparation

16.348

Fifth Application 
(Undated; received on 
11/21/78)

Expenses for nine witnesses. Participation at San Francisco and DC hearings (three 
persons).

26.838

$265,692’

Authorization

$19,700
(preparation for San Francisco hearing 
deferred, a more detailed explanation of 
manv of the project*  is needed)

22.238

None
(information will be available from 
others, some project*  not significantly 
material)

16.34«

15.630
(onlv one attorney approved for attend 
ance at hearings)

$73,916

Council on Children. Media 
and Merchandising 
(CCMM)

Washington. D C

First Application 
(4/27/78)

Testimony research to determine children’s present knowledge of dental health and 
good nutrition, the extent to which children can be taught to evaluate advertising, the 
role of parents in teaching children about advertising, and children's actual eating 
patterns; study effects of advertising on children

$ 182.759.00 $26,664.00
(methodology and personnel for research 
projects mu*!  be presented in more de
tail; some projects not significantly perti
nent)

Second Application 
(7/7/78)

Request to withdraw prior application and authorization. Research to explore the 
combination of "child protective efforts" that can awaken parents and children to the 
role of commercials in television today

35.23000 New Total
35.230 00

Third Application
(10/20/78)

Review written comments and prepare questions for hearings. 15.498 00 15.498,00

Fourth Application 
(10/30/78 and 11/18/78)

Revision of authorized budget 35.218,00 Revision of 
35.230 Total 
35.21800

Fifth Application
(12/5/78)

Expenses incurred in negotiations for withdrawn applications. 2.657.95 None

Sixth Application
(12/11/78)

Overruns in expenses for principal interviewer and evaluator 1.658.76 No Record Found

Seventh Application 
(12/22/78)

Request for three persons to attend (he San Francisco and D.C. hearings 11.175.00 7.676.00
(approval for one person)

Eighth Application 
(1/3/79)

Additional preparation for hearings. 3.360.00 Pending

$287,556.71- $58,392.00
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CHILDREN'S ADVERTISING continued

Applicant Date of Application Proposed Activities Request Authorization

Media Access Project 
(MAP)

First Application 
(6/15/78)

Study to determine the effectiveness of nutritional information in advertisements 
directed to children, will submit a report containing findings and legal analysis.

$35,163 $35,163

Washington. D.C Second Application 
(7/27/78)

Consultant to assist in study (as requested by FTC). 1.650 1.650

Third Application
(8/3/78)

Request that FTC deobligate part of prior authorization because of reduced cost of 
administering test instrument.

-3.000 - 3.000

$33,813 $33,813

Public Interest Economics 
Foundation (PIE-F)

Washington. D C.

Undated, received
6/28/78

Preparation of three statements suitable for use as expert testimony (concerning the 
role of advertising in a market economy, the financial impact of proposed rule on 
industry and children’s programming, and the relationship between children's 
television advertising and consumption patterns).

$17,659.19 None

Safe Food Institute (SFI)

California

7/18/78 Testimony, dental surveys (California and national) and interviews with California 
health professionals.

$37,527 $12,265
(only approved the interviews with Cali
fornia health professionals)

Daniel B Wackman
Professor. University of 
Minnesota

1/19/79 Travel expenses to appear at D.C hearing to testify about his independent research on 
the effects of television advertising on children (with colleagues Scott Ward and Ellen 
Wartella)

$ 316 Pending

Ellen Wartella
Assistant Professor. The
Ohio State University

1/26/79 Travel and per diem funds to cover expenses of traveling to D C. to testify about her 
independent research on the effects of television advertising on children (with 
colleagues Scott Ward and David Wackman).

$ 143 Pending

TOTAL AUTHORIZATION FOR CHILDREN S ADVERTISING $315,092.20
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Appendix B
Frequency of Application and Authorization as 

of January 31, 1979
Number of

Rulemakings in

'NCC merged into NCL on 6/27/77.

Applicants Who Requested Which Application
Reimbursement Funds in Was--
Three or More Rulemakings Filed Authorized

Americans for Democratic 
Action-Consumer Affairs 
Committee

6

California Citizen Action Group 7 5

Consumer Action-San Francisco 5 4

Council on Children, Media 
and Merchandising 4

National Council of Senior 
Citizens, Inc. 4

California Public Interest 
Research Group, Inc.

Center for Public 
Representation 3

Consumers Union of the U.S. .
(West Coast Regional Office) 2

National Consumers Congress/ 
National Consumers League* 3

National Consumer Law 
Center, Inc. 3

TOTAL: 42 35

Rulemakings in Which 
Application was Filed

Action on Application 
Amount Authorized

Prescnption Drugs Denied
Funeral Practices (with

NCSC) $ 57.474.35
Ophthalmic Goods $ 30.202.33
Used Cars (with CFAS) $ 9,304.59
OTC Drugs $ 24,470.90
Health Spas (in part with

CU/CalCAG) $ 47.780.00
OTC Antacids (with NCSC) $21,592.00

Funeral Practices $ 26,888.41
Hearing Aids Withdrawn
Ophthalmic Goods $ 38,285.00
OTC Drugs $ 43,683.13
Health Spas (with CU and.

in part, with ADA) $ 47,991.00
Thermal Insulation (with

CalPIRG Denied

Vocational Schools $ 29,263.00
Prescription Drugs Denied
Protein Supplements $ 15,507.00
Ophthalmic Goods $ 43.544,60
Used Cars (in part with

CalPIRG) $ 19,521.52

Food Advertising $ 62.434.78
OTC Drugs $ 25.249.00
OTC Antacids $ 41,064.63
Children’s Advertising $ 58,392.00

Prescription Drugs $ 2.070.00
Hearing Aids $ 46,734.13
Funeral Practices

(with ADA) $ 57.474.35
OTC Antacids (with ADA) $ 21,592.00

Used Cars (in pan with SFCA) $ 46.353.68
Credit Practices Denied
Thermal Insulation (with

CalCAG) Denied

Used Cars $ 33.146.00
Thermal Insulation $ 4,573.09
Children’s Advertising $ 19.024.00

Prescription Drugs Denied
Health Spas (with CalCAG

$ 47.991.00and, in part, ADA)
Children’s Advertising

$ 73,916.00(with CCT)
Food Advertising $ 9,295.00
Care Labeling $ 57,292.67
Thermal Insulation $ 42,484.00

Vocational Schools $ 2.474.25
Holder in Due Course $ 3,093.25
Credit Practices $132,256.24



Lannett and its Fractious Progeny: Generix, 
Premo, and the Legal Status of Unapproved 
Generic Copies of FDA-Approved Drugs

Donald O. Beers*

• Associate Chief Counsel for Enforcement. Office of the General Counsel, Food and Drug Divi
sion, Department of Health and Human Services. B.A. 1971, Dartmouth College; J.D. 1974, Columbia 
University. The views expressed herein are those of the author and do not necessarily represent the 
views of the Food and Drug Administration or the Department of Health and Human Services.

1. 654 F.2d 1114 (5th Cir. 1981).
2. See id. at 1115. The government had sought to enjoin Generix, a drug distributor, from marketing 

unapproved generic copies of drug products that had FDA approval The Fifth Circuit, however, va
cated the district court’s grant of a preliminary injunction and remanded the case with instructions to 
dismiss. Id. at 1115, 1120.

3. 21 U.S.C. §§ 301-392 (1976).
4. For the definition of “new drug,” see note 8 infra. The Act’s preclearance procedure requires the 

proponent of a new drug to submit a “new drug application” (NDA), which contains studies and other 
data designed to show that the drug is safe, effective, and manufactured correctly. Id. § 355(b). 21 
U.S.C. § 355(a) prohibits the introduction into interstate commerce of a new drug without FDA ap
proval of an NDA for that drug.

5. This reading of the court’s opinion, which initially may appear overbroad, upon analysis is the 
only one that justifies the court’s ultimate ruling. See generally note 6 infra.

6. It could be argued that the court held only that the “new drug” definition applied to active mgre-

Several courts recently have considered whether generic copies of FDA- 
appro ved drugs should be subject to premarketing clearance. The Third 
Circuit has suggested in dictum that FDA preclearance is unnecessary 

for some or all such drugs; the Second Circuit and several district courts 
have required preclearance; and, most recently, the Fifth Circuit has 
decided that no generic copies of approved drugs need undergo FDA 
review before marketing. In this article Mr. Beers argues that the rele
vant statutory history and court decisions suggest that all drug products 
should receive expert review before they are placed on the market. Mr. 
Beers concludes that permitting the marketing of unapproved generic 
copies would thwart the statute’s purpose ofprotecting consumers from 
drugs that may be unsafe or ineffective.

On September 4, 1981, the United States Court of Appeals for the Fifth 
Circuit, in United States v. Generix Drug Corp.,' held that drug companies may 
market generic copies of established prescription drugs without preclearance 
by the Food and Drug Administration (FDA).2 Under the Federal Food, 
Drug and Cosmetic Act,3 a drug must undergo agency review before market
ing if it is a “new drug” within the meaning of the statutory definition.4 The 
Fifth Circuit, however, concluded that a generic drug product does not require 
agency preclearance when the FDA already has approved another manufac
turer’s drug product that contains the same active ingredients.5

The Generix court reached that result because it concluded that the term 
“new drug” applies solely to the active ingredients and that FDA approval of a 
drug product amounts to a determination that the active ingredient of that 
product is not a “new drug.”6 In so holding, the court rejected the govem-

173
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merit's position that the term “new drug” applies to each individual product, 
regardless of whether it is an innovator drug or a generic copy.* 7 The difference 
in interpretations is crucial. Under the government’s interpretation, no partic
ular drug product can escape FDA preclearance unless it has been tested for 
safety and effectiveness, recognized by experts, and widely used.8 The Generix 
court’s interpretation, however, seemingly exempts from these requirements 
any generic copy of an approved drug as long as the copy contains the same 
active ingredients as the approved drug.

dients without deciding that FDA approval of a product makes the active ingredient of that product not 
a "new drug." The court must, however, have made the latter decision because it instructed the district 
court to dismiss the government’s complaint, indicating that the appellate court believed that the gov
ernment could develop no facts that would justify injunctive relief. See United States v. Generix Drug 
Corp., 654 F.2d at 1120 (vacating and remanding with instructions to dismiss). If FDA approval were 
not considered to be equivalent to a finding that an active ingredient was not a “new drug," presumably 
the government could have prevailed on remand, even under the court’s interpretation of the statute, by 
proving at trial that the active ingredients of some of Generix’s drugs in fact were “new drugs."

The Fifth Circuit did not articulate explicitly its assumption that FDA approval of a product is 
equivalent to a finding that the product’s active ingredient is not a“new drug.” Of course, it is possible 
for a generic product to copy a pioneer that has not been FDA-approved—because the pioneer is not a 
new drug, or is covered by a grandfather clause, or is itself marketed illegally. The court’s definition of 
a "generic drug” as a copy of an FDA-approved drug strongly suggests that the court in fact was 
relying on FDA approval as evidence that all of Generix’s products contained active ingredients that 
were not "new drugs." Cf. 654 F.2d at 1115 (“[a] generic drug is a copy of the active ingredient of 
another manufacturer’s drug product which as (sic] been shown to be safe and effective”); id. at n.2 
(court states “safe and effective” a term of art and refers to requirements for approval of NDA) (citing 
21 U.S.C. §§ 355(b), (d)).

7. See id. at 1115 (government argues that any difference in inactive ingredients renders drug prod
uct “new drug"; irrelevant whether active ingredient generally recognized)

8. This is a paraphrase of the requirements for satisfying the statutory definition of the term “new 
drug.” which encompasses:

(1) Any drug (except a new animal drug or an animal feed bearing or containing a new 
animal drug) the composition of which is such that such drug is not generally recognized, 
among experts qualified by scientific training and experience to evaluate the safety and effec
tiveness of drugs, as safe and effective for use under the conditions prescribed, recommended, 
or suggested in the labeling thereof, except that such a drug not so recognized shall not be 
deemed to be a “new drug” if at any time prior to (the enactment of this chapter] it was subject 
to the Food and Drugs Act of June 30, 1906, as amended, and if at such time its labeling 
contained the same representations concerning the conditions of its use; or

(2) Any drug (except a new animal drug or an animal feed bearing or containing a new 
animal drug) the composition of which is such that such drug, as a result of investigations to 
determine its safety and effectiveness for use under such conditions, has become so recog
nized, but which has not, otherwise than in such investigations, been used to a material extent 
or for a material time under such conditions.

21 U.S.C. § 32l(p) (1976). By interpretation the Supreme Court has grafted onto the statute the re
quirement that “general recognition" be based on testing. See notes 102-04 infra and accompanying 
text (discussing Weinberger v. Hynson, Westcott & Dunning, Inc., 412 U.S. 609 (1973)).

9 See generally Premo Pharmaceutical Laboratories. Inc. v. United Slates, 629 F.2d 795 (2d Cir. 
1980); United States v. Articles of Drug . . . Lannett Co., 585 F.2d 575 (3d Cir. 1978); United States v. 
Premo Pharmaceutical Laboratories, Inc., 511 F. Supp. 958 (D.N.J. 1981).

10. 585 F.2d 575 (3d Cir. 1978).
11 The Third Circuit reversed the district court’s grant of summary judgment, which had permitted 

the government to condemn and seize some of Lannett’s prescription drug products. Id. at 581. Dis
agreeing with the district court, the Third Circuit ruled that Lannett had not had a prior opportunity to 

Other courts also have addressed the legal status of unapproved generic cop
ies of FDA-approved drugs.9 10 An analysis of these decisions logically must 
begin with United States v. Articles of Drug . . . Lannett Co. (Lannett) f' in 
which the United States Court of Appeals for the Third Circuit suggested in 
extensive dictum11 that generic copies do not need FDA preclearance before 
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marketing.12 The Lannett dictum, which may be said to have foreshadowed 
the position adopted in Generix, spurred a burgeoning industry in the market
ing of unapproved generic drugs.* 3

challenge administratively the government’s decision. Id. Consequently, the court remanded the issue 
for trial Id. Although the Lannett court remanded, it “felt compelled” to discuss in extensive dictum 
the “critical issues" that the district court would face on remand. Id. at 582. For a more complete 
discussion of the procedural posture of Lannett, see notes 163-78 infra and accompanying text.

12. See note 178 infra (discussing court’s reasoning in Lannett}. The Generix court only referred to 
the Lannett decision in a footnote. 654 F.2d at 1117 n.3.

13. A single drug company, after performing the required research, generally develops a drug and 
obtains FDA approval for it. Moreover, that drug company usually obtains a patent, wnich grants an 
initial monopoly on the patented drug. When the patent expires, or is declared invalid, other compa
nies may produce generic copies that purport to be interchangeable with the innovator drug. There is 
considerable evidence that the 1978 Lannett decision provided the impetus for the marketing of unap
proved generic copies that became the subjects of the subsequent judicial decisions. See United States 
v. Premo Pharmaceutical Laboratories, Inc., 511 F. Supp. 958, 971 n.9 (D.N.J. 1981) (generic copies in 
question marketed for less than two years); Pharmadyne Laboratories, Inc. v. Kennedy, 466 F. Supp. 
100, 106 (D.NJ.) (following Lannett. Pharmadyne marketed three drugs without FDA premarketing 
clearance), ajfd. 596 F.2d 568 (3d Cir. 1979). See also Benfield, ¿r/é After Lannett: Open Season for 
“Me-Too"Drugs?, 34 Food Drug Cosm. L.J. 212, 212 (1979) (manufacturer who markets “me-too” 
product without approved abbreviated new drug application has strong legal argument).

14. See United States v. Premo Pharmaceutical Laboratories, Inc., 511 F. Supp. 958, 973 (D.NJ. 
1981) (reliance on Lannett dictum misplaced); Pharmadyne Laboratories, Inc. v. Kennedy, 466 F. Supp. 
100, 110 (D.NJ.) (injunctive relief should not be afforded on basis of Lannett dictum), affd, 596 F 2d 
568 (3d Cir. 1979).

15. In United States k Premo Pharmaceutical Laboratories. Inc., the court entered a preliminary 
injunction prohibiting Premo from manufacturing or distributing unapproved generic drugs. 511 F. 
Supp. at 977. Premo then consented to entry of that injunction as a final order and has not appealed.

In Pharmadvne Laboratories, Inc. v. Kennedy, the Third Circuit affirmed on different grounds and did 
not address the district court’s rejection of the Lannett dictum. See 596 F.2d at 569-70 (affirmed on 
ground that district court lacked jurisdiction to enjoin FDA from carrying out drug seizures). When 
the government subsequently sought an injunction against Pharmadyne, the case was assigned to Judge 
Meanor, who had decided the earlier Pharmadvne litigation. Rather than contest the government’s suit 
for an injunction, Pharmadyne Laboratories signed a consent decree that prohibits it from manufactur
ing or distributing unapproved generic copies of approved drugs. United States v. Pharmadyne Labora
tories, Inc., No. 80-1312 (D.N J. July 22, 1980) (consent decree of permanent injunction).

Because Premo and Pharmadvne concerned two of the largest manufacturers of unapproved generic 
drugs, and because the manufacturers did not seek appellate review, prior to Generix it appeared that 
notwithstanding the Lannett dictum, for practical purposes the matter had been resolved in the govern
ment’s favor.

16. 466 F. Supp. 100 (D.N J.) (Meanor, J ), affd, 596 F.2d 568 (3d Cir. 1979).
17. Id. at 109.
18. 511 F. Supp. 958 (D.NJ. 1981) (Lacey, J.).
19. Id. al 968. See also United States v. Undetermined Quantities . . . Equidantin Nitrofurantoin 

Suspension. [1981 ] Food Drug Cos. L. Rep. (CCH) U 38,120 (E D. Mo. 1981) (drug in question a 
“new animal drug" because of potential differences in inactive ingredients or manufacturing process), 
appeal docketed. No. 81-1793 (8th Cir. July 30, 1981). The Generix court referred to the Premo (N.J.) 
decision only in a footnote. 654 F.2d at 1117 n.3.

Prior to the Generix decision, no court had followed the Lannett dictum. 
Two district court judges within the Third Circuit, in fact, flatly rejected the 
Lannett language,14 thereby presenting the unusual situation of trial courts 
presuming to correct appellate error.15 16 In Pharmadvne Laboratories, Inc. v. 
KennedyP' the United States District Court for the District of New Jersey em
phasized that Lannett “heralds a drastic change in the introduction into com
merce of new drug products.”17 Later, in United States v. Premo 
Pharmaceutical Laboratories {Premo (N.J.)),1* a second judge in the same dis
trict rejected Lannett, agreed with Pharmadvne, and observed that “adherence 
to the dictum of the court of appeals in Lannett would pose a substantial dan
ger to public health . . . ,”19
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One year after Lannett, in Premo Phamaceutical Laboratories, Inc. v. United 
States (Premo (N. YJ)20 the United States District Court for the Southern Dis
trict of New York rejected the Lannett court’s apparent conclusion that all 
generic copies of approved drugs may escape the requirement of FDA 
premarketing clearance, but also rejected the government’s assertion that all 
generic copies must be FDA-reviewed before marketing, and found the copy at 
issue not a “new drug.”21 On appeal, however, the United States Court of 
Appeals for the Second Circuit reversed the district court and adopted the 
Government’s interpretation of the statute (Premo (2d Cir.)).22 Because the 
Second Circuit’s decision directly and inescapably conflicts with Generix, 
resolving the dispute over the proper scope of the term “new drug” necessarily 
will require further judicial consideration.23

20. 475 F. Supp. 52 (S.D.N.Y. 1979), revd, 629 F.2d 795 (2d Cir. 1980).
21. See id. at 54-55 (rejecting view that new drug refers to active ingredients; when active ingredients 

of generic copy same as those of approved drug and when excipients differ but generally recognized as 
safe, copy not “new drug” if no reasonable possibility that differences in excipients do not make prod
uct less safe or effective).

One other court has rejected both the interpretation adopted by the Fifth Circuit in Generix and that 
proposed by the government. The United States District Court for the District of Minnesota, address
ing the statute’s “new animal drug" provision, recently adopted an interpretation that would permit the 
marketing of some generic copies without FDA approval. United States v. Articles Drug . OXY 500 
Scour Tablets, No. 77-519 (D. Minn. Aug. 6, 1981). Although the court referred to the Lannetl dictum, 
the OXY 500 court based its ruling on statutory interpretation. See id., slip op. at 5-6 (statute’s lan
guage susceptible of only one reasonable construction).

22. Premo Pharmaceutical Laboratories, Inc. v. United States, 629 F.2d 795, 798 (2d Cir. 1980) [her
einafter Premo (2d Cir.)].

23. It is likely that the government will petition for certiorari. If the Supreme Court does not decide 
the issue, either a majority of circuits or legislative action may effectively resolve the issue.

24. 21 U S.C. §§ 301-392 (1976).
25. See, eg., United States v. An Article of Drug . . Bacto-Unidisk..........  394 U.S. 784, 798 (1969)

(Act’s overriding purpose to protect public health); United States v Dotterweich, 320 U.S. 277, 280 
(1943) (Act’s purpose touches lives and health of people); Upjohn Co. v. Finch, 442 F 2d 944, 947 (6th 
Cir. 1970) (Act’s purpose to protect consuming public; statute should be construed liberally); Carter- 
Wallace, Inc. v. Gardner, 417 F.2d 1086, 1094-95 (4th Cir. 1969) (Act touches lives and health of peo
ple; should not be narrowly construed), cert, denied, 398 U.S. 938 (1970); United States v. Vitasafe

The factual situation and legal authorities that have led to the present con
frontation between the Second and Fifth Circuits are complex. Before exam
ining these decisions, therefore, this article provides a background to this issue. 
First, in order to understand the practical effects of the conflicting decisions, 
the article briefly examines the health issue implicated by Generix and Lannett. 
After explaining the potential health risks of unapproved generics, the article 
then discusses the legislative history of the Food, Drug and Cosmetic Act’s 
“new drug” provisions and prior administrative interpretations of the statute. 
Next the article considers Lannett judicial interpretations of the Act’s “new 
drug” provision. Finally, this article analyzes the Lannett decision and its 
progeny, concluding that generic copies of approved drugs should be subject to 
FDA clearance before marketing.

I. The Health Issue Raised By The Generic Drug Controversy

The Federal Food, Drug, and Cosmetic Act,24 a remedial statute, should be 
interpreted first in light of the statute’s purpose, which is to protect the pub
lic.25 Although the Generix court acknowledged that significant policy consid
erations supported the government’s position, the court declined to base its
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ruling on such policy grounds, stating that courts may not legislate to fill per
ceived voids in public policy.26 Other courts have rejected the Lannett dic
tum27 at least in part because adhering to it might entail a significant risk to 
the public.28 Specifically, the three district courts that have rejected Lannett 
have stated that the Third Circuit misunderstood the nature and extent of the 
problem.29 The Lannett court failed to understand the often important differ
ences between an innovator product and its generic copy in “bioavailability,”30 
that is, the rate and extent to which the active drug ingredient is absorbed from 
the drug product and becomes available in the bloodstream or at the site of 
drug action.31

Corp., 345 F.2d 864. 870 (3d Cir.) (purpose of Act to protect consumers unable to protect themselves in 
this field), cert, denied. 382 U.S. 918 (1965).

26. 654 F.2d at 1119-20. The Generix district court, on the other hand, believed that the statute 
should be interpreted in light of its purpose. United States v. Generix Drug Corp., 498 F. Supp. 288, 
291 (S.D. Fla. 1980). revd, 654 F.2d 1114 (5th Cir. 1981).

27. With respect to whether the “new drug" provision applies to active ingredients rather than to 
specific drug products, the Lannett language can be interpreted two ways. See notes 192-201 infra and 
accompanying text (explaining possible interpretations). During litigation that followed Lannett. drug 
manufacturers argued that the “new drug" aefinition applies to active ingredients, not products. See 
Premo (N. Y.). 475 F. Supp. 52, 54 (S.D.N.Y. 1979) (plaintiff argued that word “drug“ in term "new 
drug” denotes only active ingredient in drug product).

28. See United States v. Generix Drug Corp., 498 F. Supp. 288, 291 (S.D. Fla. 1980) (Lannett court 
did not have before it type of evidence offered in this case; differences in excipients can affect safety and 
effectiveness of drug), revd, 654 F.2d 1114 (5th Cir. 1981); Pharmadyne Laboratories, Inc. v. Kennedy, 
466 F. Supp 100, 110 (D.N.J.) (Lannett dictum raises serious issues concerning public safety), affd on 
other grounds. 596 F.2d 568 (3d Cir. 1979).

29. The Pharmadyne court was doubtful whether the Lannett court “appreciated, on the record
before it. the fact that safety and efficacy of drugs is inextricably intertwined with things other than 
recognition of active ingredients.” 466 F. Supp. at 110. The Premo (N.J.) court stated that "(b)ased on 
the extensive record before me, I am convinced that . . had the court of appeals had before it in
Lannett the record developed before me here, it would not have uttered such dictum511 F. Supp. 
958, 973 (1981). Similarly, the Generix district court commented that “(ajfter a reading of Lannett. it 
becomes apparent that the Third Circuit did not have before it the type of evidence that has been 
offered in this case." 498 F. Supp. at 291.

30 The Third Circuit in Lannett did not explicitly reject the government’s position that different 
versions of generic products can differ from each other. Instead, the court concluded that other provi
sions of the Act empowered the FDA to address bioavailability. See 585 F.2d at 582 n.15 (under 21 
U.S.C. § 351(b), drug adulterated if it purports to be of same quality as recognized by official drug 
compendium). The Third Circuit’s interpretation, however, is erroneous. See notes 229-31 infra and 
accompanying text (Act’s adulteration provisions cannot address bioavailability problems).

31. 21 C.F.R § 320.1(a) (1980). In recent years scientists increasingly have recognized that two dif
ferent versions of the same drug may produce differences in bioavailability. See Wagner. Christensen. 
Sakmar, Blair. Yates, Willis, Sedman & Stoll, Equivalence Lack in Digoxin Plasma Levels, 224 J 
A M.A. 199 (1973) (composition and manufacturing methods can affect amount of particular drug that 
reaches circulation); Varley, The Generic Inequivalence of Drugs, 206 J AMA 1745 (1968) (two differ
ent formulations of same drug found unequal in bioavailability). See also Current Concepts In 
Pharmaceutical Sciences: Dosage Form Design and Bioavailability (J. Swarbick ed. 1973) 
(general causes of and solutions to bioavailability problems); Proceedings of the Conference of 
the Bioavailability of Drugs (D. Brodie & W. Heller eds. 1972) (methods of analyzing and altering 
bioavailability).

32 The testimony in Premo N.J. lasted over 11 days on the eight products named in the complaint, 
produced over 2,000 transcript pages, and was suppplemented by 2,000 pages of affidavits and deposi
tions, over 400 pages of prehearing and posthearing briefs, and 1,000 pages of other posthearing sub
missions. 511 F. Supp. at 961.

Reviewing the most extensive factual record made in litigation on the poten
tial differences between a generic copy and an innovator,32 the Premo (N.J.) 
court found that bioavailability differences “can be critical .... A drug that 
is less bioavailable than that for which it is substituted will deliver less of its 
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active ingredient than expected; a drug that is more bioavailable than that 
which it replaces presents the danger of overdosage.”33 Because physicians and 
patients generally expect generic versions of brand name drugs to be bioe
quivalent to the innovator,34 a difference in bioavailability can result in unex
pected overdosage or underdosage.35

A drug product contains not only active ingredients, but also inactive ingre
dients36 such as binders, fillers, and coatings. Courts that have considered the 
issue agree that differences in inactive ingredients affect the bioavailability of 
drug products, even when the amount or quality of the active ingredient is 
equal.37 In both Premo (2d Cir.) and Pharmadyne the inactive ingredients of 
the generic copies and the approved drugs were different.38 These courts, 
therefore, were not required to focus on the question whether two drugs com
posed of identical active and inactive ingredients39 can have bioavailability 
differences that affect the safety and effectiveness of the drug.40

In Premo (N.J.) the court found that several factors other than differences in 
inactive ingredients could in fact affect a drug’s bioavailability.41 Two active 
ingredients with the same chemical name, for example, could differ in such 
ways as particle size and crystalline form.42 The court also stated that even if a 
product’s active and inactive ingredients are identical, “the pharmacological 
properties of a ’me-too’ drug product may still differ substantially from those 
of the pioneer drug because of the manufacturing process . . . ,”43

33. Id. at 963. The court brought the issue of bioavailability into concrete terms when it observed 
that if one of Premo's products actually were less bioavailable than the innovator drug, “then insuffi
cient amounts of the active ingredient will be released into the blood and serious complications, even 
death could result.” Id. n.2.

34. Id. at 963.
35. See id. at 984 (overdosage or underdosage resulting from bioavilability variances can endanger 

patient). Usually the pharmacist, not the physician, substitutes the generic product for the innovator 
drug See id. (in normal course of business pharmacists may substitute Premo’s products for approved 
drug products that have same active ingredients).

36. Inactive ingredients also are called excipients.
37. See, eg., Premo (N.J.), 511 F. Supp. 958, 964 (D.N.J. 1981) (choice of inactive ingredients impor

tant because they interact with product’s active ingredients, either increasing or decreasing product's 
bioavailability); United States v. Generix, 498 F. Supp. 288, 291 (S.D. Fla. 1980) (variances in excipi
ents can directly affect bioavailability of active ingredient), rev'd, 654 F.2d 1114 (5th Cir. 1981); Premo 
(N. Y.), 475 F. Supp. 52, 55 (S.D.N.Y. 1979) (differences in excipients can affect bioavailability), rev'd. 
629 F.2d 795 (2d Cir. 1980); Pharmadyne Laboratories, Inc. v. Kennedy, 466 F. Supp. 100, 104, 110 
(D.N.J. 1979) (inert ingredients may affect bioavailability).

38. 629 F.2d at 805 n.9; 466 F. Supp. at 110. In United States v. Generix Drug Corp., 498 F. Supp. 
288 (S.D. Fla 1980), rev'd, 654 F.2d 1114 (5th Cir. 1981), the record was unclear whether the inactive 
ingredients of the innovator drugs and their generic copies were identical. The district court, however, 
did not address the issue of whether different drug products with identical ingredients could differ in 
bioavailability.

39. Determining whether two drugs have identical active and inactive ingredients can be difficult. 
Drug manufacturers consider the formulations of drug products to be trade secrets. In Premo (N.J.) 
Judge Lacey, after closing his courtroom, heard testimony concerning the composition of Premo and 
innovator products. See generally 511 F Supp. at 975. The judge placed these portions of the trial 
record, as well as certain of his findings of fact, under seal. See id. (citing as support certain sealed 
findings of fact).

40 Cf. id. at 964-65 (even if active and inactive ingredients identical, other factors can affect 
bioavailability).

41. Id.
42. See id. at 964 (particle size and crystalline form of active ingredient crucial because affect 

bioavailability).
43. Id. Many variables in the manufacturing process of a drug can affect its bioavailability. See id.
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The bioequivalence of two drugs may be demonstrated by in vitro* 44 or in 
vivo45 testing. The FDA’s premarketing clearance of generic copies of ap
proved drugs ensures that drug companies have completed studies before mar
keting46 and performed them correctly.47 Without FDA preclearance, 
therefore, the safety and effectiveness of a generic copy of an approved drug 
may differ from that of the innovator product;48 “bioequivalence” simply may 
not be assumed without the type of testing that the FDA, where appropriate, 
requires.49 Congressional, FDA, and court actions on this matter should be 

at 964-65 (granulation, compression and tablet coating methods, and mixing time can affect 
bioavailability).

44. In vitro testing is conducted in test tubes or beakers.
45. In vivo testing generally involves administering two drugs to human subjects and then comparing 

their blood levels to determine the relative rate and extent of absorption of the drug into the blood 
stream. See id. at 986 (usual method for determining bioequivalence is blood level study); Premo 
(N.Y.). 475 F. Supp at 56 (plaintiffs expert conducted bioavailability study by administering drug to 
human subjects); 21 C.F.R. § 320.24(b) (1980) (determining bioavailability generally involves testing in 
humans). For a discussion of in vivo and />> vitro testing, see Premo (N.J.), 511 F. Supp. at 985-86. The 
FDA. in the approval process, may conclude that z>z vivo bioavailablity testing for a particular type of 
drug is unnecessary and thus waive the requirement that such testing be submitted. See 21 C F R 
§ 320.22.

46. See 511 F. Supp. at 987 (FDA only body reasonably capable of reviewing drug products for 
bioequivalence) The Premo (N.J.) court found that Premo had marketed most of its products without 
completing bioavailability studies to show that the company’s products were bioequivalent to the inno
vators they copied. Id. at 990-91.

47. For example, the Premo (N.J.) court noted that after listening to the testimony of an FDA wit
ness, an expert witness for Premo found it necessary to “re-examine” his conclusion that a Premo 
bioavailability study was well-designed. Id. at 987. The court observed that this incident "demon
strated the necessity of a review by FDA experts, not employed by the sponsoring drug company, of 
testing done to support that company’s drugs.” Id. Moreover, although Premo retained experts as 
consultants, the court found that Premo actually did not consult these experts before marketing any of 
the products at issue. Id. at 991-92.

48. Those differences may have very serious consequences. See id. at 992-93, 996 (bioavailability 
differences can cause death). In recent litigation concerning the recall of a generic copy of an approved 
drug, the FDA submitted an affidavit in which a physician stated that a pharmacist’s substitution of a 
generic copy for an approved drug contributed to the death of a patient. See Sworn Statement of 
Thomas J Firestone. M.D., fl 22 (submitted in United States v. Superpharm Corp., No. 81-0087 
(E D.N.Y.)) (substitution of generic furosemide directly contributed to worsening of patient’s heart 
condition, which led to renal failure and death) (copy on file at Georgetown Law Journal). The FDA 
learned about this incident only when a state prosecutor, considering manslaughter charges against the 
pharmacist, contacted the agency for assistance. Sworn statement of J. Richard Crout, M D 51 9 (sub
mitted in United States v. Superpharm Corp., No. 81-0087 (E.D.N.Y.)); see id. U 5 (physicians often do 
not discover that problems in patients were caused by generic substitution) (copy on file at Georgetown 
Law Journal). An Ohio grand jury has indicted the pharmacist for involuntary manslaughter Indict
ment against Robert E. Cochran, Count 48 (81-09-1085, C.P. Summit Co., Onio).

The drug in the above incident, furosemide, was one of the drugs involved in the Generis litigation 
United States v. Generix Drug Corp., 498 F. Supp. 288, 289 (S.D. Fla 1980), rev'd. 654 F.2d 1114 (5th 
Cir. 1981). Although the district court agreed that the drugs in question might not be safe and effective. 
id. at 294, the trial court stayed its own preliminary injunction pending appeal. Order, United States v 
Generix Drug Corp. (S.D Fla. Aug. 21, 1981).

49. See Premo (N.J.), 511 F. Supp. at 987 (without preclearance system, drug companies could de
velop products containing same active ingredients as products already marketed, but which differed 
significantly in bioavailability).

The sciences of biopharmaceutics and pharmacokinetics, which concern bioavailability of drug prod
ucts, are relatively young. Id. at 981. Yet, the need for bioavailability studies has increased because the 
patents for some important drugs have begun to expire; consequently, more companies are marketing 
generic copies of the formerly-patented products. Id. Moreover, as the Generix appellate court seemed 
to acknowledge, the discovery of the effects of inactive ingredients on bioavailability was relatively 
recent See United States v. Generix Drug Corp., 654 F.2d at 1120 (scientific studies since 1962 might 
provide strong argument that “new drug” definition should include excipients).
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evaluated, therefore, in light of the potential health problems of marketing 
different but purportedly interchangeable versions of drug products.

11. The Statutory Framework

Before 1938 federal law did not require premarketing approval of drugs. 
Under the Federal Food and Drug Act of 1906,50 the government could take 
action against a drug only if that drug was “misbranded”51 or “adulterated”52 
and only after that drug was on the market. Whether a drug was adulterated 
or misbranded would be determined by a court in the trial of a criminal prose
cution or after the hearing on condemnation of the offending article following 
its seizure.53 Thus, before 1938 the law did not require any government review 
of the safety or effectiveness of drugs before they were marketed. Starting in 
1933, Congress began to consider amending the federal food and drug stat
ute.54 The deaths of over 100 people who had used an untested reformulation 
of a widely-marketed drug55 prompted Congress to include a premarketing 
clearance provision in the 1938 amendments to the Act.56 The preclearance 
provision prohibited the marketing of any “new drug” without FDA approval 
of a “new drug application” (NDA) for that product.57 The NDA included 
information concerning the drug’s safety for use.58

50. Pub. L. No. 59-384. 34 Stat. 768 (1906) (repealed 1938).
51. Id. § 8, 34 Stat, at 770. A drug was considered “misbranded" if it was falsely labeled as to place 

of manufacture, if it was an imitation product, if the original contents of the drug's package had been 
replaced by another substance, or if the label did not include the quantity or proportion of the ingredi
ents made up of certain substances, such as alcohol or heroin Id. In 1912 Congress amended the 
statutory definition to make a drug “misbranded” if its labeling contained any false and fraudulent 
statement regarding therapeutic effects. See Sherly Amendment. Pub. L. No. 62-301, 37 Stat. 416. 416- 
17 (1912).

52. Under the 1906 Act a drug was “adulterated" if it differed from a recognized formulary's stan
dard or “if its strength or purity fell below the professed standard of quality under which it is sold." 
Pub. L. No. 59-384, § 7, 34 Stat, at 769-70. A drug, however, did not need to meet a formulary standard 
if it conformed to a different standard plainly identified on the drug’s label. Id. § 7. 34 Stat, at 769.

53. Pub. L. No. 59-384, §§ 2, 10, 34 Stat. 768, 771 (1906).
54. See 77 Cong. Rec. 5721 (1933) (introduction of S 1944, first bill introduced in Senate to amend 

Act).
55. The drug was called Elixir Sulfanilamide, and one of its inactive ingredients was extremely toxic. 

See United States v. An Article of Drug . . . Bacto-Unidisk. 394 U.S. 784, 797-98 n.17 (1969) 
(premarket clearance provision result of tragedy); AMP. Inc. v. Gardner. 389 F.2d 825, 829 (2d Cir.) 
(same), cert, denied, 393 U.S. 825 (1968). For a description of the Elixir Sulfanilamide tragedy, see S. 
Doc. No. 124, 75th Cong., 2d Sess. 9 (1937).

56. Federal Food, Drug, and Cosmetic Act of 1938, Pub. L. No. 75-717, § 505(a), 52 Stat. 1040, 1052 
(1938).

57. Id.
58 An NDA included reports of investigations made to show that the drug was safe for use, a full 

list of the drug’s components, a statement of the composition of the drug, a statement of the methods, 
facilities, and controls used in manufacturing, processing, and packing the drug, samples of the drug for 
government analysis, and specimens of the drug’s proposed labeling. Id. § 505(b), 52 Stat, at 1052. The 
NDA became effective 60 days after filing unless the FDA postponed the effective date for up to 180 
days. Id. § 505(c), 52 Stat, at 1052. If the drug had not been proven safe or if the FDA found the testing 
or manufacturing procedures inadequate, the FDA could, by taking the appropriate administrative 
action, prevent the NDA from becoming effective. Id. § 505(d), 52 Stat, at 1052.

A. THE “NEW DRUG” DEFINITION

Congress did not intend that every drug on the market in 1938 should un
dergo the NDA premarketing clearance procedure. By a “grandfather clause,” 
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Congress explicitly exempted any drug subject to the 1906 Act if the labeling 
of the drug had not changed.59 In addition, in section 201 (p) Congress defined 
the term “new drug” to exclude certain drugs. This definition, which has gen
erated considerable litigation, stated that a new drug included: (1) any drug 
that experts generally did not recognize as safe, and (2) any drug that, although 
recognized as safe, “had not been used to a material extent or for a material 
time . . . ,”60 The material use requirement of subsection (2) made it clear 
that a drug would not escape a new drug classification on the basis of testing 
alone even if that testing convinced experts generally that the previously-un
used drug was safe.61

59. Id. § 201(p)(l), 52 Stat, at 1041-42. The existence of the grandfather clause raises questions 
about the legislative purpose that underlies the "new drug” definition. That definition excluded drugs 
that were generally recognized by experts as safe and had been used “to a material extent and for a 
material time.” Ia. § 20l(p). How could a drug be generally recognized and have been used materially 
and yet not have been exempted from the new drug definition under the grandfather clause? The 1906 
Act covered any drug marketed in the United States between January I, 1907, when the 1906 Act 
became effective, see Pub. L. No. 59-384, § 13, 34 Stat. 768, 772 (1906), and June 25, 1939, the effective 
date of the 1938 Act. which substantially repealed the 1906 Act. See Pub. L. No. 75-717, § 902(a), 52 
Stat. 1040. 1059 (1938). The grandfather clause, therefore, was inapplicable, at the time of the 1938 
Act’s passage, to those drugs that had been used: (1) before the effective date of the 1906 Act but not 
thereafter. (2) in other countries but not in the United States, or (3) only intrastate. See Pub. L. No. 
59-384. § 2, 34 Stat, at 768 (1906) (1906 Act only applied to drugs in interstate commerce). In addition, 
the grandfather clause did not apply to drugs whose labeling made representations different from those 
made while the 1906 Act was in effect. See Pub. L. No. 75-717, § 201(p)( 1), 52 Stat. 1041-42 (1938).

60. The full definition of a new drug read:

(p) The term "new drug” means—
(1) Any drug the composition of which is such that such drug is not generally recognized, 

among experts qualified by scientific training and experience to evaluate the safety of drugs, 
as safe for use under the conditions prescribed, recommended, or suggested in the labeling 
thereof....

(2) Any drug the composition of which is such that such drug, as a result of investigations 
to determine its safety for use under such conditions, has become so recognized, but which has 
not, otherwise than in such investigations, been used to a material extent or for a material time 
under such conditions.

Id. § 201(p), 52 Stat, at 1041-42.
61. Id. A question concerning the new drug definition is whether a drug that would not satisfy the 

“general recognition” requirement on the effective date of the 1938 Act could satisfy that requirement 
at a later date The Premo (2d Cir.) court stated that “(tJhe conditions fixed by Congress in 21 U.S.C. 
§ 321 (p) permitted many drugs generally recognized as safe prior to the enactment of the Act in 1938 to 
be marketed without filing NDAs.” 629 F.2d at 804-05 (emphasis added).

The Supreme Court, on the other hand, has suggested that the "general recognition" provision would 
apply to drugs that had been the subject of an approved NDA for some years and had, through use for 
a material time and to a material extent and a gradual accretion of “general recognition," subsequently 
ceased to be "new drugs.” In Weinberger v. Hynson, Westcott & Dunning, 412 U.S. 609 (19/3), the 
Court stated that “ ‘the Act is designed so that drugs on the market, unless exempt, will have mustered 
the requisite scientifically reliable evidence of effectiveness long before they are in a position to drop 
out of active regulation by ceasing to be . . . "new drug”[s].’ ” Id. at 631.

A more difficult question is whether a drug could achieve general recognition through illegal use 
after 1938. In Hynson the Court seemed to indicate that illegal use could not form the basis for "gen
eral recognition.” The Court noted:

[T)he statutory scheme . . . operates on a purely prospective basis. Under subsection (2) [of 
21 U.S.C. § 32l(p)J, a drug cannot transcend “new drug" status until it has been used “to a 
material extent or for a material time.” Yet, a drug cannot be marketed lawfully before an 
NDA has been approved by the Commissioner on the basis of "substantial evidence."

412 U.S. at 631. No court, however, has decided this specific issue because the government has not 
pressed it in litigation, probably because the FDA has found it convenient to ignore the usage require
ment of the “new drug" definition. See notes 75-83 infra and accompanying text (arguably, "not new
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The “new drug” definition in the 1938 Act was ambiguous because it could 
be read to denote either the generic name for an active ingredient or a “drug 
product,” that is, a particular combination of active and inactive ingredients.* 62 
The Lannett court apparently adopted the former interpretation, as did the 
Generix court,63 whereas the Premo (2d Cir.) court, the Premo (N.J.) court, the 
district court in Pharmadyne, and the FDA espouse the latter.64 The circum
stances surrounding the Elixir Sulfanilamide tragedy, which was the catalyst 
for the inclusion of the premarketing clearance provision, lend support to the 
FDA’s interpretation. That tragedy resulted from an inactive rather than an 
active ingredient,65 which suggests that Congress would not have focused 
solely on active ingredients in determining which products safely could forgo 
premarketing review.66

drug" letters ignored material use requirement) and 136-38 (agency’s program for over-the-counter 
drugs arguably ignores material use requirement).

62. Under the former interpretation, for example, the “new drug" definition would apply to chlor
propamide, an active ingredient. Under the latter interpretation, the definition would apply, inter alia. 
to Premo’s Insulase and Pfizer's Diabenese, each of which contain chlorpropamide as the active ingre
dient See Premo (2d Cir.), 629 F.2d at 798.

63. See notes 192-95 infra and accompanying text (Lannett and Generix apparently interpret "gen
eral recognition" to include only active ingredients).

64 See Premo (2d Cir.), UP) F.2d at 799-801 (“new drug" refers to products that do not meet general 
recognition or material use criteria); accord. Premo (N.J.), 511 F. Supp. at 973 (same); Pharmadvne, 466 
F. Supp. at 104-06 (statutory language, deference to agency's interpretation, and public policy support 
government’s reading of “new drug” definition).

65. See note 55 supra and accompanying text (discussing Elixir Sulfanilamide tragedy).
66. The legislative history, however, is not very helpful on this point. See H R Rep. No. 2139, 75th

Cong , 3d Sess. 3 (1938) (“new drug” definition was “for the purpose of applying Section 505, a provi
sion intended to require adequate testing of new drugs to determine their safety before they are placed 
on the market”); id. at 2 (before marketing, new drugs require adequate safety testing). A potentially 
important clue as to the understanding of the term “drug" held by the 1938 legislators may be the 
definition of "drug” in the 1906 Act, which was then in force. Under that statute the term “drug" 
included: “all medicines and preparations recognized in the United States Pharmacopeia or National 
Formulary for internal or external use, and any substances or mixtures of substances intended to be used 
for the cure, mitigation, or prevention of disease of either man or other animals .. .” Pub. L. No. 59-
384, 34 Stat. 769 (1906) (emphasis added). This definition suggests that the term “drug" as used in the 
1906 statute referred to drug products rather than to active ingredients.

67. 3 Fed Reg. 3161 (1938) (current version codified at 21 C.F.R. § 310.3(h) (1980)). The statute was 
administered by the Secretary of Agriculture at the time of its passage, ch. 675, § 201, 52 Stat. 1040 
(1938) (current version at 21 U.S.C. § 321(d) (1976)). That responsibility now rests in the Secretary of 
Health and Human Services (formerly the Secretary of Health. Education and Welfare). See Pub L. 
No. 96-88, § 601, 93 Stat. 696 (1979) (redesignating Secretary of Health. Education and Welfare as 
Secretary of Health and Human Services)

68. 3 Fed. Reg. 3161-62 (1938).

An interpretive regulation issued by the Secretary of Agriculture immedi
ately after passage of the Act67 68 further indicates that “new drug” was intended 
to refer to drug products. This regulation, which remains in effect today, de
lineated the factors that could result in a drug’s being regarded as “new” 
within the meaning of section 201(p)6K and states:

Newness of a drug may arise by reason (among other reasons) of:

(1) the newness for drug use of any substance which composes such 
drug, in whole or in part, whether it be an active substance or a men
struum, excipient, carrier, coating, or other component;
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(2) the newness for drug use of a combination of two or more sub
stances, none of which is a new drug;

(3) the newness for drug use of the proportion of a substance in a 
combination, even though such combination containing such sub
stance in other proportions is not a new drug;

(4) the newness of use of such drug in diagnosing, curing, mitigating, 
treating, or preventing a disease, or to affect another structure or 
function of the body, even though such drug is not a new drug when 
used in another disease or to affect another structure or function of 
the body; or

(5) the newness of a dosage, or method or duration of administration 
or application, or other condition of use prescribed, recommended, or 
suggested in the labeling of such drug, even though such drug when 
used in other dosage, or other method or duration of administration 
or application, or different condition, is not a new drug.69 70

69. 21 C.F.R. § 310.3(h) (1980).
70. Congress passed the Act on June 25, 1938. Pub. L. No. 75-717, 52 Stat. 1040 (codified at 21 

U.S.C. § 355 (1976)). The regulations appeared in the Federal Register on December 28, 1938. 3 Fed 
Reg, 3161 (1938) (current version codified at 21 C.F.R. § 310.3(h) (1980)).

71. Klumpp. The Influence of the Food, Drug, and Cosmetic Act on the Marketing of Drugs, 6 Conn. 
St. Med. J 3, 3-4 (1942) (address before American Pharmaceutical Manufacturers Assoc, at Swamp
scott, Mass.) [hereinafter Klumppl Dr Klumpp elaborated: ”[w|hatever influences the safety of a 
drug has a bearing on the application of section 505. This section, in our judgment, applies to drugs as 
individual articles, not as collective groups.” Id. at 3.

72. The Lannett court noted the absence of any regulatory provision making a manufacturer’s pro
duction techniques an element in the “newness” determination, and suggested that this absence consti
tuted “powerful evidence” that the FDA’s position lacked support in the statute. 585 F.2d at 583 For 
a discussion of the fallacy in the court’s reasoning, see notes 210-15 infra and accompanying text.

73. The regulation states that “newness of a drug may arise by reason (among other reasons) of" the 
factors listed. 21 C.F.R. § 310.3(h) (1980) (emphasis added).

Paragraph (1) of this regulation clearly states that new drug products are “new 
drugs,” although they differ from the established drugs only in their excipients, 
or inactive ingredients. Because the Secretary promulgated this regulation 
only shortly after passage of the act it interprets,™ the regulation is entitled to 
considerable weight in determining whether Congress intended the Act to 
reach new drug products. Moreover, in its earliest interpretation of the statute, 
the agency applied the “new drug” provision to particular drug products. For 
example, Theodore G. Klumpp, M.D., Chief of the Drug Division of the Food 
and Drug Administration in 1941, stated that “[i]t is [the FDA’s] interpretation 
of the Congressional intent that each manufacturer of. . . any . . . drug must 
file his own application.”71

In addition, the terms of the regulation support the FDA’s position that 
other differences, such as in manufacturing proceses, might transform a prod
uct otherwise identical to an established drug into a “new drug.”72 The regula
tion sets forth a nonexhaustive enumeration of the factors that could cause a 
drug to be deemed “new.”73 Thus, the regulation leaves open the possibility 
that that a product can become a “new drug” without differing from an estab
lished drug in any of the enumerated ways. Furthermore, early FDA interpre
tations demonstrate that the agency regarded considerations such as 
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manufacturing processes as relevant to the “new drug” determination.74

b. “not new drug” letters

Within a few years of passage of the 1938 Act, on the other hand, the FDA 
developed a practice that suggests that ND As were unnecessary for generic 
versions of approved drug products.75 Inundated with NDAs, the FDA exper
ienced difficulties in processing these applications.76 Staff shortages related to 
World War II soon exacerbated the processing delays.77 In order to reduce the 
number of NDAs, in 1942 the agency advised some applicants that their drugs 
were not "new” within the meaning of the statute.78 As a result, the drug in
dustry began requesting the agency’s opinion of a drug’s status before submit
ting NDAs.79 Many of the agency’s advisory opinions, or “not new drug” 
letters, dealt with generic versions of approved drug products.80

Arguably, the FDA practice suggests that the agency viewed the statute as 
inapplicable to new drug products containing recognized active ingredients 
that were not deemed “new drugs” by the FDA. Alternatively, the practice of 
issuing “not new drug” letters may be seen as consistent with the position that 
the statute requires an evaluation of each new drug product in order to deter
mine whether that product is a “new drug.” “Not new drug” letters, under this 
interpretation, simply reflected experts’ greater willingness, during this period, 
to recognize a generic copy as safe81 on the basis of information about the 
innovator product.82 Currently, however, experts recognize the potential for 
bioavailability differences between the innovator and the imitator. Thus, ex
pert “general recognition” of safety and effectiveness, a prerequisite to “not 
new drug” status, necessarily requires greater scrutiny.83

Moreover, the FDA’s practice of issuing “not new drug” opinions regarding

74 In 1941 the Chief of the FDA’s Drug Division stated:

We have been repeatedly asked by drug manufacturers and others whether it is necessary to 
file an application for, let us say, sulfapyridine, when other manufacturers have already 
placed sulfapyridine on the market. . . . [Requiring each manufacturer of sulfapyridine to 
file an application] is altogether logical when one considers that Congress has made provision 
for the methods used for the manufacture, processing and packing of drugs. From this, it is 
evident that in considering a new drug application, the Food and Drug Administration is 
required to study carefully the facilities and controls of each applicant and these we have 
plenty of reason to believe differ from one manufacturer to another.

Klumpp, supra note 71, at 3-4.
75. See Conditions for Marketing Human Prescription Drugs, 40 Fed. Reg. 26,142 (June 20, 1975) 

(outlining abbreviated procedure for obtaining approval of some drugs) (citing FDA Annual Report).
76. In 1939, the effective date of the statute, the FDA had received 1,277 applications, a figure that 

had risen to over 4,000 by 1941. Id. at 26,142-43.
77. Id. at 26,143.
78. See id. (“not new drug” letter issued when one or more NDAs already effective on similar drug).
79. Id.
80. See id. (“not new drug” letter issued when one or more NDAs already effective on similar drug).
81. The question of “general recognition” of effectiveness also became an issue following the 1962 

amendments.
82. See Premo (N.J.), 511 F. Supp. at 981 (sciences concerned with bioavailability of drug products 

are relatively new).
83. That the FDA considered some new generic copies not to be “new drugs." however, indicates 

that in reaching its determination the agency either was ignoring the material use requirement of 21 
U.S.C. § 321 (p)(2), or considering that the past use of the approved drug fulfilled that requirement for 
the imitator.



1981] Generic Copies of Approved Drugs 185

certain generic versions of approved drugs comports with the agency’s prod
uct-oriented interpretation of the “new drug" definition; the factors outlined in 
the regulation are not obligatory but only probable causes of “newness.”84 
Confirming this interpretation, the Chief of the New Drug Branch of the FDA 
in 1956 recognized the potential effects of inactive ingredients in drugs,85 
thereby suggesting that the FDA believed it had the discretion to agree or not 
agree that a generic product was not a “new drug” regardless of whether the 
product contained a recognized active ingredient. In addition, the FDA’s 
practice of seizing86 some generic copies of approved drugs for which manu
facturers had failed to obtain “not new drug” opinions87 is consistent with the 
agency’s understanding that a copy of an approved drug product was not auto
matically exempt from the “new drug” provision.

84 See 21 C.F.R. § 310.3(h) (1980) (newness of drug/«ar arise by reason of various factors); Smith. 
ma/ /s a New Drug Under the Food, Drug, and Cosmetic Act!1, in The Impact of the Food and 
Drug Administration on Our Society 91. 92 (H Welch & F. Marti-Ibanez eds. 1956) (reasons for 
newness outlined in regulation not conclusive: merely probable causes of newness that require judg
ment and interpretation).

85. Smith, supra note 84, at 90. Smith stated: “(i]n recent years, many new dispersing agents, pre
servatives, solvents, and stabilizers have become available for pharmaceutic use We may, at times, be 
more concerned with such components than the active ingredients both from the standpoint of systemic- 
effects and local reactions."

86. See 40 Fed Reg. 26,142, 26,143 (1975) (discussing seizures as part of background to Proposed 
Rule Making and Notice of Enforcement Policy Subject to the Effectiveness Requirements of the Drug 
Amendments of 1962).

87 Many manufacturers of generic copies did not consult with the FDA before marketing their 
products. See Weinberger v. Hynson, Westcott & Dunning, Inc., 412 U.S. 609, 614 (1973) (manufactur
ers marketed thousands of “me-too” drugs without FDA clearance). They were often able to do so 
without the agency's knowledge or consent. It was not until 1972 that Congress enacted legislation 
requiring manufacturers to report to the FDA the drugs that they manufacture. See Drug Listing Act 
of 1972, Pub. L. No. 92-387, § 3, 86 Stat. 560 (1972) (codified at 21 U.S.C. § 360(j) (1976)) (requiring 
semiannual reports).

88. In two reported cases, courts granted summary judgment upholding seizures of unapproved new 
drugs See United States v. 354 Bulk Cartons . . . Trim Reducing-Aid Cigarettes, 178 F. Supp 847, 
854 (D.N.J. 1959) (upholding FDA seizure of cigarettes purported to aid in weight reduction); Merrit 
Corp. v. Folsom, 165 F. Supp. 418, 421 (D.D.C. 1958) (upholding FDA seizure of acne lotion)

89. Drug Amendments of 1962, Pub. L. No. 87-781, § 102(c), 76 Stat. 780, 781 (1962) (codified at 21 
U.S.C. § 355(d) (1976)).

90. Id. § 102(a), 76 Stat, at 781 (codified at 21 U.S.C. § 32 l(p) (1976)). The Senate version of this 
statute would not have added the effectiveness requirement to the new drug definition. See S. Rep. No. 
1744, 87th Cong., 2d Sess. 17 (1962), reprinted in [1962] U.S. Code Cong. & Ad. News 2884, 2893 
(Senate bill did not include effectiveness requirement in definition of “new drug” because requirement 
might subject old, established drugs to burdensome new clearance procedures).

91. Pub. L. No. 87-781, § 107(c), 76 Stat. 780, 788 (1962) (codified at 21 U.S.C. § 321 (1976)) (effec
tive dates and application of new drug amendments). The transition provisions stated, first, that all 
drugs whose applications had become effective under the 1938 Act were “approved” under the 1962

C. 1962 AMENDMENTS

Between 1938 and 1962 there was little reported litigation concerning the 
“new drug" provision.88 In 1962, Congress amended the Act to require that 
new drugs be shown to be effective as well as safe before they are marketed.89 
Congress also amended the “new drug” definition to require expert general 
recognition of both safety and effectiveness.90

Congress did not make the 1962 amendments prospective only. The transi
tion provisions of the statute clearly contemplated that the FDA would review 
all the drugs then on the market that had effective NDAs under the 1938 Act.91 
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Consequently, following the enactment of the 1962 amendments, the FDA 
faced the burdensome task of reviewing effectiveness data for many applica
tions that previously had become effective.92 In addition, many unapproved 
generic copies, or “me-too’s,” were on the market.93 In a new Drug Efficacy 
Study Implementation program (DESI), the FDA contracted with the Na
tional Academy of Sciences/National Research Council (NAS/NRC) to create 
expert panels that would conduct an initial review of each drug covered by an 
effective drug application.94 The FDA directed manufacturers to furnish effec
tiveness data concerning their products to the panels,95 which would then re
port to the FDA.96 The FDA would review the panels’ proposed findings,97 
and if the agency concluded that there was insufficient evidence of effective
ness for a particular new drug application, it could initiate a proceeding to 
withdraw approval of that application.98

amendments. Id. § 107(c)(2), 76 Stat, at 788. The 1962 amendments required an affirmative “ap
proval" of an NDA before marketing. Id. § 104(a), 76 Stat, at 784. By contrast, the 1938 Act had 
allowed marketing unless the agency vetoed the application. See note 58 supra (NDA became effective 
unless FDA took action).

Second, the amendments required affirmative action by the FDA to withdraw approval of an NDA. 
Pub. L No. 87-781, § 107(c)(3)(A), 76 Stat. 780, 788 (1962) (codified at 21 U.S.C. § 321 (1976)) (effec
tiveness requirements shall not apply to any new drug application not suspended or withdrawn).

Third, the amended Act granted holders of NDAs two years in which to produce evidence that would 
satisfy the amended statutory criteria before the FDA could initiate proceedings to withdraw approval. 
Id. § 107(c)(3)(B), 76 Stat, at 788-89 (FDA authority to withdraw approval from ineffective drugs inap
plicable to NDAs deemed approved until either two years after enactment date or effective date of 
FDA order withdrawing approval on other grounds).

In a grandfather clause. Congress continued to exempt from the approval process drugs that legiti
mately were exempt from the “new drug” definition at the time of the 1962 amendments and that had 
not been the subject of an NDA. Id. § 107(b)(3), 76 Stat, at 788. In order to qualify for exemption 
under this provision the drug must have been on the day immediately preceding the enactment date: 
(1) commercially used or sold in the United States; (2) not a “new drug” as defined by the previous 
law. and (3) not covered by an effective NDA under the previous law. Id. The grandfather clause 
applied only if the drug in question was intended solely for use under the conditions set out in the 
drug's labeling on the day before enactment. Id. In addition, the formulation of the drug must not 
have changed since the day preceding enactment of the grandfather clause. Id.; see Rutherford v. 
United States, 616 F.2d 455, 457 (10th Cir.) (Laetrile unqualified under grandfather clause because no 
consistency in formula), cert, denied, 449 U.S. 937 (1980).

92. See 21 U.S.C. § 355(e)(3) (1976) (FDA shall withdraw aproval of drug if agency finds lack of 
substantial evidence of drug's effectiveness). In 1962, 9,457 NDAs had become effective, of which ap
proximately 4,000 were for drugs that already were on the market. See Weinberger v. Hynson, West
cott & Dunning, Inc., 412 U.S. 609, 614 (1973) (discussing background of 1962 amendments).

93. See id at 614 (manufacturers had marketed thousands of “me-too" drugs without FDA clear
ance). Some manufacturers of the “me-too” drugs had obtained FDA advisory opinion letters to the 
effect that their products were generally recognized as safe. Id. Although the agency continued to issue 
“not new drug” letters after the amendments, at least one court suggested that this practice exceeded the 
agency’s statutory authority. Cf. United States v. Articles of Drug . . . Hormonin, 498 F. Supp. 424, 
436-37 (D.N.J. 1980) (1964 “not new drug" letter did not estop government from later charging that 
drug was “new drug”), aff'd, No. 81-1035 (3d Cir. Sept. 15, 1981). The agency revoked these advisory 
opinions in 1968. 33 Fed. Reg. 7758, 7758 (1968) (codified at 21 C.F.R. § 310.100 (1980)).

94. See 40 Fed. Reg. 26,142, 26,143 (1975) (discussing DESI program as background to Proposed 
Rule Making and Notice of Enforcement Policy Subject to Effectiveness Requirement of Drug Amend
ment of 1962). NAS/NRC established 30 panels of experts to review claims and evidence of effective
ness for drugs in the panel members' fields of expertise. Id.

95. 31 Fed. Reg. 9426, 9426 (1966).
96. See 40 Fed. Reg. 26,142, 26,143 (1975) (discussing DESI program). The agency received the first 

report on October 11, 1967 and the last report on April 15, 1969. American Pub. Health Ass'n v. Vene- 
man, 349 F. Supp. 1311, 1314 (D.D.C. 1972). The agency received 2,824 reports covering approxi
mately 3,700 drugs, id., but returned some of the reports for further evaluation. Id. at 1317.

97. 40 Fed. Reg. 26,142, 26,143 (1975).
98. See 21 U.S.C. § 355(e)(3) (1976) (agency shall withdraw approval of drug if it finds lack of
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In implementing the 1962 amendments, the FDA confronted the problem 
posed by unapproved generic copies of drugs that were subject to withdrawal 
proceedings. In 1968, the agency decided to take action against such generic 
copies at the same time that it moved against the NDA for the innovator 
drug." Because the “me-too” drugs had no approved NDA to withdraw, the 
agency proposed to declare all generic copies of a drug subject to a withdrawal 
proceeding to be “new drugs” within the meaning of the statutory defini
tion.* 100 The manufacturer of the “me-too” drug could contest that proposal in 
the same hearing available to the drug manufacturer faced with withdrawal of 
approval of its NDA.101 102

substaniial evidence of effectiveness). The Act provided applicants with an opportunity for a formal 
hearing and an appeal in a federal court of appeals. Id. §§ 355(e) & (h).

Faced with a large number of requests for such hearings, however, the FDA limited the right to a 
hearing to those applicants who provided at least some evidence of effectiveness. See Weinberger v. 
Hynson, Westcott & Dunning, Inc., 412 U.S. 609, 616 (1973) (FDA limited right to hearing to applicant 
who could proffer some evidence meeting standards for “adequate and well-controlled investigation"). 
In effect, the agency granted itself summary judgment. The FDA could adopt this procedure because 
the 1962 amendments explicitly described what was necessary for a showing of effectiveness, requiring 
“substantial evidence,” which was defined as consisting of "adequate and well-controlled investiga
tions” on the basis of which experts could find the drug effective. 21 U.S.C. § 355(d) (1976). The FDA 
then defined the term “adequate and well-controlled investigations” in detail by regulation. 21 C.F.R. 
§ 314 11 l(a)(5)(ii) (1980). Upholding this process, the Supreme Court held that the agency could deny 
a hearing when “it appears conclusively from the applicant’s ‘pleadings’ that the application cannot 
succeed.” 412 U.S. at 621. The Court noted that the detail with which the statute and its regulations 
define the standards for demonstrating effectiveness made the FDA’s summary judgment procedure 
appropriate. Id. at 617-18.

Nevertheless, certain consumer groups that were dissatisfied with delays in FDA reviews of drug 
efficacy sued the agency. See American Pub. Health Ass’n v. Veneman, 349 F. Supp. 1311. 1316 
ID.D.C. 1972) (FDA hearings slow to materialize). The United States District Court for the District of 
Columbia ordered the agency to complete its evaluation of all drugs for effectiveness. Id. at 1317. 
Today, some nine years after American Public Health Association, the evaluations continue, and the 
agency must submit periodic progress reports to the court.

99 412 U.S at 615 (discussing history of implementation of 1962 amendments including announce
ment of 1968 policy). In 1972, the policy appeared in the Federal Register. 37 Fed. Reg. 23,185, 23,187 
(1972) (codified at 21 C.F.R. § 310.6 (1980)).

100. See 33 Fed. Reg. 7758 (1968) (generic copies of drug subject to withdrawal constitute "new 
drugs” within meaning of 21 U.S.C. § 321(p)).

101. Id. at 7762.
102. 412 U.S. 609 (1973).
103. Id. at 629-30, 632.
104. Id. at 627. Although it upheld the procedure, the Court expressed the belief that the evidence

submitted by Hynson “was sufficient to warrant a hearing.” Id. at 623.
Because petitioner in Hynson held an approved NDA, the Court’s statement regarding the FDA's 

power to issue declaratory orders regarding “new drug" status arguably constitutes dictum. Neverthe
less, in Weinberger v. Bentex Pharmaceuticals, Inc., 412 U.S. 645 (1973), the Court reiterated that the 
FDA possessed the authority to issue declaratory orders on the “new drug” question. Id. at 647 In 
Bentex, however, the manufacturer, not the FDA, initiated the declaratory judgment action. Id. at 647.

In Weinberger v. Hvnson, Westcott & Dunning, Inc.,wl the Supreme Court 
approved this FDA procedure, holding that no drug could be “generally recog
nized” and thus escape the “new drug” definition in the absence of the quan
tum and quality of effectiveness data required for approval of an NDA.103 In 
addition, the Court observed that the FDA could, at its option, issue a declara
tory order that a drug constituted a “new drug” even if the drug in question 
was not the subject of an NDA.104 * *

When the FDA, after reviewing the reports of the expert panels, concluded 
that there existed substantial evidence that a pioneer drug product was effec- 
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live, the agency would take no action to withdraw the approval of that prod
uct’s N DA.105 The question remained, however, of what to do with 
unapproved generic copies of these effective approved drugs. The FDA con
cluded that generic copies of these effective approved drugs, like generic copies 
of those drugs for which effectiveness had not been demonstrated, were “new 
drugs.”106 Because effectiveness data were available for the pioneer product, 
however, the agency concluded that an ND A for a “me-too” product need not 
include all of the safety and effectiveness investigations necessary for approval 
of a pioneer drug.107 The agency, therefore, developed an “abbreviated new 
drug application” (ANDA), which did not include basic safety and effective
ness testing but did include information about manufacturing processes, com
ponents, and labeling, as well as data necessary to show that the “me-too” 
product was equivalent in effect to the innovator that it copied.108

107. See 34 Fed Reg. 2673, 2673 (1969) (requirements for abbreviated new drug application).
108. Id. (codified at 21 C.F.R. §§ 314.1(a), (I) (1980)); see Premo (2d Cir.), 629 F.2d at 805 (FDA 

sought to minimize cost and delay in obtaining approval for “me-too” drug products by permitting 
proposed marketer to file ANDA).

The FDA currently accepts ANDAs only for drugs whose innovators were marketed before the effec
tive date of the 1962 amendments, although the FDA is considering extending the program to include 
generic copies marketed later. See 45 Fed Reg. 77,807 (1980) (preproposal notice). Under a new 
policy the agency is approving some generic copies on the basis of published reports of testing con
ducted on the innovator. See id. This policy, commonly known as the "paper NDA" policy, was up
held in Burroughs-Wellcome Co. v. Harris, Nos. 81-1071, 81-1128, slip op. at 7-10 (4th Cir. May II, 
1981) (policy not invalid for failure to utilize notice and comment procedures); American Critical Care 
v. Schweiker, No. 81-252, slip op. at 2-3 (N.D. Ill. May 13, 1981) (policy not invalid for failure to 
utilize notice and comment procedures, provided that memorandum explaining policy appear in Fed
eral Register with one objectionable paragraph deleted).

109. See Hoffman-LaRoche, Inc. v. Weinberger. 425 F. Supp. 890, 892 (D.D.C. 1975) (because it 
lacked sufficient compliance resources, FDA permitted marketing of generic copies without approval).

110. Id.
111. Id. at 894.

D. THE HOFFMAN-LAROCHE DECISION 

In order to lessen its own enforcement burden, over the years FDA officials 
either proposed or adopted various modifications on the procedures necessary 
to meet the Act’s preclearance requirements. For example, the agency took the 
position that it would not take enforcement action against a “me-too” drug if 
the manufacturer submitted an ANDA, even if that application had not yet 
been approved.109 In Hoffman-LaRoche, Inc. v. Weinberger,'10 however, the 
United States District Court for the District of Columbia rejected the ANDA 
procedure, declaring that “the FDA’s policy of permitting new drugs to be 
marketed without an approved new drug application contravenes the clear 
statutory requirement of preclearance . . . ,”111

The 1975 Hoffman-LaRoche decision halted a line of thought within the 
FDA that, had it prevailed, might have supported the Lannett and Generix 
interpretation of the term “new drug.” Such thinking is reflected in a proposal

105. Indeed, at one point the FDA proposed declaring that some drugs that had survived the DES1 
review were no longer "new drugs” and did not need approved NDAs See 33 Fed. Reg. 7762 (1968) 
(proposed regulation setting out procedure for listing drugs that did not need approved NDAs because 
they had been shown to be generally recognized). This proposal was never implemented.

106. For an example of a DES1 notice declaring drugs found effective to be “new drugs." see note 
119 infra.
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that the agency made in 1968, when it revoked all previously-issued “not new 
drug” letters, and proposed a system of “old drug monographs.”112 Although 
the FDA never implemented this proposal, as late as 1974 an FDA official 
suggested that the use of such monographs remained a possibility.113 Justify
ing the proposed monograph program, the official suggested that it was no 
different from the system of approving ANDAs.114 Additionally, the official 
stated that a DES1 effectiveness notice, which forms the basis for a finding that 
an ANDA may be submitted, “implies that the generic drug is generally recog
nized as safe and effective, and hence is not a new drug because no additional 
safety and effectiveness data need be submitted in the ANDA.”115

112. 33 Fed. Reg. 7762 (1968).
113. See McEniry, Drug Monographs. 29 Food, Drug, Cosm. L.J. 166, 166 (1974) (advocating im

plementation of “old drug monograph” system). For an explanation of how the “old drug monograph” 
approach operates in the context of nonprescription drugs, see notes 124-29 infra.

114 Id.
115. Id.
116. See 40 Fed. Reg. 26,142-71 (1975). The purpose of the interim policy was unclear. The policy 

states that a manufacturer need not submit an ANDA if, inter alia, “[t]he drug product is not otherw ise 
a new drug for any reason stated in 21 C.F.R § 310.3(h).” 40 Fed. Reg. at 26,151. This regulation, 
however, provides that a drug may be made “new” by any change in its inactive ingredients. 21 C.F.R. 
§ 310.3(h) (1980). Because many generic copies contain inactive ingredients that differ from those of 
the innovators they copy, and because of the trade secret status of drug formulations, few generic 
manufacturers would know whether their products contain inactive ingredients identical to those of 
innovators; therefore it is unclear how the interim policy could have worked

117. 40 Fed. Reg. at 26,149.
118. Id. at 26,147.
119. For example, the announcement for chlordiazepoxide, the drug that precipitated the Hoffman- 

LaRoche suit, stated, “(t)he drugs are regarded as new drugs (21 U.S.C. § 32l(p)) .... A new drug 
application is required from any person marketing such drugs without approval ” 37 Fed Reg. 13.562 
(1972). It is difficult to argue, as one FDA official did, that such a notice “implies . . . that the generic 
drug ... is not a new drug.” McEniry, supra note 113, at 166.

120. 40 Fed. Reg. 26,148-49 (1975). Because the Hoffman-LaRoche court implied that it regarded

Further evidence of the FDA’s thinking during the pre-1975 period can be 
seen in an announcement in which, just one month before the Hoffman-La- 
Roche decision, the agency gave notice of an interim enforcement policy of not 
requiring ANDAs for many generic copies of approved drugs.116 The FDA 
justified this policy on the ground that these products eventually would be 
included in “old drug monographs.”117 The Federal Register announcement 
of the interim policy asserted, somewhat disingenuously, that: “[sjince their 
inception, it has been well understood that an abbreviated NDA is appropriate 
only for those drugs which, from a generic standpoint, are generally recog
nized as safe and effective when they are properly labeled and 
manufactured.”118

Both this assertion and the justification advanced by the FDA official in 
support of the “old monograph” program conflicted directly with the asser
tions, commonly made in FDA announcements, that an ANDA would be re
quired for a generic copy of an approved drug, and that the generic copies 
were “new drugs.”119 Despite the suggestion to the contrary in the quoted 
language, the old drug monograph approach that was proposed in 1975 clearly 
would have represented a change from “the policy, in effect since 1968, under 
which virtually all human prescription drugs were regarded as new drugs re
quiring an NDA of some form (whether full or abbreviated) . . . ,”120 Al
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though the enforcement policy section of the 1975 notice presumably was self
implementing,121 FDA administrators never regarded the entire policy change 
as final,122 and after Hoffman-LaRoche the agency abandoned the proposal.123

old drug monographs as permissible, the government might have prevailed had it argued that the Fed
eral Register announcements allowing the filing of ANDAs were de facto “old drug monographs.” See 
425 F. Supp. at 894 (FDA empowered to promulgate rules that adopt monograph procedure). The 
government’s failure to make that argument confirms that the agency in fact did not regard such an
nouncements as de facto monographs.

121. This procedure was characterized as an interim enforcement policy. 40 Fed Reg. 26,142 (1975).
122. See Premo (N.J.f 511 F. Supp. at 1019 (FDA Bureau of Drugs Director testified concerning 

proposed policy, which never was implemented, that would establish old drug monographs); Hoffman- 
LaRoche. Inc. v. Weinberger, 425 F. Supp. at 892 n.3 (interim enforcement policy, if adopted in final 
form, would modify procedure requiring approved ANDAs prior to marketing).

123 . 40 Fed. Reg. 43,531 (1975).
124 See 37 Fed Reg. 85, 86 (1972) (codified at 21 C.F.R. § 330 (1980)) (FDA to deal with OTC 

drugs by therapeutic classes).
125. See id. at 85 (number of OTC drug products one factor that favors use of class approach).
126. See id. at 86 (limited number of active ingredients one factor that favors use of class approach to 

OTC products).
127 21 C.F.R. § 330.10(a) (1980). The panels reviewed all OTC drugs, including most of the 420 

OTC drugs previously reviewed in the DESI program. 37 Fed Reg. 9464, 9465 (1972).
128 See 21 C.F.R. § 330.1 (1980) (detailing conditions for general recognition). A drug that con

forms to a final monograph and other criteria set forth in the regulation is considered safe and effective 
and not misbranded; a product that does not conform is subject to regulatory action. Id. The agency 
used the misbranding provision of the Act to bring into the program certain OTC products that other
wise might have claimed exemption under the grandfather provision. 37 Fed. Reg. 85, 86 (1972).

129. 21 C.F.R § 330.10(a)(9) (1980).
130 See Weinberger v. Bentex Pharmaceuticals, Inc., 412 U.S. 645, 650 (1973) (describing OTC 

review program with apparent approval).
131 See 21 U.S.C. § 321 (p)(2) (1976) (material use requirement). In fact, the applicability of the 

material use requirement to the OTC review has received little attention. One comment to the regula
tion that established the OTC review program stated that the program conflicted with the 1968 policy 

E. THE FDA’s APPROACH TO OTC DRUGS: “OLD DRUG MONOGRAPHS”

The FDA has used the “old drug monograph” approach for over-the- 
counter (OTC) drugs.124 This use is not, however, clearly inconsistent with the 
theory that the “new drug” definition applies to individual products. The 
FDA realized the difficulty of approving OTC drugs on a case-by-case basis, 
estimating the number of OTC drug products in 1972 at between 100,000 and 
500,000.125 Because all of these drug products used a total of only 200 active 
ingredients,126 the FDA decided to review OTC drugs by classes of active 
ingredient.

Accordingly, the agency has appointed panels of experts to review OTC 
products containing particular active ingredients and to determine whether 
products containing those ingredients are “generally recognized as safe and 
effective.”127 The panels produce draft “old drug” monographs detailing the 
dosages, formulations, and labeling necessary to avoid a “new drug” designa
tion.128 After a review of the panel’s work and an opportunity for public com
ment, the agency then issues a final monograph.129

Although the Supreme Court has never directly ruled on the the OTC proce
dure, the Court has described the OTC panel program with apparent ap
proval,130 despite the program’s failure to address the statutory requirement 
that a drug have been used “to a material extent or for a material time” in 
order to escape “new drug” status.131 It has been argued that the OTC review 
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program demonstrates that the FDA regards the “new drug” definition as ap
plying to active ingredients rather than to drug products.132 The regulations 
that were promulgated in connection with the program, however, specifically 
refer to the status of products.133 Thus, the regulations reflect careful drafting 
designed to make clear that products, not active ingredients, are the focus of 
the FDA’s determination.

statement concerning “new drugs.” 37 Fed. Reg. 9464, 9466 (1972); see 33 Fed. Reg. 7758, 7758 (1968) 
(policy statement revoking all FDA opinions previously awarding “not new drug” status). The com
ment interpreted that statement as requiring an NDA for all newly marketed drugs. 37 Fed Reg at 
9466. The agency responded that the purpose of the OTC review program was to establish which drugs 
were generally recognized as safe and effective and, thus, did not require NDAs. td. The FDA’s 
response did not address the material use requirement.

132. See Brief for Appellants at 26-27, United States v. Generix Drug Corp., 654 F.2d 1114 (5th Cir. 
1981).

133. See 21 C.F.R. § 331.1 (1980) (OTC antacid product, not its active ingredients, generally recog
nized as safe and effective and not misbranded if conforms to monograph); id. § 332.1 (OTC antifla- 
tulent product generally recognized as safe and effective and not misbranded if conforms to 
monograph). These are the only monographs that were published in final form.

134 See Weinberger v. Bentex Pharmaceuticals, Inc., 412 U.S. 645, 650 (1973) (OTC product con
forming to monograph not “new drug” requiring NDA).

135. See 21 C.F.R § 330.10 (1980) (establishing procedures for classifying OTC drugs as generally 
recognized as safe and effective and not misbranded).

136. See 21 U.S.C. § 321 (p)(2) (1976) (requiring OTC drugs generally recognized as safe and effec
tive to be used for material time to escape “new drug” status).

137. See 33 Fed. Reg. 7758, 7758 (1968) (policy statement referring to FDA practice of giving infor
mal advice to manufacturers regarding “new drug” status of products).

138. See 37 Fed Reg. 85 (1972) (proposal establishing procedures for classifying OTC drugs).
139. See 21 U.S.C. § 353(b) (1976) (requiring prescriptions for drugs that, because of their toxicity, 

potential for harmful effect, method of use, or collateral measures necessary for use of product, are 
habit-forming or unsafe except under physician’s supervision).

Comparison of the FDA's treatment of OTC and prescription drugs is common. For example, one 
defendant drug company unsuccessfully argued that the FDA recognized OTC drugs as safe and effec
tive without a showing of substantial evidence. United States v. Articles of Drug . . . Hormonin. 498
F. Supp. 424, 432 (D.N.J. 1980), offd, No. 81-1035 (3d Cir. Sept. 15, 1981). Without agreeing with the

Moreover, although the OTC program may have been popularly understood 
as determining which products are not “new drugs,”134 a careful reading of the 
program regulations shows that the determination made concerns “general rec
ognition.” rather than “new drug” status.135 The agency thus simply finessed 
the question whether drug products that are “generally recognized” also es
cape “new drug” status. Arguably, many “generally recognized” drugs would 
not escape such status because they fail to meet the material use requirement 
of the statute.136 The agency’s failure to recommend enforcement action 
against such products can be regarded as a justifiable exercise of prosecutorial 
discretion. In effect, this policy would constitute a continuation of the agency 
practice, established by the “not new drug” letters in the early 1940’s,137 of 
ignoring the material use requirement. Alternatively, the FDA may have con
cluded that the use of an innovator for a material time and to a material extent 
was sufficient to satisfy the material use requirement, although the Federal 
Register notices announcing the program did not espouse this theory.138

To the extent that the FDA’s practices with respect to prescription and OTC 
products have been inconsistent, such inconsistency is not necessarily im
proper. Because prescription drugs, by definition, are more dangerous than 
OTC drugs,139 the government’s treatment of prescription drugs should differ 
from its treatment of OTC drugs. For example, the government has argued 
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successfully that an expert cannot recognize the safety and effectiveness of a 
prescription generic drug product on the basis of testing and use of the pioneer 
without information about factors, such as inactive ingredients or manufactur
ing processes that might make the generic copy differ from the pioneer in 
bioavailability.140 In the OTC review system, however, expert general recogni
tion of a generic copy is assumed even though experts generally do not know 
which inactive ingredients and what manufacturing processes are used in mak
ing the drug, as long as the the inactive ingredients do not in fact alter the drug 
product's safety and effectiveness.141 Thus, an OTC product with active ingre
dients, labeling, and safeguards specified in a drug monograph is deemed to be 
generally recognized as safe and effective when the product contains one or 
more of the numerous possible “suitable inactive ingredients.”142 The dispar
ity in the FDA’s policies in treating prescription and OTC drugs is explainable 
in terms of the new drug definition itself: the question is what information 
experts generally would require to recognize a drug as safe and effective. Be
cause prescription drugs are more dangerous than OTC drugs, it is reasonable 
to conclude, as the agency has, that experts would require more information 
for prescription drugs than for OTC products.143

defendant’s assertion, the court stated that “such a reduced standard could be rationally based upon the 
decreased risk to public health presented by OTC drugs." Id.

140. See notes 41-43 supra and accompanying text (discussing findings of Premo (N.J.) court con
cerning bioavailability).

141 See 21 C.F.R § 330.1(e) (1980) (OTC product containing safe amounts of suitable inactive 
ingredients that do not interfere with effectiveness of preparation conform to monograph).

142. See id. (same).
143 The agency’s position, of course, would be less consistent if the FDA had not abandoned the old 

drug monograph system for prescription drugs. See text accompanying note 123 supra (FDA aban
doned “old drug monograph" proposal).

144 See United States v. An Article of Drug "Bentex Ulcerine,” 469 F.2d 875. 878 (5th Cir. 1972) 
(per curiam) (government must prove by preponderance of evidence that product new drug), cert, de
nied, 412 U S. 938 (1973). As the party who seeks an exemption from the statute, the proponent of the 
drug arguably should bear the burden of proof regarding “new drug" status. Cf. FTC v. Morton Salt 
Co.. 334 U.S. 37. 44-45 (1948) (general rule of statutory construction that burden of proving exemption 
under special exception to statutory prohibition generally rests on one claiming benefit). Nevertheless, 
the goverment has not urged this position with respect to the “new drug" issue By contrast, the propo
nent of the drug clearly bears the burden of proving entitlement to an exemption under the Act’s 
grandfather clause. See Bentex, 469 F.2d at 878 (claimant must prove every essential fact necessary to 
invoke grandfather clause exemption; clause strictly construed against proponent).

145 See Premo (2d Cir.), 629 F.2d 795, 802 (2d Cir. 1980) (Congress’ exclusion of "generally recog
nized" drug products from definition of “new drug” very narrow); United States v Articles of Drug

. Hormonin, 498 F. Supp. 424, 431 (D.N.J 1980) (situations in which product not "new drug’’ 
narrowly defined and strictly construed).

III. Pre-Ajawz’Z’Z’ Judicial Interpretations 
of the “New Drug” Provision

Courts considering the question of the “new drug” status of generic drug 
products can rely on fairly well-developed case law interpreting the new drug 
definition. In an enforcement action the government generally has the burden 
of demonstrating that a drug is a “new drug.”144 The government, however, 
usually does not find this burden a difficult one;145 whenever the FDA has 
sufficient support in the expert community to muster expert witnesses to testify, 
it will be relatively easy to demonstrate that there is not “general recognition” 
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among qualified experts that the product in question is safe and effective.146 
Thus, few courts have ruled that a product was not a “new drug” in the face of 
the government’s assertions to the contrary.147 Indeed, a few earlier decisions 
interpreting the “new drug” definition granted summary judgment solely be
cause the government submitted affidavits that demonstrated the existence of a 
genuine difference of opinion among medical experts and, therefore, a lack of 
“general recognition.”148

When an enforcement action proceeds to trial, the “general recognition” 
standard is rigorous. Although courts have not required “unanimous” recog
nition of a product,149 a genuine dispute among qualified experts concerning

146. Thus, some courts have found strong evidence of a lack of “general recognition” in the simple 
fact that all of the government’s witnesses do not recognize a particular drug product as safe and effec
tive. For example, the court in United States v. Article of Drug . . . “Mykocert" stated:

While we do not express an opinion as to whether a “mere” conflict in expert opinion consti
tutes lack of general recognition, it cannot be denied that the affidavits of five of the leading 
doctors in the field which deny general recognition creates more than a "mere” conflict. It is 
inconceivable that a drug such as this could be considered generally recognized in the face of 
such learned non-recognition.

345 F. Supp 571, 575 (N D. Ill. 1972), quoted with approval in Premo (N.J.), 511 F. Supp. 958, 974-75 
(D.N.J. 1981).

147. Only one reported civil case has been decided against the government on this issue. See United 
Slates v. Articles of Drug Labeled “Quick-O-Ver,” 274 F. Supp. 443. 448 (D. Md. 1967) (government 
failed to prove that one of four variations of hangover “cure” not generally recognized by experts as 
safe and effective). See also United States v. Guardian Chem. Corp.. 410 F.2d 157, 158 (2d Cir.) (jury 
acquitted defendant charged with introducing new drug into interstate commerce without approved 
NDA), cert, denied. 396 U.S. 836 (1969); United States v. Lanpar Co., 293 F. Supp. 152-53, 154-55 
(N D. Tex. 1968) (although two of defendant’s drugs not “new drugs” under grandfather clause, drugs 
ordered destroyed because misbranded).

In 1968 Congress amended the Federal Food, Drug, and Cosmetic Act to include a separate section 
that essentially adopted the “new drug” definition for “new animal drugs.” Animal Drug Amendments 
of 1968. Pub. L. No. 90-399, § 102(w), 82 Stat. 342, 351-52 (codified at 21 U.S.C. §321(w) (1976)). 
Thus, decisions in the general recognition area rely on both “new drug” and “new animal drug” prece
dents. See United States v. Undertermined Quantities . . Equidantin Nitrofurantoin Suspension,
[1980] Food Drug Cos. L. Rep. (CCH) H 38,079, 38,379 (E.D. Mo. 1980) (general recognition stan
dard applicable to both human and animal drugs). Until the Fifth Circuit’s decision in Generix, the 
government had prevailed on appeal, if not in the trial court, in all other reported cases that decided 
whether a product was a “new drug” or a “new animal drug.”

148. United States v. 354 Bulk Cartons, 178 F. Supp. 847, 852-53 (D.N.J. 1959) (product becomes 
new drug by very terms of statutory definition because experts’ affidavits indicate genuine difference of 
opinion; summary judgment granted); Merritt Corp. v. Folsom, 165 F. Supp. 418, 421 (D D C. 1958) 
(general recognition lacking when there exists genuine difference of opinion among medical experts; 
summary judgment granted). But see AMP. Inc. v. Gardner, 389 F.2d 825, 831 n. 14 (2d Cir.) (question
ing grant of summary judgment when opposing affidavits disagree whether “general recognition" ex
ists), cert, denied. 393 U.S. 825 (1968). In AMP, however, the court granted summary judgment 
because proponents of the drug in their affidavits did not dispute the government’s assertion of the lack 
of “general recognition” but rather disputed only the different issue of the drug's actual safety. Id. at 
831. Unless there is proof that the drug lacks one of the prerequisites for general recognition, see text 
accompanying notes 152-62 infra, the submission of affidavits that directly contest the “general recogni
tion” issue, arguably should lead a court to allow an opportunity for cross-examination in order to 
ascertain the experts-affiants’ credibility and, in general, the validity of their opinions.

149 See Premo (N.J), 511 F. Supp. al 974 (Act does not require unanimity for finding of general 
recognition); United States v. Articles of Drug . . . Hormonin, 498 F. Supp. 424, 435 (D.N.J 1980) 
(unanimity of qualified experts not required); United States v. X-Otag Plus Tablets, 441 F. Supp 105, 
110 (D. Colo. 1977) (“generally recognized” means extensive, but not universal recognition) (quoting 
Webster’s Dictionary), affd, 602 F.2d 1387 (10th Cir. 1979); United States v. 7 Cartons, More or 
Less “Ferro-Lac,” 293 F. Supp. 660, 662-63 (S.D. 111. 1968) (nothing in statute indicates Congress 
intended “generally recognized” to require “unanimous recognition"), affd, 424 F.2d 1364 (7th Cir 
1970). 



194 The Georgetown Law Journal [Vol. 70:173

the safety and effectiveness of a drug clearly precludes “general recogni
tion.”150 In addition, courts have found a lack of “general recognition” when 
the experts merely are unfamiliar with the subject drug.151

Even a consensus among experts, however, would not satisfy the “new drug” 
provision if, as the basis for that consensus, there did not exist the quality and 
quantity of data that would be necessary for approval of an N DA.152 In Wein
berger v. Hynson. Westcott & Dunning, Inc.153 and Weinberger v. Bentex 
Pharmaceuticals, Inc.154 the Supreme Court held that, at a minimum, the re
quirements of 21 U.S.C. § 355 for approval of NDAs155 must be met to satisfy 
the “new drug” definition in 21 U.S.C. § 321(p).156 The Court bolstered its 
conclusion that studies were necessary to support expert general recognition by

150. See. eg.. Premo (2d Cir.), 629 F.2d at 803 (genuine dispute among qualified experts regarding 
product's safety and effectiveness precludes general recognition); Premo (N.J.), 511 F. Supp. at 974 
(genuine difference of medical opinion among experts precludes general recognition of drug’s safety 
and effectiveness); United States v. Articles of Drug . . Hormonin, 498 F. Supp. 424, 431 (D.N.J.
1980) (genuine dispute concerning drug’s safety and effectiveness precludes “general recognition”), 
tiff'd. No. 81-1035 (3d Cir. 1981); United States v. X-Otag Plus Tablets, 441 F. Supp. 105. 113-14 (D. 
Colo. 1977) (severe conflict between parties’ testimony precludes general recognition), tiff'd. 602 F.2d 
1387 (10th Cir. 1979); United States v. Article of Drug . . . “Mykocert,” 345 F Supp. 571, 575 (N D. 
111. 1972) (without deciding whether “mere” conflict in expert opinion would constitute lack of general 
recognition, affidavits of five leading doctors which deny general recognition creates more than "mere” 
conflict); United States v. Article of Drug . . . Furestrol .... 294 F. Supp. 1307, 1311 (N D. Ga. 
1968) (drug not generally recognized because genuine difference of opinion as to its safety and effective
ness). tiff'd. 415 F.2d 390 (5th Cir. 1969).

In United States v. Rutherford, 442 U.S. 544 (1979), the Supreme Court stated:

The Act does not define what constitutes general recognition of a drug’s safety and effective
ness under § 201 (p)( 1). However, based on the structure and purpose of the statutory scheme, 
this Court in Weinberger v. Hynson, Westcott & Dunning, Inc, 412 U.S., at 629-634, inter
preted § 201 (p)( 1) to require an “expert consensus" on safety and effectiveness founded upon 
substantial evidence.

Id at 549 n.7 (emphasis added). Requiring an “ ‘expert consensus’ on safety and effectiveness" com
ports with the standard used by the lower courts, which requires the absence of a genuine dispute.

151. See, e.g., Premo (2d Cir.), 629 F.2d at 803 (experts’ unawareness of drug product precludes 
general recognition); United States v. Articles of Drug . . . Hormonin, 498 F. Supp. at 431 (same); cf. 
United States v. An Article of Drug . . . “Bentex Ulcerine," 469 F.2d 875, 880 (5th Cir. 1972) (when 
defendant's experts had conversations with physician associates about drug, associates' unfamiliarity 
with drug indicates lack of general recognition); United States v. X-Otag Plus Tablets, 441 F. Supp. at 
112 <fc n.7 (in context of general recognition, court noted that only defendant’s expert had heard of 
drug).

152. See 21 U.S.C. § 355 (1976) (requirement of and procedures for approval of NDA).
153. 412 U.S. 609 (1973).
154. 412 U.S. 645 (1973).
155. Id. at 653; 412 U.S. at 629-30.
156. Addressing the question whether “substantial evidence" of effectiveness, a requirement that 21 

U S.C. § 355(d) (1970) defines as including "adequate and well-controlled investigations,” would be 
necessary to escape “new drug” status, the Court stated:

[TJhe statutory scheme and overriding purpose of the 1962 amendments compel the conclu
sion that the hurdle of “general recognition” of effectiveness requires at least “substantial 
evidence" of effectiveness for approval of an NDA. In the absence of any evidence of ade
quate and well-controlled investigation supporting the efficacy of [a drug], a fortiori [that 
drug] would be a “new drug” subject to the provisions of the Act. . We accordingly have 
concluded that a drug can be “generally recognized” by experts as effective for intended use 
within the meaning of the Act only when the expert consensus is founded upon “substantial 
evidence” as defined in [21 U.S.C. § 355(d)].

Weinberger v Hynson, Westcott & Dunning, 412 U.S. at 629-30, 632.
Moreover, the Court in Bentex stated that "the reach of scientific inquiry under both [21 U.S.C. 

§ 355(d)] and [21 U.S.C. § 32l(p)] is precisely the same.” 412 U.S. at 653. This statement suggests that 
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citing to portions of the legislative history of the 1962 amendments, which sug
gested that expert opinion, if unsupported by controlled studies, was insuffi
cient to demonstrate that any drug was effective.* 157 The Court noted that 
"[t]he hearings underlying the 1962 Act show a marked concern that impres
sions or beliefs of physicians, no matter how fervently held, are 
treacherous.”158

a drug must satisfy not only the effectiveness requirements but also the safety and other requirements 
for approval of an NDA in order to be exempt from the “new drug" definition.

Although one sentence in the Bentex decision suggests that “general recognition” might exist without 
the data necessary to obtain approval of an NDA, see id. at 652-53 (“[i]t may, of course, be true that in 
some cases general recognition that a drug is efficacious might be made without the kind of scientific 
support necessary to obtain approval of an NDA”), courts have found no factual situation that applies 
to the sentence. See United States v. Articles of Food and Drug . . . Coli-trol 80, 518 F.2d 743. 746 
(5th Cir. 1975) (three animal drugs and food additive not within Bentex exception); United States v 
Articles of Drug . . Hormonin, 498 F. Supp. 424, 432 (D.N.J. 1980) (inappropriate to apply Bentex 
exception to Hormonin drug products). Moreover, the basis for the Court’s hedging, which conflicts 
with unequivocal statements in Hynson and arguably conflicts with the very next sentence in Bentex 
(quoted supra), has never been explained.

157. See Weinberger v. Hynson, Westcott, & Dunning, 412 U.S. at 619 n.14 (citing Hearings on S. 
1552 Before The Subcomm, on Antitrust and Monopoly of the Sen. Comm, on the Judiciary, 87th Cong.. 
1st Sess. 195, 282, 411-12 (1961)).

158. Id. at 619.
159. See, eg.. United States v. 1,048,000 Capsules, More or Less . . . Afrodex, 494 F.2d 1158, 1161 

(5th Cir. 1974) (most expert testimony that trial court heard concerned safety and effectiveness of cer
tain drug); AMP, Inc. v. Gardner, 389 F.2d 825, 831 (2d Cir. 1968) (AMP submitted affidavit that set 
forth doctor’s opinion of drug product's safety); United States v. Articles of Food and Drug Coli-trol 80 
Medicated, 372 F. Supp. 915, 918-20 (N.D. Ga. 1974) (court reviewed studies and testimony regarding 
safety and effectiveness of animal drugs), affd, 518 F.2d 743 (5th Cir. 1975).

160. See, eg.. Premo (2d Cir.), 629 F.2d at 803-04 (function of district court limited to determining
whether drug product “generally recognized," not whether product safe and effective); Tyler Pharmacal 
Distrib., Inc v Department of HEW, 408 F.2d 95, 99 (7tn Cir. 1969) (safety of drug not controlling 
issue); AMP. Inc. v. Gardner, 389 F.2d 825, 831 (2d Cir. 1968) (safety of products not issue; question is 
existence of general recognition among qualified experts of product's safety and effectiveness); United 
States v. Articles of Drug . . Hormonin, 498 F. Supp. 424, 431 (D.N.J. 1980) (court not empowered to
evaluate drug’s actual safety and effectiveness; inquiry limited to question of “general recognition”), 
affd, No. 81-1035 (3d Cir. Sept. 15, 1981); United States v. Articles of Drug Labeled Colchicine. 442 F. 
Supp. 1236, 1242 (S.D.N.Y. 1978) (critical test whether general recognition among qualified experts, not 
whether product safe), affdmem. sub nom. United States v. Consolidated Midland Coro, 603 F.2d 215 
(2d Cir. 1979); United States v. Articles of Food and Drug, Coli-trol 80 Medicated. 372 F. Supp. 915, 
919-21 (N D. Ga 1974) (although animal drug products safe and effective, purpose of inquiry not 
determining safety and effectiveness, but general recognition, which subject drug lacks).

161. United States v. 1,048,000 Capsules, More or Less . . . Afrodex, 494 F.2d at 1158, 1160 (Sth Cir. 
1974) (FDA. not courts, ultimately determines safety of drug).

162. See 412 U.S. at 652 (whether particular drug “new drug” depends on scientists' knowledge 
based on clinical experimentation for which substantial support exists in scientific literature).

Other courts also have emphasized the importance of published scientific literature. See, e.g. Premo 
(2d Cir.), 629 F.2d at 803-04 (general expert consensus normally supported not only by clinical experi
ence but by publication in scientific literature; no published literature on drug in question); United 
States v. 41 Cases, More or Less, 420 F.2d 1126, 1130 (5th Cir. 1970) (absence of literature establishing

Although courts in “new drug" cases review testimony concerning safety 
and effectiveness testing,159 courts do not determine whether the drugs in ques
tion are actually safe and effective:160 the FDA makes that determination 
when the proponent of the drug submits an NDA.161 Moreover, because data 
sufficient to support approval of an NDA must be available to experts gener
ally for their review, the absence of published literature containing such data 
arguably precludes a finding of general recognition. The Court in Bentex, for 
example, referred to the necessity of “substantial support in the scientific liter
ature” as a basis for general recognition.162 *
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IV. The Lannett Decision

Because the generic drug issue began with Lannett, an analysis of that deci
sion provides a useful introduction to the present controversy. In United States 
y. Articles of Drug. . . Lannett Co. ,163 the defendant marketed several generic 
copies of innovator drugs that had been approved under the 1938 Act164 and 
found effective165 under the DESI program.166 The FDA classified Lannett’s 
generic copies as “new drugs”167 but only required ANDAs for them.168 After 
filing ANDAs Lannett continued to market the drugs169 despite a 1976 FDA 
letter directing Lannett to cease such marketing until the FDA had approved 
the drugs.170 In the district court, the government requested that the drugs be 
condemned and seized.171 Lannett contended that its drugs were not “new 
drugs” and therefore were not subject to seizure.172 The United States District 
Court for the Eastern District of Pennsylvania granted summary judgment for 
the government, ruling that Lannett’s failure to challenge administratively the 
FDA’s classification of the drugs as “new drugs” precluded raising that de
fense later.173 On appeal, the Third Circuit reversed and remanded for a trial 
on the “new drug” issue,174 holding that Lannett had not in fact had a prior 

safety constitutes proof that product not generally recognized); Premo (N.J.), 511 F. Supp. at 972 (ab
sence of published scientific literature important in determining general recognition issue); United 
States v. Articles of Drug . . . Hormonin, 498 F. Supp. 424, 431-32 (D.N.J. 1980) (“general recogni
tion" among experts must be based on “adequate and well-controlled investigations” and published 
scientific literature), tiff'd. No. 81-1035 (3d Cir. Sept. 15, 1981); United States v. An Article of Drug . . . 
“Entrol-C Medicated," 362 F. Supp. 424, 426 (S.D. Cal. 1973) (absence of published medical or scien
tific literature relating to drug’s usage constitutes one indication that drug not generally recognized), 
affd, 513 F.2d 1127 (9th Cir. 1975); United States v. 1,048,000 Capsules, More or less, 347 F. Supp. 768, 
771 (S.D. Tex. 1972) (absence of adequate and well-controlled investigation of drug and literature 
establishing safety both factors relevant in proving product not generally recognized), affd. 494 F.2d 
1158 (Sth Cir. 1974); United States v. An Article of Drug . . ’’Asper-Sleep . .” (1970-73 Transfer
Binder] Food Drug Cos. L. Rep. (CCH) 40,832, 42,154 (N D. Ill. 1971) (drug generally recognized if 
body of readily available medical information).

163. 585 F.2d 575 (3d Cir. 1978).
164. The court stated its understanding that Lannett had applied for and received marketing clear

ance under the 1938 Act for several drugs, including those seized. See id. at 577. This was a misunder
standing If Lannett’s drugs had been approved before 1962, their NDAs would have remained 
approved when the FDA found, in the DESI process, that the approved products were effective. In
stead. Lannett was invited to file ANDAs for its products, id. at 578, an indication that the company's 
products were unapproved “me-too’s,” not drugs approved before 1962.

165 See id. at 578 (generic forms of Lannett’s confiscated drugs included in DESI notices; FDA 
found generic forms of Lannett’s drugs effective for uses for which they were sold).

166 For an explanation of the DESI program, see notes 94-98 supra and accompanying text.
167 See 585 F 2d at 578 (FDA classified all drugs tested as “new drugs" and required Lannett to file 

for marketing clearance).
168 See id. (filing for ANDA intended to ensure that each version of generic drug would match 

generic compound certified as effective in DESI notice).
169 See id. at 579 (under initial FDA policy, Lannett could continue to manufacture and sell drugs 

as long as company attempted to secure approval of application).
170 Id. In response to a district court opinion, the FDA in 1975 ordered that the marketing of 

unapproved "new drugs" cease, Id, see text accompanying notes 110-11 supra (discussing Hoffman- 
LaRoche v. Weinberger. 425 F. Supp. 890 (D.D.C. 1975)). In 1976. the FDA informed Lannett that its 
drugs were unapproved “new drugs" that could not be marketed legally. 585 F.2d at 579.

171 See 595 F.2d at 579 (government alleged drugs were "new drugs," therefore misbranded under 
21 U.S.C. § 352(f)(1)).

172. See id. at 579 (Lannett argued drugs generally recognized as safe and effective).
173 See id. at 580 (district court outlined principles of law and held that Lannett could not bypass 

agency review).
174. Id. at 581-82. Because the FDA subsequently has approved most of the ANDAs for Lannett’s 

drugs, a trial has not taken place.
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opportunity to challenge the “new drug” status of its drugs.175
Although it is possible to criticize the Third Circuit’s holding, the major 

flaws in the Lannett decision appear in dictum.176 The court noted that it felt 
“compelled to address the critical issues the district court will face on remand 
. . . ,”177 In the course of this dictum, the court indicated that a generic copy 
of an approved drug is not a “new drug” within the statutory definition.178 
The court’s line of reasoning rests on two false premises.

First, the Third Circuit mistakenly believed that the FDA had conceded that 
“certain generic drugs almost identical to Lannett’s are generally recognized as 
safe and effective . . . ,”179 The government, however, subsequently denied 
having made such a concession during the litigation proceedings.180 Although 
the court's statement might have reflected a simple misunderstanding of what 
had been conceded, the court denied a rehearing when the government pointed 
out the mistake.181

Alternatively, the court might have considered the FDA’s conclusion that it

175. Id. at 581 The FDA contended that when it classified Lannett’s drugs as “new" and required 
an ANDA. Lannett was aggrieved and could have challenged the decision. Id. The Third Circuit 
stated in response:

We believe that the FDA and the district court have given undue deference to the agency and 
have in essence precluded Lannett from challenging the status of its products. It is undoubt
edly true that Lannett could have written the FDA and requested that its drugs not be classi
fied as new. However, it is equally certain that there was no reason for Lannett to do so 
because it was not affected adversely by the “new drug” classification. Until 1975, it legally 
sold its drugs, and even after FDA decided to withdraw marketing approval, Lannett was not 
affected until it received a letter from FDA notifying [Lannett] to cease marketing. Under 
those circumstances, we believe it error for the district court to have precluded Lannett from 
challenging “new drug" status.

Id. (footnote omitted).
On appeal, the government also asserted that an additional ground for the district court’s decision 

was a finding, based on affidavits submitted to the court, of a genuine dispute among experts concern
ing general recognition. Id. n. 12. The Third Circuit, however, rejected the government's reading of the 
district court opinion. See id. (district court made no finding of fact or conclusions of law on point; 
language quoted by government insufficient to withstand appellate scrutiny).

176. Arguably, however, the Third Circuit’s holding was overbroad because some of the Federal 
Register announcements, particularly the more recent notices, contained declarations of “new drug" 
status that clearly were applicable to some of Lannett’s drugs, thus providing Lannett with adequate 
notice that its interests were adversely affected and that hearings were available on the new drug decla
ration. For example, the notice concerning certain thiazide products manufactured by Lannett and 
subjected to seizure stated:

In addition to the ground for the proposed withdrawal of approval stated above, this notice of 
opportunity for hearing encompasses all issues relating to the legal status of the drug products 
subject to it {including identical, related, or similar drug products as defined in § 310.6), e.g.. any 
contention that any such product is not a new drug because it is generally recognized as safe and 
effective within the meaning § 201(p) of the act ... .

40 Fed. Reg. 21,751, 21,755 (1975) (emphasis added). The Lannett holding, therefore, should not apply 
to the drugs covered by these later notices.

177. 585 F.2d at 582.
178. The court agreed with “Lannett’s basic contention . . . that all of its drugs have been admitted 

by the Government as the same generically as a drug already approved as safe and effective. Therefore. 
. . . all that is required by the ‘new drug' section—general safety and effectiveness recognition—has 
been provided ...” Id. at 582-83.

179. Id. at 582.
180. Petition for Rehearing at 8, United States v. Articles of Drug . . . Lannett Co , 585 F.2d 575 (3d 

Cir. 1978).
181 United States v. Articles of Drug . . . Lannett Co., No. 77-2100 (3d Cir. Dec. I. 1978) (order 

denying rehearing) 
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could approve an NDA for a drug182 to constitute a finding that experts “gen
erally recognized” that drug and thus, that it was no longer a “new drug.”183 
This position, however, is logically inconsistent because no NDA need be ap
proved for a drug that has ceased to be a “new drug.”184

Moreover, the legislative history of the 1962 amendments suggests that a 
drug could meet the “substantial evidence” criterion for effectiveness 185 that 
was required for approval of an NDA, although the same drug could not sat
isfy the “general recognition” requirements for exemption.186 Thus, an agency 
decision to approve an NDA does not constitute a decision that the drug is 
“generally recognized.” Moreover, the Supreme Court stated in Hynson that 
Congress framed the Act “so that drugs on the market, unless exempt, will 
have mustered the requisite scientifically reliable evidence of effectiveness long 
before they are in a position to drop out of active regulation by ceasing to be 
. . . ‘new drug[s].”’187

Yet another interpretation of the Lannett court’s apparent position that ap
proval of an NDA is tantamount to general recognition would limit that con
clusion to drugs that had been subjected to the DESI review.188 Possibly the 
court thought that the finding by a DESI expert panel that a drug was safe and 
effective after a review of public, but not necessarily published, literature 
meant that experts generally recognized the drug as safe and effective.189 The

182. See 585 F.2d at 582 (“FDA admits that data exists [sic] from which experts have concluded that 
certain generic formulations of Lannett’s products are safe and effective for human consumption”).

183 The government suggested that such an understanding would be in error when it petitioned, 
unsuccessfully, for a rehearing. See Petition for Rehearing at 8, United States v. Articles of Drug . . . 
Lannett Co., 585 F.2d 575 (3d Cir. 1978) (court confused test of new drug status with standard of 
approval for NDA).

184. This logical inconsistency did not appear to disturb the district court in OXY 500. The court 
appeared to construe the approval of an application as meaning that a drug did not need an approved 
application for marketing. The court stated, “[i]f Oxytetracycline Hydrochloride USP contains label
ling indicating that its intended use is the same as that of a product with identical composition which 
has received new animal drug approval by the FDA. then it would appear Oxytetracycline Hydrochlo
ride USP is not a new animal drug.” United States v. OXY 500, No. 77-519, slip op. at 7-8 (D. Minn. 
Aug. 6, 1981).

185. See 21 U.S.C. § 355(d) (1976) (Secretary can refuse to approve application in absence of sub
stantial evidence that drug will have effect it purports or represents to have).

186. A 1962 Senate report explained the “substantial evidence" standard in the following terms:

When a drug has been adequately tested by qualified experts and has been found to have the 
effect claimed for it, this claim should be permitted even though there may be preponderant 
evidence to the contrary based upon equally reliable studies. There may also be a situation in 
which a new drug has been studied in a limited number of hospitals and clinics and its effec
tiveness established only to the satisfaction of a few investigators qualified to use it. There 
may be many physicians who would deny the effectiveness simply on the basis of a disbelief 
growing out of their past experience with other drugs or with the diseases involved.

S. Rep. No. 1744. 84th Cong., 2d Sess. 16 (1962).
187. Weinberger v. Hynson, Westcott & Dunning, Inc., 412 U.S. 609, 631 (1973) (emphasis added).
188. See notes 94-98 supra and accompanying text (discussing DESI review program).
189. The United States District Court for the District of South Carolina, however, explicitly rejected

this argument in National Ethical Pharmaceutical Ass'n v. Weinberger. 365 F. Supp. 735 (D.S.C. 1973), 
affd, 503 F.2d 1051 (4th Cir. 1974). The court stated: “[s]ince the actual safety and/or efficacy of a 
drug is irrelevant to whether its safety and efficacy is generally recognized among qualified experts, an 
announcement by FDA or any other person as to the actual effectiveness of a drug is not determinative, 
and is indeed irrelevant . ..” Id. at 736-37 (citation omitted).

The position that the Ethical Pharmaceutical court rejected and which the Lannett court adopted 
without discussion would be consistent with the justification for the use of “old drug monographs." a 
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panels, however, did not consider whether “general recognition” existed* 190 and 
it is inappropriate to read that conclusion into their findings of safety and 
effectiveness.191

policy change that the FDA proposed but subsequently abandoned. See notes 112-18 supra and accom
panying text (discussing “old drug monograph” proposal and interim policy).

190. See notes 94-95 supra and accompanying text (DESI panels reviewed effectiveness data submit
ted by drug manufacturers, without addressing "general recognition”).

191. As a tactical matter in generic drug litigation, the government has not argued that the approved 
innovator products lack “general recognition.” According to the Pharmadvne court, however, the gov
ernment conceded during oral argument that, if required to consider only the active ingredients in the 
two drugs at issue, the FDA would agree that the active ingredients were “generally recognized” among 
qualified experts as safe and effective. Pharmadyne Laboratories, Inc. v. Kennedy, 466 F. Supp 100. 
107 (D.N.J.), aff’d on other grounds, 596 F.2d 568 (3d Cir. 1979). See United States v. Generix Drug 
Corp., 654 F.2d at 1116 (active ingredients of Generix’s drug products not issue in district court 
proceedings).

192. With this understanding, manufacturers, who do not know an innovator drug's exact formula
tion, have placed unapproved drugs on the market. See Pharmadyne Laboratories, Inc. v Kennedy, 
466 F. Supp. at 106 (under Lannett dictum, manufacturers, without premarket clearance, may market 
“me-too" drug having active ingredients identical to those of approved drug).

193. See id. at 103 (court construed Lannett to mean that “me-too” drug can be marketed without 
premarketing approval if active ingredients identical to those of recognized drug).

194. United States v. Generix Drug Corp., 654 F.2d at 1115.
195. See 511 F. Supp. at 965-66, 973 (broadly interpreted, Lannett suggests that product not "new 

drug" if active ingredients identical to those of approved drug; reliance on Lannett’s, dictum misplaced).
196. 585 F.2d at 583.
197. Id. at 584. Neither the trial nor the appellate court opinions referred to the formulas of the 

Lannett or innovator drugs in question. The chance that Lannett would in its generic copies, have 
matched exactly the formulations of the innovators when Lannett would have no way of knowing what 
those formulations were, is very remote. See note 354 infra (discussing trade secret status of drug 
product formulations). Thus it is unlikely that the government would have conceded that, except for 
manufacturing techniques, the Lannett products were identical to the approved products.

198. See id. at 582 (referring to “FDA’s concession that certain generic drugs almost identical to 
Lannett’s are generally recognized as safe and effective").

199. See Premo (N.J.), 511 F. Supp at 966 n.4 (broad interpretation of Lannett dictum probably 
more appropriate).

The Lannett court’s second, and more significant, false premise can be inter
preted in two ways. First, the court might have understood “general recogni
tion” as attaching to a generic class of drugs (the innovator and its generic 
copies) rather than to a specific drug product. That is, “general recognition” 
concerns only the active ingredients of a drug.192 The Pharmadvne court so 
interpreted the Lannett dictum.193 194 The Generix appeals court adopted this in
terpretation without reliance on Lannett and the Premo (N.J.) court ad
dressed and rejected it.195

An alternative reading of the Lannett dictum is possible. The court stated 
only that it agreed with Lannett’s assertion that the FDA was “not authorized 
to take a specific manufacturer’s methods of production into account when 
assessing ‘newness.’ ”196 Moreover, the court, in yet another apparent misun
derstanding, referred to “the Government’s concession that Lannett’s drugs 
were identical to approved drugs but for the individual manufacturing tech
niques. . . ,”197 This language suggests that the Lannett dictum means that 
“general recognition” is transferable from one product to another only when 
the two products have identical formulations. Because the Lannett court, how
ever, also referred to the drugs at issue as “almost identical” to the innovators 
they copied.198 this narrower reading of the dictum may be inappropriate.199

Until the Generix decision courts clearly had rejected the first interpretation 
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of the Lannett dictum.200 The Premo (N.J.) court, which was forced by the 
facts before it to address the second interpretation rejected that as well.201

200. See. e.g., id. at 966 n.4 (Act’s plain language and legislative history and evidence developed 
during case support neither interpretation); United States v. Generix Drug Corp.. 498 F. Supp. 288, 291 
(S.D. Fla 1980) (differences in excipients intimately intertwined with safety and effectiveness), rev'd, 
654 F.2d 1114 (5th Cir. 1981); Pharmadyne Laboratories. Inc. v. Kennedy, 466 F. Supp. 100, 103 
(D.N.J.) (questioning Lannett dictum that “me-too" drug may be marketed without preclearance if 
active ingredients identical to recognized drug), afgd on other grounds. 596 F.2d 568 (3d Cir. 1979).

201. See 511 F. Supp. at 966 n.4 (plain language of Act. legislative history, and evidence developed 
in case support neither interpretation). But see United States v. Articles of Drug . . . OXY 500, No.77- 
519, slip op. at 6-8 (D. Minn. Aug. 6, 1981) (drug with identical composition and intended use as 
approved drug not “new drug"; court interpreting statute, not Lannett decision).

202. 585 F.2d at 583-84. For a discussion of the Lannett dictum that analyzes these bases and finds 
them wanting, see Premo (N.J.), 511 F Supp. at 967-70. See also Pharmadyne Laboratories, Inc. v. 
Kennedy, 466 F. Supp. 100, 104 n.7 (D.N.J.) (criticizing Lannett’s reliance on Hvnson). aff’d on other 
grounds. 596 F.2d 568 (3d Cir. 1979).

203. 21 C.F.R. § 310.3(h) (1980). The regulation provided, in part, that a drug may be "new" be
cause of the newness for drug use of any active or inactive ingredient, or of any combination of two or 
more substances, none of which is a new drug, or of a new proportion of the substances in combination 
even though combinations containing the same substances in different proportions do not constitute 
"new drugs." Id. § 310.3(h)( 1 -3). For the full text of the regulation, see text accompanying note 69 
supra.

204. Weinberger v. Hynson, Westcott & Dunning, 412 U.S. 609 (1973).
205. 345 F. Supp. 571 (N.D. Ill. 1972).
206. 585 F.2d at 583.
207. Id.
208. See text accompanying note 59 supra (discussing scope of grandfather clause).
209. For example, if in 1938 Elixir Sulfanilamide had been marketed sufficiently to claim material 

use, but had been marketed only in intrastate commerce and thus was ineligible for the grandfather 

A. BASES FOR THE LANNETT DICTUM

The Lannett court relied on three sources for its dictum:202 (1) the FDA 
regulation which sets forth the nonexclusive list of factors that may cause the 
agency to deem a drug as “new”;203 204 (2) the Supreme Court’s decision in Hyn- 
son2<M and (3) the dictum in the decision of the United States District Court 
for the Northern District of Illinois in United States r. An Article of Drug. . . 
“Mykocert” (Mykocert).205 An analysis of the validity of these bases will be 
the focal point of the discussion that follows.

The Lannett court used the “newness” regulation as support for its interpre
tation of the “new drug” provision in two ways. First, the court reasoned that 
the very existence of a regulation that defines what constitutes a “new drug” 
suggests that each new drug product is not a “new drug.”206 The court ob
served that if courts were to accept the FDA’s position that all generic drugs 
are new drugs in the absence of “general recognition,” the interpretative regu
lation would be superfluous.207 Particularly at the time of its promulgation in 
1938, however, the “newness” regulation performed a necessary function even 
though each newly-developed generic copy automatically was considered a 
“new drug.” In 1938, manufacturers of drugs not subject to the grandfather 
clause208 that could claim use “for a material time and to a material extent” 
before the Act became effective might assert “general recognition” of their 
products on the basis of the recognition of a sister formulation with similar 
ingredients. The “newness” regulation, when first promulgated, addressed 
these drugs attempting to escape “new drug” status.209
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The second way in which the Lannett court relied upon the “newness” regu
lation to support its interpretation of the “new drug” provision was to seize 
upon “[t]he absence of any regulatory provisions setting forth a manufacturer’s 
production techniques as an element making a formulation ‘new’.” The court 
postulated that the absence of such provisions constituted “powerful evidence 
that [the] FDA’s theory is not based strongly on the statute.”210 As the Premo 
(N.J.) court correctly realized, however, the absence of such a specfic provision 
from a regulation that provides only a nonexclusive listing of the “newness” 
factors, “is hardly ‘powerful evidence' against FDA’s position.”211 The Premo 
(N.J.) court observed that, to the contrary, a careful reading of the regulation 
actually provided “strong support” for the FDA’s position.212

clause exemption, it might claim not new drug status on the basis of recognition of other sulfanilimide 
formulations Because it would differ from those formulations in its inactive ingredients, however, sub
section (1) of the regulation would make the elixir a new drug.

In addition, several years after the statute’s passage, the FDA began to ignore the material use provi
sion of the statute by declaring some generic copies not to be "new drugs.” Under this practice, the 
FDA did not automatically consider each new drug product a “new drug." See notes 76-80 supra and 
accompanying text (discussing agency practice). Because the FDA examined the “new drug" status of 
each new product on its own merits, however, the agency did not consider application of the “newness" 
regulation to be inconsistent with this product-by-product review and the regulation retained its useful
ness. See notes 81-85 supra and accompanying text (agency practice consistent with product-oriented 
interpretation).

210. 585 F.2d at 583.
211 511 F. Supp. at 969. The regulation states that ”[t]he newness of a drug may arise by reason 

(among other reasons)" of the factors listed. According to the Premo (N.J.) court, the nonexclusivity of 
the regulation represented “strong support” for the government’s theory. Id. The regulation describes 
all recognized differences that may exist between two drug products, with the exception of bioavai- 
lability differences attributable to different manufacturing techniques. Consequently, a strong argu
ment can be made that the reference in the regulation to “other reasons” must include such 
bioavailability differences.

212. Id The court noted that the “newness for drug use” language in the regulation “contemplates a
particular use . . [indicating] that different inactive ingredients in a generic version than in its pioneer
counterpart will constitute a ‘new use’ .... regardless of whether these inactive ingredients are gener
ally recognized as safe and effective for other uses.” Id.

213. 21 C.F.R. § 310.3(h)(3) (1980).
214. 511 F. Supp. at 969.
215. See note 49 supra (discussing relative newness of sciences concerning bioavailability).
216 Weinberger v Hynson, Westcott & Dunning, 412 U.S. 609 (1973).

Specifically, the Premo (N.J.) court looked at the third provision in the regu
lation, which states that the "new drug” status may arise from “newness for 
drug use of the proportion of a substance in combination, even though such 
combination containing such substance in other proportions is not a new 
drug.”213 The court reasoned that a generic copy that has ingredients identical 
to the innovator is a “new proportion of a substance in combination” if the 
copy is more or less bioavailable than the innovator, and thus should be con
sidered a “new drug” under the regulation.214 It is doubtful that the 1938 
drafters of this regulation had bioavailability in mind.215 The Premo (N.J.) 
court’s interpretation of this regulation, however, comports with the drafters’ 
intent that products, although they contain the same ingredients, be considered 
different when a change in the proportion of the ingredients potentially affects 
the safety or effectiveness of the drug.

The Lannett court also relied on the Supreme Court’s holding in Hvnson2'b 
that the FDA could declare all “me-too” copies of an innovator drug to be 



202 The Georgetown Law Journal [Vol. 70:173

“new drugs” at the same time that it withdrew approval of the NDA for the 
innovator.217 The Lannett court believed that the Supreme Court’s reasoning 
supported Lannett’s position that “me-too” drugs “carry the same qualities as 
generic drugs, irrespective of individual manufacturing differences, and there
fore should be treated the same for purposes of the Drug Act.”218

As the district court in Pharmadyne pointed out, however, the Lannett 
court’s reliance on Hynson was misplaced because the situations considered in 
the two cases are not symmetrical.219 In Hynson the Court approved a proce
dure by which the agency could classify “me-too” drugs as “new drugs” when 
it withdrew approval of the NDA for the innovator because of inadequate ef
fectiveness data.220 If the testing for safety or effectiveness of the innovator 
drug were inadequate, it would be logical to expect that adequate testing 
would not exist for any “me-too” products either. If, however, the “me-too’s” 
in fact had been adequately tested, an opportunity to present the test results 
was provided.221

When the basic testing for the innovator does exist, however, it does not 
follow, in light of potential bioavailability differences, that any product con
taining the same active ingredients, or even the same active and inactive ingre
dients, also will be safe and effective.222 The Supreme Court never suggested 
that an FDA finding that a pioneer was effective would make a “me-too” of 
that pioneer not a “new drug.”

The third basis cited by the Lannett court for its dictum was language in 
Mykocert1^ in which the district court stated in dictum that the Mykocert 
drug could be “generally recognized” if “a Mykocert type drug in its exact 
form, dosage, and application . . . [is] recognized by experts (even though that 
drug may be marketed under a different name).”224 Although other decisions

217. 585 F.2d at 583.
218. Id. at 584.
219. Pharmadyne Laboratories, Inc. v. Kennedy, 466 F. Supp. 100, 104 n.7 (D.N.J.) (determination 

that pioneer drug not safe and effective applicable to "me-too” copies but converse not true), affd on 
other grounds, 596 F.2d 568 (3d Cir. 1979); accord, Premo (N.J.), 511 F. Supp. at 968 n.6a (pioneer drug 
and generic copies should be treated alike for withdrawal purposes; converse, however, not true).

220. See 412 U.S. at 625 (withdrawal of any NDA approval covers “me-too” drugs if manufacturer 
has opportunity for hearing).

221. See id. (manufacturer of challenged drug must have opportunity to be heard).
222. See notes 30-40 supra and accompanying text (bioavailability of drug affects its safety and 

effectiveness).
223. 345 F. Supp. 571 (N.D. Ill. 1972).
224. Id. at 575, quoted in United States v. Articles of Drug . . . Lannett Co., Inc., 585 F.2d at 584.
The Mykocert court did not find that the Mykocert drug enjoyed general recognition Nevertheless, 

the court set forth two theories upon which the general recognition of such a combination drug could be 
based:

Either a Mykocert-type drug in its exact form, dosage, and application must be recognized by 
experts (even though that drug may be marketed under a different name) or each of the com
pound parts of Mykocert must be recognized with the critical caveat that the combination of 
these parts does not in any way create a new drug under 21 C.F.R § 130(h).

345 F. Supp. at 575. The regulation quoted by the court, 21 C.F.R § 130(h), has been recodified as 21 
C.F.R. § 310.3(h) (1980).

The Mykocert court cited no precedent, legislative history, or administrative practice for its second 
“possible alternative.” That alternative is difficult to understand, because the “critical caveat” that the 
combination does not create a new drug within the meaning of 21 C.F.R. § 130(h) presumably would 
disqualify the combination drug whenever it could not escape “new drug” status on its own merits. 
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before Lannett had restated the Mykocert language,* 225 these references to the 
possibility of “general recognition” based upon a generic “equivalent” were in 
cases in which the government prevailed.226 Thus, the language in question 
has always been stated in dictum that the government could not appeal.227

Recognizing the circularity of the Mykocert reasoning, the United States Court of Appeals for the 
Ninth Circuit noted that the second aspect of the Mykocert defense was “largely illusory” because:

A successful defense requires that there be general recognition for the component parts of that 
drug with the critical caveat that the combination does not create a new drug. In order to meet 
the italicized portion of this test one must show that the combination does not create a new 
drug. To achieve this it must be shown that the combination is generally recognized. One 
comes full circle.

United States v. An Article of Drug . . . "Entrol-C Medicated,” 513 F.2d 1127, 1129 (9th Cir 1975) 
(emphasis in original). Courts have recognized that the safety and effectiveness of a combination drug 
are not necessarily identical to the attributes of the drug’s various components. See United States v 
Articles of Food and Drug . . . Colitrol 80, 518 F.2d 743, 746 (5th Cir. 1975) (new combinations of 
well-known drugs constitute new drugs for purposes of Act because effects of drugs in combination 
often not sum of parts); United States v. 1,048,000 Capsules, More or Less, 347 F. Supp. 768, 773 (S.D. 
Tex. 1972) (safety and efficacy of combination drugs not identical to qualities of components individu
ally or in combination with different ingredients); United States v. “Xerac Alcohol Acne Gel." (1970-73 
Transfer Binder] Food Drug Cos. L. Rep. (CCH) | 40,836, at 42,167 (N D. Ill 1971) (safety of combi
nation drugs not identical to that of drug's individual components); United States v. “Asper-Sleep 
. . . ,” (1970-1973 Transfer Binder] Food Drug Cos. L. Rep. (CCH) U 40,832 at 42,154 (N D. Ill 
1971) (same).

Nevertheless, courts have restated the Mykocert alternative test, suggesting in dictum that it actually 
presented an alternative basis for finding “general recognition” of a combination drug. See, eg.. 
United States v An Article of Drug . . . “Entrol-C Medicated,” 513 F.2d at 1129 (despite circularity of 
Mykocert alternative and its inability to obviate need for general recognition, the alternative merely 
allows some flexibility in method of demonstrating general recognition); United States v. Undeter
mined Quantities . . . Equidantin, No. 79-0913-C, slip op. at 5-6 (E.D. Mo. Nov. 7, 1980) (general 
recognition of active and inactive ingredients insufficient; plaintiffs' summary judgment notice denied); 
United States v. X-Otag Plus Tablets, 441 F. Supp. 105, 111 (D. Colo. 1977) (general recognition of 
component drug if component parts generally recognized and sum of parts no greater or newer than 
individual parts).

225. See United States v. An Article of Drug . . . “Entrol-C Medicated,” 513 F.2d at 1129 
(Mykocert defense satisfied by showing that drug in question “in its exact form, dosage and applica
tion” generally recognized); United States v. X-Otag Plus Tablets, 441 F. Supp. at 111 (drug generally 
recognized if drug with identical form, dosage, and application generally recognized)

226. See United States v. An Article of Drug . “Entrol-C Medicated,” 513 F.2d at 1130 (lack of 
testing establishes that drug in question new animal drug); United States v. X-Otag Plus Tablets, 441 F 
Supp. at 113-14 (government proved by preponderance of evidence that X-Otag Plus “new drug").

227. The government had the same problem with the Lannett ruling. In response to an FDA re
quest, the Solicitor General declined to seek certiorari on the Lannett decision because the most troub
lesome language of that decision was not part of the holding. Letter from Solicitor General Wade H 
McCree. Jr. to FDA Chief Counsel Richard M. Cooper (April 26, 1979) (copy on file at Georgetown 
Law Journal). The Solicitor General, however, noted that other cases raising the same issue may pro
vide “an appropriate vehicle for Supreme Court review.” Id.

228. See United States v. An Article of Drug . . . “Entrol-C Medicated,” 513 F.2d at 1130 (appel
lant’s affidavits raise no issue concerning general recognition); United States v. X-Otag Plus Tablets, 
441 F. Supp. at 112-14 (because witnesses unfamiliar with X-Otag and lack of tests concerning drugs 
that combined same ingredients, by preponderance of evidence government showed that X-Otag new 
drug).

This dictum undoubtedly survived without challenge before Lannett be
cause the generic equivalents for the drugs at issue in the Lannett decisions 
were not even arguably “generally recognized.”228 The government, therefore, 
did not need to focus on whether “general recognition” could be transferred 
from one product to a generic copy, and consequently the government did not 
present evidence, as it did in the pos\.-Lannett cases, of the potential differences 
in safety and effectiveness in different, but purportedly interchangeable, drugs. 
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Thus, the Mykocert language hardly constitutes strong support for the Lannett 
dictum.

The Lannett court also asserted that the problems of bioavailability, bioe
quivalence, and quality control “could easily be handled through the adultera
tion provisions of the Drug Act.”229 The provision to which the court cited,230 
however, concerns drug potency, not bioavailability.231 The greatest problem 
with relying on the adulteration provisions of the statute is that they require a 
showing by the government after the drug is on the market and potentially 
harming consumers. Six months might elapse between initial marketing of a 
drug and its listing with the agency pursuant to the statute.232 As the Premo 
(N.J.) court observed, “absent preclearance [the] FDA may not even be aware 
that a product is on the market until it is too late to protect the public.”233 
Although the government can act quickly to suspend approval of an NDA 
upon a finding that the drug presents an “imminent hazard” to the public, the 
government possesses no comparable emergency power with respect to prod
ucts that are not “new drugs” and do not have approved drug applications.234

229. 585 F.2d al 583 n.15.
230 The Lannett court referred to the provision of the statute that states that a drug is adulterated 

“(i)f it purports to be or is represented as a drug the name of which is recognized in an official compen
dium. and its strength differs from, or its quality or purity falls below, the standard set forth in such 
compendium ...” 21 U.S.C. § 351(b) (1976).

231 The Premo (N.J.) court recognized this crucial distinction. After hearing considerable evidence 
on whether the adulteration provision, which relies upon official compendia, could protect the public 
from bioavailability differences, see generally 511 F. Supp. at 989, the court made a number of findings, 
summarized in a subheading as follows: “Compliance with Compendial Guidelines is No Substitute 
For Premarket Clearance.” Id. at 988. The court also found that compliance with the FDA's “good 
manufacturing practice” regulations without premarket clearance would not ensure the safety of drugs. 
Id. at 989.

232. See 21 U.S.C. § 360(j)(2) (1976) (requiring that list of drugs be submitted to Secretary in June 
and December of each year).

233. 511 F. Supp. at 976-77.
234 The Pharmadyne court expressed “doubt that in such an emergency Congress intended that 

some drugs could be withdrawn by immediate disapproval of an NDA while their me-too counterparts 
could only be forced from the market by condemnation.” 466 F. Supp. 100, 106 (D.N.J.) (quotedin 
Premo (N.J.), 511 F. Supp. at 977), aJJ'don other grounds, 596 F.2d 568 (3d Cir. 1979).

There had been only one such suspension under the statute. See 44 Fed. Reg. 48,979, 48,980 (1979) 
(discussing drug phenformin in proposal to promulgate regulation defining “imminent hazard”). 
Moreover, the Secretary of Health and Human Services must order a suspension, 21 U.S.C. § 355(e) 
(1976), which is the only duty under the statute that cannot be delegated to the FDA.

235. In addition to the decisions discussed in the text, some courts have discussed the issue in the 
animal drug context. See United States v. Equidantin Nitrofurantoin Suspension, [1981] Food Drug 
Cos. L. Rep. (CCH) HU 38,120 & 38,725 (E D. Mo. 1981) (“general recognition” of one animal drug 
brand does not apply to another brand because of potential differences in manufacturing processes and 
inactive ingredients); United States v. Equidantin Nitrofuranton Suspension. [1980] Food Drug Cos. 
L. Rep. (CCH) U 38,079, at H 38,380 (E.D. Mo. Nov. 7, 1980) (inactive ingredients of drug represented 
new, different components).

V. Lan nett's Progeny

A combination of false assumptions and weak authorities have made the 
Lannett dictum vulnerable to government assault in subsequent cases. There 
are four possible approaches to the problem of applying the “new drug” provi
sions to generic copies of approved drugs.235 First, the term “new drug” could 
apply only to the active ingredients of a drug. This is the first interpretation of 
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Lannett,™ and the position that the Fifth Circuit adopted in Generix.™1 
Under a second theory, adopted by the district court in Generix,™ but subse
quently rejected on appeal, a generic copy could escape “new drug” status if 
the innovator were “generally recognized” and the copy did not differ from the 
innovator in any way that made it less safe or effective.239 Third, under the 
alternative interpretation of the Lannett dictum, a generic copy composed of 
ingredients identical to those of an approved drug would not constitute a “new 
drug,” even if manufacturing differences affected its safety and effectiveness.240 
The United States District Court for the District of Minnesota recently 
adopted this position in United States v. Articles of Drug. . . OXY 500 Scour 
Tablets.™ The fourth approach, which the FDA advocates, maintains that 
the term "new drug" should apply to each new drug product on the market 
regardless of whether it is a copy of an already-marketed drug. The 
Pharmadvne and Premo (N.J.) district courts clearly supported this position.242 
With a potentially important caveat, the language of the Premo (2d Cir.) court 
also supports this interpretation.243

The first and fourth theories are the only intellectually honest and internally 
consistent interpretations of the statute’s intent. Congress, in passing the “new 
drug” provision, clearly expected either the FDA or a consensus of experts to 
determine whether a drug was safe and effective; Congress did not expect 
courts to make this determination.244 The second interpretation, however, in-

236. Under this interpretation, the active ingredients presumably would have to be in the same dos
age form and for the same labeled indications. See notes 192-95 supra and accompanying text (discus
sing first interpretation of Lannett).

237. See United States v. Generix Drug Corp., 654 F.2d 1114, 1115 (5th Cir. 1981) (new drug defini
tion limited to drug’s active ingredients).

238. United States v. Generix Drug Corp., 498 F. Supp. 288 (S.D. Fla. 1980), rev'd. 654 F.2d 1114 
(5th Cir. 1981).

239. See id. at 293 (product “new drug" only when government demonstrates reasonable possibility 
that differences between drug and generic copy affect safety and effectiveness) The Premo (N. Y.) court 
was the first to advance this interpretation. See 475 F. Supp 52, 55 (S.D.N.Y. 1979) (product not "new 
drug" only if no reasonable possibility that differences in excipients make questioned product less safe 
or effective than recognized product), rev d, 629 F.2d 795 (2d Cir. 1980); Pharmadyne Laboratories. Inc. 
v. Kennedy, 596 F.2d 568, 571 n.6 (3d Cir. 1979) (dictum) (instant case distinguishable from Lannett 
because differences between innovator drug and Pharmadyne copy in active, and perhaps inactive, 
ingredients could create health risk). The Pharmadyne and Premo (N. Y.) courts, however, stipulated 
that the difference in inactive ingredients must have caused the difference in safety and effectiveness. 
See 596 F.2d at 571 n.6 (dictum); 475 F. Supp. at 55 (dictum).

240. See notes 196-99 supra and accompanying text (discussing alternative interpretation of 
Lannett).

241. No. 77-519, slip op. at 7-8 (D. Minn. Aug. 6, 1981) (if drug has identical composition as ap
proved animal drug, then not “new animal drug”).

242. See Premo (N.J), i\\ F. Supp. 958, 975-76 (D.N.J. 1981 ) (generic copy of approved drug hav
ing same ingredients not “generally recognized”); Pharmadyne Laboratories. Inc. v. Kennedy, 466 F 
Supp. 100, 104-05 (D.N.J.) (Congress desired that all drugs should be subject to premarketing ap
proval), aff’d on other grounds, 596 F.2d 568 (3d Cir. 1979).

243. The Premo (2d Cir.) court declined to decide whether “an identical, precise copy of an FDA- 
approved drug, which contains the exact same ingredients and excipients in the same proportions may 
successfully claim general recognition based on FDA-approval of the drug product which had been 
copied.” 629 F.2d 795, 805 n.9 (2d Cir 1980). Although the Second Circuit’s holding arguably sup
ports only the third interpretation, the court’s language provides implicit support for the last interpreta
tion. See id. at 802 (purpose of Act to protect public against danger to human life by assuring careful 
premarket review by FDA experts; congressional exclusion of “generally recognized” products from 
definition of “new drug” very narrow one).

244. See note 160 supra (citing cases reflecting understanding that safety and effectiveness determi
nation beyond court’s role). 
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volves courts in making just such determinations in deciding whether a generic 
copy differs from the innovator in any way making it less safe or effective.

By contrast, the first and fourth interpretations do not require courts to 
make factual determinations concerning a drug’s safety and effectiveness. 
Under the first interpretation, if experts agreed that certain active ingredients 
were safe and effective, then all generic products containing those active ingre
dients would escape “new drug” status.245 Under the fourth interpretation, by 
which the “new drug” definition applies to each new drug product, then either 
the agency in its review process or a consensus of experts would determine the 
safety and effectiveness of a particular drug product. The first and fourth ap
proaches, therefore, do not require courts to make safety and effectiveness 
determinations.

245 Although this interpretation of congressional intent might not protect the public against some 
unsafe and ineffective copies of recognized products, see Premo (N.J.), 511 F. Supp. at 981 (products 
with same active ingredients can differ in safety and effectiveness), advocates of this interpretation 
assert that the problem is one that Congress, not the courts, should remedy. See United States v. 
Generix Drug Corp., 654 F.2d at 1119-20.

246 The court in OXY 500, however, argued that Congress, when it included a reference to the 
"composition of’ a drug in the new drug definition, intended this interpretation. See notes 337-51 infra 
and accompanying text (discussing OXY 500 decision).

247 See note 6 supra (discussing reasons why court apparently equated FDA approval with not 
"new drug” status). The Generix court, therefore, concluded that a generic product is not a "new drug” 
if the pioneer or the pioneer’s active ingredient is not a “new drug.” Presumably, the converse of the 
court’s assumption also would be true. Thus, if the government could prove that an approved innova
tor or its active ingredient were a “new drug,” the government could show, without further proof, that 
the generic product also is a “new drug.”

248 See note 6 supra (arguing that appellate court’s instruction to dismiss complaint indicates that 
court believed government unable to prove “new drug" status of Generix drugs). Although the district 
court, following the preliminary injunction hearing, found that the active ingredients of seven of the 
eight drugs that Generix had shipped satisfied the criteria for escaping “new drug” status, United States 
v. Generix Drug Corp., 498 F. Supp. 288, 288-89 (S.D. Fla. 1980), revd, 654 F.2d 1114 (5th Cir. 1981), 
these findings could not form the basis for the Fifth Circuit's dismissal order because there were no 
findings with respect to the eighth drug or any other drug that Generix was marketing. Moreover, 
because the parties refused to stipulate that the preliminary injunction hearing could be considered for 
the issuance of a permanent injunction, see id., the findings would be subject to change as more evi
dence was elicited at trial.

The third interpretation presents conceptual difficulties with respect to con
gressional intent. If Congress had intended the “new drug” provision to apply 
to specific products, it is unclear why experts should consider only the active 
and inactive ingredients and not other factors that might affect a product’s 
safety and effectiveness.246 If, however, Congress intended that experts con
sider only active ingredients, it is unclear why “general recognition” should be 
limited to generic products with exactly the same inactive ingredients.

A. THE GENERIX DECISION: “NEW DRUG” APPLIES TO ACTIVE INGREDIENTS

The Generix court, like the Lannett court, must have assumed that FDA 
approval of a drug is equivalent to a finding that the drug is not a “new 
drug.”247 Only that assumption would justify the Generix court’s apparent 
conclusion that the government could not possibly prove the Generix drugs to 
be “new drugs.”248 The arguments advanced by the Generix court, which can 
be divided into four parts, reflect a misunderstanding of both the statute and 
its legislative history.
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First, the Generix court relied on 21 U.S.C. § 321(g)(1),249 which defines the 
term “drug.” Referring specifically to subsection (A), which includes within 
the drug definition articles recognized in specified pharmacopeias, the court 
asserted that the articles listed in those volumes are drug substances, that is, 
ingredients rather than drug products.250 The pharmacopeias, however, con
tain monographs not only for active ingredients but also for products contain
ing those active ingredients.251 Moreover, 21 U.S.C. § 321(g)(1)(D) includes 
within the “drug” definition “articles intended for use as a component of any 
article specified” in the preceding clauses.252 Because this provision clearly 
includes all components, active as well as inactive ingredients of a drug,253 the 
term “articles" in clauses (A)-(C) must refer to drug products that contain both 
active and inactive ingredients.254

The Generix court’s misaprehension that under the government’s view no 
drug could ever escape “new drug” status highlights the most significant flaw 
in the Generix court’s reading of the statute.255 Noting that information con
cerning a drug’s inactive ingredients or its manufacturing processes constituted 
trade secrets that the FDA could not disclose, the court reasoned that a drug 
product could never achieve general recognition because this information

249. This section reads:

The term "drug" means (A) articles recognized in the official United States Pharmacopoeia, 
official Homoeopathic Pharmacopoeia of the United States, or official National Formulary, or 
any supplement to any of them; and (B) articles intended for use in the diagnosis, cure, miti
gation. treatment, or prevention of disease in man or other animals; and (C) articles (other 
than food) intended to affect the structure or any function of the body of man or other ani
mals); and (D) articles intended for use as a component of any article specified in clauses (A).
(B). or (C) of this paragraph; but does not include devices or their components, parts, or 
accessories.

21 U.S.C. § 321(g)(1) (1976).
250. 654 F.2d at 1116.
251 For example, the 1980 edition of the combined U.S. Pharmacopeia-National Formulary con

tains monographs not only for furosemide, an active ingredient, but also for “furosemide injection" and 
“furosemide tablets.” Thf Pharmacopeia of the United States of America. Twentieth Revi- 
sion/The National Formulary, Fifteenth Edition 344-45 (1980). The Pharmacopeia “recog
nizes” an article if it publishes a monograph for that article. Id. at 2. A monograph may exist both for 
an “official substance,” defined as “an active drug entity or a pharmaceutical ingredient” and for "a 
dosage form,” defined as “the finished . . . preparation or product of one or more substances formu
lated for use on or for the patient ...” Id. The Pharmacopeia defines the term “article.” used in 21 
U.S.C. § 321(g), to include both official substances and dosage forms. Id.

252. For the full text of 21 U.S.C. § 321(g)(1) (1976), see note 249 supra.
253. See also 21 U.S.C. § 355(b)(2) (1976) (NDA should include full list of articles used as compo

nents of drug).
254. Cf. Premo (2dCir.), 629 F.2d 795, 799 (2d Cir. 1980) (citing 21 U.S.C. § 321(g)(1)(B) (1976) as 

basis for rejecting argument that “new drug” provision applied only to active ingredients). Indeed, 
textual analysis of the statute suggests that the “new drug” term was intended to apply to products 
rather than active ingredients. 21 U.S.C. § 355(a) requires approval of "any new drug." 21 U.S.C. 
§ 355(b) details what must be submitted in an application “with respect to any drug subject to the 
provisions of subsection (a),” including inter alia, “a full list of the articles used as components of such 
drug." (emphasis added). Unquestionably, section 355(b) uses the term "drug" to refer to a finished 
product comprised of multiple components. It seems highly unlikely that the term "drug” would be 
used one way in section 355(b) and in an inconsistent manner in section 355(a), particularly when the 
sections are cross-referenced. Therefore, the term “new drug” as used in section 355(a) also must refer 
to drug products, not active ingredients.

255. See 654 F.2d at 1116-17 (‘*[i]f ‘new drug’ refers to drug product as opposed to the active ingredi
ent, a drug could never . . ‘drop out of active regulation by ceasing to be a "new drug.” ’ ”) (quoting 
Weinberger v. Hynson, Westcott & Dunning, Inc., 412 U.S. 609, 631 (1973)). 
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would be unavailable to the medical community ,256 Yet, in language from 
Hvnson that the Generix court itself quoted, the Supreme Court clearly con
templated that drugs could escape “new drug” status at some point after being 
marketed under an approved NDA.257

In Generix the Fifth Circuit failed to understand258 that expert general rec
ognition normally is based not upon knowledge of manufacturing procedures 
and ingredients, but rather upon testing, including adequate and well-con
trolled investigations demonstrating effectiveness,259 of a specific drug prod
uct.260 Because the end product of the manufacturing procedures and 
combination of ingredients is tested, knowledge of these factors is not required 
for expert general recognition that the drug is safe and effective.261

Next, the Generix court relied on the legislative history of the statute to sup
port its reading of the “new drug” provision. At the outset, a glaring oversight 
flaws the court’s analysis. Congress enacted the “new drug” provision in 1938 
because of a drug tragedy that claimed nearly 100 lives.262 The drug involved,

256. 654 F.2d at 1117 (because of restrictions on disclosure of such trade secrets as manufacturing 
methods, “general recognition test called for by § 321 (p) must apply to a drug product’s active ingredi
ents. Otherwise, every new drug product would be a ‘new drug’ and § 321(p)(2) would be 
superfluous”).

257. See 412 U.S. at 631 (Act designed so drugs on market will have mustered evidence of effective
ness long before cease to be "new drug”), cited in United States v. Generix Drug Corp., 654 F.2d at 
1117. For the complete quotation, see text accompanying note 187 supra.

258. The Generix court also might have been confused by the government's argument that a generic 
copy could never achieve general recognition on the basis of testing and experience with the pioneer 
unless experts generally knew that the manufacturing practices and inactive ingredients of the generic 
copy and pioneer drug were identical. See 654 F.2d at 1115-16 (government argues that any difference 
in excipients renders drug product “new drug"). This is a logical argument, however; if the generic 
copy were not identical to the pioneer in these respects, in the absence of bioavailability testing there 
would be no basis for applying the pioneer drug’s safety and effectiveness testing to the copy. Thus, if 
the generic copy itself has not been tested for safety and effectiveness, “general recognition” of the 
generic drug cannot be shown.

259 Making a common mistake, the Generix court stated that “[a] ’new drug’ must be proved ‘safe 
and effective’ by substantial evidence.” Id. at 1115 n.2. The court defined “substantial evidence" as 
including adequate and well-controlled investigations. Id. The “substantial evidence" requirement, 
however, applies only to effectiveness testing. See 21 U.S.C. § 355(d)(5) (1976) (Secretary shall disap
prove NDA in absence of substantial evidence of effectiveness).

260. If, for example, (1) a specific pioneer drug product had been tested to show safety and effective
ness. (2) scientific literature made those tests generally available to experts, (3) experts generally 
agreed that the testing showed the product to be safe and effective, and (4) the drug had been used to a 
material extent and for a material time, that product would not be a “new drug" although the experts 
did not know the product’s inactive ingredients or manufacturing processes.

Arguably, if the pioneer drug could be shown not to be a new drug by that type of evidence and there 
were bioavailability studies publicly available in the medical literature that convinced medical experts 
that the generic copy was equivalent to the pioneer drug, that combination of data could form a basis 
for expert general recognition of a generic copy. Even with general recognition based on such data, 
however, the generic copy still might constitute a “new drug" because of the requirement that it be used 
to a material extent and for a material time. See 21 U.S.C. § 321(p)(2) (1976) (material use 
requirement).

261. One might question why 21 U.S.C. §§ 355(b)(2)-(4) (1976) require manufacturers to submit 
information about manufacturing practices and inactive ingredients as part of an NDA if knowledge 
concerning these factors is unnecessary for expert determination that a drug product is safe and effec
tive One answer is that the FDA must ensure that these factors do not change significantly after the 
completion of testing and approval. See 21 U.S.C. § 355(e)(4) (1976) (Secretary shall withdraw ap
proval of drug application containing untrue statement of material fact); 21 C.F.R. §§ 314.12(a)(2)-(4) 
(1980) (differences in components, composition, or manufacturing procedures from those stated in ap
plication may constitute untrue statement of material fact).

262. See United States v. An Article of Drug . . . Bacto-Unidisk. 394 U.S. 784, 797 n.17 (1969) 
(premarket clearance provision result of drug tragedy). The first mention of the term "new drug" ap-
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Elixir Sulfanilamide, was a combination of a well-recognized active ingredient 
and a new inactive ingredient.* 263 It was this inactive ingredient that caused 
the deaths.264 Yet under the Generix court’s interpretation of the statute, as 
long as the active ingredient of Elixir Sulfanilamide were “generally recog
nized,” the drug would not be subject to the NDA process. Clearly, an inter
pretation under which the statutory provision that Congress provided to 
address the problem of Elixir Sulfanilimide would not reach even that drug is 
illogical. Nevertheless such a conclusion would be inevitable under the Gene
rix court’s construction.

peared in a report to the Senate on this tragedy by the Secretary of Agriculture and presented the 
Secretary's recommendation of an appropriate mechanism to protect the public from drugs such as 
Elixir Sulfanilamide. See S. Doc. No. 124, 75th Cong., 2d Sess. 9-10 (1937).

263. See id. at 9.
264. See id
265. 654 F.2d at 1117. Such a licensing system, the court maintained, would render the statutory 

language of section 32I(p)(2) superfluous, apparently because the court believed that no drug would 
escape the “new drug” definition under that system. Id. at 1117-18.

266. 654 F.2d at 1118 (quoting H R. Rep. No. 2139, 75th Cong., 3d Sess. 9 (1938)).
267. H.R. Rep. No. 2139, 75th Cong., 3d Sess. 9 (1938).
268. Additionally, although the court accepted the general proposition that courts should defer to an 

agency’s interpretation of its statute, the court did not feel obliged to defer to the FDA's interpretation 
of the Act because, inter alia, it believed that that agency had changed its position on the definition of 
“new drug” several times since 1938. 654 F.2d at 1117 n.4. As discussed above, however, a careful 
analysis of the history of the agency’s interpretation of “new drug” suggests that the FDA's position 
over time has been less inconsistent than at first appears.

269. The court focused on the part of the amendments’ legislative history that dealt with Congress’ 
attempt to control anticompetitive practices within the drug industry. The relevance of that part of the 
1962 legislative history is questionable because the sole 1962 amendment to the “new drug" definition, 
the inclusion of a provision requiring “general recognition” of effectiveness, was clearly focused on 
protection of the public and only marginally advances the policy of fostering competition. See Drug 
Amendments of 1962, Pub. L. No. 87-781, § 102(a)( I )-(2), 76 Stat. 780 (1962) (codified at 21 U.S.C. 
§ 321(p) (1976)) (effectiveness provision). See also S. Rep. No. 1744, 87th Cong., 2d Sess. 33 (1962) (as 
reported, the amendment “will have only a very limited effect on prices . ... Its major result will be 
to improve the quality of drugs”). Although the Generix result arguably may ease market entry restric
tions and therefore encourage competition, the procompetitive effects of Generix may be illusory be
cause generic prescribing, which the government favors, may not gain widespread acceptance if the 
public cannot be assured that the FDA has found the generic product to be safe and effective For a 
discussion of this issue, see notes 384-86 infra and accompanying text.

The most important fact to emerge form the legislative history of the 1962 amendments may be the 
lack of any suggestion that Congress intended to change the focus of the “new drug” definition If 
before 1962 the "new drug” definition had applied to specific drug products instead of active ingredi
ents, the definition would not have changed after the amendments unless Congress clearly intended 
such a modification. Therefore, the 1962 legislative discussion is helpful only to the extent that it 
represents a 1962 view of the new drug approval process, which had been established in 1938.

The Generix court argued that the government’s interpretation of the Act 
would create a product-by-product licensing system,265 which was contrary to 
language in the legislative history of the 1938 Act. The court quoted from a 
House report that stated that section 505, 21 U.S.C. § 355, “is not a license 
provision, but is intended merely to prevent the premature marketing of new 
drugs not properly tested for safety.”266 What the Generix court failed to note 
was that the very passage it quoted stated that the statute was intended to 
prevent the premature marketing of new drugs not properly tested for 
safety,267 arguably a fair characterization of some of the generic products at 
issue in the Generix litigation.268

In its analysis of the legislative history, the Generix court next examined the 
1962 amendments.269 In this context, the court suggested that the legislative 
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materials showed that Congress had assumed that generic copies on the market 
would be as safe and effective as the pioneer drugs.270 Congress’ possible igno
rance in 1962 about differences among drugs with the same active ingredients 
might explain this assumption.271 A better explanation, however, is that Con
gress believed the statutory system would ensure that generic drugs on the 
market would be safe and effective.272

270. 654 F.2d at 1118-19 (citing S. Rep. No. 1744, 87th Cong., 2d Sess. 17-18, reprinted in [1962] U.S. 
Code Cong. & Ad. News 2884, 2893-94).

271 Cf id. at 1120 (scientific studies conducted since 1962 might provide strong argument that “new 
drug" definition should include excipients).

272. Assurance of safety and effectiveness could come either through “general recognition” of the 
generic product, 21 U.S.C. § 321(p) (1976), or from FDA approval. Id. § 355.

The Generix court’s interpretation is further weakened when one considers that it was the 1938 Con
gress, not the 1962 Congress, which fashioned the "new drug” approval system. Because of the Elixir 
Sulfanilamide tragedy, the 1938 Congress certainly knew of the importance of factors other than a 
drug’s active ingredients.

273. Id. at 1118-19 (quoting S. Rep. No. 1744, 87th Cong., 2d Sess. 10. reprinted in [1962] U.S. Code 
Cong. & Ad. News at 2893-94).

274. Id. at 1119.
275. 21 U.S.C. § 352(e) (1976).
276. See id. § 32l(p) (“general recognition” language). An examination of the misbranding provi

sion provides some support to both the Generix and the government interpretation of the "new drug” 
provision. 21 U.S.C. § 352(e)( 1)(A)(ii) (1976) suggests that the term “drug" means a product containing 
both active and inactive ingredients. See id. (requires statement on label with established name and 
quantity of each active ingredient and other listed ingredients, whether or not active). 21 U.S.C. 
§ 352(e)< 1)(A)(i), however, arguably supports the Generix position. See id. (refers to established name 
of the drug, which often is the name of its active ingredient). On balance, therefore, a textual analysis 
of the unrelated misbranding provision does little to facilitate understanding the "new drug” 
controversy.

277. Id. § 351.
278. 654 F.2d at 1119.
279. 21 U.S.C. § 355 (1976) unquestionably authorizes approval of products, not ingredients. See id. 

§ 355(b) (NDA must list drug components and include samples of drug and components as required). 
See also USV Pharmaceutical Corp. v. Weinberger, 412 U.S. 655, 664 (1973) (NDA addresses itself to 
particular products).

The Generix court examined only those portions of the legislative history of 
the 1962 amendments that led to a decision to require that the generic name of 
a drug product appear on its label.273 The court concluded that if excipients, 
which are unique to individual drug products, “are included within the defini
tion of generic drug, no drug could ever obtain an official or generic name 
through general recognition as is contemplated by the . . . Congressional lan
guage.”274 This statement is baffling for two reasons. First, there is no defini
tion of “generic drug” in either the statute or the language to which the court 
referred. Second, the language cited by the court properly relates to the Act’s 
misbranding provision, 275 which does not deal with the concept of “general 
recognition.” Only the “new drug” provision concerns “general recogni
tion.”276 Clearly then, the court appears to have confused the new drug provi
sion with the unrelated misbranding provision.

In its third line of analysis, the Generix court asserted that the adulteration 
provisions of the 1962 amendments277 provided the means of regulating excip
ients in a drug product containing an “approved generic drug,” that is, active 
ingredient, without subjecting the drug product to the NDA process.278 The 
court’s argument, however, reflects the court’s confusion over the role of the 
FDA: the agency approves products, not active ingredients.279 Furthermore, 
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the court’s suggestion that the FDA could regulate bioavailability through the 
adulteration provisions of the statute280 is incorrect. A drug may be manufac
tured in complete compliance with all applicable adulteration provisions and 
yet may differ in safety and effectiveness from the innovator that it purports to 
copy.281 As the Premo (N.J.) court concluded, enforcement of the adulteration 
provisions would not provide an acceptable substitute for premarket 
clearance.282

280. 654 F.2d at 1119; accord, Lannett, 585 F.2d at 583 n.15 (dictum).
281. Premo (N.J.), 511 F. Supp at 987. See also id. at 988-99 (compliance with compendial guide

lines and good manufacturing practice regulations would not ensure safety and effectiveness of generic 
copies of approved drugs).

282. See notes 229-33 supra and accompanying text (discussing Premo (N. Y.) analysis of adultera
tion provisions).

283. 654 F.2d at 1120.
284 Drugs that satisfy the requirements of the grandfather clauses, however, are an exception For a 

discussion of the 1938 and 1962 grandfather clauses, see notes 59 supra (1938 grandfather clause) and 
91 supra (1962 grandfather clause).

285. See 21 U.S.C. § 32 l(p) (1976) (new drug definition).
286. See id. § 355 (NDA procedures).
287. The Generix court noted, without discussion, the district court’s conclusion that government 

experts had raised a reasonable possibility that the safety and effectiveness of certain Generix drug 
products were suspect because of their excipients. 654 F.2d at 1116.

288. United States v. Dotterweich, 320 U.S. 277, 280 (1943).
289. Id.
290. See Premo (N.J.), 511 F. Supp. at 992-93, 996 (bioavailability differences can cause death).
291. 475 F. Supp. 52, 54-55 (S.D.N.Y. 1979), revd, 629 F.2d 795 (2d Cir. 1980).

At the close of its opinion, the Generix court noted that the judicial branch 
may not legislate to fill perceived voids in public policy: that job, the court 
said, was left to Congress. Here, however, Congress has acted.283 It is Con
gress, not the FDA or the courts, which has identified the need for and the 
means of ensuring that at least one body of experts attests to the safety and 
effectiveness of each drug on the market,284 either by a consensus among ex
perts amounting to “general recognition”285 or by FDA approval of an 
NDA.286

The Generix decision, however, allows potentially unsafe or ineffective 
drugs to escape review by experts. If, as the court itself did not dispute,287 
generic copies of pioneer drug products can differ in safety and effectiveness 
from the innovators, and such products may be marketed without expert re
view, the statute’s purpose clearly is thwarted. The Generix holding thus is 
inconsistent with the Supreme Court’s statement that the Federal Food, Drug, 
and Cosmetic Act is not simply a “collection of English words,”288 but should 
be “treated as a working instrument of government.”289 Because a policy that 
allows marketing of generic copies without expert review could endanger the 
public,290 the Generix court’s assertion that it is Congress’ business to deal with 
such problems seems totally unjustifiable, particularly when it can be argued 
that Congress thought it had already taken care of the problem.

B. THE FORMULATION OF PREMO (N.Y.) AND THE 
GENERIX DISTRICT COURTS

The district court in Premo (N. Y.) rejected the plaintiffs argument that the 
statute applies only to active ingredients.291 The court noted that differences in 
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inactive ingredients could affect the safety and effectiveness of a drug and thus 
make a generic copy different from the innovator.292 The Premo (N. Y.) court 
also referred to the statute,293 which defines “drug” as “articles intended for 
use in the diagnosis, cure, mitigation, treatment, or prevention of disease in 
man.”294 The court found the definition was “broad enough to encompass 
drug products as well as active ingredients.”295

The court’s basis for rejecting the government’s position that each new drug 
product should be considered a “new drug” if it is not “generally recognized” 
is less convincing. The court argued that FDA approval for all drug products 
“would frustrate the long-recognized purpose of the Act to allow the market
ing of safe and effective ‘me-too’ drug products without costly and time-con
suming FDA approval.”296 In support of this statement, the court cited the 
Hynson,191 Lannett,298 and Pharmadyne199 decisions.300 These decisions, how
ever, do not support the court’s proposition.301 The Hynson reference is to the 
Supreme Court’s discussion of the history of marketing of “me-too’s” between 
1938 and 1962, which does not suggest that the practice was appropriate under 
the statute.302 The Lannett citation is to that court’s incorrect analysis of the 
FDA’s newness regulation and the Hynson decision.303 Finally, the 
Pharmadyne court actually accepted the government’s definition of “new 
drug.”304

292. See id. at 55 (although active ingredient generally recognized, term “new drug” denotes more 
than product’s active ingredient; differences in excipients may impair safety or effectiveness of drug 
product).

293. See id. at 54 (plaintiff’s definition runs afoul of statute’s definition of “drug’’).
294 21 U.S.C. § 321(g)(1)(B) (1976).
295. 475 F. Supp. at 54. The court also stated that plaintiff's interpretation of the “new drug” defini

tion as applying only to active ingredients "has been rejected by the courts, which have not distin
guished between the general recognition of active and inactive ingredients in determining whether a 
drug product is a ‘new drug.’ ” la. at 55. In support of this statement, the court cited United States v. 
X-Otag Plus Tablets, 441 F. Supp. 105 (D. Colo. 1977). In fact, X-Otag Plus does not lend direct 
support to the Premo (N. Y.) court’s proposition because X-Otag Plus, like most of the precedents upon 
which it relied, concerned differences in active ingredients. See id. at 114 (no generally recognized 
combination drug shares exact form, dosage, and application of X-Otag Plus). Other courts, however, 
have stated that a “new animal drug” determination does not depend on whether the ingredients are 
designated as active or inactive. See United States v An Article of Drug . “Entrol-C Medicated." 
513 F 2d 1127, 1130 n.7 (9th Cir. 1975) (drug’s new composition may be based on active substance or 
menstruum, excipient, carrier, coating or other component); United States v. Undetermined Quantities

. Equidantin Nitrofurantoin Suspension. [1980] Food Drug Cos. L. Rep. (CCH) U 38,079, 38,380 
(ED Mo. Nov. 7, 1980) (inactive ingredients viewed as new, different components).

296. 475 F. Supp. at 55.
297 Weinberger v. Hynson, Westcott & Dunning, Inc., 412 U.S. 609 (1973).
298 United States v. Articles of Drug . . . Lannett Co., 585 F.2d 575 (3d Cir. 1978).
299 Pharmadyne Laboratories, Inc. v. Kennedy, 466 F. Supp 100 (D.N.J.), affd on other grounds,

596 F.2d 568 (3d Cir. 1979).
300. 475 F. Supp. at 55.
301 See Premo (2d Cir.), 629 F.2d at 804 n.8 (authorities cited by district court do not support 

conclusion) (reversing Premo (N. Y.), 475 F. Supp. 52 (S.D.N.Y. 1979))
302 See 412 U.S. at 614 (between 1938 and 1962, FDA permitted marketing of thousands of "me- 

too” drugs without preclearance). The Supreme Court referred to the marketing of some of these “me- 
too” drugs as illegal. Id. at 624. Moreover, the Court agreed with the FDA that a withdrawal of an 
NDA approval for an innovator drug allows the removal from the market of all "me-too” copies of that 
drug. Id. at 625.

303. See notes 206-22 supra and accompanying text (criticizing Lannen's, analysis of newness 
regulation).

304 See Pharmadyne Laboratories, Inc. v. Kennedy, 466 F. Supp. at 103 (arguably, statute supports 
FDA’s construction of "new drug”).
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The Premo (N.Y.) court then rejected the government’s argument that any 
difference in inactive ingredients of a drug would disqualify the copy from 
“general recognition” based upon recognition of the innovator.305 The court 
stated that this theory would require FDA approval for “me-too” drug prod
ucts “even when there was no reason at all to believe that differences in their 
excipients make the ‘me-too’ product less safe or effective than the old prod
uct.”306 In rejecting this argument, the court relied upon an FDA regulation 
that merely defines the term “pharmaceutical equivalents,”307 but does not 
suggest that such “equivalents” would be equal in safety and effectiveness.

305. See 475 F. Supp. at 55 (government’s interpretation too broad).
306. Id
307. Id.. see 21 C.F.R. § 320.1(c) (1980) (pharmaceutical equivalents do not necessarily contain same 

inactive ingredients). The term is defined because it appears in a later regulation that is based on the 
premise that “pharmaceutical equivalents” may differ from each other significantly in bioavailability. 
See 21 C.F.R §§ 320.50-320.62 (1980) (regulations that provide mechanism for requiring showing of 
bioequivalence among “pharmaceutical equivalents" and “pharmaceuticals alternatives" already on 
market). The Premo (N. Y.) court also contended that the government argued that “a drug product is a 
'new drug’ if there is any difference whatsoever between the bioavailability curves” of the generic copy 
and the approved innovator drug. 475 F. Supp. at 55. The government, however, did not make this 
argument. See generally Brief for Appellant at 32, Premo (N.Y.), 475 F. Supp. 52 (S.D.N.Y 1979), 
revd. Premo (2d CirJ.'bl') F.2d 795 (2d Cir. 1980).

308. 475 F. Supp. at 55.
309. 513 F.2d 1127 (9th Cir. 1975).
310. 442 F. Supp. 1236 (S.D.N.Y 1978).
311 See 475 F Supp. at 56 (citing United States v. An Article of Drug . . . “Entrol-C Medicated." 

513 F.2d 1127, 1129 n.5 (9th Cir. 1975)). See also note 224 supra (discussing circular nature of test).
312. 513 F.2d at 1129 (emphasis in original).
313. Id.

After thus rejecting explicitly both potential interpretations of Lannett. the 
Premo (N. Y.) court formulated its own definition of a “new drug”:

[W]hen the active ingredient in a questioned drug product is the same 
as the active ingredient in a drug product already on the market and 
generally recognized as safe and effective, and when the excipients in 
the two drug products are different, and when the excipients in the 
questioned product are generally recognized individually to be safe, 
the manufacturer of the questioned product is entitled to a declara
tion that its product is not a “new drug” within the meaning of 21 
U.S.C. § 321 (p), only if, the evidence has shown no reasonable possi
bility that differences between the excipients in the recognized and 
questioned products will make the questioned product less safe or 
effective than the recognized product.308 309

In support of this definition, the Premo (N.Y.) court cited incorrectly United 
States v. An Article of Drug. . . “Entrol-C Medicated”™ and United States v. 
Articles of Drug Labelled Colchicine. 310 The Premo (N. Y.) court referred to a 
footnote in Entrol-C that relies specifically on the second prong of the confus
ing test for determining the new drug status of combination drugs first set out 
in Mykocert N1 That portion of the Mykocert test would allow “general recog
nition” of the generic copy if there were “general recognition for the compo
nent parts of that drug with the critical caveat that the combination does not 
create a new drug. ”312 The Entrol-C court itself acknowledged, however, that 
because of the caveat the second prong of Mykocert is “largely illusory.”313
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The Entrol-C footnote simply states that the Entrol-C district court had de
cided whether a combination drug was “greater or newer than its parts” by 
determining whether “those ingredients to which claimant’s affiants attest do 
not differ significantly from ‘Entrol-C Medicated.’”314 In the context of the 
court’s discussion, however, the word “significantly” concerns only whether 
the difference is significant in terms of “newness” or “general recognition,” not 
in terms of actual safety or effectiveness315 as the definition formulated by the 
Premo (N. Y.) court implies.

314. Id. at 1129 n.5 (quoting from district court opinion, 362 F. Supp. at 427).
315. The excerpt that the Ninth Circuit quoted appeared in a paragraph that ends with a quote from 

the newness regulation. See United States v. An Article of Drug . “Entrol-C Medicated.” 362 F. 
Supp. 424. 427-28 (S.D. Cal. 1973) (quoting 21 C.F.R. § 135.1 (i)(2) (now codified at 21 C.F.R. § 510.3(i) 
( 1980)), aff-d, 513 F.2d 1127 (9th Cir. 1975).

316. See Premo (N. Y), 415 F. Supp. at 56 (citing United States v. Articles of Drug Labeled Colchi
cine. 442 F. Supp. 1236, 1242 (S.D.N.Y. 1978)).

317. 442 F. Supp. at 1242.
318 Moreover, if a court decides issues of safety and effectiveness on the basis of the results of 

complex scientific tests, it would be necessary for government experts to review those results and pre
pare presentations. The FDA would have to divert experts, who would normally review testing submit
ted in connection with NDAs, to work on enforcement actions. The Premo (N. J.) court found that as a 
result the FDA would “be unable to perform with any degree of fairness to other manufacturers its 
assigned task of reviewing legally submitted NDAs and ANDAs." 511 F Supp. at 987-88.

319 Premo (2d Cir.), 629 F.2d at 803-04. In evaluating the complex bioavailability evidence, the 
district court made findings on several scientific issues. The court even included in its opinion the 
results of a bioavailability test on Premo’s product. 475 F. Supp. at 56. Unhappy with this procedure, 
the Second Circuit stated that “(t]he trial was reduced largely to a battle of scientific experts centered 
around private, unpublished tests. ” 629 F.2d at 800.

320 See Premo (N. Y), 475 F. Supp. at 55 (product not “new drug" only if evidence shows no rea
sonable possibility that differences make product less safe or effective).

321. See note 55 supra and accompanying text (Congress passed premarketing clearance as result of 
1937 drug tragedy).

322. 629 F.2d at 805.

The reference to Colchicine supports the opposite of the proposition for 
which it is cited.316 The court in Colchicine stated, “The critical test is not 
whether the product is in fact safe, but whether there is general recognition 
among qualified experts as to that fact.”317 The Colchicine quote suggests a 
major difficulty with the Premo (N. Y.) court’s formulation of the “new drug” 
standard: it requires the court itself to make the factual determination whether 
a drug is safe or unsafe, effective or ineffective.318 As the Second Circuit held 
in reversing Premo (N.Y), the statute assigns that determination to the FDA 
unless a clear consensus exists among qualified experts, based upon adequate 
data, that the drug is safe and effective.319

Additionally, the Premo (N.Y.) interpretation of the “new drug” provision 
effectively eliminates premarket review of generic drugs. In order to remove a 
“me-too” drug from the market under that interpretation, the government 
must take the issue to court and prove that differences between the generic 
copy and the innovator present a “reasonable possibility” that the imitator is 
“less safe or effective” than the innovator.320 In effect, this interpretation sanc
tions a return to the pre-1938 system, which was unable to protect the public 
from dangers associated with a drug before marketing.321 The Second Circuit, 
in reversing, emphatically rejected the lower court’s theory, stating that “the 
purpose of the Act is to subject all such drug products not generally recognized 
as safe and effective (whether or not labelled ‘me-too’ products) to the 
premarket clearance requirements of the Act.”322
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The district court in Generix followed the Premo (N.Y.) decision.323 The 
Generix court, however, slightly altered the Premo (N. Y.) court’s formulation, 
stating that a product was a “new drug” “where the government demonstrates 
that there is some reasonable possibility that differences between the copied 
drug product and the generic drug product affect the safety and effectiveness of 
the generic drug product.”324 By removing any reference to excipients,325 the 
Generix district court might have recognized that other factors can affect 
bioavailability, and that such factors should be considered when interpreting 
the “new drug" provision.326

323. See United States v. Generix Drug Corp., 498 F. Supp. 288, 292 (S.D. Fla. 1980) (rule enunci
ated in Premo (N.Y.) proper one), rev'd, 654 F.2d 1114 (5th Cir. 1981). The Generix district court 
refused to reconsider its opinion after the Second Circuit reversed the district court’s opinion in Premo 
(N. Y.). See United States v. Generix Drug Corp., No. 79-6655 (S.D. Fla. Oct. 7, 1980) (order denying 
motion for reconsideration).

324. 498 F. Supp. at 293.
325. The Premo (N. Y.) court stated that a product was not a “new drug” if “the evidence has shown 

no reasonable possibility that differences between the excipients in the recognized and questioned prod
ucts will make the questioned product less safe or effective than the recognized product.” 475 F. Supp 
at 55 (emphasis added).

326. See Premo (N.J.), 511 F. Supp. at 970 n.8 (Generix formulation appears to recognize possibility 
that differences in manufacturing practices or sources of active ingredients can cause bioavailability 
differences affecting safety and effectiveness). The Generix appellate court, however, did not recognize 
that factors other than inactive ingredients could affect bioavailability.

327. United States v. Generix Drug Corp., 498 F. Supp at 292.
328. See id. at 293 (Act intended primarily to insulate public from dangerous substances).
329. Id. at 294. The Generix district court also noted that the Premo (N. Y.) rule “prevents the ’cum

bersome and time consuming case-by-case institution of condemnation actions to rid the market of 
dangerous “me-too” drugs.’ ” Id. at 292 (misquoting Premo (N. Y.). 475 F. Supp. at 55).

The Generix court’s suggestion that the Premo (N. Y.) rule avoids the need for condemnation actions 
does not make sense. The Premo (N. Y.) /Generix rule actually requires case-by-case institution of con
demnation actions or, at least, case-by-case institution of injunctive actions, to rid the market of danger
ous “me-too" drugs.

330. Weinberger v. Hynson, Westcott & Dunning, Inc., 412 U.S. 609, 631 (1973).
331 In this decision, the Third Circuit affirmed the district court order denying Pharmadyne a pre

liminary injunction to restrain the government from instituting a seizure action against the company’s 
drugs. Pharmadyne Laboratories, Inc. v. Kennedy, 596 F.2d 568, 569 (3d Cir. 1979). Affirming the 
district court on different grounds, however, the Third Circuit held that the lower court lacked jurisdic-

The Generix district court adopted the Premo (N. Y.) formulation partly be
cause it represented a middle ground between the Lannett interpretation and 
that which the government proposed and the Pharmadyne district court had 
accepted.327 Although the court agreed that harm to the drug company should 
not be important when considering a statutory injunction,328 the court also 
noted that consideration of the economic effect of its ruling on drug manufac
turers and distributors “is embodied in the rule as enunciated; the government 
has the burden of showing that a particular drug product is suspect, and only 
then is the distributor or manufacturer forced to bear the economic burden of 
obtaining specific data on its products.”329

The Generix district court’s rule requiring a manufacturer or distributor to 
obtain specific data on its products only after the government has shown a 
difference in safety and effectiveness between the innovator and the copy 
widely diverges from the statutory system. This system requires that data nec
essary to satisfy the new drug approval provisions “long before [drugs on the 
market] are in a position to drop out of active regulation by ceasing to be . . . 
‘new drug[s].’”330 Nevertheless, dictum in the Third Circuit’s Pharmadvne^' 
decision also arguably supports the formulation of the district court in Generix.
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In reaching its decision, the Third Circuit considered whether case law ban
ning interference with government enforcement actions* 332 was inapplicable 
because Lannett allowed Pharmadyne to market its drugs without prior FDA 
approval, thereby deciding the only factual and legal issues that would be in
volved in a seizure action.333 The Third Circuit rejected this argument, how
ever, because of differences between the factual and legal issues in 
Pharmadvne and Lannett. As the court stated: “(h]ere, the district court ob
served that the FDA adduced evidence that the inactive—and perhaps the ac
tive—ingredients used in Pharmadyne's formulation are not identical to those 
used in the approved drug; and that these differences in the total formulation 
could create a health risk . . . ,”334

tion to enjoin the FDA from carrying out drug seizures. Id. at 569-70. Thus, the court did not decide 
whether, if the lower court had such power, the court properly could have exercised it.

332. See 596 F.2d at 570 (citing Ewing v Mytinger & Casselberry, 339 U.S. 594 (1949)).
333. Id.
334. Id. at 571 n.6. In Generix the Fifth Circuit thought that dangers arising from differences in 

inactive ingredients were irrelevant to "new drug” status if the active ingredients were "generally recog
nized." 654 F.2d at 1115. Thus, the Third and Fifth Circuits differ on this question.

335. See Premo {2d Cir.), 629 F.2d at 805 n.9 (unnecessary to decide whether identical copy of FDA- 
approved drug may claim general recognition).

336 See Premo (N.J.), 511 F. Supp at 975-76 (safety and efficacy of identical copy of approved drug 
represent substantial question, resolution of which lies with FDA).

337. No. 77-519 (D. Minn. Aug. 6, 1981).
338. For purposes of the issues discussed in this article, the "new drug" and “new animal drug” 

provisions of the statute are identical. Compare 21 U.S.C. § 321(p) (1976) (“new drug” definition) with 
id. § 32 l(w) (“new animal drug" definition). Thus, the OXY SOO decision merits examination in this 
discussion.

339. See United States v. Articles of Drug . . . OXY 500 Scour Tablets, slip op. at 7-8 (court cannot 
determine at this time whether drugs in question generally recognized).

It is not clear from this language, however, whether it is the lack of identical 
ingredients or the possibility that these differences could create a health risk 
that distinguishes Pharmadvne from Lannett. The former reading supports the 
third interpretation of the statute, that is, a generic copy with ingredients iden
tical to those of an approved innovator is not a “new drug.” The latter under
standing supports the Premo (N.Y.) / Generix interpretation. Although the 
Pharmadvne court presumably did not intend an in-depth analysis of an issue 
consigned to a footnote, the Third Circuit clearly rejected the first possible 
interpretation of Lannett, which focuses on only the active ingredients of a 
drug,

C. IS IDENTITY OF INGREDIENTS ENOUGH?

As discussed above, the footnote in the Third Circuit’s Pharmadvne opinion 
can be read as lending support to the alternative interpretation of Lannett that 
a generic copy with ingredients identical to those of an approved innovator 
drug is not a “new drug.” The Second Circuit explicitly declined to decide the 
validity of that interpretation.335 The district court in Premo (N.J.) faced the 
issue in the human drug context and resolved the question in the government’s 
favor.336 337 Several months later the United States District Court for the District 
of Minnesota, in United States v. Articles of Drug . . . OXY 500 Scour Tab
lets f1 reached exactly the opposite result in the animal drug context.338 
Without deciding whether the drugs in question were “generally recog
nized,”339 the OXY 500 court held that if the drug “contains labelling indicat
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ing that its intended use is the same as that of a product with identical 
composition which has received new animal drug approval by the FDA, then 
it would appear that [the drug in question) is not a new animal drug.”340

340 Id. Before issuing its memorandum order, the OXY 500 court reviewed only three affidavits 
from each of the parties Id. at 3. In the Premo (N.J.) case, however, the court “afforded the parties a 
broad opportunity to present their evidence and arguments," resulting in “perhaps the most detailed 
[record] developed to date in any case considering the generic/new-drug issue." 511 F. Supp. at 961

341. See OXY 500, slip op. at 3-4 (clear language of 21 U.S.C. §321 demonstrates that general 
recognition based on consideration of drug's composition).

342. 21 U.S.C. § 321(w)( 1) (1976). The “new drug" definition applicable to human drugs is essen
tially the same in reference to “composition.” See id. § 321(p)( 1) (“new drug” means any drug compo
sition of which such is that drug not generally recognized).

343. See United States v. Articles of Drug . OXY 500 Scour Tablets, slip op. at 5-6.
344 See id. at 6-7 (method of manufacturing and processing irrelevant in determining whether prod

uct “new drug”).
345. Id. at 6.
346. Id The court stated that nothing in the legislative history supported the FDA’s interpretation 

Id n.6 The court based its interpretation entirely on the statute's terms, see id. (unnecessary to look 
beyond unambiguous words of statute), and therefore cited no legislative history to support its 
interpretation.

347. The court felt that this conclusion was “clear from an examination of 21 U.S.C. § 355(b)(3) and 
(4).” Id. n.5.

348. Interestingly, the definition of “composition” that the court appears to adopt, i.e., “the qualita
tive and quantitative makeup of a chemical compound" appears in Webster's Dictionary after an alter
native definition: “the manner in which something is composed." Webster’s New Collegiate 
Dictionary 229 (1979). Another definition, “a product of mixing or combining various elements or 
ingredients," id., is even more consistent with the view that it is a drug product, not a list of its individ
ual ingredients, that is, to be generally recognized.

349 See, e.g., United States v. Undetermined Quantities . . . Equidantin Nitrofurantoin Suspen
sion, [1981] Food Drug Cos. L. Rep. (CCH) H 38,120, 38,725 (E.D. Mo. May 29, 1981) (generic copy 
of animal drug not exempt from NDA procedures because of potential differences in manufacturing 
processes); Premo (N.J.), 511 F. Supp. at 976 (no general recognition; differences in manufacturing 
techniques affect drug performance); Pharmadyne Laboratories, Inc. v. Kennedy, 466 F. Supp. 100. 104 

The OXY 500 court focused on the use of the term “composition” in the 
statute’s definition of new animal drug:341 “any drug . . . the composition of 
which is such that such drug is not generally recognized ... as safe and effec
tive for use . . . ,”342 Believing that the term “composition” is susceptible of 
only one definition,343 the court defined “composition” to include the compo
nents of the drug, and presumably the proportion in which those components 
are combined, but excluded the methods of the drug’s manufacture.344 Al
though the court acknowleged that public policy might support classifying a 
product identical in “composition” to an approved animal drug as a “new 
animal drug,”345 the court concluded that “Congress made a legislative deter
mination that the method of manufacture and processing of a product— 
though relevant in determining new drug approval—is not relevant in deciding 
whether a product is a ‘new drug’ or a ‘new animal drug.’ ”346 In support of 
this contention, the court noted that the statute differentiates between a drug’s 
“composition" and its “manufacturing and processing.”347

The court’s parsing of the statutory language undeniably has a superficial 
appeal. It is grounded, however, upon the court’s insistence that the only rea
sonable interpretation of the word “composition” includes the ingredients that 
comprise a drug, but not how the drug is composed.348 The court’s contention 
that there is only one reasonable definition of “composition,” however, is ques
tionable; that other courts as well as the FDA think differently349 suggests that 
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the word is susceptible of shades of meaning. The agency’s construction, 
which encompasses the manner in which a drug is composed as well as its 
components, is consistent with the agency’s position soon after the statute’s 
first passage in 193 8.350 Moreover, it is consistent with the statute’s bias for 
premarketing clearance. In any case, the statute does not address “general rec
ognition” of the “composition” of a drug. Rather, the question is “whether the 
composition of [the drug] is such that such drug is not generally recognized.”351

(D.N.J.) (manufacturing methods relevant to marketing of "me-too” drug), affd on other grounds, 596 
F.2d 568 (3d Cir. 1979).

350. See note 71 supra and accompanying text (FDA’s earliest interpretation of Act applied "new 
drug” provision to particular drug products).

351. 21 U.S.C. § 321(p)(l) (1976). The expert “general recognition” required is that of the drug 
itself, not of its ingredients or its “composition,” as the OXY 500 court defined that term In any given 
case the evidence may show that general recognition of a “me-too” drug does not exist despite identity 
of its ingredients with those of a recognized drug. Declaring that such a copy is not a “new drug" for 
purposes of the law not only requires an awkward reading of the statute but also thwarts the statute's 
purpose of ensuring that, either by FDA approval or by consensus of experts generally, some experts 
vouch for each new drug that is marketed. See 21 U.S.C. § 355(a) (1976) (necessity of effective FDA 
approval of NDA); id. § 32l(p) (general recognition provision).

352. This justification, however, fails to satisfy the material use requirement. 21 U.S.C. § 321(p)(2) 
(1976) Nevertheless, supporters of this position could contend that the use of a generic equivalent drug 
satisfies the material use requirement. See notes 136-38 supra and accompanying text (discussing possi
ble justifications for FDA’s OTC drug policy and past issuance of “not new drug" letters).

353. It is probable that today experts would not recognize a generic copy on the basis of experience 
with and testing of an “identical" innovator drug because of the recently-recognized potential for 
bioavailability differences. Cf. Premo (N.J.), 511 F. Supp. at 981 (sciences concerning bioavailability 
relatively young).

354. Companies usually do not disclose this information because it is regarded as a trade secret. 
Although the Premo (N.J.) court considered whether one drug company could determine the exact 
ingredients of another company’s product through analysis, the court sealed some of its findings on this 
matter. Id. at 992. In the public findings, however, the court noted that before marketing Premo had 
performed such an analysis on only one of the eight products concerned Id. It appears that such 
analysis can show that two products differ in their ingredients. Cf. Pharmadyne Laboratories, Inc. v. 
Kennedy. 466 F. Supp. 100, 110 (D.N.J.) (innovator drug manufacturer provided tests showing copy 
differed from its drug), affd on other grounds, 596 F.2d 568 (3d Cir. 1979).

355. See 21 U.S.C. § 333 (1976) (criminal penalties under Act).

The third interpretation, therefore, must assume that the generic copy can be 
"generally recognized” on the basis of the general recognition accorded to the 
innovator that contains identical ingredients.352 Whether experts would gener
ally recognize the generic copy on the basis of the identity of its ingredients 
with those of the innovator, however, should be a factual question resolved by 
expert testimony.353

This interpretation would create severe practical problems for those who 
would seek to comply with the law as well as for the government when it was 
required to enforce the law. No drug manufacturer can know with certainty 
the exact formulation of another manufacturer’s drug unless that manufacturer 
discloses this information.354 Without knowledge of the innovator drug’s in
gredients, a manufacturer of generic copies, under this interpretation, cannot 
know if the marketing of an unapproved copy will comply with the law be
cause the manufacturer does not know whether its copy has the same ingredi
ents as the innovator. A manufacturer might not market unapproved copies 
because of the in terrorem effect of potential enforcement action, including 
criminal prosecution.355 If that were so, this third interpretation would have 
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the same practical effect as requiring that each new drug product must be 
approved.

If, however, a manufacturer decided to market unapproved generic copies, 
an anomalous situation could result. As part of each enforcement action, the 
government would be obliged to present to the court the innovator’s quantita
tive formula , which is trade secret information that the FDA can obtain from 
the innovator’s NDA.356 If a court, after examining such information, found 
an identity of ingredients that allowed the copy to rely upon the recognition of 
the innovator, the court in effect would disclose the innovator’s trade secret to 
the generic manufacturer. The manufacturer of the innovator drug, therefore, 
would suffer a loss.357

356. The FDA may disclose a trade secret to a court “when relevant in any judicial proceeding " Id. 
§ 33l(j). In Premo (N.J.) the government introduced innovator formulas into evidence, pursuant to a 
protective order. The formulas for these innovator products were discussed in closed court and the 
submissions concerning the formulas were sealed. See Premo (N.J), 511 F. Supp. al 975 (court refers to 
sealed findings of fact).

357. The generic manufacturer then could sell its formula, which was court-certified to be the same 
as the innovator’s, to other generic manufacturers, diluting further the value of the innovator's trade 
secret.

358. For an example of an animal drug manufacturer that adopted such a tactic, see United States v. 
Naremco, Inc., 553 F.2d 1138, 1140 & n.2 (8th Cir. 1977) (government seizure victories largely illusory 
because manufacturer merely reformulates drug and recommences sale without FDA preclearance). 
Much of the case law interpreting the new animal drug provisions resulted from litigation concerning 
Naremco’s successive reformulations of its products.

359. See 21 U.S.C. § 333 (1976) (criminal penalties under Act).
360. Such an injunction presumably could be based only upon proof of prior violations. Thus, each 

generic manufacturer could have at least “one bite" at attempting to match an innovator drug’s 
formula.

361 See 511 F. Supp. at 982 (even if same active ingredients and additives used, two products can 
vary in bioavailability because manufacturing processes different). Even the Premo (N.J.) defendants 
conceded that differences in particle size, source of active ingredients, and manufacturing techniques 
can affect the safety and effectiveness of a drug product. Id. at 976.

362. Id.
363. Id.

Presumably, a tenacious generic manufacturer that lost an injunctive or 
seizure action simply could reformulate his product and return it to the market 
until the government moved against it again.358 Although the government 
could bring a criminal action to punish such behavior,359 it is unclear whether 
the government could obtain an injunction prohibiting such a manufacturer 
from marketing any generic copy that he did not know was identical to the 
innovator.360

The most serious problem with this theory, however, is that it sanctions the 
marketing of potentially unsafe or ineffective drugs. The Premo (N.J.) court 
found that two drugs may have the same active and inactive ingredients in the 
same proportions and yet differ significantly, perhaps dangerously, in bioavai
lability.361 The court noted, therefore, that a “substantial question as to the 
safety and efficacy” of unapproved “me-too” products remains open, even 
when the copy duplicates the formulation of the innovator.362 That question, 
the court held, is one for the FDA to resolve.363

In light of the potentially significant public health problems that the OXY 
500 court’s narrow reading of the statute would cause, that reading is at odds 
the Supreme Court’s warning that:
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The purposes of [the Federal Food, Drug, and Cosmetic Act] . . . 
touch phases of the lives and health of people which, in the circum
stances of modern industrialism, are largely beyond self-protection. 
Regard for these purposes should infuse construction of the legisla
tion if it is to be treated as a working instrument of government and 
not merely as a collection of English words.364

364. United States v. Dotterweich, 320 U.S. 277, 280 (1943).
365 The Supreme Court traditionally has considered the practical effect of an interpretation of the 

Federal Food. Drug, and Cosmetic Act to be of paramount importance. See text accompanying note 
364 supra (quoting United States v. Dotterweich, 320 U.S. 277 (1943)). See also note 25 supra (citing 
cases that support proposition that Act should be interpreted to implement its purposes).

366. Weinberger v. Hynson, Westcott & Dunning, 412 U.S. 609, 631-32 (1973).
367. Id
368. 21 U.S.C. § 355 (1976).
369. See USV Pharmaceutical Corp. v. Weinberger, 421 U.S. 655, 664 (1973) (new drug approval 

provision addressed to drugs as individual products).
370. 21 U.S.C. § 321(p) (1976).
371 See Weinberger v. Hynson, Westcott & Dunning, 412 U.S. 609, 629 (1973) (statutory scheme 

and overriding purpose of 1962 amendments compel conclusion that "general recognition" of effective
ness requires at least “substantial evidence" of effectiveness for approval of NDA).

372. See Weinberger v. Bentex Pharmaceuticals. Inc., 412 U.S. 645. 653 (reach of inquiry under 
approval provision and new drug definition provision “precisely the same”).

The Premo (N.J.) court, therefore, correctly rejected the “identity-of-ingredi- 
ents-is-enough” interpretation that results from the OXY 500 court’s narrow 
definition of the word “composition.”

D. WHY “NEW DRUG” REFERS TO NEW DRUG PRODUCTS

The strongest argument in favor of construing “new drug” to refer to new 
drug products is that any other interpretation potentially threatens the health 
and safety of persons who unsuspectingly interchange versions of a drug that 
differ in safety and effectiveness.365 Another strong argument supporting this 
interpretation is the axiom articulated by the Supreme Court in Hynsotv. “It is 
well established that our task in interpreting separate provisions of a single Act 
is to give the Act ‘the most harmonious, comprehensive meaning possible’ in 
light of the legislative policy and purpose.”366 The Hynson Court read the 
“new drug” definition in harmony with the new drug approval provision.367 
When applied to the generic drug issue, the FDA’s position supports this ob
jective in three ways.

First, the new drug approval provision368 of the Act unquestionably applies 
to specific drug products.369 Thus, if the “new drug” definition370 is inter
preted to apply to specific drug products, an harmonious interpretation of the 
Act results.

Second, the Supreme Court required that expert general recognition be 
based upon “substantial evidence of effectiveness for approval of an NDA.”371 
It is fair to conclude that the Court also would require for general recognition 
the showing of safety necessary for NDA approval.372 When a generic copy 
seeks to rely on safety and effectiveness testing of a pioneer, it may do so only 
if the copy has been shown, usually by some type of bioavailability testing, to 
be equivalent to the pioneer. Any interpretation of the statute that does not 
require at least that showing for general recognition of a generic copy thus 
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violates the Supreme Court’s conclusion that such recognition must rest on the 
safety and effectiveness data that would be required in connection with an 
NDA.373 As the Pharmadyne court noted, a comprehensive reading of the 
statute requires expert consideration of this type of information as a basis for 
“general recognition.”374

Third, each of the interpretations of the statute other than that espoused by 
the FDA would have had the anomolous result of depriving the agency of 
jurisdiction over drugs for which NDAs, if submitted, would not have been 
approved.375 In referring to the substantial evidence requirement of the ap
proval provision, the Supreme Court in Hynson rejected such a result:

We cannot construe [the statute's “new drug” definition] to deprive 
FDA of jurisdiction over a drug which, if subject to FDA regulation, 
could not be marketed because it had not passed the “substantial evi
dence” test. To do so “would be to impute to Congress a purpose to 
paralyze with one hand what it sought to promote with the other.”376

The product-oriented definition of “new drug,” therefore, gives the Act “the 
most harmonious, comprehensive meaning possible”377 and furthers the stat
ute’s purpose.378

The FDA’s interpretations of the “new drug” provision over time have not 
been a model of either clarity or consistency.379 The agency, however, now 
strongly views the “new drug” provision as focusing on individual drug prod
ucts, especially in light of the recently understood problems that can result 
from bioavailability differences between different drug products.380 As both 
the Pharmadvne and Premo (N.J.) district courts recognized, an agency’s inter-

373. Certainly the Generix and OXY 500 interpretations violate this precept. Although the test de
veloped by the Premo (N. Y.) court, see 475 F. Supp at 56, arguably would require such data in some 
instances, the test violates the law’s requirements that there be not only the requisite data but publica
tion of and expert general recognition based on those data.

374. The Pharmadyne district court stated:

I cannot divorce consideration of the meaning of “new drug” in § 321 from its application in 
§ 355. Reading the two sections of the same statute together, it should be clear that Congress 
was concerned with such things as quality control, bioavailability and bioequivalence of the 
drugs prescribed for and consumed by the public.

466 F. Supp. at 104. gaoled in Premo (N.J.), 511 F. Supp. at 968.
375. The manufacturer in both Premo (N.J.) and Premo (2d Cir.) had submitted applications for 

some of its drugs, but the applications had not been approved. See Premo (2d Cir), 629 F.2d at 799 
(Premo had filed ANDA for Insulase; FDA found data insufficient and requested further evidence); 
Premo (N.J.), 511 F. Supp. at 979 (no NDAs approved for several Premo drugs).

376. Weinberger v. Hynson, Westcott & Dunning, 412 U.S. 609, 631 (1973) (citation omitted).
377. Id.
378. As previously noted, the Court in Hynson observed that a drug could not escape "new drug" 

status if it lacked substantial evidence of effectiveness. See 412 U.S. at 631. The Court, therefore, has 
suggested that a drug which could not be approved could not escape the approval process. Yet. this is 
exactly what Generix allows.

379. See United States v. Generix Drug Corp., 654 F.2d 1114, 1117 n 4 (5th Cir. 1981) (FDA’s shift
ing interpretation of “new drug” provides no basis for according great deference to agency’s interpreta
tion); Pharmadyne Laboratories, Inc. v. Kennedy, 466 F. Supp. 100, 103 (D.N.J.) (great deal of past 
waffling on “new drug” issue by FDA), affd on other grounds, 596 F.2d 568 (3d Cir 1979).

380. See United States v. Generix Drug Corp., 654 F.2d at 1117 n.4 (FDA now construes “new 
drug” to mean new drug products). The agency also held this position when the 1938 Act was passed. 
See notes 67-74 supra and accompanying text (discussing early interpretation of new drug provision). 
Between 1941 and 1968 and during the mid-1970’s, however, the agency’s position was less clear See 
notes 75-85 and 112-23 supra and accompanying text (discussing “not new drug” advisory opinions, 
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pretation of the statute it administers is properly entitled to considerable 
weight.* 381

“old drug monographs" proposal, and FDA statements). Other evidence during these years, however, 
suggests that the agency's position has not changed. See id.

381. See Premo (N.J.),5\\ F. Supp. at 968 n.6a (noting with approval that Pharmadyne district court 
ascribed great weight to FDA’s interpretation); Pharmadyne Laboratories, Inc. v. Kennedy, 466 F. 
Supp at 104 (when statute reasonably susceptible of alternative constructions, agency interpretation 
should prevail). For the general proposition that an FDA interpretation of its own statute is entitled to 
substantial deference, see United States v. Rutherford, 442 U.S. 544. 553 (1979).

382. Premo (2d Cir), 629 F.2d at 802 n.7; Premo (N.J.), 511 F. Supp. at 971 n.10.
383. S Rep. No. 1744, 87th Cong., 2d Sess. 17, reprinted in (1962] U.S. Code Cong. & Ad. News 

2884. 2893 (emphasis added); see id. at 60-61, reprinted in [1962] U.S. Code & Ad. News at 2924-25 
(law provides that any use of new product must be cleared by FDA). Unlike the legislative history of 
the 1962 amendment cited by the Generix appeals court, the quoted statement concerns what the 1938 
provision “currently" required.

384. See Pharmadyne Laboratories, Inc. v. Kennedy. 466 F. Supp. at 106 (31 states enacted generic 
substitution laws); 44 Fed. Reg. 2932, 2932 (1979) (FDA proposal to make available list of therapeuti
cally equivalent drug products; 40 states adopted drug substitution laws).

Manufacturers of innovator drugs have been aggressive in attacking government attempts to en
courage or require generic substitution. See Pharmaceutical Mfrs. Ass'n v. Kennedy, 471 F. Supp. 
1224. 1225, 1227 (D. Md. 1979) (industry attempt to prevent FDA proposal making available list of 
therapeutically equivalent drug products); American Medical Ass'n v. Mathews, 429 F. Supp. 1179, 
1186. 1214 (N D. 111. 1977) (action challenging validity of regulation limiting reimbursement for drug to 
lowest unit price); 44 Fed. Reg. 2932, 2932-33 (1979) (describing efforts of drug industry to disparage 
generic drugs in media).

385 Whether a product on the market has FDA approval is difficult to determine. See 21 U.S.C. 
§ 331(1) (1976) (prohibiting labeling or advertising that indicates drug has approved NDA).

386 The district court in Pharmadyne stated:

I do not believe that it takes an evidentiary hearing to recognize that the medical profession in 
permitting generic substitution places great reliance on this premarketing FDA approval. 
Since doctors can disavow generic substitution when writing a prescription, it should be obvi
ous that they will have greater motive to do so if they realize that their patient may be getting 
a medication that the FDA has not approved. . . In addition to considerations of quality, 
purity, bioavailability and bioequivalence, it would seem logical that doctors also would be 
concerned with medico-legal exposure.

Pharmadyne Laboratories, Inc. v. Kennedy, 466 F. Supp. 100, 106 (D.N.J.), aff’d on other grounds, 596 
F.2d 568 (3d Cir. 1979).

387. See id.

The Premo (2d Cir.) and Premo (N.J.) courts also quoted a 1962 Senate 
committee report382 that stated “[ajnything which currently required a new 
drug application—such as a new product or a new use for an existing product 
which is not generally recognized as safe—will in the future have to meet the 
test of effectiveness . . . ,”383 This language further suggests that Congress 
intended the “new drug” provision to apply to each new drug product.

An additional policy argument favors the government’s interpretation of the 
statute. Because the use of safe and effective generic drug products can reduce 
substantially the public’s drug costs, the federal government and the states 
have encouraged tne use of approved generic products.384 As the district court 
noted in Pharmadyne, however, any interpretation of the “new drug” provision 
that allows companies to market generic drugs without FDA approval385 will 
likely discourage the use of generic products.386 Both patients and treating 
physicians, who can veto the substitution of generic products, might be reluc
tant to use a generic product if the FDA has not ensured its safety and effec
tiveness.387 Thus, efforts to encourage generic substitution may falter if the 
government’s interpretation does not prevail.

The remaining arguments in support of the government’s interpretation of 
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the statute can be catalogued quickly. The agency's interpretation ensures 
FDA clearance before marketing and places the burden of showing safety and 
effectiveness on the manufacturer, not on the government. Adopting the 
agency’s position ensures that in an emergency all versions of a drug product 
that present an “imminent hazard” may be removed quickly from the market. 
Finally, this interpretation ensures that all drugs on the market388 have been 
determined to be safe and effective by experts, either at the FDA or, when 
“general recognition” has been established, through a consensus among ex
perts concerning the product at issue.

388. Except for those few drugs that might be covered by a grandfather clause. See notes 59 supra 
(1938 grandfather clause) and 91 supra (1962 grandfather clause).

Conclusion

The dictum in Lannett represented a stunning defeat for the FDA’s policy of 
requiring premarket approval of each new drug product. That defeat led to 
the marketing of unapproved, and sometimes unapprovable, generic products 
that purport to be interchangeable with approved drug products. Convinced 
that the Lannett dictum was wrong, and heartened by an early rebellion 
against Lannett by a Third Circuit district court in Pharmadyne, the govern
ment continued to press its own interpretation of the law. After an initial un
favorable ruling in the Premo (N. Y.) decision and in the standard articulated 
by the Generix court, the Premo (2d Cir.) court upheld the government’s posi
tion. Although written in broad language, that decision left open the possibil
ity that the law would be interpreted to permit manufacturers to market 
unapproved generic products identical in formulation to approved products. 
In January 1981, the Premo (N.J.) court closed that loophole, upholding the 
government’s position in a comprehensive opinion. Parsing the statutory lan
guage, the court in OXY 500, however, reopened that issue in August, and in 
September, the Fifth Circuit in Generix again threw into doubt the question 
whether any generic drug need be approved before marketing.

A review of the statute’s history and purpose, together with the accumulated 
judicial precedents interpreting the “new drug” provision, strongly suggest that 
the government’s interpretation of the statute is correct. Although the precise 
meaning that Congress contemplated in 1938 for the term “new drug” is not 
entirely clear, Congress certainly intended that no new and potentially unsafe 
version of a recognized drug would be placed on the market without prior 
expert review; the 1937 Sulfanilamide tragedy demonstrated the dangers of a 
system without premarket clearance of such drugs.

In 1938 Congress presumably did not know that drugs containing varying 
inactive ingredients or manufactured under different processes could have dif
ferences in bioavailability that potentially would be dangerous. The statute’s 
expert review provisions, however, arguably provide for this new development 
in expert understanding of drugs, allowing drug regulation to progress as sci
ence progresses. Although forty years ago, or even twenty years ago, experts 
generally might have recognized a drug product as safe or effective on the basis 
of its identity, or near identity, in formulation with a recognized drug, experts 
would not do so today because of potential differences in bioavailability. 



224 The Georgetown Law Journal [Vol. 70:173

Thus, the statute’s protection has kept pace with the growing expert sophistica
tion concerning drug products. The decisions of the courts in Premo (2d Cir.) 
and Premo (N.J.) reflect and implement this statutory purpose of protecting 
the public from drugs that experts do not consider to have been shown to be 
safe and effective. If other courts review this issue,389 or if the Supreme Court 
reviews the Generix decision, the law will be best served by adoption of the 
rulings of those two courts.

389 The Eighth Circuit also might address these issues because of the drug manufacturer's appeal in 
United States v. Undetermined Quantities . . . Equidantin Nitrofurantoin Suspension, [1980] Food 
Drug Cos. L. Rep. (CCH) 38, 120 (ED. Mo. May. 29, 1981), appeal docketed. No. 81-1793 (8th Cir. 
July 30, 1981). The government has asked the OXY 500 court to reconsider its decision. Even if that 
court declines to do so because its decision was issued as a denial of cross motions for summary judg
ment. it is conceivable that the government will prevail at trial in that case Should the government’s 
contentions ultimately be rejected, either at trial or because of a subsequent summary judgment for the 
defendants, however, it is possible that the Eighth Circuit will be required to review the question. See 
United States v. Articles of Drug . . . OXY 500 Scour Tablets, No. 77-519 (D. Minn. Aug. 6, 1981).
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1. 15 U.S.C. §§41-58 (1976).
2. 15 U.S.C. § 45(a)(1) (1976).
3. See, e g., Erxleben, The FTC’s Kaleidoscopic Unfairness Statute: Section 5, IOGonz. L Rev. 333, 

335 (1975) (FTC’s unfairness power difficult to understand); Nelson, The Politicization of FTC 
Rulemaking, 8 Conn. L Rev. 413, 448 (1976) (FTC should follow stricter, more uniform rulemaking 
procedures); Schwartz, Regulating Unfair Practices Under the FTC Act: The Need for a Legal Standard

Responding to heavy criticism, the Federal Trade Commission recently 
sought to clarify the scope of its jurisdiction and enforcement powers 
over “unfair or deceptive acts or practices. ” This clarification came in 
theform of a “Policy Statement" that conveyed to members of the Sen
ate those criteria the Commission will consider when determining 
whether a particular trade practice is unfair within the purview ofsection 
5 of the Federal Trade Commission Act. In this article Mr. Averitt ar
gues that the Commission's recent Statement articulated for the first 
time a concept of consumer sovereignty—a right of consumers to be 
able to make free and fully informed decisions in the marketplace—that 
has long been the unspoken basis of Commission decisions in this area. 
Mr. Averitt explores these decisions and examines in detail the Commis
sion’s statement of unfairness criteria in the context of consumer sover
eignty. He concludes by expounding a unified, market-oriented theory 
of section 5 that explains how the competition and consumer protection 
components combine to ensure that consumers have both a range of 
options from which to choose and also an ability to choose freely from 
among those options.

The Federal Trade Commission is in the midst of a lively controversy over 
the proper scope of its consumer protection activities. The debate centers on 
section 5 of the Federal Trade Commission Act (FTC Act),1 which authorizes 
the agency to correct “unfair or deceptive acts or practices.”2 This statutory 
language gives the Commission substantial latitude in defining unfair con
sumer practices, but the very breadth of the mandate has led to some uncer
tainty about its limits and its underlying principles. In recent years a number 
of critics have charged that the language was too broad to provide reasonably 
predictable legal standards or to confine the agency’s activities within suitably 
narrow bounds.3 Last winter the Commission responded to this criticism by 
issuing a major policy statement that delineated the contours of its consumer

225
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unfairness jurisdiction far more precisely than before.* 4 This article reviews the 
current interpretation of section 5 in light of these developments. It will at
tempt to outline the unfairness doctrine as presently applied by the Commis
sion and the courts.

of Unfairness, II Akron L Rev. I, 3 (1977) (unfairness theory inadequately articulated by FTC and 
thus invites judicial reversals and legislative limitations).

4. Letter from Federal Trade Commission to Senators Ford and Danforth (Dec. 17. 1980) (copy on 
file at Georgetown Law Journal) [hereinafter Policy Statement], The Policy Statement has been repro
duced in full and appears as an appendix to this article. The Editors have inserted page numbers in 
brackets throughout the Statement, so that citation to the Policy Statement in this article will corre
spond to the pagination of the original document The letter and a related companion statement [here
inafter Companion Statement] are also reprinted in full in the Legal Times of Washington, Dec. 22, 
1980, at 20-23, col. 1, and are available at the FTC Public Records Room.

5. See 51 Cong. Rec. 13,310 (1914) (remarks of Sen. Reed) (FTC will forbid unfair competition that 
unreasonably interferes with the business of another or prevents his engaging in business); id. at 11,109 
(remarks of Sen Newlands) (consumers injured by false claims can apply to FTC for redress); id. at 
11,105-06 (remarks of Sen. Cummins) (FTC will prevent palming-off wherein one manufacturer mis
represents his products as those of another); id. at 8980 (remarks of Rep. Talcott) (proposed FTC Act 
"will render unfair dealing much more difficult and less profitable").

6. Federal Trade Commission Act of 1914, ch. 311, § 5, 38 Stat. 717 (current version of § 5 codified 
at 15 U.S.C. § 45(a)(1) (1976)).

7. Wheeler-Lea Amendment of 1938, ch. 49, §3, 52 Stat. Ill (codified at 15 U.S.C. § 45(a)(1) 
(1976)). Section 5 of the FTC Act now reads in relevant part: “[u]nfair methods of competition in or 
affecting commerce, and unfair or deceptive acts or practices in or affecting commerce, are declared 
unlawful.” 15 U.S.C. § 45(a)(1) (1976).

8 See H R. Conf Rep. No. 1142, 63d Cong., 2d Sess. 19 (1914). The Supreme Court has concurred 
in this assessment E.g., FTC v. Sperry & Hutchinson Co.. 405 U.S. 233, 240-42 (1972) [hereinafter 
cited as Sperry & Hutchinson}, Atlantic Refining Co. v. FTC, 381 U.S. 357, 367 (1965); FTC v. Raladam 
Co., 283 U.S. 643, 648 (1931).

9 Policy Statement, supra note 4, at 4-5.
10. Thus the competition half of section 5 will reach conduct that violates the letter of one of the 

other antitrust laws, that threatens an incipient violation of the antitrust laws, or that violates their 
underlying policies. See note 341 infra and accompanying text (comparing jurisdiction of § 5 to that of 
Sherman and Clayton Acts). See generally Averitt, The Meaning of "Unfair Methods of Competition" in 
Section 5 of the Federal Trade Commission Act, 21 B.C. L. Rev. 227 (1980) (companion article discuss
ing competition aspect of § 5). The competition half of section 5, however, is beyond the scope of this 
article.

11 Most of the Commission’s consumer matters historically have involved deception rather than 
unfairness See notes 44-46 & 88-89 infra.

The recent controversy has its roots in the original Federal Trade Commis
sion Act. Congress established the FTC to deal generally with the problems of 
unethical conduct in the nation’s commerce.5 Section 5 of its governing statute 
was therefore framed in elastic terms. It originally prohibited “unfair methods 
of competition.”6 Congress later made explicit the consumer protection com
ponent of the FTC’s jurisdiction by an amendment prohibiting “unfair or de
ceptive acts or practices.”7 Congress deliberately selected the general language 
of “unfairness’* because it recognized that a statutory list of specific forbidden 
practices would invite circumvention and would quickly become obsolete.8 
The task of identifying unfair trade practices was instead assigned to the FTC 
in the expectation that standards of unfairness would evolve over time.9

This unstructured approach worked reasonably well for the competition side 
of the statute because the nation’s antitrust laws served as reference points to 
guide the Commission in its development of the law.10 This approach proved 
less satisfactory in the area of consumer protection, however, because there the 
Commission had few such reference points and thus required a longer time to 
devise a theoretical framework for its decisions. Reflecting the Commission’s 
slow development of standards of consumer unfairness,11 a number of com
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mentators have attempted to explain the concept12 and others have urged the 
Commission to adopt particular constructions or methods of adjudication.13 
In 1980 Congress brought the issue to a head when the ranking members of the 
Senate Consumer Subcommittee wrote the Commission to request a clarifica
tion of its views on consumer unfairness jurisdiction.14

In the meantime the Commission had itself decided on the desirability of a 
more precise standard. It therefore used the congressional inquiry as an op
portunity to complete the project and make its conclusions public.15 The 
Commission sent Congress a thirteen-page letter outlining its construction of 
the unfairness standard, together with an eleven-page companion statement 
distinguishing that standard from the prohibition against deception.16 This 
letter is particularly significant because it was individually signed by all five 
Commissioners. It thus reflects a bipartisan consensus and a view of the law 
that is likely to remain stable for some time to come.

What emerged from the Commission’s statement was a view of consumer 
unfairness that focused on consumer sovereignty—that is, the free exercise of 
individual purchase decisions.17 The development of this concept has been 
quite rapid. From its first clear use fifteen years ago18 it has become one of the 
most important and frequently cited aspects of the FTC Act.19 Although the

12. See generally Craswell, The Identification of Unfair Acts and Practices by the Federal Trade Com
mission. 1981 Wis. L. Rev. 107; Erxleben, supra note 3; MacIntyre & VonBrand, Unfair Methods of 
Competition as an Evolving Concept: Prelude to Consumerism. 44 St. John’s L. Rev. 597 (1970); Nel
son, supra note 3; Note. Section 5 of the Federal Trade Commission Act: An Elastic Antitrust Supple
ment. 2 Loy. U. L.J. 306 (1971); Note, Section 5 of the Federal Trade Commission Act: Unfairness to 
Consumers. 1972 Wis. L. Rev. 1071

13 See generally Hobbs, Unfairness at the FTC—The Legacv of S & H, 47 Antitrust L.J 1023 
(1978) (urging focus on consumer injury); Reich, Toward a New Consumer Protection, 128 U. Pa L 
Rev. 1 (1979) (urging pursuit of principles that will increase seller’s stake in his reputation and good
will); Schwartz, supra note 3 (urging more systematic public articulation of rationales for recent rules).

14 Letter from Senators Wendell Ford and John Danforth, respectively the Chairman and the rank
ing minority member of the Consumer Subcomm, of the Senate Comm, on Commerce, Science, and 
Transportation to Michael Pertschuk, Chairman of the FTC (June 13, 1980).

15. The Commission accordingly described the purposes of its policy statement in comprehensive 
terms:

In response to your inquiry we have therefore undertaken a review of the decided cases and 
rules and have synthesized from them the most important principles of general applicability. 
Rather than merely reciting the law, we have attempted to provide the Committee with a 
concrete indication of the manner in which the Commission has enforced, and will continue to 
enforce, its unfairness mandate. In so doing we intend to address the concerns that have been 
raised about the meaning of consumer unfairness, and thereby attempt to provide a greater 
sense of certainty about what the Commission would regard as an unfair act or practice under 
Section 5.

Policy Statement, supra note 4, at 5.
16. Companion Statement, supra note 4 The companion statement also rebutted certain specific 

criticisms of the unfairness standard. Id. at 5.
17. The Policy Statement actually described this concept in terms of “consumer choice" rather than 

“consumer sovereignty.” Policy Statement, supra note 4, at 7. The context makes clear, however, that 
the Commission meant the same by the two terms. See note 167 infra (discussing Policy Statement’s 
failure to use term consumer sovereignty).

18. The Commission used consumer unfairness as an independent ground for the Cigarette Rule, 16 
C.F.R. §408 (1965). See notes 95-99 infra and accompanying text (discussing rule)

19. Unfairness has been the primary basis for several major rules as well as numerous cases See. 
eg.. The Holder in Due Course Rule, Trade Regulation Rule Concerning Preservation of Consumers’ 
Claims and Defenses, 40 Fed. Reg. 53,506, 53,522 (1975) (unfair to consumers to cut off purchaser’s 
claims and defenses while continuing to enforce his contractual obligation to pay); The Octane Posting 
Rule, Statement of Bases and Purpose, Trade Regulation Rule Regarding the Posting of Octane Rat- 
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Act can be used to protect consumers in a number of ways, it is invoked most 
often to ensure that retail markets function fairly. This, rather than direct reg
ulation of business practices, is thought to be the most effective form of con
sumer protection. Normally a purchaser will be able to guard his own interest 
far more effectively than the government. Thus the Commission’s primary 
role is to allow the consumer to make his choices freely and knowingly, with
out coercion and in possession of all material information. Both components 
of section 5 further this objective. The prohibition against “unfair methods of 
competition” is intended to ensure that the free market provides consumers 
with a range of options, and the prohibition against “unfair acts or practices” 
is intended to enable consumers to choose freely from among those options.

This article reviews and elaborates on the Commission’s view of its con
sumer unfairness jurisdiction. It traces the chief points made in the Policy 
Statement, and attempts to integrate these points with the existing case law and 
the legislative history in order to create a relatively systematic statement of the 
law of consumer unfairness.* 20 The discussion is divided into six principal sec
tions. The first section reviews the legislative history of the consumer unfair
ness power. The second section discusses the early case law under this 
provision, culminating with FTC v. Sperry & Hutchinson (5 & H)2' and its 
articulation of the modern legal standard.22 The following three sections then 
consider the three criteria of unfairness identified in S & H. The third section 
considers the criterion of “consumer injury” and defines it in terms that reflect 
the marketplace orientation of the statute. It concludes that an actionable in
jury arises from a seller’s efforts to undermine the economic preconditions to a 
fair, arms-length, consumer-sovereign transaction. The fourth section consid
ers the criterion of whether the seller’s conduct “violates public policy.” The 
fifth section considers the last of the S & H criteria—whether the conduct is 
“immoral, unethical, oppressive, or unscrupulous”—and concludes that this 
standard generally duplicates the previous two and hence should not serve as 
the basis for an unfairness action. Finally, the sixth section explores the rela
tionship between the consumer-protection and the antitrust components of sec
tion 5, and attempts to draw them together in a unified theory of market 
unfairness.

ings on Gasoline Pumps, 36 Fed. Reg. 23,871, 23,8754 (1971) (unfair and deceptive not to post octane 
ratings because otherwise consumer might purchase higher-priced gasoline than necessary); The Ciga
rette Rule, Trade Regulation for the Prevention of Unfair or Deceptive Acts or Practices in the Sale of 
Cigarettes. 29 Fed. Reg. 8324, 8325 (1964) (unfair and deceptive not to disclose that cigarette smoking is 
“dangerous to health and may cause death from cancer or other diseases"). See also Sperry & Hutchin
son, 405 U.S. at 244 (FTC may proscribe unfair practices that are neither traditionally deceptive nor 
anticompetitive); Holland Furnace Co. v. FTC, 295 F.2d 302, 305 (7th Cir. 1961) (unfair to coerce 
consumers into purchase decision).

20. The Commission presumably based the Policy Statement on this same case law and legislative 
history. The brevity of the statement, however, did not allow for a full discussion of all those authori
ties. The integration of sources attempted in this paper therefore should be understood as the author’s 
own. and does not necessarily state the Commission’s views.

21. 405 U.S. 233 (1972).
22. See id. at 244-45 n.5 (quoting legal standard).

I. The Legislative Background

Analysis of section 5 must begin with the legislative history of the original 
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FTC Act.23 Although the language explicitly prohibiting “unfair or deceptive 
acts or practices” was not added to the Act until the Wheeler-Lea Amendment 
of 1938,24 the concept was nonetheless a part of the statute from its beginning. 
This section therefore begins its review of the legislative background with the 
establishment of the FTC. The discussion is divided into three parts. These 
will consider the enactment of the original 1914 statute, the effect of the 1938 
amendments, and the lessons that the legislative history has for our present 
interpretation of the consumer unfairness power.

23. Policy Statement, supra note 4, at 4-5. It is appropriate to rely on the legislative history even in 
the case of so flexible and evolutionary a standard as unfairness. "Any other approach would be of 
limited value and validity since the result would be to define ‘unfair . . . practices’ in the abstract rather 
than in the context of a particular statute and regulatory scheme.” Rice & Keller, Children’s Television 
Advertising 6 (Nov. 17, 1978) (unpublished manuscript) (copy on file at Georgetown Law Journal}.

24. Ch. 49. § 3, 52 Stat. 111 (1938) (codified at 15 U.S.C. § 45(a)( 1) (1976)).
25. Ch. 311, 38 Stat. 717 (current version codified at 15 U.S.C. §§ 41-58 (1976)).
26. The legislative history of the FTC Act is recounted in several articles. See generally Baker & 

Baum. Section 5 of the Federal Trade Commission Act: A Continuing Process of Redefinition, 7 Vill. L 
Rev. 517 (1962); Montague. Unfair Methods of Competition, 25 Yale L.J. 20 (1915) (including detailed 
analysis of the legislative debates). For a complete reprinting and analysis of the debates, see E. Kit- 
ner, The Federal Trade Commission Act of 1914 (annotated legislative history of FTC Act).

27. President Wilson communicated these views in a formal message to Congress. H R. Dot. No. 
625, 63d Cong., 2d Sess., reprinted in 51 Cong. Rec. 1962-64, 1978-79 (1914). See also note 76 infra 
(discussing President Wilson's message).

28. See 51 Cong. Rec. 8977, 9050 (1914) (remarks of Rep. Murdock, House leader of Progressive 
Party) (Commission’s purposes include preventing concentration of economic power in large corpora
tions and protecting small businesses).

29. 15 U.S.C. §§ 1-7 (1976).
30. 221 U.S. 1 (1911). Standard Oil announced that the Sherman Act should not be read literally but 

“in the light of reason.” Id. at 64-65. Essentially, the Court read the term “unreasonable" into the Act. 
See 6 I. Sloan, American Landmark Legislation 8 (1978) (discussing case).

31. See 47 Cong. Rec. 1225 (1911) (remarks of Sen. Newlands, chief sponsor of FTC Act) (rule of 
reason weakens Sherman Act). Senator Newlands’ concerns led the Senate Commerce Committee to 
hold prolonged hearings on the need for new trade legislation. A major report, termed the “Cummins 
Report,” was issued two years later. S. Rep. No. 1326, 63d Cong., 1st Sess. (1913). It tended to confirm 
the concerns about the rule of reason: “[W]henever the rule is invoked the court does not administer 
the law but makes the law.” Id. at xii. According to the report, it was “inconceivable that in a country 
governed by a written constitution and statute law the courts can be permitted to test each restraint of 
trade by the economic standard which the individual members of the court may happen to approve." 
Id.

32. Many congressmen supported the FTC Act because it promised to reach Sherman Act violations

A. THE ORIGINAL FTC ACT

The Federal Trade Commission Act was signed into law in September of 
1914.25 Like most major pieces of legislation it owed its passage to the conver
gence of several forces and interests.26 President Wilson hoped the agency 
would improve the business environment by formulating definite standards of 
conduct to replace the uncertainties of case-by-case adjudication.27 The new 
Progressive Party sought an agency that could restrain the power of large cor
porations and uphold populist values.28 Some congressmen wanted to supple
ment the Sherman Act29 with additional legislation because they thought that 
the “rule of reason” announced in Standard Od Co. v. United States30 
portended a weakening of the antitrust laws.31 Most important, it was becom
ing apparent that the Sherman Act was simply too narrow to be fully effective 
because it would not be triggered until an industry was already at the brink of 
monopoly.32 These concerns gave birth to an independent commission and a 
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statute worded in general terms. The new agency was to prevent “unfair meth
ods of competition.”33

in their incipiency. See, e.g., H R Rep. No. 1141, 63d Cong., 2d Sess. 19 (1914) (Conf Comm, report) 
(“most certain way to stop monopoly at the threshold is to prevent unfair competition”); 51 Cong. Rec. 
14.941 (1914) (remarks of Rep. Stevens) (FTC Act “will give to this Commission the power of prevent
ing in their . . . beginning some of these unfair processes in competition which have been the chief 
source of monopoly”); id. at 13,118 (remarks of Sen. Reed) (“we propose to arrest [monopoly’s] pro
gress in its infancy”).

33 Ch. 311, § 5, 38 Stat. 717 (current version codified at 15 U.S.C. § 45(a)(1) (1976)).
34. Congress’ ultimate concern was the individual consumer who would be injured by the transfer of 

wealth from himself to the corporations that used unfair business practices. Generally, however. Con
gress chose to protect the consumer indirectly by regulating permissible competitive practices between 
firms See H R. Rep. No. 533, pt. 1, 63d Cong., 2d Sess. 2 (1914) (“If we are to rely on the theory of 
competition to protect the public from large corporations, it is imperative that the Government shall see 
to it that competition is on fair terms”); S. Rep. No. 1326, 63d Cong., 1st Sess. 2 (1913) (maintenance of 
competition protects people against power of combinations and monopolies); 51 Cong. Rec. 12,934 
(1914) (remarks of Sen. Reed) (unfair competiton defrauds both consumers and producers); id. at 
12,150-51 (remarks of Sen. Cummins) (“unfairness must be tinctured with unfairness to the public, not 
merely with unfairness to a rival or competitor”).

35. In a typical remark, one supporter of the FTC Act described its purpose in the following terms: 
“Fair competition is competition which is successful through superior efficiency. Competition is unfair 
when it resorts to methods which shut out competitors who, by reason of their efficiency, might other
wise be able to continue in business and prosper.” 51 Cong. Rec. 12,146 (1914) (remarks of Sen. 
Hollis).

36. The proposed amendment read in full as follows:

The term “unfair competition” shall embrace all those acts, devices, concealments, threats, 
coercions, deceits, frauds, discriminations, dishonest practices, false representations, slanders 
of business, and all other acts or devices, whether of like nature with those herein enumerated 
or not, done or used with the intent or the effect of which is to destroy or unreasonably hinder 
the business of another or prevent another from engaging in business, or to restrain trade or to 
create a monopoly.

Id. at 13,310 (remarks of Sen. Reed).
37. Id. at 11.385; see id. at 11,229-30 (remarks of Sen. Robinson) (listing eleven types of unfairness, 

all involving competition); id. at 11,104 (remarks of Sen. Cummins) (competition unfair when “resorted 
to for the purpose of destroying competition, of eliminating a competitor, and of introducing 
monopoly”).

The original FTC Act focused, as this language suggests, on “competition.” 
Congress’ principal concern was the relationship between firm and firm, rather 
than between firm and customer.34 This theme recurred throughout the de
bates. The Act’s supporters made it clear that the main purpose of the Act was 
to sustain fair competition and to prohibit methods of competition that drove 
efficient firms out of business.35 An opponent of the original Act proposed an 
amendment that would have made the focus on inter-firm competition even 
more explicit. This would have prohibited firms from engaging in any practice 
that "unreasonably hinder[ed] the business of another.”36 Senator Cummins, 
one of the principal sponsors of the Act, argued that the bill was already lim
ited to such matters: “[T]he only unfair competition that the section will ever 
touch is that competition which has for its object the destruction of competi
tion.”37 Thus, both the supporters and opponents of the new commission 
agreed that it would be concerned primarily with setting the rules of behavior 
among firms.

This focus was still consistent with a jurisdiction over consumer unfairness, 
however. The use of unfair consumer practices could be viewed as one specific 
form of unfair competition. By engaging in unfair consumer practices a firm 
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could realize sales and profits not otherwise obtainable, and could thereby gain 
an improper competitive advantage over other firms.

Congress certainly recognized this aspect of “unfair competition.” Con
sumer unfairness was mentioned several times during the debates as one possi
ble application of section 5. Although these references were very much 
secondary to the prevailing emphasis on purely competitive matters, they were 
accepted without comment as examples of unfair competition. Both the princi
pal sponsors of the FTC Act in the Senate gave such examples. At one point, 
for instance. Senator Cummins stated that it would be unfair competition for a 
firm to adopt a product name that was confusingly similiar to that of an estab
lished brand.38 At another point Senator Newlands was asked if it would be 
an actionable offense for a tire company to falsely claim that its products were 
of identical quality with its competitors’, but cheaper.39 Newlands responded 
that if a person felt injured by these claims he could apply to the Commission 
for relief.40

The reviewing courts also accepted this reading of the statute. In a number 
of early cases they allowed consumer protection matters to be pursued as “un
fair methods of competition.” This was done as early as 1922, in FTC v. Win
sted Hosiery,41 a case against a manufacturer of underwear. Winsted’s 
products were made of a wool-and-cotton blend, but sold under labels which 
falsely implied that they were all wool. The labels included such terms as 
“Merino,” “Australian Wool,” and “Natural Worsted.” The Supreme Court 
held that the use of these terms was an unfair method of competition, since it 
resulted in at least an indirect42 injury to honest competitors. “[W]hen mis
branded goods attract customers by means of the fraud which they perpetrate, 
trade is diverted from the producer of truthfully marked goods.”43

38 Id. at 11,105-06 (“White Laundry” soap versus “Crystal White Laundry Soap”). The situation to 
which Senator Cummins alluded resembled the practice of “palming off”—selling the goods of one firm 
as the products of another. “Palming off” was mentioned frequently in the debates as the common law
definition of “unfair competition.” See id. at 12,934 (remarks of Sen. Reed) (common law defines 
unfair competition as act of one man substituting his goods for those of another). All agreed that the 
FTC must reach this conduct, and the problem was to ensure that the Act would be broad enough to 
reach other matters as well. The drafters eventually accomplished this by adding the words "methods 
of’ to the statute, so that it prohibited “unfair methods of competition.” See id. at 12,145 (remarks of 
Sen Hollis) (explaining that “unfair competition” could be interpreted to have very precise, limited 
meaning).

39. Id. at 11,109.
40. Id. at 11,109. See also id. at 13,229-30 (remarks of Senators Stone & Reed) (consumer aggrieved 

by false claims that one product as good as another may apply for relief under section 5); id. 13.114 
(remarks of Sen. McCumber) (same).

41. 258 U.S. 483 (1922).
42. See id. at 494 (indirectness of harm is no defense). The Court acknowledged that actual con

sumer deception, and hence diversion of trade, might have been caused by the retailers rather than by 
the defendant manufacturer, but still concluded that an action could be brought:

The honest manufacturers may suffer, not merely through a competitor’s deceiving his direct 
customer, the retailer, but also through the competitor’s putting into the hands of the retailer 
an unlawful instrument, which enables the retailer to increase his own sales of the dishonest 
goods, thereby lessening the market for the honest product. That a person is a wrongdoer who 
so furnishes another with the means of consummating a fraud has long been a part of the law 
of unfair competition.

Id
43. Id. at 493.
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Similar results were reached in other cases decided during the 1920’s and 
1930’s. In one such case the Commission challenged a flour-marketing firm for 
falsely implying, by its name, that it was the original grinder of wheat.44 In 
another case the Commission challenged a lottery-type scheme for marketing 
candy to children, reasoning that this violated the public policies against gam
bling reflected in most state statutes.45 In still another case the Commission 
challenged a lumber firm for marketing inferior yellow pine under the mis
leading name of “California White Pine.”46 In each of these cases the 
Supreme Court sustained the Commission, reasoning that such practices di
verted trade from honest competitors.

44 FTC v. Royal Milling Co., 288 U.S. 212, 216-17 (1933). This case is somewhat atypical because 
the primary defense did not rest on the definition of “unfair” but rather on a claim that tne action was 
not “to the interest of the public,” as required by another portion of section 5.

45 FTC v. R.F. Keppel & Bro., 291 U.S. 304, 313 (1934). Keppel is significant because, unlike many 
earlier decisions, it rested on an unfairness theory that involved no element of deception. The children 
were fully informed about how the elements of chance would work. See id. at 307, 309. Hence this case 
precludes any argument that the term “unfair competition" reached only those matters later covered by 
the prohibition against “deceptive acts or practices” and not those covered by "unfair acts or practices.”

46. FTC v Algoma Lumber Co., 291 U.S. 67, 69-72 (1934).
47. Id. at 78.
48. 283 U.S. 643 (1931).
49. Id. at 644.
50. Id. at 645.

Beneath this apparent uniformity of doctrine, however, an important shift of 
emphasis was taking place. The interests of consumers were increasingly per
ceived as important in their own right. More precisely, protecting consumers 
was increasingly perceived as a primary purpose of section 5, rather than as a 
mere consequence of furthering competition. In the lumber case, for example, 
the Supreme Court clearly focused its analysis on consumer harm, and men
tioned competitive injury only as a secondary consideration, and only to the 
mininum extent necessary to satisfy the letter of the statute:

The consumer is prejudiced if upon giving an order for one thing he 
is supplied with something else. In such matters the public is entitled 
to get what it chooses, though the choice may be dictated by caprice 
or by fashion or perhaps by ignorance. Nor is the prejudice only to 
the consumer. Dealers and manufacturers are prejudiced when or
ders that would have come to them if the lumber had been rightly 
named, are diverted to others whose methods are less scrupulous.47

Of course, the Commission still had to show some evidence of competitive 
harm because of the wording of section 5. This requirement, however, ap
peared increasingly inappropriate. It was a diversion from what was emerging 
as a separate purpose of the statute, and it introduced complexities that in
creased the likelihood of procedural errors on the part of the Commission. 
Both these drawbacks were dramatically illustrated in FTC v. Raladam.48

Raladam did not appear to be a dramatic case. It was a perfectly routine 
enforcement action against the manufacturer of a quack patent medicine.49 
The manufacturer advertised this medicine as a cure for obesity, but failed to 
disclose that it included dessicated thyroid among its ingredients and could be 
used safely only under the supervision of a physician.50 The Commission 
found this omission misleading and unfair, and issued a cease and desist or
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der.51 The Commission failed to show, however, that the improper advertise
ments diverted business from honest competitors.52 It assumed that business 
was diverted, and neglected to call any of the competitors as witnesses.53 On 
appeal the Supreme Court held that this oversight deprived the agency of juris
diction. “[T]he paramount aim of the [FTC Act] is the protection of the public 
from the evils likely to result from the destruction of competition or the restric
tion of it in a substantial degree, and this presupposes the existence of some 
substantial competition to be affected.”54 Although sympathetic to the con
sumer-protection aims of the litigation, the Court thought tnat the Commission 
could not pursue those aims directly without additional authorizing 
legislation.55

Technically speaking, the Raladam holding did not impose any insupporta
ble burdens on the Commission. The Commission could meet the Court’s re
quirements simply by producing a competitor at the hearing. As a practical 
matter, however, the decision raised significant legal and administrative diffi
culties. Raladam threatened to complicate problems of proof, to increase the 
cost of proceedings, and to stifle enforcement in industries in which competi
tion was lacking or in which all sellers were engaged in the same misleading 
practices.56 Congress therefore set out to amend the statute so that the Com
mission could bring actions framed specifically in terms of consumer 
protection.57

51. Id. at 645-46.
52. Id. at 652-53.
53. Id. at 653.
54. Id. at 647-48.
55 Id. at 649. The Court reasoned as follows:

It is obvious that the word “competition" imports the existence of present or potential compet
itors. and the unfair methods must be such as injuriously affect or tend thus to affect the 
business of those competitors—that is to say, the trader whose methods are assailed as unfair 
must have present or potential rivals in trade whose business will be, or is likely to be. less
ened or otherwise injured. It is that condition of affairs which the Commission is given power 
to correct, and it is against that condition of affairs, and not some other, that the Commission 
is authorized to protect the public. Official powers cannot be extended beyond the terms and 
necessary implications of the grant. If broader powers be desirable they must be conferred by 
Congress. They cannot be merely assumed by admistrative officers; nor can they be created 
by the courts in the proper exercise of their judicial functions.

Id. The somewhat mechanical nature of this holding departed from the previous judicial practice of 
inferring from the appeal of a particular practice for consumers the requisite injury to competition. See 
FTC v. Royal Milling Co., 288 U.S. 212, 216 (1933) (assuming that practices at issue involved harm to 
competition); FTC v Winsted Hosiery Co., 258 U.S. 483, 494-95 (1922) (improper diversion of trade 
necessarily harms competitors); FTC v. Standard Educ. Soc’y, 86 F.2d 692, 695 (2d Cir. 1936) (taking 
judicial notice that defendant competed with other publishers of encyclopedias), rev'd in part on other 
grounds, 302 U.S. 112 (1937).

56. Holloway v. Bristol Myers Corp., 485 F.2d 986, 992 (D.C. Cir. 1973) (reviewing legislative his
tory) (citing S Rep. No. 221, 75th Cong, 1st Sess. 2-3, 5 (1937); H R. Rep. No. 1613, 75th Cong.. 1st 
Sess. (1937); Hearings on HR. 3143 Before the House Comm, on Interstate and Foreign Commerce. 75th 
Cong., 1st Sess 3-16 (1937)); Testimony of Commissioner Davis and Chief Counsel William T Kellev: 
Hearings on HR. 3143 Before the House Comm, on Interstate and Foreign Commerce, 74th Cong., 2d 
Sess. 3-16 (1937); Statement of Commissioner Davis: Hearings on S.3744 Before the Senate Comm, on 
Interstate Commerce, 74th Cong., 2d Sess. 6, 11-13 (1936).

57. H R. Rep. No. 1613, 75th Cong., 1st Sess. 3 (1937); S. Rf.p. No. 1705, 74th Cong., 2d Sess. 5 
(1936).
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B. THE WHEELER-LEA AMENDMENT

The new legislation took the form of the Wheeler-Lea Amendment, passed 
in 1938.58 The amendment added language to the FTC Act so that section 5 
prohibited not only “unfair methods of competition,” but also “unfair or de
ceptive acts or practices.”59 For our purposes this raised one particularly im
portant question. Was this new language intended wholly as a procedural 
reform, so that the underlying purposes of section 5 would remain as described 
above, or did the legislation grant new substantive powers that might super
sede the goals of the original Act?

58. Ch. 49, 52 Stat. Ill (1938) (codified at 15 U.S.C. §§ 41, 44-45, 52-58 (1976)).
59. Id. § 3, 52 Stat. Ill (codified at 15 U.S.C. § 45(a)(1)).
60. 80 Cong. Rec. 6589 (1936). Senator Wheeler held this same view when the amendment was 

reintroduced and eventually passed two years later: “The legislation establishes no new bureaus and no 
new fields of activity for the Commission, but provides more effective means of accomplishing the 
purposes of the existing law.” 83 Cong. Rec. 3256 (1938).

61. 83 Cong. Rec. 391 (1938). See also id. at 393 (remarks of Rep Mapes) (“a more or less procedu
ral amendment about which there is no controversy”).

62 Remarks of Commissioner Erwin L. Davis: Hearings on S. 3744 before the House Comm, on Inter
slate and Foreign Commerce, 74th Cong., 2d Sess. 13 (1936).

63. The Senate Report, after noting that judicial interpretation of the Commission’s jurisdiction 
under section 5 forced the Commission to prove adverse effects on competition in order to ban an 
unfair practice, stated that “the committee is of the opinion that the Commission should have jurisdic
tion to restrain unfair or deceptive acts and practices which deceive and defraud the public generally 
without being put to the necessity of proving that the competitors of the offender have suffered monetary 
damage.” S. Rep. No. 1705, 74th Cong., 2d Sess. 2 (1936) (emphasis added) The House Report also 
noted that the amendment “is needed to relieve the Government of unnecessary time and expense in 
proving an injury to a competitor as a prerequisite to consumer protection and to the suppression of an 
unfair method in commerce." H R. Rep. No. 1613, 75th Cong., 1st Sess. 9 (1937). Both reports, how
ever, also indicated that the amendment was intended to broaden the FTC's powers to restrain unfair 
acts or practices that harm consumers. S. Rep. No. 1705, 74th Cong., 2d Sess. 3 (1936); H R. Rep. No. 
1613, 75th Cong., 1st Sess. 1 (1937).

The answer, it appears, is that the reform was almost wholly procedural. 
Both of the amendment’s sponsors described it in those terms. Senator 
Wheeler first introduced the amendment in 1936 with the following language:

The present bill is a restatement of the present law upon the statute 
books with comparatively few amendments which the Federal Trade 
Commission has recommended, not for the purpose of adding to their 
powers but for the purpose of aiding them in carrying out their pres
ent powers. . . . The bill under consideration is solely for the pur
pose of removing some of these ambiguities and technicalities which 
make administration difficult and costly. It does not change the fun
damentals of the act in the slightest.60

Congressman Lea similarly envisioned the amendment as procedural in the 
sense that it relieved the FTC of the need to prove injury to competitors.61 
The Commission itself also saw the amendment in procedural terms. At the 
hearings on the bill, Commissioner Davis stated that it would not change the 
actual operation or result of the statute, except for the “requirements of having 
to always prove competition and injury to competitors after all of the other 
elements in the case have been established.”62 In addition, both the House and 
Senate reports indicated that the amendment was more procedural than 
substantive.63
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This is not to say that the Wheeler-Lea Amendment made no substantive 
enlargement in the law. The statute undoubtedly was intended to focus the 
Commission’s attention more directly on the ultimate fact of consumer injury, 
however caused, and thus diluted to some extent the earlier focus on competi
tive considerations. Presumably there are some matters that do harm individ
ual consumers without injuring competition generally, and these maters were 
now brought within the Commission’s jurisdiction for the first time.64 With 
this in mind. Senator Wheeler decribed the bill in terms that seem to go some
what beyond those of purely procedural reform: “In practice the main feature 
will be to relieve the Commission of this burden, but we go further and afford 
a protection to the consumers of the country that they have not heretofore 
enjoyed.”65

64. In the hearings on the bill, Commissioner Davis had observed that “(p]erhaps not one time in a 
thousand cases would there be a case . . . where the Commission was not able to mak[e] out a case by 
competition and injury to competitors.” Remarks of Commissioner Erwin L. Davis, Hearings on S 3744 
before the House Comm, on Interslate and Foreign Commerce, 74th Cong., 2d Sess. 76 (1936) That one 
case, however, could now be brought.

65. 83 Cong. Rec. 392 (1938). One commentator attributes considerable significance to the differ
ence in tone between such remarks and those, quoted earlier, that Senator Wheeler made during the 
1936 debates. Nelson, supra note 3, at 416-17. Professor Nelson suggests that Senator Wheeler actually 
desired an expansive amendment, but was deterred from so stating by the Supreme Court's decision in 
Schechter Poultry Corp. v. United States, 295 U.S. 495 (1935), which struck down the National Indus
trial Recovery Act for delegating broad discretion to the President. Nelson, supra, at 416 n. 12. A law 
increasing the agency's discretion probably would have been held unconstitutionnal under the delega
tion doctrine as then construed. By 1938, however, the Court had significantly relaxed its position on 
delegation; thus, the Senator’s truer feelings could be expressed in his later comments. For the reasons 
given in text, however, this view seems to attribute too much to subtle differences of tone

Ultimately, however, it seems best not to read too much into such language. 
The remarks are certainly no better than ambiguous. They do suggest expan
sive goals for the Wheeler-Lea Amendment, but at the same time they contain 
nothing that is inconsistent with the notion that those goals were to be realized 
through the more direct and effectual application of existing legal principles. 
Since expressions to this latter effect were common in the legislative history, 
and have led to an interpretation of the law that has been settled for more than 
forty years, it seems best to take them at their face value. The Wheeler-Lea 
Amendment was a piece of reform legislation that simplified the Commission’s 
procedures, and set the stamp of legitimacy on its consumer protection activi
ties, but it did not add materially to the agency’s jurisdiction.

C. LESSONS OF THE LEGISLATIVE HISTORY

This legislative history holds four main lessons for the modern-day exercise 
of the agency’s consumer unfairness powers. First, the substantive scope of 
section 5 should be determined primarily by reference to the original 1914 
legislation rather than to the Wheeler-Lea Amendment. Second, the original 
legislation gave the Commission considerable discretion in identifying unfair 
consumer practices. Third, that discretion nonetheless has its limits and does 
not amount to a roving authorization for reform. Fourth, the limits are gener
ally defined by a listing of the factors that are necessary to an informed market 
transaction. These four lessons will be discussed in sequence.

The first lesson of the legislative history is that the scope of section 5 is 
defined primarily by the purposes of the original 1914 bill. As we have noted, 
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the Wheeler-Lea Amendment was procedural. It simplified litigation but it 
did not alter the basic jurisdiction of the agency. Hence that jurisdiction re
mains essentially as it was first defined. Reference therefore should be made to 
the original legislative record whenever the contours of the congressional in
tent become an issue.

The second lesson of the legislative history is that the Commission has con
siderable latitude in identifying “unfair” consumer practices. Reliance on 
such a general standard requires, of course, that the enforcement agency exer
cise considerable discretion. Congress accordingly left the detailed definition 
of the term to the Commission:

It is impossible to frame definitions which embrace all unfair prac
tices. There is no limit to human inventiveness in this field. Even if 
all known unfair practices were to be specifically defined and prohib
ited, it would be at once necessary to begin over again. If Congress 
were to adopt the method of definition it would undertake an endless 
task. It is also practically impossible to define unfair practices so that 
the definition would fit business of every sort in every part of the 
country. Whether competition is unfair or not generally depends 
upon the surrounding circumstances of the particular cases. What is 
harmful under certain circumstances may be beneficial under differ
ent circumstances.66

Courts have also adopted this broad interpretation of section 5 and have 
agreed that the statute was intended to be flexible and evolutionary.67

The third lesson of the legislative history is that the Commission’s discretion 
has its limits. Congress gave the agency a measure of autonomy to exercise 
within certain limits, not a general authorization to reform in any place where 
reform seems beneficial. Congress was acutely conscious that a overly broad 
charter might create constitutional problems. Some legislators therefore op
posed the FTC Act because they doubted its constitutionality.68 Even the bill’s 
sponsors had to stipulate on several occasions that the Act provided for judi-

66. H R Rep. No. 1142, 63d Cong., 2d Sess. 19 (1914). This passage refers to unfair “practices." 
apparently in an effort to use the most inclusive possible word, even though the statute at the time 
spoke only of unfair "competition.” This also confirms that the FTC Act from its beginnings included 
the modern concept of unfair practices. See also S Rep. No. 597, 63d Cong., 2d Sess. 13 (1914) (leav
ing definition of unfair practices to Commission because too numerous to list and new ones could be 
invented).

67. See. eg., Atlantic Refining Co. v. FTC, 381 U.S. 357, 367 (1965) (Congress intentionally left 
development of term "unfair” to Commission); FTC v. R.F. Keppel & Bro., 291 U.S. 304, 310 (1934) 
(nothing suggests “that Congress intended to confine the forbidden methods to fixed and unyielding 
categories”); FTC v Raladam Co., 283 U.S. 643, 648 (1931) (term "unfair” difficult to define precisely). 
Judge Hand explicitly noted that:

The Commission has wide latitude in such matters; its powers are not confined to such prac
tices as would be unlawful before it acted; they are more than procedural; its duty in part at 
any rate, is to discover and make explicit those unexpressed standards of fair dealing which 
the conscience of the community may progressively develop.

FTC v. Standard Educ. Soc’y, 86 F.2d 692, 696 (2d Cir. 1936), rev’d in part on other grounds, 302 U.S. 
112 (1937).

68. Eg., 51 Cong. Rec. 12,816 (1914) (remarks of Sen. Sutherland); id. at 11,113 (remarks of Sen. 
Reed); id. at 8981 (remarks of Rep. Talcott). 
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cial review in accordance with constitutionally required standards.69 The 
courts have recognized the correspondingly limited nature of the congressional 
purposes. One court has stated tnat the Commission was not given “a general 
charter to police the expenditure of the public’s money or generally to do 
whatever is considered by it to be good and beneficial.”70 Moreover, Schechter 
Poultry Corp. v. United States'1' made clear, as some legislators suspected, that 
Congress probably could not have given the agency a general mandate for 
reform without violating constitutional restrictions. That case held the Na
tional Industrial Recovery Act of 193372 to be unconstitutional, in part because 
it delegated unlimited discretion to the President to prescribe standards of fair 
conduct.73 When Congress passed the Wheeler-Lea Act three years later it 
surely would not have attempted a similarly broad delegation. Section 5 must 
therefore be read so as to place reasonable limits on the Commission’s 
discretion.74

69. 51 Cong. Rec. 13,045, 13,066 (1914) (remarks of Sen. Cummins); id. at 11,108 (remarks of Sen. 
Newlands).

70. Alberty v. FTC, 182 F.2d 36, 38-39 (D.C. Cir), cert, denied, 340 U.S. 818 (1950). This case arose 
under somewhat unusual circumstances, and therefore may be distinguished from ordinary FTC ac
tions. The Commission had sought to order affirmative disclosures in advertising for iron-supplement 
pills, stating that these pills ordinarily had no beneficial effects. Id. at 37. The court, however, believed 
that this disclosure came unacceptably close to a forced disparagement of a company’s product. Id. at 
38. But cf. Ward Laboratories, Inc. v. FTC, 276 F.2d 952, 954-55 (2d Cir. I960) (enforcing similar 
disclosures on baldness cure). In any event, the quoted statement seems to represent the court's think
ing on the general need for limits on agency action, rather than a view limited to cases in which the 
agency's action was especially burdensome See also Heater v. FTC, 503 F.2d 321. 327 (9th Cir. 1974) 
(Commission must act within congressional bounds and not seek to cure deficiencies in FTC act); Na
tional Petroleum Refiners' Ass’n v. FTC, 482 F.2d 672, 693 (D C. Cir. 1973) (“Commission is hardly 
free to write its own law of consumer protection"), cert, denied, 415 U.S. 951 (1974).

71. 295 U.S. 495 (1935).
72. Ch. 90, 48 Stat. 195 (June 16, 1933).
73. 295 U.S. at 552-53 (Cardozo, J., concurring). See also id. at 541-42.
74 The Schechter doctrine has since been limited to the extent that courts unquestionably allow 

administrative agencies more latitude today than in 1935. Nonetheless. Schechter has never been over
ruled, and the core of the doctrine still prevents delegations that are excessive by contemporary stan
dards. See generally L. Tribe, American Constitutional Law 284-91 (1978).

75. 51 Cong. Rec. 11,104 (1914). Several congressmen mentioned that the Commission could help 
to sustain competition by collecting and publishing profit data for various firms and industries, so that 
new entries would be encouraged in fields in which profits had become excessive. Id. at 8842 (remarks 
of Rep. Covington).

The final lesson of the legislative history suggests the nature of these limits. 
The dominant theme of the debates was that markets should operate freely 
and openly and that the Commission should suppress unfair trade practices to 
further this goal. The resulting competition and freedom of choice would pro
tect consumers, ordinarily without any need for direct government interven
tion. Hence the consumer protection aspect of section 5 focuses primarily— 
though not exclusively—on the removal of obstacles to the exercise of free and 
informed consumer decisions.

Both the supporters and the opponents of the FTC Act emphasized the im
portance of safeguarding market processes. Senator Cummins, for example, a 
leading supporter, stated that the only reason for establishing the agency was 
to ensure fair and continuing competition.75 Congressman Covington, who 
introduced a similar measure in the House of Representatives, did so with a 
committee report that emphasized competition rather than regulation as the 
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moniter of the marketplace.76 Even Senator Borah, an opponent of the meas
ure in the Senate, agreed in principle that a competitive marketplace would 
tend to protect consumers.77 Judicial decisions and scholarly commentary 
have echoed these comments. The Supreme Court has described both the 
Sherman and FTC Acts as sharing a market focus.78 Two commentators 
reached a similar conclusion about the 1914 Act and the 1938 amendments. 
They concluded that the presumably consistent use of the term “unfair” in the 
two laws suggests that those practices that improperly injure consumers are 
unfair in the same sense that anticompetitive behavior is unfair, because they 
cause an artificial misallocation of consumers’ economic resources.79

These statements do not mean that Congress was concerned exclusively with 
harm to market processes. It is clear that the legislature was originally con
cerned with conduct that injured consumers in other ways as well. For exam
ple, Senator Newlands stated several times that society had a general interest 
in maintaining high standards of business ethics.80 Although such non-market 
considerations are also a goal of section 5, however, courts and the Commis
sion should approach them with considerable reservations.81 As the courts 
have suggested, the concepts involved are insufficiently precise to produce reli
able rules of law.82 As a result, the non-market legislative goals have generally 
been vindicated indirectly, with the Commission reaching unethical business 
conduct through actions directed in the first instance at the resulting harm to 
market processes.

76. HR Rep. No. 533, pt 1, 63d Cong.. 2d Sess. 2 (1914) (bill should not establish agency with 
powers to regulate prices or to control lawful business practices). Representative Covington made a 
similar point in the opening debates on the FTC Act. 51 Cong. Rec 8840-41 (1914). He referred to 
the “administration idea” that President Wilson had presented in his message to Congress on January 
20. 1914 Id.: see HR. Doc. No. 625, 63d Cong., 2d Sess preprinted in 51 Cong. Rec. 1962-64, 1978- 
79 (1914) (text of President’s message). The President desired new trade laws that would minimize any 
direct regulation. “What we are proposing to do, therefore, is. happily, not to hamper or interfere with 
business as enlightened businessmen prefer to do it, or in any sense to put it under the ban. The 
antagonism between business and government is over.” Id., reprinted in 51 Cong. Rec. at 1962-64, 
1978-79.

77. See 51 Cong. Rec 11,187 (1914) (remarks of Sen Borah) (free competition allows individual’s 
errors to be corrected by others). Subsequent congresses have adhered to these same market-oriented 
goals. The 1975 FTC Improvements Act requires, for example, that no trade regulation rule be 
promulgated until its “economic effect" has been taken into account. 15 U.S.C. § 57a(d)(l) (1976).

78. See FTC v. Sinclair Refining Co., 261 U.S. 463, 476 (1923) (both statutes advance public interest 
by furthering competitive processes), quoted with approval in FTC v. Raladam Co., 283 U.S. 643, 647 
(1931). More recently, in Virginia State Board of Pharmacy v. Virginia Citizens Consumer Council, 
Inc . 425 U.S. 748 (1976), the Supreme Court again alluded to the importance of removing constraints 
from free consumer choice:

So long as we preserve a predominantly free enterprise economy, the allocation of our re
sources in large measure will be made through numerous private economic decisions. It is a 
matter ofpublic interest that those decisions, in the aggregate, be intelligent and well in
formed To this end, the free flow of commercial information is indispensible.

Id. at 765.
79 Rice & Keller, supra note 23, at 9.
80. 51 Cong. Rec. 11,109, 11,112 (1914) (remarks of Sen. Newlands) (section 5 covers every practice 

and method between competitors that violates public morals).
81. Notwithstanding Senator Newlands’ remarks, the Supreme Court has observed that section 5 

"does not authorize regulation which has no purpose other than . . . censoring the morals of business
men." FTC v. R.F. Keppel & Bro., 291 U.S. 304, 313 (1934).

82 See id. (suggesting need for market considerations); cf. Continental T V., Inc. v. GTE Sylvania, 
Inc., 433 U.S. 36, 53 n.21 (1977) (“antitrust policy divorced from market considerations would lack any 
objective benchmarks”).
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In short. Congress had some non-economic goals in passing section 5 but 
economic issues were the primary focus of the statute. Congress’ principal 
concern was to protect consumers by enabling them to make informed and 
uncoerced choices in the marketplace, rather than by imposing direct substan
tive regulations on market behavior. The best construction of the Commis
sion's jurisdiction over unfair acts or practices, therefore, will be one that 
emphasizes its market underpinnings.

II. The Early Development Of The Consumer Unfairness 
Jurisdiction

Despite the origins of the consumer unfairness power, the first decisions con
struing it did not focus on market issues in any systematic way. Indeed, the 
Commission did not immediately invoke the full extent of its new authority 
over unfair consumer practices at all. It instead moved cautiously and came to 
embrace the goal of protecting free consumer markets only over a period of 
many years. Thus the agency’s first consumer unfairness cases were limited to 
matters that could have been reached under the law of unfair competition. 
Other early matters were pressed into a legal theory of deception even though 
the agency might have presented them more easily and logically in terms of 
unfairness. Somewhat later the Commission relied on both deception and un
fairness as alternative, overlapping bases to support its decisions and regula
tions. Only within the last decade has the Commission used the unfairness 
theory as a fully independent basis for its actions. This development was 
capped in 1972 when the Supreme Court in Sperry & Hutchinson* 3 gave its 
imprimatur to a case based solely on a theory of “unfair acts or practices.”

83. 405 U.S. at 233; see notes 123-33 infra and accompanying text (discussing Sperry & Hutchinson).
84. See Wolf v. FTC, 135 F.2d 564, 565 (7th Cir. 1943) (lottery type procedures used to determine 

items customers would purchase and price paid). One commentator nas stated that until recently the 
Commission’s consumer unfairness matters have only involved games of chance. Note, Section 5 of the 
Federal Trade Commission Act: Unfairness to Consumers. 1972 Wis. L. Rev. 1071, 1079-80

85. See Feitler v. FTC, 201 F.2d 790, 793 (9th Cir.) (lottery devices used to induce sales of merchan
dise), cert, denied. 346 U.S. 814 (1953).

86. Gellman v. FTC, 290 F.2d 666, 667 (8th Cir. 1961); Surf Sales Co. V. FTC, 259 F.2d 744. 746 (7th 
Cir. 1958); Lichtenstein v. FTC, 194 F.2d 607, 609 (9th Cir.), cert denied, 344 U.S. 819 (1952).

The first round of unfairness cases involved games of chance. Under this 
program the Commission sought to suppress the use of lottery elements as 
sales inducements in merchandizing.83 84 These cases represented the continua
tion of an enforcement effort that dated back at least to the Keppel case, and 
that antedated the Wheeler-Lea Amendment. The cases therefore involved 
situations in which competitive harm to more reticent businessmen presuma
bly could be proven.85 By using these cases as its vehicle the Commission was 
able to introduce the consumer unfairness concept with little controversy or 
risk, although at the price of leaving unclear exactly what new elements this 
concept would add to the law. The Commission also introduced the unfairness 
concept through numerous suits against the suppliers of the lottery parapher
nalia rather than the merchants who ultimately used it.86 Because these cases 
involved firms that were not direct competitors of honest merchants, a direct 
diversion of trade could not be shown. The cases still could have been brought 
under prior law, however, utilizing the well-established principle that to pro
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vide a retailer with the means of engaging in unfair competition was itself 
unfair.87

87 See FTC v. Winsted Hosiery Co., 258 U.S. 483, 494 (1922) (honest manufacturer’s business may 
suffer, not merely through competitor's deceiving retailer, but also through competitor's putting unlaw
ful instrument into retailer's hands).

88 Eg.. Seymour Dress and Blouse Co.. 49 F.T.C. 1278, 1283 (1953); Academy Knitted Fabrics 
Corp.. 49 F.T.C. 697, 700-01 (1952); Fisher & DeRitis, 49 F.T.C. 77. 86 (1952).

89. Stupell Enterprises, 67 F.T.C. 173, 193 (1965). This case rested not only on a theory of nondis
closure. but also on the theory that the manufacturer affirmatively deceived customers when he gener
ally represented that the product was fun and heathful to use. Id at 185. See also Rudolph R. Siebert 
Co.. 49 F.T.C. 1418, 1422 (1953) (nondisclosure that silver polish caused dangerous fumes); The Spors 
Co.. 31 F.T.C 1101, 1105-08 (1940) (nondisclosure that water heater could cause severe shocks).

90 Stupell Enterprises, 67 F.T.C. 173, 186 (1965) Indeed, one commissioner dissented from that 
part of the Commission's order that required the manufacturer to disclose the product’s specific danger. 
Id. at 189-91 (Jones, Comm’r, dissenting) (failure to disclose not deception when every feature of prod
uct visible to purchasers) He concluded that the Commission was laying down a new rule that would 
impose significant burdens on manufacturers. Id. at 190. Thus one commissioner saw in this case the 
shift away from deception and towards consumer unfairness.

91 Seymour Dress & Blouse Co., 49 F.T.C. 1278. 1283 (1953); Fisher & Deritis, 49 F.T.C. 77, 86 
(1952).

92. 16 C.F.R. §408 (1965).
93. 75 F.T.C. 465 (1969), aff'd, 423 F.2d 423 (4th Cir ), cert, denied, 400 U.S. 828 (1970).

The next important round of cases was not actually framed in terms of “un
fairness” at all. In these cases the Commission began to introduce concepts 
that would later become a part of the law of consumer unfairness, but it ac
complished this through an expansive reading of the ban on deception. The 
cases involved a series of unsafe products. Violations of section 5 were found, 
however, not in the presence of those undesirable features in the products, but 
rather in the failure to affirmatively disclose their existence. For example, the 
Commission condemned the failure of various clothing manufacturers to dis
close that their products were highly flammable88 and, somewhat later, the 
failure of a toy manufacturer to disclose that an elastic band might break and 
cause serious eye injury to children.89

The element of deception was probably of secondary importance in these 
cases. In the toy case, although conceding that upon close inspection some 
buyers could determine that the toy was unsafe,90 the Commission neverthe
less ordered the manufacturer to disclose the danger. In the flammable cloth
ing cases the Commission ordered the manufacturers to disclose not only that 
the garments were highly flammable, but also that they were “unsafe to be 
worn as articles of clothing.”91 The extreme nature of these disclosures indi
cated that the Commssion was concerned with more than the mere identifica
tion of the dangers; the Commission also wanted to discourage use of these 
products. Because their potential for harm was so great, simply keeping the 
products on the market was contrary to the emerging concept of consumer 
fairness. Thus the Commission seemed to be moving away from the original 
concept of deception and toward the articulation of a substantive law of 
unfairness.

The transition from deception theory to unfairness theory occurred in three 
matters decided between 1964 and 1972. Though based primarily on decep
tion, each matter articulated a pure unfairness theory as an alternative ground 
for decision. The three matters were the Cigarette Rule,92 All-State Indus
tries?3 and Pfizer ,94
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The Cigarette Rule was an effort to deal with the health hazards of smoking. 
This was to be accomplished through a program of education and disclosure. 
The rule required cigarette manufacturers to include a warning of health risks 
in all cigarette advertising and on each cigarette pack.94 95 The rule, focusing as 
it did on disclosure, was justified primarily by a theory of deception. The 
Commission considered the failure to include health warnings a misrepresen
tation, a failure to disclose material facts, and an abuse of consumers’ reason
able expectations that products offered for sale were not harmful.96 In 
addition to these familiar theories, however, the rule was also justified on the 
separate ground of unfairness. The Statement of Basis and Purpose described 
the three elements of an unfairness theory in a formulation that has influenced 
all subsequent jurisprudence in the consumer protection field. It asked 
whether the conduct at issue (1) violated established public policy; (2) was 
immoral or unethical; or (3) resulted in substantial consumer injury.97 The 
failure to include health warnings was found to be unfair according to these 
criteria.98 By this finding the Commission gave the modern concept of unfair
ness its first articulated appearance in the law.99

94. 81 F.T.C. 23 (1972).
95. 16 C.F.R. §408.1 (1965). Congress subsequently preempted the Cigarette Rule by enacting its 

own cigarette warning scheme. See 15 U.S.C. §§ 1331-1340 (1976). The statute specifically stated, 
however, that it was not intended to cast doubt on the Commission’s jurisdictional authority to have 
promulgated the rule. Id. § 1336. See S. Rep. No. 566, 91st Cong.. 1st Sess. 2652, 2664 (1969); H R 
Rep. No 222, 91st Cong., 1st Sess. 93. 95 (1969).

96. Unfair or Deceptive Advertising of Cigarettes in Relation to the Health Hazards of Smoking. 
Statement of Basis and Purpose, 29 Fed Reg. 8324, 8350-54 (1964).

97. Id. at 8355, quoted in Sperry & Hutchinson, 405 U.S. at 244-45 n.5. This passage is set out in full 
in the text accompanying note 131 infra.

98. 29 Fed. Reg. 8325 (1964).
99 The cases cited in the Statement of Basis and Purpose as examples of prior usage had not at

tempted a formal statement of the unfairness concept. See, e.g, E.T. Moye, 50 F.T.C. 926. 930 (1954) 
(misrepresenting terms in photographic contracts deceptive and unfair); Zlotnick the Furrier, Inc., 48 
F.T.C. 1068, 1086 (1952) (misrepresenting terms in fur sales contracts deceptive and unfair); Norman 
Co.. 40 F.T.C. 296, 301 (1945) (falsifying orders for lamps and then demanding payment deceptive and 
unfair) Indeed, some question existed as to the precedent for the Cigarette Rule One scholar has 
concluded that most of the cases cited for precedent had actually involved deception or unfair methods 
of competition, rather than consumer unfairness. Nelson, supra note 3, at 413, 417-19.

100. 75 F.T.C 465 (1969), affd, 423 F.2d 423 (4th Cir.), cert denied, 400 U.S. 828 (1970).
101. Id. at 490.
102. Id. at 483.
103. Id. at 489.
¡04. Id. at 492-93.
105. Id. at 493-94.

The Commission’s next important assertion of the unfairness theory was in 
All-State Industries.100 Here too the Commission relied on unfairness as an 
alternative to a deception theory.101 The respondent All-State was engaged in 
the sale and installation of aluminum siding.102 The company routinely ac
cepted consumer notes in payment for services and, without notifying the con
sumers. discounted these notes to third-party institutions.103 Because this 
practice made the institutions holders in due course, the consumers were 
obliged to pay the notes even if the siding was installed improperly.104 The 
Commission found this to be deceptive. It reasoned that most consumers 
would not anticipate the possibility of such liability and would not expect their 
legal status to be altered after entering into the transaction.105 The failure to 
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warn consumers in advance of the assignments thus constituted deception by 
omission.106

The Commission also found this practice to be substantively unfair. It first 
described its unfairness jurisdiction in broad and largely procedural terms, 
stating that its mandate was to apply its knowledge and experience to investi
gate, identify, define, and regulate those practices that are contrary to the pub
lic policy embodied in the FTC Act.107 Its duty was “to create a new body of 
law—a law of unfair trade practices adapted to the diverse and changing needs 
of a complex and evolving competitive system.”108 Applying this broad stan
dard to the case before it, the Commission ruled that when the relation be
tween the buyer and the seller is so unequal, the seller’s failure to disclose the 
assignment of a note constitutes an unfair trade practice “in the most clear and 
literal sense of the term.”109 This reasoning contains a few logical lapses.110 
Nonetheless, All-State marked the first significant litigation in which the Com
mission found a sales practice to be unfair due to its adverse effects on con
sumers.111 In reaching this conclusion the Commission openly adopted the 
rationale of the unsafe products cases112 and ruled that the sales technique at 
issue, while it could be understood in terms of deception, could also be charac
terized directly as unfair.

In Pfizer, Inc.113 the Commission abandoned any necessary connection be
tween unfairness and deception, and articulated an unfairness rationale that 
did not rely on any element of misinformation. Pfizer, an important drug and 
pharmaceutical manufacturer, introduced a new sunburn lotion and advertised 
that the product would “actually anesthetize” the nerves in sunburned skin.114 
The Commission charged that these ads were improper because Pfizer had not 
previously substantiated the claims.115 The Commission actually indicated116

106. Id.
107. Id. at 491.
108. Id.
109. Id. at 493. The Commission further described the unfairness in terms of a violation of a con

sumer's ordinary assumptions:
When a seller knows, but the buyer does not know, that the debt contracted by the buyer in 
making a credit purchase will be assigned to a third party, the buyer may be entering into a 
transaction quite different in its characteristics from the one the buyer imagines he is enter
ing. In this circumstance, we find it palpably unfair for a seller who routinely assigns 
instruments of indebtedness executed by his purchasers to third parties to fail to disclose to his 
purchasers that such transfer is contemplated and may result in a substantial alteration of the 
buyer’s rights and liabilities.

Id at 492-93 (footnotes omitted).
110. First, finding a practice unfair if “contrary to the public policy declared in the Act.” id. at 491, 

was a vague and circular standard. Second, the Commission found unfairness, as well as deception, in 
the seller's failure to disclose. Id. at 492-93. To the extent that the seller could wholly cure the viola
tion by disclosure, however, the case seemed to involve only deception

111 This case was unlike the earlier gambling cases, in which the Commission relied on legislative 
determination of public policy in concluding that the practices injured consumers. See notes 288-90 
infra and accompanying text (discussing gambling cases).

112. See notes 88-89 supra and accompanying text.
113. 81 F.T.C. 23 (1972).
114. Id. at 24.
115. Id. at 25.
116. This was the general principle to emerge from the case The case was dismissed on the technical 

ground that the attorneys on each side had relied on such different factual grounds and legal standards 
that the issues were never properly joined Id. at 73. 
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that advertisements made without some reasonable basis would be improper 
on two grounds. First, like the other matters involved in this transitional juris
prudence. they were found to be deceptive. When a seller makes a statement 
about a product he impliedly represents that he had some reasonable basis for 
making that statement. Hence an unsubstantiated claim is always deceptive, 
not necessarily with respect to its substance, but with respect to the degree of 
reliance that may be placed on it.117

117. Id. at 58-59. The distinction between the underlying substance of a claim and consumers' reli
ance on the claim is illustrated by the facts in the case. Although Pfizer introduced evidence substanti
ating the claim, the Commission ruled that this was irrelevant because no such evidence existed when 
the claim was first made. Id. at 67. The only issue was the existence of a prior basis for the claims, not 
their truth or falsity. Id.

118. Id. at 61. The Commission considered this broad definition of unfairness essential for keeping 
pace with changes in the “number, complexity, variety and function[s]” of marketing practices Id

119. Id. at 62.
120. Id.
121. The Commission reasoned that manufacturers, more readily than consumers, could bear the 

financial burden of substantiating the manufacturer’s product claims Id. at 61-62. This approach incor
rectly implies that the Commission has the power to effectuate social changes whenever their benefits 
exceed their costs. Cost-benefit analysis should not be a basis for a finding of fault, however, though it 
may be appropriate in selecting a remedy

122. Id. at 62. During the early development of the unfairness theory the Commission had focused 
more on the effects a practice would have on honest competitors than on the effects these practices had 
on consumers. See notes 84-91 supra and accompanying text (discussing early development of 
unfairness).

123 405 U.S. at 244; see Hobbs, supra note 13, at 1023 (Supreme Court affirmed Commission's 
power to proceed against practices unfair to consumers). Although the Supreme Court decided S A II 
before the FTC decided Pfizer, the contours of Pfizer had been determined by that time. (S A H was 
decided in March 1972, and Pfizer in July 1972.) Thus Pfizer should be treated as the last of the pre-5"<f 
H cases.

The Commission also asserted a wholly independent unfairness rationale. 
As in All-State, it first described its unfairness jurisdiction in broad terms: 
“Unfairness is potentially a dynamic analytical tool capable of a progressive, 
evolving application which can keep pace with a rapidly changing econ
omy.”118 The Commission then concluded that making unsubstantiated 
claims was an unfair practice119 because it materially impaired “a consumer’s 
ability to make an economically rational product choice, and a competitor’s 
ability to compete on the basis of price, quality, service or convenience.”120 
This decision reflected the consumer unfairness doctrine at an early stage of its 
development and therefore contains some elements that would probably not be 
considered appropriate today.121 It nonetheless established two points that are 
central to the modern understanding of the statute. First, by cutting loose the 
unfairness theory from its early moorings in the law of deception, the decision 
articulated an independent principle of substantive unfairness. Second, it 
adopted the same kind of market focus that underlay the legislative debates, 
and in lieu of deception it made central the issue of the “consumer’s ability to 
make an economically rational product choice.”122 With these two steps the 
basic outlines of the consumer unfairness jurisdiction had been established. It 
remained only to obtain Supreme Court approval for this approach.

That approval was obtained in the 1972 case of Sperry & Hutchinson,123 
which involved the operation of the trading stamp industry. Sperry & Hutch
inson, the largest firm in the industry, manufactured stamps and sold them to 
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retail stores. The stores gave them to customers as a bonus on their purchases, 
and the customers redeemed the stamps with Sperry & Hutchinson for addi
tional merchandise. Merchants desired to participate in this plan because it 
fortified their goodwill. A customer who had begun to fill a book at a particu
lar store would be motivated to keep returning to that store until he had accu
mulated enough stamps to complete the book. Sperry & Hutchinson grew 
concerned, however, when the commercial stamp exchanges were opened. 
These exchanges undermined the merchants’ goodwill, and hence their de
mand for stamps, by allowing a consumer to switch to a new store offering 
different stamps and still complete his book through trades. Sperry & Hutch
inson thereupon attempted to halt the operation of the exchanges through a 
number of devices. It threatened litigation, sought and obtained injunctions, 
and claimed to retain title to the stamps themselves. The Commission believed 
that this course of conduct threatened the interests of both consumers and the 
operators of the stamp exchanges,124 and issued a complaint accordingly.

124. 405 U.S. at 234, 236-38.
125. 73 F.T.C. at 1199-200. See generally Note, The Federal Trade Commission and the Green Stamp: 

The Effect Upon Competition of Restrictions on Distribution and Redemption of Trading Stamps, 67 
Mich. L Rf.v. 560 (1969) (discussing Commission's decision); Comment. The Attack on Trading 
Stamps—An Expanded Use of Section 5 of the Federal Trade Commission Act, 57 Geo. L J 1082 (1969) 
(same).

126. Sperry & Hutchinson Co. v. FTC, 432 F.2d 146, 150-51 (5th Cir. 1970). See generally Note. 
Efforts by a Trading Stamp Company to Prevent Unauthorized Exchange or Redemption of Stamps Do 
Not Constitute Unfair Methods of Competition, 49 Tex. L. Rev. 791 (1971) (discussing Fifth Circuit’s 
decision); Comment, Section 5 of the Federal Trade Commission Act: A Source of Protection for Competi
tors and Consumers, 12 B.C. Indus. & Com. L. Rev. 982 (1971) (same); 71 Colum. L. Rev. 476 (1971) 
(same).

127. Sperry & Hutchinson, 405 U.S. at 250.
128. Id. at 244.

The resulting litigation got off to an uncertain start. The Commission first 
decided the case as a competition matter, finding that it was unfair to destroy 
the entire exchange industry.125 The Fifth Circuit reversed, reasoning that the 
competition aspects of section 5 would reach only violations of the letter or the 
spirit of the antitrust statutes, and failing to see how the suppression of the 
stamp exchanges could be characterized in those terms.126 The matter was 
then carried to the Supreme Court.

There the theory of the litigation was substantially altered. Rather than ar
guing the case in competition terms, the Commission presented it as an issue of 
consumer unfairness. Because this was a new ground for the decision the 
Court remanded the matter to the Commission for further proceedings and the 
preparation of a new opinion.127 The Court agreed in principle, however, that 
the matter might be justified in consumer protection terms:

Thus, legislative and judicial authorities alike convince us that the 
Federal Trade Commission does not arrogate excessive power to it
self if, in measuring a practice against the elusive, but congressionally 
mandated standard of fairness, it, like a court of equity, considers 
public values beyond simply those enshrined in the letter or encom
passed in the spirit of the antitrust laws.128

By this holding the Court for the first time considered the unfairness provi
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sions of the Wheeler-Lea Amendment, and for the first time expressly stated 
that this amendment gave the agency powers beyond those it had long exer
cised in the competition field.129 Because this was the first authoritative con
struction of the consumer protection jurisdiction, the Court thought it 
advisable to include some general guidance as to what “public values” might 
properly be considered in future cases and in the S & // matter on remand. 
This it did by quoting in a footnote, with evident approval,130 the three criteria 
that had been laid down in the Cigarette Rule:

129. Id. at 239.
130. Although the Court merely quoted the Commission’s statement without expressly assenting to 

it. the overall context implied approval. The quote was in a footnote to the Court’s holding that the 
Commission could consider certain non-competition values, and was an obvious attempt to illustrate 
what these values might be Id. at 244 n.5. The circuit courts accordingly have assumed that the 
quoted passage reflects the Supreme Court's own views. Spiegel v. FTC, 540 F.2d 287, 293, n.8 (7th 
Cir. 1976); Heater v. FTC, 503 F.2d 321, 323 (9th Cir. 1974).

131. 405 U.S. at 244-45 n.5 (quoting 29 Fed Reg. at 8355); see notes 95-99 supra and accompanying 
text (discussing Cigarette Rule).

132. Policy Statement, supra note 4.
133. Id. Because the S & H tests are rather general, the Commission’s effort to refine them repre

sents the Commission's own policy choices.
134. Id. at 5. The S & H Court had observed that all three criteria need not be independently 

satisfied. See 405 U.S. at 245 n.5.

(1) whether the practice, without necessarily having been previously 
considered unlawful, offends public policy as it has been established 
by statutes, the common law, or otherwise—whether, in other words, 
it is within at least the penumbra of some common-law, statutory, or 
other established concept of unfairness; (2) whether it is immoral, 
unethical, oppressive, or unscrupulous; (3) whether it causes substan
tial injury to consumers (or competitors or other businessmen).131

These so-called “S & H criteria” occupy a special place in the law of con
sumer protection. Although they have never been presented as the only proper 
factors for applying section 5, both the Commission and the Supreme Court 
have found them acceptable. Because little other systematic authority exists on 
the subject they form the most logical framework for an analysis of the current 
law. The Commission’s recent Policy Statement132 actually defined consumer 
unfairness through an elaboration of these three tests.133 The next three sec
tions will review how the Commission now proposes to apply them. The dis
cussion will touch in sequence on the criteria of consumer injury, public 
policy, and unethical or oppressive conduct.

111. The Criterion Of Consumer Injury

The Commission’s recent Policy Statement probably made its greatest con
tribution to the law in the field of consumer injury. The Statement elevated 
consumer injury to a central position in section 5 analysis by emphasizing that 
it was the most important S & H criterion, the “primary focus” of the FTC Act 
and sufficient “by itself’ to establish unfairness.134 The Statement noted, how
ever, that not every consumer injury is legally unfair. Rather, for a consumer 
injury to be actionable under section 5 it must satisfy three tests. It must be 
substantial, injurious in its net effects, and not reasonably avoidable through 
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the exercise of informed consumer sovereignty.135 This section will examine 
each of these elements of consumer injury.

A. THE INJURY MUST BE SUBSTANTIAL

The first hallmark of a cognizable injury is that it is substantial. Congress 
established the FTC to prevent and remedy significant wrongs and to bring 
actions that would have a substantial beneficial effect on the marketplace.136 
Most often a substantial injury is one involving monetary harm. A classic ex
ample would be the seller who entraps or misleads consumers into purchasing 
unwanted goods.137 Sales techniques that impose health and safety risks are 
less common but also can support a finding of unfairness.138

A substantial injury can arise in a number of different ways; it need not take 
the form of a single crushing loss. A recognizable harm may be one that does 
great injury to a small number of people,139 or small injury to a great number 
of people.140 Thus a sales technique that extracts a few pennies each from 
millions of people can still be reached.141 In addition, the Commission may 
halt a practice once it poses a substantial risk of concrete harm even though the 
harm has not yet materialized. The Commission has accordingly based section

135. Id. at 5 (“to justify finding of unfairness the injury .... must be substantial; it must not be 
outweighed by any countervailing benefits to consumers or competition that the practice produces; and 
it must be an injury that consumers themselves could not reasonably have avoided”).

136. Section 5(b) of the FTC Act requires in part that a Commission action be in the public interest. 
15 U.S.C. § 45(b) (1976). This standard occasionally has been used to ensure that the Commission does 
not become involved in a private dispute. See FTC v. Klesner, 280 U.S. 19, 25. 28 (1929) (case involv
ing two competitors owning shops with similar names was private dispute and not in public interest). 
Except for clear cases of abuse, however, the Commission has broad discretion to determine whether an 
action is tn the public interest. See Ford Motor Co. v. FTC, 120 F.2d 175, 182 (6th Cir.) (FTC has 
discretion to determine that preventing misleading ads for auto credit installment plans in the public 
interest), cert denied, 314 U.S. 668 (1941). Judicial reluctance to use this part of the FTC Act reflects 
the practical difficulties of second-guessing an expert agency on the basis of so vague a standard. As a 
matter of principle, however, section 5(b) undoubtedly states the proper goal for case selection.

137 See Holland Furnace Co. v. FTC, 295 F.2d 302, 305 (7th Cir. 1961) (respondent's salesmen 
dismantled home furnaces for “inspection” and refused to reassemble them until customer agreed to 
buy new product or service contract).

138. See Philip Morris, Inc., 82 F.T.C. 16. 17 (1973) (consent decree) (unfair for respondent to dis
tribute sample razor blade that could fall into hands of small children); Chemway Corp.. 78 F.T.C. 
1250, 1252 (1971) (consent decree) (unfair for respondent to sell toothbrush containing mercury); notes 
88-91 supra and accompanying text (discussing unsafe products cases). If matters involving health and 
safety are within the primary jurisdiction of some other agency, however. Commission action might not 
be appropriate.

139 See Disclosure Requirements and Prohibitions Concerning Franchising and Business Opportu
nity Ventures. Statement of Basis and Purpose. 43 Fed Reg. 59,614, 59,636 (1978) (full disclosure of 
franchise information required because of substantial harm to franchisees); cf. FTC v. Raladam Co., 
283 U.S 643, 646-47 (1931) (dictum) (obesity “cure" posed serious health risks for some users).

140 See FTC v. Klesner, 280 U.S. 19, 28 (1929) (FTC has discretion to bring suit when private suit 
would not be brought because “loss to each of the individuals affected is too small to warrant it”); 
Charles of the Ritz Distrib. Corp. v. FTC, 143 F.2d 676, 679-80 (2d Cir. 1944) (FTC can exercise 
jurisdiction when part of public deceived); Advertising of Ophthalmic Goods and Services, Statement 
of Basis and Purpose. 43 Fed. Reg. 23,992, 23,992-93 (1978) (FTC can ban state advertising restrictions 
that increase price of eyeglasses).

141 For example, the failure to post octane ratings on gas pumps might cause several million con
sumers to expend a few extra pennies per gallon for gasoline. Posting of Octane Numbers on Gasoline 
Dispensing Pumps, Statement of Basis and Purpose, 36 Fed. Reg. 23,871, 23,872-73 (1971) [hereinafter 
Octane Rule], False advertising likewise might induce consumers to purchase inexpensive items they 
would not otherwise have purchased. Cf. FTC v. Colgate-Palmolive Co., 380 U.S. 374, 377 (1965) 
(FTC banned false representation that shaving cream would enable consumer to shave sandpaper). 
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5 actions on the potential for both economic142 and physical143 injury, pro
vided in either case that the risk of injury was significant. The Commission 
underscored this point inJ//-57tf/e>144 by observing that “]t]he questioned prac
tice must be judged in light of its capacity to deceive or its unfairness and not 
on the basis of any demonstrated injury to purchasers.”145

142. See Preservation of Consumers’ Claims and Defenses, Statement of Basis and Purpose. 40 Fed. 
Reg. 53,506, 53.511-12 (1975) (FTC could restrict practice of discounting note to holder in due course, 
even though injury to consumers would occur only if dispute arose). See also 51 Cong. Rec. 12,791 
(1914) (remarks of Sen. White) (procedures under FTC Act “largely preventive in their purposes and 
objects”).

143. See Uncle Ben's, Inc., 89 F.T.C. 131, 132-33 (1977) (consent decree) (FTC banned television ad 
showing child cooking food without adult supervision because this might induce children to imitate this 
potentially harmful activity); General Foods Corp., 86 F.T.C. 831, 838 (1975) (consent decree) (FTC 
banned ad implying that certain wild foods were edible because this might induce children to eat poi
sonous wild food).

144. 75 F.T.C. 465 (1969).
145. Id. at 490 n.14.
146. Policy Statement, supra note 4, at 5.
147. Id. at 6. Emotional injury might result when expectations are falsely raised and then abruptly 

thwarted, as might be the case with “miracle” cures. “In an extreme case, however, where tangible 
injury could be clearly demonstrated, emotional effects might possibly be considered as the basis for a 
finding of unfairness.” Id. n.16.

148. Id. at 6.
149. See Advertising of Ophthalmic Goods and Services, Statement of Basis and Purpose. 43 Fed 

Reg. 23,992, 24,000 (1978) (in determining whether practice causes substantial harm to consumers. 
Commission considers both economic and social benefits and losses of practice). In order to weigh 
these competing values, “the Commission may refer to existing public policies for help in ascertaining 
the existence of consumer injury and the relative weights that should be assigned to various costs and 
benefits.” Policy Statement, supra note 4, at 6 n. 17. See notes 266-301 infra and accompanying text 
(discussing role of public policy).

150. The Supreme Court expressly held this in a case arising under the competition side of the stat
ute: “Upon considering the destructive effect on commerce that would result from the widespread use 
of [the practice at issue,] we conclude that the Commission was clearly justified in refusing the partici
pants an opportunity to offset these evils by a showing of economic benefit to themselves.” Atlantic 
Refining Co. v. FTC, 381 U.S. 357, 371 (1965).

The Commission does not concern itself, however, with “trivial or merely 
speculative harms.”146 Ordinarily it will not challenge sales practices that af
fect only a minuscule dollar volume of commerce or involve harms that are too 
intangible to be practicably litigated. Thus the Commission will not ordinarily 
rely on emotional injury and other subjective harms as the basis for an 
action.147

B. THE INJURY MUST OUTWEIGH BENEFITS TO THE CONSUMER

A cognizable harm must also be injurious in its net effects: “[T]he injury 
must not be outweighed by any offsetting consumer or competitive benefits 
that the sales practice also produces.”148 This requirement is important be
cause most business practices entail a mixture of costs and benefits for consum
ers. For example, a change in warranty terms might reduce the scope of 
consumers’ protection, but it also might reduce the initial price of the item. 
The Commission should, of course, bring only those actions that promise a net 
increase in consumer well-being.149

In making this calculation the Commission should consider only the benefits 
that flow to ultimate consumers rather than those going to the firm engaging in 
the unfair practice.150 Presumably the firm would not engage in the practice if 
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it were not beneficial. The critical issue is thus whether the benefits of the 
practice are retained by the firm or passed on to its customers. This inquiry 
may be understood as one specific application of cost-benefit analysis. It seeks 
to determine whether terminating a practice would produce more benefits for 
consumers than it would eliminate.151 This particular use of cost-benefit anal
ysis thus has been identified by the Commission as one of the several essential 
elements in any finding of liability.

151 See Disclosure Requirements and Prohibitions Concerning Franchising and Business Opportu
nity Ventures, Statement of Basis and Purpose, 43 Fed Reg. 59,614, 59,636 n 95 (1978) ("Whatever the 
desirability of 'informed consumers,’ it is clear that public policy considerations are served only when 
the costs of producing such information are justified by the economic harm and injury to consumers 
which would occur without such information”).

152. A market failure in the consumer protection field normally will involve a breakdown in the 
mechanism by which buyers signal their preferences to sellers and sellers inform buyers of what prod
ucts are available. The forces of supply and demand usually communicate these signals very efficiently 
A market failure can result, however, when purchasers do not have sufficient information to choose 
among their alternatives because sellers do not disclose certain information. For a fuller discussion of 
these issues, see Office of Policy Planning, FTC, Consumer Information Remedies (1979) 
(monograph available in FTC public records room).

153. Policy Statement, supra note 4, at 7.

Cost-benefit analysis also figures in Commission jurisprudence in a differ
ent. broader sense of the term which should be distinguished from this. Cost
benefit in the broader sense will require examination of a range of factors that 
might indicate whether a particular case would be a profitable use of agency 
resources. At least three new considerations would then be relevant. First, this 
analysis would look not only at the costs and benefits of the particular practice 
at issue, but also at the costs and benefits of alternative practices, in order to 
determine whether one of these alternatives would improve the net societal 
welfare. Second, this analysis would ask whether the consumer problems at 
issue were caused by a market failure, so that government intervention should 
replace the usual reliance on market forces as a corrective.152 Third, this anal
ysis would consider all the indirect effects that a remedy might have on society 
at large, such as “increased paperwork, increased regulatory burdens on the 
flow of information, reduced incentives to innovation and capital formation, 
and similar matters.”153 This broad cost-benefit analysis offers the Commis
sion substantial discretion to balance all the considerations that bear on the 
wisdom of a particular course of action. Reflecting this fact, it is sometimes 
referred to as a “general balancing test.”

This test is a sensible and important guide for the Commission, but it is no 
more than that. It is a principle of decision to help in the selection and resolu
tion of cases, not a rule of law upon which liability may be predicated in the 
first place. Indeed, a close examination reveals at least five reasons against the 
use of the balancing test in the latter role, and in favor of a more precise, 
ascertainable legal standard. The balancing test does not offer sufficient con
straint, sufficient predictability, sufficient justiciability, sufficient judicial re
view, or sufficient justice.

The first problem with the general balancing test is that it does not subject 
the Commission to sufficient constraints. The law requires that agency discre
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tion be confined within certain limits.154 In addition, an agency needs limits in 
order to operate an efficient enforcement program. If the balancing test were a 
basis for liability, however, the Commission could replace any practice that it 
found produced more burdens than some alternative. Moreover, discretion 
could not be limited by requiring a finding of market failure before the Com
mission could act. If one assumes that a well-functioning market will optimize 
the distribution of goods and information, then any situation that can be im
proved as a result of cost-benefit analysis must have involved an imperfectly 
functioning market.155 The market-failure constraint is therefore largely re
dundant, and a general balancing test thus will not impose sufficient con
straints to be acceptable to the courts as a rule of liability.156

154 See generally I K Davis, Administrative Law Treatise 160-66 (1978) (delegation to agency 
valid when standards and limits established).

155. Because economists often disagree whether a market is functioning well, market failure is an 
ambiguous concept. There will almost always be a reputable economist who believes that a specific 
market is functioning poorly.

156. The courts on several occasions have insisted on constraints in secjion 5 jurisprudence. See 
notes 68-73 supra and accompanying text (discussing need for limits on FTC’s discretion). In Kathe
rine Gibbs School, Inc v. FTC, 612 F.2d 658, 662 (2d Cir. 1979), for example, the Second Circuit set 
aside the Vocational Schools Rule, Proprietary Vocational and Home Study Schools, 43 Fed Reg. 
60,796 (1978), ostensibly for the technical reason that in its statement of basis and purpose the Commis
sion had not sufficiently specified the unfair practices that the rule would prevent. The true reason for 
the decision, however, was perhaps that in some aspects of the case the Commission gave relatively 
little attention to the legal standards of consumer sovereignty, and relatively much attention to the 
expected benefits under a cost-benefit analysis. See 612 F.2d at 663 (court described rule, which would 
have revised schools' incentive structure and thereby reduced number of unqualified students, as “foray 
into the field of education”). For another critique of the balancing test, see Reich. Toward a New 
Consumer Prolection, 128 U. Pa. L. Rev. I. 13-14 (1979).

157. See Address by President Wilson on Additional Legislation for the Control of Trusts and Mo
nopolies, H R. Doc. No. 625, 63d Cong., 2d Sess. 6 (1914) (uncertainly hampers business; businessmen 
desire administrative guidance), reprinted in 51 Cong. Rec. 1962-64, 1978-79 (1914). The Clayton Act. 
rather than the FTC Act, eventually accommodated some of President Wilson's desire for specific 
guidelines. Increased certainty, however, was no doubt to be a desirable effect of all the new trade 
regulation statutes.

158. See 51 Cong. Rec. 13,230 (1914) (remarks of Sen. Reed) (questioning whether § 5 gives suffi
cient notice of illegal conduct; supporting FTC’s development of sufficient guidelines).

Second, the balancing test does not provide sufficient predictability. To the 
extent that cost-benefit analysis increases the Commission’s discretion, the re
sult in a particular case cannot be anticipated. More importantly, if cases are 
decided by a general weighing of all relevant costs and benefits, companies 
seeking to comply with the law will not have discrete legal principles to follow. 
The resulting uncertainty would impose significant burdens on honest busi
nessmen.157 In addition, it would contravene the congressional desire that the 
Commission establish definite standards of commercial behavior.158

The third problem with a balancing test is that it will often make cases im
practicable to adjudicate. A case involving a simple bright-line legal rule can 
be litigated with relative ease since the number of critical facts and issues are 
limited. In a general balancing test, however, all facts relating to a practice are 
relevant, and so the number of issues that must be briefed and argued are 
greatly increased. This tends inexorably to make litigation more time-consum
ing and expensive. This is particularly true of major trade regulation cases, in 
which the stakes can be so high that all parties are motivated to pursue every 
possible argument as fully as possible. Indeed, once an industry exceeds a 
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certain level of complexity it may be impossible to pursue a case under a gen
eral balancing test and litigate it to a determination on the merits.159

159 An instructive episode is the Commission’s litigation against the eight major oil companies, 
which arose under the competition side of the statute but involved such numerous and complex issues 
that the staff eventually was forced to recommend dismissal of the case for procedural reasons alone. In 
re Exxon, D.8934.

160 15 U S.C. § 45(c) (1976).
161 Congress expressed deep concern that the potential breadth of section 5 would make judicial 

review difficult. Senator Reed, for instance, feared that an aggrieved party would “have nothing to 
appeal from except the discretion of a commission exercised under the authority of a law which puts 
everything within its discretion." 51 Cong. Rec. 13,232 (1914). The Senator made this remark in 
connection with a proposed amendment that would have clarified and narrowed section 5 by focusing 
on conduct having certain enumerated competitive effects. Id. at 13,224. Although this proposed 
amendment was eventually rejected by a margin of two votes, id. at 13,235. the sponsors of the FTC Act 
were forced to stipulate that judicial review would be available at least to the extent required by the 
Constitution ¡d. at 13,066 (remarks of Sen. Cummins); id. at 11,108 (remarks of Sen. Newlands).

162 For example, the Commission should not order disclosure whenever the benefits of disclosure to 
consumers outweigh the costs of disclosure to manufacturers. Businesses have certain rights, including 
the right to retain trade secrets and confidential data, cf. Freedom of Information Act. 5 U.S.C. 
§ 552(b)(4) (1976) (exception for trade secrets and confidential information), and the right not to be 
humiliated by having to publicize their misrepresentations. See Warner Lambert Co. v. FTC. 562 F 2d 
749, 763 (D C. Cir. 1977) (amending order that required disclosure of past misrepresentation). Busi
nesses should be deprived of these rights only when some other important social value, such as con
sumer sovereignty, is threatened; they should not lose their rights merely because the majority would 
marginally benefit thereby.

163. Only in determining an appropriate remedy should the Commission weigh all costs and 
benefits.

Fourth, a balancing test would make judicial review very difficult. Under a 
general balancing approach the Commission’s decision will turn on an assess
ment of costs and benefits, inevitably a speculative and subjective exercise. 
The outcome of this assessment will be the agency’s finding of fact. Courts 
may reverse such findings of fact only if they are unsupported by evidence in 
the record.160 Subjective perceptions, however, are difficult to judge against 
this standard of review. Thus a reviewing court will be able to ensure that the 
Commission has followed the proper procedures, but will be unable to review 
the agency’s disposition of the matter on the merits. This construction of the 
statute would defeat Congress’ desire for effective judicial review.161

Finally, a balancing test does not promise sufficient fairness. As a society we 
have never been willing to alter rights or obligations merely because of a calcu
lation of the marginal utility of that change, but instead have insisted on prin
cipled reasons that embody our ideas of justice. As an extreme example, the 
Commission surely cannot order one person to convey all his land to a second, 
on the theory that the second person could put it to better use and that the 
benefits of the measure to society as a whole would therefore exceed the costs. 
The law evidently requires some normative element as well, such as fault on 
the part of the seller or entitlement on the part of the consumer.162

Thus the cost-benefit analysis, although an essential tool for the Commis
sion’s work, is too amorphous to serve as its sole standard of liability.163 Lia
bility must instead be grounded on more precise legal standards identifying 
specific unfair practices and consumer rights. These standards are embodied 
in the concept of consumer sovereignty.
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C. THE INJURY MUST IMPEDE THE EXERCISE OF CONSUMER SOVEREIGNTY

A cognizable injury also must be one that is caused by harm to the exercise 
of consumer sovereignty. This is the concept that the Policy Statement intro
duced in order to add a meaningful degree of rigor and specificity to the law. 
There are many products and circumstances that may be deleterious to con
sumers, but we normally expect the marketplace to be self-correcting and con
sumers to protect themselves.164 An unfairness action therefore will be 
appropriate only when the respondent’s methods have undermined the ability 
of consumers to protect themselves. This reliance on private decisionmaking is 
known as “consumer sovereignty” and is the foundation of our economic 
system.165

164. Policy Statement, supra note 4, at 7.
165. The Policy Statement noted that the focus on “informed consumer choice” has been adopted in 

other statutes. Id. n.20 (informed consumers essential to fair and efficient functioning of free market 
economy) (citing Fair Packaging and Labeling Act, Declaration of Policy, 15 U.S.C § 1451 (1976)). 
For academic discussions of consumer sovereignty, see generally T. Scitovsky. Welfare and Com
petition 245-63 (1951) (consumers demand and producers respond); L. Von Mises, Human Action 
270-73 (3d rev. ed. 1966) (producers must cater to consumer demands to avoid bankruptcy).

166. Consumers are not always wholly rational or “sovereign.” They may be foolish, they may act in 
haste, or they may be swayed by means that society finds acceptable, such as advertising. See generally 
J. Galbraith, The Affluent Society 157-58 (1960) (advertising creates wants in consumers who 
cannot afford them). Nevertheless, the concept of consumer sovereignty clearly assumes that in the 
aggregate consumers will tend to act in a rational manner. Moreover, individual rationality is always 
the goal of the law, if not always the present reality.

167. Policy Statement, supra note 4, at 7 (footnote omitted). It is the understanding of the author 
that the Commission did not use the term “consumer sovereignty” in its statement because it was con

Consumer sovereignty may be understood simply as the exercise of a free 
market choice. It exists when consumers are able to make open, freely-bar- 
gained, arms-length purchase decisions on the basis of a rational assessment of 
the costs and benefits of the particular product involved.166 Or, in other words, 
it exists when all the economic preconditions to a free-market transaction are 
satisfied. Thus consumer sovereignty is exercised whenever a transaction is 
characterized by the absence of coercion, the possession of material informa
tion. and all the other factors necessary to a valid consumer exchange.

The Commission evidently has adopted the defense of consumer sovereignty 
as the heart of its unfairness analysis. Although the Policy Statement does not 
actually use the term, the Commission clearly endorsed the substance of the 
concept:

The injury must be one which consumers could not reasonably have 
avoided. Normally we expect the marketplace to be self-correcting, 
and we rely on consumer choice—the ability of individual consumers 
to make their own private purchasing decisions without regulatory 
intervention—to govern the market. We anticipate that consumers 
will survey the available alternatives, choose those that are most de
sirable, and avoid those that are inadequate or unsatisfactory. How
ever, it has long been recognized that certain types of sales techniques 
may prevent consumers from effectively making their own decisions, 
and that corrective action may then become necessary. Most of the 
Commission’s unfairness matters are brought under these 
circumstances.167
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Thus, the Commission identified harm to consumer sovereignty as the key ele
ment in an actionable consumer injury.

This emphasis on consumer sovereignty has several advantages for the de
velopment of sound legal doctrine under section 5. In the first place it maxi
mizes the freedom of the individual. Purchasers are assured of circumstances 
under which they can express and exercise their own preferences, but their 
decisions are not coerced by substantive government determinations about the 
goods and services that should or should not be made available. Second, this 
emphasis permits a principled integration of the legal theories under the com
petition and the consumer protection components of the statute. Both parts of 
section 5 will then share a free market focus in the sense that the competition 
mission will ensure a range of options for consumers to choose among, while 
the consumer protection mission will ensure that this choice can then be freely 
made.168 Third, the emphasis on consumer sovereignty brings the law into 
closer harmony with the original legislative intent, which was to secure the 
continuation of open market transactions.169

cerned that the term might be misconstrued as implying that consumer interests should always 
predominate over the interests of business.

168. See notes 329-47 infra and accompanying text (discussing unified theory of § 5).
169. See notes 23-82 supra and accompanying text (discussing legislative history).
170. The economic analysis of these concepts is not fully developed, presumably because consumer 

sovereignty tends to be an operating postulate of economics rather than the subject of analysis itself. 
Enough is already known, however, to provide reasonably definite legal guidelines.

171. Policy Statement, supra note 4, at 7 (footnote omitted).

The fourth and greatest advantage to the concept, however, is the increased 
precision that it can bring into the law. It avoids the uncertainties of the bal
ancing test and adds to section 5 the predictability and rigor that economic 
analysis can provide. In other words, the list of economic elements to con
sumer sovereignty will also serve as a list of the principal legal elements in an 
unfairness analysis. Thus a section 5 violation is threatened whenever a trans
action is characterized by the presence of coercion, by a lack of material infor
mation, or by the failure to meet any other economic precondition to a valid 
transaction.170

Although the Commission formally articulated the principle of consumer 
sovereignty for the first time in the Policy Statement, the concept has guided its 
selection of cases for many years. Most were brought, as the Commission ob
served. “not to second-guess the wisdom of particular consumer decisions, but 
rather to halt some form of seller behavior that unreasonably creates or takes 
advantage of an obstacle to the free exercise of consumer decisionmaking.”171 
The cases decided thus far have prohibited five types of seller conduct, each of 
which poses a specific threat to the exercise of consumer sovereignty: (1) overt 
coercion; (2) covert coercion; (3) exercising undue influence over vulnerable 
classes of consumers; (4) withholding material information; and (5) engaging 
in false, deceptive, and misleading statements. These five groups of cases will 
be discussed in sequence.

1. Overt Coercion
Overt coercion represents the clearest and most direct threat to consumer 

sovereignty. By applying this kind of force a seller does not alter but merely 
overrides the consumer’s rational purchase decision. Overt coercion prevents a 
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consumer from making free market decisions, even though he may be able to 
choose from a full range of competitive products, and may possess all the in
formation needed to make an intelligent choice.

Instances of overt coercion are relatively infrequent but not unknown. In 
Holland Furnace Co. v. FTC^1 perhaps the best example of overt coercion, a 
company’s salesmen would dismantle home furnaces for cleaning and inspec
tion and then refuse to reassemble them until the customer agreed to buy addi
tional parts or services.172 173 Although an element of deception was present in 
this scheme,174 the circumstances epitomized the “coercive” technique.175 
Consumers could not escape the need to restore their units to service, and so, 
willingly or not, they often had to purchase replacements from the respondent.

172. 55 F.T.C. 55 (1958), aj^d, 295 F.2d 302 (7th Cir. 1961).
173. Id at 75.
174 Id. The administrative law judge found that the salesmen deceived consumers by falsely claim

ing that reassembling the furnaces “would entail grave dangers of fire, gas and explosion, or that some 
of the furnaces, being those of competitive manufacturers, have passed their useful life and are not 
worth the expense involved, or that the manufacturer has 'gone out of business’ and necessary replace
ment parts are unobtainable.” Id. The Commission adopted these findings. Id. at 91-92.

175. See id. at 91 (company used coercive and “scare” tactics).
176. 458 F.2d 622 (5th Cir. 1972).
177. Id. at 623.
178. For example, one 69-year-old widow entered into contracts totaling $17,820. Id. at 625.
179. Id. As the court described it, the dance studio used “trick advertisements to draw prospects, 

sham dancing analysis tests, relay salesmanship, . . . electronic supervision by management, promises 
of social status and companionship, [and] psychological sales techniques based on past unpleasant ex
periences.” Id.

180. Id. See also Medi-Hair International, 80 F.T.C. 627, 634-35 (1972) (consent decree) (intense, 
emotional sales pressure used to entice customers to sign contract for treatment of baldness).

181. 458 F.2d at 625.

To violate section 5, however, the pressure on a consumer need not be en
tirely irresistible. Congress designed the FTC Act to protect the majority of 
consumers as well as those of exceptional fortitude and willpower. Many peo
ple will yield to pressures that, while well above the commercial norm, are still 
less than flatly compelling. Section 5 therefore should be interpreted to reach 
this lower level of coercion.

The Fifth Circuit apparently accepted this interpretation in Arthur Murray v. 
FTCM6 That case involved the sales practices of a chain of dance studios.177 
The studios sought to obtain contractual commitments from customers for ex
tended series of dance lessons, often costing several thousand dollars per pupil. 
The studios took special efforts to obtain contracts from elderly female custom
ers, whom they thought especially susceptible to high-pressure salesman
ship.178 The court, after describing the sales methods to which the customers 
were subjected, concluded that in many instances the dance contracts were the 
result of “cajolery and coercion.”179 As the court observed, these tactics re
duced one woman to begging from her knees to be allowed to contract.180 Be
cause the customer always had the option of leaving the room or simply saying 
no, the tactics were not literally coercive. They were coercive in a practical 
sense, however, in that a significant number of people made purchases that 
they would not otherwise have made and that they later regretted.181 One 
could therefore deduce that their rational purchase calculus was in some way 
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overborne by the intense social pressures involved. The tactics were therefore 
found to be unfair.

Similar reasoning seems to underlie the Commission’s rule on door-to-door 
sales.182 This rule provides a three-day cooling-off period during which the 
consumer can cancel a contract entered into with a salesman who called at his 
place of residence.183 The rule was justified in large part by the concept of 
coercion. The Commission observed that door-to-door selling often was char
acterized by “subtle psychological techniques” and by a “practiced, skilled, 
and almost hypnotic sales pitch which has been scientifically designed to create 
[in the buyer] his desire for something he may not need, or cannot afford.”184 
This presentation might be particularly effective when delivered in a prospect’s 
home, since he would be unable to withdraw yet reluctant to turn the salesman 
brusquely away. Because many consumers would be unable to resist this ap
proach, the Commission found that door-to-door sales would be unfair unless 
accompanied by a temporary right of recission.185

182. Cooling-ofT Period for Door-to-Door Sales. 16 C.F.R. § 429 (1981).
183. Id. § 429.1(a). See also New Rapids Carpet Center, Inc., 90 F.T.C. 64, 119-20 (1977) (FTC 

order requiring company to provide consumers with written notice of company’s three-day cancellation 
policy).

184 Cooling-Off Period for Door-to-Door Sales. Statement of Basis and Purpose. 37 Fed. Reg. 
22,934, 22,938 (1972).

185. Id. n.41.
186. See Odorizzi v. Bloomfield School District, 246 Cal. App. 2d 123, 131, 54 Cal. Rptr. 533, 540-41 

(1966) (setting forth similar but more elaborate criteria) (quoted with approval in Calamari & Pe- 
rillo, Contracts §9-11 (2d ed. 1977)).

187. Although the number of consumers constituting a “substantial minority” has yet to be defined, 
a reasonable figure might be five percent.

188. The converse is not true: the mere fact that a certain sales technique influences more than five 
percent of the purchasers does not necessarily mean that it is coercive. Many legitimate techniques may 
also be effective in influencing consumer decisions.

These examples seem to establish overt coercion as one recognized type of 
unfair practice. They also suggest the limits on the concept. An actionable 
instance of coercion need not involve a force that is literally unavoidable or 
irresistible, but it nonetheless must be substantial and its effects measure
able.186 This can be determined by reference to two criteria. First, the Com
mission can compare the conduct to the standard practices of that or similar 
industries to determine whether it deviates significantly from sales methods to 
which consumers have already grown accustomed. Second, the Commission 
can estimate the number of consumers whose purchasing decisions would be 
controlled by the sales tactic. Some substantial minority of persons presuma
bly must be swayed before the conduct could be found unfair.187 A number 
below this threshhold would tend to suggest that the conduct was not in fact 
extraordinarily coercive,188 and that the few people who were influenced had 
some unanticipated susceptibility for which the seller should not be held 
responsible.

2. Covert Coercion

Coercion is not always exercised in an overt way. The classic instance of a 
covertly coercive sales tactic is subliminal advertising, which is buried in a 
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carrier message below the threshold of conscious perception.189 This tactic is 
coercive because it bypasses a consumer’s rational defenses and instills in the 
consumer’s mind a completely conclusory desire for a particular product.190 
The practice has therefore been banned by the Federal Communications Com
mission from use in television commercials.191

189. See generally N Westin, Privacy & Freedom 279-97 (1970) (discussion of subliminal 
advertising).

190. Id.
191. Broadcast of Information by Means of “Subliminal Perception” Techniques. 44 F.C.C.2d 1016. 

1016-17 (1974).
192. Some commentators therefore have suggested that the Commission restrict subliminal advertis

ing. See generally Reed & Coalson, Eighteenth-Century Legal Doctrine Meets Twentieth-Century Mar
keting Techniques: F.T.C. Regulation of Emotionally Conditioning Advertising. 11 Ga. L. Rev. 733, 782 
(¡977); Note. Fairness and Unfairness in Television Product Advertising. 7b Mich. L. Rev 498. 549-50 
(1978). Some question remains as to the actual effectiveness of subliminal advertising. The Commis
sion should ban such advertising, however, as long as some risk exists that it effectively influences 
consumer decisions.

193. See Note, Psychological Advertising: A New Area of FTC Regulation, 1972 Wls. L Rev. 1097, 
1112 (advertising increases consumer irrationality).

194 But see Reed & Coalson, supra note 192, at 779 (FTC should ban certain types of associational 
advertising). A similiar distinction between "influence” and “coercion” exists with respect to the com
mon law of undue influence. “It cannot be said that every influence exerted by one person over the 
mind of another is undue. The influence is not undue unless the free agency of the testator has been 
destroyed, and a will produced that such testator did not desire to make." Lyle v Bentley. 406 F 2d 
325, 328 (5th Cir. 1969). See generally 13 Williston on Contracts § 1625 (1970 & Supp. 1981).

195. 291 U.S. 304 (1934).

Subliminal advertising is a near-perfect example of a sales tactic that should 
be found unfair because of the covert harm it does to the exercise of consumer 
sovereignty.192 The concept of covert coercion should be limited fairly closely 
to this situation, however. It should not be extended to other communications 
techniques such as associational advertising that may link, for example, the 
possession of a particular car with the attainment of status, good looks, and 
attractive women. Although associational advertising attempts to introduce 
subconscious, irrational considerations into the purchase decision, and to that 
extent contravenes the goals of consumer sovereignty,193 it differs from sublim
inal advertising in that it leaves the basic decisionmaking mechanisms of the 
mind unimpaired. For this reason it is not truly coercive and thus should not 
result in a finding of unfairness.194 195

3. Undue Influence Over Vulnerable Groups
A “vulnerable group” is one whose members are significantly less skillful 

and knowledgeable than most people in the conduct of routine commercial 
transactions. Due to such persons’ lack of experience it is possible for a seller 
to get an unfair advantage in his dealings with them. In an extreme case his 
advantage may be so great that the transaction no longer reflects the exercise of 
consumer sovereignty.

Some vulnerable groups already have been identified. Children, for exam
ple, are clearly one such group. Although not every commercial transaction 
with a child is necessarily improper, many persuasive techniques, which might 
be marginally proper when used with adults, can be unfair if practiced on a 
child. The lottery techniques for selling candy in FTC v. R.F. Keppel & 
Bro.,™5 for example, were found improper in part because they were directed 
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at “children, too young to be capable of exercising an intelligent judgment of 
the transaction.”196

196 Id. at 309. The lottery in question induced children to purchase candy of inferior quality. Id. 
There was no deception because the children understood the basic operation of the lottery. Rather, the 
children were vulnerable because of their inability to assess the expected value of various outcomes. Id. 
In another case, the operator of a door-to-door sales firm agreed to stop subjecting his sales force, 
composed mostly of young and inexperienced canvassers, to motivational techniques that might have 
been appropriate with adult salesmen. Robertson Products, 87 F.T.C. 255. 258 (1976) (consent decree) 
(company agreed not to set excessive sales quotas or hold badgering motivational meetings). See also 
I T T Continental Baking Co. v. FTC, 532 F.2d 207, 214 (2d Cir. 1976) (describing expert testimony on 
possible effect of advertising on children).

197 On the other hand, contract law provides special protection to the mentally ill. See Restate
ment (Second) of Contracts § 18(c) (Tent. Draft Nos. 1-7, 1973) (listing circumstances under which 
contract entered into by mentally ill person voidable).

198. This applies to “insanity” only above a certain threshold level of severity.
199. The Restatement of Contracts recognizes people under guardianship and intoxicated people as 

two other groups entitled to special protection. Restatement (Second) of Contracts § 18 (Tent. 
Draft Nos. 1-7, 1973).

200. in Travel King. Inc., 86 F.T.C. 715 (1975), the respondents operated a travel service that flew 
seriously or terminally ill patients to the Philippines for sessions of “psychic surgery." Id. at 717. 
Psychic surgery was an outright fraudulent practice whose practitioners purported to open the human 
body with their bare hands and remove diseased tissues. Id. Although the case was based primarily on 
a theory of deception, the Commission noted that the patient’s special susceptibilities justified banning 
the ads entirely rather than relying on the usual remedy of full disclosure. Id. at 774.

201. A bereaved person is ordinarily under extreme psychological stress and is extremely susceptible 
to high pressure sales tactics. See Funeral Industry Practices, Notice of Proposed Rulemaking. 40 Fed. 
Reg 39,901, 39,904 (1975) (bereaved vulnerable to exploitation in funeral industry).

202. Residents of nursing homes, for example, might be vulnerable to exploitation by the operators 
of those homes.

The insane also should be recognized as a vulnerable group, although the 
Commission has yet to consider their situation.197 Like children, members of 
this group have limited experience and cognitive ability.198 Thus, many sales 
techniques, proper in other circumstances, would frustrate the exercise of free- 
market decisions by members of this group.

It is difficult to identify vulnerable groups beyond the two obvious categories 
of children and the mentally impaired.199 There are many other groups that 
are demonstrably less at home in the marketplace than the average, of course, 
but quite few for whom these difficulties are so great that they will make the 
group literally unable to protect itself. A few special cases nonetheless may be 
gaining recognition. One such group, the seriously ill, may be unduly vulnera
ble to inflated promises of new medicine that will restore them to health.200 A 
second group, the bereaved, may be vulnerable to sales presentations closely 
following the death of a relative.201 A third group, the physically dependent, 
may be vulnerable to presentations from those upon whom they are 
dependent.202

These last three groups, however, are legally vulnerable only in certain cir
cumstances rather than in all of their dealings across the board. This certainly 
seems to be the way in which most vulnerabilities actually manifest them
selves. That the law is now evolving in this direction suggests that no addi
tional, presumptively vulnerable groups will be recognized beyond children 
and the insane. This in turn suggests that membership in certain groups, 
which occasionally have been considered for such treatment, should not in fact 
have any legal significance. Thus the poor, for example, should not be consid
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ered a generally vulnerable group. Although they may not always be particu
larly sophisticated consumers,203 they are surely able to handle their affairs 
properly in a far higher percentage of the cases than are members of the first 
two groups. The same is true of non-English-speaking consumers. They have 
sometimes been treated as a vulnerable group,204 but they too are able to pro
tect themselves by the exercise of reasonable precautions. Thus their difficul
ties are not so great as to threaten presumptively the exercise of consumer 
sovereignty in a significant percentage of circumstances.

Even the narrower concept of vulnerability to specific circumstances has its 
limits. It involves a calculus that takes account of both the degree of vulnera
bility of the buyer and the degree of pressure and overreaching by the seller, 
and seems to apply only to cases in which these factors result in a substantial 
danger of rational judgment being overborne. Thus the concept protects 
against the very great susceptibilities of the bereaved. It may also protect poor 
or less educated consumers in certain narrowly defined circumstances. It does 
not, however, mean that anxious parents are vulnerable to claims that a partic
ular product will benefit their child’s development.205 Misleading claims in 
this area can still be prosecuted, of course, but only if they fit within the gen
eral standards of deception rather than the special standards of the vulnerable 
group.

4. Withholding Material Information

Perhaps the most common application of the unfairness doctrine involves

203. A number of proceedings have noted the vulnerability of those who are economically disadvan
taged. See Tashof v. FTC, 437 F.2d 707, 715 (D.C. Cir. 1970) (Commission’s order requiring oral 
disclosure of credit terms reasonably related to its finding that defendant's customers were unsophisti
cated consumers); Williams v. Walker-Thomas Furniture Co., 350 F.2d 445, 448-49 (D.C. Cir. 1965) 
(contract with welfare recipients might be found unconscionable and void on remand); Walker-Thomas 
Furniture Co.. 87 F.T.C. 26, 31 (1976) (consent decree) (respondent’s failure to give low-income cus
tomers who failed to fulfill contractual obligations opportunity to raise valid defenses or to pay amount 
due was unfair practice).

204 For example, the Commission has entered a series of consent decrees requiring retailers to give 
Spanish translations of credit documents if all or part of the sales presentation had been in Spanish. 
Weil & Co.. 87 F.T.C. 406, 409 (1976); Almacenes Hernandez Corp., 87 F.T.C. 400. 403 (1976); Busch’s 
Jewelry Co.. 87 F T C. 394, 397-98 (1976); Daby’s Furniture Corp., 87 F.T.C. 389, 392 (1976); J & J 
Furniture Corp.. 87 F.T.C. 383, 386 (1976). A typical complaint in these cases read in relevant part:

Respondent’s failure to provide customers who only speak, read, write, or understand Spanish 
with a full and complete translation in Spanish of all the documents described in Para

graph Six hereof, deprives a substantial number of Spanish-speaking customers, many of 
whom have been induced to deal with respondents as a result of respondent’s advertisement 
or sales presentations in Spanish, of the opportunity to receive full and adequate disclosure of 
the terms and conditions of any agreements they have entered into, of their rights and obliga
tions under such agreements, and of other written information or notices normally provided to 
consumers at the time of the transaction.

Id. 384-85. See also 16 C.F.R. § 429.1 (1981) (Door-to-Door Sales Rule requires that copy of contract 
and cancellation forms be in same language used in oral sales presentation).

205. in IT T. Continental Baking Co.. 83 F.T.C. 865 (1973), ajfd. 532 F.2d 207 (2d Cir. 1976), the 
FTC complaint raised the issue of parents’ special vulnerability to product claims that deal with chil
dren Id. at 963. The case involved claims that Wonder Bread was especially nutritious and beneficial 
to children’s growth. Id. at 947-53. The Commission found it inappropriate to reach the unfairness 
issue here because the claims were simply false, and thus the practice was illegal regardless of any 
separate ground of special vulnerability. Id. The Commission did state, however, that even truthful 
claims might be unfair if intended to reach some special vulnerability of the audience. Id. 
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the withholding of material information. A consumer ordinarily protects him
self by choosing among alternative products. For his decision to be meaning
ful. however, it must be based on full and accurate knowledge of the 
alternatives. Some sellers have undermined this process by either withholding 
or failing to generate critical data about their products, thus making it difficult 
or impossible for consumers to make informed comparisons. The Commission 
has found these practices to be unfair under certain circumstances.206

206 See generally Gage, The Discriminating Use of Information Rules by the Federal Trade Commis
sion, 26 UCLA. L. Rev. 1037 (1979); Pitofsky, Beyond Nader: Consumer Protection and the Regulation 
of Advertising, 90 Harv. L. Rev. 661 ( 1977); Pridgen & Preston, Enhancing the Flow of Information in 
the Marketplace: From Caveat Emptor to Virginia Pharmacy and Beyond at the Federal Trade Commis
sion, 14 Ga. L. Rev. 635 (1980).

207. Care Labeling of Textile Wearing Apparel. 16 C.F.R. § 423 (1981).
208. Id. §423 1.
209 The Commission also based the rule on a theory of deception, reasoning that consumers legiti

mately could expect forewarning if the clothes they purchased required special care. Care Labeling of 
Textile Wearing Apparel. Statement of Basis and Purpose, 36 Fed. Reg. 23.883, 23,889 (1971).

210. Id.
211. Id.
212. Even this early analysis of injury contained the seeds of later developments, however. The 

Commission noted that consumers did not have enough information to distinguish between clothing 
that was cheap or expensive to maintain. Id. As one factor affecting the clothing market, this could 
have been developed into a consumer sovereignty analysis, although in fact it was not.

213. 16 C.F.R § 306 (1981) (now promulgated under Pub. L. No. 95-297 (1978) (hereinafter Octane 
Rule).

214. Id. § 306.9.

The Commission’s statements on this subject reflect a basic evolution in ra
tionale. The early decisions spoke merely of an absence of information that 
resulted in a harm to consumers. The harms could be of almost any type and 
were all factored into a general balancing test. This formula eventually 
seemed inappropriate, however, because it lacked any specific relationship 
with market considerations. The later decisions then focused more narrowly 
on an absence of information that harmed the exercise of purchase decisions, 
which is a concept much more closely related to that of consumer sovereignty.

The Commission’s first important informational matter was the Care Label
ing Rule.207 This rule required manufacturers to affix a permanent label on 
clothes providing instructions for their proper care and cleaning.208 The Com
mission based its finding of unfairness209 on a variety of general consumer 
harms, including the substantial economic loss to consumers caused by errone
ous assumptions about the care of the clothes, and an inability to choose be
tween clothes according to the cost of their upkeep.210 The Commission 
emphasized its “broad authority to prohibit practices as unfair (even though 
not deceptive) where the record proof shows a substantial economic injury to a 
significant number of consumers.”211 Thus the theory in Care Labeling was 
based upon general consumer injuries flowing from the lack of information, 
rather than upon more specific injuries to the exercise of consumer 
sovereignty.212

The next major informational rule was Octane Rating.213 This required gas 
stations to post a label on each pump displaying the octane rating of the gaso
line that it dispensed.214 The unfairness here, like that in Care Labeling, was 
premised on a variety of general consumer harms, including the monetary risk 
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of damage to the car’s engine.215 Despite its focus on general consumer inju
ries, however, the rule marked the beginnings of a newer concept of unfairness. 
The degree of actual consumer harm was somewhat speculative at best, yet the 
Commission explicitly determined that octane numbers would have to be 
posted even if their omission did not cause any monetary loss at all.216 In so 
doing the Commission was apparently shifting its attention from direct con
sumer harm to the maintenance of consumer sovereignty. The basis for this 
part of the rule seemed to be a tacit notion that consumers could not rationally 
compare and purchase gasolines without knowledge of their octane levels, and 
a tacit general principle that consumers should have all the reasonably avail
able information needed to conduct a rational marketplace transaction.217

The concepts of consumer sovereignty and valid marketplace transactions 
then became explicit in the Eyeglasses Rule.218 This rule prohibited certain 
restraints on the freedom of eye-care specialists to advertise.219 The rule first 
recited the two S & H criteria of consumer injury and public policy,220 and 
then attempted to derive from them a more concrete and operationally useful 
principle. That took the form of ensuring the operation of valid consumer 
markets:

[TJhere is a more general policy on which we can also rely. That is, 
the public policy of this country favors the existence of free markets 
to the maximum extent possible. . . . What is sometimes overlooked 
... is that the existence of competition is only one requisite for a 
functioning free market. There are a number of other factors in
volved such as availability of information, a lack of excessive transac
tion costs, a lack of costs incurred by or benefits accruing to persons 
external to the decision process, and mobility of resources. Thus, the 
Commission’s responsibility to promote the efficient functioning of 
markets has relevance to its interpretation of its mandate to act 
against 'unfair or deceptive acts or practices’ as well as against 'unfair 
methods of competition.’ Acts or practices which cause consumer in
jury by creating, exploiting, or failing to alleviate market imperfec
tions other than a lack of or threat to competition can be unfair

215 Posting of Minimum Octane Numbers on Gasoline Dispensing Pumps. Statement of Basis and 
Purpose. 36 Fed. Reg. 23,871, 23,876 (1971). Some of the injuries were described as follows

(a) it does not provide the consumer with knowledge of the range of octanes available, (b) it 
could conceivably cause the purchase of gasoline of an octane rating so low as to do damage 
to an engine, and (c) it does not assist consumers in operating their automobiles tn accordance 
with the recommendations of the automobile manufacturers concerning the use of gasoline 
and could prevent an owner from recovering costs of repairs under his new vehicle warranty 
provisions.

Id.
216. Id. at 23,877.
217. Id. at 23.876-77.
218. Advertising of Ophthalmic Goods and Services, Statement of Basis and Purpose, 43 Fed. Reg 

23,992 (1978) (hereinafter Eyeglasses Rule|.
219. This rule was later withdrawn in order to consider whether subsequent case law had removed 

the necessity for it. See Virginia Pharmacy Bd v. Virginia Consumer Council. 425 U.S 748, 770 (1976) 
(advertising of pharmaceutical drug prices protected under first amendment).

220 43 Fed Reg. at 24,000-01.
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within the meaning of Section 5.221

221. Id. at 24,001.
222. The Commission followed generally similar reasoning in promulgating the Vocational Schools 

Rule, Proprietory Vocational and Home Study Schools. 16 C.F.R. § 438 (1981) [hereinafter Vocational 
Schools Rule], which required vocational schools to disclose their graduation and dropout rates. Id. 
§ 438.3. The Commission observed that “information in the hands of consumers facilitates rational 
purchase decisions; and moreover, is an absolute necessity for efficient functioning of the economy." 43 
Fed Reg. 60,796, 60,805 (1978). The rule was set aside and remanded by the United States Court of 
Appeals for the Second Circuit on other grounds. Katherine Gibbs School (Inc.) v. FTC, 612 F.2d 658, 
662 (2d Cir. 1979). The Commission has therefore stayed its effective date 45 Fed. Reg 1011 (1980).

223. Labeling and Advertising of Home Insulation. 16 C.F.R. §460 (1981) [hereinafter R value 
Rule].

224. Id. §460.12.
225. Labeling and Advertising of Home Insulation, Statement of Basis and Purpose, 44 Fed. Reg. 

50.218, 50,222 (1979).
226. Id. at 50,223.
227. Disclosure of this information has been required in at least one instance. See Incandescent 

Lamp (Light Bulb) Industry, 16 C.F.R. § 409.1 (1981) (requiring statement of “average laboratory life 
expressed in hours").

The Eyeglasses Rule seemed to say, in effect, that consumer unfairness would 
be present wherever a restraint of information created a market imperfection 
and thereby caused consumer injury.222

This formulation was almost immediately narrowed still further. “Market 
imperfection” is itself a relatively broad concept, embracing factors such as 
transaction costs or imperfect capital markets as well as difficulties with con
sumer choice. The Commission, however, focused its analysis on consumer 
choice in the R-value Rule, which was promulgated the following year.223 
This rule required a statement of thermal resistance qualities (or R-values) in 
ads for various types of home insulation.224 It was based primarily on unfair
ness rather than on deception, and the Commission’s finding of unfairness 
rested squarely on a theory of consumer information. Because market forces 
had not caused most firms to announce the R-values of their products, con
sumers could not make fully-informed, rational purchase decisions, and were 
thereby suffering injury.225 This combination of market imperfection, im
paired choice, and consumer injury seems to set out the most current Commis
sion test for information disclosure:

Given the nexus between healthy competition and consumer welfare, 
and considering a market’s own capacity to eliminate imperfections, 
the test of unfairness here is whether the acts or practices at issue 
inhibit, and are likely to continue to inhibit, the functioning of the 
competitive market in a manner that causes harm to consumers.226

This kind of test raises, in particularly acute form, the problem of limits. If 
we were to insist on perfect information we would produce an unmanageable 
quantity of data. There are obviously a great many pieces of information 
about a product that consumers might want. They might wish to be informed 
about its life expectancy,227 the manufacturer’s costs and profit margins, or 
about the manufacturer’s policy on trade with the Soviet Union. This data is 
not necessarily trivial or cumulative. An awareness of the production costs 
and markup involved, for example, would be highly relevant to a rational 
purchase decision. Even the information on trade policy might be important 
to some consumers. Yet the Commission surely would not require such time
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consuming data to be compiled or such sensitive data to be released. It is 
therefore necessary to find general principles that will define the area within 
which mandated information disclosure is appropriate.

The limiting principle cannot well be some variant of the general balancing 
test, such as one weighing the public’s interest in the information against the 
costs to the manufacturer of providing it. That course would raise all the 
problems of predictability and justiciability that were discussed above in con
nection with the general balancing test. Moreover, given the great numbers of 
people in the general public, and the usually small costs associated with 
printed information disclosure, it is likely that a balancing approach would 
result in the Commission and the courts mandating disclosure in an unreason
ably large number of cases. A better course would therefore be to define the 
required information more directly in terms of consumer sovereignty.

The Commission has not yet decided enough of these matters to determine 
exactly how this connection should be made. In theory, however, disclosure 
would seem appropriate with respect to three general classes of information. It 
should certainly be required when necessary to identify the two basic elements 
of a transaction—the item to be sold and the price to be paid. Without this 
basic information consumers could hardly exercise free choice. In addition, 
disclosure should be required to counteract any widely held but false belief 
about a product.

Price Disclosure. Consumers cannot make rational purchase decisions
without knowing what a product will cost. The Commission can therefore or
der the disclosure of this information, on the ground of consumer sovereignty, 
if a seller for some reason has declined to make it available. Because sellers 
must specify a price in order to be paid, of course, this problem arises only 
indirectly. For example, many professional associations have encouraged the 
promulgation of ethical rules prohibiting members from advertising the price 
of their services.228 Although these rules do not prevent practitioners from 
eventually disclosing prices in response to a consumer’s inquiry, they do pro
hibit public advertising of prices and thus make rational comparisons diffi
cult.229 The Commission has therefore moved to strike down these ethical 
rules under its consumer unfairness jurisdiction. Although the Commission 
has merely prohibited restrictions on price advertising230 rather than actually 

228. See, eg., Bates v. Stale Bar of Arizona, 433 U.S. 350, 355 (1977) (Supreme Court of Arizona 
rule restricting price advertising by lawyers); Virginia Pharmacy Bd. v. Virginia Consumer Council. 
425 U.S. 748, 749-51 (1976) (Virginia statute restricting price advertising by pharmacists); American 
Medical Ass'n v. FTC, 638 F.2d 443. 449 (2d Cir. 1980) (AMA rule restricting price advertising by 
doctors), cert, granted, 101 S. Ct. 3108 (1981); Eyeglasses Rule, supra note 218 (discussing statutes and 
ethical rules restricting price advertising by optometrists).

229. See Bates v. State Bar of Arizona, 433 U.S. 350, 376 (1977) (Supreme Court of Arizona's rule 
prohibiting lawyer advertising inhibits free market mechanism whereby sellers inform purchasers of 
terms of exchange); Virginia Pharmacy Bd. v. Virginia Consumer Council, 425 U.S. 748, 765 (1976) 
(knowledge of prices needed for making intelligent, well-informed decisions).

230. Advertising of Ophthalmic Goods and Services, Statement of Basis and Purpose, 43 Fed Reg. 
23,992 (1978). Three factors have slowed Commission activity in this area in recent years. First, the 
Supreme Court has prohibited price advertising restrictions on first amendment grounds, see note 229 
supra, thus reducing the urgency of agency action. See Retail Prices for Prescription Drugs. 43 Fed. 
Reg. 54,951, 54,591 (1978) (proposed FTC rule striking down state restrictions on advertising of pre
scription drug prices withdrawn because Supreme Court case accomplished same result) (citing Vir
ginia Pharmacy Bd. v. Virginia Consumer Council, 425 U.S. 748 (1976)). Second, the Commission also 
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mandating price disclosure,231 the decisions clearly recognize the important 
role that price disclosure plays in ensuring consumer sovereignty.

challenged price-advertising restrictions on competition grounds, thus reducing the need to proceed on 
unfairness grounds. See American Medical Ass'n v. FTC, 638 F.2d 443. 444 (2d Cir 1980) (AMA’s 
rule restricting price advertising by doctors inhibits competition among doctors), cert, granted. 101 S. 
Cl. 3108 (1981). Third, controversy surrounds the Commission’s preempting state laws. See generally 
Hearings on the FTC's Activities Concerning State Regulated Professions before the Subcomm, on Con
sumers of the Senate Comm, on Commerce, Science, and Transportation, 97th Cong., 1st Sess. (1981). 
None of these considerations, however, cast doubt on the Commission’s jurisdiction to find that restric
tions on price advertising are unfair to consumers.

231. One of the terms proposed by the FTC staff in the rule regulating the funeral industry would 
have required funeral home operators to disclose the prices of their services in response to telephoned 
consumer inquiries. Funeral Industry Practices. Proposed Rulemaking. 40 Fed. Reg. 39,901, 39,901-02 
( 1975) The staff reasoned that price disclosure was needed for consumers to make informed decisions. 
Id. at 39,905.

232. Under this rationale the Commission presumably could require disclosure of a product's scrap 
value and disposal costs, or even the accident rates and costs of hospitalization associated with its use.

233. See Consumer Credit Protection Act, 15 U.S.C. § 1601 (1976 & Supp 1981) (requiring disclo
sure of consumer interest rates); Motor Vehicles Information and Cost Savings Act. 15 U.S.C. 
§ 2006(a)(1)(A) (1976 & Supp. 1981) (requiring disclosure of automobile fuel economy and estimated 

There will be a continuing temptation to construe the concept of price some
what more broadly than this. In some senses the “price” of an article consists 
not only of the money needed to purchase it in the first place, but also the 
additional sums needed to keep it repaired and operating over its lifetime. An 
item’s true cost to consumers is thus the total expense incurred in securing the 
services that the product provides. This view is probably the better reflection 
of economic reality. It certainly deals with the kind of data that most consum
ers would consider relevant. It has, however, too few limits to be satisfactory 
as a rule of legal liability. If disclosure were tied to this broader concept of 
price a seller would be forced to disclose innumerable pieces of price-related 
information. A car dealer, for example, might have to disclose the costs associ
ated with a vehicle’s gas mileage, insurance rates, repair expenses, use of re
placement parts, life expectancy, and any other real items that can be 
expressed in monetary terms. However, virtually any aspect of property own
ership or product attribute can be translated into monetary terms.232 If the 
Commission adopted such a broad concept of cost disclosure, therefore, it 
would have virtually unlimited power over product information. To avoid this 
result it seems necessary to limit the concept of price, which must be disclosed, 
to the initial purchase price only.

In the event that this standard proves too restrictive, however, there is one 
other point at which a reasonably principled line might be drawn. The Com
mission could require sellers to disclose, in addition to the initial purchase 
price, those operating costs that consumers necessarily would incur due to the 
product’s physical characteristics. The very inevitability of these costs makes it 
particularly appropriate to treat them as part of the purchase price. Thus, for 
example, the energy consumption of a refrigerator could be ordered disclosed, 
as could the gasoline mileage of a car, or the interest cost of a credit transac
tion. All these quantities are constants and will not vary with the individual 
purchaser. All of these items are already being disclosed under special statu
tory mandates, moreover, which tends to confirm the feasibility and benefit of 
this approach.233 Ultimately, however, a line drawn at this particular point 
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must appear somewhat arbitrary. Many other operating costs, such as those 
associated with breakdowns and repairs, are not inevitable but can be ex
pressed through statistical predictions that are as relevant and meaningful as 
any other cost data. Thus a rule excluding this type of predictive data may be 
less than wholly principled. Nevertheless, if a line must be drawn at some 
point other than the initial purchase price, this seems the most logical point at 
which to do it.

Product Identity Disclosure. The second subject for disclosure is the
identity of the product being sold. Again, this must be known in order for 
consumers to make rational and sovereign purchase decisions. A product’s 
identity is more than its generic name, however, which in itself is largely irrele
vant to the purchase decision. What the consumer actually purchases is the 
product’s set of performance characteristics.234 In order to support the exercise 
of consumer sovereignty, therefore, the Commission can require the disclosure 
of product identity expressed in terms of its performance at the fundamental 
task for which it is primarily purchased. Consumers purchase insulation for its 
thermal resistance qualities, for example, and so the Commission can require 
sellers to identify it in terms of its R-value.235 Under a similar rationale the 
Commission has ordered disclosure of the octane of gasoline236 and the place
ment records of vocational schools.237 More generally, to ensure consumer 
sovereignty the Commission can require sellers to disclose any of a product’s 
primary characteristics that significantly affect consumers’ purchase decisions.

annual fuel cost); Energy Conservation and Protection Act, 42 U.S.C. § 6294(c)(1) (1976) (requiring 
disclosure of energy operating costs of consumer products).

234. A consumer does not shop for an “air conditioner.” for example, as much as for a device that 
will provide a certain number of BTU’s of cooling capacity.

235. See R-value Rule, supra note 223.
236. See Octane Rule, supra note 213.
237. See Vocational Schools Rule, supra note 222. The Vocational Schools Rule made the connec

tion between product attribute and mandatory disclosure particularly clear. The relevant attribute here 
was the degree to which these courses prepared students for employment, and thus the schools were 
required to disclose placement rates only if they had made express claims that a course would ensure 
jobs or increase earnings. 16 C.F.R. § 438.3(b) (1981), effective date staved. 45 Fed. Reg. 1011 (1980).

238 Consumers are not left wholly unprotected as to these matters, however. They will have reason
able expectations that an auto’s performance in these respects is at least within a certain range. If the 
performance in fact fails to reach the minimum standard, and that information is not disclosed, it can 
be considered a form of deception by omission. See text accompanying notes 244 & 252 infra.

Like the principle of price disclosure, this requirement could be carried too 
far. Products have any number of characteristics in addition to the perform
ance of their primary task. Disclosing secondary characteristics might affect 
consumer decisions only marginally, however. To keep the unfairness doctrine 
within reasonable limits these less important product attributes should not be 
subject to mandatory disclosure. The primary function of an automobile, for 
example, is to provide transportation. It may also be desirable that the car 
provide that transportation safely, for many years, and with few breakdowns, 
but these involve its secondary characteristics. Thus the Commission should 
not ordinarily require that product identity be disclosed in terms of safety rec
ord, life expectancy, or frequency of repairs.238

Here too an intermediate position is available in case this requirement 
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proves too restrictive. Disclosure of information about secondary characteris
tics could be required when the manufacturer can produce and disseminate the 
data more economically than individual consumers.239 For example, the 
Commission could require disclosure of the presence and safety of the preserv
atives used in a particular food, since this information is readily available to 
the processor but could be obtained by the consumer only with considerable 
difficulty, if it all. This approach has some obvious attractions in terms of 
giving consumers additional and significant data.24" In actual application, 
however, it will have most of the drawbacks of the balancing test. Since the 
standard involves an assessment of the relative burdens on sellers and consum
ers, its application will again be dependent on the Commission’s judgment, 
which will be difficult to predict, and, inevitably, in the eyes of some people, 
arbitrary. Despite its undeniable benefits, therefore, the costs of this approach 
seem too high. The better course would be to base the standard of liability 
more strictly on the core concept of consumer sovereignty, which provides the 
legitimizing basis for all activity in the field of consumer protection.

239 For an elaboration of this view, see Reich, Toward a New Consumer Protection. 128 U Pa. L. 
Rev. 1 (1979).

240 A comparison with tort principles suggests that the common law may in fact be able to allocate 
such complex rights and duties in a relatively efficient way. For an analysis of tort law in economic 
terms, see Brown, Toward an Economic Theory of Liability, 2 J. Legal Stud. 323 (1973).

241 Other rules also can be explained in terms of correcting misconceptions. The Mail Order Mer
chandise Rule, for example, provides that sellers must offer the buyer a chance to cancel the transaction 
if the seller is unable to ship the goods within 30 days. Mail Order Merchandise, 16 C.F.R. 
§ 435.1(b)(1) (1981). This rule presumably is intended to correct situations in which the buyer errone
ously but reasonably assumes that the seller will ship the goods in the ordinary course of business.

242 Royal Baking Powder v. FTC, 281 F. 744, 750 (2d Cir. 1922) (firm altered recipe for baking 
powder and substituted inferior ingredient, which it had truthfully advertised for previous sixty years 
that it did not use). The Commission ordered the company to cease and desist from using the old label 
and from representing that it was selling the same baking powder that it had been selling for years, ¡d. 
See also Waltham Watch Company v. FTC, 318 F.2d 28, 29-32 (7th Cir.) (ordering appellant to cease 
using predecessor’s well-known name for marketing watches), cert, denied, 375 U.S 944 (1963).

243. See Warner-Lambert Co. v. FTC, 562 F.2d 749 (D.C. Cir. 1978), cert, denied, 435 U.S. 950 
(1979); Amstar Corp., 83 F.T.C. 659, 672-73 (1973) (consent decree) (ordering sugar manufacturer to 
advertise that Domino sugar not source of strength, energy, and stamina); Ocean Spray Cranberries, 80 
F.T.C. 975, 982-83 (1972) (consent decree) (ordering manufacturer to advertise that Ocean Spray Cran-

Correcting Misconceptions. Finally, the Commission may order disclo
sure to counteract consumer misconceptions that exist or would be likely to 
occur. Although misconceptions are not necessarily as detrimental to the 
transaction as failure to disclose price and product identity, they can nonethe
less distort consumer choice seriously enough to warrant correction. The Care 
Labeling, Vocational Schools, and original Cigarette Rules all reflect this sup
position. Most consumers probably would assume that an article of clothing 
would not require extraordinary care; that schools would not enroll unquali
fied students; and that products for personal use would not be harmful.241 Dis
closure was designed to correct these misconceptions. The Commission has 
required this type of disclosure ever since its beginning. As early as 1920 it 
ordered a food manufacturer to disclose a change in its ingredients that most 
buyers probably would not have anticipated,242 and in recent years it has uti
lized corrective advertising orders to offset the continuing false impression left 
by deceptive ads.243
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The topic of consumer misconceptions leads us to the general subject of de
ception. Misconceptions of this sort can be corrected not only under a theory 
of “withholding information,” but under a theory of deception as well. The 
failure to correct a known false assumption is a recognized form of decep
tion,244 and deception is itself illegal under section 5.

berry juice does not contain more vitamins and minerals than tomato or orange juice); ITT-Continental 
Baking Corp., 79 F.T.C. 248. 255 (1971) (consent decree) (ordering bread baker to advertise that Protile 
bread not effective in weight reduction).

244 See Mohawk Refining Corp. v. FTC, 263 F.2d 818, 821 (3d Cir.) (failure to disclose that motor 
oil not new oil but “re-refined" from crankcase drainings deceptive), cert, denied, 361 U.S 814 ( 1959); 
Lorillard Co v. FTC, 186 F.2d 52, 58 (4th Cir. 1950) (failure to correct misconception created by 
advertisement deceptive). See also cases cited notes 88-89 supra (involving deceptive nondisclosures).

245. See notes 58-60 and accompanying text (discussing Wheeler-Lea Amendment).
246. 258 U.S. 483 (1922).
247. Id. at 493.
248. 291 U.S. 67 (1934).
249. Id. at 78. Even in the original legislative debates, deception was considered an integral part of 

the business abuses under discussion. See 51 Cong. Rec. 8861 (1914) (remarks of Rep. Hinebaugh) 
(proposed Progressive Party legislation would reach “all cases of material overcapitalization, unfair 
competition, misrepresentation, or oppressive use of credit”) (emphasis added).

250. Montgomery Ward & Co. v. FTC, 379 F.2d 666, 670 (7th Cir. 1967); Charles of the Ritz Dis- 
trib.. Inc. v. FTC, 143 F.2d 676, 680 (2d Cir. 1944). The Commission can act in its expert capacity in 
determining that an ad has a tendency or a capacity to deceive. Chrysler Corp. v. FTC, 561 F.2d 357, 
363 (D.C. Cir. 1977); Jay Norris Corp., 91 F.T.C. 751, 836 (1978).

5. Deception

Deception is actually illegal under section 5 in two separate ways. It is, of 
course, specifically banned by the prohibition against “deceptive acts or prac
tices.” It is also, more fundamentally, an unfair consumer practice. It is a 
tactic that impedes the exercise of consumer sovereignty by leading a pur
chaser to buy items that he would not desire if their true nature were known. 
Although deception is generally regarded as a separate aspect of section 5, in 
its underlying rationale it is really just one specific form of unfair consumer 
practice.

The case law has long recognized that deception was a specific application of 
the other prohibitions in the FTC Act. Even before the Wheeler-Lea Amend
ment expressly added either deception or consumer unfairness to the statute,245 
the courts reached deception as a form of unfair competition. In FTC r. Win
stead Hosiery Co.246 the Supreme Court stated that “when misbranded goods 
attract customers by means of the fraud which they perpetrate, trade is di
verted from the producer of truthfully marked goods.”247 Similarly, in FTC v. 
Algoma Lumber2** the Court found honest advertisers to be harmed when or
ders were “diverted to others whose methods are less scrupulous.”249

Although deception is in principle a subset of consumer unfairness, how
ever, it is treated, for most practical contemporary purposes, as a separate body 
of law. The substantive law of deception is therefore beyond the scope of this 
article. Only its broadest outlines will be reviewed here. False or deceptive 
advertising is illegal. The Commission need not show that an ad has misled 
anyone in particular, but only that it has a tendency or capacity to deceive.250 
To be deceptive an ad need not fool a person of superior or even average 
scepticism; the Commission can insist on advertising clear enough so that even 
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relatively susceptible persons will not be misled.251 The deception may occur 
through omission as well as through affirmative representations.252 It may also 
involve a collateral term of sale, such as delivery schedules, as well as the basic 
characteristics of the product.253 By prohibiting certain types of deception on 
a per se basis the Commission can avoid prolonged inquiry into the circum
stances of an individual case.254

Two specific forms of deception are particularly significant to the develop
ment of the consumer unfairness doctrine. The first is ad substantiation. This 
is important because it illustrates the interplay between unfairness and decep
tion theories. The Commission has held that it is deceptive for a merchant to 
make an advertising claim for which he lacks a reasonable basis, regardless of 
whether the claim is eventually proven true or false.255 By the mere act of 
making a claim the advertiser implies that there are grounds to support it; if 
these grounds do not exist the implied claim is necessarily false.256 Precisely 
because unsubstantiated ads are deceptive in this manner, however, they also 
affect the exercise of consumer sovereignty and thus constitute an unfair act or 
practice.

A second application of deception theory is the Holder In Due Course 
Rule.257 The rule is significant because it illustrates the outer limits of the 
consumer sovereignty approach, and marks the point at which analysis shifts 
to the vocabulary of public policy instead. The Commission promulgated the 
rule to preserve certain consumer defenses in credit transactions. Specifically, 
it limited a credit seller’s ability to transfer consumer notes to a third party and 
thereby bind the consumer to pay for a product even if it turns out to be 
defective.258

The Holder Rule was based on two quite different rationales. One is famil-

251. Charles of the Ritz Distrib., Inc. v. FTC, 143 F.2d 676. 680 (2d Cir. 1944); see FTC v. Winstead 
Hosiery Co.. 258 U.S. 483, 493-94 (1922) (misleading terms, though known in the trade, misled public 
and were thus deceptive). Of course, the law cannot go entirely to an extreme in protecting the ''igno
rant. the unthinking, and the credulous,” Charles of the Ritz Distrib.. Inc. v. FTC. 143 F.2d at 679, 
without losing its basic tie to the average man

252. P Lorillard Co. v. FTC, 186 F.2d 52, 58 (4th Cir. 1950) ("To tell less than the whole truth is a 
well known method of deception”).

253. Jay Norris Corp., 91 F.T.C. 751, 848 (1978) (deception involving of collateral as well as basic 
terms of sale), modified. 598 F.2d 1244 (2d Cir.) (modified for clarity), denied. 429 U.S. 818 (1979).

254. See Koscot Interplanetary. 86 F.T.C. 1106, 1181-82 (1975) (per se ban of pyramid sales scheme).
255. See notes 113-20 supra and accompanying text (discussing Pfizer. Inc.)
256. In National Commission on Egg Nutrition, 88 F.T.C. 89 (1976), enforced in part. 570 F.2d 157 

(7th Cir. 1977), cert. denied, 439 U.S. 821 (1978), the Commission concluded that the respondent was 
misrepresenting the physiological effects of consuming dietary cholesterol:

Many consumers are likely to assume that when a product claim is advanced which is in 
theory subject to objective verification, the party making it possessed a reasonable basis for so 
doing, and that the assertion does not constitute a mere surmise or wishful thinking on the 
advertiser's part. As a result, the rendition of a claim based upon inadequate or nonexistent 
substantiation violates Section 5 for failure to slate a highly material fact, whose omission is 
deceptive.

Id. at 191. See also Jay Norris Corp., 91 F.T.C. 751, 854 (1978) (ordering respondent to cease misrepre
senting delivery and refund policies), modified. 598 F.2d 1244 (2d Cir ) (modified for clarity), cert, 
denied. 429 U.S. 818 (1979); National Dynamics Corp., 82 F.T.C. 488. 559-60 (1973) (claim that battery 
additive extended life of battery implies that seller had reasonable basis for claim), ajf d. 492 F.2d 1333 
(2d Cir ), cert, dented. 419 U.S. 993 (1974).

257. Preservation of Consumers’ Claims and Defenses, 16 C.F.R. § 433 (1981).
258. Id. § 433.2. The rule deals with many of the same issues involved in All-State Industries, 75 
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iar by now. It is the surprise involved in the practice and the distorting effect 
that this has on rational market transactions. The Commission reasoned that 
the practice allocated all the costs of seller misconduct to consumers,* 259 who 
were not in a position to evaluate whether sellers would in fact fail to perform 
fully their obligations.260 The price paid for goods or services therefore did 
not reflect the further costs that consumers might incur because of sellers' mis
conduct.261 This hidden displacement of costs, according to the Commission, 
was deceptive and misleading.262 It consequently distorted market choices, 
since “only when prices approach or approximate real social costs do con
sumer choices in the market tend towards an optimal allocation of society’s 
resources.”263 Thus the Holder Rule was justified in part on the basis of con
sumer sovereignty. It is apparent, however, that another rationale was at work 
as well.

F.T.C. 465 (1969), affd, 423 F.2d 423 (4th Cir.), cert, denied, 400 U.S. 828 (1970). See notes 100-12 
supra (discussing All-State).

259. Preservation of Consumers' Claims and Defenses. Statement of Basis and Purpose. 40 Fed Reg. 
53,506, 53,522-23 (1975).

260. Id.
261. Id.
262. Id.
263. Id. See generally Williams, Helping the Market to Work: Section 5 of the Federal Trade Com

mission Act and "Holder in Due Course. ” 9 U.C.C. L.J. 137 (1976) (analyzing this aspect of rule).
264. In some cases another remedy must he found because disclosure might be too costly or cumber

some. This did not seem to be a consideration in the Holder Rule.
265. 40 Fed. Reg. at 53,524.

The presumptive remedy for problems of this sort would seem to be disclo
sure. If consumers are informed of all aspects of the transaction they can make 
their own judgments whether they wish to enter into it.264 The Commission, 
however, did not mandate disclosure here. On the contrary, it adopted a sec
ond. more normative rationale for the rule under which disclosure would have 
been particularly inappropriate as a remedy. The Commission’s inquiry fo
cused on whether the sellers used their advantage in market power “in an ineq
uitable manner”:

[I]t constitutes an unfair and deceptive practice to use contractual 
boilerplate to separate a buyer’s duty to pay from a seller’s duty to 
perform. We are persuaded that this bifurcation of duties with its 
attendant externalization of costs injures both consumers and the 
market. We know of no substantial benefits which may be received 
by consumers in return for the valuable legal rights they are com
pelled to relinquish.265

Disclosure would not address these concerns. It would not prevent an inequi
table use of market power; it also would not prevent consumers from having to 
relinquish certain rights; and it might be considered nothing more than “boil
erplate” itself.

In short, the Commission seemed to determine that certain credit practices 
were so pregnant with potential abuse that they should not be allowed at all. 
regardless of how consumers viewed them. This is not so much a defense of 
consumer sovereignty as it is an application of public policy. It is to that as
pect of section 5 that we now turn.
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IV. The Criterion of Public Policy

The second S & H test goes beyond the subject of consumer injury and 
instead deals expressly with public policy. It asks whether the practice at issue 
“offends public policy as it has been established by statutes, the common law, 
or otherwise.”266 This policy element was added to the formula for two rea
sons. In most cases its role is confirmatory. It is used to support and corrobo
rate the Commission’s own proof of consumer injury by showing that the 
legislature267 also found problems with the practice at issue. In other cases 
public policy is used as an independent basis for a finding of unfairness. If the 
legislature has condemned a practice the Commission may thereafter ban it by 
reference to this established public policy alone, without inquiry into the de
gree of consumer injury that it has caused in any particular case. As the Com
mission put the matter, the public policy criterion “may be used to test the 
validity and strength of the evidence of consumer injury, or, less often, it may 
be cited for a dispositive legislative or judicial determination that such injury is 
present.”268

266 Sperry & Hutchinson, 405 U.S. at 244-45 n.5 This test asks “whether the practice, without 
necessarily having been previously considered unlawful, offends public policy as it has been established 
by statutes, the common law, or otherwise—whether, in other words, it is within at least the penumbra 
of some common-law, statutory, or other established concept of unfairness.” Id. (quoting 29 Fed. Reg. 
8324, 8355 (1964)).

267. In addition to formal legislation, a variety of sources, including judicial or constitutional deter
minations, establish public policy. See notes 302-14 infra and accompanying text (discussing sources of 
public policy). The term “legislature” in the following discussion will refer to all these sources of public 
policy.

268. Policy Statement, supra note 4. at 9.
269. 51 Cong. Rte. 11,112 (1914). After the Wheeler-Lea Amendment it was not necessary that the 

practice be “between competitors."
270. Id. at 11,105 (colloquy between Senators Cummins and Sutherland).
271. FTC v. R.F. Keppel & Bro., 291 U.S. 304, 313 (1934) (respondent placed coins in some candv 

packages and not in others in order to induce children to purchase them). In FTC v. Gratz, 253 U.S. 
421 (1920), the first matter to reach the Supreme Court under the FTC Act, the Court observed that the 
unfairness concept was “clearly inapplicable” to practices that, among other things, had not previously 
been considered against public policy. Id. at 427. Consequently, practices that were regarded as con
trary to public policy could have been found unfair.

Use of public policy has been recognized since the earliest years of the 
agency. Senator Newlands, for example, the principal sponsor of the FTC Act, 
observed during the debates that section 5 would cover “every practice and 
method between competitors . . . that is against public morals, in my judg
ment, or is an offense for which a remedy lies either at law or in equity.”269 
Senator Cummins declared that unfair competition would be defined, in part, 
by reference to “the decisions of the courts and . . . the common law.”270 In 
the 1930’s the Supreme Court, affirming an FTC decision, referred to the re
spondent’s merchandising practices as “the sort which the common law and 
criminal statutes have long deemed contrary to public policy.”271 Now that 
specifically moral factors have been dropped from consideration, the public 
policy case will become particularly important in giving expression to those 
parts of the legislative history indicating that certain non-economic values 
should also be upheld through section 5.

The discussion of public policy will be divided into three parts. The first 
pan will consider the confirmatory use of public policy considerations. The 
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second will consider the independent use of public policy. Finally, the third 
part will attempt to identify the sources and authorities that make up a cogni
zable public policy.

A. CONFIRMATORY USES OF PUBLIC POLICY

Public policy may have been listed by the S & // Court as a separate consid
eration, but it is used most frequently by the Commission as a purely confir
matory point. Nothing more is usually necessary. The Commission brings 
most actions, after all, to redress relatively clear-cut consumer injuries. Such 
cases could therefore be argued and won solely on a showing of that injury. 
From either an excess of caution or a desire to advance several lines of proof, 
however, the Commission often will show that other public bodies also have 
concluded that a practice should be condemned. As noted in the Policy S'ate- 
ment, the Commission examines “outside statutory policies and established ju
dicial principles for assistance in helping the agency ascertain whether a 
particular form of conduct does in fact tend to harm consumers.”272

272. Policy Statement, supra note 4, at 9. Congress apparently anticipated this confirmatory use. 
See 51 Cong. Rec. 11,179 (1914) (remarks of Sen. Hollis) (“There could not be a case imagined or that 
could come up where they would not get some light from the cases that are already in the books"); id. at 
11,115 (remarks of Sen. Pornerene) (“There are certain decisions, certain principles of common law 
which form landmarks which may guide us").

273. Advertising of Ophthalmic Goods and Services, Statement of Basis and Purpose, 43 Fed Reg 
23,992 (1978); see notes 218-22 supra and accompanying text (discussing Eyeglasses Rule).

274. 43 Fed. Reg. at 24,001.
275. Id. (citing Bates v. State Bar of Arizona, 433 U.S. 350, 384 (1977) (advertisement of legal serv

ices protected under first amendment)); Virginia Pharmacy Bd. v. Virginia Consumer Council. 425 U.S. 
748, 770 (1976) (advertisement of pharmaceutical drug prices protected under first amendment)).

276. 43 Fed. Reg. at 24,001.
277. The United States Court of Appeals for the District of Columbia Circuit eventually suspended 

enforcement of this rule in light of the Supreme Court’s decision in Bates v. State Bar of Arizona. 433 
U.S. 350 (1977), which might have mooted some of the issues. American Optometric Ass’n v. FTC, 626 
F.2d 896, 916-17 (D.C. Cir. 1980).

278. Smoking and Health Report of the Advisory Committee to the Surgeon General of the Public 
Health Service (1964).

279. Unfair or Deceptive Advertising and Labeling of Cigarettes in Relation to the Health Hazards 
of Smoking. Statement of Basis and Purpose, 29 Fed. Reg. 8324, 8325-26 (1964).

This confirmatory use of public policy was well illustrated by the Eyeglasses 
Rule, which prohibited restrictions on advertising the price of ophthalmic 
goods and services.273 In promulgating this rule the Commission stated that, 
in addition to consumer injury, it examined guidelines as enunciated by “other 
responsible bodies ... to determine whether the Commission’s action does 
promote public policy.”274 The Commission then referred to two Supreme 
Court cases which held that commercial price advertising is entitled to first 
amendment protection.275 The Commission considered these cases to be “an 
authoritative declaration of general public policy in this area,”276 and relied 
on them as additional support for its rule.277

The Commission has used similar analogies to support the conclusions of 
other rules as well. In promulgating the Cigarette Rule, for example, the Com
mission referred to the Surgeon General’s report on smoking278 to bolster its 
conclusion that cigarette manufacturers must disclose health hazards.279 The 
Vocational Schools Rule, which attempted to alleviate abuses in vocational 
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school solicitations, referred to the stringent safeguards applied by the Veter
ans Administration in using veterans’ benefits to pay for correspondence 
courses.280

This confirmatory use of public policy might seem completely optional. The 
Commission may add a second string to its bow if it wishes but it should not be 
required to do so. When the evidence of injury is ambiguous, however, a ref
erence to public policy may be necessary to resolve the issue. In some cases 
legislative confirmation might provide the last necessary increment of proof 
that a certain practice unfairly injures consumers.281 In other cases, public 
policy might tend to disprove rather than support the hypothesis of consumer 
harm. As the Commission observed in its Policy Statement, “statutes or other 
sources of public policy may affirmatively allow for a practice that the Com
mission tentatively views as unfair. The existence of such policies will then 
give the agency reason to reconsider its assessment of whether the practice is 
actually injurious in its net effects.”282 In still other cases the public policies 
might conflict, or a discernible policy might be non-existent.283 In the former 
circumstance the Commission would have to rely on the dominant policy. In 
the latter it would have to rely solely on the consumer injury criterion. In sum, 
the cross-check to public policy represents an important safeguard, especially 
when the objective evidence of consumer injury becomes doubtful or difficult 
to obtain.284

B. INDEPENDENT USES OF PUBLIC POLICY

Legislative findings may do more than simply confirm some separate evi
dence of consumer injury. If the legislature has spoken clearly enough its find
ings can eliminate entirely the need for further inquiry into this subject. The 
Commission can then act whenever it encounters a form of conduct that is 
condemned by public policy, and can declare that by reason of the legislative

280. Proprietory, Vocational and Home Study Schools, Statement of Basis and Purpose. 43 Fed. 
Reg. 60.796, 60.804 (1978) (citing 38 U.S.C. § 1786(b) (1976) (statutory affirmation period)). See also 
Funeral Industry Practices, Proposed Rulemaking, 40 Fed Reg. 39,901. 39,905 (1975) (citing public 
policy embodied in antitrust statutes to support requirement that funeral parlor operators disclose price 
on phone).

281 The greater the actual evidence of injury, the less need exists for legislative confirmation. Con- 
versly, the more doubtful the evidence, the greater the importance of public policy. Policy Statement, 
supra note 4. at 10.

282 Id. (footnote omitted). Ironically, the Commission cited the Eyeglasses Rule, supra note 218, 
which determined that restrictions on advertising ophthalmic goods and services were unfair notwith
standing state statutes that permitted such restrictions. Policy Statement, supra note 4. at 10 n.26. Ap
parently. the Commission considered the states' analysis but did not ultimately find it persuasive.

283 In its Policy Statement the Commission noted:

The analysis of external public policies is extremely valuable but not always definitive The 
legislative history of Section 5 recognizes that new forms of unfair business practices may 
arise, which, at the time of the Commission's involvement, have not yet been generally pro
scribed. . . . Thus a review of public policies established independently of Commission ac
tion may not be conclusive in determining whether the challenged practices should be 
prohibited or otherwise restricted. At the same time, however, we emphasize the importance 
of examining public policies, since a thorough analysis can serve as an important check on the 
overall reasonableness of the Commission’s actions.

Policy Statement, supra note 4, at 10 n.27 (citation omitted).
284. Id.
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condemnation the conduct is also “unfair” within the meaning of section 5. 
The Commission’s failure to apply the more usual consumer injury criterion 
does not mean that injury is not actually present. On the contrary, in these 
cases “the legislature or court, in announcing the policy, has already deter
mined that such injury does exist and thus it need not be expressly proved in 
each instance.”285

285. Id. at 10; National Candy Co. v. FTC, 104 F.2d 999, 1006 (7th Cir 1939) (violation of public 
policy is injury to public; in public interest to prevent use of method of competition which is contrary to 
established public policy of Federal Government, even if injury to competitors neither alleged nor 
proved), died with approval in Spiegel v. FTC, 540 F.2d 287, 395 n.10 (7th Cir. 1976).

286. “Since these public-policy cases are based on legislative determinations, rather than on a judg
ment within the Commission’s area of special economic expertise, it is appropriate that they can reach a 
relatively wider range of consumer injuries than just those associated with impaired consumer choice.” 
Policy Statement, supra note 4, at 11 n.28.

Independent public policy cases fall into two general categories. In some 
cases public policy simplifies and expedites litigation by eliminating the neces
sity of proving injury. About these matters nothing more need be said. In a 
small but important minority of cases, however, the Commission uses public 
policy to broaden the class of injuries that may be considered beyond those 
involving consumer sovereignty.

This broadening reflects the different functions of the Commission and the 
legislature. The cases that are brought on a theory of consumer injury, as we 
have have seen, are limited to those in which a harm to consumer sovereignty 
is threatened. This focus, however, does not reach all the circumstances under 
which consumers may be harmed. They may also be hurt in ways that have 
nothing to do with consumer sovereignty. For example, they may be lured 
into a transaction by the presence of some illegal but attractive feature, such as 
a gambling element in the sales price. The use of such inducements cannot be 
banned under a theory of consumer sovereignty, of course. Consumers clearly 
prefer the “package” consisting of the inducement and the underlying con
sumer item, which made the inducement effective in the first place. Such busi
ness practices nonetheless may be condemned by the legislature as an “unfair” 
method of doing business, not on the basis of consumer sovereignty theory, but 
rather on the basis of public policy. Once the legislature has determined the 
public policy on an issue, the Commission can thereafter enforce that policy 
with less concern that it is straying beyond the bounds of its economic exper
tise or that it is exercising an unlimited and potentially oppressive power.286 It 
is merely attempting to prevent a special form of injury that the legislature has 
already identified and defined.

Although this independent use of public policy extends the Commission’s 
authority beyond the area of consumer sovereignty, it is, somewhat surpris
ingly, a means of narrowing the overall discretion of the agency. If the public 
policy element of S & H did not exist the Commission would have to adopt a 
relatively elastic definition of the “injury” standard in order to be sure of 
reaching all the situations that Congress intended. This would lead to greater 
uncertainty about what constituted a cognizable injury. Since the public pol
icy approach is in fact available for special cases, however, the Commission 
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need not focus on injury in general but can restrict itself to the far narrower 
and more precise subset of injuries to consumer sovereignty.

Independent public policy cases are considerably less common than those 
based on a theory of consumer injury. They tend to involve unfair practices 
that occur either before or after the principal consumer transaction itself, pre
sumably because our chief goals for the core transaction are adequately de
scribed in terms of consumer sovereignty. Two main categories of public 
policy cases emerge from the case law: first, those involving improper incen
tives to attract consumers into a transaction, and second, those involving im
proper remedies after a transaction breaks down.287

287. The FTC has turned down proposed cases that did not fit either of these categories, reasoning 
that the public policy involved was not suitable for it to enforce. Thus it rejected a petition for a rule to 
require disclosure of aerosol propellants on the ground that the subject of fluorocarbon safety was 
under study by other scientific and legislative bodies with more appropriate expertise or jurisdiction 
over the subject. Letter from John F. Dugan, Acting Secretary, to Action on Safety and Health (Janu
ary 13, 1977) (copy on file at Georgetown Law Journal}. See also Letter from Charles A Tobin. Secre
tary, to Prof. Page and Mr. Young (September 17. 1973) (denying petition to exercise § 6(b) subpoena 
powers to obtain consumer complaint information from cosmetic firms and then to transmit data to 
FDA for enforcement purposes) (copy on file at Georgetown Law Journal}. See generally Policy State
ment, supra note 4, at 11.

288. The Commission regularly has challenged such practices since the 1930’s. See notes 84-86 
supra and accompanying text (lottery cases). The best known example is probably FTC v. R.F. Keppel 
& Bro., 291 U.S. 304 (1934), in which the Commission challenged a plan for selling inexpensive candy 
to children. Under this plan, a certain percentage of candies were packaged with coins inside the 
wrappers. Other candies nad centers of a distinctive color entitling the purchaser to receive additional 
candy for free. Still others had the purchase price written on the inside of the wrapper. The Commis
sion found these inducements to be unfair. R.F. Keppel & Bro., 15 F.T.C. 276. 285 (1931), and the 
Supreme Court agreed, noting that these practices for many years had been “deemed contrary to public 
policy.” 291 U.S at 313. Keppel predated the Wheeler-Lea Amendment, which added to section 5 the 
prohibition against consumer unfairness, and therefore had to be litigated exclusively in terms of unfair 
competition. See id. at 308. Today such a case presumably would be brought as a consumer protection 
matter. The fact that the sales in Keppel were made to children is not controlling, since many of the 
Commission’s other gambling cases involved adults. See note 85 supra (lottery cases involving adults); 
note 86 supra (actions against suppliers of equipment used in lottery schemes for adults).

289. Gambling now enjoys greater acceptance in our legal system than formerly. Moreover, the 
Commission has codified its residual concerns in a rule. Games of Chance in the Food Retailing and 
Gasoline Industries, 16 C.F.R. § 419 (1981), and little case-by-case adjudication is now required in this 
area.

1. Improper Sales Incentives

The classic public policy action is brought to challenge the use of improper 
incentives in a consumer transaction. An unethical seller may seek to attract 
customers by offering them inducements that are improper under the substan
tive law of the jurisdiction. Improper incentives exist in an almost unlimited 
variety of forms. Most commonly, however, they have involved the use of 
gambling or lottery features in a sales transaction. The customer is induced to 
buy a particular product because of the chance to obtain exceptionally 
favorable terms.288

Cases of this type arise under current law as well. While gambling itself is 
no longer a high-priority concern of the Commission,289 other sales practices 
still involve elements of chance that can exert a similar undesirable influence 
on consumers. One such matter was addressed in the litigation against Glenn 
Turner, in which it appeared that his “franchise” system operated much like a
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chain letter, with each participant in effect betting that he could bring in addi
tional people behind him before the chain inevitably ran out.290 Other im
proper incentives may violate other policies apart from those against gambling. 
Certain onerous finance terms, for example, although apparently desirable for 
persons otherwise unable to qualify for credit, may create risks of overexten
sion and violate the established policies against usury.291

290. Koscot Interplanetary, 86 F.T.C. 1106, 1180-81 (1975). In this case the Commission discussed 
the possibility of an unfairness theory, but ultimately decided the matter on other grounds. Id. at 1180.

291. A similar analysis might apply in the case of an illegal product modification that improved 
performance but simultaneously increased safety risks.

292 86 F.T.C. 425 (1975). ajfd, Spiegel, Inc. v. FTC, 540 F.2d 287 (7th Cir. 1976).
293. Id. at 427-28.
294 Id. at 438. Similar conclusions are apparent in a number of consent decrees involving the abuse 

of state long-arm statutes. See Commercial Service Co., 86 F.T.C. 467, 471 (1975) (collection agency 
must file suit to collect overdue bill either in county of debtor’s residence or in county where contract 
signed); Montgomery Ward & Co., 84 F.T.C. 1337, 1340 (1974) (same); West Coast Credit Corp.. 84 
F.T.C. 1328, 1330-31 (1974) (same).

These matters are appropriate subjects for redress by the Commission. Con
sumers can still exercise free choice in deciding whether to consummate the 
transaction, and so the practices do not affect consumer sovereignty. They 
nonetheless involve the kind of direct injury to consumers that the Wheeler- 
Lea amendment was intended to reach. In these cases the injuries are those 
associated with gambling or with usury. Such injuries are primarily moral and 
social, and thus the legislature rather than the Commission is competent to 
judge them. Here the legislature has found them serious enough to require a 
ban on the underlying practices. Thus the Commission could properly prevent 
such injuries by enforcing the established legislative policies in the areas of 
commerce subject to its jurisdiction.

2. Improper Post-Sale Remedies
A second category of public policy cases deals with the opposite end of a 

consumer transaction. These cases prevent a seller from using excessively 
harsh or abusive remedies after a dispute arises and the transaction breaks 
down. The best known case of this type probably is the Spiegel292 litigation, 
which involved the alleged abuse of state long-arm remedies. Spiegel was a 
large national mail-order company headquartered in Chicago. There it re
ceived catalogue orders, shipped its merchandise, and mailed bills to custom
ers around the country.293 If a customer failed to pay a bill Spiegel would sue 
him in a Chicago court regardless of his place of residence. The Commission 
found this form of remedy improper, reasoning that the use of local courts 
violated the public policy reflected in the due process clause:

In seeking the source of public policy with respect to questions of 
jurisdiction and the proper use of judicial fora for debt collection, we 
must begin with the guarantees of due process as they have been ar
ticulated by courts. We think there can be little question that Spie
gel’s use of an Illinois situs to sue its out-of-state debtors offends 
traditional notions of due process and denies consumers the mean
ingful opportunity to answer and defend charges against them which 
it is the purpose of the law to provide.294
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In addition to relying on the public policy embodied in the due process 
clause, the Commission also looked for direct evidence that the practice was 
harming consumers. This injury test was subordinate to the public policy ra
tionale but remained a second essential element of the agency’s theory.295 
Hence it appears that this case drew upon public policy, not to simplify litiga
tion by reducing the proof of injury, but rather for the alternative purpose of 
reaching known injuries not covered by the basic concept of consumer 
sovereignty.

Indeed, the injuries in Spiegel could not have been described in terms of 
sovereignty for two reasons. First, the subject of defaults and remedies seems 
too remote from a consumer’s initial purchase decision to have a significant 
effect on it. Few people enter into a transaction expecting to default. As a 
result, even if consumers were fully informed that in the event of default Spie
gel would sue them in Chicago, most would probably discount this factor so 
heavily that it would not be a material element in their calculations, even 
though it may be quite important to them once it actually comes about. More
over, some forms of business conduct may be improper in all circumstances 
and cannot be legitimized by prior consent. Even if Spiegel informed a buyer 
of its contemplated remedy, and the buyer knowingly accepted the possibility 
of suit in a distant forum, it is not clear that he would be permitted to waive his 
due process rights to this extent and with so few other safeguards.296 The is
sue, in short, seems to be more nearly one of public policy than one of con
sumer sovereignty.297

295 See 86 F.T.C. at 443. The United States Court of Appeals for the Seventh Circuit agreed that a 
showing of consumer harm was required:

In determining whether Spiegel’s challenged practices are unfair under Section 5 of the Act, 
the Commission remained faithful to its previously announced criteria. A practice is unfair 
when it offends established public policy and when the practice is immoral, unethical, oppres
sive, unscrupulous or substantially injurious to consumers.

In this case since the facts are not in dispute, the Commission had only to determine 
whether Spiegel’s policy of using state long-arm statutes against distant mail-order customers 
violated public policy and was injurious to consumers.

Spiegel, Inc. v. FTC, 540 F.2d 287, 293 (7th Cir. 1976) (emphasis added).
296 As the rights involved grow more important, courts insist that the waiver be precise and unam

biguous See Fuentes v. Shevin, 407 U.S. 67, 95-96 (1972) (waiver of opportunity to be heard before 
deprivation of property must be clearly presented and understood); Reeves v. Foritz & Tanner, Inc., 94 
N.M. 760, 761-62, 617 P.2d 149, 151 (1980) (failure to object to creditor’s retention of repossessed 
property not waiver of rights to surplus proceeds upon sale). The “waiver" arguably inherent in a 
decision to conduct business with a particular firm may not meet this standard: the rights purportedly 
waived may be too important, the safeguards afforded by the use of form adhesion contracts too few. 
and the effect of the waiver too remote in the future. Indeed, under the circumstances in Spiegel even a 
clear, voluntary, and knowing waiver may be invalid. See, eg., General Motors Corp.. 96 F.T.C. 825. 
836, 845 (1980) (no waiver of surplus and redemption rights unless car kept for company’s use); Ford 
Motor Co.. 95 F.T.C. 343, 344 (1980) (same); Garza v Brazos County Federal Credit Union, 603 
S W 2d 298, 300 (Tex. Civ. App. 1980) (waiver of right to notice of resale of repossessed car valid only 
if made in writing after default).

297. A contrary argument, however, would explain the problems of improper remedies in terms of 
consumer sovereignty. The argument would postulate that consumers ordinarily do not purchase a 
product by itself but rather a "package,” consisting of the product plus related services, such as credit 
terms, instruction in its use, or availability of post-purchase repairs. The consumer arguably has all 
these factors in mind when he makes his initial purchase decision. Cf. Leff, Contract As Thing, 19 
Amer U.L. Rev. 131, 147 (1970) (product purchased includes package of terms and conditions in 
contract). One of the factors would be the degree of potential liability to which a buyer subjects himself 
upon entering a transaction. The use of an unexpected remedy could then be characterized as a harm 
to consumer sovereignty, either because it was deceptive or because it was not disclosed sufficiently
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Similar conclusions have been reached in other litigations as well. This is 
illustrated by a series of consent decrees that the Commission entered, each of 
which required the respondent to conform his remedial measures to the stan
dards set out in a relevant public policy. One such decree banned the use of 
excessive liquidated damages clauses to prevent the cancellation of home im
provement contracts.* 298 A second banned self-help repossession through in
timidation, threats, or deception.299 A third required respondents to refund 
credit balances to defaulting customers after repossession and sale of an auto
mobile.300 In none of these cases was there any suggestion that prior disclo
sure would have changed the result, for example, if a customer were aware of a 
large penalty clause and still elected to sign the contract. Rather, the underly
ing public policy against these practices appeared to control.301

beforehand. Commission cases of this type may appear different from the ordinary insufficient-infor
mation cases, but this is merely because the usual remedy of mandated disclosure would not seem 
effective under these circumstances. Consumers may discount excessively the probability of default or 
be confronted with non-negotiable adhesion contracts. Substantive regulation, rather than mere disclo
sure. consequently may be required. Cf. Slawson, Standard Form Contracts and Democratic Control of 
Lawmaking Power. 84 Harv. L. Rev. 529, 529-33 (1971) (most contractual terms imposed on consum
ers). These considerations only concern the issue of relief, however. Previous Commission theories of 
liability thus can arguably be explained solely on the ground of consumer sovereignly, without refer
ence to public policy. This argument does not seem fully persuasive, however, for the reasons given in 
the text. First, if consumers discount a matter too greatly in their own minds it is simply not a relevant 
part of their calculations. Second, if no disclosure is sufficient to legitimize a certain practice, even if 
consumers fully understand its consequences, then there must be a substantive public policy against the 
practice.

298. See Capital Builders, Inc., 92 F.T.C. 274, 285 (1978).
299. See Walker-Thomas Furniture Co., 87 F.T.C. 26, 38-39 (1976) (banning self-help repossession 

through intimidation because conduct violated public policy).
300. See General Motors Corp., 95 F.T.C. 825, 844-45 (1980) (consent decree) (ordering automobile 

manufacturers and dealers to refund any surplus realized after customers’ cars repossessed and sold, 
because refund required by 49 states’ statutes); Ford Motor Co., 94 F.T.C. 564. 618 (1979) (same). 
reversed on other grounds, Nos. 79-7649 & 79-7654 (9th Cir. 1981); Ford Motor Co., 93 F.T.C. 402. 411 
(1979) (consent decree) (same).

301. Public policy has had a substantial effect in another area that might be considered a third gen
eral category of public policy cases: advertising practices that may be physically harmful to children. 
The advertising practice itself can pose a danger to children. See Philip Morris, Inc., 82 F T C. 16. 19 
(1973) (danger to children caused by respondent’s distribution of sample razor blades in newspaper 
supplement). Most of the challenged practices, however, involve ads depicting dangerous activities that 
children might be tempted to emulate See AMF, Inc., 95 F.T.C. 310, 313-15 (1980) (children riding 
bicycles into street without looking for cars); Mego International. Inc., 92 F.T.C. 186, 189-90 (1978) 
(children playing with electrical appliances near water and without adult supervision); Uncle Ben's. 
Inc., 89 F.T.C. 131, 132-33 (1977) (children attempting to cook by themselves without close adult super
vision); General Foods Corp.. 86 F.T.C. 831, 840 (1975) (natural food advocate eating unidentified nuts 
and berries). These cases seem to establish that it is unfair to create a heightened risk of injury to 
children, at least by portraying dangerous behavior that children might imitate All these matters, 
however, were settled through consent decrees with companies that wanted to avoid adverse publicity 
and whose advertising campaigns were probably coming to a close in any event Consequently, the 
legal principle here is not fully established.

302. Cf. Eyeglasses Rule, Advertising of Ophthalmic Goods and Services, Statement of Basis and 
Purpose, 43 Fed. Reg 23,992, 24,000 n.146 (1978) (because of number and inconsistency of possible 
sources from which prevailing public policy can be gleaned. Commission must often balance conflicting 
policies and come to own conclusions).

C. GUIDELINES FOR USING PUBLIC POLICY

Public policy, though an effective enforcement tool, is susceptible to overuse. 
Virtually every reasonable proposition can find support in some existing public 
policy.302 If the Commission could rely on any policy regardless of its source, 
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therefore, the agency’s jurisdiction would expand beyond its proper scope. 
Guidelines are thus required in order to define and limit the permissible 
sources of public policy. The Commission noted three such guidelines in its 
Policy Statement: (1) the public policy should be declared in formal sources 
such as statutes or judicial decisions; (2) the policy should be widely shared; 
(3) the policy should state a relatively precise rule of conduct.303

The first and most basic guideline requires that the public policy be declared 
in formal and authoritative sources, such as statutes and judicial decisions, 
rather than being formulated by the Commission through its own sense of the 
national priorities. Suitably authoritative sources are the Constitution,304 stat
utes,305 or judicial decisions interpreting the common law.306 In some circum
stances the Commission may also look to administrative decisions of other 
agencies. Although administrative agencies ordinarily are not authorized to 
declare a society’s underlying public policies, they may speak with authority 
on certain technical subjects entrusted to their discretion.307

To be banned under section 5 a practice need not constitute a literal viola
tion of these public policies. The Supreme Court has noted that it is sufficient 
for the practice to be closely analogous to conduct contrary to these policies.308

303. These factors were identified in the Policy Statement in generally similar terms:
To the extent that the Commission relies heavily on public policy to support a finding of 
unfairness, the policy should be clear and well-established. In other words, the policy should 
be declared or embodied in formal sources such as statutes, judicial decisions, or the Constitu
tion as interpreted by the courts, rather than being ascertained from a general sense of the 
national values. The policy should likewise be one that is widely shared, and not the isolated 
decision of a single state or a single court.

Policy Statement, supra note 4, at 12.
304 See Advertising of Ophthalmic Goods and Services. Statement of Basis and Purpose. 43 Fed. 

Reg. 23,992, 24,001-01 (1978) (relying on free speech clause).
305. See FTC v. R.F. Keppel & Bro., 291 U.S. 304, 313 (1934) (state gambling statutes); Advertising 

of Ophthalmic Goods and Services, Statement of Basis and Purpose. 43 Fed Reg. 23,992, 24.001 (1978) 
(federal disclosure statutes).

306. See FTC v. R.F. Keppel & Bro.. 291 U.S. 304. 313 (1934) (common law prohibitions against 
gambling); Capital Builders, Inc., 92 F.T.C. 274, 276-277 (1978) (penalty clauses void under common 
law of contracts).

307. See Simeon Management Corp., 87 F.T.C. 1184, 1231 (1976) (banning advertising of weight
loss program because advertiser failed to get FDA approval for drugs used in program)

308. See FTC v. R.F. Keppel & Bro., 291 U.S. 304, 313 (1934) (use of lotteries to sell candy to 
children violates public policy inherent in common law and criminal statute, regardless of whether 
particular state statutes prohibiting gambling and lotteries reach such practice). In Beneficial Corp.. 86 
F.T.C. 119 (1975). aff'd in part, 542 F.2d 611 (3d Cir. 1976), the Commission explicitly adopted the use 
of statutory analogies in order to reach a retailer’s practice of unilaterally wiping out the credit balances 
of inactive charge accounts:

(TJhe law judge determined the applicable public policy . . . from a wide range of relevant 
statutory and ethical sources. However Beneficial argues that applicable public policy can 
only be found in a law or canon running by its terms to Benefical, and that public policy 
deduced and synthesized from analogous situations cannot govern its conduct.

This argument totally misapprehends the scope of unfairness under Section 5 of the Federal 
Trade Commission Act. There is no doubt at this point that the Commission may adapt the 
substance of Section 5 to changing forms of commercial unfairness, and is not limited to 
vicariously enforcing other law Therefore, in this case, as in others, those who engage in 
commercial conduct which is contrary to a general recognized public value are violating the 
Federal Trade Commission Act, notwithstanding that no other specific statutory strictures 
apply-

Id. at 171. The task of actually defining a suitably “close” analogy is hardly simple, but seems to 
involve the application of a two-part test: (1) whether the practice leads to the same undesirable end 
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In fact, in some circumstances an analogy will establish a better cause of action 
than would a literal violation of the law, because it avoids duplication of effort 
between the FTC and the agency responsible for enforcing the letter of the 
primary statute. The Commission, however, should not go beyond the use of 
analogies and attempt to base a public policy case on its own sense of the 
national values. This broader approach was apparently the basis for at least 
one administrative decision.* 309 It does not provide enough constraints or ob
jective standards to be satisfactory, however. Perhaps for this reason, the Pol
icy Statement and the case law have both emphasized that the Commission 
would rely only on established public policy.310

result; and (2) whether the area of activity is reasonably central to the legislature’s original concerns. 
See generally Averitt, supra note 10, at 247-51 (discussing two-part test).

309. See Geneseo Inc., 89 F.T.C. 451, 472 (1977) (relying on public values). The case involved 
another challenge to a retailer’s practice of unilaterally wiping out credit balances:

No attempt was made, either in the complaint or during adjudication, to bring respondent’s 
credit balance practices within any specific common law or statutory prohibition. This, how
ever, does not preclude a determination that Geneseo’s activities were unlawful. The Com
mission, in fulfilling its responsibility to develop a progressive and evolutionary definition of 
‘unfairness’ under Section 5, may hold that respondent’s credit balance practices were ‘con
trary to a generally recognized public value’ resulting in substantial harm to consumers and 
were, therefore, unfair acts and practices within the prohibition of this Section.

Id. at 472. This quotation is from the initial decision of the administrative law judge, which, by con
sent, was not appealed to the Commission.

310. Policy Statement, supra note 4, at 12. References to “established public policy" recur through
out the case law. See. eg., Surf Sales Co. v. FTC, 259 F.2d 744, 746 (7th Cir. 1958); Wolf v. FTC, F35 
F.2d 564, 566 (7th Cir. 1943).

311. For example, when the Commission promulgated the rule on the Preservation of Consumers’ 
Claims and Defenses, 16 C.F.R § 433 (1981), it was able to show that the apparently contrary public 
policy of the holder in due course doctrine, as enacted by most state legislatures, had actually been 
designed primarily for wholesale rather than for consumer transactions. Preservation of Consumers’ 
Claims and Defenses, Statement of Basis and Purpose, 40 Fed. Reg. 53,506, 53,507-08 (1975).

312. See Sperry & Hutchinson. 405 U.S at 239 n.4 (state and federal court decisions that permitted 
Sperry & Hutchinson’s practice did not foreclose contrary FTC section 5 decision); Peerless Products, 
Inc. v. FTC. 284 F.2d 825, 827 (7th Cir.) (FTC may ban games of chance on basis of public policy 
notwithstanding local ordinances permitting such games), cert, denied, 365 U.S. 844 (I960).

The second guideline requires that an enforceable public policy be widely 
shared among the relevant jurisdictions, rather than merely an isolated deci
sion of a single judge or state legislature. The policy, of course, need not be 
unanimous. In exceptional circumstances even a minority position may be the 
relevant public policy. For example, if the majority position appears in cases 
or statutes that are relatively old, and if a strong minority position has devel
oped in recent years, the minority view may best state the contemporary public 
policy on the issue. The Commission may also look behind the letter of appar
ently contrary state policies in order to show that they are actually consistent 
with the proposed Commission action.3" Notwithstanding these nuances, 
however, any policy selected as the basis for a section 5 case must be generally 
accepted among the policy-setting institutions that have recently considered 
the question.

It is true, of course, that the approval of a practice under state law does not 
preclude the Commission’s reaching a contrary result under section 5.312 Be
cause state law has already defined the public policy on the issue, however, the 
Commission’s contrary decision cannot rest on that ground alone. It must be 



278 The Georgetown Law Journal [Vol. 70:225

justified instead by showing either a harm to consumer sovereignty or a viola
tion of some other aspect of the FTC Act.313

Finally, an enforceable public policy must be relatively specific. It must 
grant certain rights or prohibit certain practices in terms that are free from 
ambiguity. General public policies promoting such ultimate goals as product 
safety, accessible health care, or social justice provide standards that are too 
flexible and discretionary.314 More specific policies are needed to prevent the 
Commission from exercising excessive discretion. In short, a public policy that 
derives from formal sources, that reflects widely shared views, and that con
tains specific standards of conduct can serve as an objective standard forjudg
ing the fairness of seller behavior. The Commission can base a finding of 
unfairness on such a policy in those cases where business practices have de
monstrably harmed consumers but have not affected consumer sovereignty.

V. The Criterion of Immoral or Unscrupulous Conduct

The third and last of the S & H criteria deals with purely moral considera
tions. It asks whether the conduct was “immoral, unethical, oppressive, or un
scrupulous.”315 Because moral considerations are vague and difficult to 
administer as part of a statutory scheme, however, the Commission has an
nounced its intention not to use them in the future.

To some extent this part of the S & H test has aroused more concern than 
may have been justified. The early history of the test suggests that moral con
siderations were added for the purpose of guiding rather than expanding the 
Commission’s discretion. In the original Cigarette Rule,316 for example, the 
Commission listed the three criteria and indicated that only when all three 
were present would a violation of section 5 be certain. If fewer than three were 
present a violation might or might not be found.317 The moral criterion thus

313. An exception to this principle may arise when the Commission relies on afederal public policy 
that is contrary to j-za/e-approved practices. The Commission would then have a specific policy in 
support of its position, and that policy would be superior authority to challenged practice. This is 
illustrated by Spiegel, in which the due process clause was used as a oasis for invalidating a state long- 
arm statute Spiegel v. FTC, 540 F.2d 287, 292 (7th Cir. 1976). It is not clear that this result was 
correct, however. Allowing the agency to choose among competing public policies gives it a degree of 
legislative discretion that seems fundamentally inconsistent with the concept of enforcing "established" 
public policies. Partly for this reason the United States Court of Appeals for the District of Columbia 
suspended operation of the Eyeglasses Rule, which was based on the similar rationale of invoking first 
amendment considerations against a statute that restricted advertising. See American Optometric 
Assn v FTC, No. 78-1461 (DC. 1980).

314. In Spiegel, Inc., 86 F.T.C. 423 (1975), the Commission had based its initial decision in part on 
general public policy embodied in the due process clause and in part on specific Supreme Court cases 
that established public policy regarding long-arm jurisdiction. Id. at 438-41 On appeal, the United 
States Court of Appeals for the Seventh Circuit stated that the Commission could not base a section 5 
violation on a standard as broad as the due process clause but only upon more specific policies. Spie
gel, Inc. v. FTC, 540 F.2d 287, 294-95 n.10 (7th Cir 1976).

315. Sperry & Hutchinson, 405 U.S. at 245 n.5.
316. 16 C.F.R. § 408 (1965); see notes 92 & 95-99 supra and accompanying text (discussing Cigarette 

Rule).
317. The Commission put the point in the following way:

If all three factors are present, the challenged conduct will surely violate Section 5 even if 
there is no specific precedent for proscribing it. . . . [A] method of selling violates Section 5 
if it is exploitative and inequitable and if. in addition to being morally objectionable, it is 
seriously detrimental to consumers or others. Beyond this, it is difficult to generalize. 
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focused the Commission’s attention on conduct that caused consumer injury, 
or violated public policy, in a manner that also raised moral questions con
cerning the abuse of market or bargaining power.* 318 It is this situation, rather 
than injuries caused under innocent circumstances, that would be the greatest 
concern to the Commission.319

Unfair or Deceptive Advertising and Labeling of Cigarettes in Relation to the Health Hazards of 
Smoking, Statement of Basis and Purpose, 29 Fed. Reg. 8324, 8355 (1964).

318. The moral criterion instead might have had the expansive purpose of tracking the language of 
the underlying statute, which forbids unfair acts or practices, and thus ensuring that all conduct that 
violated the statute could be reached under the S H criteria. See Policy Statement, supra note 4. at 
12 (alluding to this possibility). Even if this were one purpose of the criterion, however, its other func
tions discussed in the text might still apply as well.

319. This does not mean, however, that the “immoral or unethical" test ever stated an essential 
element of the case that had to be proven in every section 5 action. It is well established that all three .S’ 
& H criteria need not be satisfied in every instance. See Sperry & Hutchinson, 405 U.S. al 245 n.5

320. Cf. Schechter Poultry Corp. v. United States, 295 U.S. 495, 531-34 (1935) (dictum) (FTC Act 
constitutional because, unlike National Recovery Act, it does not delegate unlimited discretion to Com
mission). An overbreadth problem of this sort seemed to have been present in Heater v. FTC. 503 F.2d 
321 (9th Cir. 1974). There the Commission enjoined the respondent from engaging in a nearly fraudu
lent credit card scheme and, despite the absence of a restitution provision in the FTC Act at the time, 
ordered him to refund money secured by this practice. Universal Credit Acceptance Corp.. 82 F T C. 
570, 663 (1973). The Commission reasoned that the respondent's continued retention of the money 
obtained through “unconscionable" practices and misrepresentations was itself immoral and unscrupu
lous. Id. at 648. On appeal, however, the United States Court of Appeals for the Ninth Circuit held 
that the Commission’s argument proved too much:

Each of the factors relied upon to support its proposition can be found to some degree in all 
cases. As the qualitative judgment that a failure to refund is ‘unfair’ is not readily susceptible 
to dispute, the FTC position supports restitution as an appropriate remedy in all cases. More
over, the Commission’s approach would equally support the power to order damages or puni
tive sanctions. The failure to pay reliance or expectancy damages caused by an unfair practice 
might itself be considered an ’unfair’ practice which has a distorting effect on the market 
Were it not for the jury trial complications, the Commission’s expansive definition of its 
power to remedy unfair practices would therefore support an order to cease and desist from 
not paying damages. The Commission concedes that § 5 does not grant it power to order 
damages.

503 F.2d at 323 n.6. Although the Ninth Circuit was objecting to the Commission’s use of the word 
“unfair,” it is clear from the context that the real objection was to the use of this word in the sense of 
“immoral " But cf. Raymond Lee Organization, 92 F.T.C. 489, 631 n.21 (1978) (Commission did not 
concede that it lacked power to order refunds).

321 51 Cong. Rec. 12,980 (1914) (remarks of Sen. Newlands) (section 5 intended to reach "prac
tices that shock universal conscience of mankind”); id. at 11,084 (remarks of Sen. Newlands) (standard 
of morals in trade exists or ought to exist).

There also appeared to be at least two other reasons why the moral criterion 
should not constitute an independent ground for decision. First, it was largely 
duplicative. Conduct violating recognized moral standards usually injured 
consumers or offended public policy as well, thus obviating the need to pro
ceed solely on the basis of moral considerations. Second, deciding cases on 
moral grounds alone would have involved a potential for overbreadth that 
many judges would have found disturbing and might have been disinclined to 
uphold.320

The role of moral considerations could be constrained in this manner with
out violating the original legislative intent. Congress did seem to intend that 
the Commission make moral judgments,321 but it did not indicate that these 
factors need always be controlling. Rather, it seemed sufficient that they be 
considered along with consumer injury and public policy as part of the overall 
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calculus of unfairness.322 The Commission accordingly made use of moral or 
ethical factors in only a secondary capacity. It used them to reinforce findings 
of unfairness based on other criteria,323 and it exhibited concern for moral 
factors in the course of some rulemaking proceedings,324 but it never found 
conduct unfair for moral reasons alone.325

322. Senator Newlands took a somewhat more expansive view at another point in the debates, stat
ing that “unfair competition” would reach "every practice . that is against public morals.” Id. at 
11.112 (emphasis added). In context, however, this remark seems to contain some element of 
hyperbole.

323. See. eg.. Horizon Corp. (1981 Transfer Binder] 3 Trade Reg. Rep. (CCH) (] 21,826, at 22,087 
(forfeiture clause that offends public policy “unconscionable”); American Medical Ass’n, 94 F T C. 701, 
1010-11 (1979) (restraints on advertising of medical services have disproportionate effect on poor, sick, 
and aged); Beneficial Corp., 86 F.T.C. 119, 178 (1975) (use of customer's confidential tax data contrary 
to “basic standards of ethical behavior”); Holiday Magic, Inc.. 84 F.T.C. 748. 1036-43 (1974) (fraudu
lent chain letters and pyramid schemes possess “intolerable" capacity to deceive). See also FTC v. R F. 
Keppel & Bro., 291 U.S 304, 313 (1934) (method of competition which casts upon competitors burden 
of loss of business unless they descend to practice they view immoral, even though not criminal, in
volves kind of unfairness at which statute aimed); FTC v. Standard Educ. Soc'y, 86 F.2d 692. 696 (2d 
Cir. 1936) (Commission’s duty in part “is to discover and make explicit those unexpressed standards of 
fair dealing which the conscience of the community may progressively develop"), rev'd in part on other 
grounds. 302 U.S. 112 (1937).

324. See, eg.. Preservation of Consumers’ Claims and Defenses, Statement of Basis and Purpose, 40 
Fed Reg. 53,506, 53,524 (1975) (“appropriate for the Commission to determine whether the dominant 
party is using an overabundance of market power, or commercial advantage, in an inequitable man
ner”); id. at 53,509 (allowing sellers to discount consumer notes to third parties enables them to engage 
in “disreputable and unethical" sales practices); Credit Practices, Notice of Proposed Rulemaking. 40 
Fed. Reg. 16,347, 16,349 (1975) (examining cognovits, waivers of property exemptions, and other op
pressive clauses in consumer credit contracts to determine whether parties' market power used 
inequitably).

325. Policy Statement, supra note 4, at 12. The use of moral considerations as an additional factor 
still gave the Commission a measure of discretion and might have tipped the balance in favor of a 
finding of unfairness in a marginal case. This discretion, however, was considerably less than if moral 
factors alone could have been determinative.

326. Id.
327. Id.

In the Policy Statement the Commission has now indicated that it will elimi
nate this vestigial factor entirely.326 The Commission evidently concluded that 
moral considerations already were incorporated into the other S & H crite
ria.327 Retaining them as a separate formal element would only complicate the 
unfairness analysis.

With this we have completed our discussion of the three S & H criteria. 
This article has analyzed the interrelationships among the consumer sover
eignty, public policy, and moral aspects of section 5. Although the resulting 
structure may not be as simple as might be desired, it does represent a reason
ably integrated theory of consumer unfairness. The statute’s primary thrust, 
and the Commission’s primary expertise, lies in opening up the operation of 
retail markets so that consumers may protect themselves through the exercise 
of consumer sovereignty. Seller conduct that injures consumers without im
pinging on their sovereignty also falls within the Commission’s general statu
tory mandate. Because such practices are outside the scope of the 
Commission’s special expertise, however, the Commission can act in those sit
uations only when public policy based on an authoritative external source con
firms its judgments. With the demise of the moral criterion, it is the consumer 
injury and public policy criteria that delineate the scope of the Commission’s 
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jurisdiction over unfair acts and practices.328 These factors work in conjunc
tion with the Commission’s parallel jurisdiction over unfair methods of com
petition to help ensure the efficient operation of the marketplace as a whole, 
and to help create a unified theory of commercial unfairness.

328. See Horizon Corp., [1981 Transfer Binder] 3 Trade Reg. Rep. (CCH) 1)21,826, at 22,086 
(“Commission focuses primarily on two criteria, the existence of unjustified, substantial consumer in
jury and the violation of established ‘public policy’ ”) (emphasis added).

329. Enforcement of section 5 is entrusted to two of the Commission’s bureaus: the Bureau of Com
petition enforces the ban of unfair methods of competition and the Bureau of Consumer Protection 
enforces the ban on unfair or deceptive acts or practices.

330. 15 U.S.C. § 45(a)(1) (1976).
331. Improper business practices affect such factors as price, variety of products, product quality, 

and availability of post-sale services.
332. Cf. FTC v. Procter & Gamble Co., 386 U.S. 568, 597 (1967) (Harlan, J., concurring) (benefits of 

competitive markets include maintaining price close to average cost).

VI. The Relationship with “Unfair Methods of Competition”: 
A Unified Theory of Unfairness

When dealing with the FTC Act it is easy to focus on just one half of the 
statute and on just one of the agency’s two bureaus.329 Specialization within 
both the FTC and the private bar tends to encourage this result. Section 5, 
however, prohibits both competitive and consumer unfairness in the course of 
a single sentence: “Unfair methods of competition in or affecting commerce, 
and unfair or deceptive acts or practices in or affecting commerce, are declared 
unlawful.”330 This language does not appear to state two separate and in
dependent goals for the FTC, but rather to visualize areas of activity that are 
closely related.

It would be desirable to bring both these concepts together into a single 
integrated theory. This would give a greater doctrinal integrity to the FTC 
Act. and would also assist in the selection and prosecution of cases in accord
ance with a consistent policy across the range of the Commission’s activities. 
The interpretation of consumer unfairness proposed in the Policy Statement 
seems particularly useful because it will encourage this result. The concept of 
consumer sovereignty can mesh with established concepts of unfair competi
tion to produce a unified theory of section 5. The particular formulation dis
cussed here was developed in collaboration with my colleague Robert Lande.

The theory begins by examining goals. The two halves of the statute are. 
broadly speaking, intended to serve the same ultimate end. Congress designed 
each to protect members of the consuming public against the high prices and 
other costs resulting from improper business practices.331 These ultimate goals 
are not usually addressed directly, however. To do so would involve the 
agency too deeply in a detailed regulation of the economy. The goals therefore 
are approached indirectly, by ensuring that there are free market transactions 
throughout the economy. In such a competitive economy the exercise of mar
ket choice should suffice to protect consumers against most hazards of the 
marketplace.332

In order for this approach to be effective, however, a consumer must have 
the benefits of free markets on two different levels. First, the external market
place must provide a reasonable number of options for him to choose among. 
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Second, he must be able to make a free and rational choice from among those 
options. Both factors are necessary to an effective market transaction. It cer
tainly does a consumer no good to have many options if he is unable to choose 
freely from among them, nor is he helped by being able to freely choose if only 
one product is available.333 The distinction between these factors is, however, 
what marks the line between competition and consumer protection matters.334

The competition half of section 5 deals with the supply of options. Under 
this authority the Commission monitors the external market and bans attempts 
on the part of manufacturers to restrict the variety of prices and products that 
the free market would offer. Actions against price-fixing, monopolization, or 
anti-competitive mergers, for example, are intended to safeguard the range of 
market choice.335 Congress recognized, however, that a variety of other prac
tices might also restrain competition, and thus designed section 5 to reach any 
form of conduct that was unreasonably harmful to competition, regardless of 
whether that conduct violated other antitrust statutes.336 Senator Cummins, 
one of the principal floor managers of the FTC Act, observed that the new Act 
was intended to fill the interstices of the Sherman Act.337 The Commission 
was to exercise its powers under section 5 within the broad contours of the 
general congressional competition policy.338

The new Commission had several features that suited it to the exercise of 
this more flexible mandate. It was a specialized and expert body, was assisted 
by a staff of professional economists, and used corrective rather than punitive 
remedies.339 These features made it practical for the Commission to look be-

333. No consumer, no matter how well informed or rational, can protect himself against monopoly 
pricing.

334 The Commission expressed the same point in a slightly more elaborate fashion:

The various components of the statute form an integrated whole, allowing the Commission to 
promote the diverse benefits of a free and open economy. Thus the ban on unfair practices 
prevents exclusionary or anticompetitive behavior and helps preserve a full variety of market
place options for consumers to choose among; the ban on deception helps ensure that consum
ers will not make that choice on the basis of misleading information; and the ban on unfair 
practices ensures that the choice is not distorted by coercion, the withholding of important 
information, or similar practices. Safeguards at all three levels are needed to ensure that 
substantial consumer injury is adequately addressed.

Companion Statement, supra note 4, at 1.
335. See, eg.. Fashion Originators’ Guild of America, Inc., v. FTC, 312 U.S. 457, 466 (1941) (incipi

ent monopolization); United States v. Papercraft Corp., 540 F.2d 131, 138 (3rd Cir. 1976) (mergers); 
Adolph Coors Co. v. FTC, 497 F.2d 1178, 1184 (10th Cir. 1974) (vertical price fixing), cert, denied. 419 
U.S 1105 (1975); Golden Grain Macaroni Corp. v. FTC, 472 F.2d 882, 885-87 (9th Cir 1972) (monop
olization), cert, denied., 412 U.S. 918 (1973).

336 See, eg., FTC v. Brown Shoe Co., 384 U.S. 316, 321 (1966) (FTC has power to ban practices 
that conflict with basic policies of Sherman or Clayton Acts even if practices do not actually violate 
Acts); Grand Union Co. v. FTC, 300 F.2d 92, 98-99 (1962) (section 5 intended to reach practices that 
violate policy of antitrust acts); Great Atlantic & Pacific Tea Co., 87 F.T.C. 962, 1049-50 (1976) (section 
5 fills in gaps by reaching practices that violate policy of Clayton Act).

337. See 51 Cong. Rec. 11,236 (1914) (statement of Sen. Cummins) (only purpose of § 5 is to reach 
conduct that cannot be punished under antitrust laws). See also id. at 13.231 (remarks of Sen Reed).

338. This general competition policy consists of the underlying principles of specific enactments such 
as the Sherman and Clayton Acts, as revealed by their legislative histories. See Averitt, supra note 10, 
at 259-71 (discussion of relation of section 5 to Sherman and Clayton Acts). The competition half of 
section 5, like the consumer protection half, also permits an occasional case to enforce other well- 
established public policies, at least when violation of these policies has conferred a competitive 
advantage.

339. The FTC Act did not vest the Commisssion with the power to impose punitive sanctions 
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yond the letter of the other antitrust laws and more broadly implement their 
underlying legislative principles. The Supreme Court has accordingly recog
nized a number of ways in which the Commission may extend the reach of the 
Sherman and Clayton Acts. For example, section 5 will cover incipient viola
tions of those statutes, or conduct that contravenes their clear intent and has 
merely escaped through a technical loophole, or conduct that is contrary to 
their general aims and purposes.340 This legislative scheme, aimed at all con
duct that is unreasonably harmful to competition, ultimately benefits the con
sumer by ensuring a broad range of options in the marketplace.

340. See note 337 supra. See generally Averitt, supra note 10.
341. The Commission has discemably more latitude in implementing this part of section 5 than in 

implementing the competition part. The Sherman and Clayton Acts guide the Commission in the com
petition area, but no similarly specific legislative policies guide the Commission in implementing the 
consumer protection requirement, other than the general policy of consumer sovereignty underlying 
section 5.

342. Actions that impinge upon the ability of competingyirmr to make free or informed decisions are 
properly considered as unfair methods of competition because they ultimately affect the range of 
choices in the marketplace. See Hurwitz & Kovacic, Judicial Analysis of Predation: The Emerging 
Trends, Vand. L Rev. (forthcoming) (firm might conceal fact that its sales are below cost so that rivals 
will not realize that low prices not indefinitely sustainable).

343. The basic dichotomy also must be qualified in two other respects. First, the Commission may 
not necessarily be able to reach every instance of market failure. The Commission’s discretion has been 
limited in consumer protection matters to those market failures that affect one of the basic prerequisites 
to consumer sovereignty, and in competition matters to those market failures that result in an unreason
able harm to the competitive process. Second, cases enforcing established public policies may some
times be brought to vindicate non-economic social values rather than to remedy injuries to market 
processes. See notes 285-301 supra and accompanying text (discussing independent uses of public 
policy).

The consumer protection component of section 5 safeguards a person’s abil
ity to choose among the options that are before him.341 This is accomplished 
by defending consumer sovereignty, as this article has explained. In brief, the 
buyer is protected from fraud, deception, undue influence, coercion, or similar 
pressures that might undermine a free market decision.342

These two bodies of law may then be brought together into an integrated 
construction of section 5. Competition cases ensure a supply of options, while 
consumer protection cases ensure an unimpeded selection among them. This 
function can be expressed in slightly different terms by focusing on the effects 
that different unfair practices might have on the ultimate consumer. Con
sumer protection cases are directed against market problems that have their 
effect “inside the head,” whereas competition cases are intended to prevent 
those problems having their effect “outside the head.”

The basic dichotomy between the two section 5 components must be quali
fied in some respects, of course. A case based primarily on one half of the 
statute still might have collateral effects in areas covered by the other half.343 
This will have at least two practical implications. First, it suggests that Com
mission lawyers should always be alert to the possibility that a case raises is
sues under both section 5 components, even though this may take them into 
areas normally handled by members of the other bureau. Second, it suggests 
that a remedy normally applied in actions under one half of the statute some
times might be the most appropriate for a particular violation under the other 
half. The Commission is aware of these implications and does not treat the 
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theoretical division between its two bureaus as if it were entirely watertight.344 
Yet the division does seem to hold true for the majority of cases.

344 See Advertising of Ophthalmic Goods and Services, Statement of Basis and Purpose. 43 Fed. 
Reg 23,992. 24,003 (1978) (many actions that Commission considers involve both components of sec
tion 5). Thus, some practices may violate both halves of section 5 simultaneously.

345. This line should be drawn at the point suggested, between internal and external market failures. 
The line cannot be drawn by defining unfair competition as involving the relationship between firm 
and firm, and unfair practices as the relationship between firm and customer That formulation breaks 
down in certain situations. A tying arrangement, for example, manifests itself in the relationship be
tween a firm and its customers, who are required to buy two items as a package rather than separately. 
A tie-in thus would be wrongly classified as an unfair practice. It is, in fact, an unfair method of 
competition that restricts the options presented to the customer.

346. Because both aspects of the statute are designed to help maintain market processes, the econom
ics profession has as much to contribute to our understanding of consumer protection as it already has 
contributed to our understanding of competition cases. Economists tend to be most comfortable with 
the hard, “objective” market imperfections involved in antitrust, and less comfortable with the more 
subjective and sociological kinds of market failures characteristic of typical consumer protection mat
ters. Both types of market failures seem equally important, however, and so both would seem equally 
deserving of professional study. Indeed, economists are beginning to address themselves to the major 
consumer protection issues, such as the degree of product information required for a meaningful deci
sion See generally The Effect of Information On Consumer and Market Behavior (A. Mitch
ell ed 1978); Beaies, Craswell & Salop, The Efficient Regulation of Consumer Information, J.L. & Econ. 
(forthcoming); Schwartz & Wilde, Intervening in Markets on the Basis of Imperfect Information: A Legal 
and Economic Analysis, 127 U. Pa. L. Rev. 630 (1979); Wilde & Schwartz. Equilibrium Comparison 
Shopping, 46 Rev. Econ. Studies 543 (W')), see also Akerof, The Market for Lemons: Quality, Uncer
tainty and the Market Mechanism, 84 Q.J. Econ. 488 (1970) (attempting to identify situations in which 
sellers not likely to furnish information voluntarily); Darbi & Karmi, Free Competition and the Optimal 
Amount of Fraud, 16 J.L. & Econ. 67 (1973) (same). Other professions, such as psychology and mar
keting. may have equally valuable contributions to make. All these efforts will improve the theoretical 
structure of the consumer unfairness jurisdiction described in the Policy Statement, particularly by 
introducing empirical bright-line standards that will add precision and predictability to the law.

The integrated theory of unfairness will have several seemingly contradic
tory effects on our view of section 5. On the one hand this formulation will 
both separate and unify the work of the Commission’s two bureaus. It sepa
rates their work by drawing a principled line between their spheres of activ
ity.345 More importantly, however, it shows the underlying unity of all the 
Commission’s efforts. The work of the agency is intended to ensure an open 
market economy, and the functions of the different bureaus are all directed 
toward that common end.

This formulation also both narrows and broadens our interpretation of the 
FTC Act. It narrows the interpretation of the consumer unfairness power, in 
the sense that it focuses the Commission’s attention on market issues and away 
from more expansive ethical considerations. At the same time, however, it 
broadens our understanding of the agency’s power over unfair competition by 
suggesting that the Commission should be able to reach all forms of harm to 
competition, rather than just those specifically enumerated in the Sherman and 
Clayton Acts. These two tendencies are by no means inconsistent. Rather, 
they are means of compensating for the divergent evolution of the Commis
sion’s two bureaus, and of bringing them back together in a single mission of 
ensuring consumers the benefits of the free marketplace.346

VII. Conclusion

The Federal Trade Commission Act was passed in 1914 for a variety of 
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purposes. Chief among them was a desire to establish standards of commer
cial ethics and thereby ensure that the nation’s markets functioned freely and 
openly. These goals were reflected in the three S & H criteria. The propriety 
of commercial conduct was to be judged by considering whether it (1) caused 
substantial consumer injury; (2) violated established public policy; and 
(3) was immoral or unscrupulous. The Commission has now issued a major 
Policy Statement to further clarify these criteria. In it the Commission decided 
to drop the moral factor from consideration entirely, and to focus its attention 
primarily on consumer injury and, more specifically, on the issue of whether 
an injury has been brought about by a harm to the exercise of consumer sover
eignty. In this the Commission is faithful to the original legislative goals. By 
using section 5 primarily to maintain consumer sovereignty, the Commission 
has focused its attention directly on the maintenance of free and open con
sumer markets.

Although simpler constructions of section 5 might have been formulated, 
they were rejected by the Policy Statement as inconsistent with the legislative 
history and case law. The alternative approaches would have explained the 
consumer unfairness jurisdiction in terms of only one of the S & H criteria. 
These alternatives will be briefly reviewed here, however, in order to give some 
sense for what the other possible avenues might have been. Some case proba
bly could have been made for giving the primary role to each of the three A- & 
H standards.

The case would have been easiest to make in favor of the consumer injury 
criterion. That was already by far the most important of the three tests. It 
would therefore not have been a particularly long step from there to an argu
ment that this test incorporated the other two criteria as well.347 Relevant pub
lic policies would be identified by whether or not they were intended to 
prevent the kind of consumer injury that had taken place. Relevant moral 
standards would be similarly identified, and thus the analysis would narrow to 
the single issue of whether an improper consumer injury had been inflicted. 
Despite its analytical tidiness, however, the Commission rejected this ap
proach. It did not appear to take sufficient account of such cases as Keppel and 
Spiegel, with their primary emphasis on public policy.348 Moreover, this ap
proach would have forced the Commission to make the awkward choice be
tween adopting a broad definition of “consumer injury” that would lack 
economic content and predictive value, or adopting a narrower definition, such 
as “consumer sovereignty,” which would not reach real consumer harms that 
did not fit within that concept as defined.

347. See Hobbs, supra note 13, at 1032 (arguing that consumer injury criterion is only objective and 
predictable test of unfairness); Note, Section 5 of the Federal Trade Commission Act-Unfairness to Con
sumers, 1972 Wise. L. Rev. 1071, 1088 (suggesting that FTC ban consumer practices when it could 
demonstrate legitimate consumer injury).

348. See notes 292-97 & 308 supra and accompanying text (discussing Keppel and SpiegelY Presum
ably the public policies were in turn based on legislative determinations that certain conduct was injuri
ous to the public. Thus, in a sense, a determination of consumer injury does underlie each application 
of section 5. As a practical matter, however, an administrative agency must usually take legislative 
judgments as given, without inquiring into their underlying motivations.

Alternatively, the Commission might have explained consumer unfairness 
primarily in terms of public policy. This could have been done by beginning 
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with the basic policy cases and then observing that the entire set of additional 
cases bearing on consumer sovereignty is actually an application of an under
lying public policy in favor of free markets.349 This approach might have fore
stalled a certain amount of criticism by making clear that the Commission is 
primarily an agency for the implementation of established social goals rather 
than a vehicle for the realization of social policies of its own. The Commission 
rejected this approach as well, however, because it reversed the actual priori
ties of the matter. The public policy in favor of consumer sovereignty would 
account for far more cases than all of the other policies combined, and so it 
seemed too important to be relegated to the status of a subset.

349. See Note, supra note 347, at 1087 (FTC arguably should be limited to banning practices within 
"penumbra of some statutory or common law concept of unfairness"); cf. Advertising of Ophthalmic 
Goods and Services, Statement of Basis and Purpose, 43 Fed Reg. 23,992, 24,001 (1978) (referring to 
general public policy favoring free markets).

350. 51 Cong. Rec. 11,084 (1914) (opening statement of Sen. Newlands) ("utterly impossible for 
Congress to define the numerous practices which constitute unfair competition and which are against 
good morals in trade”).

351. See id. (opening statement of Sen. Newlands).

Finally, consumer unfairness could have been described in moral terms. 
The cases brought under this theory could have been understood as steps in the 
development of a code of commercial ethics. This approach also had a certain 
support in the legislative history. Senator Newlands, for example, when asked 
why the FTC Act did not simply list the prohibited practices, replied that the 
underlying concerns were moral ones and thus did not lend themselves to a 
plain enumeration.350 The course of viewing the statute entirely in these 
terms, however, was also rejected. Although the FTC Act certainly was con
ceived with an eye to realizing moral goals, these factors tended to be empha
sized most strongly during the early days of the ten-week floor debate.351 
More concrete and specific goals were to become identified as the debates 
progressed. These later goals, such as consumer sovereignty, seemed to state 
best the final understanding of the statute. Thus it seemed appropriate to con
fine moral considerations to a secondary role.

In sum, all three of the single-factor explanations seemed to fall short of the 
mark. What was needed was a formulation, such as the one presented in the 
Commission’s Policy Statement, that gave a role to several of the S <& H crite
ria. This approach to the problem best reconciled the case law and the legisla
tive history. At the same time, its emphasis on the factor of consumer 
sovereignty allowed an important doctrinal advance. This approach freed 
Commission jurisprudence from the uncertainties and potential arbitrariness 
of the balancing test, and based section 5 instead on the concrete rights and 
obligations of various parties. As a result, consumers have a right to those 
basic preconditions that they need in order to make an independent purchase 
decision, or, in any event, a right not to have those preconditions undermined 
by any deliberate act on the part of a seller.

This type of market orientation underlies the whole of the FTC Act. It has 
already been established as the explicit focus of the competition side of the 
statute. By construing the consumer side in similar terms, therefore, the Com
mission has made possible an integrated theory of commercial unfairness 
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under section 5. This market-oriented theory does not disclaim all reference to 
moral concerns, nor does it disavow the public policy considerations that have 
supported some occasional but important cases. What the theory does do is 
place the emphasis where the emphasis in fact belongs. The central concern of 
section 5 is with market considerations, and it is these considerations that give 
the statute its unity and its basic structure.
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APPENDIX

FEDERAL TRADE COMMISSION

Washington, D.C. 20580

The Honorable Wendell H. Ford 
Chairman, Consumer Subcommittee 
Committee on Commerce, Science, and Transportation 
Room 130 Russell Office Building 
Washington, D.C. 20510
The Honorable John C. Danforth
Ranking Minority Member, Consumer Subcommittee 
Committee on Commerce, Science, and Transportation 
Room 130 Russell Office Building
Washington, D.C. 20510

Dear Senators Ford and Danforth:
This is in response to your letter of June 13, 1980, concerning one aspect of 

this agency’s jurisdiction over “unfair or deceptive acts or practices.” You in
formed us that the Subcommittee was planning to hold oversight hearings on 
the concept of “unfairness” as it has been applied to consumer transactions. 
You further informed us that the views of other interested parties were solic
ited and compiled in a Committee Print earlier this year.1 Your letter specifi
cally requested the Commission’s views on cases under Section 5 “not 
involving the content of advertising,” and its views as to “whether the Com
mission’s authority should be limited to regulating ‘false or deceptive’ com
mercial advertising.” Our response addresses these and other questions related 
to the concept of consumer unfairness.

1. Unfairness: Views on Unfair Acts and Practices in Violation of the Federal Trade Commission 
Act (1980) (hereinafter referred to as “Committee Print").

We are pleased to have this opportunity to discuss the future work of the 
agency. The subject that you have selected appears to be particularly timely. 
We recognize that the concept of consumer unfairness is one whose precise 
meaning is not immediately obvious, and also recognize that this uncertainty 
has been honestly troublesome for some businesses and some members of the 
legal profession. The result is understandable in

[page 2]
light of the general nature of the statutory standard. At the same time, though, 
we believe we can respond to legitimate concerns of business and the Bar by 
attempting to delineate in this letter a concrete framework for future applica
tion of the Commission’s unfairness authority. We are aided in this process by 
the cumulative decisions of this agency and the federal courts, which, in our 
opinion, have brought added clarity to the law. Although the administrative 
and judicial evolution of the consumer unfairness concept has still left some 
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necessary flexibility in the statute, it is possible to provide a reasonable work
ing sense of the conduct that is covered.

In response to your inquiry we have therefore undertaken a review of the 
decided cases and rules and have synthesized from them the most important 
principles of general applicability. Rather than merely reciting the law, we 
have attempted to provide the Committee with a concrete indication of the 
manner in which the Commission has enforced, and will continue to enforce, 
its unfairness mandate. In so doing we intend to address the concerns that 
have been raised about the meaning of consumer unfairness, and thereby at
tempt to provide a greater sense of certainty about what the Commission 
would regard as an unfair act or practice under Section 5.

This letter thus delineates the Commission’s views of the boundaries of its 
consumer unfairness jurisdiction and is subscribed to by each Commissioner. 
In addition, we are enclosing a companion Commission statement that dis
cusses the ways in which this body of law differs from, and supplements, the 
prohibition against consumer deception, and then considers and evaluates 
some specific criticisms that have been made of our enforcement of the law.2 
Since you have indicated a particular interest in the possible application of 
First Amendment principles to commercial advertising, the

2. Neither this letter nor the companion statement addresses ongoing proceedings, but the Commis
sion is prepared to discuss those matters separately at an appropriate time.

3. The operative sentence of Section 5 reads in full as follows: "Unfair methods of competition in or 
affecting commerce, and unfair or deceptive acts or practices in or affecting commerce, are declared 
unlawful.” 15 U.S.C. § 45(a)(1).

4. In fulfilling its competition or antitrust mission the Commission looks to the purposes, policies, 
and spirit of the other antitrust laws and the FTC Act to determine whether a practice affecting compe
tition or competitors is unfair. See, eg., FTC v Brown Shoe Co., 384 U.S. 316 (1966). In making this 
determination the Commission is guided by the extensive legislative histories of those statutes and a 
considerable body of antitrust case law. The agency’s jurisdiction over “deceptive acts or practices” is 
likewise not discussed in this letter.

[page 3]
companion statement will include discussions relevant to that question. The 
companion statement is designed to respond to the key questions raised about 
the unfairness doctrine. However, individual Commissioners may not neces
sarily endorse particular arguments or particular examples of the Commis
sion’s exercise of its unfairness authority contained in the companion 
statement.

Commission Statement of Policy on the Scope of the Consumer Unfairness 
Jurisdiction

Section 5 of the FTC Act prohibits, in part, “unfair . . . acts or practices in 
or affecting commerce.”3 This is commonly referred to as the Commission’s 
consumer unfairness jurisdiction. The Commission’s jurisdiction over “unfair 
methods of competition” is not discussed in this letter.4 Although we cannot 
give an exhaustive treatment of the law of consumer unfairness in this short 
statement, some relatively concrete conclusions can nonetheless be drawn.

The present understanding of the unfairness standard is the result of an evo
lutionary process. The statute was deliberately framed in general terms since 
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Congress recognized the impossibility of drafting a complete list of unfair 
trade

[page 4]

practices that would not quickly become outdated or leave loopholes for easy 
evasion.5 The task of identifying unfair trade practices was therefore assigned 
to the Commission, subject to judicial review,6 in the expectation that the un
derlying criteria would evolve and develop over time. As the Supreme Court 
observed as early as 1931, the ban on unfairness “belongs to that class of 
phrases which do not admit of precise definition, but the meaning and applica
tion of which must be arrived at by what this court elsewhere has called ‘the 
gradual process of judicial inclusion and exclusion.’ ”7

By 1964 enough cases had been decided to enable the Commission to iden
tify three factors that it considered when applying the prohibition against con
sumer unfairness. These were: (1) whether the practice injures consumers; 
(2) whether it violates established public policy; (3) whether it is unethical or 
unscrupulous.8 These factors

[page 5]

were later quoted with apparent approval by the Supreme Court in the 1972 
case of Sperry & Hutchinson? Since then the Commission has continued to 
refine the standard of unfairness in its cases and rules, and it has now reached 
a more detailed sense of both the definition and the limits of these criteria.10

5. See H R. Conf. Rep. No. 1142, 63d Cong., 2d Sess., at 19 (1914) (If Congress “were to adopt the 
method of definition, it would undertake an endless task”). In 1914 the statute was phrased only in 
terms of “unfair methods of competition,” and the reference to “unfair acts or practices” was not added 
until the Wheeler-Lea Amendment in 1938. The initial language was still understood as reaching most 
of the conduct now characterized as consumer unfairness, however, and so the original legislative his
tory remains relevant to the construction of that part of the statute

6. The Supreme Court has stated on many occasions that the definition of “unfairness” is ultimately 
one for judicial determination. See, e.g, FTC v. Sperry & Hutchinson Co., 405 U.S. 233, 249 (1972); 
FTC v. R.F Keppel & Bro., 291 U.S. 304, 314 (1934).

7. FTC V. Raladam Co., 283 U.S. 643, 648 (1931). See also FTC v. R.F. Keppel & Bro.. 291 U.S. 
304. 310 (1934) (“Neither the language nor the history of the Act suggests that Congress intended to 
confine the forbidden methods to fixed and unyielding categories”).

8. The Commission’s actual statement of the criteria was as follows:

(1) whether the practice, without necessarily having been previously considered unlawful, of
fends public policy as it has been established by statutes, the common law, or otherwise— 
whether, in other words, it is within at least the penumbra of some commmon-law, statutory, 
or other established concept of unfairness; (2) whether it is immoral, unethical, oppressive, or 
unscrupulous; (3) whether it causes substantial injury to consumers (or competitors or other 
businessmen).

Statement of Basis and Purpose, Unfair or Deceptive Advertising and Labeling of Cigarettes tn Rela
tion to the Health Hazards of Smoking, 29 Fed. Reg. 8324, 8355 (1964).

9. FTC v. Sperry & Hutchinson Co., 405 U.S. 223, 244-45 n.5 (1972). The Circuit Courts have 
concluded that this quotation reflected the Supreme Court’s own views. See Spiegel, Inc. v. FTC, 540 
F. 2d 287, 293 n.8 (7th Cir. 1976); Heater v. FTC, 503 F.2d 321, 323 (9th Cir. 1974). The application of 
these factors to antitrust matters is beyond the scope of this letter.

10. These standards for unfairness are generally applicable to both advertising and nonadvertising 
cases.
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Consumer injury

Unjustified consumer injury is the primary focus of the FTC Act, and the 
most important of the three S & H criteria. By itself it can be sufficient to 
warrant a finding of unfairness. The Commission’s ability to rely on an in
dependent criterion of consumer injury is consistent with the intent of the stat
ute, which was to “[make] the consumer who may be injured by an unfair 
trade practice of equal concern before the law with the merchant injured by 
the unfair methods of a dishonest competitor.”11

11. 83 Cong. Rec. 3255 (1938) (remarks of Senator Wheeler).
12. An injury may be sufficiently substantial, however, if it does a small harm to a large number of 

people, or if it raises a significant risk of concrete harm
13. See, eg., Holland Furnace Co. v. FTC, 295 F.2d 302 (7th Cir. 1961) (seller's servicemen disman

tled home furnaces and then refused to reassemble them until the consumers had agreed to buy services 
or replacement parts).

14. Statement of Basis and Purpose, Preservation of Consumers' Claims and Defenses, 40 Fed. Reg. 
53506, 53522-23 (1975).

15. For an example see Philip Morris, Inc., 82 F.T.C. 16 (1973) (respondent had distributed free- 
sample razor blades in such a way that they could come into the hands of small children) (consent 
agreement). Of course, if matters involving health and safety are within the primary jurisdiction of 
some other agency, Commission action might not be appropriate.

16. See, eg., comments of Association of National Advertisers, Committee Print at 120. In an ex
treme case, however, where tangible injury could be clearly demonstrated, emotional effects might pos
sibly be considered as the basis for a finding of unfairness. Cf. 15 U.S.C. §§ 1692 et seq. (Fair Debt 
Collection Practices Act) (banning, eg., harrassing [sic] late-night telephone calls).

The independent nature of the consumer injury criterion does not mean that 
every consumer injury is legally “unfair,” however. To justify a finding of 
unfairness the injury must satisfy three tests. It must be substantial; it must not 
be outweighed by any countervailing benefits to consumers or competition that 
the practice produces; and it must be an injury that consumers themselves 
could not reasonably have avoided.

First of all. the injury must be substantial. The Commission is not con
cerned with trivial or merely speculative harms.12 In most cases a substantial 
injury involves monetary harm, as when sellers coerce consumers into purchas
ing unwanted goods or services13 or when consumers buy defective goods or
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services on credit but are unable to assert against the creditor claims or de
fenses arising from the transaction.14 Unwarranted health and safety risks 
may also support a finding of unfairness.15 Emotional impact and other more 
subjective types of harm, on the other hand, will not ordinarily make a practice 
unfair. Thus, for example, the Commission will not seek to ban an advertise
ment merely because it offends the tastes or social beliefs of some viewers, as 
has been suggested in some of the comments.16

Second, the injury must not be outweighed by any offsetting consumer or 
competitive benefits that the sales practice also produces. Most business prac
tices entail a mixture of economic and other costs and benefits for purchasers. 
A seller’s failure to present complex technical data on his product may lessen a 
consumer’s ability to choose, for example, but may also reduce the initial price 
he must pay for the article. The Commission is aware of these tradeoffs and 
will not find that a practice unfairly injures consumers unless it is injurious in 
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its net effects.17 The Commission

17. See Pfizer, Inc., 81 F.T.C. 23, 62-63 n.13 (1972); Statement of Basis and Purpose, Disclosure 
Requirements and Prohibitions Concerning Franchising and Business Opportunity Ventures. 43 Fed. 
Reg. 59614, 59636 n.95 (1978). When making this determination the Commission may refer to existing 
public policies for help in ascertaining the existence of consumer injury and the relative weights that 
should be assigned to various costs and benefits. The role of public policy in unfairness determinations 
will be discussed more generally below.

18. For example, when the Commission promulgated the Holder Rule it anticipated an overall low
ering of economic costs to society because the rule gave creditors the incentive to police sellers, thus 
increasing the likelihood that those selling defective goods or services would either improve their prac
tices or leave the marketplace when they could not obtain financing. These benefits, in the Commis
sion’s judgment, outweighed any costs to creditors and sellers occasioned by the rule. See Statement of 
Basis and Purpose, Preservation of Consumers’ Claims and Defenses, 40 Fed. Reg. 53506, 53522-23 
(1975).

19. In some senses any injury can be avoided—for example, by hiring independent experts to test all 
products in advance, or by private legal actions for damages—but these courses may be too expensive 
to be practicable for individual consumers to pursue.

20. This emphasis on informed consumer choice has commonly been adopted in other statutes as 
well. See, eg.. Declaration of Policy, Fair Packaging and Labeling Act, 15 U.S.C. § 1451 ("Informed 
consumers are essential to the fair and efficient functioning of a free market economy”).

21. See, e.g., Statement of Basis and Purpose, Labeling and Advertising of Home Insulation, 44 Fed. 
Reg. 50218, 50222-23 (1979); Statement of Basis and Purpose, Posting of Minimum Octane Numbers on 
Gasoline Dispensing Pumps, 36 Fed. Reg. 23871,23882 (1971). See also Virginia State Board of Phar
macy v. Virginia Citizens Consumer Council, Inc., 425 U.S. 748 (1976).

[page 7]
also takes account of the various costs that a remedy would entail. These in
clude not only the costs to the parties directly before the agency, but also the 
burdens on society in general in the form of increased paperwork, increased 
regulatory burdens on the flow of information, reduced incentives to innova
tion and capital formation, and similar matters.18

Finally, the injury must be one which consumers could not reasonably have 
avoided.19 Normally we expect the marketplace to be self-correcting, and we 
rely on consumer choice—the ability of individual consumers to make their 
own private purchasing decisions without regulatory intervention—to govern 
the market. We anticipate that consumers will survey the available alterna
tives, choose those that are most desirable, and avoid those that are inadequate 
or unsatisfactory. However, it has long been recognized that certain types of 
sales techniques may prevent consumers from effectively making their own 
decisions, and that corrective action may then become necessary. Most of the 
Commission’s unfairness matters are brought under these circumstances. They 
are brought, not to second-guess the wisdom of particular consumer decisions, 
but rather to halt some form of seller behavior that unreasonably creates or 
takes advantage of an obstacle to the free exercise of consumer 
decisionmaking.20

[page 8]
Sellers may adopt a number of practices that unjustifiably hinder such free 

market decisions. Some may withhold or fail to generate critical price or per
formance data, for example, leaving buyers with insufficient information for 
informed comparisons.21 Some may engage in overt coercion, as by disman
tling a home appliance for “inspection” and refusing to reassemble it until a 
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service contract is signed.22 And some may exercise undue influence over 
highly susceptible classes of purchasers, as by promoting fraudulent “cures” to 
seriously ill cancer patients.23 Each of these practices undermines an essential 
precondition to a free and informed consumer transaction, and, in turn, to a 
well-functioning market. Each of them is therefore properly banned as an un
fair practice under the FTC Act.24

22. See Holland Furnace Co. p. FTC, 295 F.2d 302 (7th Cir. 1961); cf. Arthur Murray Studio. Inc v. 
FTC, 458 F.2d 622 (5th Cir. 1972) (emotional high-pressure sales tactics, using teams of salesmen who 
refused to let the customer leave the room until a contract was signed). See also Statement of Basis and 
Purpose, Cooling-Off Period for Door-to-Door Sales, 37 Fed. Reg. 22934, 22937-38 (1972).

23. See, e.g., Travel King, Inc., 86 F.T.C. 715, 774 (1975). The practices in this case primarily in
volved deception, but the Commission noted the special susceptibilities of such patients as one reason 
for banning the ads entirely rather than relying on the remedy of fuller disclosure. The Commission 
recognizes that “undue influence" in advertising and promotion is difficult to define, and therefore 
exercises its authority here only with respect to substantial coercive-like practices and significant con
sumer injury.

24. These few examples are not exhaustive, but the general direction they illustrate is clear As the 
Commission stated in promulgating its Eyeglasses Rule, the inquiry should begin, at least, by asking 
“whether the acts or practices at issue inhibit the functioning of the competitive market and whether 
consumers are harmed thereby.” Statement of Basis and Purpose, Advertising of Ophthalmic Goods 
and Services, 43 Fed. Reg. 23992, 24001 (1978).

25. See Statement of Basis and Purpose, Advertising of Ophthalmic Goods and Services, 43 Fed. 
Reg. 23992, 24001 (1978), citing Virginia State Board of Pharmacy v. Virginia Citizens Consumer Coun
cil, 425 U.S. 748 (1976).

[page 9]

Violation of public policy
The second S & H standard asks whether the conduct violates public policy 

as it has been established by statute, common law, industry practice, or other
wise. This criterion may be applied in two different ways. It may be used to 
test the validity and strength of the evidence of consumer injury, or, less often, 
it may be cited for a dispositive legislative or judicial determination that such 
injury is present.

Although public policy was listed by the S & H Court as a separate consid
eration, it is used most frequently by the Commission as a means of providing 
additional evidence on the degree of consumer injury caused by specific prac
tices. To be sure, most Commission actions are brought to redress relatively 
clear-cut injuries, and those determinations are based, in large part, on objec
tive economic analysis. As we have indicated before, the Commission believes 
that considerable attention should be devoted to the analysis of whether sub
stantial net harm has occurred, not only because that is part of the unfairness 
test, but also because the focus on injury is the best way to ensure that the 
Commission acts responsibly and uses its resources wisely. Nonetheless, the 
Commission wishes to emphasize the importance of examining outside statu
tory policies and established judicial principles for assistance in helping the 
agency ascertain whether a particular form of conduct does in fact tend to 
harm consumers. Thus the agency has referred to First Amendment decisions 
upholding consumers’ rights to receive information, for example, to confirm 
that restrictions on advertising tend unfairly to hinder the informed exercise of 
consumer choice.25
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Conversely, statutes or other sources of public policy may affirmatively al

low for a practice that the Commission tentatively views as unfair. The exist
ence of such policies will then give the agency reason to reconsider its 
assessment of whether the practice is actually injurious in its net effects.26 In 
other situations there may be no clearly established public policies, or the poli
cies may even be in conflict. While that does not necessarily preclude the 
Commission from taking action if there is strong evidence of net consumer 
injury, it does underscore the desirability of carefully examining public poli
cies in all instances.27 In any event, whenever objective evidence of consumer 
injury is difficult to obtain, the need to identify and assess all relevant public 
policies assumes increased importance.

26. Cf. Statement of Basis and Purpose, Advertising of Ophthalmic Goods and Services, supra', see 
also n.i7 supra.

27. The analysis of external public policies is extremely valuable but not always definitive. The 
legislative history of Section 5 recognizes that new forms of unfair business practices may arise which, 
at the time of the Commission’s involvement, have not yet been generally proscribed See page 4, 
supra Thus a review of public policies established independently of Commission action may not be 
conclusive in determining whether the challenged practices should be prohibited or otherwise re
stricted. At the same time, however, we emphasize the importance of examining public policies, since a 
thorough analysis can serve as an important check on the overall reasonableness of the Commission’s 
actions.

28. Spiegel, Inc v. FTC, 540 F.2d 287 (7th Cir. 1976). In this case the Commission did inquire into 
the extent of the resulting consumer injury, but under the rationale involved it presumably need not 
have done so. See also FTC v. R.F. Keppel & Bro., 291 U.S. 304 (1934) (firm had gained a marketing 
advantage by selling goods through a lottery technique that violated state gambling policies); cf. Simeon 
Management Corp., 87 F.T.C. 1184, 1231 (1976), aff’d, 579 F.2d 1137 (9th Cir. 1978) (firm advertised 
weight-loss program that used a drug which could not itself be advertised under FDA regulations) 
(alternative ground). Since these public-policy cases are based on legislative determinations, rather 
than on a judgment within the Commission’s area of special economic expertise, it is appropriate that 
they can reach a relatively wider range of consumer injuries than just those associated with impaired 
consumer choice.

29. A surplus occurs when a repossessed car is resold for more than the amount owed by the debtor 
plus the expenses of repossession and resale. The law of 49 states requires that creditors refund sur
pluses when they occur, but if creditors systematically refuse to honor this obligation, consumers have 
no practical way to discover that they have been deprived of money to which they are entitled. See

Sometimes public policy will independently support a Commission action. 
This occurs when the policy is so clear that it will entirely determine the ques
tion of consumer injury, so there is little need for separate analysis by the 
Commission. In these cases the legislature or court, in announcing the policy, 
has already determined that such injury does exist and thus it need not be 
expressly proved in each instance. An example
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of this approach arose in a case involving a mail-order firm.28 There the Com
mission was persuaded by an analogy to the due-process clause that it was 
unfair for the firm to bring collection suits in a forum that was unreasonably 
difficult for the defendants to reach. In a similar case the Commission applied 
the statutory policies of the Uniform Commercial Code to require that various 
automobile manufacturers and their distributors refund to their customers any 
surplus money that was realized after they repossessed and resold their cus
tomers’ cars.29 The Commission acts on such a basis only where the public
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policy is suitable for administrative enforcement by this agency, however. 
Thus it turned down a petition for a rule to require fuller disclosure of aerosol 
propellants, reasoning that the subject of fluorocarbon safety was currently 
under study by other scientific and legislative bodies with more appropriate 
expertise or jurisdiction over the subject.30

[page 12]

To the extent that the Commission relies heavily on public policy to support 
a finding of unfairness, the policy should be clear and well-established. In 
other words, the policy should be declared or embodied in formal sources such 
as statutes, judicial decisions, or the Constitution as interpreted by the courts, 
rather than being ascertained from a general sense of national values. The 
policy should likewise be one that is widely shared, and not the isolated deci
sion of a single state or a single court. If these two tests are not met the policy 
cannot be considered as an “established” public policy for purposes of the S <& 
H criterion. The Commission would then act only on the basis of convincing 
independent evidence that the practice was distorting the operation of the mar
ket and thereby causing unjustified consumer injury.

Unethical or unscrupulous conduct

Finally, the third S & H standard asks whether the conduct was immoral, 
unethical, oppressive, or unscrupulous. This test was presumably included in 
order to be sure of reaching all the purposes of the underlying statute, which 
forbids “unfair” acts or practices. It would therefore allow the Commission to 
reach conduct that violates generally recognized standards of business ethics. 
This test has proven, however, to be largely duplicative. Conduct that is truly 
unethical or unscrupulous will almost always injure consumers or violate pub
lic policy as well. The Commission has therefore never relied on the third 
element of S & H as an independent basis for a finding of unfairness, and it 
will act in the future only on the basis of the first two.

[page 13]

We hope this letter has given you the information that'you require. Please 
do not hestitate to call if we can be of any further assistance. With best 
regards,

Michael Pertschuk
Chairman

Ford Motor Co., 94 F.T.C. 564, 618 (1979) appeal pending, Nos. 79-7649 and 79-7654 (9th Cir); Ford
Motor Co., 93 F.T.C. 402 (1979) (consent decree); General Motors Corp., D. 9074 (Feb. 1980) (consent
decree). By these latter two consent agreements the Commission, because of its unfairness jurisdiction,
has been able to secure more than $2 million for consumers allegedly deprived of surpluses to which
they were entitled.

30. See Letter from John F. Dugan, Acting Secretary, to Action on Smoking and Health (January
13, 1977). See also Letter from Charles A. Tobin, Secretary, to Prof Page and Mr. Young (September
17, 1973) (denying petition to exercise § 6(b) subpoena powers to obtain consumer complaint informa
tion from cosmetic firms and then to transmit the data to FDA for that agency’s enforcement purposes).



296 The Georgetown Law Journal [Vol. 70:225

Enclosure

Paul Rand Dixon 
Commissioner
David A. Clanton 
Commissioner

Robert Pitofsky 
Commissioner
Patricia P. Bailey 
Commissioner



COMMENTARY

Article III and Judicial Independence: Why the 
New Bankruptcy Courts are Unconstitutional

Thomas G. Krattenmaker*

• Professor of Law, Georgetown University Law Center. B.A. 1965, Swarthmore College; J.D. 1968, 
Columbia University. Whatever may be useful in this article is due entirely to the several discussions 
on this topic 1 have had with my colleagues, Frank F. Flegal and William T. Vukowich, as well as the 
countless valuable suggestions each of them made in criticizing an earlier draft. Marjorie L. Esterow, a 
student at Georgetown University Law Center, contributed substantial and most helpful research and 
editorial assistance.

The author’s manuscript has been submitted for publication in The 1982 Annual Survey ojBankruptcy 
Law.

1. Pub. L. No. 95-598, tit. II, 92 Stat. 2549 (1978) (codified at 28 U.S.C. §§ 151-160, 771-775, 1471- 
1482 (Supp. Ill 1979)) (effective April 1, 1984). Although the Act is not effective until 1984. title IV 
provides that during the transition period, bankruptcy courts existing on September 30, 1979 shall con
tinue through March 31, 1984. Ia. tit. IV, § 404(a), 92 Stat. 2683. During the transition period the 
bankruptcy judges may exercise all powers that Congress granted to bankruptcy courts under the new 
Act. Id. § 405(a)(1), 92 Stat. 2685. Certain limits, however, were placed upon the transition bank
ruptcy courts, precluding them from enjoining a court, entertaining an appeal from a bankruptcy court 
decision, and punishing criminal contempt for acts not committed in the judge’s presence and acts 
punishable by imprisonment. Id. These limitations were “felt to be the minimum constitutionally 
required in light of the non-tenured statuts (sic) of the bankruptcy judges." H R. Rep. No. 595, 95th 
Cong., 1st Sess. 461, reprinted in (1978) U.S. Code Cono. & Ad. News, 5963, 6416 [hereinafter House 
Report).

Congress’ power to create "article I courts" lacking the protections 
mandated by article III of the Constitution has long been the subject of 
controversy. In the Bankruptcy Reform Act of 1978, Congress estab
lished bankruptcy courts with wide-ranging powers, but without the pro
tections accorded article III courts. This term, the Supreme Court has 
agreed to hear arguments on the constitutionality of these courts. In 
this commentary, Professor Krattenmaker elaborates on a statement he 
presented to Congress during its consideration of the Act, drawing upon 
the history and purposes of article III to determine the validity of the 
statutory delegation. After establishing that the tenure and salary pro
tections accordedfederal judges by article III were considered by the 
framers of the Constitution to be vital protections against congressional 
tyranny, Professor Krattenmaker addresses each of the variousjustifica
tions offered by supporters of the bankruptcy courts. Professor Krat
tenmaker concludes that all of these defenses are unconvincing because 
they fail to come to grips with the underlying issue: the framers’ insis
tence upon protecting judicial independence in the manner prescribed by 
article III.

In 1978 Congress passed the comprehensive Bankruptcy Reform Act.1 No 
one doubts Congress’ authority to establish a uniform national bankruptcy
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law; the federal Constitution expressly grants such power to Congress.2 The 
1978 Act, however, did more than reform the substantive federal law of bank
ruptcy. It also established a new, national set of bankruptcy courts, whose 
judges are to exercise jurisdiction over all civil cases that arise under, or are 
“related to” cases arising under, the federal bankruptcy laws.3 Congress did 
not tenure these bankruptcy judges4 or ensure them against reductions in sal
ary while in office.5 Failure to grant bankruptcy judges these protections, his
torically accorded to all federal district and circuit court judges and Supreme 
Court justices, has given rise to arguments that the composition of these new 
courts violates the federal Constitution.6 7

2. See U.S. Const, art. 1, § 8, cl. 4 (empowering Congress to establish "uniform Laws on the subject 
of Bankruptcies throughout the United States”).

3. 28 U.S.C. §§ 1471(b), 1471(c) (Supp. Ill 1979).
4. Beginning in 1984, bankruptcy judges will serve fourteen-year terms. 28 U.S.C. § 153(a) (Supp. 

HI 1979).
5. The salaries of the bankruptcy judges are to be governed by the Federal Salary Act of 1967, 2 

U S C. §§ 351-361 (1976 & Supp. Ill 1979). 28 U.S.C. § 154 (Supp. Ill 1979).
6. See Note, Article III Limits on Article I Courts: The Constitutionality of the Bankruptcy Court and 

the ¡979 Magistrate Act, 80 Colum. L. Rev. 560, 596 (1980) (concluding that Bankruptcy Reform Act 
violates article III).

7. Marathon Pipeline Co. v. Northern Pipeline Constr. Co., 49 U.S.L.W. 2701, 2702 (D Minn. Apr. 
23, 1981).

8. 28 U.S.C. § 1471(c) (Supp. Ill 1979).
9. Northern Pipeline Constr. Co. v. Marathon Pipeline Co., 50 U.S.L.W. 3365 (U.S. Nov. 10, 1981) 

(No. 81-150). Pursuant to 28 U.S.C. § 2403(a) (1976), the bankruptcy judge notified the Attorney Gen
eral of the constitutional challenge and the district court considered the arguments of the United States 
in the proceedings before it. 49 U.S.L.W. at 2702. The United States appealed separately and the 
Supreme Court granted review, consolidating its appeal with that of Northern Pipeline. United States 
v. Marathon Pipeline Co., 50 U.S.L.W. 3365 (U.S. Nov. 10, 1981) (No. 81-546).

10. See L. Tribe, American Constitutional Law iii (1978) (court rulings not necessarily synony
mous with constitutional truth).

11. See House Report, supra note 1, at 79-81, reprinted in [1978] U.S. Code Cong. & Ad. News at 
6039-42 (letter from Prof. Terrance Sandalow) (discussing possible interpretations of different lines of 
Supreme Court precedent); id. at 87, reprinted in [1978] U.S. Code Cong. & Ad. News at 6048-49 

In April 1981, the United States District Court for the District of Minnesota 
addressed such an argument and concluded that the authority granted bank
ruptcyjudges to try cases otherwise relegated to article III judges is unconstitu
tional." The United States Supreme Court has noted probable jurisdiction to 
consider the issue of whether section 1471, which permits bankruptcy judges to 
“exercise all of the jurisdiction conferred by this section on the district 
courts,”8 is an unconstitutional delegation of judicial power.9

This comment argues that the district court reached the proper conclusion 
because the federal Constitution, properly construed, prevents Congress from 
conferring such broad jurisdiction on untenured judges. Article III, section 
one of the Constitution requires, at a minimum, that Congress not enact laws 
of nationwide applicability to define the substantive rules governing disputes 
of private citizens and simultaneously commit interpretation and application 
of those laws to individuals exercising judicial functions without life tenure 
and guarantees against reductions in salary.

The following argument addresses the question of how the Constitution 
should be interpreted rather than how a majority or plurality of the Supreme 
Court is likely to construe it. The distinction is important not only because the 
Supreme Court is not an infallible interpreter of the Constitution,10 but also 
because the precedents in this area are so vague or inconsistent11 as to prove 
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meaningless at best. Consequently, this comment purports only to present the 
argument against the legitimacy of the present bankruptcy courts in summary 
form.12

(letter from Prof Charles Alan Wright) (discussing wide variation among Supreme Court precedents). 
“(TJhe Supreme Court has made such a mess of this phase of the law that medieval theologians would 
be as reliable a source of guidance on it as modem professors.” Id.

12. Although time constraints have compelled the omission of many caveats and embellishments 
that a fuller treatment would provide, these additions would not alter the outline or thrust of the argu
ments presented. These arguments appear in even more skeletal form in the House Report, supra note 
1, at 69-72, reprinted in [1978] U.S. Code Cono. & Ad. News at 6030-32.

13. U.S. Const, art. Ill, § 1.
14. See generally Shartel, Federal Judges—Appointment. Supervision, and Removal—Some Possibili

ties under the Constitution (pt. 3), 28 Mich. L. Rev. 870, 898-909 (1930) (discussing possible constitu
tional grounds for removing federal judges); Note, The Chandler Incident and Problems of Judicial 
Removal, 19 Stan. L. Rev. 448, 459-66 (1967) (same).

15. 28 U.S.C. § 153(a) (Supp. Ill 1979).

I. The Constitutional Case Against the New Bankruptcy Courts

A. THE LANGUAGE OF ARTICLE III, SECTION I: CLARITY AND AMBIGUITY

Article III, section one of the federal Constitution provides:
The judicial Power of the United States, shall be vested in one 
supreme Court, and in such inferior Courts as the Congress may 
from time to time ordain and establish. The Judges both of the 
supreme and inferior Courts, shall hold their Offices during good Be
haviour, and shall, at stated Times, receive for their Services, a Com
pensation, which shall not be diminished during their Continuance in 
Office.13

Superficially, the text seems unambiguous. “Judges . . . of . . . inferior 
Courts” created by Congress must have life tenure and salary protection. In
deed, as discussed below, this is almost exactly what those who wrote the Con
stitution intended to say. The imprecision of their language, however, has left 
section one open to contrary interpretations.

Read carefully, section one of article III is specific and unambiguous on one 
point only—Congress must establish a Supreme Court and avoid diminishing 
the salary of Supreme Court justices while they sit. The definitions of both 
tenure and “inferior Courts” are not explicitly resolved.

For present purposes, the question of tenure is not important. The “good 
Behaviour” standard is susceptible of a number of interpretations.14 Never
theless, the standard must mean that those subject to it are guaranteed some 
form of life tenure. That is, the judges who “hold their Offices during good 
Behaviour” cannot be removed because of personal or political opposition or 
economic convenience. Nor is it conceivable that holding a judicial appoint
ment for more than a specified number of years can constitute “bad 
behaviour.”

The new bankruptcy judges receive no form of life tenure; rather, they are 
appointed for fourteen-year terms only.15 Further, the Act provides that these 
judges may be removed for a variety of reasons, including such undefined 
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wrongs as “misconduct” and “physical or mental disability.”16 It is doubtful 
that such standards are coextensive with the Constitution’s “good Behaviour” 
test,17 particularly because the statute provides no clear requirement that the 
disqualifying misconduct or disability affect the individual’s judicial perform
ance. Finally, bankruptcy judges enjoy no protection against salary diminu
tion. Although one might argue reasonably that article 111 requires only 
maintenance of salaries in fact, rather than specific statutory guarantees, some 
federal judicial officers do enjoy express statutory protection against salary 
reductions.18

16. Id. § 153(b).
17 See Note, supra note 14, at 464-66 (discussing dubious constitutionality of removal for physical 

disability). Bankruptcy judges may be removed by a majoritv vote of the judicial council of their 
circuit. 28 U.S.C. § 153(b) (Supp III 1979).

18 See 28 U.S.C. § 634(b) (1976) (salary of federal magistrate shall not be reduced below amount 
fixed at beginning of term).

19. See Note, supra note 6, at 564 n.30 (offering legislative history to support conclusion that Con
gress deliberately defeated alternative proposal to create bankruptcy courts in accordance with article 
III).

20. See generally G. Gunther, Constitutional Law 57-60 (10th ed. 1980); L. Tribe, supra note 
10, at 33-47.

21. See Palmore v. United States, 411 U.S. 389, 400-02 (1973) (because Congress not required to 
create inferior courts, it may leave enforcement of federal laws to state courts); cf. Sheldon v. Sill. 49 
U.S. 453, 461, 8 How. 441, 449 (1850) (because Congress not required to create inferior courts, it may 
withhold from inferior courts jurisdiction on any matter).

22. See 2 J. Story, Commentaries on the Constitution of the United States § 1597, at 448- 
49 (3d ed. 1858) (although number, jurisdiction, and powers of inferior courts left to Congress, all 
permissible jurisdiction must be vested in some federal court). See generally G. Gunther, supra note 
20, at 57-59 (discussing Justice Story’s position on creation of inferior federal courts to exercise judicial 
power to the fullest).

23. See Palmore v. United States, 411 U.S. 389, 409-10 (1973) (noting Congress aware that “virtually 
no state has provided” life tenure) (quoting S. Rep. No. 405, 91st Cong., 2d Sess. 8 (1970)).

But this belabors the obvious. Congress suffered no delusion that it was 
extending to the new bankruptcy judges the tenure or salary protections of 
article III. The legislators specifically wished, in fact, to avoid such a result.19 
The foregoing merely confirms that Congress did not intend to create article 
III courts, nor do so inadvertently.

The real issue, then, is whether the bankruptcy judges must receive article 
III tenure and salary protection because of the broad powers they enjoy. Al
though a superficial reading of article III suggests an affirmative answer, a 
more comprehensive, but no less literal, reading is the source of doubt in this 
area.

The first sentence of section one creates this doubt, for it supplies an appar
ently standardless definition of those inferior courts whose judges must receive 
tenure and salary protection. They are “such inferior Courts as the Congress 
may from time to time ordain and establish.” In short, the Constitution does 
not explicitly require Congress to create any courts other than the Supreme 
Court.20 Congress appears free, therefore, to leave the trial of federal cases to 
non-article III tribunals, particularly state courts. This view is apparently the 
settled and the appropriate construction of the section,21 although its appropri
ateness has been challenged.22

If Congress may permit federal bankruptcy cases to be tried in state courts, 
which need not provide tenure or salary protection,23 then why may it not 
adopt the less drastic alternative of creating nontenured federal tribunals, in
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eluding the new bankruptcy courts? Article I grants to Congress a virtual pan
oply of legislative power including that of establishing “uniform Laws on the 
subject of Bankruptcies throughout the United States.”24 Does not Congress 
enjoy constitutional latitude to exercise its substantive powers by creating 
tribunals, “article I courts,” to which the tenure and salary protections of arti
cle III are inapplicable?

24. U.S. Const, art. I, § 8, cl. 4.
25. See Cohen v. California, 403 U.S. 15, 22-26 (1971) (first amendment precludes state from outlaw

ing public display of offensive anti-draft slogan without compelling justifications).
26 See Wisconsin v. Yoder, 406 U.S. 205, 234-35 (1972) (first and fourteenth amendments preclude 

state from compelling high school attendance by Amish in violation of longstanding religious beliefs).
27. See Boyd v. United States, 116 U.S. 61<>, 634-35 (1886) (fourth ana fifth amendments prevent 

seizure of private papers for use as evidence against person whose papers seized).
28. See Loving v. Virginia, 388 U.S. 1, 12 (1967) (equal protection clause precludes state from 

preventing marriages between persons on basis of race).
29. James Madison, for example, wrote that *‘[t]he accumulation of all powers, legislative, executive, 

and judiciary, in the same hands, whether of one, a few, or many, and whether hereditary, self-ap-

These questions illustrate that the apparent clarity of article III, section one 
masks a fundamental ambiguity. These inferior tribunals, staffed by constitu
tionally secure judges, are difficult to identify because the Constitution does 
not tell Congress which tenured lower courts to create and, indeed, allows it to 
refrain from creating any. If the Constitution does not identify these courts 
expressly, and permits federal laws to be interpreted by untenured state judges, 
then how can a construction of section one yield an interpretation that ties the 
hands of Congress as it determines, “from time to time,” what tribunals to 
create? These questions may be answered if we look at what those who wrote 
the Constitution had in mind.

B. THE FRAMERS’ INTENT

The Constitution’s authors, I believe, would be surprised to hear it said that 
article III is ambiguous in defining which judges must receive tenure and sal
ary protection. What the authors meant to do, thought they were doing, and 
did do is strikingly clear if we have the fidelity to read their product as an 
integrated whole. By inserting the tenure and salary provisions into article III, 
the framers sought to deny Congress the ability to do two things simultane
ously: declare what the law shall be or what class of persons are subject to it, 
and create a corps of government officers, whose commissions depend on con
tinuing congressional good will, to exercise judicial authority in construing and 
applying that law.

Mid-twentieth century Americans have become accustomed to assuming 
that the central constitutional method of protecting individual freedoms from 
being overridden by government ukase is to prevent governmental intrusions 
into certain defined zones of individual conduct. Thus, we quite rightly ap
plaud actions enshrining constitutional rights to freedom of speech,25 reli
gion,26 privacy,27 and equal protection.28

Those who wrote the Constitution, however, did not employ this technique. 
Rather, they emphasized the virtues of limiting governmental power and then 
dividing the remaining power among autonomous government compart
ments.29 Hence, most of our constitutional rights of individual liberty or au
tonomy are stated in constitutional amendments. The body of the 



302 The Georgetown Law Journal [Vol. 70:297

Constitution as originally written is principally an exercise in applying the 
concepts of federalism and separation of powers to the new American nation. 
The framers were not disciples of John Stuart Mill, who had not yet been born, 
but of Montesquieu, whom they had read carefully.30 In devising article III, 
whose function is to allocate “the judicial Power of the United States”31 as 
distinct from “[t]he executive Power”32 and the “legislative Powers,”33 the 
Constitution’s authors had in mind Montesquieu’s central admonition: “con
stant experience shows us that every man invested with power is apt to abuse 
it. and to carry his authority as far as it will go.”34

pointed, or elective, may justly be pronounced the very definition of tyranny.” The Federalist No. 
47 (J Madison) 301 (Washington 1818).

30 The Federalist is peppered with references to Montesquieu. See, e.g., The Federalist No. 9 (A. 
Hamilton) 51; The Federalist No. 47 (J. Madison) 302-05; The Federalist No. 78 (A. Hamilton) 
484 n.* (Washington 1818).

31. U.S. Const, art III, § 1
32. See U.S. Const, art. Il, § 1, cl. 1 (vesting “(t]he executive Power" in president).
33 See U.S. Const, art. I, § 1 (vesting “(a)ll legislative Powers” in Congress).
34. Montesquieu, The Spirit of Laws book XI, § 4.
35. Jd, book XI, § 6.
36. For background material on the relation between the colonial courts and the monarchy, as well 

as the views of prominent colonialists, see S. Presser & J. Zainaldin, Law and American History 
61-138 (1980).

37. In Madison’s words, “experience assures us . . . that some more adequate defence is indispensa
bly necessary for the more feeble, against the more powerful members of the government. The legisla

Montesquieu urged specific constitutional steps to avoid these dangerous ex
cesses. Because his proposals so heavily influenced the structure of article III, 
they deserve repeating at some length:

The political liberty of the subject is a tranquillity of mind arising 
from the opinion each person has of his safety. In order to have this 
liberty, it is requisite the government be so constituted as one man 
need not be afraid of another.

When the legislative and executive powers are united in the same 
person, or in the same body of magistrates, there can be no liberty; 
because apprehension may arise, lest the same monarch or senate 
should enact tyrannical laws, to execute them in a tyrannical manner.

Again, there is no liberty, if the judiciary power be not separated 
from the legislative and executive. Were it joined with the legislative, 
the life and liberty of the subject would be exposed to arbitrary con
trol; for the judge would be then the legislator. Were it joined to the 
executive power, the judge might behave with violence and 
oppression.

There would be an end of everything, were the same man, or the 
same body, whether of the nobles or of the people, to exercise those 
three powers, that of enacting laws, that of executing the public reso
lutions, and of trying the causes of individuals.35

To the framers, Montesquieu’s fears were neither theoretical nor ephemeral. 
The men who wrote the Constitution believed the American colonies had suf
fered precisely the kind of tyranny that came from unwarranted aggrandize
ment of governmental powers,36 including oppression by judges not free from 
political control.37 One of the specific complaints uttered in the Declaration of 
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Independence was that the King of Great Britain “has made judges dependent 
on his Will alone, for the tenure of their offices, and the amount and payment 
of their salaries.”38

tive department is every where extending the sphere of its activity, and drawing all power into its 
impetuous vortex.” The Federalist No. 48 (J. Madison) 309 (Washington 1818).

38. The Declaration of Independence, in The Declaration of Independence, the Articles of 
Confederation and the Constitution of the United States 3, 4 (1917).

39. J. Madison, Journal of the Federal Constitution 614-15 (1893).
40. Id at 615.
4L The Federalist No. 78 (A. Hamilton) 483 (Washington 1818).
42. Id. No. 79, 491. This is true because "a power over a man's subsistence amounts to a power over his 

will. " Id. (emphasis in original).
43. See Palmore v. United States, 411 U.S. 389, 401 (1973) (Congress not required to invest inferior 

courts with all permissible jurisdiction); Sheldon v. Sill, 49 U.S. 453, 461, 8 How. 441, 449 (1850) 
(same).

44. See note 38 supra and accompanying text. See generally S. Presser & J. Zainaldin. supra note 
36, at 143-52.

The Constitutional Convention defeated, with only one state voting in favor, 
a proposal that judges “may be removed by the Executive on the application 
by the Senate and House of Representatives.”39 James Wilson, delegate from 
Pennsylvania, explained the opposition to that proposal: “The Judges would 
be in a bad situation if made to depend on any gust of faction which might 
prevail in the two branches of our Government.”40

Urging ratification of the work of the Constitutional Convention, Hamilton 
argued that the secure tenure of the federal judiciary “is the best expedient 
which can be devised in any government, to secure a steady, upright, and im
partial administration of the laws.”41 Further, he claimed, “[njext to perma
nency in office, nothing can contribute more to the independence of the judges, 
than a fixed provision for their support.”42

With a clarity both striking and unusual, these historical materials reveal an 
intention that dispels much of the asserted ambiguity surrounding article III, 
section one. That constitutional provision, apart from its treatment of the 
Supreme Court, was not designed to describe a series of courts that jointly 
would interpret and apply federal law.43 Nor was it designed to enable Con
gress “from time to time” to decide, of its own volition, to tenure certain 
courts. Rather, the first section of article III was intended to impose a specific 
limitation on the power of Congress and the Executive to create a federal judi
cial system. The framers intended that if Congress and the President wished to 
establish a federal judicial office, they first would have to guarantee members 
of that office independence from the other two branches. This guarantee was 
to take the form of a denial of the methods of controlling judges—revoking 
their commissions and varying their salaries—that the King of Great Britain 
had exercised to the chagrin of the colonists.44

C. THE STATUS OF BANKRUPTCY JUDGES AND THE SEPARATION OF FEDERAL 
POWERS

The foregoing reasons explain why the judicial offices created by the Bank
ruptcy Reform Act are unconstitutional. Congress has not provided these 
judges with the tenure and salary protection that article III describes. This 
omission is unconstitutional because Congress attempted to grant bankruptcy 
judges the power to interpret and apply congressional statutes of national ap
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plicability in resolving disputed claims of right between private citizens; in 
constitutional terms, these individuals sit on “inferior Courts.” Principles of 
separation of powers that the authors of the Constitution considered funda
mental to personal liberty and to national stability require that such officers of 
government enjoy both life tenure and salaries protected against diminution.45 
This is what article 111 means when it says “[t]he Judges ... of the . . . infer
ior Courts, shall hold their Offices during good Behaviour, and shall ... re
ceive for their Services, a Compensation, which shall not be diminished during 
their Continuance in Office.”

45. One might, I suppose, argue that bankruptcy matters present mundane issues whose resolution is 
unlikely to inflame congressional passions. Such an argument simply overlooks the extent to which 
American history has been shaped by clashes between debtors and creditors. Indeed, the Constitutional 
Convention took place in the aftermath of “Shays’ Rebellion” in Massachusetts, in which debtors at
tempted to overthrow the state government. See R. Harlow, The United States 147-151 (1949) 
(describing Shays’ Rebellion and likelihood it helped prompt Constitutional Convention).

46. Palmore v. United States, 411 U.S. 389, 401, 409-10 (1973).
47. A similar argument was raised, but not wholeheartedly embraced, in the House Report, supra 

note 1, at 74-75, reprinted in [1978] U.S. Code Cono. & Ad. News at 6034-35 (letter from Prof. Jo 
Desha Lucas). An identical argument was accepted by the Supreme Court in Palmore v. United States, 
411 U.S at 400-04. The United States has raised the same argument in its Jurisdictional Statement to 
the Supreme Court on this issue, pointing out that diversity cases in which the amount in controversy is 
less than $10,000 must be heard in state courts. Jurisdictional Statement for Appellant at 10, on appeal 
from Marathon Pipeline Co. v. Northern Pipeline Constr. Co., 49 U.S.L.W. 2701 (D. Minn. Apr. 23, 
1981).

48. Palmore v. United States, 411 U.S. at 410.

Confessedly, the preceding argument states a very broad principle. Such 
breadth necessarily entails some qualifications. These emendations can best be 
added in the course of assessing those arguments that proponents of the new 
bankruptcy courts will advance.

II. Why Contrary Arguments are Unpersuasive

A. STATE COURTS

Congress could have enacted the new federal bankruptcy laws and left their 
interpretation and application to state trial courts. Yet, most state trial judges 
do not enjoy life tenure and it is certain that the federal Constitution does not 
require that they do so.46 Does this not prove, then, that Congress may estab
lish nontenured federal bankruptcy judges?47

Once the purpose of article III, section one is understood, the only possible 
answer to that question is “of course not.” Indeed, such an argument com
pletely ignores the fundamental issue involved: the separation of powers at the 
federal level. Article III provides no constitutional right to trial of any cases 
before a tenured judge.48 But it does require that Congress, as lawmaker, not 
grant to itself or to the Executive controls over judges who apply that law. The 
relevant constitutional provision establishes a principle of separation of pow
ers, not an individual constitutional right or liberty.

Because untenured state court judges are not appointed, confirmed, paid or 
removed by Congress, no separation of powers principle is violated by permit
ting Congress to leave application of its statutes to these judges. The same
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cannot be said for untenured federal bankruptcy judges; indeed, as explained 
above, quite the converse is true.

B. CONGRESS’ ARTICLE I POWERS

Article I, not article III, empowers Congress “[t]o establish . . . uniform 
Laws on the subject of Bankruptcies throughout the United States”49 and “[t]o 
make all Laws which shall be necessary and proper for carrying into Execution 
the foregoing”50 bankruptcy power. Therefore, it is argued, article I authorizes 
Congress to create untenured federal bankruptcy judges, because it has deter
mined that they are a proper means to execute federal bankruptcy laws.51

49. U.S. Const, art I, § 8, cl. 4.
50. U.S. Const, art I, § 8, cl. 18.
51 This argument was urged strongly in the House Report, supra note 1. at 66-68, reprinted in [1978] 

U S Code Cong. & Ad. News at 6026-28 (letter from Erwin Griswold). For a discussion of the 
constitutional breadth of the “necessary and proper” clause, see L. Tribe, supra note 10, at 227-31.

52. See McCulloch v. Maryland, 17 U.S. 159, 206, 4 Wheat. 316, 421 (1819) (means must be consis
tent with letter and spirit of Constitution); L. Tribe, supra note 10, at 229 (Congress may not abuse 
authority by enacting laws beyond constitutionally entrusted powers under pretext of exercising powers 
actually granted to it).

53 McCulloch v. Maryland, 17 U.S. at 206, 4 Wheat, at 421.
54. U.S. Const, art. I, § 8, cl. 7.
55. Cf. Roth v. United States, 354 U.S. 476, 485 (1957) (federal statute prohibiting mailing of ob

scene material not unconstitutional because obscenity not protected by first amendment). The Roth 
holding rests upon the assumption that if obscenity were protected speech, the statute would have been 
struck down.

56. U.S. Const, art. I, § 8, cl. 1.
57. U.S. Const, art. II, § 1, H 7-
58. See Buckley v. Valeo, 424 U.S. 1, 143 (1976) (per curiam) (although Congress has article I power 

to establish Federal Election Commission, it may not control appointments in conflict with presidential 
appointment powers under article II).

Like the preceding “state court” argument, this assertion begs the question. 
The grant to Congress of power to pass bankruptcy laws established only that 
the framers did not reserve this power exclusively to the states. That is, the 
purpose of the list of congressional powers, together with the necessary and 
proper clause, was to describe the scope of Congress’ substantive competence. 
To suggest that a grant of substantive legislative authority carries with it the 
ability to define the manner in which laws are interpreted ignores the entire 
structure of the Constitution.52 The purpose of the tenure and salary provi
sions of Article III was to prevent just such an expansion of congressional 
authority.

Congressional action under article I is always subject to limits imposed by 
other provisions of the Consititution.53 The power to establish post offices,54 
for example, does not allow Congress to ban the mailing of constitutionally 
protected speech.55 Thus, the Bill of Rights is one universally recognized limi
tation on the manner in which Congress may exercise its article I powers. Sim
ilarly, the power to raise and spend money56 does not allow Congress to alter 
the President’s salary during the term for which he was elected.57 Article II, 
therefore, imposes additional limits on the manner in which Congress may 
exercise its article I powers.58 When Congress acts on subjects set out in article 
I, there is no more reason to consign article III to the scrap heap than to ignore 
the provisions of article II or the Bill of Rights.



306 The Georgetown Law Journal [Vol. 70:297

C. DUE PROCESS

Whatever the framers may have thought, we have learned that untenured 
judges, without secure salaries, nonetheless are capable of dispensing justice 
evenhandedly. Most state courts are staffed by untenured judges and the citi
zenry has not been heard to complain frequently that tyranny results. Thus, it 
may be argued, the constitutional provision most appropriate for protection 
against judicial abuse is not the antiquated structural requirement of article 
III, but the more dynamic protection of due process.59 This theory would re
quire a litigant to show that he or she would be unfairly treated by subjection 
to an untenured judge before a judicial system established by popularly- 
elected representatives could be found invalid.

59 Justice Brandéis offered a similar argument. See Crowell v. Benson, 285 U.S. 22, 87 (1932) 
(Brandéis, J., dissenting) (any restrictions on delegating judicial authority due not to prohibitions 
against diminishing district court jurisdiction, but to due process considerations).

60. The argument here advanced is not intended to suggest that it is impermissible to interpret con
stitutional language in light of modem values and realities.

61. See Note, supra note 6, at 585 (although tenure and salary provisions parallel due process, article 
III addresses broader structural concerns).

62. In the most recent cases to reach the Supreme Court on claims alleging improper deprivation of 
an article III tribunal, the Court has proceeded to the merits without considering issues of standing. 
See Swain v. Pressley, 430 U.S. 372, 377 (1977) (challenge to District of Columbia local court system); 
Palmore v. United States, 411 U.S. 389, 394 (1973) (same).

63. This argument applies the standing test enunciated in Flast v. Cohen, 392 U.S. 83, 102-03 (1968)
ers challenging taxing and spending programs on constitutional grounds must establish both

The argument that due process supplies the proper test for determining 
whether bankruptcy judges need be tenured and guaranteed a protected salary 
is unpersuasive for two reasons. First, no general principle of constitutional 
interpretation permits us to avoid enforcing clearly expressed limits on legisla
tive powers simply because we may believe history shows those limits to be 
unnecessary. Indeed, this is what a written constitution is all about; one takes 
the shortsightedness together with the wisdom until that document is 
amended.60

The second, and more forceful, reason why this argument is unpersuasive, 
however, is that the due process guarantee of fairness to litigants does not pro
tect the full range of values sheltered by article III. The tenure and salary 
protection provisions of article III are essentially structural. They disperse 
power, preserve the appearance of fairness, protect the independence and in
tegrity of federal judges, and eliminate the need for case-by-case supervision of 
a judge’s independence under the rubric of due process. These values, which 
benefit the populace at large whether litigants or not, are sacrificed or obscured 
by an approach that asks only whether one litigant has been treated fairly.61

Consideration of this issue, however, does reveal an important subsidiary 
point. Because article III, section one protects a number of structural values, a 
particular litigant may have difficulty in successfully asserting standing to raise 
the issues under discussion.62 The better view is that a sufficient “logical 
nexus” exists between the status of being a litigant (especially an involuntarily 
joined litigant) in a bankruptcy case, and the claim that the bankruptcy courts 
fail to meet article III requirements.63 As Hamilton observed, the tenure and 

logical link between taxpayer status and challenged legislation and nexus between status and constitu
tional infringement).
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salary protections are also designed to benefit individual litigants.64 Neverthe
less, reviewing courts might insist on a more specific showing of personal harm 
before allowing a litigant to press the article III claim.

64. See The Federalist No. 78 (A. Hamilton) 488-89 (Washington 1818) (judicial independence 
important to protect private rights from unjust laws).

65. The argument is addressed in the House Report, supra note I, at 79, reprinted in [1978] U.S 
Code Cong. & Ad. News at 6040 (letter from Terrance Sandalow) (suggesting that if review by article 
III court were sufficient, tenure and salary provisions would apply only to appellate courts—an unsup- 
portable construction); id. at 83, reprinted in [1978] U.S. Code Cong. & Ad. News at 6044 (letter from 
Prof. David Shapiro) (suggesting that review by article 111 court provides ample article III compliance).

66. U.S. Const, art. HI, § 1 (emphasis added).
67. See generally S. Breyer & R. Stewart, Administrative Law and Regulatory Policy 37- 

102 (1979).
68. These arguments are considered throughout the scholarly commentary solicited by the House 

Judiciary Committee. See generally House Report, supra note 1, at 63-87, reprinted in 11978] U.S. Code 
Cong. & Ad. News at 6023-48.

69. See American Ins. Co. v. Canter, 26 U.S. 388, 415, 1 Pet. 511, 546 (1828) (jurisdiction bestowed 

D. APPELLATE REVIEW

The “due process” argument is closely related to another contention: that 
any article III objection to bankruptcy trial judges is satisfied by the availabil
ity of appellate review in an article III court.65 The “appellate review” argu
ment, like the “due process” argument, presumes that because the values the 
framers sought to promote can be protected in other ways, we may disregard 
the framers’ specific requirements. This similar contention deserves an identi
cal refutation. Indeed, the argument is no more than a frontal assault on the 
constitutional requirements of tenure and salary protection for “Judges, both 
of the supreme and inferior Courts.”66

E. HISTORICAL PRECEDENT AND MODERN NECESSITY

A more forceful contention is that the foregoing theoretical arguments, how
ever persuasive, must collapse under the weight of history. Historical practice 
may be invoked to support either of two closely related arguments. First, one 
can argue that throughout American history Congress has created, and the 
constitutional system has absorbed, many nontenured federal tribunals, indis
tinguishable from the new bankruptcy courts. Second, history arguably 
reveals that the modern necessities of operating a large federal government 
compel a blending of executive, legislative, and judicial powers that no eight
eenth-century constitutional theorist could have foreseen;67 these constraints 
make it impossible or meaningless to draw a line between judges, who must be 
tenured, and other government officers, who need not.68

Analysis of these arguments helps to define more precisely what kinds of 
governmental offices must conform to the requirements of article III, section 
one. It also helps to clarify certain questions that the Supreme Court has ob
scured or avoided. But no argument from past practice or future necessity 
approaches a justification for the new bankruptcy courts.

Territorial Courts. Certain historical practices provide no apparent sup
port at all. For example, Congress successfully has established article I courts 
to administer congressional statutes in the territories69 and in the District of 
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Columbia.70 Such courts sit, however, in geographic enclaves that are consti
tutionally unique. Rightly or wrongly, it is believed that the Constitution was 
meant to give Congress plenary power over these enclaves, a power akin to 
that enjoyed by state legislatures within their provinces, and thus not subject to 
federal constitutional notions of limited legislative authority. “In legislating 
[for the territories and the District of Columbia], Congress exercises the com
bined powers of the general, and of a state, government.”71

on territorial, "legislative” courts not part of judicial power under article HI and not subject to its 
limitations).

70. See Palmore v. United States, 411 U.S. 389, 394 (1973) (District of Columbia local courts need 
not be article III courts).

71. Id. at 403 (referring to District of Columbia courts) (quoting American Ins. Co. v. Canter, 26 
U.S. 388, 415, 1 Pet. 511, 546 (1828) (referring to territories)).

72 See House Report, supra note 1, at 7-9, reprinted in [1978] U.S. Code Cong. & Ad. News at 
5968-70 (discussing history of bankruptcy system).

73. See id. at 7, reprinted in U.S. Code Cong. & Ad. News at 5969 (bankruptcy judges worked 
under supervision of federal district judges); Note, supra note 6, at 562-63 (bankruptcy judges were 
dependent on federal district judges)

74. 28 U.S.C. § 1471(c) (Supp. Ill 1979) (emphasis added).
75. Id. § 1480(a).
76. Id. § 1481; see Note, supra note 6, at 564-65 & n.33 (discussing bankruptcy courts' contempt 

power).
77. 28 U.S.C. § 1481 (Supp. Ill 1979).

Administrative Agencies and Previous Bankruptcy Practice. Prior to the
enactment of the Bankruptcy Reform Act, bankruptcy cases were handled by 
bankruptcy judges who enjoyed no article III tenure or salary protection.72 
These judges operated under the supervision of article III district court judges 
and were empowered to rule only on a limited range of cases.73 The new 
bankruptcy judges, however, will function independently of any article III 
judge; will exercise jurisdiction over all civil proceedings arising under, or “re
lated to” cases arising under, the bankruptcy laws, and in such cases, “shall 
exercise all of the jurisdiction conferred ... on the district courts.”74 Thus, 
bankruptcy judges have the power to conduct jury trials,75 to punish certain 
contempts of court,76 and to enter final judgments and issue writs of 
execution.77

The significance of these increased powers and duties is great; it explains not 
only why the former bankruptcy system did not present the same constitu
tional issues as the new one, but also why these new bankruptcy courts are not 
analogous to the federal administrative agencies. Proponents of the Bank
ruptcy Reform Act would be correct to argue that no neat, bright-line distinc
tion exists—or could be tolerated in the modem bureaucratic state—between 
executive and judicial power. Many officials must be charged with interpret
ing congressional statutes and determining violations of them. These determi
nations, practically viewed, will have important effects on individual citizens. 
Not all people exercising such authority need be tenured or protected from 
salary cuts. Were article III so broadly construed, it would hinder significantly 
congressional efforts to create a rational, efficient system of government.

But article III, section one speaks only of “Courts” exercising “judicial 
Power.” Looking to the purposes the framers had in mind in crafting that 
section, only a virtually willful inattention to detail could cause one to miss the 
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difference between officers who are and officers who are not empowered to 
issue final judgments, to enforce their own monetary awards, to conduct all 
manner of civil proceedings that federal district courts may conduct, including 
jury trials, and to exercise all these powers in disputes over liabilities between 
private citizens.

Thus, the previous bankruptcy system, together with the continued and va
ried utilization of administrative agencies, places limits on the extent to which 
article III compels a certain method of assuring judicial independence. But 
these limits are not without their boundaries. Whatever the precise nature of 
offices properly considered “inferior Courts” for purposes of enforcing the ten
ure and salary provisions, that class of courts necessarily includes tribunals 
that perform such fundamental judicial tasks as those delegated to the new 
bankruptcy courts.

Specialized Courts. The new bankruptcy courts, however, do not resem
ble a classic notion of “courts” in one significant respect. These tribunals have 
limited subject-matter jurisdiction, trying only bankruptcy (or bankruptcy-re
lated) cases. They are not authorized, for example, to try all cases “arising 
under the Constitution, laws or treaties of the United States.”78 Does not the 
special and limited subject-matter expertise of these courts indicate that Con
gress could tailor the manner in which the bankruptcy courts are staffed?

78. Id. § 1331 (conferring federal-question jurisdiction on district courts).
79. House Report, supra note 1, at 20, reprinted in [1978) U.S. Code Cong & Ad. News at 5981- 

82.
80. See id (Tax Court is article I court).
81. See Note, supra note 6, at 574 (legislative courts can resolve disputes between citizens and the 

federal government).
82. See House Report, supra note 1, at 75, reprinted in 11978) U.S. Code Cong. & Ad. News at 

6036 (letter from Prof. Jo Desha Lucas) (Supreme Court has never ruled on constitutionality of Tax 
Court); Note, supra note 6, at 574 n.102 (same). See generally Ginsberg, Is the Tax Court Constitu
tional?, 35 Miss. L.J. 382 (1964) (analyzing constitutionality of Tax Court).

83. See Note, supra note 6, at 574 (Court of Military Appeals is article I court similar to Tax Court).
84. See O’Callahan v. Parker, 395 U.S. 258, 272 (1969) (military courts have limited jurisdiction to 

try only service-related offenses). Moreover, because their jurisdiction is limited to members of the 
armed services, the military courts cannot subject the citizenry at large to the kind of tyranny the 
framers feared from congressionally-controlled federal courts.

History provides scant support for proponents of this view. The House 
Committee on the Judiciary studied the matter and reported that “(t]he trend 
in Congress has apparently been to confirm article III status on specialized 
courts . . . .”79 That committee identified the Tax Court as an exception to 
this trend.80 Some argue that members of the Tax Court need not be tenured 
or enjoy protected salaries because Congress may determine for itself how to 
resolve civil disputes between citizens and the federal government.81 Such a 
rationale distinguishes the bankruptcy courts, but remains unsatisfactory be
cause it seems unrelated to the purposes underlying the tenure and salary pro
tection clause. Thus, without some more specific justification for its unique 
status, the Tax Court appears to stand on similarly shaky ground.82

The other exception of which I am aware is the system of military courts.83 
Military courts, however, do not have authority to try offenses that are not 
“service-connected,”84 and the remnant of authority they possess thus seems 
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justifiable under the rationale supporting non-article III territorial courts— 
Congress and the Executive enjoy an unusually unconfined authority to govern 
activities within the enclaves of the armed forces.85

85. See Greer v. Spock, 424 U.S. 828, 838 (1976) (government may forbid exercise of first amend
ment rights on military installations because military activities may be granted monopoly in such 
areas).

86. See notes 49-58 supra, and accompanying text (discussing limits on article I power). Of course. 
Congress occasionally may desire to establish a tribunal of limited duration. Congress can accomplish 
this goal by employing tenured judges who would be assigned to other courts when the tribunal expires

87. See Note, supra note 6, at 564 n.28 (discussing potential breadth of cases before bankruptcy 
court).

88. See id. at 563 (Act provides forum for efficient resolutions of all disputes for given debtor).

No conceivable policy justifies excepting courts of limited jurisdiction from 
the constitutional principle that Congress may not grant untenured govern
ment bodies the inherently judicial power to interpret and apply federal stat
utes. This “limited jurisdiction” principle would enable Congress to 
circumvent entirely the restrictions of article III simply by establishing a series 
of untenured, limited jurisdiction courts, such as criminal courts, antitrust 
courts, labor courts, and environmental courts. Indeed, the argument is no 
more than a syntactical variation of the claim that Congress may always estab
lish non-article Ill courts to exercise a legislative power granted in article I.86 
Further, as a practical matter it is generally impossible to limit a court’s juris
diction to a narrow subject matter. Bankruptcy courts, for example, necessar
ily will resolve many disputes governed by state laws, and by federal laws such 
as labor and antitrust, in the course of deciding all cases “related to” those 
arising under bankruptcy law.87 Indeed, a principal purpose of the Bank
ruptcy Reform Act was to consolidate such cases in order to settle all the 
debtor’s liabilities speedily and uniformly.88

History and Necessity. A review of historical practice and modern ne
cessities concerning congressional establishment of federal offices does not 
deny the principle espoused here. Indeed, discounting the ambiguous indica
tion arising from establishment of the Tax Court, these considerations confirm 
the view of article III propounded here. History and necessity teach us that 
Congress may avoid the strictures of article III when legislating for peculiar 
enclaves and when establishing certain administrative offices. But neither “en
claves” nor the concept of “administration” lacks boundaries. Bankruptcy 
courts administer laws of nationwide applicability and. in so doing, exercise 
judicial powers to resolve private disputes by entering final judgments that 
these courts may execute and that may encompass any judicially manageable 
remedy. As such, the bankruptcy courts must meet the tests established by 
article III.

III. Summary and Speculation

In a nutshell, I have argued that section one of Article 111 can be understood 
correctly only by examining the history that preceded it. Properly understood, 
this constitutional provision is a structural, systemic, separation-of-powers lim
itation on the authority of Congress simultaneously to make law and to declare 
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what manner of judge shall interpret and apply that law. The limiting tech
nique the framers chose, placing congressionally-created judges beyond subse
quent congressional control, was perfectly suited to remedy the abuses these 
men had witnessed and serves important values today.

Arguments that no one has a constitutional right to an article III judge, that 
Congress has legislative powers over the substantive law at issue, that judicial 
tenure and salary protection are not necessary components of due process, or 
that appellate review by article 111 judges is available are not erroneous. In
deed, each is a quite accurate statement of the law. Accuracy, however, makes 
a poor substitute for relevance. These arguments, in truth, are entirely irrele
vant when the question is the constitutionality of a non-article III office, be
cause they misconceive the purposes of the tenure and salary provisions of 
article III.

Only after we complete the frustrating task of comprehending the issues sec
tion one presents do we face the truly difficult and relevant issue: how are we 
to determine whether the tribunal in question bears sufficient judicial attrib
utes to render it a “court“? I have not attempted to answer fully that question 
here, and do not claim that I could. Nor need I. For these new bankruptcy 
courts so thoroughly possess judicial attributes, so completely exercise the 
wide-ranging powers of modern adjudicators, that they cannot be constitution
ally other than what they are in fact and are denominated by statute: courts.

I do not mean to argue that Congress’ decision to create non-article III 
bankruptcy courts was irrational or blindly unprincipled. Surely, the judges 
are guaranteed a substantial measure of independence and it is unlikely that 
these judges will be captured in the future by a willful Congress or Executive, 
hostile to debtors or creditors. Nor do I mean to enslave Congress with literal 
formalism, to assert that its reasonable judgment must yield to an antiquated 
constitutional text whose words may not be construed broadly. Rather, I hope 
I have explained adequately that part of the value of a clearly expressed, con
stitutional separation-of-powers principle often inheres in its apparent rigidity 
or inability to adapt easily to different solutions. As a nation, one question we 
must face every day is how far judges and legislators should be separated. 
Many rational answers to that question are possible. The United States has 
chosen, by the device of a written constitution, and on the basis of specific 
historical experience, to resolve that question at one time and in one way for 
almost all cases. To respect that judgment promotes stability, predictability 
and consistency, and avoids constant re-examination of troublesome policy is
sues underlying the question. It is for these reasons that we should regard the 
present bankruptcy court system as illegitimate.

Whether a majority of the present Supreme Court will vote that the “article 
I” bankruptcy courts are unconstitutional cannot be predicted confidently. 
The relevant case, simply because seven of the present justices participated in 
it, is Palmore v. United States.* 9 In Palmore the Court affirmed, over Justice 
Douglas’ lone dissent, Congress’ authority to establish courts without tenure or 
salary protection to try felony cases pursuant to provisions of the District of 
Columbia Code enacted by Congress.

89. 411 U.S. 389 (1973).
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Janus-like, Palmore points equally toward either position on the constitu
tionality of the new federal bankruptcy courts. Three aspects of Palmore sug
gest that the present Court would uphold the bankruptcy court scheme. First, 
the Palmore majority believed it significant, rather than irrelevant, that as a 
nation we have never considered that “trial and decision of all federal ques
tions were reserved for Article 111 judges”;90 indeed, the opinion is written as 
though that conclusion disposed of the principal issue. Second, the Court’s 
other justification for upholding the District of Columbia scheme was that the 
court that tried Palmore was a specialized court not endowed with general 
federal-question jurisdiction.91 Third, the opinion nowhere suggests that the 
article III tenure and salary provisions protect or promote any important, 
modern values;92 rather, the Court was much impressed that Congress might 
have found an untenured judiciary efficient and that most state judges lack 
tenure.93

90. Id. at 400-04.
91. See id. at 405-07 (discussing District of Columbia court system).
92. Except, that is, for the obligatory bow in the penultimate paragraph: “We do not discount the 

importance attended to the tenure and salary provisions of Art. til, but . . .” Id. at 410.
93. See id at 409-10 (analyzing congressional decision not to grant tenure to District of Columbia 

judges).
94. See Glidden Co. v. Zdanok, 370 U.S. 530, 533 (1961) (opinion of Harlan. J.) (article III, section 

one “gives the petitioners basis for complaint without requiring them to point to particular instances of 
mistreatement in the record”); United States ex rel. Toth v Quarles, 350 U.S. 1 1. 15-17 (1955) (ex- 
serviceman may challenge constitutionality of trial before military officer not protected by tenure or 
salary guarantee). See also Brief for Appellant at 21 n.20. Palmore v. United States. 411 U.S. 389 
(1973) (presenting argument and authority supporting litigant's standing to claim benefit of article 111 
safeguards).

95. 411 U.S. at 497-08.
96. Id. at 405.
97. Id.
98. Id. at 408.

Three other aspects of Palmore, however, suggest the present Court would 
not uphold the new bankruptcy courts. First, by its failure to address standing, 
the Court implicitly concluded that litigants may raise these article III issues. 
This result accords with all previous Supreme Court cases.94 Second, in dis
tinction to Palmore’s case, the Court stated that “the requirements of Article 
III . . . are applicable where laws of national applicability and affairs of na
tional concern are at stake.”95 Third, in attaching importance to the special
ized jurisdiction of the District of Columbia courts, the Palmore opinion relies 
on their geographic, not substantive, limits; these are “local courts”96 within a 
special enclave over which Congress has the “powers of . . . a State 
government.”97

For all these reasons, the following key phrases in Palmore leave the prog
nosticator guessing: The usual article III requirements, said the Court, “must 
in proper circumstances give way to accommodate plenary grants of power to 
Congress to legislate with respect to specialized areas having particularized 
needs and warranting distinctive treatment.”98 Is Congress’ power to legislate 
bankruptcy law equally “plenary” to its power to legislate for the District of 
Columbia? May substantive legal topics, such as bankruptcy, be “specialized 
areas” like the geographic area of the District? Does either of these types of 
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“areas” “warrant distinctive treatment” if Congress says it does, or only if a 
constitutional provision specifically authorizes such treatment?

Who can say how the Court will read its own Delphic phrases? What 
should be said is that, in truth, to determine whether the new bankruptcy 
courts are constitutional only one question must be answered: does article III, 
section one mean what it says?





NOTE

Plea Negotiations and the Perception of 
Bargaining Authority Under Amended Federal 
Rule of Criminal Procedure 11(e)(6)

“Mr. Defendant, it’s unfortunate that you took upon yourself to nego
tiate a contract in an area in which you had no expertise and you got the 
benefit of a bad bargain, but the confession is admissible.

Plea bargaining is a pervasive practice in the criminal justice system.2 Its 
value in promoting “judicial economy through compromise and resolution of 
litigation without a full trial”3 has been recognized by both Congress and the 
Supreme Court.4 To encourage the candor necessary for effective plea bar
gaining,5 Congress in 1975 enacted Federal Rule of Criminal Procedure

1. Proposed Amendments to the Federal Rules of Criminal Procedure, Hearings on H. R 7473 and // R 
7817 Before the Subcomm, on Criminal Justice of the House Comm, on the Judiciary, 96th Cong . 2d 
Sess. 144 (1980) (testimony of Irwin Schwartz on behalf of Federal Public and Community Defenders) 
[hereinafter 1980 Hearings on Proposed Amendments}.

2. The guilty plea, probably the most frequent method of conviction, accounts for up to 95% of all 
convictions in some localities. ABA Project on Standards for Criminal Justice, Standards 
Relating to Pleas of Guilty 1-2 (Approved Draft 1968) [hereinafter ABA Guilty.Plea Stan
dards]. See also Administrative Office of the United States Courts, Annual Report of the 
Director 98 (1980) (in year ending June 30, 1980, more than 80% of criminal defendants convicted in 
federal courts pleaded guilty); J. Bond, Plea Bargaining and Guilty Pleas § 1.02. at 2 (1978) 
(guilty pleas comprise over 90% of all dispositions); D. Newman, Conviction 3 & n. 1 (1966) (estimat
ing that 70% to 85% of all felony convictions and 90% to 95% of all criminal convictions result from 
guilty pleas) (citing The President’s Commission on Law Enforcement and the Administra
tion of Justice, Task Force Report: The Courts 9 (1967)).

The majority of guilty pleas entered for felony convictions are the direct consequence of plea bar
gaining. See H. Miller, w. McDonald & J. Cramer, Plea Bargaining in the United States 17 
(1978) (research in twenty states indicates vast majority of felony guilty pleas result from plea bargam
ing; percentage for misdemeanors substantially lower); cf. J. Bond, Plea Bargaining and Guilty 
Pleas § 1.07[2), at 13 (1978) (survey of public defenders in most populous counties in 43 states indi
cates 50% of all guilty pleas result from plea bargains) (citing Note, Guilty Plea Bargaining: Com
promises By Prosecutors to Secure Guilty Pleas, 112 U. Pa. L. Rev. 865, 902 (1964)).

3. House Comm, on the Judiciary, Report Accompanying H R. 7817, H R. Rep. No. 1302, 96th 
Cong.. 2d Sess. 3 (1980) [hereinafter House Report Accompanying H R. 7817],

4. The Supreme Court has stated:
Disposition of charges after plea discussions is not only an essential part of the process but a 
highly desirable part for many reasons. It leads to prompt and largely final disposition of 
most criminal cases; it avoids much of the corrosive impact of enforced idleness during pre
trial confinement for those who are denied release pending trial; it protects the public from 
those accused persons who are prone to continue criminal conduct even while on pretrial 
release; and, by shortening the time between charge and disposition, it enhances whatever 
may be the rehabilitative prospects of the guilty when they are ultimately imprisoned

Santobello v. New York, 404 U.S. 257, 261 (1971). But see Note, The Unconstitutionality of Plea Bar
gaining, 83 Harv. L. Rev. 1387, 1405-06 (1970) (plea bargaining reflects view that administrative effi
ciency more important than constitutional guarantees). See generally Blackledge v. Allison. 431 U.S. 
63, 71 (1977); Brady v. United States, 397 U.S. 742, 751-52 (1970); ABA Guilty Plf.a Standards, 
supra note 2, at 1-3; ALI Model Code of Pre-Arraignment Procedure § 350.3, Commentary 
(1975).

5. Federal Rules of Criminal Procedure Amendments Act of 1975, House Comm, on the 
Judiciary Report To Accompany H R. 6799, H.R. Rep. No. 247, 94th Cong., 1st Sess. 7 (1975)
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11(e)(6).6 The rule provided that statements made by defendants during the 
course of plea bargaining were inadmissible at a subsequent civil or criminal 
proceeding.7

(recognizing that exception to rule 11(e)(6) allowing use of statements in perjury prosecutions might 
discourage defendants from being completely candid during plea negotiations); see United States v. 
Robertson, 582 F.2d 1356, 1366 (5th Cir. 1978) (en banc) (rule 11(e)(6) designed in part to encourage 
frank and open discussions during plea negotiations); United States v. Arroyo-Angulo, 580 F.2d 1137, 
1148 (2d Cir 1978) (same), cert, denied, 439 U.S. 1131 (1979); Advisory Committee’s Note Accompany
ing Federal Rule of Evidence 410, 56 F.R.D. 183, 229 (1973) (security against having offer of compro
mise or related statement admitted into evidence encourages free communication in plea bargaining); 
cf. Advisory Committee's Note Accompanying Federal Rule of Evidence 408. 56 F.R.D. at 227 (inad
missibility of statements made in connection with compromise negotiations promotes public policy 
favoring compromises and settlement of disputes).

6 Federal Rules of Criminal Procedure Amendments Act of 1975, Pub. L. No. 94-64, § 3, 89 Stat. 
370.

7. The 1975 version of rule 11(e)(6) provided:
Except as otherwise provided in this paragraph, evidence of a plea of guilty, later withdrawn, 
or a plea of nolo contendere, or of an offer to plead guilty or nolo contendere to the crime 
charged or any other crime, or of statements made in connection with, and relevant to. any of 
the foregoing pleas or offers, is not admissible in any civil or criminal proceeding against the 
person who made the plea or offer. However, evidence of a statement made in connection 
with, and relevant to, a plea of guilty, later withdrawn, a plea of nolo contendere, or an offer 
to plead guilty or nolo contendere to the crime charged or any other crime, is admissible in a 
criminal proceeding for perjury or false statement if the statement was made by the defendant 
under oath, on the record, and in the presence of counsel.

Id. At this time. Congress also enacted Federal Rule of Evidence 410, the wording of which was 
virtually identical to that of rule 11(e)(6). Act of Dec. 12, 1975, Pub. L. No. 94-149, § 1, 89 Stat. 805.

8. See notes 23-26 infra and accompanying text (discussing split in circuits over scope of rule 
11(e)(6)).

9. See United States v. Grant, 622 F.2d 308, 313 (8th Cir. 1980) (rule excludes only plea discussions 
with government attorneys and others who act with express authority from government attorneys); 
United States v. Stirling. 571 F.2d 708, 731 (2d Cir. 1978) (language of rule should not be read expan
sively because drafters primarily concerned with plea bargaining with government attorneys).

10. See United States v. Herman, 544 F.2d 791, 798 (5th Cir. 1977) (rule excludes plea discussions 
with postal inspectors because defendant believed inspectors had authority to negotiate pleas); cf. 
United States v. Brooks, 536 F.2d 1137, 1139 (6th Cir 1976) (courts should exclude statements that 
represent even attempt to commence plea bargaining).

11 There are no statistics available on the frequency of plea discussions with government agents. 
See House Report Accompanying H R. 7817, supra note 3, at 4 (federal law enforcement officers 
engage in plea discussions, whether or not they should, and whether or not they have actual authority); 
¡980 Hearings on Proposed Amendments, supra note 1. at 17 (statement of Prof. William W. Green- 
halgh) (recognizing that plea bargaining occurs between defendants and government agents); id. at 22 
(testimony of John J. Cleary) (law enforcement agents negotiate plea bargaining deals "all the time”); 
Memorandum from Wayne La Fave, Reporter, Advisory Comm, on Criminal Rules of the Judicial 
Conference of the United States to the Comm, on Criminal Rules at 3 (July 6 & 7, 1978) (comments of 
Defender Schwartz), reprinted in 1980 Hearings on Proposed Amendments, supra, at 138 (bargains 
“often” occur between defendants and Drug Enforcement Administration (DEA) agents immediately 
after arrest).

12 In United States v. Grant, 622 F.2d 308 (8th Cir. 1980), for example, the defendant made incrim
inating statements despite having been told that the agent to whom he spoke lacked authority to bar

Unfortunately, courts construing the scope of this rule arrived at conflicting 
interpretations.8 Applying the rule narrowly, some courts excluded only state
ments made in plea discussions with either government attorneys or agents 
acting with express authority from government attorneys.9 Others read the 
rule broadly to exclude evidence obtained in plea negotiations conducted by 
any law enforcement agents.10 Thus, the ambiguous wording of rule 11(e)(6) 
provided some defendants with an unintended benefit. A defendant who 
made a statement to a government agent11 could later claim falsely that he 
believed the agent had authority to plea bargain.12 If the trial court believed 
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the defendant’s claim, it would exclude the incriminating statement under rule 
11(e)(6).

In an effort to remedy this problem and to resolve the split in the circuits 
over the scope of rule 11(e)(6), the Supreme Court proposed an amendment to 
the rule.13 The amendment, which became effective December 1, 1980,14 re
quires courts to exclude only evidence of plea discussions with government 
attorneys; the amendment thus implies that courts may admit statements made 
in plea discussions with other government agents.15 Under the amended rule a 
defendant may no longer have his statements excluded by claiming falsely that 
he believed a law enforcement agent had bargaining authority.

gain. Id at 315-16. Under an expansive view of pre-amendment rule 11(e)(6), a defendant in this 
position could claim that the agent did not, in fact, make such a disclaimer of authority. A court 
believing this claim would exclude any statements made by the defendant.

A defendant also could gain the protection of rule 11(e)(6) by falsely claiming that his statement was 
not a confession, but rather part of a plea negotiation. See United States v. White, 617 F.2d 1131. 1133 
(5th Cir. 1980) (court labeled defendant’s conversation with FBI agents “cooperation negotiation" de
spite defendant’s allegation that conversations plea negotiations). See also note 23 infra and accompa
nying text (discussing various tests for determining whether defendant engaged in plea bargaining)

13. Amendments to Federal Rules of Criminal Procedure, 441 U.S. 985, 987, 992 (1979); see note 29 
infra and accompanying text (setting forth full text of amendment).

14. Act of July 31, 1979, Pub. L. No. 96-42, § 1, 93 Stat. 326.
15. See Fed. R. Crim. P. 11(e)(6) (statement made in “course of plea discussions with an attorney 

for the government” inadmissible). The Advisory Committee believed that subsection (e)(6) would 
encourage discussion between the government’s attorney and the defendant's attorney or the defendant 
acting pro se. Advisory Committee Note Accompanying Amendment to Federal Rule of Criminal 
Procedure 11(e)(6), H R. Doc. No. 112, 96th Cong., 1st Sess. 83 (1979) (hereinafter Advisory Commit
tee Notes to Proposed 1980 Amendments],

16. See notes 35-37 infra and accompanying text (demonstrating Committee’s concern for defendant 
induced to confess by government misrepresentations).

17. See text accompanying note 35 infra (quoting relevant portion of Advisory Committee Note).
18. Miranda v. Arizona, 384 U.S. 436, 444 (1966) (defendant in custody must be advised of right to 

remain silent and right to counsel prior to interrogation).
19. This note uses the phrase “reasonable belief’ to represent the defendant’s state of mind in two

The amended rule, however, creates a new problem: the rule does not ex
plicitly require the exclusion of statements made by a defendant who is the 
victim of government misrepresentation or who acts under the reasonable be
lief that he is involved in a plea discussion with a government agent possessing 
authority to bargain. The Advisory Committee apparently recognized this 
problem16 and suggested that the “law dealing with police interrogations” 
would provide an alternative source of protection for these defendants.17 It is 
not clear, however, to which body of law this suggestion refers. There are two 
possibilities: the law of Miranda18 and the law of voluntariness. Unfortu
nately, neither of these two areas of the law will adequately protect defendants 
who make incriminating statements under a reasonable or fraudulently-in
duced belief that they are plea bargaining.

This note demonstrates why the Advisory Committee was wrong in its reli
ance on the law of interrogations, and how Congress and the courts might 
correct the unfairness of the existing rule. First, the note explores the legisla
tive history of the pre-amendment rule and the conflict that developed in the 
courts over the scope of the rule. The note then examines the amended rule 
and the Advisory Committee’s rationale for the amendment. In examining the 
Committee’s reliance on the law of police interrogations, the note argues that 
in theory either the law of voluntariness or the law of Miranda and its progeny 
should protect defendants who confess under a reasonable belief19 that they 
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are involved in plea bargaining. The note demonstrates, however, that current 
applications of these doctrines usually will not result in the exclusion of state
ments made under such circumstances. The note then proposes judicial and 
legislative alternatives to correct this problem, and concludes that the best so
lution is a congressional amendment that protects a defendant who has a rea
sonable subjective belief that he is involved in a plea bargain.

I. Enactment of Rule 11(e)(6) and Conflict Over Its Scope

Recognizing the need to regulate the practice of plea bargaining, Congress 
in 1975 established statutory guidelines by passing a substantially revised ver
sion of rule 11 of the Federal Rules of Criminal Procedure.20 Subsection (e)(6) 
of the rule specified that a defendant’s statements made in the course of plea 
bargaining would be inadmissible.21 Neither the language of the rule nor its 
legislative history, however, indicated whether the rule applied only to plea 
discussions between a defendant and a government attorney, or whether it also 
extended to plea discussions between a defendant and a law enforcement 
agent.22

situations: (1) when the defendant makes incriminating statements under a reasonable belief that the 
agent has bargaining authority, and (2) when the statements result from intentional misrepresentation 
of bargaining authority on the part of the agent. Although these two situations are analytically severa
ble. and involve somewhat different interests, see text accompanying notes 69-88 infra, both result in an 
honest but mistaken belief by the defendant. Thus, in both cases, the defendant’s mistaken belief will 
be a reasonable one.

20. Federal Rules of Criminal Procedure Amendments Act of 1975, Pub. L. No. 94-64, § 3(10), 89 
Stat. 370.

21 Id. The language of the 1975 version of Federal Rule of Criminal Procedure 11(e)(6) was virtu
ally identical to the 1975 version of Federal Rule of Evidence 410. Compare Federal Rules of Criminal 
Procedure Amendments Act of 1975, Pub. L. No. 94-64, § 3(10), 89 Stat, 370 (1975 version of rule 
11(e)(6)) with Act of Jan. 2, 1975, Pub. L. No. 93-595, § 1, 88 Stat. 1926 (1975 version of rule 410) and 
Act of Dec. 12, 1975, Pub. L. No. 94-149, § 1, 89 Stat. 805 (rule 410 amended to conform with rule 
11(e)(6)).

22 See Federal Rules of Criminal Procedure Amendments Act of 1975, Conference Re
port To Accompany H R. 6799, H R. Rep. No. 414, 94th Cong., 1st Sess. 10 (1975) (merely staling 
that rule 11(e)(6) deals with plea agreements without defining scope of such agreements); Federal 
Rules of Criminal Procedure Amendments Act of 1975, House Comm, on the Judiciary, 
Report to Accompany H R. 6799, H R. Rep. No. 247. 94th Cong., 1st Sess. 7 (1975) (discussing 
purpose of rule but neglecting to define its scope). But see 2 J. Weinstein & M. Berger, Weinstein’s 
Evidence U 410(08), at 410-46 (1980) (drafters of rule 11(e)(6) and rule 410 intended to limit rules’ 
application to "fairly formal plea bargaining between the United States Attorney and counsel for de
fendant after charges had been, or were about to be. made”).

23 Courts have devised conflicting tests for resolving this issue. The majority test, first enunciated 
by the United States Court of Appeals for the Fifth Circuit in United States v. Robertson, 582 F.2d 
1356 (5th Cir. 1978) (en banc), is a two-tiered approach requiring that: (1) the defendant have an actual 
subjective belief that a plea discussion is occurring, and (2) the defendant’s belief be reasonable under 
the circumstances, /d. at 1366, 1368-71 (statements made by defendant and confederate to DEA agents 
while awaiting transportation to courthouse for arraignment not plea discussion because no actual sub
jective or reasonable belief that plea bargaining occurring); see, eg.. United States v. Cross, 638 F.2d 
1375, 1380 (5th Cir. 1981) (defendant’s statements to government agents, offering information concern
ing another unrelated crime in exchange for leniency, admissible because defendant did not contem
plate entering plea of guilty and therefore had no subjective belief that plea bargaining occurring); 

The courts of appeals confronting rule 11(e)(6) claims considered two issues 
when determining which communications between a defendant and a govern
ment agent should be excluded from evidence. First, the courts inquired 
whether the defendant’s statements were made in the course of a plea bargain 
discussion.23 Second, the courts determined whether the law enforcement 
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agent had authority to negotiate plea bargains.24 In answering this second 
question, however, courts disagreed whether the agent had to possess actual 
authority or whether it was enough that the defendant reasonably believed that 
the agent had such authority.

United States v White. 617 F.2d 1131, 1133-34 (5th Cir. 1980) (discussions with FBI agents during 
which they offered to tell prosecuting attorneys and sentencing judge of defendant’s cooperation admis
sible because objective circumstances indicate discussion “cooperation” negotiations and not plea nego
tiations); United States v. Posey, 611 F.2d 1389, 1390-91 (5th Cir. 1980) (defendant’s statements to DEA 
agent offering cooperation admissible because agent’s promise to inform U.S. Attorney of cooperation 
did not give defendant reasonable expectation of negotiating bargain); United States v. Watson. 591 
F.2d 1058. 1061 (Sth Cir.) (per curiam) (assuming defendant agreed to “cooperate” with FBI agents in 
return for dismissal of state charges, confession admissible because defendant evinced only contempla
tion of cooperating and not subjective intention to plead guilty), cert, denied, 441 U.S. 965 (1979).

The Seventh and Ninth Circuits have joined the Fifth Circuit in applying the two-tiered test. See, 
e.g.. United States v. Doe. 655 F.2d 920, 925 (9th Cir. 1981) (statements to DEA agent admissible 
because defendant did not intend to plead guilty but merely attempted to exculpate co-participant from 
drug charges by inculpating himself); United States v. O’Brien, 618 F.2d 1234, 1240-41 (7th Cir 1980) 
(recorded telephone conversation between defendant and informant concerning “cutting a deal" with 
FBI admissible because defendant considered numerous alternatives at time of discussion and did not 
have actual subjective expectation of negotiating plea bargain); United States v. Pantohan. 602 F 2d 
855, 857 (9th Cir. 1979) (defendant’s statements to federal law enforcement officials admissible because 
defendant knew he was not under arrest at time statements made and because agents promised only to 
inform U.S. Attorney of cooperation).

Other courts have developed different tests for determining whether a discussion constitutes a plea 
negotiation One test focuses on whether the defendant manifests his intention to plea bargain before 
making the self-incriminating statements. See United States v. Levy, 578 F.2d 896. 901-02 (2d Cir. 
1978) (defendant's postarrest statements to DEA agents not inadmissible because defendant offered to 
cooperate without attaching any condition regarding charges against him or severity of sentence). An
other test focuses on whether the defendant has been formally charged before engaging in discussions. 
See United States v. Arroyo-Angulo, 580 F.2d 1137, 1148 (2d Cir. 1978) (defendant’s statements to 
DEA agents to avoid deportation not plea discussions because no criminal charges lodged against de
fendant at that time), cert, denied, 439 U.S. 1131 (1979).

24 Recent cases recognize that the issue of bargaining authority must be dealt with once it is estab
lished that the defendant was in a plea bargaining situation. See United States v. Robertson. 582 F.2d 
1356, 1369 n.23 (5th Cir. 1978) (en banc) (authority issue need not be reached because conversation 
between defendant and law enforcement agents did not constitute plea discussion); United States v. 
Herman, 544 F.2d 791, 797-98 (5th Cir. 1977) (statements made to postal inspectors inadmissible be
cause statements made during discussion seeking concessions from government in return for plea and 
because defendant had reasonable belief that inspectors had authority to bargain).

The courts have not always recognized, however, that the bargaining authority issue must be ad
dressed under rule 11(e)(6). Indeed, treatment of this issue is conspicuously absent in the early cases. 
See United States v. Smith, 525 F.2d 1017, 1021-22 (10th Cir. 1975) (error to receive in evidence state
ments made to investigating officer and FBI agent because made in course of plea bargaining); United 
States v. Ross, 493 F.2d 771, 775 (5th Cir. 1974) (defendant’s remarks to government narcotics agent 
inadmissible because inherently unfair for government to engage in plea bargaining only to use state
ments against defendant when negotiations fail).

25. See United States v. Grant, 622 F.2d 308, 315-16 (8th Cir. 1980) (defendant’s postindictment 
statements to FBI agent regarding possible sentence not excluded under rule 11(e)(6) because agent had 
no express authority from government attorneys to negotiate with defendant).

In Grant the Eighth Circuit took the position that law enforcement personnel other than United 
States Attorneys who engage in plea bargain negotiations are not subject to the evidentiary proscrip
tions of rule 11(e)(6) ana Federal Rule of Evidence 410 unless the law enforcement official is acting 
with express authority from the government attorney. Id. at 313. The court applied this interpretation 
of rule 11(e)(6) in reply to a motion to suppress defendant’s pre-indictment and postindictment state
ments made to FBI agents. The court held that the pre-indictment statements were inadmissible under 
rule 11(e)(6) because the United States Attorney had authorized the interrogating agent to ask for the 
defendant’s cooperation in exchange for a plea of guilty to a one-count indictment. Id. at 314 With 
respect to the postindictment statements, however, the court held that rule 11(e)(6) would not exclude 

The Eighth Circuit, for example, held that rule 11(e)(6) applied only to plea 
discussions between defendants and law enforcement officials having express 
authority to plea bargain.25 In contrast, the Fifth Circuit contended that rule 



320 The Georgetown Law Journal [Vol. 70:315

11(e)(6) extended to plea discussions with law enforcement agents whom the 
defendant reasonably believed had the authority to negotiate.26 Because of 
this confusion over the issue of bargaining authority, the Supreme Court felt 
the need to clarify the ambiguous language of the 1975 version of the rule.

the statements because government attorneys never had authorized the agent to negotiate or to discuss 
sentence recommendations with the defendant, and because the agent explicitly told the defendant that 
he was not assigned to the case. Id. at 315-16.

26. See United States v. Herman, 544 F.2d 791, 798 (5th Cir. 1977) (although postal inspectors had 
no actual authority to conduct plea negotiations, statements inadmissible under rule 11(e)(6) because 
defendant reasonably believed inspectors had authority to negotiate pleas).

Herman involved a rule 11(e)(6) motion to suppress statements made to postal inspectors during the 
course of a conversation in which the defendant sought to have the Government drop murder charges 
in return for his guilty plea to robbery charges. Id. at 793. The court rejected the Government’s argu
ment that the postal inspectors lacked actual authority to engage in such bargaining. Id. at 798. 
Rather, the court emphasized that a defendant’s perception of an agent's authority, and not his actual 
authority, is the most relevant factor. Id. The court stressed that such protection was necessary to 
encourage the candor essential to the effective functioning of the rule. Id.

Although the Herman court stated that the defendant’s perception of authority was the relevant fac
tor. the court did not endorse a purely subjective test. Instead, the court judged the defendant’s percep
tion of bargaining authority in light of the totality of objective circumstances. See House Report 
Accompanying H R. 7817, supra note 3, at 6 n.7 (Herman protects defendant who subjectively and 
reasonably believes agent has authority to plea bargain); J. Bond, Plea Bargaining and Guilty 
Pleas § 7.24. at 370 (1978) (Herman protects defendant who reasonably believes agent has authority to 
plea bargain). In examining the objective circumstances, the Herman court found that the defendant’s 
belief was justified because the postal inspector’s disclaimer of authority was unclear, ambiguous, and 
possibly untimely, and because the inspector possessed “all the trappings of officialdom.” 544 F.2d at 
799. The court therefore refused to admit the statements, even though the inspector had no actual 
authority from a government prosecutor to negotiate a plea. Id.

27. Tne Supreme Court cannot add or change a rule of procedure governing the federal courts until 
the Chief Justice reports the addition or modification to Congress. 18 U.S.C. §§ 3771-3772 (1976).

28. Amendments to Federal Rules of Criminal Procedure, 441 U.S. 985, 985, 992 (1979). In an effort 
to maintain conformity between the Federal Rules of Criminal Procedure and the Federal Rules of 
Evidence, the Supreme Court also transmitted changes to Federal Rule of Evidence 410. Amendments 
to Federal Rules of Evidence. 441 U.S 1005, 1005. 1007-08 (1979). The proposed amendment to rule 
410 differed only slightly from the proposed amendment to rule 11(e)(6). For example, the amendment 
to rule 410 uses the phrase “attorney for the prosecuting authority" whereas the rule 11(e)(6) amend
ment uses “attorney for the government.” Compare 441 U.S. at 1007 (amendment to rule 410) with 441 
U.S. at 992 (amendment to rule 11(e)(6)).

The Supreme Court does not draft proposed amendments. The Advisory Committee on Criminal 
Rules, a committee of the Judicial Conference of the United States, drafts amendments to the Federal 
Rules of Criminal Procedure. Weinstein, Reform of Federal Court Rulemaking Procedures, 76 Colum. 
L. Rev. 905, 908 (1976), reprinted in J Weinstein, Reform of Court Rulemaking Procedures 7 
(1977). Once the Advisory Committee drafts a proposed rule or amendment, the Standing Committee 
on Rules of Practice and Procedure reviews the draft. Id. If the Standing Committee approves the 
draft, it forwards it for review to the Judicial Conference of the United States. Id. If the Judicial 
Conference approves the draft, it forwards the proposed rule or amendment to the Supreme Court. Id.

11. The 1980 Amendment

On April 30, 1979 the Supreme Court transmitted to Congress27 a proposed 
amendment to Federal Rule of Criminal Procedure 11(e)(6).28 The proposal 
provided in part:

Except as otherwise provided in this paragraph, evidence of the fol
lowing is not, in any civil or criminal proceeding, admissible against 
the defendant who made the plea or was a participant in the plea 
discussions:
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(D) any statement made in the course of plea discussions with an 
attorney for the government which do not result in a plea of guilty or 
which result in a plea of guilty later withdrawn.29

Thus, the Supreme Court’s proposed version of rule 11(e)(6) limited the exclu
sionary effect of the rule to statements made during plea negotiations with “an 
attorney for the government.”30

In its note accompanying the amendment, the Advisory Committee argued 
that clarifying language was necessary to prevent abuses possible under the 
open-ended language of the previous rule.31 In particular, the Advisory Com
mittee feared that courts would extend the rule to cover situations involving 
any government representative that the defendant believed had bargaining au
thority.32 If adopted, such an interpretation would subvert the rule by effec
tively conditioning admissibility on the defendant’s subjective belief that the

29. Amendments to Federal Rules of Criminal Procedure, 441 U.S. at 992 (emphasis added). The 
full text of the Supreme Court’s amendment provided:

(6) Inadmissibility of pleas, plea discussions, and related statements.— Except as otherwise pro
vided in this paragraph, evidence of the following is not, in any civil or criminal proceeding, 
admissible against the defendant who made the plea or was a participant in the plea discus
sions:

(A) a plea of guilty which was later withdrawn;
(B) a plea of nolo contendere;
(C) any statement made in the course of any proceedings under this rule regarding either of 

the foregoing pleas; or
(D) any statement made in the course of plea discussions with an attorney for the govern

ment which do not result in a plea of guilty or which result in a plea of guilty later withdrawn. 
However, such a statement is admissible (i) in any proceeding wherein another statement 
made in the course of the same plea or plea discussions has been introduced and the statement 
ought in fairness be considered contemporaneously with it, or (ii) in a criminal proceeding for 
perjury or false statement if the statement was made by the defendant under oath, on the 
recorrf and in the presence of counsel.

Id.
30. The Supreme Court’s proposed amendment also added a new exception to the general rule of 

inadmissibility, a discussion of which is beyond the scope of this note. The new exception admitted 
statements made in connection with plea discussions “in any proceeding wherein another statement 
made in the course of the same plea or plea discussions has been introduced and the statement ought in 
fairness be considered contemporaneously with it.” Id. The House Committee on the Judiciary 
claimed that the exception was too broad and might violate defendants’ sixth amendment right to 
confront adverse witnesses. House Report Accompanying H R. 7817, supra note 3, at 7. See also 
1980 Hearings on Proposed Amendments, supra note I, at 29 (testimony of John J. Cleary) (new excep
tion problematic because used against defendant, because not limited to purpose for which proposed, 
and because indeterminable fairness standard cuts against requirements carefully tailored by Congress 
in original rule).

The Supreme Court’s proposed amendment also made several minor changes which will not be dis
cussed in this note. For example, the rule then in effect referred to an offer to plead guilty or nolo 
contendere “to the crime charged or any other crime.” Advisory Committee Notes to Proposed 1980 
Amendments, supra note 15, at 88. The proposed amendment deletes this phrase. Id. No substantive 
change would occur because “any statement" in amended rule 11(e)(6) encompassed discussions about 
crimes other than the one formally charged. Id. Further, the Advisory Committee moved the phrase 
“in any civil or criminal proceeding” from its previous position following the word “against" to clarify 
an ambiguity. Id. The Advisory Committee Notes accompanying the proposed amendment explain 
that the word “against” should be construed as referring to the purpose for which the evidence is 
offered, and not the kind of proceeding in which it is offered. Id.

31. See Advisory Committee Notes to Proposed 1980 Amendments, supra note 15, at 82 (language of 
old rule susceptible to interpretation that excluded from evidence statements drafters never intended to 
exclude).

32. See id. at 83-84 (Advisory Committee believed that old rule would exclude even voluntary ad
mission made to law enforcement official in hope of obtaining leniency by plea). 
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agent had authority to bargain.33 To prevent this abuse, the Advisory Com
mittee added specific language mandating the exclusion only of statements ob
tained in plea discussions with government attorneys.34

33. The Advisory Committee was especially critical of United States v. Herman. 544 F.2d 791 (5th 
Cir. 1977). See Advisory Committee Notes to Proposed 1980 Amendments, supra note 15, at 82, 84. 
The Committee apparently believed that Herman rendered inadmissible statements made by a defend
ant who subjectively believed that plea negotiations were occurring. Id. at 84 This reading of Her
man. however, ignored the objective circumstances the Herman court also took into account. See 544 
F 2d at 798-99 (viewed objectively by court, plea negotiations took place when statements made during 
conversations in which concessions were sought, and postal inspectors had all trappings of officialdom); 
note 26 supra (arguing that Herman court applied reasonable belief test and not purely subjective belief 
test).

34 See Advisory Committee Notes to Proposed 1980 Amendments, supra note 15. at 79 (amended 
rule 11(e)(6)).

35. Id at 84.
36 See id. (statements made to agents purporting to have authority to bargain not inevitably 

admissible).
37. See 1980 Hearings on Proposed Amendments, supra note 1, at 143-44 (statement of Virginia 

Sloan. Assistant Counsel, Subcomm, on Criminal Justice of the House Comm, on the Judiciary) (inter
preting Advisory Committee Note as seeking to protect defendants with good faith belief they are plea 
bargaining through law of Miranda and voluntariness). The Advisory Committee sought to ensure the 
admissibility of statements made by defendants who did not truly believe they were engaged in plea 
bargaining. See note 33 supra and accompanying text (Advisory Committee critical of result in Her
man excluding statements made by defendants who subjectively believed plea discussion in process). 
The Committee stated, however, that the change in the rule “does not compel the conclusion that 
statements made to law enforcement agents, especially when the agents purport to have authority to 
bargain, are inevitably admissible " Advisory Committee Notes to Proposed 1980 Amendments, supra 
note 15, at 84 (emphasis added). These two statements evince the Committee's belief that the law of 
police interrogations would protect defendants who plea bargain either under a reasonable belief or as 
a result of police misrepresentation.

38. Presumably, the Committee meant both the advisement of rights under Miranda v. Arizona, 384 
U.S. 436 (1966), and the voluntariness of confessions test under Jackson v. Denno, 378 U.S. 368 (1964), 
and its progeny. See House Report Accompanying H R. 7817, supra note 3, at 5 (Judicial Confer
ence meant Miranda and Jackson); 1980 Hearings on Proposed Amendments, supra note 1, at 144 (state

On the other hand, the Committee clearly apprehended the need to protect 
certain defendants:

This change, it must be emphasized, does not compel the conclusion 
that statements made to law enforcement agents, especially when the 
agents purport to have authority to bargain, are inevitably admissi
ble. Rather, the point is that such cases are not covered by the per se 
rule of 11(e)(6) and thus must be resolved by that body of law dealing 
with police interrogations.35

Although this statement in the Advisory Committee Note is far from clear, 
several important clues may be gleaned from it. Apparently, the Committee 
intended to accord protection to defendants whose incriminating statements 
were elicited by agents “purporting” to have authority to plea bargain.36 
Moreover, because the purpose of the amendment was to preclude exclusion of 
statements by a defendant who falsely claims a belief in the agent’s authority 
to bargain, it is safe to infer that a defendant with a reasonable but mistaken 
belief in bargaining authority also should be protected.37

The Committee, however, did not specify how to protect such defendants. 
The ambiguous reference to “that body of law dealing with police interroga
tions” is susceptible of several interpretations. The Committee probably in
tended the courts to refer to either the law of Miranda or the law of 
voluntariness, or both.38 As this note will demonstrate, however, neither body 
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of law provides a satisfactory solution to the problem the Committee sought to 
address.19

ment of Virginia E. Sloan. Assistant Counsel, Subcomm, on Criminal Justice of the House Comm, on 
the Judiciary) (by law of police interrogations. Advisory Committee meant Miranda and Jackson).

Further support for this interpretation of the phrase “that body of law dealing with police interroga
tions” comes directly from the Advisory Committee. At one point, the Advisory Committee Note ac
companying the amendment to rule 11(e)(6) cited with approval the following language:

Sometimes defendants will indicate to the police their willingness to bargain, and in such 
instances these statements are sometimes admitted in court against the defendant.... If the 
police initiate this kind of discussion, this may have some bearing on the admissibility of the 
defendant's statement. However, the policy considerations relevant to this issue are belter 
dealt with in the context of standards governing in-custody interrogation by the police.

Advisory Committee Notes to Proposed 1980 Amendments, supra note 15, at 86 (citing ABA Guilty 
Plea Standards, supra note 2, at § 3.4, Commentary (citation omitted)). The reference to “in-custody 
interrogation" is a clear shorthand for Miranda and its progeny. See note 95 infra (Miranda protects 
defendants subject to in-custody interrogation). Moreover, this reference demonstrates a singular solic
itude for the defendant who reacts to police inducements to bargain.

39. See 1980 Hearings on Proposed Amendments, supra note 1, at 143-44 (testimony of Irwin 
Schwartz on behalf of Federal Public and Community Defenders) (law relating to advisement of rights 
and involuntary confessions will provide no protection to defendant whose statement results from rea
sonable belief he is plea bargaining).

40. See House Report Accompanying H R. 7817, supra note 3, at 2, 4 (because of controversial 
nature of amendment. Congress wanted time to consider policy implications); 126 Cong. Rec. H8427 
(daily ed. Sept 8, 1980) (remarks of Rep. Kindness) (same).

The Supreme Court’s proposed amendments to federal rules of procedure automatically go into ef
fect 90 days after transmittal to Congress unless Congress acts to amend the proposals. 18 U.S.C 
§ 3771 (1976). In contrast, a proposed rule or amendment to the Federal Rules of Evidence takes effect 
180 days after transmittal to Congress. 28 U.S.C. § 2076 (1976). Congress also may act to defer the 
date upon which rules automatically take effect by other means, as it did for the proposed amendment 
to rule 11(e)(6). Act of July 31, 1979, Pub. L. No. 96-42, § 1, 93 Stat. 326 (delaying effective date of 
amendment to rule 11(e)(6) until Dec. 1, 1980).

41. During July, 1980, the House Subcommittee on Criminal Justice held two days of hearings on 
the Supreme Court’s various amendments to the Federal Rules of Criminal Procedure, including the 
amendment to rule 11(e)(6). House Report Accompanying H R. 7817, supra note 3, at 2 After 
hearing testimony and receiving statements, the Subcommittee modified the proposed amendments. 126 
Cong. Rec. H8425 (daily ed. September 8, 1980) (remarks of Rep. Drinan). Representative Drinan 
incorporated these modifications in H R. 7817, 96th Cong., 2d Sess. (1980), which the full House Com
mittee on the Judiciary reported on September 5, 1980. United States House of Representatives 
Legislative Calendar, Comm, on the Judiciary, 96th Cong., 1st & 2d Sess. 190 (1980).

H R. 7817 disapproved of the proposed amendment that rendered statements made by a defendant 
during plea negotiations inadmissible only if the statements were made to an attorney for the govern
ment. H R. 7817, 96th Cong., 2d Sess. (1980). Instead, the bill proposed to amend the existing rule to 
provide that any statement by the defendant made in connection with and relevant to any discussion 
that the defendant “reasonably believes” to be a plea discussion is not admissible in any civil or crimi
nal proceeding if offered against the defendant. Id.

42. On September 4, 1980, Senator Kennedy introduced S. 3089. United States Senate Calen
dar, Comm, on the Judiciary, 96th Cong., 1st & 2d Sess. 112 (1980). S. 3089 disapproved of the 
Supreme Court’s amendments to rule 11(e)(6) and provided for retention of the existing rule S 3089. 
96th Cong., 2d Sess. § 1 (1980). The Senate Judiciary Committee deferred action on S. 3089. probably 
to afford the House time to act on H R. 7817. See United States Senate Calendar, Comm on the 
Judiciary, 96th Cong., 1st & 2d Sess. 112 (1980) (introduction and referral to Subcommittee on Crimi
nal Justice & Improvements in Judicial Machinery last reported action on bill). Apparently because the 
House failed to act in sufficient time, see note 43 infra, the Senate Judiciary Committee never reported 
out the bill.

Because of the controversial nature of the Supreme Court’s amendment. 
Congress delayed the date upon which it would take effect in order to provide 
time for public comment, to review the proposal, and to make appropriate 
modifications.39 40 During this period, bills in opposition to the Court’s proposal 
were introduced in both the House of Representatives41 and the Senate.42 De
spite these expressions of disapproval, however, Congress failed to act on alter
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native legislation.43 Consequently, the Court’s proposed amendment to rule 
11(e)(6) took effect automatically on December 1, 1980.44

43. Because of the time limit on bringing the matter before the House prior to adjournment, and the 
additional time limit of December 1, 1980 when the rule automatically would go into effect. Represen
tative Drinan and others urged a suspension of the rules to expedite House action. 126 Cong Rec. 
H8427 (daily ed. September 8, 1980). The suspension request failed to pass on September 9. 1980. 
House of Representatives Legislative Calendar, Comm, on the Judiciary, 96th Cong.. 1st & 
2d Sess. 190 (1980). On the same day. the House Subcommittee requested a rule for submitting the bill 
before the full House, but the bill died in the Rules Committee, which failed to take action before 
adjournment. See id. (request for rule last reported action on bill).

44. Act of July 31, 1979, Pub. L No. 96-42, § 1, 93 Stat. 326.
Commentators have criticized the effectiveness of congressional review of the rulemaking process, 

particularly with respect to the time period for review, the extent and manner of review, and the action 
Congress must take to delay or supersede rules. See generally Lesnick, The Federal Rule-Making Pro
cess: A Timefor Re-examination, 61 A.B A.J. 579 (1975); Tague, Perils of the Rulemaking Process: The 
Development, Application, and Unconstitutionality of Rule 804(b)(3)’s Penal Interest Exception, 69 Geo. 
L.J. 851 (1981); Weinstein, Reform of Federal Court Rulemaking Procedures, 76 Colum. L. Rev. 905 
(1976). The ABA currently is considering proposals for modifying the rulemaking process. See Ameri
can Bar Association. Report with Recommendations 1-2 (recommendations for amending federal 
rulemaking process) (approved by ABA Criminal Justice Section General Counsel; not ABA policy 
until approved by ABA House of Delegates or Board of Governors). The Report recommends, inter 
alia, the following: (1) a uniform review process for all rules; (2) a 180-day review period that either 
House may extend for a limited number of days; and (3) automatic effect for proposed rules or amend
ments unless they are disapproved or amended within the 180-day or extended review period by either 
a concurrent resolution or a resolution by one House. Id. at 2.

45. See, eg., Mincey v. Arizona, 437 U.S. 385, 398 (1978) (any use of involuntary statements against 
defendant in criminal trial violates due process); Jackson v. Denno, 378 U.S. 368, 385-86 (1964) (four
teenth amendment requires exclusion of involuntary statements); Richmond v. Rogers, 365 U.S. 534, 
540-41 (1961) (involuntary confessions offend due process of accusatorial system).

46. See House Report Accompanying H R. 7817, supra note 3, at 6 (police interrogation presents 
constitutional issues; rule 11(e)(6) represents policy decision to protect plea discussions). A good exam
ple of how the legislature can relieve the courts from having to pass on difficult constitutional issues on 
a routine basis is title III of the Omnibus Crime Control and Safe Streets Act of 1968, Pub. L. No. 90- 

III. The Application of Rule 11(e)(6)

By failing to enact an alternative to the Advisory Committee’s proposed 
rule. Congress left to the courts the duty of clarifying the scope of the protec
tion to be accorded defendants who bargain under a reasonable belief. As this 
section will demonstrate, however, such protection is illusory. Close examina
tion reveals that neither the law of voluntariness nor Miranda will provide a 
basis for excluding the vast majority of statements made to government agents 
in circumstances suggesting that the agent had authority to bargain.

A. voluntariness as a basis for exclusion

Reliance on the law of voluntariness to exclude evidence obtained from a 
defendant with a reasonable belief is troublesome for several reasons. First, 
courts using voluntariness to decide such cases must grapple unnecessarily 
with a constitutional question. The due process clauses of the fifth and four
teenth amendments are the standards for determining the voluntariness of 
statements by a defendant.45 Thus, every time a defendant claims protection 
under rule 11(e)(6) the courts must interpret these constitutional provisions. If 
the Advisory Committee had developed a statutory standard for determining 
how to deal with this problem, the courts would not be forced to decide routine 
questions of evidence on the basis of constitutional mandates.46 Moreover, the 
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courts have applied the law of voluntariness in the plea bargaining context47 
inconsistently.48 Thus, defendants are not assured of receiving a minimum 
level of protection when they plea bargain.49

351. 82 Stat 197 (title III codified at 18 U.S.C. §§2510-2529 (1976)) (ensuring protection of fourth 
amendment privacy interests by establishing procedures for wiretapping). One of the primary reasons 
for the enactment of title 111 was to avoid entangling the courts in the illegal acts of government agents. 
See S. Rep. No. 1097, 90th Cong., 2d Sess. 89, reprinted in [1968] U.S. Code Cong. & Ad. News, 2112, 
2177 (one purpose of statute to remove taint of illegal government actions from judiciary). See also 
Gelbard v. United States, 408 U.S. 41,51 (1972) (title Ill enacted in part to protect integrity of courts).

47. This note will not differentiate between the application of the due process clause in the confes
sions and the plea bargaining contexts. The law of voluntariness covers the admissibility of confessions 
as well as statements made during plea discussions when rule 11(e)(6) is inapplicable. See notes 35-38 
supra and accompanying text (law of voluntariness applicable to confessions also applies to defendants 
who reasonably believe government agent conducting plea discussion has authority to bargain) In 
both instances, the court should examine the government agent’s inducements to determine whether the 
subsequent statement was made voluntarily. See Note, Comparing Confessions and Plea Bargains. 
United States v. Robertson and the Admissibility of a Defendant's Incriminating Statements, 60 B.U.L 
Rev. 368, 371-72 (1980) (whether statement made during abortive plea discussion or confession irrele
vant because issue in both cases is propriety of government's promise).

48. Compare McLallen v. Wyrick, 498 F. Supp. 137, 138-39 (W.D. Mo. 1980) (confession involun
tary because prosecutor stated that it would be in defendant’s best interest to cooperate; confession 
never admissible when defendant influenced by threats or promises) with United States v. Hart, 619 
F.2d 325, 326 (4th Cir. 1980) (per curiam) (government agents claimed cooperation would be reported 
to judge, who probably would lower amount of bond; statements admitted even though agents’ claims 
as to judge’s authority to lower bond erroneous).

49. The amendment to rule 11(e)(6) presumably would have its greatest impact on uncounseled de
fendants in custody. See Letter from John J. Cleary, Executive Director, Federal Defenders of San 
Diego, Inc. to Hon. Roszel C. Thomsen, Chairman, Comm, on Rules of Practice and Procedure. Ad
ministrative Office of the United States Courts (May 27, 1978) (comments on Preliminary Draft of 
Proposed Amendments to the Federal Rules of Criminal Procedure) (amendment would “back 
handedly" encourage surreptitious dealings between federal agents and uncounseled defendants, espe
cially those in custody) (copy on file at Georgetown Law Journal] [hereinafter Cleary Letter]

A defendant who has been formally charged clearly has the right to counsel when he plea bargains, 
assuming he has not waived that right. See Brewer v. Williams, 430 U.S. 387, 398 (1977) (right to 
counsel attaches when judicial proceedings such as arraignment, formal charge, preliminary hearing, or 
indictment initiated against defendant). On the other hand, it is not clear whether a defendant who 
plea bargains before he has been formally charged has a right to counsel. A few courts have suggested 
that an official who conducts plea negotiations with an uncounseled defendant may violate that defend
ant’s constitutional rights. See Shupe v. Sigler, 230 F. Supp. 601, 606 (D. Neb. 1964) (in absence of 
counsel, prosecutor’s plea bargaining with defendant deprives defendant of effective assistance of coun
sel); Anderson v North Carolina, 221 F. Supp. 930, 935 (W.D.N.C. 1963) (defendant entitled to counsel 
during plea bargaining discussions). See also United States v. Sikora, 635 F.2d 1175, 1180-82 (6th Cir. 
1980) (Wiseman, J., concurring in part and dissenting in part) (right to counsel should begin with 
commencement of plea bargaining when plea bargaining precedes formal charges). Given the impor
tant rights at stake during the plea bargaining process, the Brewer requirement that the right to counsel 
attaches only after judicial proceedings are begun provides insufficient protection for defendants.

50. The law of Miranda is addressed below. See notes 93-108 infra and accompanying text.
51. 168 U.S. 532 (1897).

The major problem with the Advisory Committee’s recommendation, how
ever, is that the law of voluntariness as currently applied would not necessarily 
exclude evidence obtained either when a defendant reasonably believes that 
the government agent has authority to plea bargain or when the government 
agent intentionally misrepresents his authority to plea bargain. To demon
strate this point, this section will summarize briefly the law of voluntariness as 
it applies to confessions elicited either before or after a valid waiver of Mi
randa rights.50

The modem law of voluntariness may be traced to Bram v. United States,51 
in which the Supreme Court held that involuntary statements induced by 
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threats of violence or obtained by direct or implied promises are inadmissible 
as involuntary confessions.52 Since Bram, the Court has added that courts 
should not consider the truth or inaccuracy of the statement when determining 
whether to admit a confession on voluntariness grounds.53 Thus, when gov
ernment officers use collusion, trickery, or falsehoods to elicit a confession, due 
process requires courts to exclude such confessions regardless of their 
accuracy.54

More recently, however, courts have failed to adhere faithfully to the volun
tariness standard enunciated in Bram and its progeny.55 For example, because 
some courts are unwilling to exclude accurate and probative evidence, they 
have been reluctant to apply Bram in a per se fashion.56 Instead, most courts 
apply a totality of the circumstances test when determining the voluntariness 
of a confession.57 Under this test, undue emphasis is placed on such extrane
ous factors as waiver of Miranda rights, even when other evidence suggests 
coercion.58 Courts stressing the Miranda waiver fail to recognize the distinct

52. Id. at 542-43. In Bram, the defendant, a seaman, had been accused of the murder of a ship’s 
master Id. at 537. When the defendant was interrogated, he was stripped by the detective and told that 
another individual also suspected of committing the murder had witnessed the defendant murdering 
the victim. Id. at 561-63. The defendant claimed at that point that the co-suspect “could not have seen 
me.” Id. at 562 The prosecution sought to introduce this statement.

53. See. eg.. Lego v. Twomey. 404 U.S. 477, 484-85 (1972) (use of involuntary confessions, whether 
true or false, forbidden because methods used to extract such statements violate Constitution); Rich
mond v. Rogers. 365 U.S. 534, 540-41 (1961) (courts exclude involuntary confessions because offensive 
to system of justice, not because unlikely to be true); Blackbum v. Alabama, 361 U.S. 199, 206-07 
(1960) (fourteenth amendment forbids fundamental unfairness whether evidence true or false); Lisenba 
v. California, 314 U.S. 219, 236 (1941) (aim of due process clause not to exclude false evidence but to 
prevent unfairness in use of evidence).

54 Lisenba v. California, 314 U.S. at 236-37. See also United States v. Hernandez, 574 F.2d 1362, 
1368 (5th Cir 1978) (confession excluded because resulted from coercive pressure applied to defendant 
to reconsider invocation of rights); United States v. Duvall, 537 F.2d 15, 24-25 (2d Cir.) (statement 
inadmissible when result of coercive atmosphere and direct and misleading threats by government 
attorney), cert. denied, 426 U.S. 950 (1976); Robinson v. Smith, 451 F. Supp 1278, 1285-92 (W.D.N.Y. 
1978) (numerous coercive factors, including trickery and deception by police, require exclusion of 
confession).

55. For example, courts have frequently allowed into evidence confessions induced by police trick
ery. See. eg.. Frazier v. Cupp, 394 U.S. 731, 739 (1969) (confession not involuntary even though police 
falsely stated that codefendant confessed); United States v. Barfield, 507 F.2d 53, 55-57 (Sth Cir.) (con
fession not involuntary when FBI agent stated that codefendant would leave defendant "holding the 
bag"), cert, denied. 421 U.S. 950 (1975); Commonwealth v. Graham, 408 Pa 155. 162, 182 A.2d 727.730 
(1962) (confession not involuntary when induced by state employee’s fraudulent identification of 
defendant).

56. See United States v. Davis, 617 F.2d 677, 686 (D C. Cir. 1979) (rejecting per se application of 
Bram test because overbroad and would result in exclusion of all statements given pursuant to plea 
bargain), zw7. denied, 445 U.S. 967 (1980); United States v. Reynolds, 532 F.2d 1150, 1156-59 (7th Cir. 
1976) (rejecting wooden application of Bram test); United States v. Williams. 447 F. Supp. 631, 637 (D. 
Del 1978) (rigid adherence to per se test may result in loss of probative evidence; court should look to 
totality of circumstances when determining voluntariness). See also Stobaugh v. State, 614 P 2d 767, 
772 (Alaska 1980) (court rejects per se rule that would exclude any incriminating statement obtained by 
promissory inducement because inter alia would result in exclusion of reliable and probative evidence); 
State v Kelly, 603 S.W 2d 726, 727, 729 (Tenn. 1980) (rejecting Bram per se rule and noting that guilty 
plea, even when induced by promise of leniency, not always involuntary).

57. See. eg., Frazier v. Cupp, 394 U.S. 731, 739 (1969) (confession cases must be decided by viewing 
totality of circumstances); Boulden v. Holman, 394 U.S. 478, 480 (1969) (voluntariness of confession 
depends on totality of circumstances in particular case); Haynes v. Washington, 373 U.S. 503, 513-14 
(1963) (court should examine all attendant circumstances to determine whether confession obtained by 
coercion or improper inducement); United States v. Williams, 447 F. Supp. 631, 637 (D. Del. 1978) 
(court should examine totality of circumstances to determine voluntariness of induced confession).

58. See United States v. Boyce, 594 F.2d 1246, 1250-51 (9th Cir.) (despite coercive atmosphere, de
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purposes behind the Miranda and Bram lines of cases. Miranda protects a de
fendant’s right to choose; Bram, however, imposes a duty of fair dealing on the 
government.* 59 Thus, regardless of whether a defendant validly waives his Mi
randa rights, he still should receive protection from improper government ac
tions that render his subsequent confession involuntary.60 Nonetheless, 
because incriminating statements gained through plea bargaining invariably 
are probative and usually are obtained after waiver of Miranda rights, courts 
will continue to admit them into evidence. As one expert testified during the 
House hearings on the 1980 amendments;

fendant's statement admissible because valid waiver of Miranda rights), cert, denied, 444 U.S. 855 
(1979); United States v. Poole, 495 F.2d 115, 119-20 (D.C. Cir. 1974) (despite defendant's allegation 
that at time of questioning he was withdrawing from heroin and unable to resist, statement admissible 
in large part because valid waiver of Miranda rights; when “police follow Miranda procedure carefully, 
appellate courts should be slow to mandate additional responsibilities”), cert, denied. 422 U.S. 1048 
(¡975); cf. Frazier v. Cupp, 394 U.S. 731, 739 (1969) (tpxe-Miranda case) (statement admissible because 
prior to confession defendant received partial warnings; reception of warnings “quite relevant” to find
ing of voluntariness).

59. Compare Kennedy v. Fairman, 618 F.2d 1242, 1247 (7th Cir.) (Miranda designed to protect de
fendant from self-incrimination), cert, dismissed, 449 U.S. 939 (1980) with Blackburn v Alabama. 361 
U.S. 199, 206-07 (1960) (under fourteenth amendment, fundamentally unfair for government to obtain 
evidence by involuntary confession). Miranda protects the individual frorh unwittingly incriminating 
himself whereas the due process voluntariness standard prohibits distasteful government conduct See 
McCormick’s Evidence § 149, at 318 (2d ed 1972) (due process clause focuses on objective of dis
couraging disapproved police practices)

60. See United States v. Smith, 525 F.2d 1017, 1019-21 (10th Cir 1975) (even though defendant 
waived Miranda rights, subsequent confession involuntary because made in course of plea bargaining).

61. ¡980 Hearings on Proposed Amendments, supra note I, at 144 (testimony of Irwin Schwartz on 
behalf of Federal Public and Community Defenders).

62 One student commentator, arguing for adoption of the amended rule, agrees with the Advisory 
Committee’s view. See Comment, United States v. Robertson: A "Plea"for the Adoption of the Pro
posed Amendment to Federal Rule of Criminal Procedure Rule 11(e)(6), 25 Loy. L. Rev. 385. 394 (1979) 
(legal guidelines developed in confession cases would protect defendants who believe they are plea 
bargaining). Unfortunately, the comment cites only one case in support of this view: Bram v. United 
States, 168 U.S. 532 (1897).

Another student commentator, however, has recognized the problems in applying the law of volunta
riness to situations in which the quid pro quo for information offered by the defendant is not explicit. 
See Note, supra note 47, at 372-73 (law of voluntariness hopelessly confused when applied to cases in 
which it is unclear that promise was made to defendant). Defendants who reasonably but erroneously 
believe they are plea bargaining clearly do not realize the consequences of their actions. Thus, they 
should be protected by the law of voluntariness.

The kind of case that we are talking about ... is one in which the 
individual is accosted by the police. He or she is immediately advised 
of his Miranda rights. The statement is knowingly and voluntarily 
made, in the belief that we are negotiating a disposition of the case.

When we get to court, the questions the court will ask are: One, 
was the Miranda warning given? Yes.

Two, was the statement knowingly and voluntarily made? Yes.
Did the police keep their end of the bargain? Yes.

Present law, at least taking the narrow view of 11(e)(6), offers no 
protection in that situation.61

Thus, it is clear that the Advisory Committee failed to recognize the 
problems that would arise when applying voluntariness law in the plea bar
gaining situation.62 Indeed, any discussion of voluntariness in the context of 
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plea bargaining is somewhat incongruous.63 Many government inducements 
that would make an ordinary confession involuntary under Bram are an ac
cepted part of normal plea negotiations. A strict application of the law of vol
untariness in the plea bargaining context conceivably could result in the 
exclusion of all statements resulting from plea discussions.64 Thus, the neces
sity of using promises in plea bargaining makes it difficult to determine the 
point at which the promise loses its legitimacy as part of the plea bargain and 
becomes an illegal inducement.65 Moreover, when both sides have differing 
views as to whether a plea negotiation actually occurred,66 it is unclear 
whether the court should apply a strict voluntariness test or the apparently 
more lenient law of plea bargaining. Finally, the law of voluntariness with 
respect to police inducements is in hopeless confusion.67 Consequently, due 
process standards may not protect the defendant in many instances.

63 "The situation presented by Rule 11(e)(6) is just the opposite of a coerced, involuntary, or unin
formed statement. The defendant is a willing participant in what he or she believes to be plea discus
sions." House Report Accompanying H R. 7817, supra note 3, at 5.

64. United States v. Davis, 617 F.2d 677, 686 (D.C. Cir. 1979).
65 The difficulty in determining what courts will consider an illegal inducement to confess in plea 

bargaining situations is illustrated by Brady v. United States, 397 U.S. 742 (1970). In Brady, the Court 
held that a guilty plea was not involuntary when the defendant entered the plea to avoid the possibility 
of receiving the death sentence. Id. at 751 See also Bordenkircher v. Hayes, 434 U.S. 357, 365 (1978) 
(prosecutor’s threat to re-indict defendant on other charges if he refused to plead guilty to original 
charge did not make confession involuntary). That similar inducements occur in the plea bargaining 
context can scarcely be doubted. See 1980 Hearings on Proposed Amendments, supra note 1, at 115-23 
(position paper of Federal Public and Community Defenders) (summarizing case histories of defend
ants plea bargaining after being misled by government inducements).

66. See note 23 supra and accompanying text (detailing split in circuits over proper test to use when 
determining whether defendant engaged in plea bargaining). If both parties did not believe a plea 
bargain was in progress the court would give the promises no weight. The problem arises when the 
defendant believes he is involved in a plea bargain and the government agent, aware of the defendant’s 
mistaken impression, refuses to dissuade him Equity considerations and analogous principles of con
tract law mitigate in favor of considering this situation to be part of a plea bargain. See Restatement 
of Contracts § 505, Comment a (1932) (if one party knew of mistaken impression of other party, 
other party may seek rescission or force performance of mistaken terms).

67. See McCormick’s Evidence § 150, at 321-24 (2d ed. 1972) (demonstrating that similar induce
ments lead to different results in different courts).

68. The fourth permutation, which this note does not discuss, occurs when the government is guilty 
of intentional misrepresentation and the defendant unreasonably believes he is engaged in plea bar
gaining. In this situation the defendant reasonably should know that the agent has no authority to plea 
bargain even though the agent is trying to deceive him. Because the unreasonableness of the defend
ant’s belief is the overriding factor, this situation is legally indistinguishable from the third 
permutation.

Three situations in which the law of voluntariness may not protect plea bar
gaining defendants merit specific attention: (1) when the interrogating govern
ment agent intentionally misrepresents his authority to plea bargain; (2) when, 
in the absence of any purposeful misrepresentation by the government, the 
defendant reasonably believes that the agent has authority to negotiate; and (3) 
when the defendant, under the unreasonable belief that the agent has author
ity, bargains as a result of government inducements not amounting to inten
tional misrepresentation.68 All three situations present novel challenges to the 
application of the law of voluntariness. Under the pre-amendment version of 
rule 11(e)(6), a defendant in any of these situations arguably could prevent the 
introduction of his plea bargaining statements without resorting to the law of 
voluntariness. Under the amended rule, however, if the government succeeds 
in persuading the defendant to negotiate with someone other than a govem- 
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ment attorney, the defendant must invoke the law of voluntariness to exclude 
his statements. Yet invocation of this body of law generally will prove futile.

Intentional Misrepresentation. Theoretically, the law of voluntariness
should exclude statements made because of a government agent's intentional 
misrepresentation.69 It is unfair for the government to use misrepresentation 
to induce a defendant to bargain,70 and a court should not allow the use of its 
sovereign power to deceive, no matter how laudable the intended results.71

Moreover, there are practical reasons for excluding statements induced by 
intentional government misrepresentation. Courts that admit this type of evi
dence provide the government with an incentive to deceive defendants.72 As 
defendants become aware of government practices the number of plea bar
gains will decrease.73 As a result, prosecutors will have to bring more defend
ants to trial, further taxing an already overburdened criminal justice system. 
Such deception, then, undermines both the public’s trust in the government,74

69. Established principles of tort law suggest that the government would be guilty of intentional 
misrepresentation when: (1) the government agent makes a false representation, (2) the government 
agent knows the representation is false, (3) the government agent intends to induce the defendant to act 
tn reliance upon the representation, (4) the defendant justifiably relies on the representation, and (5) the 
defendant suffers harm as a result of such reliance. See W. Prosser, Handbook of the Law of 
Torts § 105, at 685-86 (4th ed. 1971) (discussing elements of deceit, a form of intentional 
misrepresentation).

70. See Cleary Letter, supra note 49 (criticizing proposed amendment to rule 11(e)(6) because 
designed to exculpate government from responsibility of its agents). An analogous example may be 
found in Leyra v. Denno, 347 U.S. 556 (1954). In Leyra, the defendant had a sinus problem and 
requested medical attention. Id. at 559. Instead of sending a doctor, however, the police sent a psychia
trist skilled in hypnosis to question the defendant, who reasonably believed the psychiatrist was there to 
help his sinus condition Id. The Supreme Court ruled that the resulting confession was inadmissible 
because of the deceptive and reprehensible practices used. Id. at 561. Plea bargaining presents a simi
lar opportunity for deception and trickery.

71. See. e.g.. Spano v. New York, 360 U.S. 315, 320-21 (1959) (illegal police conduct as dangerous to 
life and liberty as defendant’s criminal acts); Lisenba v. California, 314 U.S. 219, 237 (1941) (police 
violate due process when they use trickery or collusion); SEC v. ESM Government Securities. Inc.. 645 
F.2d 310, 316 (5th Cir. 1981) (when government agent gained information for subpoena through mis
representation, court did not enforce subpoena because private person has right to expect that govern
ment will act honorably); cf. Elkins v. United States, 364 U.S. 206, 223 (1960) (federal courts should not 
be accomplices to illegal police actions); Olmstead v. United States, 277 U.S. 438, 483-85 (1928) (Bran- 
deis, J., dissenting) (courts should not enforce law against lawbreaker when government acts illegally or 
immorally in securing evidence). But cf. Hoffa v. United States, 385 U.S. 293, 302 (1966) (not illegal for 
government to use information gained from defendant who reasonably believed government informer 
to whom he confessed would not reveal conversation to police); Lewis v. United States. 385 U.S. 206, 
210 (1966) (not illegal for government to use information gained from defendant by agent disguised as 
drug dealer).

72. See Cleary Letter, supra note 49 (amended rule 11(e)(6) encourages government agents to bar
gain with defendants to gain admissible confession); cf. Letter from Irwin H. Schwartz. Federal Public 
Defender to Comm, on Rules of Practice and Procedure, Administrative Office of the United States 
Courts (May 25, 1978) (comments on Preliminary Draft of Proposed Amendments to the Federal Rules 
of Criminal Procedure) (DEA agents often strike own bargains; to some extent. Attorney General has 
authorized such negotiation) (copy on file at Georgetown Law Journal} [hereinafter Schwartz Letter|.

73. It is reasonable to assume that although government subterfuges will trick some defendants into 
confessing, a large number of defendants, particularly recidivists, will become increasingly wary of 
cooperating with government officials. Thus, the number of plea bargains may decrease or. at the 
minimum, defendants may be less candid in plea bargaining situations. See 1980 Hearings on Proposed 
Amendments, supra note 1, at 122-23 (by implication) (position paper of Federal Public and Commu
nity Defenders) (new rule creates unfavorable bargaining imbalance that discourages defendants from 
plea bargaining with candor).

74. See SEC v. ESM Government Securities, Inc., 645 F.2d 310, 317 (5th Cir. 1981) (government 
that becomes lawbreaker breeds contempt for law). 



330 The Georgetown Law Journal [Vol. 70:315

and the need for eandor in an effective plea bargaining process.
In the face of these problems, it is unclear whether under the voluntariness 

standard courts will exclude statements resulting from intentional misrepresen
tation by government agents.75 This may be especially true when a defendant 
has validly waived his Miranda rights and when the government did not act in 
a blatantly coercive manner.76 Apparently, courts admit this evidence because 
they are reluctant to exclude any evidence that is probative of guilt.77 Perhaps 
they do not believe that misrepresentation is a particularly objectionable form 
of inducement™ when it is part and parcel of the present-day plea bargaining 
process.79 Whatever the reason, the law of voluntariness provides defendants 
with only hollow protection.

When a government agent intentionally misrepresents his authority to bar
gain, strong fairness considerations should prompt courts to exclude a defend
ant’s statements. Less sympathetic courts, however, may admit these 
statements. Such uncertainty highlights the problems with the Advisory Com
mittee’s reasoning. A prophylactic rule that protects defendants who reason-

75. See. eg. Frazier v. Cupp. 394 U.S. 731. 739 (1969) (officer’s misrepresentation that codefendant 
had confessed and statement that defendant may have been justified in committing crime did not 
render confession involuntary); United States v. Watson, 591 F.2d 1058, 1060-61 (5th Cir.) (confession 
voluntary even though defendant claimed district attorney "guaranteed" fifty years in prison if defend
ant did not cooperate), cert, denied. 441 U.S. 965 (1979); Commonwealth v. Graham, 408 Pa. 155, 162, 
182 A.2d 727, 730 (1962) (police use of staged lineup in which woman employee “identified" defendant 
not sufficient to render subsequent confession involuntary).

In United States v Hudson. 609 F.2d 1326 (9th Cir. 1979), for example, agents promised the defend
ant that in return for cooperating with them all charges against him would be dropped. Id. at 1328. 
The court recognized that such a promise was outside the agents’ authority. Nonetheless, it held that 
the defendant had not relied on the promise to her detriment. Id. at 1329. Although the defendant did 
not challenge her confession on voluntariness grounds, Hudson demonstrates that courts may be willing 
to tolerate a surprising degree of misrepresentation from police officials.

76. A case that presents an obviously objectionable inducement is Leyra v. Denno, 347 U.S. 556 
(1954). See note 70 supra (describing facts of Leyra\ Because the case law is in such confusion, it is 
difficult to classify any government action as violative of due process. As a general rule, however, 
inducements that are so flagrant as to “shock the conscience” constitute deprivations of due process. 
Arguably, a government agent who breaks a promise to drop all charges against the defendant tn ex
change for a plea violates due process because his direct promise is such a strong form of inducement. 
See State v. Chorpenning, 294 So. 2d 54, 55-56 (Fla. Dist. Ct. App. 1974) (statement not admissible 
when elicited in response to promise not to arrest or charge defendant). But cf. United States v. Hud
son, 609 F.2d 1326, 1329 (9th Cir. 1979) (promise by agent to guarantee charges dropped in exchange 
for confession not violation of fundamental fairness and not enforceable by court).

77 See note 58 supra and accompanying text (emphasis on waiver of Miranda rights in voluntariness 
cases demonstrates that some courts primarily concerned with truth of confessions).

78. See. eg.. United States v. Hart, 619 F.2d 325, 326 (4th Cir. 1980) (agent's erroneous representa
tion that confession could lead to reduced bail does not make resulting confession involuntary); United 
States v. Glasgow, 451 F.2d 557, 558 (9th Cir. 1971) (agent’s statement that defendant would receive a 
“break” if he cooperated did not make resulting confession involuntary); United States ex rel Lathan 
v. Deegan, 450 F 2d 181, 184-85 (2d Cir 1971) (mere deception by investigator does not. by itself, 
render confession involuntary), cert, denied, 405 U.S. 1071 (1972); United States v. Ferrara. 377 F.2d 
16, 17 (2d Cir 1967) (agent's “promise” that if defendant cooperated he would get out on reduced bail 
insufficient to render resulting confession involuntary); United States ex rel. Caminto v. Murphy. 222 
F.2d 698, 700 (2d Cir.) (dictum) (by itself, deception by disguised officers who purported to identify 
defendant not sufficient to render confession involuntary), cert, denied, 350 U.S. 896 (1955).

79. See House Report Accompanying H R. 7817, supra note 3, at 4 (fact of life in federal criminal 
justice system that law enforcement officers engage in plea discussions); 1980 Hearings on Proposed 
Amendments, supra note I, at 116-23 (position paper of Federal Public and Community Defenders) 
(threats or promises involving arrest of friends, promises of financial reward, and promises of protec
tion from persons seeking revenge all often used to induce defendants to cooperate); id. at 22-23 (testi
mony of John J. Cleary, Criminal Justice Section, ABA) (“ ‘Deals’ are done all the time”). 
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ably80 believe that a government agent possesses authority to plea bargain 
would avoid the problems implicit in the Advisory Committee’s voluntariness 
rationale.

Reasonable Belief in Agent's Authority. The circumstances of an interro
gation often encourage the defendant to believe that a plea discussion is in 
progress even though the agent has made no purposefully misleading actions 
indicating that he possesses authority to negotiate a plea. Consequently, the 
defendant makes incriminating statements believing that his statements will 
lead to a reduced charge or sentence.

Voluntariness principles favor excluding this evidence.81 The protection of 
the individual’s right to choose is an essential element of voluntariness.82 A 
defendant with a reasonable but mistaken belief that he is involved in plea 
bargaining has not chosen to confess but merely to plea bargain. When a court 
admits the defendant’s statements as a confession, it effectively deprives him, 
without his consent, of his right to remain silent.83 Moreover, the government 
should not benefit from a defendant’s reasonable but mistaken belief when it is 
aware of the defendant’s misapprehension.84

Despite these considerations, some courts applying a due process analysis 
would admit a defendant’s statements that resulted from a reasonable belief he 
was plea bargaining.85 Unlike the court that admits evidence obtained by in-

80. The line between intentional misrepresentation by an officer and unintentional actions that give 
rise to a reasonable belief on the part of the defendant is a fine one Nonetheless, a “reasonable belief 
test clearly would protect defendants who are the victims of intentional misrepresentation. In the plea 
bargaining context, it is certainly reasonable for a defendant to believe the explicit promises of officials 
who seem to embody all the authority society can muster.

81. See notes 51-54 supra and accompanying text (due process requires exclusion of statements elic
ited by direct or implied promises).

82. Professor Grano has suggested that a court should determine the voluntariness of a confession by 
determining whether the defendant had the mental freedom to make his own choice. See Grano. Vol
untariness. Free Will, and the Law of Confessions, 65 Va. L. Rev. 859, 896 (1979) (fundamental precept 
of society that official interrogation should not impair freedom of choice). Professor Grano seeks to 
establish an objective test to identify a point after which interrogators should not impair a person's 
freedom of choice. Id. at 899, 904-05. Another commentator argues that any theory of voluntariness 
should guarantee that a person confessing has a full understanding of his tactical choices. Dix. Mistake. 
Ignorance. Expectation of Benefit, and the Modern Law of Confessions. 1975 Wash. U.L.Q. 275. 330 
Professor Dix argues that the case law focuses on the defendant's awareness and that this focus is in 
accord with fifth amendment objectives. Id. at 332-33.

83. See Miranda v. Arizona. 384 U.S. 436, 460 (1966) (fifth amendment privilege against self-incrim
ination fulfilled only when person guaranteed right to remain silent unless he chooses to speak). Malloy 
v. Hogan, 378 U.S. 1, 8 (1964) (same); Lisenba v. California, 314 U.S. 219, 241 (1941) (Constitution 
guarantees to every person free choice to admit, deny, or remain silent).

84. Cf. Spano v. New York. 360 U.S. 315, 320-21 (1959) (improper police conduct as dangerous to 
life and liberty as defendant’s criminal acts); SEC v. ESM Government Securities, Inc.. 645 F.2d 310, 
316 (5th Cir. 1981) (government should not be permitted to invoke trust only to betray it); Jurek v. 
Estelle, 593 F.2d 672, 676 (5th Cir. 1979) (en banc) (self-incrimination clause reflects belief that forcing 
defendant to incriminate self robs him of self-dignity).

85. See, eg., United States v. Castillo, 615 F.2d 878, 885 (9th Cir. 1980) (statements obtained during 
counseling session with prison official admissible because voluntary); United States v. Watson, 591 F.2d 
1058. 1060-61 (5th Cir.) (statements admissible because voluntary and did not include guilty plea), cert, 
denied, 441 U.S. 965 (1979); United States v. Schmidt, 573 F.2d 1057, 1060-64 (9th Cir. 1978) (en banc) 
(defendant’s statements to DEA agents after torture by Peruvian agents voluntary because defendant 
received Miranda warnings and asserted right to silence). But see United States v. Geders, 566 F.2d 
1227, 1231 (5th Cir. 1978) (en banc) (statements of defendant who reasonably believed discussion was 
plea bargain not admissible); United States v. Herman. 544 F.2d 791, 798 (5th Cir. 1977) (statements of 
defendant who reasonably believed that postal inspector had authority to bargain inadmissible). It is 
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tentional government misrepresentation, a court admitting statements made 
under a reasonable belief would not compromise its integrity by entangling 
itself in the misdeeds of the government. In addition, some courts consistently 
have been unwilling to look at the issue of voluntariness solely from the de
fendant’s perspective. Rather, they have examined his conclusions in light of 
other objective, but irrelevant, factors.* 86 Thus, without inducements more bla
tant than those usually offered in the normal plea bargaining situation, some 
courts would consider the statement voluntary and therefore admissible.87

important to note, however, that Herman and its progeny did not rely on the concept of voluntariness 
Instead, they construed former rule 11(e)(6) to exclude statements made under a reasonable belief. See 
note 26 supra (discussing Herman ).

86. Courts use the “totality of circumstances" test to determine whether a confession is voluntary. 
See Haynes v. Washington, 373 U.S. 503, 513-14 (1963); United States v. Davis, 617 F.2d 677, 686-87 
(D C. Cir. 1979); note 57 supra (citing cases using test). As noted above, whether a defendant waived 
his Miranda rights often is of paramount importance to a court's determination of the voluntariness of a 
confession. See note 57 supra and accompanying text; United States v. Schmidt, 573 F.2d 1057. 1063- 
64 (9th Cir. 1978) (en banc) (examination of surrounding circumstances, such as defendant’s waiver of 
Miranda warnings, statement that DEA agents did not intimidate him. and defendant's having had two 
years of law school sufficient to render confession voluntary, despite defendant’s having previously 
been tortured for several days by foreign agents). Such a waiver, however, logically has little bearing 
on whether the defendant's confession was the result of illegal inducements. That the courts treat this 
as important, however, is significant—most actual or apparent plea negotiations take place after the 
defendant has so waived his rights. See House Report Accompanying H R. 7817, supra note 3, at 5 
(explicit waivers noted in most cases considering claims pursuant to rule 11(e)(6)); text accompanying 
note 61 supra (testimony before House Judiciary Committee indicating defendants typically waive Mi
randa rights). Thus, under the voluntariness standard, courts will continue to examine such largely 
irrelevant factors rather than focusing on whether under the circumstances actual or apparent promises 
rose to the level of illegal inducements.

87. See United States v. Ferrara, 377 F.2d 16, 17-18 (2d Cir. 1967) (government agent's promise that 
cooperation would lead to reduced bail did not make confession involuntary); Fernandez-Delgado v. 
United States, 368 F.2d 34. 35-36 (9th Cir. 1966) (agent’s claim that he would assist defendant to get out 
on bail did not render confession involuntary). See also note 78 supra and accompanying text (courts 
unwilling to declare confessions involuntary based on promises or inducements alone).

88. See Dix, supra note 82. at 335-36 (choice of standards used in determining voluntariness based 
on “intuitive definition of human dignity").

89 See notes 31-33 supra and accompanying text (Advisory Committee desired to admit evidence 
obtained because of defendant’s unreasonable belief).

It is, of course, a question of policy whether a defendant’s reasonable belief 
should be sufficient to exclude evidence that is relevant to guilt. The issue is 
whether the harm of allowing these statements into evidence outweighs the 
harm of excluding probative evidence. The answer depends primarily on how 
one values an individual’s right to make an intelligent choice, and how this 
interest compares with society’s interest in bringing criminals to task for their 
crimes.88 The Advisory Committee apparently believed it was according this 
right to choose adequate protection through the law of voluntariness. The 
cases demonstrate, however, that this belief was unfounded.

Unreasonable Belief in Authority. The Advisory Committee felt com
pelled to change rule 11(e)(6) because it allowed defendants to exclude proba
tive evidence by unreasonably claiming that their confessions were made 
during plea bargaining.89 The amended rule disposes of this problem because 
it admits any statement made by a defendant to a government agent other than 
an attorney.

Correct application of the law of voluntariness will not exclude statements 
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made by a defendant who unreasonably believed that the government agent 
with whom he spoke had authority to plea bargain.90 A confession clearly is 
voluntary when an agent attempts to induce a defendant to plea bargain and 
the defendant does not have a reasonable belief that the agent possesses the 
requisite authority to follow up on his promises.91 Courts should not exclude 
such evidence but should defer to the Advisory Committee’s intent to admit 
these statements.92

90. Cf. United States v. Posey, 611 F.2d 1389, 1391 (5th Cir. 1980) (court should apply reasonable
ness standard when determining whether plea bargaining took place); United States v. Robertson, 582 
F.2d 1356. 1366 (5th Cir. 1978) (en banc) (issue whether defendant’s belief that he was plea bargaining 
was reasonable under circumstances); Toler v. Wyrick, 563 F.2d 372, 373 (8th Cir. 1977) (defendant 
must show objective factors pointing toward reasonable belief that defendant involved in plea bargain
ing), rert. denied, 435 U.S. 907 (1978).

91. When the defendant knows the agent cannot deliver on the promise, there can be no inducement. 
Thus, if it appears from the totality of the circumstances, including the environment and events sur
rounding the confession, the words that were spoken, and the defendant’s level of intelligence and 
maturity, that the defendant knew the promise by the agent would be ineffectual, the agent's attempt to 
induce a confession is irrelevant; the incriminating statements would have been made voluntarily.

92. Again, it is a question of public policy whether a subject’s unreasonable, although honest, belief 
that he is engaged in plea bargaining justifies exclusion of the evidence. One commentator has argued 
that courts should use a mixed objective and subjective test when dealing with questions such as these. 
Grano, supra note 82, at 906. Such a test would take into account the defendant’s age, physical condi
tion, and relevant mental abnormalities. Id.

93. See note 38 supra and accompanying text (Advisory Committee Note implied that courts should 
apply law of Miranda to protect defendants not covered by rule).

94. Miranda v. Arizona, 384 U.S. 436. 444 (1965).
95. Id', see Rhode Island v. Innis, 446 U.S. 291, 300-01 (1980) (express questioning or words and 

actions that police should know are reasonably likely to elicit incriminating statements constitute inter
rogation when incident to arrest or custody); Beckwith v. United States, 425 U.S. 341, 344 (1976) (Mi
randa warnings required when suspect in custody or deprived of freedom of action in any significant 
way).

96. See Miranda v. Arizona, 384 U.S. at 479 (unless defendant in custody waives Miranda rights 
prosecutor may not use statements in evidence against him). See also Edwards v. Arizona. 101 S Ct. 
1880, 1884-85 (1981) (after right to counsel invoked during custodial interrogation, defendant not sub
ject to further questioning until defendant receives counsel or initiates further discussion); cf. North 
Carolina v. Butler, 441 U.S. 369, 374-75 (1979) (court should examine background, experience, and 
conduct of accused when determining validity of waiver).

B. MIRANDA AS A BASIS FOR EXCLUSION

The Advisory Committee Note to rule 11(e)(6) suggests that the courts could 
use the law of Miranda, in addition to voluntariness, to protect defendants 
engaged in plea bargaining with government agents.93 Miranda requires that 
police inform a defendant of certain rights in order to foreclose the possibility 
that police coercion will cause the defendant to make self-incriminating state
ments.94 Miranda is applicable only when the defendant is in custody and 
interrogation has begun.95 If the defendant has not waived his Miranda rights 
prior to plea bargaining, any admissions the government agent obtains through 
interrogation are inadmissible.96 This section, therefore, will discuss only the 
situation in which the defendant waives his Miranda rights, and subsequently 
confesses under the reasonable belief that he is involved in a plea bargain.

Theoretically, the Miranda rationale requires the exclusion of statements 
made by a defendant with a reasonable belief that he is plea bargaining. In 
Miranda, the court sought to provide safeguards to protect a defendant from 
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incriminating himself against his free will.97 The purpose of the Miranda deci
sion was to prevent a defendant from confessing without knowing of his right 
to avoid self-incrimination.98 Thus, to protect a defendant against this possi
bility, Miranda requires that the police adequately inform the defendant of his 
rights and that any waiver of these rights be knowing and intelligent.99

A defendant who reasonably believes he is plea bargaining waives his right 
to remain silent because of certain expectations. First, he believes that he is in 
the process of bargaining. Second, he believes that he is bargaining with a 
government agent who is willing and able to trade certain tangible benefits for 
his confession.100 These beliefs give the defendant an incentive to waive his 
rights.101 Without this incentive, most plea bargaining defendants probably 
would not choose to make incriminating statements to the police.102 Stated 
another way, a defendant who waives his Miranda rights under the belief that 
he is plea bargaining intends to do so for the purpose of bargaining, not merely 
for the purpose of incriminating himself. Thus, when he waives his rights with
out knowing that an agent does not have the power to bargain, he is making 
crucial decisions with inaccurate information;103 his waiver cannot be knowing 
and intelligent.104 Moreover, because in this situation government deception

97. Miranda v. Arizona, 384 U.S. at 457.
98. Id. at 469.
99 Id. at 444 See also Johnson v. Zerbst, 304 U.S. 458, 464 (1938) (presumption by courts against 

waiver of constitutional right).
100. See United States v. Robertson, 582 F.2d 1356, 1365-66 (5th Cir. 1978) (en banc) (accused 

contemplates entering plea to obtain concession from government; government contemplates making 
concession to obtain plea); cf. Westen & Westin, A Constitutional Law of Remedies for Broken Plea 
Bargains. 66 Calif. L. Rf.v. 471, 512-13 (1978) (defendant's expectation interest in plea bargain agree
ment should be constitutionally protected).

101 See J. Cramer, W. McDonald & H. Miller, Plea Bargaining in the United States 6-7 
(1978) (defendant negotiates plea bargain to obtain specific consideration from government).

102. See North Carolina v. Alford, 400 U.S. 25, 31 (1970) (defendant pleaded guilty to avoid death 
penalty); Brady v. United States, 397 U.S. 742, 750 (1970) (defendant pleaded guilty to avoid harsher 
penalty).

103. In determining whether a waiver is knowing and intelligent, courts look to many factors includ
ing the defendant's background, experience, and conduct. See North Carolina v. Butler. 441 U.S. 369, 
373 (1979) (understanding of rights coupled with conduct may indicate valid waiver); United States v. 
Glover. 596 F 2d 857, 864-65 (9th Cir. 1979) (waiver valid although defendant characterized as mental 
defective). The government bears the burden of proving that the waiver was knowing and intelligent. 
Miranda v. Arizona, 384 U.S. at 475; cf. Schneckloth v. Bustamonte, 412 U.S. 218, 241-45 (1973) (be
cause consent searches do not implicate trial rights, standard for waiver of right to resist search not as 
strict as Miranda waiver standard).

104 A waiver may be invalid under the fifth amendment when the defendant is misinformed about 
his rights. This misinformation may result from police deception. See, e.g. Government of the Canal 
Zone v. Gomez, 566 F.2d 1289, 1292 (5th Cir. 1978) (waiver invalid when police told defendant that 
request for attorney implicated him in crime); United States v. Charlton. 565 F.2d 86, 91 (6th Cir. 1977) 
(waiver invalid when police threatened to involve son in crime after defendant invoked right to coun
sel), cert dented, 434 U.S. 1070 (1978); United States v. Massey, 550 F.2d 300, 308 (Sth Cir. 1977) 
(waiver invalid when police indirectly obtained information from defendant after right to counsel in
voked).

Sixth amendment cases involving waiver of the right to counsel also may provide some guidance. 
Courts have found waivers invalid when the defendant lacked knowledge that the police were trying to 
solicit information from him for later use at trial. See, e.g.. United States v. Henry, 447 U.S. 264, 274 
(1980) (waiver invalid when police surreptitiously and intentionally created situation likely to induce 
defendant to make incriminating statements); Brewer v. Williams. 430 U.S. 387, 404-05 (1977) (waiver 
invalid because defendant unaware that police had induced him to speak); Carrey v Lefevre. 611 F.2d 
19, 22 (2d Cir.) (waiver invalid when police failed to advise defendant of pending indictment against 
him), cert, denied, 446 U.S. 921 (1979).

The standard for waiving the sixth amendment right to counsel differs from the standard governing 
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and misrepresentation lie at the heart of the defendant’s ignorance, the policies 
behind Miranda strongly suggest that courts should exclude the defendant’s 
statements.* 105 106

the waiver of fifth amendment Miranda rights. Compare Brewer v. Williams, 430 U.S. 387, 404 (1977) 
(sixth amendment waiver requires not simply comprehension but intentional relinquishment of known 
right) hwA North Carolina v. Butler, 441 U.S. 369, 374-75 (1979) (court may find waiver by examining 
background, experience, and conduct of accused). Nevertheless, the above cases demonstrate that 
courts confronting fifth and sixth amendment issues have found waivers invalid when the defendant 
was unaware of important information. By analogy, courts should exclude evidence when a defendant 
believes he is attempting to plea bargain and is unaware that the agent to whom he is speaking lacks the 
actual authority to bargain.

Post-hoc determinations of the validity of Miranda waivers would place too great a burden on police 
officials Thus, it would be impractical for an officer to determine what the defendant is thinking at the 
time of the apparent waiver. This note does not contend that the government must prove that the 
defendant had a subjective understanding of all his rights in order to establish the validity of the 
waiver Although such an argument is plausible, it is beyond the scope of this note. See generally Dix. 
supra note 82 (discussion of benefits and problems of requiring subjective determination of Miranda 
waiver as basis for determination of voluntariness). This note argues that police who know they are not 
conducting plea bargaining and who know the defendant is ignorant of this fact have a duty to correct 
the defendant’s misconception. If the police fail to inform the defendant, courts should exclude the 
evidence.

This situation differs from the typical confession/waiver case in two ways. First, the government 
purposefully deceives the defendant by knowingly allowing him to misapprehend the nature of the 
discussion A defendant’s waiver of Miranda rights cannot be knowing and intelligent under such 
circumstances Second, the plea negotiations raise the defendant’s expectation interest in the satisfac
tion of the contract, an interest that the Constitution arguably protects. See Westen & Westin. supra 
note 100. at 521 (defendant has constitutional right to fulfillment of expectations created by contract). 
Professor Tribe has stated that “when the government. . . signals [its trustworthiness) a powerful argu
ment may be advanced that the most basic purposes of the impairment clause, as well as notions of 
fairness that transcend the clause itself, point to a simple constitutional principle: government must keep 
its word." L. Tribe, American Constitutional Law 470 (1978) (emphasis in original).

105. In Miranda, the Court discussed, and expressed disapproval of. manuals that instruct police in 
the use of deceptive tactics during interrogations. See Miranda v. Arizona. 384 U.S. at 448-55 & n.24 
(deceptive police practices take heavy toll on individual liberties).

106. See United States v. Glover, 596 F.2d 857, 866 (9th Cir.) (waiver valid even though defendant 
had low IQ because rights explained in simple terms and defendant had some understanding of charges 
against him), cert, denied, 444 U.S. 860 (1979); Harris v. Riddle, 551 F.2d 936, 938-39 (4th Cir.) (waiver 
valid even though defendant lacked knowledge about consequences of waiving rights; court examining 
only whether defendant knew he could remain silent and have counsel present), cert, denied, 434 U.S 
849 (1977); United States v. Boston, 508 F.2d 1171, 1175 (2d Cir. 1974) (waiver valid even though 
defendant failed to realize statements would lead police to search his apartment and implicate his 
sister); cf. North Carolina v. Butler, 441 U.S. 369, 373 (1979) (signing of waiver forms strong evidence 
of valid waiver).

107. See United States v. Jacks, 634 F.2d 390, 393 (8th Cir. 1980) (after waiver of Miranda rights, 
summarizing evidence against defendant does not make resulting statement by defendant involuntary), 
cert, denied, 101 S. Ct. 1398 (1981); United States v. Grant, 622 F.2d 308, 316-17 (8th Cir. 1980) (state
ment admissible because not product of threats or coercion; no analysis of possible Miranda rights 
waiver).

108. See 1980 Hearings on Proposed Amendments, supra note 1, at 144 (testimony of Irwin Schwartz 
on behalf of Federal Public and Community Defenders) (Miranda will provide little protection; judge 
primarily concerned with whether rights read to defendant).

It is unlikely, however, that courts actually would exclude this evidence. 
Some courts are reluctant to read Miranda as requiring that defendants under
stand the more specific implications of waiver in addition to its general conse
quences.1116 Furthermore, in cases involving plea bargains courts have failed 
to analyze separately the waiver and the voluntariness issues.107 These deci
sions, and others that mechanically apply the waiver doctrine, suggest that Mi
randa and its progeny will not assist defendants who bargain with government 
agents.108 Therefore, the Advisory Committee incorrectly assessed the protec
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tion available under the amended rule; defendants will not be able to rely on 
Miranda and its progeny to exclude statements made under a reasonable 
belief.

IV. Remedying the Apparent Authority Problem

Although the current law governing police interrogations does not resolve 
the problem that occurs when a defendant reasonably believes the agent with 
whom he is dealing has authority to plea bargain, judicial and legislative reme
dies might provide a solution. This note demonstrates that courts might re
spond in one of three ways:109 (1) create a judicial extension of rule 11(e)(6) 
for “apparent authority” situations, (2) construe rule 11(e)(6) in conjunction 
with rule 2 of the Federal Rules of Criminal Procedure to exclude only state
ments derived from the most obvious apparent authority situations, or (3) reg
ulate plea bargaining through the supervisory power doctrine. The note then 
suggests that these judicial remedies are at best interim solutions to a problem 
better solved by a statute amending rule 11(e)(6), and concludes by evaluating 
several proposed legislative amendments.

109. Other interpretations of the rule may solve the apparent authority problem. For example, sub
sections (c) and (d) of rule 11 require a defendant to plea bargain voluntarily with knowledge of the 
consequences of his act. 1 hus, courts might construe rule 11(e)(6) to exclude any statement made by a 
defendant who lacked such knowledge

110. 2 J. Weinstein & M. Berger, Weinstein's Evidence 145 (1979 Supp.) (under amended rule 
11(e)(6) possible for court in exercise of discretion to achieve Herman results).

Ill See Fed. R. Crim. P 11(e)(6) (excluding plea discussions between defendant or defendant’s 
counsel and “attorney for the government”).

112. See Advisory Committee Notes to Proposed 1980 Amendments, supra note 15. at 84 (per se rule 
of 11(e)(6) does not apply to defendant’s statements made to agent with apparent authority).

Courts arguably may ignore the narrow interpretation of rule 11(e)(6) set forth in the Advisory Com
mittee Note because the interpretation restricts the rule more than is necessary to achieve the Commit
tee's purposes. The Advisory Committee amended rule 11(e)(6) to ensure that courts would not exclude 
statements made by defendants who "instigated’’ their own pleas with government agents lacking au
thority See 1980 Hearings on Proposed Amendments, supra note 1, at 86 (testimony of Hon. Walter E. 
Hoffman, Chairman, Advisory Comm, on Criminal Rules) (rule 11(e)(6) designed to prevent recur
rence of Herman and Brooks}. Courts could develop a narrow apparent authority extension of rule 
11(e)(6) that would further the Advisory Committee’s purpose and yet provide the defendant with 
additional protection To gain the benefit of this extension of rule 11(e)(6), a defendant should have to 
show only that the government agent “instigated" the plea bargaining process. See Advisory Commit
tee Notes to Proposed 1980 Amendments, supra note 15, at 86 (whether police initiate plea discussion 
has bearing on admissibility) (citing ABA Guilty Plea Standards, supra note 2, § 3.4, 
Commentary).

113. See J Bond, supra note 2, § 7.24, at 115 (1980 Supp.) (under rule 11(e)(6) only defendant’s

A. JUDICIAL SOLUTIONS

Judicial Extension of Rule 11(e)(6). The restrictive language of the
amended rule permits courts to exclude only statements made to government 
attorneys by plea bargaining defendants. Nevertheless, one commentator has 
suggested that courts may interpret the amended rule in the same fashion as 
the original rule to exclude statements made by a defendant to an agent who 
has apparent authority to bargain.110 In light of the rule’s specific language111 
and the Advisory Committee’s narrow interpretation of the rule,112 however, 
courts are unlikely to adopt such a broad reading.113

Courts, however, may be willing to adopt a less expansive interpretation of
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the rule. This interpretation would require courts to admit evidence obtained 
in apparent authority situations but exclude statements made to a government 
agent who had express authority to bargain. Such a reading is not at odds with 
the Advisory Committee’s Note, which never discusses the issue of express au
thority. Moreover, this interpretation echoes the Eighth Circuit’s decision in 
United States v. Grant,114 in which the court suggested that an extension of 
rule 11(e)(6) to the express authority situation would be consistent with the 
amended rule.115 The Grant court feared that without such an extension gov
ernment attorneys would circumvent the rule by authorizing law enforcement 
officials to conduct plea negotiations for them.116

statements made in discussions with government attorney inadmissible; other voluntary statements ad
missible even if part of attempted plea bargain).

114. 622 F.2d 308 (8th Cir. 1980).
115. Id. at 313 & nn.3 & 4. in United States v Sikora, 635 F.2d 1175 (6th Cir. 1980), a DEA agent 

met with an Assistant United States Attorney and discussed the possibility of obtaining the defendant’s 
cooperation. Id. at 1176 (Wiseman, J., concurring in part and dissenting in part). At a subsequent 
meeting authorized by the attorney, the agent mentioned to the defendant the possibility of “coopera
tion.” Id. In response, the defendant made admissions that the government used against him at trial. 
Id. Applying pre-amendment rule 11(e)(6), the court refused to suppress the statements. Id. at 1175-76 
(opinion of court).

In dissent, Judge Wiseman argued that the agent had express authority to bargain and had instigated 
plea bargaining. Id. at 1177-78 (Wiseman, J., concurring in part and dissenting in part). Judge Wise
man stated that the court should apply the Grant rule to exclude the defendant’s statements. Id.

116. The Grant court believed that without such an extension of rule 11(e)(6) courts would use the 
“totality of circumstances” test of the voluntariness cases when determining the admissibility of a de
fendant’s statements. 622 F.2d at 313 n.4. The court implied that such an approach would shift the 
focus of the inquiry from the propriety of the government’s action to whether the defendant’s will had 
been overborne Id. ty implication). Such an approach would allow agents to secure admissible state
ments upon express authority from government attorneys. See Schwartz Letter, supra note 72 (to some 
extent, Attorney General has authorized agents to negotiate with defendants).

117. Fed. R. Crim. P. 2. Federal Rule of Evidence 102 contains language similar to that in rule 2. 
See Fed. R Evid. 102 (rules to be construed to secure fairness in administration, elimination of unjus
tifiable expense and delay, and growth of law so truth may be ascertained and proceedings justly deter
mined). Thus, courts should construe Federal Rule of Evidence 410, the companion to Federal Rule of 
Criminal Procedure 11(e)(6), in light of the purposes set forth in rule 102.

118. 8 Moore’s Federal Prac tice 11 2.02, at 2-1 n I (2d ed. 1981) (rule 2 principles have little 
functional importance in determination of particular cases).

119. See, e.g., Fallen v. United States, 378 U.S. 139, 142, 144 (1964) (petitioner’s failure to file re
quest for appeal within 10 days as required by rule 37 does not bar appeal because petitioner did 
everything possible under circumstances and rule 2 requires courts to construe rules flexibly); United 
States v Mendoza, 565 F.2d 1285, 1289, 1292 (5th Cir. 1978) (court's failure to act on sentence reduc
tion motion within 120-day period specified by rule 35 does not bar court from subsequently hearing 
motion to avoid injustice to defendant because rule 2 requires courts to construe rules flexibly); United 
States v Prevatt, 414 F.2d 239, 240 n.l (5th Cir. 1969) (per curiam) (rule 2 concern for just and speedy 
disposal of criminal cases permits court to bypass threshold question and address merits immediately). 
See also J Weinstein & M. Berger, Weinstein’s Evidence H 102(01], at 102-7 (1980) (courts should 

Exercise of Judicial Discretion Under Rule 2. Both rule 11(e)(6) and the
law of police interrogations fail to protect defendants who make statements to 
government agents who have apparent authority to plea bargain. Courts, how
ever, might be able to use rule 2 of the Federal Rules of Criminal Procedure to 
protect such defendants. Rule 2 requires courts to construe the rules “to secure 
simplicity in procedure, fairness in administration and the elimination of un
justifiable expense and delay.”117 Although courts do not rely frequently on 
rule 2,118 they have used it to avoid strict application of other rules that may 
result in unfairness.119 Thus, courts might exercise their discretion under rule 
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2 to exclude from evidence statements made by defendants who are misled by 
a government agent’s apparent authority.120

strive to attain abstract goals of Federal Rule of Evidence 102 rather than concern themselves with 
technical impeccability).

120. See Letter from Hon. Jack B. Weinstein to Hon. Roszel C. Thomsen, Chairman, Standing 
Comm, on Rules of Practice and Procedure, Administrative Office of the the United Slates Courts (May 
28. 1978) (comments on Preliminary Draft of Proposed Amendments to the Federal Rules of Criminal 
Procedure) (phrase “attorney for the government" in fairness ought to include person reasonably be
lieved by defendant to be authorized to negotiate plea) (copy on file at Georgetown Law Journal).

121. See McNabb v. United States, 318 U.S. 332, 340 (1943) (judicial supervision of administration 
of criminal justice implies duty of establishing and maintaining civilized standards of procedure and 
evidence).

The origins of the supervisory power doctrine are unclear. One commentator has suggested that the 
supervisory power was either an inherent attribute of traditional appellate jurisdiction at the time the 
Constitution was adopted, or a postconstitutional addition to the growing concept of federal judicial 
power. Note. The Judge-Made Supervisory Power of the Federal Courts, 53 Geo L. J. 1050, 1056 (1965) 
[hereinafter Note, Judge-Made Supervisory Power). Dean Pound suggested that the modem supervi
sory power doctrine was an outgrowth of the rules and orders regulating lower courts issued by the 
Court of the King’s Bench. Id. at 1052, 1055 (citing Pound, The Rule-Making Power of the Courts, 12 
A B.A.J 599 (1926)). Finally, one commentator has stated that the “judicial power” of article 111 in
cludes, inter alia, supervisory power over other courts. Comment, Judicially Required Rulemaking as 
Fourth Amendment Policy: An Applied Analysis of the Supervisory Power of Federal Courts, 72 Nw. U.L. 
Rev. 595, 615 (1977) [hereinafter Comment, Judicially Required Rulemaking}.

Whatever its origins, the supervisory power now is rooted deeply in the law. For example, the 
Supreme Court has stated that the courts of appeals also may exercise supervisory power over the 
district courts La Buy v. Howes Leather Co., 352 U.S. 249, 259-60 (1957). See also United States v. 
Adams. 634 F.2d 830. 836 (5th Cir. 1981) (courts of appeals as well as Supreme Court have supervisory 
control over district courts).

122. Courts have invoked the supervisory power to establish rules for courtroom procedure, to dis
pense with the harmless error rule, to encourage uniform prosecutorial practice, and to establish rules 
that are only prospective in effect. Comment, Judicially Required Rulemaking, supra note 121. at 615- 
16 Nonetheless, the “common denominator of its usage is a desire to maintain and develop standards 
of fair play in the federal courts more exacting than the minimum constitutional requirements of due 
process." Note, Judge-Made Supervisory Power, supra note 121, at 1050. See also Elkins v. United 
States. 364 U.S. 206, 216, 223 (1960) (supervisory power allows Court to prohibit introduction in federal 
court of evidence obtained in course of illegal searches by state officials); Mallory v United States, 354 
U.S 449, 455 (1957) (Court cannot sanction unnecessary delay in arraignment that violated rule 5 of 
Federal Rules of Criminal Procedure); Rea v. United States. 350 U.S. 214, 217-18 (1956) (supervisory 
power allows Court to enjoin federal agent from testifying in court concerning evidence uncovered in 
illegal search).

The supervisory power extends only to the administration of justice in the federal courts. Thus, 
decisions resting on this basis do not bind state courts. McNabb v. United States. 318 U.S. 332. 340 
(1943) See generally Note, Judge-Made Supervisory Power, supra note 121; Note. The Supervisory 
Power of the Federal Courts, 16 Harv. L. Rev. 1656 (1963) (hereinafter Note, The Supervisory Power of 
the Federal Courts], Comment, Judicially Required Rulemaking, supra note 121.

123. United States v. Robertson, 582 F.2d 1356, 1364 n. 18 (5th Cir. 1978) (en banc).
124. United States v. Herman, 544 F.2d 791, 798 (5th Cir. 1977) (court may be driven to require 

agents to hand out Miranda-type cards disclaiming authority to bargain).
125. 582 F.2d 1356 (5th Cir. 1978) (en banc).

Judicial Exercise of the Supervisory Power. The supervisory power is the
inherent power of the federal courts to control the administration of criminal 
justice in the federal system.121 Courts have applied this power in myriad situ
ations,122 but have yet to specify how the power applies in the plea bargaining 
context. One circuit, however, has suggested two potential uses of the power in 
plea bargaining: first, as an alternative basis to rule 11(e)(6) for excluding 
plea-related statements;123 and, second, as a means of imposing additional pro
cedural safeguards on the plea bargaining process itself.124

In United States v. Robertson ,125 the United States Court of Appeals for the 
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Fifth Circuit suggested that its supervisory power could serve as an alternative 
to rule 11(e)(6) as a basis for the exclusion of statements made to law enforce
ment agents.126 127 As general support for this proposition the court referred 
without elaboration to United States v. Ross.'21 In Ross, a decision which pre
dates the federal rules, the court held that the defendant’s remarks to a govern
ment narcotics agent in a plea bargaining discussion were inadmissible as 
proof of guilt.128 The Ross court did not directly characterize its holding as an 
exercise of the court’s supervisory power, but did so by implication when it 
explained that it would be “inherently unfair for the government to engage in 
. . . [plea bargaining] only to use it as a weapon against the defendant when 
negotiations fail.”129

126. Id. at 1364 n.18.
127. Id (citing United States v. Ross, 493 F.2d 771 (5th Cir. 1974)).
128. United States v. Ross, 493 F.2d at 775.
129. Id. The Ross court did note, however, that the narcotics agent had “consulted" with the prose

cutor before engaging in plea bargaining, although it is unclear whether the prosecutor had authorized 
the agent to negotiate. Id.

130. Although Robertson was decided before rule 11(e)(6) was amended, the court was aware of the 
1978 preliminary draft of the amendment. 582 F.2d at 1369 n.23.

131. 334 U.S. 573 (1948).
132. Id. at 589; see United States v. Raddatz, 592 F.2d 976, 980-81 (7th Cir. 1979) (appeals court 

could not use supervisory power either to prevent referral to magistrate of motion to suppress or to 
require district court judge personally to hear evidence on motion referred to magistrate because such 
use of supervisory power inconsistent with clear statutory authorization); United States v. Crook. 502 
F.2d 1378, 1380-81 (3d Cir. 1974) (court could not impose ethical standard on FBI agents in disregard 
of congressional mandate under Omnibus Crime Control and Safe Streets Act); Comment. Judicially 
Required Rulemaking, supra note 121, at 622 (exercise of supervisory power directly subject to congres
sional mandate). See also Palermo v. United States, 360 U.S. 343, 353 (1959) (Court refused to invoke 
supervisory power to reverse district court's denial of request to produce evidence).

133. 334 U.S. at 588.
134. The statute at issue in National City Lines was the venue provison of the Clayton Act. 15 U.S.C.

§ 22 (1970). 334 U.S. at 589. As discussed in the text, rule 11(e)(6) raises possible statutory preemption 
problems. There may be additional statutory preemption problems under title II of the Omnibus 
Crime Control and Safe Streets Act of 1968. 18 U.S.C. §§ 3501-3502 (1976). Section 3501(a) provides 
that “a confession . . shall be admissible in evidence if it is voluntarily given.” Id. § 3501(a) Subsec
tion (e) defines a confession as “any confession of guilt of any criminal offense or any self-incriminating 
statement made or given orally or in writing." lai § 3501(e). A statutory preemption problem exists if 
courts construe “confession” in section 3501(a) to include incriminating statements made during the 
course of plea discussions that fall outside the purview of rule 11(e)(6). A statement resulting from a 
plea discussion, however, is generally distinguishable from a confession because it contains a quid pro 
quo element: the accused contemplates entering a plea to obtain a concession from the government, and 
the government contemplates making some concession to obtain the accused’s plea See United States 

The Robertson court, however, failed to recognize the possibility that rule 
11(e)(6) and its amendment might preempt the court’s exercise of its supervi
sory power.130 Moreover, in United States v. National City Lines,'3' the 
Supreme Court stated that the “general power to supervise the administration 
of justice in the federal courts . . . does not extend to disregarding a validly 
enacted and applicable statute or permitting departure from it.”132 The Court 
suggested that courts should examine the purpose of relevant statutes to ascer
tain whether “room was left for judicial discretion” to impose extra-constitu
tional requirements.133 The rule of National City Lines arguably does not 
restrict the courts’ supervisory power in 11(e)(6) situations because that case 
involved a congressionally enacted statute and not a judicially promulgated 
amendment to a rule.134 Nevertheless, the courts probably would be unwilling 
to extend their power so far in the face of an explicit congressional declaration.
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Rather than using their supervisory power as an alternative to rule 11(e)(6), 
courts, as suggested in United States v. Herman,'35 might use it to impose addi
tional procedural requirements on the plea bargaining process.135 136 In Herman, 
a pre-amendment case, the court rejected the government’s argument that de
fendant's statements to an official lacking authority to bargain were automati
cally admissible.137 Instead, the court excluded the statements because the 
defendant reasonably believed that the official had authority to plea bar
gain.138 Moreover, the court implied that it might exercise its supervisory 
power to impose additional safeguards, such as a Miranda-type warning con
cerning an agent's authority to plea bargain, if rule 11(e)(6) were amended to 
exclude plea discussions only upon a showing of actual authority.139

v. Robertson. 582 F.2d 1356, 1366 (5th Cir. 1978) (plea bargaining quid pro quo agreement between 
government and defendant).

135. 544 F.2d 791 (Sth Cir. 1977).
136. Id at 798.
137. Id.
138. Id. at 799; see note 26 supra and accompanying text (although Herman court noted defendant’s 

“perception” of official’s bargaining authority as relevant factor, court's application of test makes clear 
that test based on reasonable belief, not defendant’s purely subjective belief)

139. The court stated:

An accused does not have ready in hand an almanac showing the jurisdictions and powers of 
the various public officials. Accordingly, the accused often will not know whether the party 
with whom he or she is speaking has the power to negotiate a plea. Many officers today carry 
printed forms of the Miranda warnings. Perhaps if the rule the government seeks here were 
adopted, we would be driven to require an officer entering discussions with an accused to hand out 
a card saying "no authority to negotiate for a plea. ”

544 F.2d at 798 (emphasis added).
140 Compare Hill. The Bill of Rights and the Supervisory Power, 69 Colum. L. Rev. 181, 204 (1969) 

(use of supervisory power to regulate executive conduct violates separation of powers) with Note, Judi
cially Required Rulemaking. supra note 121. at 622 (use of supervisory power to regulate law enforce
ment officials does not violate separation of powers because of constraints imposed by congressional 
legislation).

141. See United States v. Thomas. 474 F.2d 110, 112 (10th Cir.) (proper for federal court under 
supervisory power to impose per se rule against eliciting statements from defendants with counsel un
less counsel given notice and opportunity to be present), cert, denied, 412 U.S. 932 (1973); United States 
v. Bryant, 439 F.2d 642, 652 (D C. Cir.) (proper for federal court under supervisory power to impose 
prospective rule requiring police to preserve evidence crucial to guilt or innocence), on remand, 331 F. 
Supp. 927 (D.D.C.), affid, 448 F.2d 1182, 1184 (D C. Cir. 1971).

142. See United States v. Hale, 422 U.S. 171, 180-81 (1975) (proper for federal courts under supervi
sory power to order new trial when prosecution attempted to impeach alibi testimony at trial with 
questions concerning silence after Miranda warnings); Elkins v. United States, 364 U.S. 206. 223-24 
(1960) (proper for federal court under supervisory power to exclude evidence seized by state police in 
violation of fourth amendment).

143. See Note, The Supervisory Power of the Federal Courts, supra note 122. at 1664 (courts generally 
have not excluded evidence police obtained by unfair but not illegal methods).

144. In United States v. Thomas, 474 F.2d 110 (10th Cir ), cert, denied, 412 U.S. 932 (1973), the court 
held that a prosecutor who elicited statements from a defendant whose retained counsel was absent did 

The Herman court’s suggestions are particularly relevant in light of the re
moval of evidentiary protections by amended rule 11(e)(6). Despite some disa
greement among commentators,140 the federal courts may exercise supervisory 
power to control police conduct either by prospective rulemaking141 or 
through the exclusion of evidence.142 Courts generally have limited their su
pervisory control to cases involving police or prosecutorial conduct in violation 
of a statute or the Constitution.143 Recently, however, courts have used the 
supervisory power to proscribe conduct that breaches ethical standards.144 
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This line of cases suggests that courts, exercising their supervisory power to 
correct ethical abuses, could require agents to issue a Miranda-type warning 
regarding plea bargaining authority.

The Herman warning requirement, however, may create other practical 
problems. In particular, courts would have to establish appropriate sanctions 
to apply in cases in which the warning was not given. Although courts might 
be barred from exercising the sanction of exclusion of evidence,145 they could 
select other sanctions. Dismissal of the indictment, for example, certainly 
would be an effective sanction. Because of its severity, however, courts may be 
reluctant to apply this sanction unless law enforcement misconduct is either 
deliberate or likely to prejudice seriously a defendant’s case.146 Consequently, 
courts might have to turn to less severe sanctions147 that have reduced value as 
deterrents. The less severe sanctions of this narrower range, however, may 
render nugatory the effectiveness of a Mirandarequirement.

not violate Miranda or the sixth amendment. Id. at 112. Contra, Brewer v. Williams, 430 U.S 387. 401 
(1977) (once adversary proceedings commence, defendant has right to counsel when government inter
rogates him). The court then stated that such conduct did constitute a breach of ethics, and imposed a 
per se rule against eliciting such statements unless the retained counsel received notice and an opportu
nity to attend the interrogation. 474 F.2d at 112. The court, however, declined to reverse the convic
tion. Id. But see United States v. Crook, 502 F.2d 1378, 1380-81 (3d Cir. 1974) (declining to exercise 
supervisory power to exclude evidence obtained as result of unethical conduct because of preemptive 
effect of congressional statute). See also United States v. Springer, 460 F.2d 1344, 1354 (7th Cir. 1972) 
(although court has power to invoke supervisory power to sanction ethical breaches, no suppression of 
evidence possible when overwhelming evidence of guilt); United States v. Smith, 379 F.2d 628. 633 (7th 
Cir. 1967) (same).

A minority position on the Supreme Court has long advocated the use of the supervisory power to 
sanction conduct that is repugnant to reasonable people. See Sherman v. United States. 356 U.S 369. 
381-82 (1958) (Frankfurter, J„ with Brennan, Douglas & Harlan, JJ., concurring) (court should exercise 
supervisory power to exclude evidence obtained through conduct that "falls below standards (for the 
proper use of governmental power] to which common feelings respond”); Sorrels v. United States, 287 
U.S. 435, 448-49 (1932) (Roberts, J., concurring) (same). See also Pittsburgh Plate Glass Co. v. United 
States, 360 U.S 395, 405 (1959) (Brennan, J . with Warren, C.J., Black & Douglas. JJ.. dissenting) 
(justice requires that defense be given access to grand jury testimony for impeachment purposes); Smith 
v. United States. 360 U.S. 1, 17-18 (1959) (Clark, J., with Harlan & Stewart, JJ., concurring in part and 
dissenting in part) (court should reverse conviction because FBI agent prior to and with knowledge of 
defendant’s forthcoming guilty plea conferred with judge about defendant’s sentence); On Lee v. 
United States, 343 U.S. 747, 758 (1952) (Black, J., dissenting) (court should exercise supervisory power 
to exclude evidence obtained through government agent’s unauthorized use of hidden transmitter). 
One student commentator has observed that “whether illegal and unfair... or merely unfair, the kind 
of behavior against which the supervisory power has been directed seems of the same character." Note. 
The Supervisory Power of the Federal Courts, supra note 122, at 1664.

145. See note 134 supra (section 3501 of Omnibus Crime Control and Safe Streets Act of 1968 might 
prevent courts from exercising supervisory power to exclude plea bargaining statements made 
voluntarily)

146. See United States v. Quiovers, 539 F.2d 744, 746-47 (D.C. Cir. 1976) (negligent loss of tape 
recording by government does not warrant dismissal of indictment because no serious prejudice to 
defendant proven).

147. One less severe sanction was suggested in United States v. Bundy, 472 F.2d 1266. 1269 (D C. 
Cir 1972) (Leventhal, J., concurring) (jury free to infer that missing government notes would have 
differed from trial testimony and thus helped defendant).

B. PROPOSALS FOR STATUTORY AMENDMENT

The foregoing discussion of the law of police interrogations and of alterna
tive judicial remedies demonstrates that no adequate alternatives to rule 
11(e)(6) currently exist. This note therefore suggests that a statutory amend
ment to the rule is the preferred solution to the apparent authority problem. 
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First, a statutory amendment would clarify a confused area of the law. Sec
ond, it would promote a more consistent and uniform treatment of plea bar
gaining throughout the federal judicial system. Finally, and perhaps most 
importantly, a statutory amendment represents a policy solution to what is es
sentially a policy problem.148 In rule 11, Congress has decided to recognize 
and promote the practice of plea bargaining and is therefore responsible for 
establishing mechanisms to protect the fundamental integrity of the system. 
By forcing courts to use vague constitutional principles to dispose of the policy 
problems inherent in plea bargaining. Congress has placed an unnecessary 
strain on the judiciary. A prophylactic rule frees the judiciary of the problem 
of applying a constitutional standard to a complex policy issue.149

148. In criticizing the proposed amendment to rule 11(e)(6) and the Advisory Committee's reliance 
on the law of police interrogations, the House Committee on the Judiciary stated: "Police interrogation 
presents constitutional issues concerning the defendant’s rights under the fifth and sixth amendments to 
the United States Constitution. Rule 11(e)(6), to the contrary, represents a policy decision to protect 
discussions in which all parties are voluntary participants.” House Report Accompanying H R 
7817. supra note 3, at 6 (emphasis in original).

149 See note 46 supra (enactment of title III of Omnibus Crime Control Act of 1968 example of how 
Congress can prevent courts from becoming entangled in illegal government acts).

There must be some criteria for evaluating any statutory amendment to rule 11(e)(6). The rule 
should be broad enough in scope to protect the basic integrity of the plea bargaining system, but should 
not be so broad and overreaching as to become standardless. Such a broad rule would be subject to 
multiple interpretations, eventually leading to a variety of abuses. Additionally, the rule should provide 
a set of clear and specific guidelines for application by the courts. To be sure, these criteria are not 
perfectly compatible.

150. ABA Report to the House of Delegates, Section of Criminal Justice 1 (February 1979) (recom
mending that present rule 11(e)(6)(D) be amended to delete "with an attorney for the government” and 
that present evidence rule 410(4) be amended to delete "with an attorney for the prosecuting author
ity”); see 1980 Hearings on Proposed Amendments, supra note 1. at 17 (statement of Prof. William W. 
Greenhalgh) (same). The ABA Section of Criminal Justice feared that the language of the present rules 
would not apply to plea discussions with law enforcement agents. ABA Report to the House of Dele
gates, Section of Criminal Justice 3 (February 1979). See ABA Guilty Plea Standards, supra note 2, 
§ 14-3.4 & Commentary (courts should use standards governing in-custody police interrogations when 
examining police-initiated discussions)

151 ABA Report to the House of Delegates, Section of Criminal Justice 3 (February 1979) (recog
nizing need for protecting defendants who plea bargain with law enforcement agents although not 
approving of such negotiation).

152. See 1980 Hearings on Proposed Amendments, supra note 1. at 116 (position paper of Federal 
Public and Community Defenders) (recommending that Congress amend rule 11(e)(6) to exclude state
ments made to any “government representative”). The Federal Public and Community Defenders 
based its proposal in part on section 150.2(8) of the AL1 Model Code of Pre-Arraignment Procedure, 
which reads:

One proposal, recommended by the American Bar Association prior to pro
mulgation of the amendment, would delete the words “attorney for the govern
ment” from the present rule and thus return the rule to the status quo ante.'50 
The ABA recognized that although plea bargaining with government law en
forcement agents is a common practice in the federal system, the present rule 
fails to provide defendants with sufficient evidentiary protection.151 Although 
the ABA proposal allows courts greater discretion and provides defendants 
with more comprehensive coverage, it lacks the clarity and specificity neces
sary to provide real guidance for the courts.

The second proposal, offered by the Federal Public and Community De
fenders, would substitute the term “any government representative” for the 
current rule 11(e)(6) phrase “attorney for the government.”152 Although the 
change broadens the coverage of the rule, it provides no standards for mini
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mizing abuses. Not surprisingly, the change appears to establish a significant 
evidentiary imbalance in favor of defendants, and probably would result in a 
return to the pre-amendment confusion.

The third proposal, offered by the House Subcommittee on Criminal Justice, 
would exclude from evidence statements made by defendants who “reasonably 
believe” they are engaged in plea bargaining.153 This note supports the House 
Subcommittee proposal because the reasonable person standard theoretically 
offers a more balanced evidentiary approach to the apparent authority prob
lem. On the one hand, the standard protects defendants who reasonably be
lieve that the government agents with whom they are plea bargaining have 
authority to bargain. On the other hand, it deters defendants from manipulat
ing the rule by requiring the belief to be reasonable under the 
circumstances.154

If a law enforcement officer induces any person to make a statement by promising leniency for. 
or an improvement in the legal situation of, such person or another in whom such person is 
interested, such statement shall not be admitted in evidence against such person in a criminal 
proceeding, unless the defendant had an opportunity to consult with counsel for a period 
adequate to obtain advice concerning such inducement and the making of such statement.

ALI Model Code of Pre-Arraignment Procedure § 150.2(8) (Proposed Official Draft 1975) (em
phasis added).

153. H R. 7817, 96th Cong., 2d Sess. (1980).
154 The reasonable person standard that this note proposes also requires that a defendant subjec

tively believe he is plea bargaining before invoking the protection of the rule This subjective standard 
furthers the Advisory Committee^ intent that a defendant who does not believe he is plea bargaining 
should not receive protection under rule 11(e)(6). See notes 31-33 supra and accompanying text 
Moreover, because the defendant’s subjective belief still must be objectively reasonable in light of the 
circumstances, the court would exclude only the statements of defendants who act reasonably.

155. One reasonable person standard would require courts to ignore the defendant's subjective un
derstanding and ask only whether an ordinary person would conclude that a law enforcement official 
had authority to bargain. A second possible standard would require the court to explore what the 
defendant subjectively believed, but to ignore his understanding if it wete unreasonable. Finally, a 
third possible standard would require courts to accept the defendant’s actual understanding and to 
inquire into what a normal person would have thought only if the court could not determine the de
fendant’s actual understanding. See Tague, supra note 44. at 931-46 (describing three types of reason
able person standards). The House Subcommittee on Criminal Justice seemed to suggest the second 
approach, which involves a balancing of subjective and objective factors. See House Report Accom
panying HR. 7817, supra note 3, at 6 (defendant actually must believe that plea negotiations taking 
place, and belief must be reasonable viewed in light of objective circumstances). See also note 23 supra 
(discussing two-tiered approach as applied in United States v. Robertson, 582 F.2d 1356 (Sth Cir. 1978) 
(en banc)).

156. These two issues are interrelated. If courts define “plea discussion" narrowly, they can avoid 
reaching the bargaining authority issue. See United States v. White, 617 F.2d 1131, 1134 (5th Cir. 
1980) (court avoided bargaining authority issue by making technical distinction between "confession 
bargaining" and “plea bargaining”); United States v. Robertson. 582 F.2d 1356. 1368 (5th Cir. 1978) 
(en banc) (same).

157. See generally Tague, supra note 44, at 931-46. One issue that might arise is whether the court 
should consider the defendant's sophistication. For a poorly educated or unsophisticated defendant, an 
agent's disclaimer of authority to plea bargain accompanied by an offer to make the defendant's state
ment known to the prosecutor or the court might not constitute a sufficient disclaimer under the circum
stances. House Report Accompanying H R. 7817, supra note 3, at 6.

A reasonable person standard, however, is not without practical complica
tions. For example, the rule should specify which of the several possible rea
sonable person standards the courts should use.155 In addition, the rule should 
specify how the chosen standard should apply to the threshold issue of what 
constitutes a plea bargain, as well as to the issue of bargaining authority.156 
Finally, the courts must define the characteristics of the reasonable person.157
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A reasonable person standard sacrifices some degree of certainty as com
pared to a per se approach, but the potential gains in comprehensiveness, fair
ness, and enhanced integrity to the system outweigh the sacrifices. This test 
would not be unique; a reasonable person standard appears elsewhere in the 
federal rules of evidence,158 and the courts are accustomed to using it in other 
contexts.159 Because the standard is fact specific, courts may examine the to
tality of circumstances to determine the reasonableness of the defendant’s be
lief that he is engaged in plea negotiations.

158. Rule 804(b)(3) provides that a statement is against interest if “a reasonable man in [the declar
ant’s] position would not have made the statement unless he believed it to be true.” Fed. R. Evid. 
804(b)(3).

The common law of attorney-client privilege also uses a reasonable person standard. See People v. 
Barker, 60 Mich. 277, 297, 27 N.W. 539, 546 (1886) (attorney-client privilege attaches to confession 
made to detective posing as attorney); Uniform Rule of Evidence 502(a)(3) (1974 Rev.) (defining 
lawyer for attorney-client privilege purposes as "a person authorized, or reasonably believed by the 
client to be authorized to engage in the practice of law in any state or nation"); McCormick’s Evi
dence § 88, at 179 (2d ed. 1972) (privilege attaches if client reasonably believes that person consulted is 
attorney).

159. Courts apply a two-tiered reasonable person standard in analyzing whether the fourth amend
ment protects an individual in a particular situation. See Katz v. United States, 389 U.S. 347, 361 
(1967) (Harlan, J. concurring) (constitutionally protected expectation of privacy under fourth amend
ment based on two-fold requirement of actual subjective expectation of privacy and reasonable expec
tation of privacy under the circumstances). See generally Note, A Reconsideration of the Katz 
Expectation of Privacy Test, 76 Mich. L. Rev. 154 (1977).

Conclusion

The recent amendment to Federal Rule of Criminal Procedure 11(e)(6) ex
cludes from evidence statements made by a defendant to government attorneys 
in the course of plea bargaining. Thus, the amendment cures a defect in the 
prior version of the rule that permitted a defendant to challenge evidence by 
falsely asserting his belief that the government agent had authority to bargain. 
The amendment, however, fails to provide protection for defendants who plea 
bargain under the reasonable belief that the agent has bargaining authority. 
Notwithstanding the Advisory Committee’s belief to the contrary, neither the 
law of voluntariness nor the law of Miranda compensates for this failure.

Courts arguably may remedy the shortcomings of rule 11(e)(6) by exercising 
either their supervisory power or their discretion under Federal Rule of Crimi
nal Procedure 2 to require federal agents to give defendants a Miranda-Xy^t 
warning regarding the agents’ bargaining authority. These remedies, however, 
are only interim solutions to a problem best solved by legislation. Thus, this 
note proposes adoption of a “reasonable belief’ test as the best means for bal
ancing the competing interests of government and defendants. This test would 
extend rule 11(e)(6) protection to those defendants whose actual subjective be
lief that they are engaged in plea bargaining is reasonable under the circum
stances. Although this is not a bright-line test, it permits courts to examine the 
totality of the circumstances on a case-by-case basis and thus avoids the rigid
ity and unfairness of the present rule.

Curtis L. Spraitzar
Jonathan Young



CASE COMMENT

Expanding Title VII to Prohibit a Sexually 
Harassing Work Environment

Bundy v. Jackson, 641 F.2d 934 (D.C. Cir. 1981)

In 1977, Sandra Bundy, a vocational rehabilitation specialist at the District 
of Columbia Department of Corrections, sued her employer under title VII of 
the Civil Rights Act of 1964.' Bundy claimed that, by allowing supervisors to 
make repeated sexual advances, her employer subjected her to sexual discrimi
nation.2 She also charged that her employer denied her a promotion because 
she refused to submit to these advances.3 Bundy sought declaratory and in
junctive relief for the harassing conditions of employment and back pay and a 
promotion to compensate for the allegedly discriminatory denial of a 
promotion.4

The United States District Court for the District of Columbia, while finding 
that sexually harassing conditions of employment did exist, held that sexual 
harassment alone is not a violation of title VII and denied Bundy’s request for 
declaratory and injunctive relief.5 The district court also found that Bundy’s 
employer had refused her promotion for legitimate, nondiscriminatory reasons 
and denied Bundy’s request for back pay.6

The United States Court of Appeals for the District of Columbia Circuit, 
reversing the district court, unanimously ruled that a work environment in 
which an employer condones sexual harassment is sufficient to constitute a 
discriminatory “condition of employment” under title VII.7 Because Bundy’s 
employer was guilty of such discrimination, the court remanded to the lower 
court with instructions to grant the plaintiff injunctive relief against further 
harassment.8 Concerning Bundy’s claim for promotion, the court held that 
Bundy first must establish a prima facie case that her employer denied her a

1. Bundy v. Jackson. 19 Fair Empl Prac. Cas. 828, 829 (D.D.C. 1979), revd. 641 F.2d 934 (D.C. Cir. 
1981). Title VII provides in pertinent part:

It shall be an unlawful employment action for an employer ... to fajl or refuse to hire or to 
discharge any individual, or otherwise to discriminate against any individual with respect to 
his compensation, terms, conditions, or privileges of employment, because of such individual’s 
race, color, religion, sex, or national origin.

42 U.S.C. § 2000e-2(a)( 1) (1976).
2. Bundv, 19 Fair Empl. Prac. Cas. at 829.
3. Id.
4 See Bundy v. Jackson, 641 F.2d 934, 939 (DC. Cir. 1981) (declaratory and injunctive relief sought 

for alleged discriminatory conditions).
5. Bundy. 19 Fair Emp. Prac. Cas. at 831.
6. Id. at 832.
7. Bundy. 641 F.2d at 943-44.
8. Id at 946. Specifically, the court instructed the district court to order the defendants to notify all 

employees that sexual harassment violates title Vll of the Civil Rights Act, to establish a complaint 
procedure, and to investigate promptly and correct any harassment. Id. at 947. The district court 
subsequently issued an injunction and required the defendant to report within 60 days the steps taken 
to comply with the order. Bundy v. Jackson, [1981] Empl. Prac. Guide (CCH) )| 31,710.

345
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promotion in retaliation for her refusal to submit to her supervisors’ sexual 
advances.9 If Bundy should succeed in demonstrating a prima facie case, the 
employer then must persuade the court, by clear and convincing evidence, that 
it denied Bundy's promotion for legitimate, nondiscriminatory reasons.10 11

9. Bundy, 641 F.2d at 953.
10. Id.'
11. See. eg., Fisher v. Flynn, 598 F.2d 663, 665 (1st Cir 1979) (cause of action under title VII 

requires 'but for" causation between employee's refusal of demands and discharge); Clark v. World 
Airways, 24 Fair Empl Prac. Cas. 305, 307 (D.D.C. 1980) (sexual harassment actionable under title VII 
only when employer retaliates for rebuffed advances); Smith v. Rust Eng’r Co., 20 Fair Empl. Prac. 
Cas 1172, 1173 (ND. Ala. 1978) (no cause of action when no connection oetween sexual advances by 
co-workers and employee’s employment status).

The frequency of sexual harassment incidents demonstrates the severity of the problem As many as 
seven out of ten women may experience sexual harassment during their careers. Comment. Sexual 
Harassment in the Employment Context: An Analysis of the New Title VII Cause of Action, 32 Baylor 
L. Rev. 605, 605 (1980).

12. Bundy, 641 F.2d at 943-44
13 The court stated that Bundy was claiming that the psychological and emotional aspects of the 

work environment were included in the term “conditions of employment." Id. at 944. By upholding 
this claim, id. at 944-45, the court implicitly approved this concept.

14 See McDonnell Douglas Corp. v. Green, 411 U.S. 792, 804 (1972) (plaintiff bears ultimate bur
den of persuasion in title VII cases).

15. Bundy, 641 F.2d at 950-51.
16. Id. at 952.
17. Id. On remand, Bundy’s prima facie case would include a showing that she was eligible for and 

reasonably expected a promotion, and that she applied for and was denied it. Id. at 953.
18. Id.

The Bundy decision expanded upon existing title Vll law in two respects. 
First, prior to Bundy, courts recognized sexual harassment as a title VII cause 
of action only when the harassing conditions caused the plaintiff to lose a tan
gible job benefit." The Bundy court, however, ruled that the existence of a 
sexually harassing atmosphere alone is sufficient to constitute a discriminatory 
"condition of employment.”12 The court thereby suggested that the psycholog
ical and emotional aspects of the work environment are relevant in determin
ing whether there has been a title VII violation.13

Second, the Supreme Court has held that throughout the trial of a title VII 
claim the plaintiff has the burden of persuasion to prove that he or she was 
denied a promotion for discriminatory reasons.14 In confronting Bundy’s 
claim of retaliatory denial of a promotion, however, the D.C. Circuit declined 
to follow this requirement.15 Instead, reasoning that Bundy already had 
proved that she was a victim of illegal discrimination,16 the court held that 
once Bundy completed her prima facie case on remand17 the employer would 
bear the burden of persuading the court that the proven discrimination did not 
cause Bundy to lose, a promotion.18

This comment first discusses the Bundy court’s definition of “conditions of 
employment” and concludes that the court’s inclusion of the psychological and 
emotional aspects of the work environment within the definition of this term 
logically applies existing principles of title VII law. The comment examines the 
legislative history and administrative interpretations of the statute and con
cludes that they support the court’s holding. The comment then discusses the 
implications of the court’s allocation of the burden of proof between employer 
and employee in sexual harassment cases. It demonstrates that the Bundy court 
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implicitly applied a burden of proof scheme identical to that used in the relief 
stage of title VII class actions. Both the similarity of the Bundy case to the 
typical class action and the pervasive nature of the discrimination Bundy al
ready had proved support the extension of the class action rationale. The ef
fect of this extension is to increase the burden the employer must bear in 
rebutting a claim of retaliatory denial of promotion.

I. Sexual Harassment as a Discriminatory Condition of 
Employment

A. USING TITLE VII TO PROTECT THE EMPLOYMENT ENVIRONMENT

Title VII prohibits sex discrimination by employers with respect to the 
terms, conditions, or privileges of an individual’s employment.19 Some courts 
now construe this provision to prohibit sexual harassment.20 Sexual harass
ment lies within the statute’s prohibition for two reasons. First, employers 
generally make demands for sexual favors on only one gender, thereby impos
ing differential treatment on the basis of sex.21 Second, an employer’s demand

19. 42 U.S.C. § 2000e-2(a)(l) (1976).
20. See Miller v. Bank of America, 600 F.2d 211, 212 (9th Cir. 1979) (dictum) (complaint alleging 

sexual harassment and discharge for refusing sexual relations states cause of action under title VII); 
Tomkins v. Public Serv. Elec. & Gas Co., 568 F.2d 1044, 1045 (3d Cir. 1977) (allegation that plaintiffs 
employment conditioned on submission to supervisor’s sexual advances states cause of action under 
title VII).

Commentators provide various definitions for sexual harassment. See, e.g., C. MacKinnon. Sex
ual Harassment of Working Women 25 (1979) (sexual harassment refers to unwanted imposition 
of sexual requirements in context of unequal power); Note, Legal Remedies for Employment-Related 
Sexual Harassment, 64 Minn. L. Rev. 151, 151 (1979) (sexual harassment refers to non-reciprocated 
male behavior asserting women’s sex role over role as worker) (hereinafter Note, Legal Remedies]: 
Comment, supra note 11, at 605 (sexual advances imposed by individual in authority constitute sexual 
harasssment).

In November, 1980, the Equal Employment Opportunity Commission (EEOC) published its defini
tion of sexual harassment in the Final Amendment to Guidelines on Discrimination Because of Sex 45 
Fed. Reg. 74,676 (1980) (to be codified in 29 C.F.R. § 1604.11). The Commission's definition provides:

Unwelcome sexual advances, requests for sexual favors, and other verbal or physical conduct 
of a sexual nature constitute sexual harassment when (1) submission to such conduct is made 
either explicitly or implicitly a term or condition of an individual’s employment. (2) submis
sion to or rejection of such conduct by an individual is used as the basis for employment 
decisions affecting such individual, or (3) such conduct has the purpose or effect of unreasona
bly interfering with an individual’s work performance or creating an intimidating, hostile, or 
offensive working environment.

Id. at 74,677 (to be codified in 29 C.F.R. § 1604.11(a)).
For further discussion of the elements and development of the sexual harassment cause of action and 

theories of employer liability, see generally Note, Sexual Harassment and Title VII: The Foundation for 
the Elimination of Sexual Cooperation as an Employment Condition, 76 Mich. L. Rev. 1007 (1978) 
[hereinafter Note, Sexual Cooperation as Employment Condition], Note, Legal Remedies, supra: Note. 
Title VII: Legal Protection Against Sexual Harassment, 53 Wash. L. Rev. 123 (1977) [hereinafter Note. 
Protection Against Sexual Harassment]-, Comment, Sexual Harassment and Title VII— Female Employ
ees’ Claim Alleging Verbal and Physical Advances By a Male Supervisor Dismissed as Nonactionable— 
Come v. Bausch and Lomb, Inc., 51 N.Y.U.L. Rev. 148 (1976) [hereinafter Comment, Corne r. Bausch 
and Lomb, Inc. ].

21. See Barnes v. Costle, 561 F.2d 983, 990 (D.C. Cir. 1977) (because plaintiff became target of 
employer’s sexual desires as result of gender, title Vll implicated); Williams v. Saxbe, 413 F. Supp 654. 
657-58 (D.D.C. 1976) (because supervisor’s harassing conduct imposed artificial employment barrier on 
one gender, title VII implicated), rev’d on other grounds sub nom. Williams v. Bell. 587 F.2d 1240 (DC. 
Cir. 1978).

The Barnes and Williams courts rejected the argument that the employer based the discharge not on 
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that an employee grant sexual favors in exchange for promotions, evaluations, 
or continued employment directly affects the employee’s terms and conditions 
of employment.2'2

gender, but on the employee's unwillingness to furnish sexual consideration Barnes v. Costle, 561 F.2d 
at 990; Williams v. Saxbe. 413 F. Supp. at 657-58. They reasoned that a title VII violation occurs 
whenever sex is a factor motivating an employer’s demands. See Barnes v. Costle. 561 F.2d at 990 
(violation occurs if sex substantial factor in employer's decision); Williams v. Saxbe, 413 F. Supp. at 
659 (violation occurs when sex motivating factor in employment decision).

In Phillips v. Martin Marietta Corp., 400 U.S. 542 (1971) (per curiam), the Supreme Court implicitly 
supported the view that a title VII violation occurs when an employee's gender is a factor in imposing a 
condition of employment. Id. at 543. In Phillips, the employer applied different hiring policies for 
women with pre-school age children than for similarly situated men. Id. at 544 The Court held that 
this practice violated title Vll even though the employer hired more women. Id. at 543-44

22 See Tomkins v. Public Serv. Elec. & Gas Co., 568 F.2d 1044, 1046 ( 3d Cir. 1979) (basing job 
evaluation and promotion on furnishing sexual favors affects conditions of employment and within 
intended coverage of title VII). In addition, including sexual harassment within the protection of title 
VII comports with the Supreme Court’s statement in Griggs v Duke Power Co., 401 U.S. 424 (1971), 
that Congress intended the statute to remove “artificial, arbitrary and unnecessary barriers to employ
ment when the barriers operate invidiously to discriminate on the basis of racial or other impermissible 
classification.” Id. at 431.

23 See. e.g.. Fisher v. Flynn. 598 F.2d 663, 665 (1st Cir. 1979) (cause of action under title VII 
requires “but for" causation between employee’s refusal of demands and discharge); Clark v. World 
Airways, 24 Fair Empi. Prac. Cas. 305, 307 (D.D.C. 1980) (sexual harassment actionable under title VII 
only when employer retaliates for rebuffed advances); Smith v. Rust Eng'r Co., 20 Fair Empi. Prac. 
Cas. 1172, 1173 (N D Ala. 1978) (no cause of action when no connection between sexual advances by 
coworkers and employee’s employment status); Heelan v. Johns Manville Co.. 451 F. Supp. 1382, 1388- 
89 (D. Colo. 1978) (plaintiff must establish that submission to sexual advances term or condition of 
employment).

Not every sexual advance by a supervisor subjects the employer to liablity. See Tomkins v. Public 
Serv. Elec. & Gas Co., 568 F.2d 1044, 1048-49 (3d Cir. 1979) (employer liable only when employee 
shows employer’s actual or constructive knowledge and failure to remedy); Barnes v. Costle. 561 F.2d 
983, 993 (D C. Cir. 1977) (no employer liability if supervisor’s conduct violates company policy, if 
conduct occurs without employer’s knowledge, and if employer remedies problem when discovered). 
But see EEOC Final Amendment to Guidelines on Discrimination Because of Sex, 45 Fed. Reg. 
74,676, 74,676-77 (1980) (to be codified in 29 C.F.R. § 1604 11(c)) (employer responsible for sexual 
harassment by agents and supervisory employees whether employer authorized, forbad, or had actual 
or constructive knowledge).

24. See, e.g., Fisher v. Flynn, 598 F.2d 663, 665 (1st Cir. 1979) (cause of action under title VII 
requires “but for” causation between employee’s refusal of demands and discharge); Clark v. World 
Airways, 24 Fair Empi. Prac. Cas. 305, 307 (D.D.C. 1980) (sexual harassment actionable under title VII 
only when employer retaliates for rebuffed advances); Smith v. Rust Eng’r Co., 20 Fair Empi. Prac. 
Cas. 1172, 1173 (N D. Ala. 1978) (no cause of action when no connection between sexual advances by 
coworkers and employee’s employment status).

25. Bundy, 641 F.2d at 943-44.

Prior to Bundy, however, courts held that sexual harassment amounted to a 
title Vll violation only when the plaintiff could show the loss of a tangible job 
benefit.* 22 23 Therefore, a plaintiff claiming sexual harassment had to demon
strate that her refusal to submit to the advances caused the employer to take a 
specific retaliatory action, such as discharging the employee.24 This require
ment implies that earlier decisions interpreted the title VII language “terms” 
and “conditions of employment” to mean that plaintiffs’ tangible employment 
opportunities had to be conditioned on submission to demands for sexual fa
vors. The Bundy court departed from precedent by construing “terms” and 
“conditions of employment” to encompass an employee’s work environment 
and, by implication, the psychological and emotional aspects of that 
environment.25

The Bundy court held that when an employer has created or condoned a 
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substantially discriminatory work environment by allowing its employees to 
engage in sexual harassment, the harassment, in and of itself, amounts to sex 
discrimination under title VII.26 The Bundy court, however, did not create a 
totally new interpretation of title VII. Rather, it applied interpretations of title 
VII used in sex, race, and ethnic discrimination cases to a case involving sexual 
harassment.27 The court noted numerous decisions finding actual or potential 
title VII violations even though plaintiffs did not demonstrate the loss of a 
tangible job benefit.28 In particular, the court relied heavily on the opinion of 
Judge Goldberg in Rogers v. Equal Employment Opportunity Commission,29 an 
ethnic discrimination case.30 Goldberg reasoned that Congress intentionally 
used broad language to define discrimination so that courts could effectuate 
the congressional purpose of eliminating the “unfairness, inconvenience, and 
humiliation of ethnic discrimination.”31 Other courts, explicitly approving the 
Rogers rationale, have held that segregated eating arrangements,32 racial 
abuse and insults,33 and derogatory remarks about national origin34 violate 
title VII.

The Bundy court failed to explain, however, why principles from these cases 
should apply to sexual harassment. Although the circumstances surrounding 
the original enactment of title VII left some question whether it was intended 
to protect fully against sex discrimination,35 the legislative history of the Equal

26. Id.
27. Id at 944-45.
28. Id. For examples of such decisions see, e g., Carroll v. Talman Fed. Sav. & Loan Ass'n, 604 F.2d 

1028, 1030 (7th Cir. 1979) (rule requiring only female employees to wear uniforms violates title Vll 
because demeaning to women), cert, denied, 445 U.S. 929 (1980); Calcote v. Texas Educ. Foundation, 
578 F.2d 95, 95-96 (5th Cir. 1978) (racial harassment creating intolerable working conditions violates 
title VII); Cariddi v. Kansas City Chiefs Football Club, Inc., 568 F.2d 87, 88 (8th Cir. 1977) (per 
curiam) (derogatory racial remarks may be so opprobrious as to violate title VII); Firefighters Inst, for 
Racial Equality v. City of St. Louis, 549 F.2d 506, 515 (8th Cir.) (segregated eating facilities so injurious 
to employee’s psychological well-being as to violate title VII), cert, denied. 434 U.S. 819 (1977).

29. 454 F.2d 234 (5th Cir. 1971), cert, denied, 406 U.S. 957 (1972).
30. See Bundy, 641 F.2d at 944 (discussing Rogers}.
31. Rogers v. EEOC, 454 F.2d at 238. In Rogers, an Hispanic employee charged that her employer

optometrist segregated patients on the basis of national origin and terminated her employment because 
of friction with Caucasian employees. Id. at 236-37. Because the threshold issue was whether segregat
ing patients was sufficient to trigger an EEOC investigation of the employee’s complaint. Judge 
Goldberg did not decide whether the company’s employment conditions were discriminatory. Id. at 
241. Goldberg emphasized that, although he did not intend to imply that an employer's mere utterance 
of an ethnic or racial epithet violates title VII, he did believe that the prohibitions of title VII extended 
to working environments "heavily charged with ethnic or racial discrimination.” Id.

Judge Godbold, concurring specially only in the result, would have allowed the employee to raise a 
title VII claim. Id. at 242. He reasoned that the employer might have violated title VII by permitting 
or requiring the employee to deal only with Hispanic patients, ¡d. He objected, however, to 
Goldberg’s willingness to permit an employee to base a title VII claim solely on her employer's treat
ment of his patients. Id.

32. Firefighters Inst, for Racial Equality v. City of St. Louis, 549 F.2d 506, 515 (8th Cir.) (segregated 
eating facilities so injurious to employee’s psychological well-being as to violate title VII) cert denied. 
439 U.S. 819 (1977).

33. United States v. City of Buffalo. 457 F. Supp. 612, 632-33 (W.D.N.Y. 1978) (racially derogatory 
material on bulletin board, harassment by white officers, and threats through departmental mail created 
discriminatory environment violative of title VII).

34. Cf. Cariddi v. Kansas City Chiefs Football Club, Inc., 568 F.2d 87, 88 (8th Cir. 1977) (per 
curiam) (explicitly recognized that derogatory remarks concerning plaintiff's Italian heritage could be 
so opprobrious as to constitute violation of title VII).

35 Courts and commentators alike have recognized that the word “sex” was added to the bill imme
diately prior to congressional voting in an apparent effort to prevent its passage. See Bames v. Costle, 
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Employment Opportunity Act of 197 2,* 36 which amended title VII, clearly es
tablished that Congress regarded sex discrimination as a problem as serious as 
other forms of discrimination.37 In the legislative history, Congress specifically 
recognized that race and sex discrimination share sociological similarities, and 
that sex and race are both large, natural classes with highly visible characteris
tics that enable others to draw stereotypical distinctions.38 Therefore, the leg
islative history supports the application of racial discrimination principles to 
cases involving sexual harassment.

561 F.2d 983. 986-87 (D.C. Cir. 1977) (“sex” added in last-minute attempt to block passage of bill); 
Note. Protection Against Sexual Harassment, supra note 20, at 123 n.l (southern male legislators spon
sored amendment adding “sex” to statute in hope of defeating entire bill); cf. Miller, Sex Discrimination 
and Title VII of the Civil Rights Act of1964. 51 Minn. L. Rev. 877, 882-83 & n.34 (1967) (“sex” added 
to statute at last minute virtually without comment); Comment, Sex Discrimination in Employment: An 
Attempt to Interpret Title VII of the Civil Rights Act of 1964, 1968 Duke L.J. 671, 676. 677 & n.35 
(examples of sex discrimination offered by congressman who sponsored bill raised questions about 
seriousness of motive in adding “sex” to statute).

36 Pub. L No 92-261, § 13, 86 Stat. 113 (1972) (codified at 42 U.S.C. § 2OOOe-17 (1976)).
37 S. Rep. No 415. 92d Cong., 1st Sess. 7 (1971); H R Rep. No. 238, 92d Cong.. 1st Sess. 4. 5, 

reprinted in [1972] U.S. Code Cong. & Ad. News 2137, 2141. The Senate Committee on Labor and 
the Public Welfare explicitly decried the seemingly prevalent notion that women's issues are “frivolous 
divertissements." S. Rep. No. 415, 92d Cong., 1st Sess. 7 (1971). Agreeing with the Senate committee, 
the House report accompanying the Equal Employment Opportunity Act of 1972 stated that "discrimi
nation against women is no less serious than other forms of prohibited employment practices and is to 
be accorded the same degree of social concern given to any unlawful discrimination.” H R Rep. No. 
238. 92d Cong.. 1st Sess. 4. 5, reprinted in (1972] U.S. Code Cong. & Ad. News 2137, 2141.

38. S. Rep No. 415, 92d Cong., 1st Sess. 7-8 (1971). The committee also noted that blacks and 
women lack control over membership in their respective classes and that society has used similar histor
ical justifications for discrimination against both Id. at 8.

Notwithstanding the similarities between race and sex discrimination, some commentators have 
pointed out certain additional conceptual problems with a cause of action for sexual harassment. See 
C MacKinnon, supra note 20, at 200-06 (noting difficulty in deciding whether employer's conduct 
sexual or merely friendly and whose perception controls); Note, Protection Against Sexual Harassment, 
supra note 20. at 133-37 & n.63 (discussing relationship between requirement that conduct be gender
based and possibility that harasser is bisexual or homosexual); Comment, Come p. Bausch and Lomb, 
Inc.. supra note 20, at 159-62 (discussing objection to cause of action for sexual harassment because all 
advances not made or found offensive to all women).

39 Bundy, 641 F.2d at 947 (discussing Final Guidelines on Sexual Harassment as useful basis for 
fashioning injunctive relief).

40 EEOC Final Amendment to Guidelines on Discrimination Because of Sex. 45 Fed Reg. 74,676, 
74,677 (1980) (to be codified in 29 C.F.R. § 1604.11(a)).

Commentators have described how repeated, unwelcome sexual advances in the workplace affect 
women Harassed women experience headaches, feelings of powerlessness and anger, and preoccupa
tion with the treatment they receive. Kay & Brodsky, Book Review, 58 Tex. L. Rev. 671, 686 (1980) 
(reviewing C. MacKinnon, Sexual Harassment of Working Women (1980)). Additionally, some 
women report feeling degraded, embarrassed, helpless, and guilty. C. MacKinnon, supra note 20, at
47.

41. EEOC Interim Guidelines on Discrimination Because of Sex, 45 Fed. Reg. 25,024. 25,025 (1980).
42 Bundv, 641 F.2d at 945 n.10. Although the Bundy court cited only two EEOC decisions for 

Additionally, the Bundy decision is consistent with administrative interpre
tations of title VII. The court cited with approval the Equal Employment Op
portunity Commission (EEOC) Final Guidelines on Sexual Harassment,39 
which specifically define sexual harassment to include conduct that creates an 
intimidating, hostile, or offensive work environment.40 Further, when issuing 
interim guidelines, the EEOC explained that sexual and racial harassment gen
erally result in similarly harmful working conditions.41 The Bundy court also 
referred to EEOC decisions that consistently have held that title VII entitles 
employees to a nondiscriminatory work environment.42 Thus, administrative 
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as well as judicial interpretations of title VII amply support the Bundv court’s 
conclusion that the statute protects employees from sexually harassing condi
tions of employment.

B. ELIMINATING THE NEED TO SHOW RESISTANCE

Prior to the Bundv decision, a plaintiff had to demonstrate that the employer 
offered an employment opportunity only on the condition or requirement that 
she submit to his demands for sexual favors.43 Thus, the plaintiff had to prove 
that she did not receive the benefit because she failed to meet the employer’s 
condition.44 In order to demonstrate this connection, courts logically required 
the plaintiff to prove that she, in fact, resisted her employer’s advances.45 
Thus, the plaintiff had to establish not only her employer’s harassing behavior, 
but also her own resistance.

support. EEOC Decision No. 74-84, [1975] 2 Empl. Prac. Guide (CCH) H 6450. and EEOC Decision 
No. 72-0779, 4 Fair Empl. Prac. Cas. 317 (1971), numerous other EEOC decisions reveal a similar 
interpretation of title VII. See, eg., EEOC Decision No. 72-1114, 4 Fair Empl Prac. Cas. 842. 843 
(1972) (preaching religion on job violates title VII because creates atmosphere of religious intimida
tion); EEOC Decision No. 72-0679, 4 Fair Empl. Prac. Cas. 441, 442 (1971) (referring to black female 
employees as girls, when also referring to male employees as men violates title VII because employer 
evokes repellent historical images and implies female inferiority); EEOC Decision No. 70-683, 2 Fair 
Empl. Prac. Cas. 606, 606-07 (1970) (using derogatory terms about employee’s national origin violates 
title VII because disparate “condition of employment”).

43. See Heelan v. Johns-Manville Corp., 451 F. Supp. 1382, 1389 (D. Colo. 1978) (for title VII 
violation plaintiff must allege that submission to sexual advances term or condition of employment).

44. See note 24 supra and accompanying text (discussing requirement of showing causation)
45. Bundy, 641 F.2d at 949.
46. Id. at 943-44.
47. Id.
48. See id. at 946 (pointless to require employee to prove resistance).
49 Id. (if employee must prove resistance and that employer took tangible actions against her. em

ployee has few practical options).
50. Id.
51. Id.
52. Id.
53. Id. The court noted that an employee who quit had the option of bringing an action under the 

The Bundy court, in contrast, eliminated the requirement that a plaintiff 
show loss of a tangible job benefit.46 Under the Bundy rationale, the plaintiff 
can receive injunctive relief solely by demonstrating that she was sexually 
harassed at the workplace.47 Because the court did not require the plaintiff to 
show any specific retaliatory action on the employer’s part, the plaintiff in fu
ture cases need not establish a causal link between resistance to the advances 
and an employer’s harassment.48

In eliminating this element of the plaintiffs proof, the Bundy court reasoned 
that the resistance requirement had imposed an unjust burden on the plain
tiff;49 often a female employee will neither explicitly accept nor reject her em
ployer’s advances but instead will endure them quietly.50 Unless this 
employee arranges a dramatic confrontation in front of her coworkers to rebuff 
her employer, she will be unable to prove the causal link necessary to demon
strate harassment.51 Moreover, the court explained that such a confrontation 
may create a more difficult job situation for the plaintiff.52 Consequently, the 
female employee can endure the harassment, file a suit that has little likelihood 
of success, or quit her job.53 The Bundy court found none of these options 
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acceptable.54 By removing the requirement that the plaintiff demonstrate 
resistance and prove the loss of a tangible job benefit, the court correctly recog
nized the practical difficulties of proving sexual discrimination under the old 
standard.

common law theory of constructive discharge but found that the theory provided little hope of relief. 
Id. For the employer to be liable under this common law theory, it must create working conditions so 
intolerable that the employee resigns involuntarily. See Young v. Southwestern Sav. and Loan Ass’n, 
509 F.2d 140, 144 ( 5th Cir. 1975) (employee constructively discharged when told she must attend meet
ings with devotionals repugnant to her conscience); Brown v. City of Guthrie, 22 Fair Empl. Prac. Cas. 
1627, 1631, 1633 (W.D. Okla. 1980) (employee constructively discharged when supervisor continued 
requests to plaintiff-policewoman to disrobe, filmed plaintiff strip-searching female prisoner, and re-ran 
videotape while commenting to plaintiff on prisoner’s body).

Constructive discharge is an unacceptable alternative because the plaintiff bears the difficult burden 
of persuading the court that the conditions were truly intolerable See McPherson v. Employment Div., 
31 Or. App. 1277, 1279-80, 572 P.2d 654, 655 (1977) (per curiam) (employer’s failure to eliminate in
sults. criticism, and disregard from coworkers not good cause for leaving work), rev’d on other grounds, 
25 Or. 541, 591 P.2d 1381 (1979); McCain v. Employment Div., 17 Or. App 442, 444-45, 522 P.2d 
1208, 1209-10 (1974) (when evidence of employer’s sexist attitude demonstrated by vulgar cartoon in 
lunchroom, plaintiff did not meet burden of showing she left work for good cause).

54. Bundy, 641 F.2d at 946.
55. Id. at 948.
56. Bundy, 19 Fair Empl. Prac. Cas. at 832.
57. Id.
58. Id.
59. Id.
60. See note 23 supra (giving examples of cases in which employer not liable).
61. Bundy, 19 Fair Empl. Prac. Cas. at 832.

11. Bundy’s Claim for Promotion and the Reallocation of the 
Burdens of Proof

In her second claim, Bundy alleged that she was denied a promotion to GS- 
11 in retaliation for refusing to submit to her supervisor’s sexual advances.55 
The district court held, however, that Bundy’s employer was not guilty of dis
crimination because the promotion was denied due to poor job performance.56 
Moreover, even though the district court found that the employer did not re
spond effectively to Bundy’s complaint of sexual harassment, the lower court 
ruled that discrimination was not a motivating factor behind the ineffective 
reaction.57 The court reasoned that the employer’s inadequate response was 
evidence of his indifference to Bundy’s problem.58 The court then equated this 
indifference with the absence of a retaliatory motive and concluded that the 
employer did not have a discriminatory intent in denying the promotion.59

The reasoning the district court used in concluding that the employer lacked 
retaliatory motive, if extended, would deny many plaintiffs relief from an em
ployer’s retaliatory action. By stating that the employer’s proved acquiescence 
in the discrimination shows that he lacks a retaliatory motive, the district court 
creates a dilemma for plaintiffs. A plaintiff must introduce evidence showing 
that the employer was aware of the harassment to prove an essential element 
of the charge of retaliatory action.60 The employer, however, can use the same 
evidence to demonstrate the lack of a retaliatory motive.61 Thus, the district 
court’s reasoning would require plaintiffs to introduce evidence that would in
sulate most defendants from liability.

The court of appeals initially ruled that the district court’s determination 
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that Bundy was not promoted because of poor work performance was clearly 
erroneous.62 The circuit court, however, was unable to dispose of the case on 
the record because the district court failed to specify correctly the elements of 
both the prima facie case and the proper allocation of the burden of persuasion 
once the plaintiff had established a prima facie case.63 In instructing the dis
trict court on the proper resolution of these issues, the court developed criteria 
that Bundy must meet to establish a prima facie case of a discriminatory denial 
of promotion.64 The court required Bundy to show that she was a victim of 
sexual harassment, and that she was qualified, technically eligible for, and rea
sonably could have expected a promotion.65 The court then ruled that once 
Bundy established a prima facie case on remand, the burden of persuasion 
would shift to the employer to prove that it denied the promotion for legiti
mate, nondiscriminatory reasons.66 Finally, in addition to shifting the burden 
of persuasion, the Bundy court increased the standard of proof, requiring the 
employer to prove nondiscrimination by clear and convincing evidence,67 in
stead of the preponderance of the evidence normally used in civil litigation.

62. Bundy. 641 F.2d at 950. The court described the testimony of Bundy’s supervisors as "self-serv
ing.” Id.

63. Id.
64. Id. at 951-53.
65. Id. at 953.
66. Id.
67. Id.
68. Id. In International Bhd. ofTeamsters v. United States, 431 U.S. 324 (1976), the Supreme Court 

distinguished the two theories—disparate treatment and disparate impact—for proving discrimination. 
Id. at 335 n. 15. Plaintiffs use the disparate treatment model to show that the employer treated some 
employees less favorably because of race, sex, color, national origin, or religion. Id. In a disparate 
treatment claim, however, proof of discriminatory motive is critical. Id.

The disparate impact model, on the other hand, allows plaintiffs to show discrimination even though 
the employer’s practices are facially neutral. Under this theory, the plaintiff' need not show a discrimi
natory motive but must demonstrate only that the effect of the employment practices falls more harshly 
on one group of employees than on others. Id. The disparate impact theory also permits the employer 
tojustify the harsh effect of the employment practice by showing that business necessity requires such a 
practice. See Griggs v. Duke Power Co., 401 U.S. 424, 430-32 (1971) (job requirements neutral on their 
face invalid if discriminatory in operation; employer must show that requirement has manifest relation
ship to employment).

69. See note 103 infra (discussing rationale for concluding that court shifted burden of persuasion).
70. Bundy, 641 F.2d at 953.

In developing these prima facie criteria, the Bundy court made three changes 
that created a new scheme for allocating the burden of proving discrimination 
in those instances when the plaintiff already has proved discrimination in the 
conditions of employment. First, the Bundy court modified the criteria re
quired to show a prima facie case of discriminatory denial of promotion in a 
disparate treatment case.68 Second, when the court shifted the burden of per
suasion to the employer, requiring it to prove that it denied the promotion for 
legitimate, nondiscriminatory reasons,69 it departed from the normal proce
dure whereby the plaintiff bears the burden of persuasion throughout the trial. 
Finally, the court imposed on the employer the higher standard of clear and 
convincing evidence to meet its burden on remand.70

A. THE PRIMA FACIE CASE

Under title VII, a plaintiff may prove discrimination by showing that the 
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employer based an employment decision on the employee’s race, sex, color, 
religion, or national origin.71 72 The Supreme Court, in McDonnell Douglas Cor
poration v. Green,12 (McDonnell Douglas} established that the plaintiff bears 
the initial burden of showing a prima facie case of discrimination.73 If the 
plaintiff is successful, the employer bears a burden of production to rebut the 
plaintiffs prima facie case of discrimination.74 Once the employer successfully 
rebuts the plaintiffs prima facie case, the plaintiff still has the opportunity to 
show that the reasons offered by the employer are pretexts.75 Thus, the burden 
of persuasion remains on the plaintiff to prove that the employer’s action was 
the result of intentional discrimination.76

71. The statute provides:

it shall be an unlawful employment practice for an employer . . to fail or refuse to hire or to 
discharge any individual, or otherwise to discriminate against any individual with respect to 
his compensation, or privileges of employment because of such individual's race, color, reli
gion. sex, or national origin.

42 U.S.C. § 2000e-2(a)( 1) (1976) (emphasis added).
72. 411 U.S. 792 (1972). The plaintiff in McDonnell Douglas alleged that the employer both dis

charged him and subsequently refused to hire him because of his race. Id. at 794.
73. Id. at 802.
74. See Board of Trustees of Keene State College v. Sweeney, 439 U.S. 24. 25 n.2 (1978) (employer’s 

burden on rebuttal satisfied if he simply explains what he has done or produces evidence of legitimate, 
nondiscriminatory reasons).

75. Texas Dep’t of Community Affairs v. Burdine. 101 S. Cl. 1089. 1093 (1981).
76. Id.
77. See Fumco Const. Co. v. Waters, 438 U.S. 567, 576-77 (1978) (prima facie case shows actions of 

employer raising inference of discriminatory motive); International Bhd of Teamsters v. United States, 
431 U.S. 324, 335 & n.15 (1976) (proof or inference of discriminatory motive critical to prima facie 
case).

78. Texas Dep’t of Community Affairs v. Burdine, 101 S. Ct. 1089, 1094 (1981); Kunda v. 
Mulhenberg College, 463 F. Supp. 294, 306 (E.D. Pa. 1978). The most common legitimate, nondiscrim
inatory reasons for refusal to promote or hire are absence of a vacancy and lack of qualifications. 
International Bhd. of Teamsters v. United States, 431 U.S. at 358 n.44

79. McDonnell Douglas Corp. v. Green, 411 U.S. at 802.
80. Id at 802 n 13 {McDonnell Douglas criteria not necessarily applicable to differing factual situa

tions); see Peters v. Jefferson Chem. Co., 516 F.2d 447, 450 (5th Cir. 1975) (McDonnell Douglas factors 
not wooden absolutes).

81. 411 U.S. at 796.

The primary purpose of the prima facie case is to raise an inference that the 
employer had a discriminatory motive;77 it requires, therefore, that the plaintiff 
demonstrate that the employer’s action did not result from any nondiscrimina- 
tory reasons that commonly might arise.78 In McDonnell Douglas, a case in
volving a claim of racial discrimination, the Supreme Court set forth criteria 
that would serve this purpose. The Court required the plaintiff to show that: 
(1) he was a member of a group protected by title VII; (2) he applied and was 
qualifed for a job for which the employer was seeking applicants; (3) he was 
rejected; and (4) the employer continued to seek applicants after rejecting 
him.79

The Supreme Court, however, intended that the McDonnell Douglas criteria 
serve only as guidelines and not as hard and fast rules.80 The plaintiff in Mc
Donnell Douglas asserted that the employer discriminated on the basis of race 
in refusing to rehire him.81 When a plaintiff asserts a different claim, however, 
the same criteria may be inappropriate. For example, a plaintiff who alleges a 
refusal to promote based on sex discrimination may have to prove her case by 
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satisfying different, although parallel, criteria.82 As long as the Bundy criteria 
satisfy the primary functions of the prima facie case— establishing an infer
ence of discriminatory motive and eliminating the most common reasons for 
employers to refuse to promote or hire83—Bundy is compatible with McDon
nell Douglas.

82. In Kunda v. Muhlenberg College. 463 F. Supp 294 (ED. Pa. 1978), the plaintiff met parallel 
criteria for a claim of sex discrimination. Id. at 307. These criteria were: (1) she was a member of a 
protected group; (2) she was qualified and applied for a promotion; (3) she was considered and rejected; 
(4) males with similar qualifications were promoted during the same time period. Id.

83. See notes 77-78 supra and accompanying text (discussing function of prima facie case) In 
Fumco Constr. Co. v Waters, 438 U.S. 567 (1978), the Supreme Court further explained the rationale 
behind the prima facie case. The plaintiffs prima facie case shows employer actions “from which one 
can infer, if otherwise unexplained, that it was more likely than not that such actions" were based on 
impermissible criteria. Id. at 576. The theory assumes that people in business settings do not act arbi
trarily or without underlying reasons. Id. at 577.

84. Bundy, 641 F.2d at 953.
85. See note 78 supra and accompanying text (discussing most common reasons for refusing to hire 

or promote).
86. Bundy, 641 F.2d at 941.
87. See id. at 949 (because employer gave raise to other similarly situated employees, employer 

could not claim Bundy did not have expectation in promotion).
88. To demonstrate a reasonable expectation of a promotion in other factual settings, the plaintiff 

may show, for example, that others were promoted or that an employee’s discharge or retirement cre
ated an opening. These showings would also demonstrate that a vacancy existed and therefore would 
eliminate lack of openings as a basis for the employer’s decision.

89 McDonnell Douglas Corp. v. Green, 411 U.S. at 802.

In order to prove a prima facie case, the Bundy court required the plaintiff to 
show that she was a victim of sexual harassment attributable to her employer, 
and she was qualified and technically eligible for a promotion of which she 
had a reasonable expectation.84 Proof of the Bundy court’s second criterion 
would satisfy the prima facie requirement of eliminating justifications com
monly offered by employers. By requiring the plaintiff to prove her qualifica
tions for the position sought, the court precludes the employer from arguing 
that the plaintiff was not capable.85 Additionally, proof of a reasonable expec
tation of a promotion prevents the employer from arguing that there were no 
vacancies. Bundy, for example, was seeking a noncompetitive civil service 
grade raise.86 Because promotions are noncompetitive, proof of an employee’s 
basic competence should establish an expectation in the promotion.87 There
fore, unlike the typical employment discrimination case when the employer 
can claim that he did not hire an individual because there were no job vacan
cies, Bundy’s employer could not escape liability by demonstrating a lack of 
openings.88 By proving that she was qualified and had a reasonable expecta
tion in a grade raise, Bundy eliminated the only nondiscriminatory reasons the 
employer might have had for denying this raise.

The plaintiff also must introduce facts to support an inference of a discrimi
natory motive to establish a prima facie case. In McDonnell Douglas, the 
plaintiff used comparative evidence, evidence comparing the employer’s treat
ment of the plaintiff with his treatment of other employees, to establish this 
inference.89 By demonstrating that the employer treated the plaintiff differ
ently from other similarly qualified employees, the plaintiff established an in
ference that the employer based its employment decisions on a discriminatory
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motive.90

90. See International Bhd. of Teamsters v. United States, 431 U.S. 324, 335 n.15 (1976) (proof of 
discriminatory motive may be inferred from differences in treatment).

91. Bundy, 641 F.2d at 951 (discrimination independent of back-pay claim relevant to question of 
employer’s motivation in denying promotion).

92. Id. Other courts also have permitted a showing of the employer’s predisposition to discriminate 
to be one of the prima facie criteria See. eg.. Haire v. Calloway, 572 F.2d 632. 634 (8th Cir. 1978) 
(showing of employer's predisposition to discriminate satisfies element of plaintiffs prima facie case); 
Pettit v. United States, 488 F.2d 1026, 1028, 1033 (Ct. Cl. 1973) (plaintiff may show prima facie case in 
part by showing predisposition of supervisors to discriminate against plaintiffs class); Detroit Police 
Officers Ass’n v. Young, 446 F. Supp. 979, 1033 (E D Mich. 1978) (affirmative action plan evincing 
predisposition to discriminate factor in prima facie case).

93. Bundv, 641 F.2d at 951.
94. Id.
95. Texas Dep’t of Community Affairs v. Burdine. 101 S. Ct. at 1094 n.7.
96. 411 U.S. at 802.
97. Texas Dep’t of Community Affairs v. Burdine, 101 S. Ct. at 1094-95.
98. Id. at 1094. The Supreme Court in Texas Dep’t of Community Affairs v. Burdine, 101 S. Ct. 

1089 (1981), reaffirmed and explained McDonnell Douglas while responding to several circuit courts’ 
conflicting interpretations of the employer’s burden in disparate treatment cases. Id. at 1093-94 & n.4.

Prior to the Bundy ruling, two courts of appeals had interpreted earlier title VII cases to permit 
increasing the defendant’s burden after the plaintiff had established a prima facie case. See Vaughn v. 
Westinghouse Elec. Corp., 620 F.2d 655, 659 (8th Cir. 1980) (employer must prove, not just articulate, 
reasons why employment decision based on legitimate consideration), vacated, 101 S. Ct. 1504 (1981); 
Turner v. Texas Instruments, Inc., 555 F.2d 1251, 1255 (5th Cir. 1977) (employer bears burden of 
proving legitimate nondiscriminatory reasons by preponderance of evidence).

99. See Texas Dep’t of Community Affairs v. Burdine. 101 S. Ct. at 1096 (defendant’s explanation of 
reasons must be clear and reasonably specific, rebutting inference of discrimination raised by prima 

The Bundv court apparently assumed that comparative evidence was only 
one method of establishing an inference of a discriminatory motive. Instead of 
requiring Bundy to use comparative evidence to demonstrate why she was not 
promoted, the court allowed her to prove this part of her prima facie case by 
showing her employer’s predisposition to discriminate.91 The court reasoned 
that proof that the employer’s sexual harassment of Bundy, in and of itself a 
discriminatory condition of employment, manifests the employer’s predisposi
tion to discriminate against the plaintiff in the area of promotion decisions.92

Consequently, the Bundy court significantly modified the criteria set out in 
McDonnell Douglas without violating the purpose of the prima facie test. In 
deciding whether Bundy had fulfilled the criteria, the circuit court found that 
she had demonstrated she was a victim of sexual harassment but had failed to 
show she was qualified and technically eligible for the promotion.93 There
fore, the court remanded for consideration on the second criterion.94

B. THE BURDEN OF PERSUASION

Generally, a prima facie case creates a rebuttable presumption that the em
ployer operated with a discriminatory motive.95 In McDonnell Douglas the 
Supreme Court established that after a successful prima facie case, the burden 
shifts to the employer to rebut the presumption created.96 At this stage, how
ever, the employer bears only the burden of production.97 The employer 
meets this burden by producing evidence sufficient to raise a question of fact.98 
This is not, however, an onerous burden; the employer merely must articulate 
legitimate, nondiscriminatory reasons that respond to the plaintiff’s prima fa
cie case.99 The employer may also produce evidence bearing on its motive, 
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including general hiring practices or employment policies, specific efforts by 
supervisors to increase minority employment, and statistics demonstrating the 
composition of the employer’s workforce.100

facie case); Board ofTrustees of Keene State College v. Sweeney, 439 U.S. 24. 25 n.2 (1978) (employer 
meets burden on rebuttal by simply offering or producing evidence of legitimate, nondiscriminatory 
reasons).

100. See Fumco Constr. Corp. v. Waters, 438 U.S. 567, 580-81 & n.9 (1978) (on rebuttal employer 
may present evidence of motive, including percentage of minority employees, general hiring practices, 
practices of individuals who function as hiring personnel, and statistics demonstrating absence of “ceil
ing” on minority hiring).

101. Bundy. 641 F.2d at 950.
102. See id. at 951-52 (Bundy’s case different because of prior proof of illegal discrimination).
103. Id. The Bundy court did not state explicitly that it was shifting the burden of persuasion None

theless, there are two clear indications that this was the effect of the court’s ruling. First, the Bundy 
court, relying heavily on Day v. Matthews, 530 F.2d 1083 (D.C. Cir. 1976), stated that Day shifted the 
burden of persuasion to the employer after the plaintiff had proved discrimination. Bundy, 641 F.2d at 
952.

Second, the Bundy court’s requirement that the employer provide clear and convincing evidence of a 
nondiscriminatory motive exceeds the measure of proof that typically is associated with meeting the 
burden of production. For example, in Burdine v. Texas Dep’t of Community Affairs, 101 S. Ct. 1089 
(1981), the Supreme Court held that requiring the employer to prove a nondiscriminatory motive by a 
preponderance of the evidence amounted to a shifting of the burden of persuasion. Id. at 1096 If 
proof by a preponderance of the evidence amounts to a shifting of the burden of persuasion, proof by 
clear and convincing evidence logically has the same effect.

104. 530 F.2d 1083, 1086 (D.C. Cir. 1976) (per curiam) (employer who discriminatorily rates em
ployee's performance and delays promotion requests bears burden of persuasion on question of retroac
tive promotion and back pay).

105. See Bundy, 641 F.2d at 952 (Day provides support for shifting burden of persuasion).
106. Day v. Matthews, 530 F.2d at 1086.
107. Id. at 1086 (impossible for employee who is victim of discrimination to recreate past with exact

itude due to employer’s prior actions).

Bundy’s Discussion of Burden of Proof. Initially, the Bundy court sum
marized the allocation of proof scheme set out in McDonnell Douglas.101 The 
court asserted, however, that Bundy’s earlier proof of sexual harassment distin
guished her case from McDonnell Douglas and from other ordinary gender 
discrimination cases.102 Accordingly, the Bundy court declined to follow Mc
Donnell Douglas and ruled that, upon proof of a prima facie case on remand, 
the employer would bear not only the burden of production but also the bur
den of persuasion in showing that no discriminatory motive existed.103

In shifting the burden of persuasion, the Bundy court relied predominantly 
on Day v. Matthews,104 an individual, as opposed to a class action, employ
ment discrimination case.105 In Day, the district court found the employer 
guilty of discriminatorily rating the plaintiffs job performance and delaying 
his requests for a promotion.106 On the question of relief, the Day court cor
rectly recognized that due to the inaccuracies in the rating system and the con
trol the employer exercised over the material needed to demonstrate its 
liability, the plaintiff would have severe difficulties in proving that he would 
have merited the promotion in the absence of discrimination.107 The Day 
court reasoned that because proof of discrimination would be difficult to ob
tain and because the employer already was proved guilty of discriminatory 
actions leading to these difficulties, the employer should be required to prove 
with clear and convincing evidence that Day would not have received the pro
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motion in the absence of the discrimination.108
In support of this holding, the Day court relied solely on class action 

cases.109 The court, however, failed to explain how it could apply a rationale 
derived from class action cases to a disparate treatment suit brought by an 
individual plaintiff.110 In following Day, the Bundv court applied the same 
class action rationale without explanation.111

Comparing Class Actions to Bundy. Title VII class action cases have
two stages: a liability stage and a remedy stage.112 At the initial liability stage, 
the plaintiff class must prove the existence of a discriminatory employment 
policy.113 At the remedy stage, the burden of proof scheme departs from the 
McDonnell Douglas model. After the class proves that a discriminatory policy 
affected the class as a whole, an individual claimant seeking relief must estab
lish a prima facie case that he was injured by the discriminatory policy.114 
Claimants generally accomplish this by showing that the plaintiff was a mem
ber of the class and was qualified, had applied for, and was denied the posi
tion.115 If, at the remedy stage, the individual establishes this prima facie case, 
the employer then bears the burden of persuading116 the court that its employ-

108. See id. (equitable for uncertainties to be resolved against wrongdoer). Although Day never 
explicitly described its holding in terms of shifting the burden of persuasion, the Bundy court later 
characterized it as such. Bundy, 641 F.2d at 952.

109. See Day v. Matthews, 530 F.2d at 1085 (citing class action cases when allocating burden of 
proof).

110. Other courts have followed Day in requiring the employer to introduce clear and convincing 
evidence at the relief stage of an individual disparate treatment case after the plaintiff has proved 
discrimination on a separate issue See Marotta v. Usery, 24 Fair Empl Prac. Cas. 17, 18-19 (9th Cir. 
1980) (applying Day rationale after Civil Service Review Board made finding of discrimination); Jones 
v. Middendorf, 454 F. Supp. 1276, 1287 (E.D. Okla. 1978) (applying Day rationale after plaintiff 
showed race deciding factor in denial of promotion).

111. See Bundy, 641 F.2d at 952-53 (analogizing to Dav without explanation)
112. See Pettway v. American Cast Iron Pipe Co., 576 F.2d 1157, 1210-13 (5th Cir. 1978) (describing 

bifurcated procedure of title VII class actions), cert, denied, 439 U.S. 1115 (1979). The same bifurcated 
procedure is used in pattern-or-practice suits, which are brought by the government under 42 U.S.C. 
§ 2000e-6(a) (1976 & Supp. Ill 1979) when it has reasonable cause to believe that a person or group is 
engaged in a pattern of discrimination. See International Bhd. of Teamsters v. United States. 431 U.S. 
324. 360 (1977) (nature of pattern-or-practice suit sufficiently similar to class actions to justify applying 
same burden of proof analysis).

113. See Franks v. Bowman Transp. Co., 424 U.S. 747, 772-73 (1976) (class action plaintiffs first 
must prove existence of discriminatory company policies and practices; evidence of individual entitle
ment to relief used at remedy stage); Baxter v. Savannah Sugar Ref. Corp.. 495 F.2d 437, 443-44 (5th 
Cir.) (plaintiff class has initial burden of establishing cognizable deprivation to class, not to individu
als), cert denied. 419 U.S. 1033 (1974); cf. International Bhd. of Teamsters v. United States. 431 U.S. 
324. 360 (1976) (in pattern-or-practice suit brought by government under title VII, government must 
show at initial stage that discriminatory hiring practice exists).

114. See Sledge v J.P. Stevens & Co., 585 F.2d 625, 637 (4th Cir. 1978) (individual claimant bears 
burden of demonstrating injury), cert, denied, 440 U.S. 981 (1979).

115. Different courts require slightly different factual showings at this stage. Compare Sledge v. J.P. 
Stevens & Co., 585 F.2d 625, 637 (4th Cir. 1978) (individual claimant must show he was member of 
class and applied for and was denied job during relevant time), cert, denied, 440 U.S. 981 (1979) with 
Johnson v. Goodyear Tire & Rubber Co., 491 F.2d 1364, 1374-75 (5th Cir. 1974) (individual claimant 
need only show membership in class discriminated against). To demonstrate a prima facie case, the 
claimant need not show that she had applied for the position. See notes 127-28 infra and accompany
ing text (discussing non-applicant’s eligibility at remedy stage).

116 When discussing burdens of proof in title VII cases, courts have demonstrated a marked reluc
tance to state explicitly whether they are referring to burdens of production or burdens of persuasion. 
Nonetheless, there are indications that courts do shift the burden of persuasion at the remedy stage of 
class actions. Courts have enunciated a procedure for resolving doubts against the employer when 
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ment decision was not the result of the discriminatory policy proved in the 
liability stage but rather was for legitimate, nondiscriminatory reasons.* 117 
Courts shift the burden of persuasion at this point because the guilty party, the 
proven perpetrator of a discriminatory policy, should bear the burden of 
resolving the innocent claimant’s entitlement to relief.118

determining whether the claimant was a victim of the discriminatory policy. See Stewart v. General 
Motors Corp.. 542 F.2d 445. 452 (7th Cir. 1976) (ambiguities in what employees would have earned but 
for the discrimination resolved against discriminating employer), cert, denied, 433 U.S. 919 (1977); Bax
ter v. Savannah Sugar Ref. Corp.. 495 F.2d 437, 455 (5th Cir.) (any substantial doubts in determining 
whether claimant was actual victim of discrimination resolved in favor of innocent party), cert denied. 
419 U.S. 1033 (1974). Traditionally, close factual issues would be decided against the party who bears 
the burden of persuasion. See McCormick’s Evidence § 336, at 784 (2d ed. 1972) (burden of persua
sion instructs factfinder how to decide if mind left in doubt).

In addition, one court has held that when the burden shifts at the remedy stage of class action cases, 
the employer must then show by a preponderance of the evidence that nondiscriminatory factors 
caused the complained of employment decision. Sledge v. J.P. Stevens & Co., 585 F.2d 625, 637 (4th 
Cir. 1978). Preponderance of the evidence is a standard formulation of the burden of persuasion in 
civil cases. See generally McCormick’s Evidence § 339, at 793-94 (2d ed. 1972) (discussing use of the 
term “preponderance of the evidence”).

117. See. eg., Franks v. Bowman Transp. Co., 424 U.S. 747, 772, 773 n.32 (1978) (employer may 
prove nondiscrimination with evidence of company’s lack of vacancies or individual’s lack of qualifica
tions); Sledge v. J.P. Stevens & Co., 585 F.2d 625, 637 (4th Cir. 1978) (employer may demonstrate that 
nondiscriminatory factors, such as lack of job openings or individual’s incompetence, caused employ
ment decision); Baxter v. Savannah Sugar Ref. Corp., 495 F.2d 437, 445 (5th Cir.) (employer must 
demonstrate that individual’s promotion denied because of lack of qualifications or for other good and 
sufficient reasons), cert, denied, 419 U.S. 1033 (1974).

118 See, e.g., Franks v. Bowman Transp. Co., 424 U.S. 747, 773 n.32 (1978) (perpetrator of illegal 
act should bear difficult burden of demonstrating that plaintiff would not have been promoted if there 
had been no illegal discrimination); Stewart v. General Motors Corp.. 542 F.2d 445, 452 (7th Cir. 1976) 
(ambiguities in what employees would have earned but for discrimination resolved against discriminat
ing employer), cert. denied, 433 U.S. 919 (1977); Baxter v. Savannah Sugar Ref. Corp . 495 F 2d 437, 
445 (5th Cir.) (any doubts in determining whether claimant was actual victim of illegal discrimination 
resolved in favor of innocent party), cert, denied, 419 U.S. 1033 (1974).

119. See United States v. City of Buffalo, 457 F. Supp. 612, 621-35 (W.D.N.Y. 1978) (court decides 
question of discriminatory hiring requirements separately from question of discriminatory conditions 
of employment), modified on other grounds, 633 F.2d 643 (2d Cir. 1980); Taylor v. Safeway Stores. Inc.. 
365 F Supp. 468. 471 (D. Colo. 1973) (each allegation of class discrimination in hiring, training, and 
discharge examined in turn to determine whether prima facie case established as to each; if not. burden 
of persuasion does not shift), modified on other grounds, 524 F.2d 263 (10th Cir. 1975).

120. Day established that discrimination had caused his lower performance ratings and impaired his 
ability to compete for the promotion. 530 F.2d at 1084. Day sought retroactive seniority and back pay 
to rectify only those injuries alleged to have resulted from the proved discrimination. Id.

121 Id. at 1085. Although he had proved discrimination. Day could receive retroactive seniority and 
back pay only if he would have been promoted even without the discrimination. Id. The court held 

The burden of persuasion in class action cases shifts, however, only when 
the individual plaintiff is seeking relief for an injury caused by the specific 
employer decision proved discriminatory at the liability stage.119 For example, 
if a plaintiff class proves discrimination in hiring, an individual claimant will 
not be able to seek relief at the remedy stage for a different employment deci
sion or policy, such as discharge, and courts will not require the employer to 
bear the burden of persuasion. Because the individual is alleging discrimina
tion in a different practice not already proved discriminatory by the class, he 
must follow the McDonnell Douglas analysis and bear the burden of persua
sion throughout the case.

In Day, the plaintiff proved discrimination in promotion decisions and 
sought relief only for that kind of discrimination.120 The court, therefore, 
shifted the burden of persuasion to the employer.121 Day is directly analagous 
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to the remedy stage of class actions. Bundy, however, is not directly analagous. 
Although Bundy proved that her employer had subjected her to discriminatory 
conditions of employment,122 she did not prove that her employer had acted 
with discriminatory intent when denying her promotion.123 Analogizing to 
class actions, Bundy was attempting to recover for employer actions not 
proved discriminatory at the liability stage. Therefore, if the court were 
strictly applying class action analysis, it would not have shifted the burden of 
persuasion. The court ruled, however, that Bundy could use proof of one kind 
of discrimination—in working conditions—as part of her prima facie case to 
show a different kind of discrimination—in promotions124—thus exceeding the 
limitations in shifting the burden in class actions.

ihat the employer would bear the burden of proof on this question, id., a procedure that mirrors the 
second stage in class actions.

122. Bundy. 641 F.2d at 946.
123. Id. at 948.
124. Id. at 952-53.
125. See note 113 supra and accompanying text (discussing liability stage of class actions).
126. The Supreme Court in Franks v. Bowman Transp. Co., 424 U.S. 747 (1976), inferred that the 

district court had denied the requested relief for unnamed class members partly because of concern that 
some class members may not have been actual victims of discrimination. Id. at 771-72. Notwithstand
ing the district court’s uncertainty, the Supreme Court stated that the employer, a proven discriminator, 
bears the burden of persuasion at the relief stage. Id. at 772-73.

127. See International Bhd. of Teamsters v. United States, 431 U.S. 324. 367 (1977) (denying eligibil
ity for relief because failure to apply could exclude from title VII’s coverage victims of most entrenched 
discrimination who were deterred from applying); United States v. East Texas Motor Freight, Inc., 643 
F.2d 304, 306-08 (5th Cir. 1981) (claimants awarded retroactive seniority in jobs for which they never 
applied after proving that they would have applied but for employer's discriminatory practices); Hair
ston v. McLean Trucking Co., 520 F.2d 226, 231-34 (4th Cir. 1975) (plaintiff’s failure to request transfer 
or promotion not dispositive when request would have been futile).

Bundy is sufficiently analogous to class actions, however, to justify applying 
the same analysis and rationale. In both the Bundy situation and the typical 
class action, the employer has been adjudged guilty of some sort of discrimina
tion. In both instances, it is this discrimination that makes it difficult for the 
plaintiff to prove which position he or she would have merited in a nondis- 
criminatory situation. Thus, the reasoning in class actions, that the party cre
ating the problem should bear the burden of persuasion in resolving it, applies 
equally to Bundy.

Moreover, both the Bundy decision and class action analysis shift the burden 
of persuasion even though uncertainty exists whether the employer actually 
has injured an individual employee. In class actions, determination that a dis
criminatory policy exists at the liability stage does not establish that an indi
vidual claimant was injured.125 Despite uncertainty in identifying the victims 
of the discrimination, courts nonetheless shift the burden of persuasion after a 
claimant establishes a prima facie case of entitlement to relief.126 Similarly, in 
Bundy the court shifted the burden of persuasion even though proof of sexual 
harassment did not make it certain that the employee was denied a promotion 
due to discrimination.

Additionally, some courts shift the burden of persuasion in “failure to hire” 
class actions without requiring the plaintiffs to demonstrate that they actually 
applied for specific positions; claimants need show only that they desired the 
position but believed application would be futile.127 The uncertainty in deter



1981] Expanding Title VII 361

mining whether the non-applicant claimant is an actual victim of discrimina
tion is greater than the uncertainty that exists when determining whether an 
actual applicant is a victim; evidence of a non-applicant’s alleged desire to 
apply might be uncorroborated.128 Uncertainty concerning the victim of dis
crimination, however, was not present in Bundy. In contrast to both the appli
cant and the non-applicant class claimant, Bundy proved that she personally 
was the victim of discrimination attributable to her employer.129 Thus, if 
courts sometimes shift the burden when they are uncertain whether the plain
tiff was a victim, it is even more logical to shift the burden when the plaintiff 
was a proved victim.

128. One student commentator has noted that the justification for permitting non-applicants to claim 
relief rests on the belief that the fact of application is less relevant for minorities when they are deterred 
from applying after learning of the employer’s reputation as a discriminator. Comment. Racial Dis
crimination In Employment: Retroactive Seniority A warded Job Applicants as a Title VII Remedy for 
Hiring Discrimination, 8 U. Tol. L. Rev. 397, 434 (1977).

129. Bundy, 641 F.2d at 952.
130. Compare Winfrey v. Metropolitan Utils. Dist., 467 F. Supp. 56, 60 (D. Neb. 1979) (no title VII 

violation when foreman makes single reference to black adult employee as “boy”) with Brown v. City 
of Guthrie, 22 Fair Empl. Prac. Cas. 1627, 1629 (W.D. Okla. 1980) (title VII violation when male 
supervisor made continual lewd advances to plaintiff-policewoman).

Any concern that plaintiffs will bring frivolous claims and subject employers to costly litigation for 
nonharassing incidents should be mitigated by the traditional judicial protections of summary judg
ment and motion to dismiss. Title VII provides an additional deterrent against frivolous claims by 
allowing courts to assess defendants’ attorney fees against unsuccessful plaintiffs. 42 U.S.C. § 2000e- 
5(k) (1976).

131. See Bundy, 641 F.2d at 943 n.9 (casual or isolated manifestations of discriminatory environ
ment may not raise cause of action under title VII).

Another reason for applying a class action rationale to Bundy is that, al
though assertions of discriminatory conditions of employment and discrimina
tory denial of a promotion are separate claims, they are nonetheless very 
closely related. Because single, isolated incidents of offensive behavior are not 
sufficient to raise a title VII cause of action,130 sexually harassing conditions of 
employment necessarily will be comprised of more frequent and enduring ac
tions.131 These frequent actions, subjecting an employee to repeated unwel
come sexual advances, reveal a disregard for the employee’s sensibilities and 
an insensitivity to pressures inherent in an employer-employee relationship. 
Thus, an employer who discriminates against an employee by creating an at
mosphere of sexual intimidation reveals a pervasive discriminatory attitude 
that is likely to affect the employer when making other employment decisions. 
Because of that likelihood, proof of discrimination in the conditions of em
ployment relates to a claim for promotion like Bundy’s and justifies shifting 
the burden of persuasion to the employer. Therefore, as in class actions, proof 
at the first stage of the process should affect the determination of a remedy at 
the second stage.

Not every proved discriminatory action of the employer, however, will 
demonstrate the pervasive attitude that would justify shifting the burden of 
persuasion. For example, an employer who discriminatorily refuses to transfer 
an employee does not necessarily have the same pervasive discriminatory atti
tude as one who created harassing working conditions. A decision to transfer, 
unlike the ongoing conduct that perpetuated such harassing conditions, is a 
single, discrete act that does not affect other aspects of employment. Thus, 
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only when the proved discrimination is pervasive should the court shift the 
burden of persuasion to the employer for a second claim. Only then is the 
situation closely enough related to class actions to justify applying the analogy.

Apparent Conflicts with Supreme Court Decisions. Although the Bundy
court was justified in applying Day and the class action analysis, the holding in 
Bundy seems to contradict the Supreme Court holdings in McDonnell Douglas 
and Texas Department of Community Affairs v. Burdine,132 133 In Burdine, the 
Supreme Court explained and reaffirmed the allocations of burdens of proof 
set out in McDonnell Douglas.m Using very broad language, the Court stated 
that “[t]he ultimate burden of persuading the trier of fact that the defendant 
intentionally discriminated against the plaintiff remains at all times with the 
plaintiff.”134 The Court’s decision in McDonnell Douglas to allocate the bur
den of persuasion to the plaintiff, which was reiterated in Burdine, grants the 
employer a significant advantage; after presentation of the evidence, the 
factfinder must resolve any doubts that remain in favor of the employer.135

132. 101 S. Ct. 1089, 1093 (1981) (in title VII cases plaintiff retains ultimate burden of persuasion).
133. Id. at 1094-95.
134. Id. at 1093.
135. See McCormick’s Evidence § 336, at 784 (2d ed. 1972) (if in doubt, factfinder must decide 

against party with burden of persuasion); 9 Wigmore, Evidence § 2485, at 285-86 (rev. ed. 1981) 
(party with burden of persuasion loses if factfinder in doubt after all evidence presented).

136. 101 S. Ct. at 1092.
137. Id.; see Burdine v. Texas Dep’t of Community Affairs, 608 F.2d 563, 568 (5th Cir. 1979) (plain

tiff met only prima facie showing of discrimination in promotion), vacated and remanded on other 
grounds, 101 S. Ct. 1089 (1981).

138. Bundy, 641 F.2d at 946.
139. Id. at 952.

Despite the broad language of Burdine, Bundy’s employer should not have 
this advantage. In typical discrimination cases, such as McDonnell Douglas 
and Burdine, the employer justifiably can claim that until the plaintiff has 
proved the existence of discrimination there is no reason to believe that the 
employer made a discriminatory employment decision. For example, al
though the plaintiff in Burdine alleged that her employer discriminated on the 
basis of sex,136 she had not yet proved discrimination by the employer.137 In 
Bundy, however, the plaintiff already had proved discrimination by her em
ployer.138 To follow the Burdine and McDonnell Douglas allocation in a case 
like Bundy would afford an unwarranted procedural advantage to employers 
who already had been adjudged guilty of discrimination.

C. THE STANDARD OF PROOF

The Bundy court not only shifted the burden of persuasion, but also imposed 
a higher standard of proof on the employer. Specifically, it required the em
ployer to prove with clear and convincing evidence that it denied Bundy’s pro
motion for nondiscriminatory reasons.139 Although the court did not explain 
why it raised the standard of proof beyond the preponderance of the evidence 
standard, the abnormally serious discriminatory behavior of Bundy’s supervi
sors and the inaction of the employer when notified of the problem justify the 
court’s action. One supervisor, for example, frequently summoned her into his 
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office and questioned her about her sexual desires.140 The same supervisor 
discouraged Bundy from properly performing her job, suggesting instead that 
she use the time allocated for field visits for sexual liaisons with him at his 
apartment.141 Additionally, he extended the intimidation at the workplace 
into her home when, after obtaining her unlisted phone number from the per
sonnel department, he called her during the evening to make further ad
vances.142 The same supervisor retained the discretion to grant or deny a 
recommendation for promotion, thus exercising important control over her 
employment.143

140. Bundy, 19 Fair Empl, Prac. Cas. at 830 Burton, Bundy’s supervisor at that time, suggested to 
Bundy that she enjoyed horseback riding because of her need for sexual relief. Id. Additionally, he 
suggested she visit his apartment to read some sexual material he had that supported this suggestion. 
Id. at 830-31. Because of the supervisor’s authority, Bundy feared refusing to go to his office; she did 
refuse, however, to visit his apartment. Id. at 831

Another supervisor said to Bundy, “You are a fine momma ... 1 have been trying to get you to go to 
bed and you keep turning me down.” Id. He also invited her to “lay up" with him at a motel and to 
travel with him to the Bahamas. Id. \ third supervisor responded to Bundy’s complaint of sexual 
advances by the first two by saying “I want to take you to bed myself," and suggested a trial relation
ship. Id.

141. Id. Bundy rejected these suggestions. Id.
142. Id.
143. See id. at 830 (supervisor made all recommendations in respect to hiring, promotion, and 

firing).
1«. Bundy. 641 F.2d at 943.

In the face of Bundy’s complaints about this harassing behavior, Bundy’s 
employer responded ineffectively. The employer had full notice of the harass
ment but did virtually nothing to stop or even investigate the practice.144 
These circumstances apparently persuaded the Bundy court that the discrimi
natory motive that permitted these conditions of employment presumptively 
caused the employer to deny Bundy a promotion. Overcoming this presump
tion in favor of a finding of discrimination, therefore, should require a showing 
of clear and convincing evidence by the employer.

III. Conclusion

In Bundy v. Jackson, the court defined “conditions of employment" in title 
VII to include the psychological and emotional aspects of the employees’ 
working environment. In so defining the statute’s language, the court applied 
to sexual harassment an interpretation already accepted in title VII claims for 
discrimination based on race, color, national origin, and religion. This ruling 
expands the relief available to harassed employees by enabling them to seek an 
injunction against further harassment. The court’s ruling also eliminates the 
plaintiff’s need to prove resistance to the advances and a retaliatory action on 
the part of the employer.

Furthermore, if a plaintiff proves the existence of a discriminatory environ
ment and establishes a prima facie case that the employer took retaliatory ac
tion, the employer must persuade the court with clear and convincing evidence 
that it had legitimate, nondiscriminatory reasons for the employment decision. 
This ruling expands upon McDonnell Douglas by denying employers who al
ready have been proved to discriminate the advantage of having the plaintiff 
retain the burden of persuasion throughout. The Bundy court apparently be
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lieved that the proof of discrimination in conditions of employment and its 
pervasive nature justified granting this advantage to the employee instead. As 
this comment has demonstrated, courts have used a similar rationale in shift
ing the burden of persuasion in title VII class action cases. By shifting the 
burden of persuasion to the employer and increasing the standard of proof, the 
Bundy decision should serve to deter employers from allowing harassing con
ditions to exist and to enhance harassed employees’ access to injunctive relief.

Sara Beth Meier
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