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The Good Faith Exception to the Exclusionary 
Rule: Deregulating the Police and
Derailing the Law

William J. Mertens*
Silas Wasserstrom**

For many years, courts and commentators have criticized the fourth 
amendment exclusionary rule as being both a device for “freeing the 
guilty, ” and an ineffective deterrent of illegal police conduct. Recently, 
this criticism has assumed a more tangible form; in United States v. 
Williams, an en banc majority of the Fifth Circuit endorsed a “good 
faith ” exception to the rule. In this article. Professor Wasserstrom and 
Mr. Mertens examine the exclusionary rule as a deterrent, and suggest 
that through a variety of methods the rule sufficiently discourages police 
misconduct to justify its retention. In addition, they use the Williams 
decision to illustrate the theoretical limitations of the good faith excep
tion, and to demonstrate the problems it will cause in practice. They 
conclude that the exception will both dilute substantive fourth amend
ment standards and impede the development of fourth amendment law. 
Finally, the authors suggest that the current attack on the exclusionary 
rule may actually mask its critics’ dissatisfaction with the requirements 
of the fourth amendment itself.

I. Introduction

In 1914, the Supreme Court unanimously held in Weeks v. United States' 
that evidence seized in violation of the fourth amendment2 is inadmissible in 
federal criminal prosecutions.3 From its inception, this doctrine, which came 
to be known as the exclusionary rule,4 was bitterly attacked by many commen-

* Chief, Appellate Division, Public Defender Service for the District of Columbia. B.A. 1970. Yale 
University; J.D 1975, Georgetown University Law Center.
" Associate Professor of Law, Georgetown University Law Center. A B. 1964, Amherst College; 

LL B 1967, Yale University. Professor Wasserstrom formerly was Chief of the Appellate Division of 
the Public Defender Service for the District of Columbia.

The views expressed in this article are solely those of the authors, and do not necessarily reflect those 
of the Public Defender Service for the District of Columbia.

1. 232 U.S. 383 (1914).
2. The fourth amendment provides:

The right of the people to be secure in their persons, houses, papers, and effects, against 
unreasonable searches and seizures, shall not be violated, and no Warrants shall issue, but 
upon probable cause, supported by Oath or affirmation, and particularly describing the place 
to be searched, and the persons or things to be seized.

U.S. Const, amend. IV.
3. 232 U.S. at 388.
4. Justice Frankfurter was the first member of the Supreme Court to use the term "exclusionary 

rule.” United States v. Johnson, 319 U.S. 503, 520 (1943). Justice Black, however, was responsible for 
popularizing it as a term to describe the doctrine that evidence obtained in violation of the fourth 
amendment is inadmissable in a criminal prosecution. See, eg.. United States v. Rabinowitz, 339 U.S.

365
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tators.5 Within the Supreme Court, however, the exclusionary rule stirred lit
tle controversy,6 until thirty-five years later when the Court decided Wolf v. 
Colorado ,7

56. 66-70. 71 (1950) (Black. J., dissenting), overruled, Chimel v. California. 395 U.S. 752 (1967); Wolf v. 
Colorado. 338 U.S. 25, 39 (1949) (Black, J., concurring), overruled, Mapp v. Ohio. 367 U.S. 655 (1961); 
United States v. Wallace & Tiernan Co., 336 U.S. 793, 798 (1949) (Black, J., writing for the Court). The 
term is now used to describe the exclusion of evidence on a variety of grounds. See note 52 infra.

5 Wigmore's attack was typical. 4 J. Wigmore, Wigmore on Evidence §2184 (2d ed. 1923). 
Wigmore characterized the method of suppressing evidence as follows:

"Titus, you have been found guilty of conducting a lottery; Flavius, you have confessedly 
violated the Constitution. Titus ought to suffer imprisonment for crime, and Flavius for con
tempt. But no! We shall let you both go free. We shall not punish Flavius directly, but shall 
do so by reversing Titus' conviction. This is our way of teaching people like Flavius to be
have. and of teaching people like Titus to behave, and incidentally of securing respect for the 
Constitution Our way of upholding the Constitution is not to strike at the man who breaks it, 
but to let off somebody else who broke something else.”

Some day, no doubt, we shall emerge from this quaint method of enforcing the law ... 
It will be abandoned only as the judiciary rises into a more appropriate conception of its 
powers and a less mechanical idea of justice.

Id
The most celebrated criticism of Weeks, however, remains that of Justice (then Judge) Cardozo in 

People v Defore, 242 N.Y. 13. 150 N.E. 585 (1926). A single phrase in that case encapsulates the basic 
point made by virtually all of the rule’s detractors: under the exclusionary rule, “[tjhe criminal is to go 
free because the constable has blundered.” Id. at 21, 150 N.E. at 587.

But this way of putting it is misleading, for it implies that if the constable had been more careful, the 
criminal would not go free. This may be so where the constable’s only "blunder” was his failure to 
comply with the warrant requirement where one could have been obtained. When there is no probable 
cause for an arrest, however, it is not the constable's blunder that results in a criminal’s going free. If 
the constable had abided by the constitutional standard, the criminal would still “go free,” because he 
would remain unapprehended. It may be that it is only by virtue of the constable’s blundering—violat
ing the constitutional standard—that the criminal will be prosecuted at all.

6. Although the exclusionary rule itself did not stir great debate within the Supreme Court, the 
nature and scope of the privacy rights protected by the fourth amendment did. In Olmstead v. United 
States. Justices Holmes and Brandéis, in separate dissenting opinions, discussed whether the seizure of 
evidence through a wiretap that involved no physical trespass violated fourth and fifth amendment 
privacy rights. 277 U.S. 438, 469 (1928) (Holmes, J., dissenting), overruled, Katz v. United States, 389 
U.S. 347 (1967); id. at 471 (Brandéis, J„ dissenting).

Professor Posner has described the debate in Olmstead as involving whether the fourth amendment 
protects only the interest “in being left alone”—a right to seclusion—or also an interest in “concealing 
information—a right to secrecy.” R. Posner, The Economics of Justice 272-73 (1981). Ironically. 
Professor Posner borrowed the phrase “the right to be left alone” from Justice Brandéis’ Olmstead 
dissent, 277 U.S. at 478, and used it to describe the right to be free from physical intrusions, or. as he 
put it. “barging ins." R. Posner, supra, at 311-12. Justice Brandéis, however, used the phrase much 
more broadly to extend fourth amendment protection to wiretaps, which involve no physical intrusion. 
He wrote:

The makers of our Constitution undertook to secure conditions favorable to the pursuit of 
happiness. They recognized the significance of man’s spiritual nature, of his feelings and of 
his intellect. They knew that only a part of the pain, pleasure and satisfactions of life are to be 
found in material things. They sought to protect Americans in their beliefs, their thoughts, 
their emotions and their sensations. They conferred, as against the Government, the right to 
be let alone—the most comprehensive of rights and the right most valued by civilized men. 
To protect that right, every unjustifiable intrusion by the Government upon the privacy of the 
individual, whatever the means employed, must be deemed a violation of the Fourth 
Amendment.

277 U.S. at 478 (Brandéis, J., dissenting) (emphasis added). Somehow, this conveys a more enobling 
conception of man than the interest in “concealing information” and in being free from “barging ins” 
would seem to suggest.

7. 338 U.S. 25 (1949), overruled, Mapp v. Ohio, 367 U.S. 643 (1961). Although the exclusionary rule 
did not divide the Court until Wolf, even before Weeks the Court had vacillated about whether the 
fourth amendment itself applied to the states. Compare Adams v. New York, 192 U.S 585, 594, 599
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In Wolf, a sharply divided Court held that the fourth amendment right to be 
secure from unreasonable searches and seizures applied to the states through 
the due process clause of the fourteenth amendment;* 8 nevertheless, the Court 
refused to require the states to enforce the right through the exclusionary rule.9 10 11 
Twelve years later, in Mapp v. Ohio,w the Court overruled Wolf and extended 
the exclusionary rule to the states." After Mapp, the debate over the rule in
tensified. Still, as recently as 1965, one leading commentator saw “no basis for 
assuming that the Court will make any inroads on the Mapp holding tn the 
years ahead.”12

(1904) (suggesting, without deciding, that fourth amendment governed state officials) with Twining v. 
New Jersey. 211 U.S. 78, 92 (1908) (holding that first eight amendments to Constitution applied only to 
federal government).

8. 338 U.S. at 28. The first section of the fourteenth amendment reads in part: “nor shall any State 
deprive any person of life, liberty, or property, without due process of law . . . .” U.S. Const amend. 
XIV, § 1.

9. 338 U.S at 33. Wolf spawned five separate opinions in the Supreme Court, with Justice Frank
furter writing for the majority. Justice Black concurred in both the decision and the reasoning of the 
Court. Id. at 39 (Black, J., concurring). He wrote that although the fourth amendment applied to the 
states, the “exclusionary rule is not a command of the Fourth Amendment but is a judicially created 
rule of evidence,” id. at 39-40, and as such was not applicable to the states.

Justice Douglas dissented. Id. at 40 (Douglas J., dissenting). He argued that the fourth amendment 
applied to the states, and that “evidence obtained in violation of it must be excluded in state prosecu
tions as well as in federal prosecutions,” id. (emphasis in original), if the fourth amendment was to have 
an effective sanction. Id.

Justice Murphy, joined by Justice Rutledge, also dissented. Id. at 41 (Murphy, J., with Rutledge. J., 
dissenting). He agreed that the fourth amendment applied to the states, id., but contended that: "The 
conclusion is inescapable that but one remedy exists to deter violations of the search and seizure clause 
That is the rule which excludes illegally obtained evidence." Id. at 44. Justice Rutledge also wrote a 
separate dissent calling for application of the exclusionary rule to the states. Id. at 47-48 (Rutledge. J., 
dissenting).

10. 367 U.S. 643 (1961).
11. Id. at 655. Although a five-justice majority overruled Wolf, only four of the five based their 

decision solely on fourth amendment grounds. Justice Black, concurring, felt that the fourth amend
ment alone was not enough to require applying the exclusionary rule to the states, id. at 661-62 (Black. 
J„ concurring), but that “when the Fourth Amendment’s bar against unreasonable searches and 
seizures is considered together with the Fifth Amendment’s bar against compelled self-incrimination, a 
constitutional basis emerges which not only justifies but actually requires the exclusionary rule " Id. at 
662.

12. LaFave, Improving Police Performance Through the Exclusionary Rule—Part I: Current Police 
and Local Court Practices, 30 Mo. L. Rev. 391, 392 (1965). Professor LaFave of the University of 
Illinois Law School has been referred to as “our leading search-and-seizure scholar." Kamisar, Fourth 
Amendment Hatchback, Wash. Post, Oct. 15, 1981, § A, at 29, col. 3. He has written extensively on the 
fourth amendment, and his remarkable three volume treatise. Search and Seizure (1978), clearly estab
lishes his pre-eminence in the field.

13. United States v. Calandra, 414 U.S. 338, 365 (1974) (Brennan, J., with Douglas & Marshall. JJ„ 
dissenting).

It has not turned out quite that way. In the years following that sanguine 
prognosis, the Burger Court had so eviscerated the exclusionary rule that by 
1974, Justice Brennan, its staunchest supporter on the Court, feared that “a 
majority of [his] colleagues [had] positioned themselves to abandon altogether 
the exclusionary rule in search and seizure cases,”13 not only in its application 
to state courts, but in the federal courts as well. So far, at least, it has not 
turned out quite that way either.

Instead, a majority of the Court seems to have accepted Chief Justice Bur
ger’s invitation to “reexamine the scope of the exclusionary rule and consider 
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at least some narrowing of its thrust.”14 The Burger Court has chipped away 
at the rule’s edges, and has consistently confined its application, even in situa
tions where the rule’s purpose would clearly seem to require its extension.15 
Nevertheless, the Court has, thus far at least, preserved the rule in its paradig
matic application as a bar to the government’s direct use in a federal prosecu
tion of evidence seized unconstitutionally from a defendant.16

14 Bivens v. Six Unknown Named Agents of Federal Bureau of Narcotics, 403 U.S. 388. 424 (1971) 
(Burger, C.J., dissenting).

15. See notes 105-09 infra and accompanying text (discussing situations where the Supreme Court 
has declined to extend the exclusionary rule).

16. See note 104 infra.
17. The Bureau of National Affairs, for example, printed the entire text of the Fifth Circuit’s en banc 

decision in Williams in the Criminal Law Reporter. See United States v. Williams, 27 Crim. L. Rep. 
(BNA) 3293 (5th Cir. 1980) (en banc), cert, denied. 449 U.S. 1127 (1981). This distinction is generally 
reserved for Supreme Court opinions.

18. 622 F.2d 830 (5th Cir. 1980) (en banc), cert, denied, 449 U.S. 1127 (1981).
19. Id. at 846.
20. Id. at 847.
21. Id. at 841. Although the Williams court exaggerated when it stated that the Supreme Court has 

“all but explicitly adopted” the good faith exception, four of the justices then on the Court had. at one 
time or another, indicated that they would go along with some modification of the exclusionary rule 
along the lines of Williams’ good faith exception. With the replacement of Justice Stewart by Justice 
O’Connor, there may well be a majority on the Court that favors modifying the rule. See note 32 infra.

22. 622 F.2d at 847.
23. Id.
24. Id.
25. Id.
26. Id.
27. Id. at 841.

Thus, although it may not have been a great surprise, it was still news
worthy17 * when in United States v. Williams'* the United States Court of Ap
peals for the Fifth Circuit, sitting en banc, carved out a sweeping exception to 
the exclusionary rule: “Henceforth in this circuit,” the court announced, 
“when evidence is sought to be excluded because of police misconduct leading 
to its discovery,”19 the evidence should be admitted when the conduct, even if 
“mistaken or unauthorized, was yet taken in a reasonable, good-faith belief 
that it was proper.”20

The Williams court tried to minimize both the novelty and the significance 
of its holding by claiming that the Supreme Court had already “all but explic
itly adopted" an exception to the exclusionary rule for good faith violations of 
the fourth amendment,21 and that its good faith exception would not “under
cut the fourth amendment.”22 Indeed, the Fifth Circuit argued that its deci
sion was not about the fourth amendment at all, but merely concerned the 
reach of the exclusionary rule,23 which the court referred to as but one “device 
... for enforcing the amendment.”24 The court noted that it was simply re
stricting the rule’s application “to conform ... to its underlying purpose: to 
deter unreasonable or bad-faith police conduct.”25 This restriction, the court 
reasoned, would not affect the fourth amendment, because when the violation 
is made in good faith, “no deterrence is called for and none can be had.”26 
Thus, the court concluded that “reason [as well as authority] plainly deman[d] 
explicit recognition of a good-faith exception” to the exclusionary rule.27

This article will seek to demonstrate that the Williams court is plainly wrong 
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on both counts; its sweeping good faith exception is contrary both to author
ity—for it is inconsistent with numerous Supreme Court precedents—and to 
reason—for it is premised on a naive and simplistic understanding of deter
rence. Even though the Fifth Circuit is the only court to have adopted the 
good faith exception, the Williams decision, however obvious its defects, de
serves careful study. Not only is Congress28 now considering codifying some 
form of good faith exception, but the Colorado legislature has already enacted 
one,29 and several courts have cited Williams with approval.30 Moreover, the

28. S. 101, 97th Cong.. 1st Sess., 127 Cong. Rec. S154 (daily ed. Jan. 15, 1981); S. 751. 97th Cong., 
1st Sess., 127 Cong. Rec. S240I-02 (daily ed. March 19, 1981).

S. 101, introduced by Senator Dennis DeConcini of Arizona, would prohibit suppression of evidence 
in a federal criminal proceeding unless the law enforcement official’s violation of the fourth amend
ment was intentional or substantial. S. 101, § 3505(a). The bill provides for a court to determine 
whether a violation was substantial by considering whether the violation was reckless, whether suppres
sion will deter future such violations, the extent to which privacy was invaded, and whether, but for the 
violation, the things seized would have been discovered. Id. § 3505(b). Senator Orrin Hatch of Utah 
and Senator Strom Thurmond of South Carolina introduced S. 751, which would abolish the exclusion
ary rule altogether. S. 751, § 3505. If a federal agent violates the fourth amendment, S 751 authorizes 
the victim to sue the United States government directly. Id. § 2692. Although the bill authorizies 
recovery of actual and punitive damages up to $25,000, it denies punitive damages to victims who have 
been convicted of any offense for which the evidence was seized. Id. S. 751 would also legislatively 
overrule Bivens v. Six Unknown Named Agents of Federal Bureau of Investigation. 403 U.S. 388 
(1971), by denying the victim a cause of action against the individual federal officer who violated his 
fourth amendment rights. S. 751, § 2694. Instead, the offending officer would be subject to disciplinary 
action by the agency for which he works, but only if the agency determines that the officer lacked good 
faith when he conducted the search. Id. § 2693.

A notable feature of both these bills is that they modify or abolish the application of the exclusionary 
rule in only federal criminal proceedings. There was no testimony regarding whether Congress has 
power to overrule by legislation the application of the exclusionary rule to the states.

At hearings held on both these bills, D. Lowell Jensen, Assistant Attorney General for the Criminal 
Division of the United States Department of Justice, testified that although the Department supports 
the “intentional or substantial violation” test of S. 101, it would prefer to see the good faith exception of 
Williams enacted. Hearings Before the Subcommittee on Criminal Law of the Committee on the Judici
ary, Hearings on S. 101 and S. 751, The Exclusionary Rule Bills, 97th Cong., 1st Sess. 23. 25, 32 (1981) 
Jensen argued that Williams was constitutional, but conceded that the question whether Congress could 
constitutionally abolish the exclusionary rule is for the Supreme Court to decide. Id. at 33. Unlike 
Jensen. Steven R. Schlesinger, professor of politics at the Catholic University of America, objected to 
the enactment of a good faith exception, and endorsed instead enactment of a disciplinary action 
against offending police officers and a civil remedy to compensate victims. Schlesinger charged that the 
good faith exception would result in little or no deterrence, make fourth amendment law even more 
impenetrable by making fine distinctions between good and bad faith, and put a premium on the igno
rance of police officers who would have to convince a judge that they were uninformed as to fourth 
amendment standards. Id. at 85. Stephen Sachs, Attorney General of Maryland and former United 
States Attorney for the District of Maryland, testified against both bills. He claimed that the exclusion
ary rule was of constitutional origin and consequently beyond the reach of Congress. Id. at 43. Al
though the good faith exception sounds like a benign and wholesome phrase, Sachs argued, each time 
unconstitutional behavior is excused under the exception, the “benchmarks of fourth amendment com
pliance will drop another notch.” Id. at 52.

29. Colo. Rev. Stat. tit. 16, art. 3, § 308 (signed into law by Gov. Richard Lamm on June 5, 1981; 
H.B 1493, 53d General Assembly, 1st Sess., Session Laws of Colorado Chapter 188, amending article 3 
of title 16, Col. Rev. Stat. 1973, 1978 Replacement Volume) (copy on file at Georgetown Law Jour
nal) Not only does the recently enacted Colorado statute adopt the good faith exception, it also makes 
voluntariness the only requirement for admission of a confession, presumably regardless of whether 
Miranda warnings had been given. Id.

Two state constitutional amendments are pending in California concerning the exclusionary rule. 
One of the amendments would prevent the exclusion of evidence on “independent state grounds" when 
the California Supreme Court has interpreted the state analog of the fourth amendment more narrowly 
than the United States Supreme Court has interpreted the federal right to privacy. S. Const. Amend
ment 7. 1981-82 Sess. of the California Legislature. The second proposed amendment to the California 
constitution would abolish the exclusionary rule in state criminal proceedings. The amendment pro
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Attorney General’s Task Force on Violent Crime relied on Williams in its re
cent report recommending that Congress adopt a good faith exception.31 
Thus, it is reasonable to expect the Reagan administration to propose a modifi
cation of the exclusionary rule along the lines of Williams. In addition, per
haps the most ominous portent of the case’s importance is that five justices of 
the Supreme Court, at one time or another, have indicated that they would 
adopt some form of a good faith exception.32 Analysis of the Williams good

poses to set up a commission to certify police departments. In order to qualify for certification, the 
department must establish procedures for handling police misconduct. Evidence will not be suppressed 
if an officer from a certified police department violates the fourth amendment The only penalty for 
violations of the fourth amendment would be that the department would lose its certification. Assem
bly Const. Amendment 31, 1981-82 Sess. of the California Legislature.

Both houses of the Montana legislature passed a bill that would have abolished the exclusionary rule 
in state criminal proceedings, but Governor Ted Schwinden vetoed the bill. Nat'l L.J., June 8, 1981, at 
1. col. 3. The bill would have subjected offending police officers to civil liability and to disciplinary 
action. These provisions prompted law enforcement officials to lobby Governor Schwinden to veto the 
bill, which he did. Id. at 32, cols. 1-2.

30. Some state courts have applied the good faith exception in limited circumstances, instead of 
adopting a broad rule as the Fifth Circuit did in Williams. See Richmond v. Commonwealth. No. 80- 
CA-136b-MR. slip op at 9 (Ky. July 31, 1981) (search not unreasonable when conducted by police who 
had good faith belief that judicial officer from neighboring county had authority to issue warrant); 
People v. Adams, 442 N.E.2d 537, 541, 439 N.Y.S.2d 877, 881 (1981) (evidence not suppressed when 
seized by police officer under mistaken belief that person who authorized search had actual authority to 
do so). Other courts have stopped short of adopting a good faith exception, but have cited Williams as 
the most recent development in exclusionary rule doctrine. See People v. Eichelberger, 620 P.2d 1067, 
1071 n.2 (Colo. 1980) (en banc) (exclusionary rule not intended to prevent police from carrying out 
their duties when police action is reasonable); People v. Smith. 620 P.2d 232. 235 n.4 (Colo. 1980) 
(exclusionary rule exists to deter willful, flagrant actions by police, not reasonable, good faith ones); 
People v. Pierce, 88 Ill. App. 3d 1095, 1102, 1110, 411 N.E.2d 295, 301, 307 (1980) (Williams test of 
"reasonable and good faith belief by the police in propriety of their conduct” met by state). Bui cf. 
Holloman v. Commonwealth, 275 S.E.2d 620, 622 (Va. 1981) (although court persuaded by Williams 
logic, good faith exception not applicable when police search places that could not reasonably conceal 
objects of search).

31. See Attorney General’s Task Force on Violent Crime, Final Report 56-57 (August 17, 
1981) (Attorney General should support, in both legislature and courts, position that evidence obtained 
in course of reasonable, good faith search not excluded from criminal trials) [hereinafter Task Force 
Report].

32. Chief Justice Burger and Justice Rehnquist have suggested strongly that they are ready to scrap 
the exclusionary rule altogether. Dissenting from a denial of stay in California v. Minjares, 443 U.S. 
916 (1979), they challenged the continued justification for the exclusionary rule and wrote that they 
would have asked the parties to brief the question whether it should be retained. Id. at 916-28 (Rehn- 
quisu J., with Burger, C.J., dissenting from denial of stay). In another opinion, the Chief Justice called 
the rule a “Draconian, descredited device." Stone v. Powell, 428 U.S. 465, 500 (1976) (Burger, C.J., 
concurring).

Justice Powell has written that he would favor a sliding scale approach to the exclusionary rule under 
which evidence obtained by “flagrant” fourth amendment violations would be excluded, but that ob
tained as a result of mere “technical violations” would not. Brown v. Illinois, 422 U.S. 590. 610-12 
(1975) (Powell. J., with Rehnquist, J., concurring in part).

Justice White, expanding on this theme, suggested in Stone v. Powell that the rule “should be sub
stantially modified so as to prevent its application in those many circumstances where the evidence at 
issue was seized by an officer acting in the good faith belief that his conduct comported with existing 
law and having reasonable grounds for his belief.” 428 U.S. 465, 538 (1976) (White, J., dissenting). 
Under While’s approach, two requirements would have to be met before illegally-seized evidence 
would nonetheless be admissible: (1) the policeman must have acted with a good faith belief that his 
conduct was legal (a subjective test); and (2) he must have had a reasonable basis for such a belief (an 
objective test). Id. at 538-40. This is essentially the position adopted by the court in Williams.

At her nomination hearings before the Senate Judiciary Committee, Justice O’Connor refused to 
comment directly on how she would rule on a good faith exception. Because she expects the issue to be 
presented to the Court soon, she did not want to be accused of prejudging the issue. Hearings Before the 
Senate Comm, on the Judiciary, Nomination of Sandra Day O’Connor. 97th Cong., 1st Sess. 143 (Sept. 9, 
1981) (unbound transcripts on file in Senate Document Room). She did testify, however, that evidence 
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faith exception, then, is not merely an evaluation of a lone case, but rather an 
analysis of what may be the next, and perhaps fatal, step in what Justice Bren
nan foresaw as the slow strangulation of the exclusionary rule.* 33

may not have to be excluded if standards were applied that take into account the good faith of police. 
Id at 77-78 (Sept. 10. 1981). She testified that her understanding of the good faith exception is that it 
would apply when a police officer commits a “technical error.” assumes he has a valid warrant that is 
ultimately determined to be invalid, or assumes he is operating under a case holding that has been 
overruled. Id. at 195 (Sept. 9, 1981). She also noted that the police officer’s understanding of the 
particular facts involved should be taken into account. Id. The exclusionary rule may still have to be 
applied, she testified, if “force or trickery or some other reprehensible conduct has been used, but I have 
seen examples of the application of the rule which I thought were unfortunate on the trial court. " Id. at 
78 (Sept. 10, 1981).

33. See United States v. Peltier, 422 U.S. 531, 551 (1975) (Brennan, J., with Marshall, J . dissenting) 
(Court’s opinion depends on understanding of exclusionary rule that “forecasts the complete demise” 
of rule); note 13 supra and accompanying text.

34 This article does not directly address the constitutionality of the good faith exception to the 
exclusionary rule, but only the wisdom of such an exception. If the defendant has a constitutional right 
not to be convicted with evidence illegally seized from him, as some commentators have argued and as 
some of the early Supreme Court cases suggest, then the exception is by definition unconstitutional 
because it woula permit conviction on the basis of such evidence. See Silverthorne Lumber Co. v. 
United States, 251 U.S. 385, 392 (1920) (essence of fourth amendment prohibits any use whatsoever of 
illegally-seized evidence); Weeks v. United States, 232 U.S. 383, 393 (1914) (to have value, language of 
fourth amendment must protect citizens from unlawful seizure and introduction into evidence of per
sonal effects); Schrock & Welsh, Up from Calandra: The Exclusionary Rule as a Constitutional Require
ment, 59 Minn. L Rev. 251, 369 (1974) (defendant has personai constitutional right not to have 
illegally-seized evidence admitted against him); A.B.A. Statement Concerning the Fourth 
Amendment Exclusionary Rule 6 (June 1981) (submitted to the Attorney General’s Task Force on 
Violent Crime) (statement of Prof. William W. Greenhalgh, Chairperson, Criminal Justice Section. 
Legislation Comm.) (federal exclusionary rule is requirement of due process; thus, legislative attempt to 
eliminate rule is facially unconstitutional) (copy on file at Georgetown Law Journal) Nevertheless, the 
Supreme Court has now clearly rejected the idea that the exclusionary rule vindicates the constitutional 
rights of the accused. The Court has held that the rule’s sole purpose is to enforce the fourth amend
ment by deterring police misconduct. United States v. Janis. 428 U.S. 433, 446 (1976). Thus, any attack 
on the constitutionality of a good faith exception must take another direction. See note 100 infra (dis
cussing Janis and outlining argument against constitutionality of good faith exception).

35. 395 U.S. 752 (1969).
36. 389 U.S. 347 (1967).
37. 388 U.S. 41 (1967).
38. 440 U.S. 648 (1979).
39. 445 U.S. 573 (1980).

By examining both the exclusionary rule and Williams, this article will 
demonstrate that neither the Court, nor Congress, should take that step.34 A 
good faith exception, far from having no effect on the fourth amendment, 
would have a devastating impact on its enforcement. If a good faith exception 
were implemented, criminal defendants would have no incentive to pursue 
novel fourth amendment claims, and even when such claims were raised, 
courts would not decide them. Thus, the exception would effectively choke off 
the development of fourth amendment law by any court that adopts it. The 
fourth amendment issues resolved in cases such as Chimel v. California,35 Katz 
v. United States,36 37 Berger v. New Yorkf Delaware v. Prouse,38 and Payton v. 
New York39 might never have been decided, or perhaps even litigated; all in
volved police misconduct that could have been excused under a good faith 
exception.

This article first sets the exclusionary rule in historical perspective, for 
though the Williams good faith exception is plainly inconsistent with Supreme 
Court precedent, its major premise—that the purpose of the rule is deterrence 
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of police misconduct—is firmly grounded in recent Court decisions. This 
premise surely would have shocked the members of the unanimous Supreme 
Court that first formulated the fourth amendment exclusionary rule in Weeks. 
When the rule was conceived, it was not premised on deterrence at all, but on 
an amalgam of values, and was viewed as inextricably bound up with the 
fourth amendment itself. Thus, the Court originally saw the suppression of 
evidence as a necessary consequence of a fourth amendment violation. This 
notion, that the rule is compelled by the Constitution, has given way to the 
view that the rule is only necessary as a means of enforcing the protections of 
the fourth amendment. The Court has thus shifted and successively narrowed 
the rule's underlying rationales to the point that its sole justification is now 
seen as deterrence of police misconduct.

Second, the article discusses the exclusionary rule as a deterrent, and exam
ines the level of deterrence that the exclusionary rule must generate in order to 
justify its continued application. The article will argue that because the exclu
sionary rule is applied to enforce fourth amendment rights, the probable cause 
requirement of the fourth amendment suggests a level of deterrence ample to 
justify the rule—that for every suppression of probative evidence, the rule 
must deter one unfruitful search. Although critics of the rule contend that the 
exclusionary rule does not satisfactorily deter police misconduct, this section of 
the article demonstrates that critics overlook the synergistic effects of a viable 
suppression system. Further, these critics argue that the exclusionary rule 
hampers effective law enforcement by “freeing the guilty,’’ and suggest that a 
tort remedy would be a more appropriate sanction for police misconduct. 
These suggestions are disingenuous; an effective tort remedy would have an 
even greater negative impact on law enforcement, because such a remedy 
would deter more lawful police conduct than does the exclusionary rule, and 
an ineffective tort remedy would not offer any protection for fourth amend
ment rights.

The article next focuses on the decision in United States v. Williams, and 
argues that the Fifth Circuit’s three principal justifications for adopting the 
good faith exception are invalid. First, it will demonstrate that the good faith 
exception does not affect merely the exclusionary rule, but rather diminishes 
the protections of the fourth amendment itself. It will then show that the ex
ception strips the exclusionary rule of an important deterrent effect by permit
ting the introduction of illegally-seized evidence in situations when the rule 
would operate as a “general” or “systemic” deterrent. Finally, it will argue 
that the exception is not consistent with precedent, and is in fact contrary to 
several recent Supreme Court decisions, as well as the principles upon which 
the Court has traditionally resolved fourth amendment issues.

The article uses the Williams decision to illustrate the theoretical limitations 
of the good faith exception, and to highlight the tension and contradictions 
that the exception will cause in practice. A distressingly broad range of mis
conduct will be excused under the good faith exception, for use of the excep
tion almost surely will change the fourth amendment standard for searches 
and seizures from probable cause to general reasonableness.

Finally, the article comments on how Williams mirrors a subtle, but re
vealing, shift in the criticism leveled at the exclusionary rule by its opponents.
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Where formerly the rule was attacked because it failed to deter unlawful police 
conduct, now it is attacked because it deters unlawful conduct all too well. 
These opponents of the rule should be more candid: they should not mask 
their objection to an interpretation of the fourth amendment as an attack on 
the exclusionary rule.

II. Williams in Historical Perspective

Like most other provisions of the Bill of Rights, the fourth amendment is 
not self-executing;40 it simply recognizes that the people have a right to be 
secure from unreasonable searches and seizures.41 The first clause of the 
amendment commands that this right “shall not be violated,” and the second 
requires that warrants “shall issue” only when specifically limited in scope and 
supported by a minimum quantum of evidence—probable cause.42 Nowhere 
does the fourth amendment prescribe, however, what consequences must fol
low from a search or seizure that is either unreasonable or conducted in viola
tion of the warrant requirement.

40. It was many years before the courts developed mechanisms to enforce most of the provisions of 
the Bill of Rights The fourth amendment, like the other provisions, did not even arguably apply to the 
states until the fourteenth amendment was adopted in 1868, see Smith v. Maryland. 59 U.S. (18 How.) 
71. 76 (1855) (Constitution restrains only issuance of warrants under federal law and has no application 
to state process), and during the nineteenth century there were relatively few federal criminal prosecu
tions. See note 47 infra and accompanying text Moreover, the Supreme Court did not take much 
interest in state criminal prosecutions until the 1930’s. Thus, the fact that the exclusionary rule was not 
formulated until 125 years after the Constitution’s ratification, and not applied to the states until 1961. 
should be of little significance in assessing its legitimacy or its value. See Kamisar. Is the Exclusionary 
Rule an "Illogical" or “Unnatural" Interpretation of the Fourth Amendment?, 62 Judicature 66. 74-75 
(1978) (discussing relatively recent development of remedies for constitutional violations).

41. See note 2 supra (text of fourth amendment).
42. Id.
43. In attempting to define the relationship between these two clauses, the Court has misread the 

amendment’s history. The Court has suggested that the purpose of the warrant clause was to establish a 
procedural mechanism for safeguarding individual privacy rights; that is, as a way of minimizing the 
likelihood that the unreasonable searches prohibited by the first clause will occur. See generally T. 
Taylor, Two Studies in Constitutional Interpretation 23-46 (1969). History demonstrates, 
however, that the seeds of the fourth amendment, first sown in England and then transplanted to the 
colonies, grew out of a fear of arbitrary searches and seizures conducted pursuant to “general war
rants,” which authorized their bearers to search broadly and at will for evidence of crime. Id. at 38-44. 
In eighteenth-century England, the typical purpose of the general warrant was to root out those sus
pected of seditious libel. Id. at 25-26. The two leading pre-revolutionary English cases striking down 
such warrants were Wilkes v. Wood, 19 Howell’s State Trials 1153 (1763), and Entick v. Carrington. 19 
Howell’s State Trials 1029 (1765). The English exported these general warrants to the colonies in the 
form of writs of assistance, which the King's customs officials used widely to search private premises 
and seize smuggled goods. T. Taylor, supra, at 35-36. These searches and seizures, made pursuant to 
such general warrants, constituted the evil at which the framers directed the protections of the fourth 
amendment. Id. at 38-43.

This intent is evident from the original draft of the amendment, which reads: “The right of the

Thus, if the fourth amendment’s protections are to be enforced, they require 
a remedy that will guarantee the rights granted by its language. Because the 
amendment itself provides no enforcement mechanism, a court called upon to 
enforce the amendment’s protections apparently would have to resolve two 
separate issues. First, it would have to determine whether a fourth amendment 
violation had occurred. This determination would require the court to deline
ate the contours of the right itself, not only by analyzing the relationship be
tween the amendment’s two main clauses,43 but also by giving content to its 
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essential terms: “search,” “seizure,” “unreasonable,” and “probable cause.”44

people to be secured [sic] in their persons, houses, papers, and effects, shall not be violated by warrants 
issuing without probable cause, supported by oath or affirmation, and not particularly describing the 
place to be searched and the persons or things to be seized." I Annals of Congress 783 (1789), 
quoted in 1 W. LaFave, Search and Seizure, A Treatise on the Fourth Amendment § 1.1, at 5 
(1978) [hereinafter LaFave, Search and Seizure]. A substantial majority of the delegates voted 
down the amendment as originally proposed. Id. Nevertheless. Representative Benson, the author of 
the rejected language, succeeded in sneaking his language back into the proposed amendment and the 
full Congress approved it in that form. Id. For a thorough account of the origins of the fourth amend
ment, see J. Landynski. Search and Seizure and the Supreme Court ch. 1 (1966); N. Lasson, 
The History and Development of the Fourth Amendment to the United States Constitu
tion (1970).

Although the Court has misread the fourth amendment’s history with respect to the purpose of the 
warrant clause, it has, in light of that history, correctly interpreted the probable cause requirement of 
the amendment as establishing the threshold test for reasonableness of searches and seizures made with 
or without a warrant. See note 44 infra (arguing that probable cause is prerequisite to fourth amend
ment reasonableness). Fearful of both the arbitrariness and the breadth of the writs of assistance, the 
framers adopted the fourth amendment with a dual intent: the purpose of the probable cause require
ment was to ensure that searches and seizures had an adequate basis in fact; the purpose of the particu
larity requirement was to guarantee that they were limited in scope to the persons or things to be seized.

44 The thesis of this article rests in part on the premise that probable cause is a prerequisite to 
fourth amendment reasonableness, at least in the context of arrests and most searches (as opposed to 
stops and frisks). The Supreme Court has stated clearly and repeatedly that probable cause is required 
to support an arrest or, with few exceptions, a search. E.g., United States v. Watson, 423 U.S. 411, 423- 
24 (1976); Carroll v. United States, 267 U.S. 132, 162 (1925), cited with approval in Brinegar v. United 
States, 338 U.S. 160, 175-76 (1949); see note 118 infra (discussing exceptions). Although the framers did 
not intend the warrant clause to act as a procedural mechanism for preventing unreasonable searches 
and seizures, they apparently did intend to forbid all searches and seizures made without probable 
cause. See T. Taylor, supra note 43, at 38-44. At the time of the amendment’s adoption, no officials 
tn this country or in England even contemplated entering and searching a house without a warrant. 
Although arrests could be made in public without a warrant, they had to be based on probable cause. 
This requirement raised no problems, however, because at that time arrests almost invariably were 
made after hot pursuit or following a hue and cry, and so were supported by very strong evidence. Id. 
at 27-29. Warrantless searches incident to arrest apparently were routine and did not evoke the fear or 
concern that accompanied the exercise of the general warrant. Id. at 27-29, 39, 43. Thus, searches 
made pursuant to general warrants issued on less than probable cause were not only what the framers 
feared most, they were, generally speaking, the only non-probable cause searches and seizures likely to 
occur at that time.

Surely only a bizarre interpretation of the amendment, either as adopted or proposed, would yield 
the anomalous result of on the one hand requiring probable cause for the issuance of a warrant, and yet 
on the other hand permitting warrantless searches on less than probable cause. To its credit, the 
Supreme Court plainly has rejected any such interpretation. See Wong Sun v. United States, 371 U.S. 
471. 479 (1963) (whether or not requirements of reliability or particularity of information on which 
officer may act are more stringent when warrant absent, they surely cannot be less stringent than when 
warrant obtained); Henry v. United States, 361 U.S. 98, 104 (1959) (although Carroll relaxed require
ments for warrant on grounds of practicality, did not dispense with need for probable cause); cf. Duna
way v. New York, 442 U.S. 200, 208 (1979) (probable cause standard represents accumulated wisdom 
of precedent and experience and defines minimum justification necessary to make amount of intrusion 
involved in arrest “reasonable” under fourth amendment); Brinegar v. United States, 338 U.S. 160, 176 
(1949) (“long-prevailing” standard of probable cause embodies best compromise for accommodating 
often opposing interests in safeguarding citizens from rash and unreasonable interferences with privacy 
and in “seeking to give fair leeway for enforcing the law in the community’s protection”). See also 1 
LaFave, Search and Seizure, supra note 43, § 3.1, at 439; J. Landynskj, supra note 43, at 42-43; 
Saltzburg, Forward: The Flow and Ebb of Constitutional Criminal Procedure in the Warren and Burger 
Courts, 69 Geo. L.J. 151, 159-63 (1980).

In a forthcoming article. Professor Posner argues that the exclusionary rule should be scrapped, and 
that the fourth amendment should be viewed simply as subjecting the police (and their governmental 
employers) to tort liability for unreasonable searches and seizures. R. Posner, Rethinking the Fourth 
Amendment 1-2 (Sept. 22, 1981) (unpublished) (copy on file at Georgetown Law Journal). Under Pos
ner’s approach, a search or seizure would not be unreasonable simply because it was made without 
probable cause; rather, the test in all cases would be whether the benefits to society reasonably expected 
to flow from the search and seizure outweighed the anticipated costs to legitmate privacy interests. Id. 
at 26-32. A criminal’s interest in avoiding detection and conviction for his commission of a crime 
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Second, the court would need to decide what consequences should attach when 
the government carries out an unreasonable search, however defined. Al
though such a two-step inquiry might seem to have been required, the 
Supreme Court, in its early encounters with the provision, did not divide its 
analysis in this manner. Only within the last thirty years has the Court bifur
cated its fourth amendment analysis into two distinct inquiries.45

For almost 125 years after the adoption of the Bill of Rights, the courts 
entertained virtually no suits, either civil or criminal, brought under the fourth 
amendment. During that period, the amendment applied only to the federal 
government,46 which in those simpler times had few laws and only a small 
contingent of agents to enforce them.47 Even at the state and local levels, the 
first organized police forces did not appear until well into the nineteenth cen
tury.48 Moreover, there were, of course, no telephones to tap or electronic bugs

would not be counted as such an interest. Id. at 4-5. Moreover, Posner would apparently impose no 
constitutional limits on the legislative power to authorize arrests or searches (as long as they were 
warrantless!) on less than probable cause. Id at 30-32. In other words, the legislature could, consistent 
with the Constitution, empower the police to search, arrest, and interrogate on the slightest suspicion. 
The victim of a particular search, however, would still be entitled to relief in a tort action if he could 
show that the search was "unreasonable" because its anticipated costs to privacy interests outweighed 
the anticipated benefits to society. Posner suggests that these costs and benefits would then be weighed 
by the jury.

There are both practical and doctrinal defects in this proposal. How, for example, are the aoristic 
benefits to society of apprehending someone who has committed a particular crime to be weighed by 
the police, and later the jurors? Are they to consider, and put a monetary value on: the likelihood and 
severity of future criminal conduct by the suspect, the likelihood of his rehabilitation if he is appre
hended. the gain in general deterrence if he is caught, the demoralization costs to the victim and others 
if he is not caught, and so on? Can we really trust the police and juries to put a value on other people's 
privacy, particularly when those who are most likely to be subject to coercive and intrusive police 
action are members of minority groups, and thus are least able to protect themselves through the polit
ical process?

Moreover, because society collectively determines what conduct should be made criminal and the 
"seriousness” of particular crimes, it is hard to see why, on a purely cost-benefit analysis, the Constitu
tion should be seen as imposing any anti-majoritarian limits on the legislature’s power to authorize 
coercive police conduct aimed at preventing crime. Indeed, even the third degree may be reasonable, 
that is, cost-effective, on some occasions. The reason that a simple majority cannot institute a police 
state is not that it is uneconomic, but rather that it is prohibited by provisions of the Bill of Rights, most 
importantly by the fourth amendment.

Posner contends, however, that the probable cause requirement of the warrant clause does not stand 
in the way of his proposal, arguing that the clause should not be read as setting the standard for arrests 
and searches without a warrant. Id. at 30. He maintains that the warrant clause would not be superflu
ous even if its specific requirements did not apply to warrantless searches because the police still would 
need a common law or statutory basis to make a warrantless arrest or search. Id. at 28 n 56 The 
warrant clause, on this reading, simply ensures that where the basis for the arrest or search is a warrant, 
the requirements of the warrant clause will be met Posner also argues that the clause prevents the 
police from "a more secure defense of legal process” where a search is conducted pursuant to a warrant. 
Id. This fails to explain, however, why the warrant clause should require a fixed quantum of proof— 
probable cause—to support a warrant, if the reasonableness requirement of the first clause does not also 
presuppose probable cause for warrantless searches or seizures. Posner recognizes that the acceptance 
of his interpretation will depend on the weight given to the principle of stare decisis in the fourth 
amendment area. Id. at 2.

45. The Court first undertook this bifurcated analysis of fourth amendment questions in Wolf v. 
Colorado, 338 U.S. 25, 28-32 (1949).

46 The fourth amendment was not applied to the states until Wolf v. Colorado. 338 U.S. 25, 27-28 
(1949).

47. See California v. Minjares, 443 U.S. 916, 927 (1979) (Rehnquist, J., with Burger, C.J., dissenting 
from denial of stay) (list of federal criminal statutes has greatly expanded).

48. The modem police system originated in 1829 when Sir Robert Peel, as Home Secretary, initiated 
a new metropolitan constabulary pursuant to a Parliamentary Bill authorizing the action. V Folley, 
American Law Enforcement 61 (1980). The new force stressed discipline, semi-military organiza- 
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to plant. Nineteenth-century law enforcement officers could not base their ar
rests on other standard twentieth-century investigative techniques such as fiber 
analysis, photographic identifications, or information transmitted by police ra
dio. Instead, arrests were almost invariably made on or near the scene of the 
crime in response to a “hue and cry,”* 49 and there were few fourth amendment 
challenges to police determinations of probable cause.50

tion and operation, and high-quality staff. Id. Headquartered on a small side street called “Scotland 
Yard." the constables’ effective operation quickly gained the esteem and respect of an initially wary 
public. Id. at 62-63. The members of the force soon became known as “peelers” or "bobbies” out of 
respect for Sir Robert Peel. Id. at 63.

The first American police officers were parish constables, appointed during colonial rule. Id. at 67. 
Because America was predominantly rural until the twentieth century, municipal police departments 
grew slowly Initially, cities were concerned primarily with security during the evening hours, and as 
they grew, they established routinized night watches Id. at 67-68. Boston founded the first night watch 
in ¡636. with similar forces arising in New York in 1658, and in Philadelphia in 1700. Id. at 70. Not 
until the mid-1800s did American cities, following the British pattern, institute daytime police patrols. 
Id.

49. W. Sheppard. The Offices of Constables ch. 8, § 2, no. 4 (London, c. 1650). quoted in T. 
Taylor, supra note 43, at 39.

50. Until fourth amendment privacy was held to be enforceable against the states in Wolf v. Colo
rado. 338 U.S. 25 (1949), fourth amendment “probable cause" issues could only arise when federal 
officials were involved or under state constitutions with a probable cause requirement. Id. at 28.

51. Prior to the turn of the century, only three cases contesting substantive fourth amendment issues 
reached the Supreme Court. This may have occurred simply because the Court’s appellate jurisdiction 
was not expanded to include any criminal cases until 1891. See 26 Stat. 826, § 5 (1891) (conferring 
Supreme Court jurisdiction over “cases of conviction of a capital or otherwise infamous crime"). See 
also 13 C. Wright, A. Miller & E. Cooper. Federal Practice and Procedure § 3503, at 8 (1975) 
(no Supreme Court review of federal criminal cases under Judiciary Act of 1789). Of the 25 cases 
involving searches and seizures that the Supreme Court decided between Weeks and the repeal of 
prohibition in 1933, 24 of them involved gambling, bootlegging, or narcotics offenses. Harris v. United 
States, 331 U.S. 145, 175-81 (1947) (Frankfurter, J., with Murphy & Rutledge. JJ.. dissenting).

52. 232 ILS. 383 (1914). Among the items seized were books, letters, bonds, mining certificates, an 
old newspaper, clothes, candy, and a tin box. Id. at 387. The property was taken by the government to 
be used for evidence in its prosecution of the defendant for unlawful use of the mails to transmit lottery 
tickets. Id at 388. Only the letters, however, were introduced at trial. Id. at 394.

Weeks was the first case in which the Court excluded evidence solely on fourth amendment grounds. 
In Boyd v. United States, 116 U.S. 616 (1886), the Supreme Court excluded evidence acquired in viola
tion of the defendent’s fourth and fifth amendment rights. Id. at 633-35. The Court held unconstitu
tional a statute that forced a person to produce, upon court order, any document that might tend to 
prove a non-criminal allegation by the government of the violation of a revenue law, or else have the 
allegation taken as confessed. Id. Although the law technically applied to civil proceedings, the Court 
found that it fell within the fourth and fifth amendments because its provision for forfeiture and penal
ties were of a quasi-criminal nature. Id. at 634. The Court grouped the fourth and fifth amendments 

The turn of this century, however, brought a rapid proliferation of federal 
criminal laws, and with it, a vast increase in the number of searches, seizures, 
and federal criminal prosecutions.51 Increasingly, defendants sought to pre
clude the government from using against them evidence obtained through al
legedly unconstitutional searches or seizures conducted by its agents. Thus, 
both the task of defining the scope of fourth amendment rights and of deter
mining how such rights were to be enforced arose in the context of federal 
criminal prosecutions.

It was in this context that the Supreme Court, rebelling against the notion 
that it should sanction unconstitutional searches, ruled that the government 
may not use evidence obtained through the misconduct of its agents. When 
this “exclusionary rule” was first formulated in Weeks v. United States,52 it was 
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not a consciously-chosen device for deterring fourth amendment violations.53 
Rather, it was simply the the natural outgrowth of the prevalent form of litiga
tion, federal criminal prosecutions, which consistently raised fourth amend
ment issues.

together because "the seizure of a man's private books and papers against him is (not) substantially 
dinerent from compelling him to be a witness against himself." Id. at 633.

Before Weeks. only one state excluded evidence obtained in violation of a state constitutional provi
sion prohibiting unreasonable searches. State v Sheridan. 121 Iowa 164, 96 N.W. 730 (1903), died in 
Wolf v. Colorado, 338 U.S. 25, 34 app. (1949). In the 35 years between Weeks and Wolf. 16 states 
chose to follow the Weeks rule, while 30 states rejected it Wolf v. Colorado, 338 U.S. al 29.

Otherwise admissible evidence may also be excluded for other reasons, for example: (I) to protect 
the defendant's fifth amendment privilege against self-incrimination, see Miranda v. Arizona, 384 U.S. 
436. 467 (1966) (accused must be effectively apprised of rights during in-custody interrogations to com
bat inherent pressures to incriminate himself); Rogers v. Richmond, 365 U.S. 534, 543-44 (1961) (ad
missibility of defendant’s confession dependent upon whether law enforcement officials compelled 
confession, not upon truthfulness of confession); (2) to protect the defendant's sixth amendment right 
to counsel, see Brewer v. Williams, 430 U.S. 387, 394-95. 406 (1977) (affirming exclusion of evidence 
obtained through self-incriminatory statements elicited in violation of defendant's right to counsel); 
(3) to safeguard a defendant’s due process right to avoid conviction based on unreliable identification, 
see Manson v. Brathwaite, 432 U.S. 98, 112-14 (1977) (reliability of identification assessed by examin
ing totality of circumstances); Stovall v. Denno, 388 U.S. 293, 302 (1967) (due process denied by con
frontation unmistakably suggestive and conducive to mistaken identity); (4) to protect rights created by 
state constitutional provisions, see State v. Kaluna, 55 Hawaii 361, 369-71, 520 P.2d 51, 58-59 (1974) 
(protections of Hawaii Bill of Rights can be extended beyond parallel provisions of federal Bill of 
Rights; affirming order suppressing drugs seized in pre-incarceration search for weapons because pack
et containing drugs searched out of curiosity); (5) to ensure rights mandated by a federal statute, see 18 
U.S.C. § 2515 (1976) (prohibiting use of evidence seized outside scope of statutory scheme regulating 
wiretapping); or (6) as an exercise of a court's supervisory powers. See McNabb v. United States, 318 
U.S. 332. 341-42 (1943) (evidence acquired through involuntary confession excluded in exercise of 
Court’s supervisory authority over administration of criminal justice in federal courts).

This article is concerned only with the exclusion of evidence obtained in a search or seizure that 
violated the fourth amendment to the United States Constitution, and the term "exclusionary rule" 
shall be used to refer only to such evidence.

53. Justice Holmes summarized the premise behind an exclusionary policy in a simple proposition: 
“The essence of a provision forbidding the acquisition of evidence in a certain way is that not merely 
evidence so acquired should not be used before the Court, but that it should not be used at all." 
Silverthorne Lumber Co. v. United States, 251 U.S. 385, 392 (1920). During its early stages, the reach 
of the exclusionary rule was broad In Silverthorne, for example, the Court held invalid grand jury 
subpoenas because they were based on knowledge obtained from illegally-seized evidence. Id. at 392.

54. See generally Schrock & Welsh, supra note 34. at 257-60. Founding their position upon a "uni
tary model” of government, the authors stress that a court's admission of evidence derived from the 
improper conduct of police makes the judiciary “vicariously responsible” for the executive’s wrong. Id. 
at 258, 260. The entire government has thus denied a “fair prosecution” to a defendant Id. at 258. 
The authors rely mostly upon the dissenting opinions of Justices Holmes and Brandeis in Olmstead v. 
United States. See note 56 infra. They argue, however, that those dissenting opinions merely make 
“vivid the unitary thinking pioneered in Weeks.” Schrock & Welsh, supra, at 258 n.25.

Even among judges who at other times may have expressed skepticism about the exclusionary rule, 
this “unitary thinking” may have its appeal. In Crews v. United States, 369 A.2d 1063 (D.C. 1977), 
rev’d, 389 A.2d 277 (D.C. 1978) (en banc), rev'd, 445 U.S. 463 (1980), Judge Stanley S. Harris noted 
both the “social costs” of the exclusionary rule, and its “limited efficacy" as a deterrent. Id. at 1069 n.7. 
Recently, in Smith v Whitehead, No 79-526 (D.C. Sept 10, 1981), Judge Harris dissented from the 
majority’s affirmance of a jury award of damages in an action in conversion that was brought against 
several police oficers. The officers, while executing a search warrant for drugs and evidence of drug 
dealing, seized large numbers of household items from a private home. Id., slip op. at 3-5 Because the 
officers, whether or not correctly, believed that the property had been received as payment for drugs, 
and hence could be used as evidence in court, Judge Harris concluded that the police lacked the intent 
necessary for conversion. Id. at 35 (Harris, J„ dissenting). In his view, they were merely acting as 
agents of the judiciary. He wrote: “As officers seizing items pursuant to a search warrant, they acted on

There were several distinct normative principles underpinning the Weeks 
exclusionary rule: first, that it was simply unfair to convict a defendant on the 
basis of evidence unlawfully seized from him;54 second, that it was an addi
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tional unlawful invasion of his privacy to admit such tainted evidence at his 
trial;55 third, that the government should not be able to profit from the wrong
doing of its agents;56 and fourth, that the integrity of the federal courts should 
not be compromised through the admission of unlawfully-seized evidence.57 58

behalf of the court which authorized the warrant. . . . [T]hey intended merely to seize evidence on 
behalf of the court for possible use in a criminal prosecution.” Id. (citation omitted). If the police are 
judicial agents when they conduct seizures—at least those pursuant to a warrant—then the illegal con
duct of the police should be imputed to the courts, unless they disavow the officers’ actions through 
exclusion of evidence. Thus, Judge Harris has unwittingly articulated the philosophical basis for a 
theory of the exclusionary rule not grounded on deterrence

55 The early exclusionary rule cases generally involved the illegal seizure of private papers. See, 
eg., Silverthorne Lumber Co. v. United States, 251 U.S. 385, 391-92 (1920) (grand jury subpoena based 
on illegally-seized papers held invalid); Weeks v. United States, 232 U.S. 383, 398 (1914) (letter seized 
illegally from defendant by federal official without warrant); Boyd v. United States, 116 U.S. 616. 638 
(1886) (notice to produce invoices held erroneous and unconstitutional). Exclusion of evidence to pre
serve personal privacy, however, lost much of its appeal as evidence challenged by motions to suppress 
tended increasingly to be either contraband or stolen property. This precept was explicitly rejected by 
the Court in United States v. Calandra, 414 U.S. 338, 347 (1974) (purpose of exclusionary rule not to 
remedy invasions of individual privacy, but rather to deter future unlawful police conduct). See notes 
95-98 infra and accompanying text (discussing Calandra)

56. See Silverthorne Lumber Co. v. United States, 251 U.S. 385, 392 (1920) (government prevented 
not only from presenting unlawfully seized papers in evidence against defendant, but also from using 
information acquired from papers). In his dissent in Olmstead v. United States, Justice Brandeis wrote 
what is perhaps the most memorable statement of this principle:

If the Government becomes a lawbreaker, it breeds contempt for law; it invites every man to 
become a law unto himself; it invites anarchy. To declare that in the administration of the 
criminal law the end justifies the means—to declare that the Government may commit crimes 
in order to secure the conviction of a private criminal—would bring terrible retribution. 
Against that pernicious doctrine this Court should resolutely set its face.

277 U.S. 438, 485 (1928) (Brandeis, J„ dissenting). In a separate opinion. Justice Holmes agreed with 
Justice Brandeis that the government should not profit from its criminal acts: “We have to choose, and 
for my part I think it a less evil that some criminals should escape than that the Government should 
play an ignoble part.” Id. at 470 (Holmes, J„ separate opinion).

57. The Weeks Court stated:
The tendency of those who execute the criminal laws of the country to obtain conviction by 
means of unlawful seizures and enforced confessions, the latter often obtained after subjecting 
the accused persons to unwarranted practices destructive of rights secured by the Federal 
Constitution, should find no sanction in the judgments of the courts which are charged at all 
times with the support of the Constitution and to which people of all conditions have a right 
to appeal for the maintenance of such fundamental rights.

232 U.S. at 392. After the fourth amendment was applied to the states, the Court relied on the "impera
tive of judicial integrity” to prevent the introduction of evidence, unlawfuly seized by state officials. 
See note 75 infra and accompanying text.

58. 338 U.S. 25 (1949). Though you would not know it from the five rather abstract and antiseptic 
opinions that the sharply divided Supreme Court produced in Wolf, the case involved the prosecution 
of a physician for conspiracy to commit abortion. The evidence against him included appointment 
books seized from his office. Wolf v. People, 117 Colo. 279, 281, 187 P.2d 926, 927 (1947), Wolf v. 
People, 117 Colo. 321, 322, 187 P.2d 928, 929 (1947), affd, 338 U.S. 25 (1949).

As long as the fourth amendment governed only the conduct of federal offi
cials, these principles coexisted harmoniously, and the Court had no need to 
consider their relationship. When the Court attempted to apply the fourth 
amendment to the states, however, this harmony was shattered. The disso
nance resulted from the Court’s severing the inquiry into whether the govern
ment had violated the defendant’s fourth amendment rights from that of 
whether to apply the exclusionary rule.

In Wolf v. Colorado f the Supreme Court for the first time ruled that the 
core value protected by the fourth amendment—“the security of one’s privacy 
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against arbitrary intrusion by the police”59—was “implicit in the concept of 
ordered liberty and as such enforceable against the states through the Due 
Process Clause” of the fourteenth amendment.60 The Court ruled, however, 
that the Constitution did not require a state to enforce this right through the 
exclusionary rule.61 Although the Court had originally considered the rule an 
essential ingredient of the fourth amendment, the majority in Wolf reduced the 
status of the rule to merely “a matter of judicial implication,”62 and “re
manded” those defendants aggrieved by unconstitutional police conduct to 
“such protection as the internal discipline of the police, under the eyes of an 
alert public opinion may afford.”63

59. 338 U.S. at 27.
60. Id. at 27-28. The Court did not incorporate at once the whole of the fourth amendment into the 

fourteenth amendment. The Court in Wolf took the first step. The range of the fourth amendment 
interests encompassed by Wolf remained unclear, however, until the Court ruled in Ker v. California. 
374 U.S. 23 (1963), that the fourth amendment applied with full force to the states, and that the consti
tutional standards governing federal officials also apply to state officials. Id. at 33. Until it extended 
the exclusionary rule to the states in Mapp v. Ohio, 367 U.S. 643 (1961), there were simply no cases 
requiring the Court to elucidate just what constraints the fourth amendment imposed on state officials 
through the fourteenth amendment. This tends to bear out the thesis of this article: without the exclu
sionary rule, the contours of the fourth amendment remain undeveloped.

61. 338 U.S. at 33. Prior to Wolf, several states had provisions similar to the fourth amendment L 
Friedman. A History of American Law 132-33 (1973). Some of these states enforced their fourth 
amendment surrogates with judicially-created exclusionary rules. See Wolf v. Colorado, 338 U.S. at 
34-38 (Tables B, D, F, I) (setting forth cases in which states adopted exclusionary enforcement meas
ures). By leaving enforcement of the fourth amendment to the states. Wolf did not alter the states’ 
practices regarding the exclusionary rule.

62. 338 U.S. at 28.
63. Id. at 31.
64. See Allen, Federalism and the Fourth Amendment: A Requiem for Wolf, 1961 Sup. Ct. Rev. 1, 5 

(Wolf contained “seeds of its downfall”; Court recognized broad federal right but relegated it to 
“tender mercies” of states for enforcement).

65. 338 U.S. at 31.
66. Although the Court recognized that “in practice the exclusion of evidence may be an effective 

way of deterring unreasonable searches” it concluded that “incidence of such conduct by [state] police 
[may be) too slight to call for” the remedy of exclusion, and that the “public opinion of a community” 
may exert sufficient influence on the police. Id. at 31-32.

The Court's analysis in Wolf introduced new concepts that created intolera
ble tensions between state and federal law.64 To begin with, by applying the 
fourth amendment to the states, the Court greatly extended the range of gov
ernment officials subject to the fourth amendment and concomitantly ex
panded the right of people to be secure from unreasonable searches and 
seizures. At the same time, however, the Court left to the police themselves the 
responsibility for seeing to it that those rights were respected. In short, the 
Court created rights, but provided no remedy for their enforcement.

Moreover, the Court for the first time injected the instrumental rationale of 
deterrence of police misconduct into its discussion of the exclusionary rule.65 
At the same time, however, it made clear that it did not view this rationale as 
compelling.66 Furthermore, by using the empirically-based, consequentialist 
rationale of deterrence as support for its refusal to apply the exclusionary rule 
to the states, the Court necessarily undercut one normative theme of the rule: 
that the accused has a personal due process right not to be convicted with 
evidence seized from him in violation of the Constitution. For if there were 
such a right, it should be equally available to state and federal defendants, all 
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of whom enjoy the protections of due process. Thus, by driving a wedge be
tween the fourth amendment and the exclusionary rule, the Court in Wolf 
dealt the rule a blow from which it has never recovered. Although the Court 
said that it “stoutly adhere[d] to” the exclusionary rule of Weeks C1 it never 
adequately explained why, if the rule was unnecessary for the enforcement of 
fourth amendment rights in state courts, it was indispensible in federal courts.

The tension implicit in Wolf soon became unbearable. As the federal courts 
continued to expand the range of fourth amendment protections in the course 
of deciding exclusionary rule cases, the gap between federal and state privacy 
rights began to widen. In those states whose courts did not apply the exclu
sionary rule, the privacy rights protected by the fourth and fourteenth amend
ments remained undeveloped. As a result, while federal law enforcement 
agencies responded by modifying investigatory practices to conform to evolv
ing fourth amendment standards, in states without an exclusionary rule egre
gious and premeditated official misconduct continued; neither the “internal 
discipline” of the police nor “the eyes of an alert public opinion” proved suffi
cient to protect those most likely to be victimized by police lawlessness.67 68 Sev
eral states adopted the exclusionary rule on their own initiative,69 realizing 
that if the command of the Constitution was to be enforced against state of
ficers, it would have to be enforced through the exclusionary rule.

67. id. at 28.
68 See Traynor, Mapp v. Ohio at Large in the Fifty States, 1962 Duke L.J. 319, 323-24 (prior to 

Mapp, fourteenth amendment search and seizure guarantees were not protected by states). In states 
without an exclusionary rule, defendants had no way to object to the admission of evidence on the 
ground that it had been seized in violation of their fourth amendment rights. Some particularly offen
sive seizures, however, were challenged on due process grounds. One such case was Irvine v. Califor
nia. 347 U.S. 128 (1951). In Irvine, tne defendant sought suppression of evidence obtained by the police 
w hen they bugged his home. Acting without a search warrant or probable cause, the police had made 
repeated covert entries into Irvine’s home and had concealed microphones in various places with the 
hope that they would overhear incriminating statements. Id. at 131. In one instance, the transmitter 
was placed in the defendant’s bedroom. Id. The Supreme Court affirmed the petitioner's conviction: 
because there had been no coercion, there was no denial of due process. Id at 133, 138 (plurality 
opinion) At the suggestion of Justice Jackson and Chief Justice Warren, id. at 138, the FBI investi
gated the case for possible federal prosecution of the officers. The investigation revealed that the of
ficers had been acting under orders of the Chief of Police and with full knowledge of the local 
prosecutor. Note, Stale Police, Unconstitutionally Obtained Evidence and Section 242 of the Civil Rights 
Statute. 7 Stan. L. Rev. 76, 94 n.75 (1954). It was cases like Irvine that led the California Supreme 
Court to adopt the exclusionary rule in People v. Cahan, 44 Cal. 2d 434. 445. 282 P 2d 905, 911 (1955). 
See Traynor, supra, at 324 (in period between Irvine and Cahan it became clear that California had to 
adopt exclusionary rule).

69. See Elkins v. United States, 364 U.S. 206, 224-32 (1960) (listing state court decisions on admissi
bility of unlawfully-seized evidence); People v. Cahan, 44 Cal. 2d 434, 445, 282 P.2d 905, 911 (1955) 
(adopting exclusionary rule in California).

70. See generally Geller, Enforcing the Fourth Amendment: The Exclusionary Rule and its Alterna
tives. 1975 Wash. U.L.Q. 621, 629 (Supreme Court made inroads into W'bi/'just a few years after it was 
decided) Mr. Geller’s article provides an excellent discussion of the arguments that have been made 
for and against the exclusionary rule.

71. 342 U.S. 165 (1952).
72. Id. at 174.

Even in the Supreme Court, the erosion of Wolf began almost as soon as it 
was announced.70 71 In Rochin v. California I" the Court held that an exclusion
ary rule, grounded in the due process clause of the fourteenth amendment, 
applied in state criminal prosecutions to evidence obtained through police mis
conduct “so brutal and so offensive to human dignity”72 that it “shocks the 
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conscience.”73 Soon thereafter, in Elkins v. United States f the Court forbade 
the use in federal prosecutions of evidence unlawfully seized by state police 
officers, thereby rejecting the ‘‘silver platter doctrine.”75 Notably, Elkins was 
the first case to be decided explicitly on the deterrence rationale.76

Ultimately, in Mapp r. Ohiof the Court tried to repair the damage by over
ruling Wolf and applying the exclusionary rule to the states.78 Yet where the

73. Id. at 172 In Rochin. three Los Angeles deputy sheriffs entered Antonio Rochin’s home through 
an open outside door during the course of a narcotics investigation. Id. at 166 The officers forced 
open a bedroom door and found Rochin and his wife. Id. The officers saw two capsules on a night 
stand. Id. When the deputies asked "Whose stuff is this?” Rochin grabbed the capsules and swallowed 
them. Id. The three officers unsuccessfully tried to extract the capsules from Rochin’s mouth. Id. 
They then handcuffed Rochin and took him to a hospital Id. At the direction of one of the officers a 
doctor forced a tube down Rochin’s throat against Rochin’s will, and funneled an emetic solution into 
his stomach inducing vomiting. Id. Two capsules were recovered from the vomit, and were found to 
contain morphine. Id.

Though it decided Rochin on due process grounds, the Court for the first time applied an exclusion
ary rule to tangible evidence seized by state officials. Cases coming soon after Rochin demonstrated the 
difficulties with the "shocks the conscience" test. See Breithaupt v. Abram. 352 U.S. 432, 437 (1957) 
(blood test taken while suspect unconscious does not shock conscience): Irvine v. California. 347 U.S 
128. 133 (1954) (Rochin involved element of physical coercion—use of stomach pump—not found in 
illegal surveillance of defendant’s home).

Justice Frankfurter, who authored the opinions in both Rochin and Wolf, dissented in Irvine 347 
U.S. at 142 (Frankfurter. J., with Burton, J., dissenting). Irvine may have made the demise of Wolf 
inevitable, because to many, it demonstrated the ineffectiveness of diluted forms of the Weeks exclu
sionary rule. See Traynor, supra note 68, at 324 (decision in Irvine evinced Supreme Court’s desire for 
states to implement an exclusionary rule).

74. 364 U.S. 206 (1960).
75. Id at 223. In Byars v. United States, 273 U.S. 28 (1927), the Court had ruled inadmissible in a 

federal prosecution the fruits of a search conducted by state and federal officers pursuant to a state 
search warrant that was defective by federal standards. Id. at 29-30 Nevertheless, the Court made it 
clear that participation by federal officials was crucial to the decision. The Court did "not question the 
right of the federal government to avail itself of evidence improperly seized by state officers operating 
entirely upon their own account." Id. at 33. According to Justice Stewart’s majority opinion in Elkins. 
the Court had removed the doctrinal underpinning for admitting evidence unlawfully seized by state 
officials in federal prosecutions in Wolf, when it held that the fourth amendment prohibition against 
unreasonable searches and seizures applied to the states through the fourteenth amendment. Id. at 213. 
Justice Stewart wrote:

For by admitting the unlawfully seized evidence the federal court serves to defeat the slate’s 
(that adopted the exclusionary rule on its own] effort to assure obedience to the Federal Con
stitution In states which have not adopted the exclusionary rule, on the other hand, it would 
work no conflict with the local policy for a federal court to decline to receive evidence unlaw
fully seized by state officers.

Id. at 221. Justice Frankfurter, the author of Wolf, dissented. He viewed it as:
(A] complete misconception of the Wolf case to assume, as the Court does as the basis for its 
innovating rule, that every finding by this Court of a . . . search unreasonable under the 
Fourth Amendment, constitutes an “arbitrary intrusion” of privacy so as to make the same 
conduct on the part of state officials a violation of the Fourteenth Amendment.

Id. at 238 (Frankfurter. J., with Clark, Harlan & Whittaker, JJ„ dissenting).
76. Id. at 217. The Court stated: “The rule is calculated to prevent, not to repair Its purpose is to 

deter—to compel respect for the constitutional guaranty in the only effectively available way—by re
moving the incentive to disregard it.” Id.

77. 367 U.S. 643 (1961).
78. Id. at 655. The Court reasoned that:

Since the Fourth Amendment’s right of privacy has been declared enforceable against the 
States through the Due Process Clause of the Fourteenth, it is enforceable against them by the 
same sanction of exclusion as is used against the Federal Government. Were it otherwise, 
then just as without the Weeks rule the assurance against unreasonable federal searches and 
seizures would be a “form of words,” valueless and undeserving of mention in a perpetual 
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Court had once perceived a kind of natural, immutable affinity between the 
fourth amendment and the rule, since Wolf the Court has seen the relationship 
between them as the product of judicial artifice, and the rule itself as a judicial 
construct requiring explicit, pragmatic justification if it is to survive. Thus, 
although the Court in Mapp invoked a concatenation of normative principles 
to support the extension of the exclusionary rule to the states,79 the bulk of its 
opinion was devoted to a defense of the rule on the empirical basis that it has 
proved to be the only effective means of enforcing the fourth amendment.

charter of inestimable human liberties, so too, without the rule the freedom from state inva
sions of privacy would be so ephemeral and so neatly severed from its conceptual nexus ....

Id
79 In support of its application of the exclusionary rule to the states through the due process clause 

of the fourteenth amendment, the Court stated that the rule was a constitutional privilege and reasoned 
that no person should be convicted on unconstitutional evidence, Id. at 656-57. The Court further 
justified its application of the rule on the need to avoid a conflict between state and federal law pro
duced when state courts admitted evidence that had been seized by federal officials in violation of the 
federal constitution Id. at 657-58. The Supreme Court had already banned the use of evidence, seized 
by state officials in violation of the fourth amendment, in federal courts. See note 75 supra and accom
panying text (discussing Elkins' rejection of “silver platter" doctrine). The Court also relied upon the 
“imperative of judicial integrity.” Id. at 659 (citing Elkins v. United States, 364 U.S. 206, 222 (I960)). 
This rationale, however, could not justify application of the rule to the states through the due process 
clause of the fourteenth amendment. As long as they do not act unconstitutionally, state courts can 
presumably sully themselves with unlawfully-seized evidence without interference from a federal court.

80. 381 U.S. 618 (1965).
81 Id at 621. Shortly after the Court’s decision in Mapp. Linkletter, who had been convicted of 

burglary in Louisiana, sought habeas relief in both state and federal courts, arguing that he had been 
convicted on the basis of illegally-seized evidence. He appealed from the denial of his motion in dis
trict court, and the Fifth Circuit ruled that though his arrest and incident search were unconstitutional, 
the ruling in Mapp should apply only to convictions that had not become final prior to that decision. 
Id. The Supreme Court affirmed. Id. at 640. Justice Clark, who had authored Mapp, wrote for the 
Court:

Once the premise is accepted that we are neither required to apply, nor prohibited from apply
ing, a decision retrospectively, we must then weigh the merits and demerits in each case by 
looking to the prior history of the rule in question, its purpose and effect, and whether retro
spective operation will further or retard its operation

Id. at 629.
In his discussion of the purpose of the Mapp rule. Justice Clark said "Mapp had as its prime purpose 

the enforcement of the Fourth Amendment through the inclusion of the exclusionary rule within its 
rights. This, it was found, was the only effective deterrent to lawless police action." Id. at 636.

82. Id. at 637.
83. 392 U.S. 1 (1968).
84. Id. at 12. Although the Court acknowledged that the exclusionary rule's “major thrust is a deter

rent one,” id., it went on to say that “the rule also serves another vital function—‘the imperative of 
judicial integrity.’ Courts which sit under our Constitution cannot and will not be made a party to 
lawless invasions of the constitutional rights of citizens by permitting unhindered governmental use of 
the fruits of such invasions.” Id. at 12-13.

Soon after Mapp, the Court identified deterrence as the preeminent purpose 
of the exclusionary rule. In Linkletter v. Walker the Court declined to apply 
Mapp retroactively:1*1 “The misconduct of the police prior to Mapp has al
ready occurred and will not be corrected by releasing the prisoners in
volved. . . . [TJhe ruptured privacy of the victims’ homes and effects cannot 
be restored.”82 Although after Linkletter deterrence was the dominant purpose 
of the rule, the Court nevertheless continued to recognize that it also served 
other purposes, and in Terry v. Ohio*3 ringingly proclaimed judicial integrity 
as a basis for the rule.84
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One year after Terry, the Court seemingly revitalized the principle that the 
exclusionary rule vindicates a personal right of the defendant when it reaf
firmed its commitment to the fourth amendment standing doctrine85 in Aider
man v. United States Under this doctrine, a motion to suppress 
unconstitutionally seized evidence can be “successfully urged only by those 
whose rights were violated by the search itself, not by those who are aggrieved 
solely by the introduction of damaging evidence.”87 This limitation on the 
range of defendants who can challenge unconstitutional police conduct by in
voking the exclusionary rule makes sense only if the rule is conceived of as 
vindicating a personal right of the accused.88 It is plainly inconsistent both 
with the notion that the rule’s purpose is to prevent the government from prof
iting from its own wrongdoing,89 and with the imperative of judicial 
integrity.90

85. It is unclear whether “standing” continues as a threshold requirement to invoke the exclusionary 
rule. In Rakas v. Illinois, 439 U.S. 128 (1978), Justice Rehnquist noted that the question whether there 
has been a violation of the defendant’s fourth amendment rights, which would activate application of 
the exclusionary rule to deter future violations, is the same question as whether the defendant has 
standing to make a motion to suppress. Id. at 140. Accordingly, the Court concluded that the “analysis 
belongs more properly under the heading of substantive Fourth Amendment doctrine than under the 
heading of standing." Id. In a 1980 case. United States v. Salvucci, 448 U.S. 83, 87 n.4 (1980), Justice 
Rehnquist confirmed that Rakas had abolished standing as a separate inquiry. See also Rawlings v. 
Kentucky. 448 U.S. 98, 104 (1980). He explained that he only used the term “standing" because the 
term was used in Jones v. United States, 362 U.S. 257 (1960), which the Court overruled.in Salvucci. 
United States v. Salvucci, 448 U.S. at 87 n.4. In another 1980 case. United States v. Payner. 447 U.S 
727 (1980), however, Justice Powell still used the term “standing” to deny application of the exclusion
ary rule because the defendant’s fourth amendment rights had not been violated. Id. at 731 Perhaps 
the explanation for this inconsistency is that the term “standing” will continue to be used as shorthand 
for whether the defendant can invoke the exclusionary rule, despite Justice Rehnquist’s efforts to merge 
the inquiries into one.

86. 394 U.S. 165 (1969).
87. Id. at 171-72. The Court in Aiderman rejected the argument that it should abolish the standing 

requirement to maximize deterrence because it was “not convinced that the additional benefits of ex
tending the exclusionary rule to other defendants would justify further encroachment upon the public 
interest in prosecuting those accused of crime ... on the basis of all the evidence which exposes the 
truth.” Id. at 174-75.

One commentator has suggested that an improper ex parte communication from then Attorney Gen
eral John Mitchell to certain justices may have influenced the Court’s decision in Aiderman Burkhoff, 
The Court That Devoured the Fourth Amendment: The Triumph of an Inconsistent Exclusionary Doc
trine, 58 Ore. L. Rev. 151, 155 n.16 (1979) (citing E. Warren, The Memoirs of Earl Warren 337- 
42 (1977)).

88. See id. at 162 {Aiderman reaffirmed general rule that fourth amendment rights are personal, thus, 
individuals whose own rights not violated have no right to claim exclusionary remedy). Professor Am
sterdam has argued that the fourth amendment should be viewed as regulating governmental conduct 
and not primarily as protecting “atomistic spheres of interest of individual citizens.” Amsterdam, Per
spectives on the Fourth Amendment, 58 Minn. L. Rev. 349, 367 (1974). The standing limitation implies 
an atomistic conception that is inconsistent with the regulatory conception presupposed by the deter
rence rationale.

89. In recent years the Court has not paid much attention to the rationale advanced in earlier deci
sions, such as Silverthorne v. United States, 251 U.S. 385 (1920), that the government should not be 
permitted to profit from the wrongdoing of its agents. Id. at 392. When government agents obtain 
evidence against the defendant by violating the fourth amendment rights of third parties, the Court’s 
refusal to relax standing limitations to allow the defendant to invoke the exclusionary rule has the effect 
of allowing the government to profit from its agents’ wrongs. Even though the agents’ conduct might 
have been illegal, the Court has upheld the government’s use of the evidence to convict the defendants. 
Rawlings v. Kentucky, 448 U.S. 98, 109-10 (1980); United States v. Payner, 447 U.S. 727, 735 (1980); 
Rakas v. Illinois, 439 U.S. 128, 150 (1978).

90. If the Court would not exclude evidence on the facts of United States v. Payner, 447 U.S. 727 
(1980), when the government actually advised its agents to violate the fourth amendment, see note 91
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Moreover, it is also fundamentally at odds with the deterrence rationale. If 
only the victim of the search can invoke the exclusionary rule, the police will 
have every incentive to invade the privacy of third parties in the hope of ob
taining evidence against the target of their investigation.91 Nevertheless, the 
Court in Aiderman rejected the argument that it should abolish the standing 
requirement in order to increase deterrence.92 The Court explained that any 
incremental deterrence would be too marginal to justify the cost to the public 
of suppressing probative evidence.93

infra, it is hard to imagine that the Court would ever be provoked to utilize the “imperative of judicial 
integrity" as an independent basis for excluding unconstitutionally-seized evidence.

91 The recent case of United Slates v. Payner is illustrative. In Payner, the trial court made a finding 
of fact that the government "affirmatively counsels its agents that the Fourth Amendment standing 
limitation permits them to purposefully conduct an unconstitutional search and seizure of one individ
ual in order to obtain evidence against third parties.” 447 U.S. at 730 (quoting United States v Payner, 
434 F. Supp. 113, 132-33 (N D. Ohio 1977)). Under these circumstances, the application of the exclu
sionary rule would surely have had a deterrent effect on governmental practices calculated to obtain 
incriminating evidence by violating the fourth amendment. Nevertheless, even here the Court refused 
to relax the standing requirement. See id. at 735 (interest in deterring illegal searches does not justify 
exclusion of evidence at instance of party not victim of illegality); Aiderman v. United States. 394 U.S. 
165. 205-09 (1969) (Fortas, J., concurring in part and dissenting in part) (advocating doctrine of “tar
get" standing). See also 3 LaFave, Search and Seizure, supra note 43, § 11.3(h) (advocating stand
ing for target of search); White & Greenspan, Standing to Object to Search and Seizure. 118 U. Pa. L. 
Rev. 333. 349-56 (1970) (same).

92. 394 U.S. at 174-75.
93. Id.
94. Even before he was elevated to the Supreme Court in 1969, Chief Justice Burger had been an 

outspoken critic of the exclusionary rule. See Smith v. United States, 324 F 2d 879, 881-82 (D C. Cir. 
1963) (per Burger. J.) (court admitted confessions made during illegal detention, refusing to make con
stitutional rules into “mere technical loopholes for the escape of the guilty”) (quoting Stein v. New 
York, 346 U.S. 156, 196-97 (1953)); Wayne v. United States, 318 F.2d 205, 214 (D C. Cir.) (per Burger, 
J.) (court upholds entry into apartment without warrant, rejecting notion of denying protection to soci
ety through "mechanical adherence to formalism”), cert, denied, 375 U.S. 860 (1963). See generally 
Burger. Who Will Watch the Watchman?, 14 Am. U.L. Rev. 1 (1964). Burger began his attack on the 
rule as Chief Justice in his dissenting opinion in Bivens v. Six Unknown Named Agents of Federal 
Bureau of Narcotics, 403 U.S. 388 (1971). See notes 517-30 infra and accompanying text (discussing 
evolution of Chief Justice Burger's position on exclusionary rule).

In Bivens, Chief Justice Burger dismissed all but the deterrent rationale for the exclusionary rule, 
then argued that the rule’s history had demonstrated that it was “both conceptually sterile and practi
cally ineffective in accomplishing its stated objective.” Id. at 415 (Burger, C.J.. dissenting). Burger also 
sowed the seeds of a good faith exception in this dissent, arguing that because the purpose of the rule 
was deterrence, its application should be limited to willful and intentional fourth amendment viola
tions, and should not apply when the police make “honest mistakes.” and “errors of judgment" that 
“inevitably occur under the pressure of police work.” Id. at 418.

Ironically. Burger was dissenting in Bivens from a decision by the Court that victims of unconstitu
tional searches and seizures have a private, civil right of action under the constitution itself against 
federal officials who violate their fourth amendment rights. Burger, who has consistently advocated 
that the exclusionary rule be replaced by an effective tort remedy, dissented because he feit that it was 
for Congress, not the courts, to fashion such a right of action. Id. at 411-12.

95. 414 U.S. 338 (1974). The Court held that a witness summoned to appear and testify before a 
grand jury may not refuse to answer questions on the ground that they are based on evidence obtained 
from an unlawful search because “(ajny incremental deterrent effect which might be achieved by ex
tending the rule to grand jury proceedings is uncertain at best.” Id. at 351. The Court distinguished 
Silverthorne Lumber Co. v. United States on tenuous grounds, noting that "the Court’s broad dictum (in 
Silverthorne} has been substantially undermined in later cases.” Id. at 352-53 n.8; see note 53 supra 
(discussing broad reach of exclusionary rule under Silverthorne).

Five years after Aiderman, whatever life remained in the principle that the 
exclusionary rule vindicates a personal right of the accused was abruptly extin
guished by the Burger Court94 95 in United States v. Calandra '^ “The purpose of 
the exclusionary rule is not to redress the injury to the privacy of the search 
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victim,” the Court wrote.96 “Instead, the rule’s prime purpose is to deter future 
unlawful police conduct and thereby effectuate the guarantee of the Fourth 
Amendment against unreasonable search and seizures.”97 The Court then re
cast the rationale of the standing doctrine to suit its own purposes, relying on 
Aiderman to hold that the exclusionary rule would not bar the use of illegally- 
seized evidence by a grand jury:

96. 414 U.S at 347. The Court also rejected the witness’ claim that questions by the grand jury 
based on private papers seized illegally from him constituted distinct, independent violations of his 
fourth amendment rights:

Grand jury questons based on evidence obtained thereby involve no independent governmen
tal invasion of one’s person, house, papers or effects, but rather the usual abridgment of per
sonal privacy common to all grand jury questioning. Questions based on illegally-obtained 
evidence are only a derivative use of the product of a past unlawful search or seizure. They 
work no new Fourth Amendment wrong.

Id. at 354.
97. Id
98. Id. at 348.
99. 394 U.S. at 174-75. See also Jones v. United States, 362 U.S. 257 (1960), overruled. United States 

v. Salvucci, 448 U.S. 83 (1980), in which the standing doctrine is in no way linked to deterrence.
100. In United States v. Peltier, 422 U.S. 531 (1975), the Court noted that although previous deci

sions had “referred to ‘the imperative of judicial integrity’ ... the Court has relied principally upon 
the deterrent purpose served by the exclusionary rule ' Id. at 536 (citation omitted). Soon after Peltier, 
in Stone v. Powell, 428 U .S. 465 (1976), the Court stressed that the “imperative of judicial integrity” 
had played but a “limited role ... in the determination whether to apply the rule in a particular 
context/’ Id. at 485. Nevertheless, it was in United States v. Janis, 428 U.S 433 (1976), that the Court 
defined the judicial integrity rationale out of operative existence:

Despite its broad deterrent purpose, the exclusionary rule ... as 
with any remedial device . . . has been restricted to those areas 
where its remedial objectives are thought most efficaciously 
served. . . . Thus, standing to invoke the exclusionary rule has been 
confined to situations where the Government seeks to use such evi
dence to incriminate the victim of the unlawful search. . . . This 
standing rule is premised on a recognition that the need for deter
rence and hence the rationale for excluding the evidence are strongest 
where the Government’s unlawful conduct would result in imposition 
of a criminal sanction on the victim of the search.98

The Court thus misread Aiderman, and its analysis of the standing doctrine is 
sophistical; the standing limitation was not “premised” on concerns with deter
rence, but rather on what was thought to be the personal nature of the right to 
invoke the exclusionary rule, the very right that the Court in Calandra explic
itly rejected. In Aiderman, the Court mentioned deterrence only in responding 
to the argument that the right to exclude evidence should extend to all 
defendants.99

Despite its questionable reasoning, Calandra has set an analytical pattern 
that the Court has essentially followed ever since. The Court has thus di
vorced the exclusionary rule from the fourth amendment itself, and has in
stalled deterrence as the rule’s preeminent purpose. While the Court 
occasionally mentions its duty to preserve judicial integrity, that responsibility 
now requires no more than refusing to admit illegally-seized evidence when to 
do otherwise would encourage police misconduct.100 Consequently, the Court
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presently decides both federal and state cases from the perspective of putative 
deterrent effect alone.

One problem is that this formula, balancing the marginal increment in de
terrence that would be achieved by applying the exclusionary rule in a collat
eral setting against the putative costs to society,101 appears to be skewed.102 
Because the Court begins its analysis skeptical that the actual deterrent effect 
of the exclusionary rule can even be measured,103 all cases seem to come out in 

The primary meaning of “judicial integrity" in the context of evidentiary rules is that the 
courts must not commit or encourage violations of the Constitution. . . . The focus therefore 
must be on the queston whether the admission of the evidence encourages violations of 
Fourth Amendment rights. As the Court has noted in recent cases, this inquiry is essentially 
the same as the inquiry into whether exclusion would serve a deterrent purpose.

Id at 458 n.35.
This may sound harmless enough, but it is important to remember that tn United States v. Calandra. 

414 U.S 338. 348 (1974). the Court had ruled that the accused has no personal constitutional right to 
have unlawfully-seized evidence excluded at trial. Therefore, because the Court “commits” no consti
tutional violaton by admitting illegally-seized evidence, judicial integrity comes into play only when the 
Court "encourages" constitutional violations.

Although under the Janis analysis the “imperative of judicial integrity” is functionally coextensive 
with the deterrence rationale, and will not, it appears, have any operative significance, it is worthwhile 
to recognize that the Janis formulation appears to “constitutionalize” deterrence. There now seems to 
be a constitutional requirement to impose the exclusionary rule in contexts where the failure to do so 
would demonstrably encourage unconstitutional police conduct.

This "requirement” could be the basis for an attack on the constitutionality of the good faith excep
tion. Such an argument would begin with the language of the fourth amendment: ‘qTJhe right of the 
people to be secure . . . against unreasonable searches and seizures shall not be violated ..." U.S. 
Const amend. IV (emphasis added). The italicized words suggest that this is not simply an individual 
right to be free from unreasonable searches and seizures, but a right of the people of our society as a 
whole to enjoy a sense of confidence that their privacy will not be unnecessarily invaded by the govern
ment This, in turn, imposes on all governmental institutions, and not just the police, the requirement 
that they act to ensure that the people can feel secure from unreasonable intrusions by government 
agents. As expressed in Janis, efforts to deter police misconduct are constitutionally mandated.

If we assume that the level of deterrence presently achieved by the exclusionary rule is constitution
ally required, then inroads on the rule that would result in considerably more misconduct are unconsti
tutional unless other compensatory deterrent mechanisms are enacted. Such mechanisms are unlikely 
to come from legislatures, which “have not been, are not now, and are not likely to become sensitive to 
the concern of protecting [the privacy of] persons under investigation by the police. . . [TJhere will
remain more than enough crime and fear of it in American society to keep our legislatures from the 
politically suicidal undertaking of police control.” Amsterdam, supra note 88, at 378-79. If this article 
is correct that a good faith exception will dilute the probable cause standard and stem the development 
of fourth amendment law, then such an exception diminishes the security to which each of us is entitled 
under the fourth amendment. Unless other measures will restore that level of security, the good faith 
exception is itself unconstitutional.

101. See notes 105-10 infra and accompanying text (discussing permissible uses of illegally-seized 
evidence).

102. Typically, the Court first suggests that the rule’s impact on police conduct is uncertain even 
when its remedial objectives are thought to be most efficacious—in deterring police misconduct aimed 
at seizing evidence for the government’s use in a criminal prosecution of the victim of the misconduct. 
Then, the Court reasons that even assuming the efficacy of barring this use of the evidence, the addi
tional, marginal deterrent effect produced by forbidding the use of the evidence in some collateral way 
surely does not outweigh the cost to society in terms of law enforcement or the search for truth.

103. In Elkins, the Court recognized that “it is hardly likely that conclusive factual data could ever 
be assembled” that would demonstrate the deterrent effect of the exclusionary rule on police miscon
duct Elkins v. United States, 364 U.S. 206, 218 (1960). Ever since Elkins, scholars have tried to meas
ure the impact of the exclusionary rule on police misconduct, but the Court has viewed their results as 
“flawed." United States v. Janis, 428 U.S. 433, 450 & n.22 (1976).

Because of the “high price” to law enforcement extracted by the exclusionary rule, the Chief Justice 
has demanded that its proponents make a “clear demonstration” of its deterrent value. Bivens v. Six 
Unknown Named Agents of Federal Bureau of Narcotics, 403 U.S. 388, 416 (1971) (Burger, C.J., dis
senting). Nevertheless, as one commentator has charged, the Chief Justice’s assignment of the “burden 
of proof on an issue where evidence does not exist and cannot be obtained is outcome determinative.
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favor of the government.104 Unlawfully seized evidence is now admissible in 
grand jury proceedings,105 to impeach the defendant’s testimony at his crimi
nal trial,106 in civil proceedings to collect federal wagering taxes when the ille-

The Chief Justice’s assignment of the burden is merely a way of announcing a predetermined conclu
sion.” Dworkin, Fact Style Adjudication and the Fourth Amendment: The Limits of Lawyering, 48 Ind. 
L.J. 329, 332-33 (1973).'

Many scholars have undertaken the challenge to study empirically the impact of the exclusionary 
rule. In 1970, Professor Oaks, in a widely cited article, concluded that the proponents of the rule had 
failed to demonstrate that it had any deterrent effect. Oaks, Studying the Exclusionary Rule in Search 
and Seizure, 37 U. Chi. L. Rev. 665, 678 (1970). He offered several imaginative—though in the end 
fruitless—suggestions for trying to measure empirically the rule’s impact on police conduct. Id. at 732- 
34. Some of the early efforts to follow through on these suggestions have been discredited. For a 
devastating criticism, see Critique, On the Limitations of Empirical Evaluations of the Exclusionary Rule: 
A Critique of the Spiotto Research and United States v. Calandra, 69 Nw. U.L. Rev. 740 (1974). Yet this 
research is still frequently cited as being authoritative. See Wilkey, The Exclusionary Rule: Why Sup
press Valid Evidence?, 62 Judicature 215, 225 n.4 (1978).

A survey of later studies leads to the conclusion that the impact of the exclusionary rule cannot be 
empirically measured. Compare Canon. The Exclusionary Rule: Have Critics Proven That It Doesn't 
Deter Police?, 62 Judicature 398, 403 (1979) (existing data do not show whether exclusionary rule 
deters police misconduct) with Schlesinger, The Exclusionary Rule: Have Proponents Proven That It Is 
A Deterrent to Police?, 62 Judicature 404, 408 (1979) (proponents of rule have not met burden of 
proof that exclusionary rule is actually deterrent). See also Canon, A Postscript on Empirical Studies 
and the Exclusionary Rule. 62 Judicature 455 (1979) (inferences can be drawn from data even though 
data not absolutely reliable); Canon, Is the Exclusionary Rule in Failing Health? Some New Data and a 
Plea against a Precipitous Conclusion, 62 Ky. L.J. 681 (1974) (empirical data support inference that 
exclusionary rule is deterrent); Geller, supra note 70 (comprehensively surveying arguments for and 
against exclusionary rule; concluding that exclusionary rule does deter, but recommending that legisla
ture also consider other deterrent mechanisms); Schlesinger, A Reply to Professor Canon, 62 Judica
ture 457 (1979) (criticizing Canon’s 1974 empirical study); Comment, Trends in Legal Commentary on 
the Exclusionary Rule, 65 J. Crim. L. & Criminology 373 (1974).

It is one thesis of this article that these efforts to measure the impact of the exclusionary rule have 
been largely misdirected because they rest on an unduly narrow conception of deterrence Properly 
understood, the deterrent effect of the exclusionary rule is manifest. See text accompanying notes 161- 
200 infra.

104. This skepticism has not, however, led the Court to abandon the rule in its central application:
Despite the absence of supportive empirical evidence, we have assumed that the immediate 
effect of exclusion will be to discourage law enforcement officials from violating the Fourth 
Amendment by removing the incentive to disregard it. More importantly, over the long term, 
this demonstration that our society attaches serious consequences to violation of constitutional 
rights is thought to encourage those who formulate law enforcement policies, and the officers 
who implement them, to incorporate Fourth Amendment ideals into their value system.

We adhere to the view that these considerations support the implementation of the exclu
sionary rule at trial and its enforcement on direct appeal of state-court convictions.

Stone v. Powell, 428 U.S. 465, 492-93 (1976).
105. United States v. Calandra, 414 U.S. 338, 349 (1974) (benefit of extending exclusionary rule to 

grand jury proceedings outweighed by potential injury to functions of grand jury). Professor LaFave 
argues that Calandra virtually distinguishes Silverthorne Lumber Co. v. United States, 251 U.S. 385, 
391-92 (1920) (grand jury may not subpeona documents when knowledge of their existence and con
tents derived from illegal search) “out of existence.” I LaFave, Search and Seizure, supra note 43. § 
1.4, at 64; see United States v. Calandra, 414 U.S. at 352 n.8 (Silverthorne distinguishable from present 
case in significant respects and “certainly not controlling”). For an effective criticism of Calandra, see 
Critique, supra note 103.

106. United States v. Havens, 446 U.S. 620, 627-28 (1980) (government may impeach defendant’s 
statements in cross-examination suggested by direct examination with illegally-obtained evidence that 
is inadmissible in direct case). The Court had previously ruled in Walder v. United States, 347 U.S. 62 
(1954), that a defendant who peijured himself on direct examination could be impeached with evidence 
illegally seized from him in connection with an entirely different prosecution. See id. at 65 (defendant 
may not use suppressed evidence as shield to perjurious testimony). Havens, however, would allow 
impeachment of statements elicited on cross-examination with evidence seized in the instant case It 
would, in effect, permit impeachment with illegally-seized evidence virtually every time the defendant 
testifies. What the Burger Court did in Havens was much like what it had earlier done in Harris v. New 
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gal search was conducted by state officials,* 107 and in the trials of defendants 
who are the targets, though not the victims, of illegal searches carefully 
designed to circumvent application of the exclusionary rule.108 109 Federal habeas 
corpus relief will be denied to a state prisoner if he had a “full and fair oppor
tunity” to litigate his fourth amendment claim in a state criminal proceed
ing. ,r“’ A new fourth amendment decision will not be applied retroactively, 
even to cases pending direct review at the time of the decision.110

York. 401 U.S. 222. 225-26 (1971) (statements excluded because of Miranda violations may be used to 
impeach credibility of defendant’s trial testimony). For a discussion and criticism of Harris, see Der
showitz & Ely, Harris v. New York: Some Anxious Observations on the Candor and Logic of the Emerg
ing Nixon Majority, 80 Yale L.J. 1198 (1971). Ten years later, there is no longer reason to be anxious, 
just depressed.

107. United States v. Janis, 428 U.S. 433, 454 (1976) (societal costs of excluding evidence unlawfully 
seized by state officers in federal civil proceeding sufficiently outweigh deterrent effect on state police). 
See generally 1 LaFave, Search and Seizure, supra note 43, § 1.5, at 90-95 (discussing and criticizing 
Janis).

108. United States v. Payner, 447 U.S. 727, 731 (1980) (defendant may invoke exclusionary rule only 
when illegal conduct invaded his legitimate expectation of privacy, not that of third party); see note 91 
supra (discussing Payner).

109. Stone v. Powell, 428 U.S. 465, 493-94 (1976) (contribution of federal review of state prisoners' 
search and seizure claims small in relation to costs). Stone v. Powell all but explicitly overruled Kauf
man v. United States, 394 U.S. 217, 228 (1969) (vindication of prisoners’ constitutional rights outweighs 
value of finality in criminal judgments).

110. United States v. Peltier, 422 U.S. 531, 538-39 (1975) (retroactive application of exclusionary rule 
does not further its deterrent purpose).

111. See United States v. Calandra, 414 U.S. 338, 365 (1974) (Brennan. J., with Douglas & Marshall, 
JJ.. dissenting) (expressing “uneasy feeling” that Court prepared to abandon exclusionary rule in search 
and seizure cases). See also note 32 supra and accompanying text.

112. See California v. Minjares, 443 U.S. 916, 927 (1979) (Rehnquist, J., with Burger, C.J., dissenting 
from denial of stay) (exclusionary rule should be overruled for both federal and state criminal trials); 
cf. Stone v. Powell, 428 U.S. 465, 500-01 (1976) (Burger, C.J., concurring) (overruling exclusionary rule 
would inspire alternative statutory remedy for violation of fourth amendment). See also note 32 supra.

113. The Court has ruled unconstitutional, and suppressed the fruits of: an arrest made without 
probable cause or a warrant, Brown v. Illinois, 422 U.S. 590. 601 (1975) (Miranda warnings neither 
remedy nor deter fourth amendment violations); random traffic stops, Delaware v. Prouse, 440 U.S. 
648, 663 (1979) (privacy interference and fourth amendment violation to stop automobile without ar

Another problem with the Court’s approach is that the cumulative effect of 
such exceptions may be great, even though the marginal loss of deterrence 
produced by the refusal to extend the exclusionary rule in a particular context 
may seem small. If, for example, the police unlawfully stop and search a car 
and its occupants, it is likely that some of the passengers would not have stand
ing to challenge admission of unlawfully-seized evidence, or that the evidence 
will be admitted either to impeach the testimony of a defendant, or to secure 
an indictment in a grand jury proceeding. Although the police may not be 
thinking about any particular one of these permissible collateral uses of unlaw
fully-seized evidence, they may well go ahead with the unlawful search, confi
dent that in one way or another it is likely to pay off.

By authorizing the use of unlawfully-seized evidence in collateral settings, 
the Court has so reduced the number of occasions in which the exclusionary 
rule might be applied that members of the Court111 have predicted that the 
Court may abandon the rule altogether. So far, however, only Chief Justice 
Burger and Justice Rehnquist112 have expressed a desire to eliminate the rule. 
During the last six years, tn fact, a majority of the Court has applied the exclu
sionary rule as the means of compelling police respect for an enlarged range of 
protected interests.113 The Court has not yet denied the application of the rule 
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in a criminal prosecution in which the defendant was the victim of a violation 
of then-prevailing fourth amendment standards, regardless of whether the of
fending officer acted in good or bad faith.

Unlike the majority of the Supreme Court, the Fifth Circuit decided that it 
does make a difference whether the offending police officer was acting in good 
or bad faith.114 When the appeals court adopted the good faith exception, it 
claimed that it was doing no more than the Supreme Court has already done— 
restricting the application of the exclusionary rule to those instances in which it 
will deter police misconduct."5 In the Fifth Circuit’s view, a police officer 
who acted in good faith when he violated the fourth amendment cannot be 
deterred because, by hypothesis, he did not know that what he was doing was 
unlawful.

ticulable and reasonable suspicion); investigatory arrests for questioning, Dunaway v. New York. 442 
U.S. 200, 216 (1979) (detention for custodial interrogation violates interests protected by fourth amend
ment); warrantless arrests in nonpublic places, Payton v. New York, 445 U.S. 573, 601 (1980) (warrant
less entries into homes violates “overriding respect for the sanctity of the home”); warrantless searches 
of closed containers seized incident to arrest, United States v. Chadwick, 433 U.S. 1.11 (1977) (suffi
cient privacy interests in personal effects placed inside double-locked footlocker to entitle defendant to 
protection of fourth amendment); and entries into the homes of third parties without a search warrant 
to effect an arrest. Steagald v. United States, 101 S. Ct. 1642, 1648 (1981) (arrest warrant does not 
entitle police to violate third party’s privacy interest in his home).

114. United States v. Williams, 622 F.2d 830, 846-47 (5th Cir. 1980) (en banc) (second majority 
opinion) (adopting good faith exception to application of excusionary rule), cert, denied. 449 U.S. 1127 
(1981).

115. Id. at 847.
116. See note 103 supra. See generally Burger, supra note 94, at 11-12 (concluding that exclusionary 

Despite a superficial similarity to the analysis that the Supreme Court has 
developed to withhold application of the exclusionary rule when its deterrent 
effect would only be incremental, the Fifth Circuit in Williams actually misap
plied the analysis. Although limiting the rule’s application, as the Supreme 
Court has done, often gives the police a variety of incentives to ignore the 
commands of the fourth amendment, the Williams good faith exception would 
effectively preclude courts from even articulating those commands. Accord
ingly, Williams is a significant departure from the recent course of Supreme 
Court case law. It is one thing to deny application of the rule when it will 
achieve only marginal increments of deterrence; it is quite another to make an 
exception to the rule that will have the effect of discouraging general police 
compliance with the fourth amendment.

This article will show that the Williams good faith exception is inconsistent 
with the Fifth Circuit’s professed fidelity to the goal of deterrence. Because 
one mistake of those who advocate the good faith exception flows from an 
misunderstanding of how the exclusionary rule works as a deterrent, this arti
cle will next discuss the deterrent function of the rule itself, and then the ways 
in which the good faith exception would cripple the rule’s operation.

III. The Exclusionary Rule as a Deterrent

A. THE QUANTUM OF DETERRENCE THE EXCLUSIONARY RULE MUST 
GENERATE

Although there exists a vast, if ultimately inconclusive, body of literature on 
the effectiveness of the exclusionary rule as a deterrent,116 surprisingly little 
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attention has been paid to the threshold issue of what amount of deterrence the 
rule must generate to justify itself. The question is obviously important; it is 
also complex. Nevertheless, at least a partial answer is available. The exclu- 
sionary rule is justified if suppressing evidence will result in at least the same 
pay-off in increased protection of privacy, for an equivalent cost in the convic
tion of wrongdoers, as does the probable cause requirement of the fourth 
amendment when the police adhere to it. The probable cause requirement 
reflects a trade-off between the same competing values that are in balance 
when the issue is whether to suppress evidence on account of a fourth amend
ment violation. The probable cause requirement compels society to pay a cost 
in the apprehension of criminals, or in the recovery of evidence of crime, for 
the sake of the people’s privacy. It is surely legitimate for courts to suppress 
evidence if the lost evidence is counterbalanced by greater security for our 
“persons, houses, papers, and effects,” to the same extent as when, at the same 
cost, the police comply with the mandate of the fourth amendment not to seize 
or search without probable cause.117

rule has no substantial deterrent effect); Kamisar, Wolf and Lustig Ten Years Later Illegal State Evi
dence in State and Federal Courts, 43 Minn. L. Rev. 1083, 1145-58 (1959) (suggesting data on deter
rence inconclusive); Oaks, supra note 103, at 672-709, 720-57 (concluding that exclusionary rule without 
demonstrable direct deterrent effect but best existing device for enforcing fourth amendment); Paulsen, 
Law and Police Practice: Safeguards in the Law of Search and Seizure. 52 Nw. U.L. Rev. 65, 74-76 
(1957) (concluding that exclusionary rule most effective remedy because provides incentive to police 
departments to educate officers and disassociates courts from systematically illegal behavior).

117. Thus, the legitimacy of the exclusionary rule can be established if it can be shown that the 
balance of its benefits against its costs is no worse than the balance inherent tn the probable cause 
requirement. The converse, however, does not necessarily follow. It may be that the exclusionary rule 
is constitutionally legitimate or even constitutionally compelled although the probable cause require
ment is more cost-effective. It is possible that some alternative justification can sustain the exclusionary 
rule, even as a purely prophylactic device, despite its costliness in comparison with the probable cause 
standard. This article does not pursue that point.

118. In almost every situation, a police officer must have probable cause before searching or seizing. 
See Dunaway v. New York, 442 U.S. 200, 210, 216 (1979) (probable cause required to seize suspect and 
to transport him to headquarters for interrogation). Some types of detentions and searches, however, 
are inherently less intrusive than others. If a police officer lacks probable cause but has reasonable 
articulable suspicion that a person is committing or has committed a crime, the officer may approach 
the suspect, identify himself, and question the suspect briefly. If. furthermore, the officer has an articul
able reason to suspect that the person may be armed and dangerous, he may conduct a limited patdown 
of the suspect’s outer clothing for weapons. Terry v. Ohio, 392 U.S. 1. 30 (1968). The police may 
conduct searches and seizures in a small class of additional cases on a lesser standard than probable 
cause if their conduct is deemed relatively unintrusive and the law enforcement need is deemed great. 
See, eg. Michigan v. Summers, 101 S. Ct. 2587, 2595 (1981) (probable cause not required for police to 
detain occupant during valid warrant search of house for contraband); Pennsylvania v. Mimms, 434 
U.S. 106, 111 (1977) (per curiam) (probable cause not required for police to order driver out of law
fully-stopped car); Adams v. Williams, 407 U.S. 143, 147-48 (1972) (less than probable cause sufficient 
for police to perform limited search of driver sitting in car parked in high crime area late at night when 
officer had tip that driver armed).

Other searches that are permitted without probable cause are, for the most part, the so-called admin
istrative or regulatory searches. These include searches of businesses to enforce health and safety regu
lations, border searches, and airport searches. See Donovan v. Dewey, 101 S. Ct. 2534, 2541-42 (1981) 
(statute authorizing warrantless inspections of mines and stone quarries does not violate fourth amend
ment); United States v. Ramsey, 431 U.S. 606, 617 (1977) (border searches not subject to warrant provi
sions of fourth amendment and do not require probable cause); United States v. Davis, 482 F.2d 893, 
910 (9th Cir. 1973) (pre-boarding screening of passengers and carry-on luggage at airport gate does not 
violate fourth amendment even though conducted without warrant). These searches have been upheld 
primarily because they occur as part of a highly visible, regulatory or administrative scheme of general 

The probable cause requirement is the fundamental test for the constitution
ality of most searches or seizures.118 Before an officer can make an arrest, he 
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must have probable cause to believe that the suspect committed a crime.119 
Likewise, before he may conduct a search or seize property, an officer must 
have probable cause to believe that his efforts will yield either contraband or 
the fruits, instrumentalities, or evidence of a crime.120

application, so that there is little likelihood that the searches will be conducted in an arbitrary or dis
criminatory manner. When courts have concluded that the regulatory scheme left too much discretion 
to those administering it, they have struck down the statutes and suggested guidelines to ensure impar
tial application. See Delaware v. Prouse, 440 U.S. 648, 663 (1979) (random stop of automobiles for 
license and registration check constitutes unreasonable search under fourth amendment; Court suggests 
that questioning of all drivers at fixed stop might be permissible). Marshall v Barlow’s, Inc.. 436 U.S. 
307, 324 (1978) (warrantless inspections under Occupational Safety and Health Act violate fourth 
amendment; reasonableness of other warrantless administrative searches will depend upon specific en
forcement needs and privacy guarantees of particular statute); See v. City of Seattle. 387 U.S. 541. 545- 
46 (1967) (administrative search of portion of commercial premises not open to public permissible only 
through warrant procedure; licensing programs requiring inspections will be examined on case-by-case 
basis in future).

Moreover, no stigma attaches to the targets of these searches. The individuals subject to them are 
members of morally neutral classes, not of traditionally disfavored economic or racial subgroups who 
are likely to be. or at least perceive themselves to be, singled out for unfair treatment and whose privacy 
government officials may be prone to undervalue. Finally, individuals may be able to avoid regulatory 
searches by altering their conduct, and often are forewarned as to when and where the searches will 
occur.

119. Ybarra v. Illinois, 444 U.S. 85, 91 (1979) (probable cause required for arrest). In Beck v. Ohio, 
379 U.S. 89 (1964), the Supreme Court explained the test for the validity of an arrest as:

(Wjhether, at the moment the arrest was made, the officers had probable cause to make it— 
whether at that moment the facts and circumstances within their knowledge and of which they 
had reasonably trustworthy information were sufficient to warrant a prudent man in believing 
that the petitioner had committed or was committing an offense.

Id. at 91.
120. See Warden v. Hayden, 387 U.S. 294, 309-10 (1967) (if probable cause exists, police may search 

for evidence as well as fruits, instrumentalities, and contraband).
121. See Brinegar v. United States, 338 U.S. 160, 176 (1949) (probable cause standard provides bal

ance between desire to prevent unreasonable invasions of privacy and attempt to give flexibility to law 
enforcement).

122. The Supreme Court has suggested that probable cause does not exist unless the information at 
hand singles out a particular individual. See Wong Sun v. United States, 371 U.S. 471, 483-85 (1963) 
(no probable cause to arrest when agent could not know whether defendant was in fact person de
scribed by informant); Johnson v. United States, 333 U.S. 10, 16 (1948) (no probable cause for arrest 
when police officers did not know identity or number of occupants of room from which they detected 
odor of opium). See generally 1 LaFave, Search and Seizure, supra note 43. § 3.2(e). at 477-79.

The Model Code of Pre Arraignment Procedure (Proposed Official Draft, 1975) would permit inves
tigative arrests on the less stringent standard of “reasonable cause." /¿/ at 14. The Code draftsmen 
contend that this standard is not foreclosed by present law, citing several state court decisions and one 
decision from a United States Court of Appeals. Id. at 294.

In Dunaway v. New York. 442 U.S. 200 (1979), however, the Supreme Court pulled the rug out from 
under this recommendation. In Dunaway, the Court held that probable cause is required for an investi
gatory arrest, id. at 214, and emphasized that the standard for probable cause is stringent:

The central importance of the probable-cause requirement to the protection of a citizen's 
privacy afforded by the Fourth Amendment’s guarantees cannot be compromised (by al-

Both the exclusionary rule as a deterrent and the probable cause require
ment are regulatory. Each aims to control law enforcement behavior, the 
probable cause requirement through a mandate to law enforcement officers 
and reviewing magistrates, and the exclusionary rule through a mandate to 
trial courts. Further, they both strike a balance between the legitimate needs 
of law enforcement and the right of the citizen to be free from unreasonable 
governmental intrusion.’-1 Although the Supreme Court has never precisely 
defined probable cause,122 its meaning is surely very close to “more likely than 
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not.”123 Speaking generally, the police may arrest a person who more likely 
than not has committed, or is committing, an offense. Similarly, they may 
search if more likely than not they will find the incriminating evidence they 
seek. Thus, in either of these situations, the police must reasonably believe 
that the likelihood that they will obtain their goal—by bringing a guilty person 
to book or by recovering evidence of his offense—is greater than fifty percent. 
Over a period of time, therefore, the fourth amendment tolerates the arrest or 
search of .r number of innocent people if, correspondingly, there are x + 1 
arrests of the guilty or searches that pay off. To state the formula the other 
way, for y number of fruitful police invasions of people’s privacy, there must 
be no more than y - 1 fruitless invasions.124 Otherwise, the police are search
ing and seizing when their suspicions do not rise to the level of probable cause.

The analogy between the probable cause standard and the exclusionary rule 
is most striking when we consider how the probable cause mandate operates to 
forbid a search or seizure. Under that standard, the police must forbear when 
the likelihood that their suspicions will prove justified is merely fifty percent or 
less. Thus, the fourth amendment requires that, over time, society tolerate z 
number of guilty persons escaping arrest or avoiding a search that would have 
uncovered evidence of their delicts, if, correspondingly, there are z or more 
innocent persons who thereby escape an unnecessary police intrusion.125 Pre

lowing an exception to the requirement for investigatory arrests]. “The requirement of proba
ble cause has roots that are deep in our history.” Hostility to seizures based on mere suspicion 
was a prime motivation for the adoption of the Fourth Amendment, and decisions immedi
ately after its adoption affirmed that “common rumor or report, suspicion, or even ‘strong 
reason to suspect' was not adequate to support a warrant for arrest.”

Id at 213 (quoting Henry v. United States, 361 U.S. 98, 100 (1959)). The Court then went on to reject a 
proposed “multifactor balancing test,” id. at 213, which would require the police, and then the review
ing court, to weigh “the manner and intensity of the interference, the gravity of the issue involved and 
the circumstances attending the encounter,” in judging the lawfulness of an arrest for further investiga
tion. Id. at 211 n. 14.

[T]he protections intended by the Framers could all too easily disappear in the consideration 
and balancing of the multifarious circumstances presented by different cases .... A single, 
familiar standard is essential to guide police officers, who have only limited time and expertise 
to reflect on and balance the social and individual interests involved in the specific circum
stances they confront.

Id. at 213-24 (footnote omitted).
123. In Brinegar v. United States, the Supreme Court noted that: “Probable cause exists ‘where the 

facts and circumstances within their [the officers’] knowledge and of which they had reasonably trust
worthy information (are] sufficient in themselves to warrant a man of reasonable caution in the belief 
that’ an offense has been or is being committed.” 388 U.S. 160, 175-76 (1949) (quoting Carroll v. 
United States, 267 U.S. 132, 162 (1925)). Such a belief would not be warranted if the facts available to 
the officer made it as likely as not that the officer was wrong.

124. This section has drawn a correspondence between fruitful and fruitless searches and seizures, 
rather than between legal and illegal police conduct because that is the correspondence that the proba
ble cause standard itself suggests. The suppression of evidence of one fruitful but illegal search is 
justified if one fruitless search is thereby prevented. A somewhat more complicated question is how 
many future illegal searches (fruitful and fruitless alike) must be deterred in order to justify suppres
sion. As the point seems largely irrelevant to this discussion, it has not been pursued.

125 This discussion assumes for the sake of simplicity that a person who secretes evidence of a crime 
is in fact guilty of an offense. The police may, however, invade a person's privacy, no matter how 
innocent he is. if they have sufficient grounds to believe that the search will yield evidence. See 
Zurcher v. Stanford Daily, 436 U.S. 547, 556 (1978) (critical element of reasonable search not that 
owner of property suspected of crime, but rather that police have reasonable cause to believe that 
evidence located on owner’s property).
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cisely the same values are in conflict when the decision is whether illegally- 
seized evidence should be suppressed. Society’s right to apprehend and con
vict the guilty is pitted against the people’s right to be secure against govern
mental intrusion. The exclusionary rule is amply justified, then, if its operation 
replicates the results of the probable cause requirement; that is, if the suppres
sion of the fruits of one illegal search or seizure leads to the avoidance of a 
single fruitless police intrusion in the future.126

126. Although for the sake of convenience the argument above is in terms of the discrete quantum of 
deterrence that might flow from a single suppression order in a particular criminal prosecution, the 
question should usually be considered in a broader context. Our concern is ultimately with a viable 
system of suppression. A single suppression order in a single case may have little or no discernible 
effect on future police conduct; yet consistent application of the exclusionary rule by a reasonable and 
resolute judiciary could significantly alter police behavior.

127. “(SJearches conducted outside the judicial process, without prior approval by judge or magis
trate, are per se unreasonable under the Fourth Amendment—subject only to a few specifically estab
lished and well-delineated exceptions.” Katz v. United States, 389 U.S. 347. 357 (1967) (footnotes 
omitted). Because suppression of evidence for a violation of the warrant requirement does not depend 
upon the probability of a successful search or seizure, application of the exclusionary rule when there 
has been a violation of the warrant requirement does not directly replicate the balance that the proba
ble cause standard establishes. Nevertheless, because the warrant requirement implements the proba
ble cause standard, it is possible to measure the deterrent effect of suppressing evidence for warrant 
clause violations in the same manner as for violations of the probable cause requirement

128. See, e.g.. United States v. United States Dist. Court, 407 U.S. 297, 317 (1972) (review by neutral 
magistrate mandatory); Coolidge v. New Hampshire. 403 U.S. 443, 450 (1971) (State Attorney General 
may not issue warrant); Mancusi v. DeForte, 392 U.S. 364. 371 (1968) (use of subpoena duces tecum as 
search warrant improper because circumvents requirement of review by magistrate); Johnson v. United 
States, 333 U.S. 10, 14 (1948) (“neutral and detached magistrate" better judge of probable cause than 
“officer engaged in the often competitive enterprise of ferreting out crime").

129. See Andresen v. Maryland, 427 U.S. 463, 480-82 (1976) (fourth amendment prohibits general 
warrants; valid search warrant limited to evidence of suspected crime); Berger v. New York. 338 U.S. 
41, 59-60 (1967) (wiretap statute failed particularity requirement when it only required names and 
addresses of persons whose conversations were to be audited).

130. Application of the exclusionary rule to violations of the warrant requirement does not impose 
greater costs than application of the rule to searches and seizures made without probable cause If an 
officer is unable to obtain a warrant in time to conduct a search, the absence of the warrant is likely to 
be excused under the “exigent circumstances” doctrine, and the evidence admitted. See Warden v. 
Hayden, 387 U.S. 294, 298-99 (1967) (hot pursuit of suspect justifies warrantless entry); Schmerber v. 
California, 384 U.S. 757, 770 (1966) (officers' reasonable belief that evidence would be destroyed justi
fied withdrawing blood for alcohol test from unconscious accident victim); McDonald v. United States,

The warrant requirement of the fourth amendment provides further support 
for adopting the probable cause standard as the proper measure for justifying 
the exclusionary rule. Although the argument for the suppression of evidence 
for a violation of the warrant requirement is more attenuated than for a direct 
violation of the probable cause requirement,127 both the warrant requirement 
and the exclusionary rule have the same overarching purpose: protection 
against searches and seizures conducted without probable cause. The procedu
ral requirements of the warrant clause implement the probable cause standard. 
The warrant requirement allows a magistrate to assess independently the pres
ence of probable cause before the policeman acts.128 Similarly, the particular
ity requirement of the warrant clause seeks to ensure that the officer will search 
only those areas, and seize only those items, with respect to which the magis
trate has found probable cause.129 Suppression motivates the police to comply 
with the warrant requirement in the future, thereby increasing reliance on war
rants and reducing the likelihood that an officer will arrest or search without 
probable cause.130
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Despite the similarities between the probable cause requirement and the ex
clusionary rule, the disparate amount of public attention that their effects re
ceive constitutes one important difference. The costs of the exclusionary rule 
are immediately apparent; its benefits are only conjectural. When courts apply 
the rule, they deprive law enforcement officers of incriminating evidence. In 
contrast, any police misconduct that would have occurred but for the deterrent 
effect of the suppression order is purely speculative. On the other hand, when 
the police do not search because they believe they lack probable cause, the 
public is not aware that potential evidence is lost. Further, in the unlikely 
event that the public becomes aware of a decision not to search, the benefits 
are apparent. An individual's privacy remains intact while the cost is merely 
conjectural; it cannot be known if evidence was in fact lost. Thus, although the 
cost of adhering to the requirements of the fourth amendment and the cost of 
applying the exclusionary rule are similar, the exclusionary rule “rubs our 
noses in it.”131

335 U.S. 451,454-55 (1948) (imminent danger to innocent party, threat of destruction of evidence, and 
possible flight by suspect justify warrantless search and seizure); Johnson v. United States, 333 U.S. 10, 
15 (1948) (same). If courts without hesitation suppressed evidence for all purposes whenever an officer 
improperly proceeded without a warrant, the rational police officer, erring on the side of caution if 
uncertain of whether a warrant was necessary, would always obtain a warrant when required and prac
ticable He would have nothing to lose by complying with the warrant requirement, and nothing to 
gain from disobeying.

The exclusionary rule as a result would be extremely cost-effective. At virtually no cost, it would 
achieve nearly complete compliance with the warrant requirement. Any exceptions to the exclusionary 
rule that might tempt an officer to dispense with a warrant would not only impair the right of the 
people to be secure from unjustified searches and seizures, but also result in unnecessary loss of evi
dence. Thus if an officer hoped that, despite his failure to obtain a warrant, the evidence might never
theless be useful against a defendant without standing, see United States v. Salvucci, 448 U.S. 83, 85 
(1980), as impeachment evidence, see United States v Havens. 446 U.S. 620, 627-28 (1980), or in the 
prosecution’s case-in-chief if the officer acted in good faith, see United States v. Williams, 622 F.2d 830, 
840 (5th Cir 1980) (en banc) (second majority opinion), cert, denied. 449 U.S. 1127 (1981), he would be 
more likely to ignore the warrant requirement. Yet, if officers are led to miscalculate, the public suffers 
a double loss. Its privacy is less secure, and criminals benefit from the suppression of probative 
evidence.

131. Kaplan, The Limits of the Exclusionary Rule, 26 Stan. L. Rev. 1027, 1037 (1974).
132. Oaks, supra note 103, at 709.

B. TYPES OF DETERRENCE

As the preceding section has demonstrated, the probable cause standard sug
gests a threshold level of deterrence that would justify the continued existence 
of the exclusionary rule. In order to determine whether the rule does ade
quately prevent police misconduct, this article considers three distinct types of 
deterrence. Professor Oaks identifies the first two types: “special deterrence,” 
which describes the effect on the particular officer who violated the fourth 
amendment and has had evidence suppressed, and “general deterrence,” the 
name for the rule’s restraining influence on other officers.132 There is yet a 
third form of deterrence, “systemic deterrence,” that Professor Oaks overlooks. 
This article uses the term systemic deterrence to describe the rule’s effect on 
individual police officers through a police department’s institutional compli
ance with judicially articulated fourth amendment standards. As developed 
below, this process is most visible when the police must respond to changes in 
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fourth amendment law.133 Further, the rule prevents violations of fourth 
amendment standards by facilitating the articulation of the standards them
selves. The exclusionary rule works systematically through these means to 
make privacy rights more secure.

133. Although Oaks discusses only special and general deterrence, “systemic" deterrence is some
what different. The effect of systemic deterrence is self-evident as police departments continue to issue 
directives to their officers. Its success rests on the assumption that police officers follow department 
orders. Police department responses include issuance of direct orders, dissemination of fourth amend
ment decisions, training both new and experienced officers, and formation of policy on police conduct 
in search and seizure situations. See notes 162-74 infra and accompanying text (discussing department 
reactions to Delaware v. Prouse, 440 U.S. 648 (1979)).

134. Oaks, supra note 103, at 709.
135. Id.
136. Id. at 710.
137. Id. at 731 n.193.
138. J. Hirschel, Fourth Amendment Rights 86-87 (1979). Hirschel requested police officers, 

district attorneys, and defense attorneys to register their agreement scaled from zero to 100 to several 
statements relating to the deterrent effect of the exclusionary rule. A score of 100 would indicate total 
agreement. The police overall mean in response to the statement, "A police officer feels a personal loss 
when evidence he has seized is excluded in a court” was 58.8. Id. In response to the statement, "The 
exclusion of illegally seized evidence in court proceedings discourages police officers from making 
many kinds of searches they would otherwise make,” the police overall mean was 65.5. Id. at 84-85. 
The statement, “An important factor in a police officer’s decision to search is whether the article he is 
looking for will be admissible as evidence in court” elicited a police overall mean response of 56.9 Id 
at 85.

Though Hirschel contends that his study reveals that the exclusionary rule is an ineffective deterrent, 
his data seem to belie his conclusion. Officers in his study were asked whether they would search in 
certain hypothetical situations. But it is simply impossible to determine to what extent a police officer 
owes his personal views of what searches and seizures are reasonable to the operation of the exclusion
ary rule and resulting court decisions giving content to the fourth amendment. Thus, even though the 
officers in Hirschel’s studies tended to a broader view of what was reasonable than the view that the 
courts in fact held (each of Hirschel’s questions derived from a published appellate court decision), the 
officers’ views might nonetheless reflect the influence of the courts. Most importantly, the police appar
ently share the view that a search is reasonable only if it is likely to uncover evidence and that an arrest 
is reasonable only if the person arrested is probably guilty. In other words, they accept the probable 
cause standard as the test of reasonableness. There is, of course, no inherent reason why this should be

Special Deterrence. Oaks defines “special” deterrence as the prevention
of future misconduct by one particular officer through the imposition of an 
individual sanction.134 In Oaks’ analysis, the exclusionary rule does not even 
attempt to perform this function because it does not impose any direct punish
ment.135 Oaks doubts that the disappointment an officer experiences when a 
court suppresses evidence will motivate him to change his ways in the absence 
of any formal departmental action.136 Yet elsewhere in his article, when he 
describes what he learned one summer as an Assistant State’s Attorney in Chi
cago, he relates that after the prosecutor lost a motion, he “found a significant 
fraction of patrolmen who were leaving the courtroom confused and bitter 
about the action taken, attributing it to the venality of the judges or prosecutor 
(or both), and having no idea whatever of how to modify their own conduct to 
avoid a repetition.”137 Whatever else his observations may show. Oaks has 
described police officers who care that evidence has been lost and who presum
ably would want to avoid this result in the future. Further, an empirical study 
of police officers’ responses to questionnaires revealed that a significant 
number of officers felt “a personal loss” when a court suppressed evidence they 
had seized.138 Thus, it is reasonable to conclude that the threat of the exclu
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sionary sanction does influence individual police officers.

General Deterrence. The exclusionary rule not only deters the police of
ficer who has had evidence suppressed from further unlawful searches, but also 
deters law enforcement officers who are aware of the rule yet have not person
ally experienced the loss of evidence. Oaks describes this effect as general de
terrence and divides it into two subcategories: “direct,” with immediate effects, 
and "indirect,” entailing long term results.139

Direct deterrence, in Oaks’ analysis, requires effective communication be
tween the police department and police officers to be successful.140 Other con
siderations important to the effectiveness of direct deterrence include an 
officer’s understanding of fourth amendment law, his fear of suppression, and 
the importance to him of not violating the fourth amendment.141 The direct 
deterrent effect of the exclusionary rule depends upon an individual officer’s 
perception of the relative costs of conformity and nonconformity with the 
rule.142 Indirect deterrence, on the other hand, depends upon the extent to 
which police officers’ values reflect fourth amendment standards.143 A threat 
of punishment helps to develop patterns of conforming behavior that influence 
an officer’s conduct even after he has ceased to weigh the pros and cons of 
observance in an individual case.144 Further, Oaks contends that the exclu
sionary rule provides a police officer with an argument to justify his own com
pliance with fourth amendment standards, when his fellow officers do not 
regard such compliance as desirable in its own right.145

Operation of Special and General Deterrence. In Oaks’ view, the exclu
sionary rule does not achieve very much deterrence through either of these 
mechanisms because the requisites for effective deterrence are lacking.146 Spe
cifically, Oaks contends that: (1) suppression affects only police behavior 
aimed at successful prosecution,147 (2) police officers as a group do not share a 
system of values that emphasizes protection of constitutional rights,148 and 
(3) the exclusionary rule attempts to enforce a poorly-communicated and con
fusingly-articulated set of standards.149

so Certainly, societies exist where the police can search, arrest, or demand documentary evidence of 
identification on the slightest suspicion or even at will. That the police in our society perceive “reasona
bleness” as they do may well be a function of court decisions and the operation of the exclusionary rule. 
Thus, although there is naturally a gap between the views of the courts and the views of the police, the 
width of the gap might be fairly constant. Police perception of reasonableness will shadow court rul
ings as long as the courts continue to interpret and enforce the fourth amendment by suppressing evi
dence obtained in violation of its standards. For a discussion of this neglected, educative function of 
the law. see F. Zimring & G. Hawkins, Deterrence: The Legal Threat in Crime Control 77- 
83 (1973).

139. Oalks, supra note 103, at 710-12.
140. Id. at 710.
141. Id. at 710-11.
142. Id. at 710.
143. Id. at 711
144. Id.
145. Id. at 712.
146. Id. at 720.
147. Id. at 720-23.
148. Id. at 727-29.
149. Id. at 730-32. Oaks also suggests other limitations upon the effectiveness of the exclusionary
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Oaks' first criticism, that the exclusionary rule may not deter police conduct 
aimed at goals other than conviction, is beside the point. The only sensible 
measure of the deterrent value of the rule is the number of illegal searches and 
seizures it prevents, not the number that occur despite it. The fallacious argu
ment that the rule is a failure because it cannot deter some kinds of illegal 
searches often recurs in discussions of deterrence. In their study of deterrence, 
Zimring and Hawkins dub it the fallacy of “The Warden’s Survey.”* 150 They 
cite the works of several celebrated prison wardens to show how the warden’s 
perspective can skew his perception of the deterrent effect of the criminal 
law.151 A warden of Sing Sing, for example, wrote that “the prison man knows 
this threat [the death penalty] is no deterrent for convicts have told him so 
again and again."152 As Zimring and Hawkins explain, the fallacy of this in
ference is that the warden “has based his conclusion on experience with groups 
of men who have evidently not been deterred or they would not be in 
prison.”153 His experience provides scant information about how many others 
the threat of capital punishment has deterred. The warden has simply never 
met them. Whatever one’s view of the death penalty, all sanctions for murder 
should not be repealed simply because some people have killed in spite of 
those sanctions. Similarly, the exclusionary rule should not be abolished 
merely because some police officers violate the fourth amendment in spite of it. 
If the rule cannot influence certain types of police behavior, the answer is to 
devise additional controls, not to abolish the one significant control that al
ready exists.

rule. First, police officers have little fear of disciplinary action by the department. Second, the penalty 
of the exclusionary rule falls not upon them, but upon the prosecutor. Id. at 725-26. Third, motivation 
to comply with the fourth amendment varies widely among different officers in particular situations. 
Id. at 729-30.

150. F Zimring & G. Hawkins, supra note 138, at 30-32.
151. Id. nn.26-31 (citing C. Duffy, 88 Men and 2 Women (1962); L. Lawes, Meet the Mur

derer! (1940); Kirchwey, The Prison’s Place in lhe Penal System. 157 Annals of AAPSS 13 (1931)).
152. Id. at 31 (citing Duffy, supra note 151, at 22).
153. Id.
154. Amsterdam, supra note 88, at 431.
155. “(O]n the other hand,” as Amsterdam puts it, “a criminal court system functioning without an 

exclusionary rule . . . is the equivalent of a government purchasing agent paying premium prices for 
evidence branded with the stamp of unconstitutionality.” Id. at 431-32.

156. Oaks, supra note 103, at 727-29.

Professor Amsterdam suggests that the exclusionary rule is analogous to po
lice department anti-theft programs for branding personal property.154 Identi
fication marks diminish the value of property to a prospective thief because he 
knows that it will be more difficult to sell the goods at a worthwhile price.155 
Thus, such programs reduce the incentive to steal. Although thieves who steal 
only for excitement, for their own use, or for revenge, are not deterred by iden
tification programs, police departments should not, for this reason alone, aban
don these programs. The assertion that the exclusionary rule fails to deter a 
police officer whose conduct is motivated by other than the hope for successful 
prosecution is a similarly unconvincing argument for abandoning the exclu
sionary rule.

Oaks’ second argument, that police values may conflict with constitutional 
values,156 is more troublesome. This tension, however, would frustrate any 
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remedy designed to conform police conduct to constitutional standards. Yet 
there is evidence that the problem is, at least in part, generational. Younger 
officers may be more willing to accept the legitimacy of constitutional re
straints in solving crimes and apprehending offenders.157

Oaks’ third criticism, that police officers do not understand fourth amend
ment standards because those standards are poorly-communicated and confus
ingly-articulated,158 is likewise vexing. Nevertheless, this failure of 
communication is a difficulty that must be overcome if police are ever to com
ply with constitutional standards, whatever enforcement mechanism courts 
may employ.159 Thus, the lack of understanding is a problem attendant to the 
fourth amendment itself, not to the exclusionary rule.160 If poor communica-

157. See S. Wasby, Small Town Police and the Supreme Court 109, 218 (1976) (study of police 
in rural communities indicated "generational effect” in reactions to exclusionary rule). See also Amici 
Curiae Brief for Americans for Effective Law Enforcement. Inc. at 17, California v. Krivda, 409 U.S. 33 
(1972) (arguing that exclusionary sanction no longer constitutionally required because police profes
sionalism in search and seizure area has eliminated bulk of fourth amendment violations).

158. Oaks, supra note 103, at 730-32.
159. The problem of unclear standards is likely overstated. In certain areas where the law remains 

unsettled—notably the “container” search cases—standards are confusing. Nevertheless, the basic 
standards for the great majority of searches and seizures are far more definite. The fundamental princi
ple that the police may not conduct a search or seizure without probable cause is easy enough to under
stand, and the courts have perfromed generally well in giving the police guidance whether probable 
cause is present in recurring fact patterns. See notes 185-93 infra and accompanying text. Further, 
situations where the police may search or seize without probable cause are about as clearly defined as 
one could realistically hope. See note 118 supra.

Reading reported appellate cases yields skewed perceptions of the difficulties police encounter when 
trying to comply with the fourth amendment, because reported cases are likely to be the very ones 
where the propriety of police action is doubtful, but the action is not clearly wrong. The vast bulk of 
police searches and seizures are never recounted in the case reports. Moreover, in the area where 
confusion is presently greatest, the container search cases, the issue is whether the police may search 
without a warrant. Even if the bounds of the warrant requirement are hazy in those cases, the police 
can easily obtain the evidence they seek and comply with the fourth amendment by simply obtaining 
warrants in doubtful cases.

160. This is, for example, the argument in Dworkin, supra note 103. Dworkin, himself a supporter of 
the exclusionary rule. at 330-33, nonetheless asserts that “the law does not permit the rule to work as 
well as possible." Id. at 333. In his view, “[fjourth amendment law is so uncertain, incomprehensible, 
quibble ridden, and ever changing that it deprives any sanction of a meaningful chance to control 
conduct." Id. at 333-34. The underlying disease generating these symptoms is. Dworkin believes, the 
"fact style decision making,” id. at 334, by which the Court too often resolves fourth amendment issues. 
Id. at 334. Dworkin advocates regulating the police through inflexible enforcement of rules “expressed 
in language directed to the police and clear and precise enough for them to follow.” Id. at 336. This 
solution, Dworkin argues, would obviate the need for determining the applicability of a rule on a case- 
by-case basis. Id. Dworkin’s criticisms, whatever their merit, are not criticisms of the exclusionary 
rule.

At the end of its most recent term, the Supreme Court decided two fourth amendment cases that 
suggest that the Court may be moving toward a more rule-oriented conception of the amendment. In 
New York v. Belton. 101 S. Ct. 2860 (1981), the majority, in an opinion by Justice Stewart, announced 
the bright-line rule that when police lawfully arrest the occupant of a car. they may search the entire 
passenger compartment and any open or closed containers found within. Id. at 2864 & n.4. The opin
ion purported to be only an extension of Chimel v. California, 395 U.S. 752 (1969). 101 S. Ct. at 2864. 
Writing for the majority in Chimel, Justice Stewart had limited the scope of a search incident to a valid 
arrest to the area within the arrestee’s immediate control, in which he could obtain a weapon or destroy 
evidence 395 U.S. at 763. The Court in Chimel, however, had established only a general rule for 
application on a case-by-case basis.

in Robbins v. California, 101 S. Ct. 2841 (1981), decided the same day as Belton, Justice Stewart 
again endeavored to establish a hard and fast rule. Id. at 2847. In Robbins, the police seized two bricks 
of marijuana wrapped in opaque plastic in the luggage compartment during a valid automobile search. 
The court held tne search invalid and the marijuana inadmissible. Police must obtain a warrant to 
search opaque containers found in the luggage compartment during a lawful search of a car. Id. In 



1981] Exclusionary Rule 399

tion is a reason to abolish the exclusionary rule, then it would similarly be a 
reason to abolish any device for enforcing the fourth amendment. Moreover, 
it would be craven for us to abolish the exclusionary rule on grounds of inef
fectiveness when the police themselves hold the key to rendering it effective 
through better hiring practices, training, and continuing instruction.

Svstemic Deterrence. Although Oaks’ criticisms of the exclusionary rule
as a deterrent can be individually countered, the major flaw underlying his 
entire argument is his reliance on the analogy between the deterrent effect of 
criminal law and the deterrent effect of the exclusionary rule. This analogy 
fails under close analysis, because the exclusionary rule operates through 
mechanisms that simply have no analog in the penal law. Unlike the criminal 
law, which seeks to control the behavior of the general public, the exclusionary 
rule attempts to influence the conduct of members of various law enforcement 
agencies. Although there are many such agencies, each is a structured govern
mental entity. It is likely that the threat of the exclusionary sanction will influ
ence these various police units and through them, the individual officers. 
Consequently, even if a particular constable is indifferent to whether his arrests 
and seizures result in convictions, those who run the police department are 
concerned with successful prosecutions. Further, although individual officers 
might entertain hostility toward fourth amendment rights, police departments 
are not likely to share such a view, at least officially. Thus, at least the more 
professional police forces can be expected to encourage fourth amendment 
compliance through training and such guidelines as the department provides 
for conducting searches, seizures, and arrests.

Moreover, even if the standards that the fourth amendment sets are more 
elusive than the rules embodied in the general criminal law, police officers are 
in an excellent position to assimilate them. The fourth amendment, after all, 
permeates the officers’ day-to-day professional life, and police departments 
surely possess the means to convey information to the officers in the field. 
Even if prosecutors cannot always find the time to explain the fourth amend
ment to the police, many of the larger police departments hire legal counsel to 
make legal standards intelligible to the policeman on patrol.* 161

Robbins Stewart wrote only for a plurality. Justice Powell concurred in the judgment but rejected the 
plurality’s bright-line rule in favor of a test of whether a sufficient expectation of privacy in the items 
searched exists. 101 S. Ct. at 2847 & n.l (Powell, J„ concurring). Regardless of the wisdom of the 
opinions in Belton and Robbins, these cases demonstrate the Court’s increased sensitivity to the need 
for more manageable standards. But see United States v. Ross, 655 F.2d 1159 (D C. Cir.) (en banc) 
(court of appeals held that police required to obtain warrant to search paper bag in automobile trunk; 
Supreme Court agreed to hear argument on question whether Robbins v. California should be reconsid
ered), cert, granted, 50 U.S.L.W. 3265 (U.S. Oct. 13, 1981) (No. 80-2209).

161. See notes 162-74 infra and accompanying text (discussing police department reactions to fourth 
amendment decisions).

162. 440 U.S. 648 (1979).
163. Id. at 663.

An example of systemic deterrence is the administrative response to the 
Supreme Court’s decision in Delaware v. Prouse.162 In Prouse, the Court ruled 
that police may not stop a car on the open road for a license or registration 
check, in the absence of articulable suspicion to believe that criminal activity is 
afoot.163 Before Prouse, the constitutionality of random traffic stops was un
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certain.164 In the District of Columbia, for example, police had conducted 
such stops upon the strength of a 1972 decision of the District of Columbia 
Court of Appeals.165 Nevertheless, when in 1979 the Supreme Court in Prouse 
announced that these stops violated the fourth amendment,166 the D.C. Metro
politan Police reacted swiftly. The Chief of Police issued an immediate telex 
message to his officers, advising them to desist from the practice.167 The Police 
Department is now incorporating the change in procedures in the Depart
ment’s General Orders, a set of regulations issued to each officer and with 
which each officer must be familiar.168

164. See id at 651 & nn.2-3 (listing conflicting decisions on issue of random stops in state and federal 
courts of appeals).

165. Palmore v. United States, 290 A.2d 573, 583 (DC. 1972), ajffd on jurisdictional grounds. 411 U.S. 
389 (1973).

166. 440 U.S. at 663.
167. See Wash. Post, March 28, 1979, § A, at 1, col. 4 (discussing D.C. Police Chief Jefferson’s 

prompt orders to officers to stop performing random traffic stops without articulable suspicion).
168. See M.P.D.C. Gen. Order 304-10 (1973). This general order, which deals with a broad range of 

police-citizen contacts, is currently being updated to take into account recent changes in the law. Tele
phone conversation between Silas Wasserstrom and Vernon Gill, General Counsel. Metropolitan Po
lice Department (Nov. 12, 1981). The general order’s provisions on traffic stops have already been 
rescinded by a special order. Id.

169. State v. Prouse, No. 176-12-0213 (Del. Super. Ct. Mar. 10, 1977) (per Walsh, J.) (unreported) 
(copy on file at Georgetown Law Journal), ajffd, 382 A.2d 1359 (Del 1978), ajffd. 440 U.S. 648 (1979).

170. Memorandum from James E. Liguori, Deputy Attorney General of the State of Delaware to 
Lieutenant Thomas J. Roman (Mar. 31, 1977) (copy on file at Georgetown Law Journal)

171 Legal Memorandum, No. 2-77, from Lieutenant Thomas J Roman. Legal Officer, Delaware 
State Police (May 2, 1977) (copy on file at Georgetown Law Journal)

172. Id.
173. Letter from Captain Thomas J. Roman to Scott Mendeloff (July 17, 1981) (copy on file at Ge

orgetown Law Journal). Captain Roman kindly gave us this information in answer to our inquiry 
concerning the response of the Delaware police to Prouse, and he provided us with copies of the docu
ments cited in notes 170-71 supra.

174. Another case in point that can be readily documented is the response to Almeida-Sanchez v. 
United States, 413 U.S. 266 (1973). After the Court’s decision in that case. Border Patrol agents altered 
their practices to conform with it. United States v. Brignoni-Ponce. 422 U.S. 873, 880 n 6 (1975). In 
Almeida-Sanchez, the Court held that probable cause is necessary for random, full-car searches near 
the Mexican border. 413 U.S. at 273. But see United States v. Martinez-Fuerte, 428 U.S. 543, 562 
(1976) (no suspicion required for police to stop and question occupants of car at reasonably located 

Even before the ultimate Supreme Court decision in Prouse, the Delaware 
State Police had responded to the trial court’s holding that random traffic stops 
were unconstitutional.169 After the trial court’s decision the State Attorney 
General’s office conferred with a Legal Officer employed by the Delaware 
State Police.170 Within two months of the court’s decision, the Legal Officer 
had disseminated a memorandum to all troops and units within the State Po
lice describing the decision, explaining the conduct it prohibited, and advising 
that it did not affect stops based on articulable suspicion.171 The memoran
dum also provided several examples of facts that could provide sufficient ar
ticulable suspicion for a stop.172 The Legal Liaison Office of the Delaware 
State Police has noted that “[a]ll court decisions affecting daily police opera
tions are disseminated to patrol officers by similar Legal Memorandums.”173

While this article has not undertaken to survey other police department re
sponses to Prouse, or other court decisions changing or clarifying the scope of 
permissible police conduct,174 it is apparent what police departments, or at 
least the larger of them, can do. It denigrates the professionalism of the police 
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to assume that they cannot or will not assimilate the standards that the courts 
set. It is reasonable to assume that a professional police department can obtain 
substantial compliance from its officers in the field, especially when, as in 
Prouse, a new decision announces a relatively clear-cut rule.175

border checkpoints); United States v. Bngnoni-Ponce. 422 U.S. at 881-82 (articulable suspicion suffi
cient for Border Patrol agent to stop car near Mexican border and to conduct limited questioning).

Although similar examples of changes in institutional policy resulting from court decisions on the 
fourth amendment abound, the literature concerning empirical evidence on the effectiveness of the 
exclusionary rule largely ignores them. Assuming that field officers obey administrative directives con
cerning proper search and seizure procedures (and they surely do to some significant degree), cases such 
as Prouse and Almeida-Sanchez clearly demonstrate that suppression of evidence in one case can pre
vent subsequent fourth amendment violations. This is, manifestly, a form of deterrence.

175. Fourth amendment decisions result in changes in the behavior of law enforcement officials not 
only at state and local levels, but also at the federal level. In an address to the Harlan Fiske Stone Law 
Society at Amherst College, FBI Director William Webster described the FBI’s present methods of 
apprising its agents of all Supreme Court and relevant court of appeals fourth amendment decisions. 
Webster, Routine Methods Won't Stop the Leaders of Crime, Amherst, Summer 1981, at 27. Webster 
stated that “[wjithin 24 hours after a major case comes down affecting our right to do anything, the 
people in the field are informed of the significance of that case, with more details to follow." Id. An 
example of this action was the FBI’s response to decisions on the authority of the agency to enter 
premises surreptitiously to install a microphone. The United States Court of Appeals for the Sixth 
Circuit held that, although the Omnibus Crime Control and Safe Streets Act of 1968, 18 U.S.C. § 2518 
(1976), permitted the FBI to seek a court order to enter, it did not authorize a surreptitious break-in 
even with such an order. United States v. Finazzo, 583 F.2d 837, 841 (6th Cir. 1978), vacated. 441 U.S. 
929 (1979). The FBI promptly informed its agents within the jurisdiction of the Sixth Circuit of the 
decision in Finazzo, and instructed them to stop conducting surreptitious entries. Webster, supra, at 27. 
The Supreme Court later decided that such entries were legal. See Dalia v. United States. 441 U.S. 238, 
248. 254 (1979) (fourth amendment does not prohibit per se. and title III implicitly permits, courts to 
authorize covert entries to install electronic surveillance devices). The FBI again sent instructions to its 
agents. Although the Court held that the statute did not require a court order for surreptitious entry, 
the FBI still demanded that its agents seek court authorization. Webster, supra, at 27.

The suppression of evidence in Prouse, therefore, was a small price to pay 
for an enormous benefit in protection from unlawful police activity. At the 
cost of one marijuana prosecution, the Delaware State Police, and, it can be 
expected, police everywhere who had previously conducted routine license and 
registration spot checks, have abandoned this practice. No doubt countless 
motorists have been, and will be, spared this violation of their constitutional 
rights. Thus, applying the measure of the deterrent effect of the exclusionary 
rule that the probable cause requirement suggests—that suppression of evi
dence in one case must prevent police misconduct in one or more instances— 
the exclusionary rule performs admirably. Applying the rule not only deters 
the specific officer who lost evidence from repeating his transgression, but the 
specter of the rule also deters officers who have not personally lost evidence. 
Even more dramatically, the rule prevents countless abridgements of fourth 
amendment rights through law enforcement’s institutional response to changes 
in fourth amendment law.

C. PREVENTION OF VIOLATIONS THROUGH DEVELOPMENT OF FOURTH 
AMENDMENT LAW

As Prouse demonstrates, the exclusionary rule affects police department con
duct and achieves at least systemic deterrence. An equally important, al
though less obvious, benefit of the rule is that it fuels the development of 
fourth amendment law. A glance through any criminal procedure case book 
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should persuade even the skeptic that virtually every case defining fourth 
amendment limits on police behavior arose only because a defendant objected 
to the use of certain evidence, forcing a court to decide whether the police had 
violated the defendant’s constitutional rights when they obtained it.176 Think, 
for example, of Chimel v. California,177 United States v. Katz S'* Payton v. New 
York f9 and Steagald v. United States.180 All of these cases involved objec
tions to the use of evidence and all resulted in new limits on intrusive police 
conduct.181 Thus, exclusionary rule litigation provides the principal occasion 
for the articulation of fourth amendment standards.182 Without such litiga
tion, it is likely that many of these fourth amendment issues would have re
mained unresolved.

The exclusionary rule not only prevents fourth amendment violations by 
eliciting path-breaking decisions by the Supreme Court, but also is indispen- 
sible to the development of law by the lower courts. Suppression litigation 
provides the principal occasion for appellate courts to clarify and refashion the 
broad principles of the fourth amendment; it also permits development of co
herent standards through case-by-case adjudication of more fact-specific ques
tions. This process is most evident in the cases that give content to the phrase 
“probable cause.” Given both the myriad factual situations that the police 
encounter and the often unpredictable variations within even common pat-

176. Eg.. Y Kamisar, W. La Fave & J. Israel, Modern Criminal Procedure Cases, Com
ments and Questions (Sth ed. 1980); S. Saltzburo, American Criminal Procedure Cases and 
Commentary (1980); L. Weinreb, Leading Constitutional Cases on Criminal Justice (1981).

177. 395 U.S. 752 (1969).
178. 389 U.S. 347 (1967). It is important to recognize that exclusionary rule litigation not only pro

vides the occasion for developing fourth amendment standards of reasonableness, but also the occasion 
for deciding what sorts of governmental intrusions and surveillance constitute a search or seizure, and 
are thus subject to constitutional restraints and judicial scrutiny. As technological advances result in 
ever more “frightening paraphanalia which the marvels of an electronic age . . . visit upon human 
society,” Silverman v. United States, 365 U.S. 505, 509 (1961), what privacy we have is increasingly 
threatened. Continuing exclusionary rule litigation that defines a “search” thus becomes all the more 
essential to the protection of that privacy. As Professor Amsterdam puts it, “I can think of few constitu
tional issues more important than defining the reach of the fourth amendment—the extent to which it 
controls the array of activities of the police ... the amount of power that it permits its police to use 
without effective control by law.” Amsterdam, supra note 88, at 377.

179. 445 U.S. 573 (1980).
180. 101 S. Ct. 1642 (1981).
181. Steagald v. United States, 101 S. Ct. at 1645 (defendant moved to suppress unlawfully-seized 

evidence); Payton v. New York, 445 U.S. at 577 (same); Chimel v. California, 395 U.S. at 754 (defend
ant objected to admission into evidence of unlawfully-seized property); United States v. Katz, 389 U.S. 
at 348 (defendant objected to use of unlawfully-intercepted phone conversations).

182. The case law abounds with examples of the developmental benefits of the exclusionary rule. In 
Chimel v. California, 395 U.S. 752 (1969), for example, the Court held that a warrantless search inci
dent to a valid arrest may extend only to the area within the suspect’s immediate control. Id. at 763 In 
so holding, the Court overruled United States v. Rabinowitz, 339 U.S. 56, 59, 64 (1950) (one hour 
search of defendant’s office, including desk, safe, and files, justified as incident to valid arrest). 395 U.S. 
at 768. Similarly, the Court in United States v. Katz, 389 U.S. 347 (1967), held that the use of an 
electronic eavesdropping device attached to the outside of a phone booth constituted an unreasonable 
search under the fourth amendment. Id. at 354. The Katz Court refused to follow the holding of 
Olmstead v. United States, 277 U.S. 438 (1928), that the fourth amendment applies to eavesdropping 
only when an actual physical invasion has occurred. 389 U.S. at 353. Finally, it was only after the 
exclusionary rule was applied to the states in Mapp v. Ohio, 367 U.S. 643, 655 (1961), that the Court 
had occasion to address the issue of just how much of the fourth amendment applied to state officials 
through the fourteenth amendment. In Ker v. California, 374 U.S. 23, 33 (1963), the Court ruled that it 
applied in full.
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terns, reducing probable cause to a set formula is an impossible task,183 Nev
ertheless, by deciding fourth amendment cases, courts are able to define 
probable cause more precisely. Thus, through this continual refinement, the 
police can become more certain of when probable cause exists and when it is 
lacking.

183. The authors do not share Dworkin’s dismay that the Supreme Court has been unable to con
dense all of probable cause into a few easily stated and applied rules. See Dworkin, supra note 103. at 
329, 367 Probable cause issues arise in so many different settings and involve so many potential varia
tions that any comprehensive set of rules would be too rigid to encompass all the relevant 
considerations.

184 392 U.S. 1 (1968); see note 118 supra and accompanying text (discussing police conduct that is 
permissible on less than probable cause).

185. See Munn v. United States, 283 A.2d 28, 30 (D.C. 1971) (narcotics agent’s experience with drug 
transactions relevant to finding of probable cause to arrest); cf. Bell v. United States, 254 F.2d 82. 85-86 
(D C. Cir.) (officer's experience relevant to finding probable cause to arrest), cert, denied. 358 U.S. 885 
(1958).

186. See Tobias v. United States, 375 A.2d 491, 494 (D C. 1977) (flight of suspect upon approach of 
officer relevant to assessment of probable cause).

187. See Peterkin v. United States, 281 A.2d 567, 568 & n.4 (D.C. 1971) (frequency of drug traffic in 
particular area may be relevant to assessment of probable cause), cert, denied. 406 U.S. 922 (1972).

188. See id. at 568-69 (transfer of substance in bottle in return for cash in high drug activity area 
provided probable cause to arrest).

189. See Vicks V. United States, 310 A.2d 247, 249 (D.C 1973) (transfer of money without two-way 
exchange insufficient grounds for probable cause to arrest); Gray v. United States, 292 A.2d 153. 155-56 
(D.C. 1972) (mere transfer of money not ground for probable cause).

The Metropolitan Police Department’s General Counsel's Office transmits teletype messages for dis
semination to all officers that summarize and analyze decisions such as these as soon as they are re
printed. See Teletype Message No. 31-428 (Oct. 26, 1981) (describing probable cause test established 
by District of Columbia Court of Appeals in Howell v. United States, 109 Daily Wash. L. Rep. 2049 
(D.C. Aug. 4, 1981)) (copy on file at Georgetown Law Journal'). The teletype message is read at rollcall 
for the week after it is issued. Id.

190. See United States v. Pannell, 383 A.2d 1078, 1079-80 (D.C. 1978) (no probable cause to arrest 
or seize property even when Terry questioning of suspect carrying television on street heightens officer’s 

Fourth amendment case law in the District of Columbia provides one exam
ple of the developmental benefits of the exclusionary rule. When a police of
ficer observes a suspected drug deal, he confronts a recurring dilemma. When 
he sees an interchange between people on a sidewalk, particularly in a high 
drug-use area of the city, he is justifiably suspicious. Yet he may not actually 
see any identifiable substance change hands. Moreover, the brief detention 
and interrogation that Terry v. O/iio'84 permits in these circumstances is un
likely to yield anything but denials. Unless the officer can act, however, the 
sale of drugs may continue with impunity. Thus, although the case law recog
nizes the significance of other factors such as the particular officer’s expertise in 
recognizing narcotics transactions,185 the suspect’s reaction to an approaching 
officer,186 and the reputation of the area as one in which narcotics are preva
lent,187 the District of Columbia Court of Appeals has developed a practical 
test. Generally, if the officer sees a suspect pass something in return for money 
under otherwise suspicious circumstances, he may arrest.188 If he sees only a 
one-way transfer, however, he may not.189

Another recurring close question of probable cause arises when a police of
ficer sees someone carrying property down the street, but has no knowledge of 
a particular theft to which the property can be linked. In this situation, the 
case law holds that the officer may not seize the property or arrest the person 
even if Terry questioning elicits evasive responses.190 Appellate decisions do, 
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however, tell the police what additional information provides probable cause 
justifying a search or arrest. Courts have upheld arrests and seizures when the 
police saw the defendant appear to look for something to steal before he reap
peared carrying the suspect property,191 when the property bore distinctive 
markings of ownership obviously placed there by someone other than the sus
pect and the suspect ran when the officer approached,192 and when the police
man offered a detailed description of the suspicious conduct he observed 
before arresting the suspect and the suspect obviously lied in answering the 
officer's questions.193

suspicions); Campbell v. United States, 273 A.2d 252, 253, 255 (D.C. 1971) (no probable cause to arrest 
if suspect carrying television and screwdriver, even when denies ownership of screwdriver during brief 
questioning); Daugherty v. United States, 272 A.2d 675, 676 (D.C. 1971) (no probable cause to copy 
serial and model numbers of television suspect carrying on street).

191. See Nixon v. United States, 402 A.2d 816, 818-19 (D.C. 1979) (probable cause to arrest when 
suspect looked intently into parked cars in high crime area, reappeared later carrying box concealed in 
newspaper, and replied suspiciously to brief questioning).

192. See Edwards v. United States, 379 A.2d 976, 977-78 (D.C. 1977) (probable cause to arrest when 
suspect carrying property in pillow case with mark of school in deserted area late at night and fled when 
officers approached and identified themselves).

193. See Wray v. United States, 315 A.2d 843, 845 (D.C. 1974) (probable cause to arrest when de
tailed report of suspicious conduct observed by officer and suspect obviously lied during Terry 
questioning).

194. The exclusionary rule contributes to the development of fourth amendment law not only in 
situations involving arrests and searches made without probable cause, but also in the context of war
rants. If an officer knows that both the issuing magistrate and a trial judge at a suppression hearing 
might scrutinize his affidavit, he will likely be more careful in ascertaining and stating his grounds for 
probable cause before he acts. The exclusionary rule also discourages the magistrate-shopping that 
might occur if there were no possibility of examination of an affidavit in support of a warrant at a later 
hearing. Further, the magistrate is likely to take more care in determining the existence of probable 
cause if the possibility of later scrutiny exists. Finally, a challenge to the magistrate’s finding of proba
ble cause aids in the development of fourth amendment law, particularly as certain constitutional is
sues, such as requirements for informants, arise most commonly when the police act with warrants. 
Admittedly, the law that the Supreme Court has fashioned in this area is not as coherent as it might be. 
See, eg., United States v. Harris, 403 U.S. 573, 581 (1971) (plurality opinion) (affidavit in support of 
warrant sufficient when it relates unnamed informant’s personal observations and prior events within 
affiant’s own knowledge); Spinelli v. United States, 393 U.S. 410, 416 (1969) (affidavit in support of 
warrant must indicate underlying circumstances showing informant’s reliability and either how inform
ant gathered information or detail sufficient to indicate information more than mere rumor); Aguilar v. 
Texas, 378 U.S. 108, 120 (1964) (affidavit must indicate basis for believing informant reliable). See 
generally 1 LaFave, Search and Seizure, supra note 43, § 3.3.

195. Professor Oaks recognizes that “(i]t is . . imperative to have a procedure by which courts can

These appellate decisions provide valuable guidance to police concerning 
when they may or may not act. Although the opinions may fall short of pro
viding fool-proof formulas, they do draw sensible lines that the police can be 
expected to understand and observe, if they are motivated to do so. Thus, 
these standards themselves prevent violations of fourth amendment rights, for 
they give the police a reasonably clear message of when, despite their suspi
cions, the law does not permit arrest. Such specific standards develop only 
through case-by-case adjudication of fourth amendment issues.

By functioning as the primary mechanism through which the courts develop 
and articulate the limits of the fourth amendment itself, the exclusionary rule 
plays an indispensible role in preventing fourth amendment violations.194 Al
though this point appears obvious, critics and courts have generally over
looked this benefit of the rule when balancing its advantages against its 
costs.195 Yet clarifying what the police may and may not do can result in enor
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mous benefits in protecting privacy.196 197 Moreover, this process of judicial clari
fication can advance even when a court upholds police conduct. In Dorman v. 
United States,'91 for example, the United States Court of Appeals for the Dis
trict of Columbia Circuit spelled out in detail the considerations that indicate 
the presence or absence of exigent circumstances sufficient to justify a warrant
less entry of a house to make an arrest.198 In this influential case,199 the court 
defined exigent circumstances, although ultimately ruling that the evidence ob
tained was admissible.200 Thus, important guidelines can emerge even when a 

review alleged violations of constitutional rights and articulate the meaning of those rights. The advan
tage of the exclusionary rule—entirely apart from any direct deterrent effect—is that it provides an 
occasion for judicial review ...” Oaks, supra note 103, at 756. Yet when Oaks listed the means by 
which the rule might prevent fourth amendment violations, he considered only its deterrent effect in a 
literal sense, rather than its more broadly conceived preventive value. Id. at 709-19.

Similarly, the Supreme Court overlooked the interest in fourth amendment law development when it 
denied habeas corpus relief to convicts who had a full and fair hearing on fourth amendment claims in 
state court. Stone v. Powell. 428 U.S. 465, 482 (1976). The Court reasoned that the possibility of 
collateral review of an alleged fourth amendment violation would have little or no deterrent effect Id. 
at 493. Balancing this assumed miniscule or nonexistent incremental deterrence against the costs of 
allowing collateral application of the exclusionary rule, the Court denied habeas corpus review. Id. at 
494 The Court, however, failed to consider whether collateral review of fourth amendment claims was 
justifiable because such review contributes to the development of fourth amendment law.

Cover and Aleinikoff argue that federal habeas corpus review permits a useful dialogue between 
federal and state courts, each of which brings a different perspective to criminal law issues Cover & 
Aleinikoff. Dialectical Federalism: Habeas Corpus and the Court, 86 Yale L.J. 1035, 1036, 1050(1977). 
Given the different nature of prosecutions in each, state and federal courts are likely to develop differ
ent perspectives on crime, law enforcement, and the fourth amendment generally. Thus, federal habeas 
corpus review of state prisoners' fourth amendment claims is probably necessary to allow state and 
federal courts to apply their own strengths to common problems. In considering whether to limit fed
eral habeas corpus review, the Supreme Court should have addressed this point.

To the authors’ knowledge, the Supreme Court has never discussed this process of law development 
through the exclusionary rule. Justice Brennan, however, alluded to it in his dissent in United States v. 
Peltier. 442 U.S. 531, 554 (1975) (Brennan, J., with Marshall, J., dissenting) (Court’s refusal to apply 
Almeida-Sanchez v. United States, 413 U.S. 266 (1973), retroactively “could stop dead in its tracks 
judicial development of Fourth Amendment rights”). See generally Geller, supra note 70. at 654-56 
(discussing opportunity for judicial review provided by exclusionary rule).

196 Certainly, a trial court’s suppression of evidence often results in no written opinion and no 
appeal. Such cases, however, generally involve flagrantly unlawful police conduct. In such cases, an 
opinion is not necessary to tell the police what they have done wrong. Here the exclusionary sanction 
works more like a penal sanction. When a court applies the exclusionary rule to such flagrant miscon
duct, each individual instance of suppression functions primarily through special deterrence At the 
same time, the constant suppression of such evidence serves as a general deterrent by removing from 
the police an incentive to violate the law. Moreover, when flagrant misconduct is involved, the norma
tive principle underlying the rule—that the government should play no part in unlawful activity—is a 
compelling justification for the exclusionary sanction.

197. 435 F.2d 385 (D C. Cir. 1970) (en banc).
198. Id. at 392-93. The court listed the following seven considerations: (1) whether the suspected 

offense is especially violent; (2) whether the police nave a reasonable belief that the suspect is armed; 
(3) whether there are more grounds for probable cause than the minimum necessary to obtain a war
rant; (4) whether the officers have a strong reason to believe the suspect is on the premises; (5) whether 
the suspect is likely to escape unless promptly apprehended; (6) whether the entry is peaceable; and 
(7) whether entry is during the day or night. Id.

Similarly, courts have developed limits for administrative searches while determining the admissibil
ity of evidence in a criminal case. See Michigan v. Tyler, 436 U.S. 499, 510 (1978) (no warrant required 
to enter burning premises and remain for reasonable time to investigate; additional entries necessitate 
compliance with warrant requirements for administrative searches).

199. See, e.g., United States v. Acevedo, 627 F.2d 68, 70 (7th Cir. 1980) (utilizing Dorman criteria for 
determining presence of exigent circumstances sufficient to justify warrantless entry); United States v. 
Kulcsar, 586 F.2d 1283, 1287 (8th Cir. 1978) (same); United States v. Campbell, 581 F.2d 22. 26 (2d Cir 
1978) (same).

200. 435 F.2d at 392-93.
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court declines to suppress evidence.
Empirical studies that seek to rebut the efficacy of the rule as a deterrent 

often emphasize the substantial number of constitutional violations, as mea
sured by successful motions to suppress, that occur despite the threat of the 
exclusionary sanction.201 This measure, however, is fundamentally flawed. 
An increase in the number of successful motions to suppress is consistent with 
development of fourth amendment law. It may simply reflect an increased 
willingness of the defense bar to challenge doubtful, but longstanding, police 
practices like those in Prouse. Thus, more successful motions to suppress may 
be filed at the same time that the number of unreasonable searches or seizures 
decreases. Moreover, as courts tighten constitutional restraints on police, more 
constitutional violations will be recognized as such, even though police will 
generally heed new fourth amendment law. Just as no problem of black un
employment existed until slavery was abolished, so no fourth amendment vio
lations existed until the courts gave meaning to the amendment in the course 
of litigation spawned by the exclusionary rule.202

201. See note 116 supra (studies of effectiveness of exclusionary rule).
202. So also does the measure of per capita income within a country go down as its infant mortality 

rate is reduced.
203. The exclusionary rule has the obvious drawback that it only provides a remedy for fourth 

amendment violations that result in the seizure of incriminating evidence. A tort remedy is therefore 
needed as a supplement to the exclusionary rule.

204 The possibility that legislatures will develop such a remedy is remote As Professor Amsterdam 
has noted:

Legislatures have not been, are not now, and are not likely to become sensitive to the concern 
of protecting persons under investigaton by the police. Even if our growing crime rate and its 
attendant mounting hysteria should level off, there will remain more than enough crime and 
fear of it in American society to keep our legislatures from the politically suicidalundertaking 
of police control.

Amsterdam, supra note 88, at 378-79.
205. Professor Dellinger has argued that the unqualified language of the fourth amendment—that 

“[t]he right of the people to be secure . . . against unreasonable searches and seizures, shall not be 
violated”—prohibits government from “buy(ing) itself out of having to comply with the constitutional 
commands" simply by paying to do so through tort damages. Dellinger, Of Rights and Remedies: The 
Constitution as a Sword. 85 Harv. L. Rev. 1532, 1563 (1972). This is a powerful argument in favor of 
the exclusionary rule when there has been a knowing and intentional violation of fourth amendment 
rights. When government agents have acted unconstitutionally but in good faith, however, the govern
ment is less clearly buying itself out of compliance with constitutional restraints when its pays tort 
damages. Nevertheless, as this article argues, in all other respects tort damages are peculiarly inappro
priate. and the exclusionary rule peculiarly necessary, when good faith, close to the line, police miscon
duct is involved.

206. 440 U.S. 648 (1979).

D. THE ALTERNATIVE OF A TORT REMEDY

While an effective tort remedy would be a much needed supplement to the 
exclusionary rule,203 such a remedy, even if it could be implemented,204 would 
be an inadequate substitute.205 This is because the exclusionary rule is essen
tial to the development of fourth amendment law. Fourth amendment viola
tions simply generate little litigation not related to suppression of evidence. 
Delaware v. Prouse206 again provides a valuable example of this. Without the 
exclusionary rule, it is improbable that the Court would have determined that 
random traffic stops constitute unreasonable seizures within the fourth amend
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ment. Despite this important developmental role, critics of the exclusionary 
rule have suggested the alternative of a tort remedy.207 Yet providing the vic
tim of an illegal search or seizure with redress in a separate civil action would 
not serve the purpose of developing fourth amendment law.208

A stop on the highway may be inconvenient, and even humiliating, and 
standardless stops can easily become capricious or discriminatory. But, once 
the stop is over, most people would continue on their way, because the per-

207. One danger of unchecked police investigatory activity is the likelihood that searches and 
seizures will be conducted in an arbitrary and discriminatory manner. By requiring that police have 
reason to single out a particular individual or premesis before they arrest or search, the probable cause 
and warrant requirements abate this danger. Some commentators have persuasively argued that an 
additional mechanism for minimizing the dangers of arbitrary police conduct would be to require that 
intrusive police action be undertaken pursuant to comprehensive departmental regulations. See Am
sterdam. supra note 88, at 417-23, 436-38 (suggesting such regulation as additional requirement of 
fourth amendment); Kaplan, supra note 131, at 1050 (suggesting that exclusionary rule not apply where 
“the police department in question has taken seriously its responsibility to adhere to the fourth amend
ment" by educating and regulating its officers). See generally K. Davis, Discretionary Justice 
(1969); LaFave & Remington. Controlling the Police: The Judge’s Role in Making and Reviewing Law 
Enforcement Decisions, 63 Mich. L. Rev. (1967).

208. In his dissent in Wolf v. Colorado, 338 U.S. 25 (1949), Justice Murphy addressed the issue of 
alternatives to the exclusionary rule, discussing both criminal and civil actions against police officers 
who have violated a person’s fourth amendment rights. Id. at 41 (Murphy. J., with Rutledge. J . dis
senting). Justice Murphy emphasized some considerations that make a tort action an inadequate rem
edy: the difficulty of obtaining punitive damages, the variations in state rules limiting damages, the 
admissibility of the plaintiff's reputation, the common requirement of physical harm, the difficulties in 
collecting from often "judgment-proof’ officers, and the possibility that the use of evidence seized in a 
criminal trial may be a defense in a tort suit. Id. at 43-44.

There are additional difficulties with a tort remedy not mentioned by Justice Murphy, including the 
fear of reprisal for suits against the police and the likelihood of jury prejudice in favor of officers. See 
Geller, supra note 70. at 692 (suggesting that fear of reprisals prevents civil suits against police); Schroe
der. Deterring Fourth Amendment Violations: Alternatives to the Exclusionary Rule, W Geo. L.J. 1361. 
1388-89 (1981) (claimant must run risk of reprisals from police and prosecutor; in addition, juries his
torically sympathize with police) See also Foote, Tort Remedies for Police Violations of Individual 
Rights, 39 Minn L. Rev. 493 (1955). On the other hand, there have been some significant changes in 
the law since Justice Murphy wrote, which enhance the possibility of recovering against governmental 
entities for the torts of their employees. In 1974, for example, the Federal Tort Claims Act (FTCA) was 
amended to permit actions against the federal government arising out of a federal officer’s assault, 
battery, false imprisonment, abuse of process, or malicious prosecution. Act of March 16. 1974. Pub L. 
No 93-253, § 2, 88 Stat. 50 (amending 28 U.S.C. § 2680(h) (1970)). See generally Note, Section 2680th) 
of the Federal Tort Claims Act: Government Liabilityfor the Negligent Failure to Prevent an Assault and 
Battery by a Federal Employee, 69 Geo. L.J. 803 (1981). In addition, many state statutes are available 
to persons seeking redress against state officers for constitutional violations. See Newman. Suing the 
Lawbreakers: Proposals to Strengthen the Section 1983 Damage Remedy for Law Enforcers' Misconduct. 
87 Yale L.J 447, 450 n.13 (1978) (citing statutes); Schroeder, supra, at 1386-87. The Supreme Court 
has also opened paths for recovery against officers who violate the Constitution. In Monell v. Depart
ment of Social Services, 436 U.S. 658 (1978), the Court held that a municipality may be liable under 42 
U.S.C. § 1983 (1976 & Supp 111 1979) for the torts of its employees. 436 U.S. at 690. In Owen v. City 
of Independence, 445 U.S. 622 (1980), the Court ruled that municipalities may not assert the good faith 
of their officers as a defense to a section 1983 claim. Id. at 650-51, 655-56

Nevertheless, many obstacles block the plaintiff's path to recovery of tort damages. It has been held, 
for example, that under the FTCA an individual agent, as well as the government, may utilize a defense 
of “good faith and reasonable belief in the legality of . . . [the agent's] conduct." Norton v. United 
States, 581 F.2d 390, 397 (4th Cir.), cert, denied, 439 U.S. 1003 (1978); cf. Bivens v. Six Unknown 
Named Agents of the Federal Bureau of Narcotics, 456 F.2d 1339, 1341 (2d Cir. 1972) (valid defense in 
Bivens action against federal officer that agent acted in good faith with reasonable belief in validity of 
arrest and search), on remand from 403 U.S. 388 (1971). Furthermore, in order to recover against a 
municipality under section 1983, a plaintiff must demonstrate that the constitutional infringement was 
the result of governmental policy or custom, not merely the misdeed of an individual officer Monell v. 
Department of Social Services, 436 U.S. at 694 Thus, even though there now exist potentially more 
effective tort remedies for egregious police misconduct, these remedies are inherently unsatisfactory 
alternatives to the exclusionary rule as a mechanism for developing fourth amendment law 
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sonal inconvenience and intrusion are slight. Thus, damages in most tort ac
tions would be only nominal. Therefore, although random traffic stops exact a 
high cumulative societal cost, and consequently demand fourth amendment 
protection, it is unlikely that a victim would have challenged the procedure in 
a tort action.209 Many other privacy interests that demand fourth amendment 
protection fall in the same class.

209 A contingent-fee lawyer would be unlikely to represent a client whose constitutional rights had 
been violated in such a situation because of the unpredictability of damages Moreover, it is doubtful 
that the same client would be willing to assume possibly high legal fees in order to bring an action.

210. A good faith defense does exist in civil actions against officials pursuant to 42 U.S.C. § 1983 
(1976) By examining the application of this defense, one author attempted to predict the effects of a 
good faith exception to the exclusionary rule in criminal proceedings Hoopes. 7'Ae Proposed Good 
Faith Test for hour th Amendment Exclusion Compared to the § 1983 Good Faith Defense: Problems and 
Prospects. 20 Arlz. L. Rev. 916 (1978). Hoopes concluded that a good faith exception could ade
quately protect a defendant’s fourth amendment rights if problems of burdens of proof and the stan
dard for determining what actions are indeed in good faith were resolved Id. at 951 Hoopes 
suggested, however, that application of the civil good faith defense results in an emphasis on the of
ficer’s interpretation of the facts and that a similar result in a criminal proceeding would be “inconsis
tent with the overriding policy of the fourth amendment that the determination of the propriety of a 
search and seizure is ideally removed from the discretion of the officer." Id.

211. 386 U.S. 547 (1967).
212. Id. at 557; see note 210 supra.
213. In Bivens v. Six Unknown Named Agents of Federal Bureau of Narcotics, 403 U.S. 388 (1971), 

the Supreme Court held that although Congress had provided no tort remedy for a violation of the 
fourth amendment, such a violation gave rise to a cause of action for money damages. Id. at 397. On 
remand, the United States Court of Appeals for the Second Circuit held that proof of good faith was a 
defense to such an action. 456 F.2d 1339, 1348 (2d Cir. 1972).

214 This would also be true when a suit is brought against a governmental entity. See note 208 
supra.

215. Occasionally an arrest or search on probable cause is nevertheless held to be unreasonable For 
example, in Filer v. Smith, 96 Mich. 347, 55 N.W. 999 (1893), the Supreme Court of Michigan allowed 
a claim for false arrest, stating that the police had a duty to collect additional facts when further investi
gation could quickly and easily increase or dispel probable cause. Id. at 354-55, 55 N W. at 1002; see 1 

Further, the probability of recovering damages in a tort action is minimal 
when, as in Prouse. the conduct of the police did not clearly violate a previ
ously articulated legal standard. If a police officer’s conduct is not manifestly 
unlawful, he could probably shield himself from tort liability by asserting 
some form of good faith defense.210 Under Pierson v. Pay,2" a good faith 
defense is available to state officers in federal civil actions brought under 42 
U.S.C. § 1983;212 such a defense is almost certainly available to federal officers 
in federal actions under the fourth amendment itself.213 Thus, even if a tort 
remedy were effective when police conduct is flagrantly unlawful, that remedy 
would be useless to those challenging police conduct that had not previously 
been held unlawful.214

In such situations, a tort remedy would be not only unavailable but also 
undesirable. Critics of the exclusionary rule who would replace it with sanc
tions aimed directly at the offending officer often miss the point that if such 
sanctions were viable, they would deal a far more crippling blow to law en
forcement than does the mere exclusion of illegally-seized evidence.

Under the probable cause standard police should operate close to the limits 
of behavior permitted by the fourth amendment. When probable cause is ab
sent. police may not, and should not, arrest or search. When probable cause 
exists, however, they not only may act,215 but generally should search or ar
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rest.216 Under the threat of sanctions imposed directly on the individual of
ficer, however, officers may forbear from acting, even when they think they 
have the right, for fear that those who review their actions will disagree. This 
additional deterrence at the margin is an unnecessary social cost.

LaFave, Search and Seizure, supra note 43, § 3.2(d), at 467-68 (discussing Filer v. Smith). More 
recent fourth amendment decisions seem to have ignored this holding.

There are a few other scattered decisions ruling certain kinds of searches unreasonable despite proba
ble cause to conduct them. One court, for example, has ruled that surgery to remove evidence of a 
crime is illegal unless consent is obtained Adams v. State, 260 Ind. 663, 668, 299 N.E.2d 834. 838 
(1973), cert, denied. 415 U.S. 935 (1974). Other courts balance the competing interests to determine if 
surgery may be compelled See United States v. Crowder. 543 F.2d 312, 316 (D C. Cir 1976) (en banc) 
(surgery to remove bullet allowed when no danger to defendant), cert, denied. 429 U.S 1062 (1977); 
Allison v. State, 129 Ga. App. 364, 365, 199 S.E.2d 587, 588-89 (1973), cert, denied. 414 U.S 1145 
(1974). See also Schmerber v. California, 384 U.S. 757, 770 (1966) (removal of blood allowed while 
defendant unconscious because delay would allow destruction of evidence). Occasionally, state courts 
have ruled unconstitutional particularly intrusive searches of homes in pursuit of evidence of minor 
crimes. See McMahon’s Administrator v. Draffan, 242 Ky. 785, 787-79, 47 S W.2d 716, 718-19 (1932) 
(forcible, malicious search unreasonable); Buckley v. Beaulieu, 104 Me. 56, 60-61, 71 A. 70, 72 (1908) 
(destruction of interior walls during search of home unreasonable).

216. When one is required, and there are no exigent circumstances, a warrant must be secured before 
acting.

217. See notes 166-72 supra and accompanying text (discussing police reactions to Prouse)
218. Viewing the exclusionary rule from a different perspective, critics of the rule have pointed out 

that the sanction is peculiarly inappropriate, for it is geared neither to the gravity of the police miscon
duct nor to the seriousness of the crime with which tne defendant is charged. This has led some com
mentators to suggest that the rule should apply only to “substantial violations." See Model Code of 
Pre Arraignment Procedure §290.2(4) (Proposed Official Draft. 1975); Task Force Report. 
supra note 31, at 55 (any remedy for violation of constitutional right should be proportional to magni
tude of violation). Similarly, others have suggested that it be limited to “less serious" crimes See 
Kaplan, supra note 131, at 1046 (discussing modification to rule that would preclude its application in 
most serious cases—treason, espionage, murder, armed robbery, and kidnapping) But see Allen, supra 
note 64, at 36 (disproportion exists between misbehavior and remedy; nevertheless, limitation to less 
serious crimes gives police license to proceed in some areas without legal restraint). Justice Rehnquist 
based his proposal that even if the exclusionary rule is to be retained in the federal courts it should not 
apply to the states on the fact that state crimes tend to be the most serious ones. California v Minjares. 
443 U.S. 916, 927 (1979) (Rehnquist, J„ with Burger, C.J., dissenting from denial of stay). Still others 
have suggested that in deciding the fourth amendment issue the seriousness of the suspected crime 
should be weighed in the balance. Barrett, Persona! Rights, Property Rights, and the Fourth Amendment. 
1960 Sup. Ct. Rev. 46, 63.

It is also true that application of the exclusionary rule does not always put the government in pre
cisely the position it would have been if its agent had stayed within constitutional bounds, for some
times the police could have developed probable cause had they pursued their investigation lawfully. 
Nevertheless, when further avenues of investigation are open to the police, the exclusionary rule simply 
encourages the police to pursue them. In such cases, its costs to law enforcement should be minimal. 
When an investigation can only be pursued by trampling on constitutional rights, the exclusionary rule 
merely imposes on law enforcement the costs that the Constitution itself imposes.

Thus, not only is civil litigation for damages often impractical, it is also an 
undesirable device for articulating and clarifying fourth amendment rights. If 
civil litigation were a victim’s only recourse, the spot check issue in Prouse, for 
example, would almost certainly remain unresolved. Because William Prouse 
challenged this practice, albeit for the selfish motive of avoiding a conviction 
for drug possession, society has benefitted; the decision in Prouse has likely 
averted countless invasions of constitutional rights on our highways.217 In 
contrast to civil remedies, the exclusionary rule exacts a peculiarly appropriate 
price for conduct that exceeds constitutional limits: it deprives the government 
of the precise evidence that would have been unavailable had its agents 
respected those limits.218 Further, it provides police departments with an in
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centive to teach officers those limits, and to demand conformity to them. At 
the same time, the threat of the exclusionary sanction will not deter the indi
vidual policeman from acting when he thinks his actions are lawful.

E. SUMMARY

In light of recent Supreme Court decisions, the exclusionary rule is now pre
mised on deterrence of police misconduct. Both courts and critics, however, 
have focused little attention on the precise quantum of deterrence necessary to 
justify the continued existence of the rule. The probable cause standard of the 
fourth amendment offers an appropriate measure of how effectively the exclu
sionary rule need deter to justify its continued existence as a purely prophylac
tic measure.

The exclusionary rule operates as a special deterrent, and as a general deter
rent. The rule also operates in a more complex way to deter fourth amend
ment violations. Its very existence forcefully conveys to the police the 
importance that society attaches to the constitutional constraints that govern 
their actons. The threat that it will be applied when constitutional violations 
occur induces police departments to instruct their officers in fourth amendment 
law. and to train them to abide by that law. At the same time, exclusionary 
rule litigation provides the primary opportunity for the courts to announce 
what the fourth amendment requires, and to develop guidelines for the police 
to meet those requirements. A court’s statement of what is lawful and what is 
unlawful conduct carries its own moral force,219 and is backed by the threat of 
the exclusionary sanction. Police department responses to Delaware v. Prouse 
demonstrate both the success of the exclusionary rule as a systemic deterrent 
and the contribution of the rule to the development of fourth amendment law.

219. See generally F. Zimrino & G. Hawkins, supra note 138 (moral force of law as deterrent to its 
violation).

220. See generally note 103 supra (citing commentary on deterrent effect of exclusionary rule).

Finally, the exclusionary rule not only effectively deters police misconduct 
but also provides the best device for enforcing the fourth amendment. Exclu
sive reliance on the alternative of a tort remedy would derail the development 
of fourth amendment law. If it succeeded as a deterrent to illegal police prac
tices, it would also deter legal police conduct that is close to the line of illegal
ity to a far greater extent than does the exclusionary rule. Thus, as measured 
against the standards of the fourth amendment itself, the exclusionary rule re
mains an essential mechanism for deterring illegal police conduct. As this arti
cle will argue, a good faith exception would subvert this important function.

IV. The Good Faith Exception To The Exclusionary Rule: An 
Examination of United States v. Williams

As our review of the exclusionary rule’s evolution has indicated, the domi
nant rationale for the application of the rule is now deterrence of illegal police 
conduct. Nevertheless, judges and commentators continue to quarrel over 
whether the exclusionary rule does in fact deter, and whether this deterrence 
justifies the consequent costs of excluded evidence and freed criminals.220
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Recently, the exclusionary rule has come under attack as providing a rem
edy that is often excessive in proportion to the magnitude of the fourth amend
ment violation.221 In its August, 1981 report, the Attorney General’s Task 
Force on Violent Crime found that “[t]he fundamental and legitimate purpose 
of the exclusionary rule—to deter illegal police conduct and promote respect 
for the rule of law . . .—has been eroded by the action of the courts barring 
evidence of the truth, however important, if there is any investigative error, 
however unintended or trivial.”222 Because “the rule necessarily fails in its 
deterrent purpose” when applied to the “good faith” efforts of police officers to 
comply with the law, the Task Force recommended that the Attorney General 
support a good faith exception.223

In support of its recommendation, the Task Force cited only the deterrence 
rationale expressed in Mapp and the Fifth Circuit’s en banc decision in United 
States v. Williams,224 Moreover, the Task Force did not qualify its recommen
dation in any way to indicate possible shortcomings of the good faith excep
tion, either conceptually or as the Fifth Circuit applied it. Because a good 
faith exception may very well negate the most important advantages of the 
exclusionary rule, these weaknesses must be recognized and addressed. Using 
the Williams decision as an example of the good faith exception in theory and 
in practice, this section questions the exception’s underlying premise, criticizes 
both its substantive content and its procedural application, and doubts the Wil
liams court’s precedential support for its adoption. After discussing the excep
tion at length in the Williams context, the section focuses on the jurisprudential 
problems that are inherent in a good faith exception both theoretically and as 
the Williams court formulated it.

A. THE DECISION IN WILLIAMS

In June, 1976, Special Agent Paul Markonni of the Drug Enforcement Ad
ministration (DEA) arrested Jo Ann Williams in Toledo, Ohio, for possession 
of heroin in violation of the Controlled Substances Act.225 In March of the 
following year, after the district court denied her motion to suppress the her-

221. See generally Posner, supra note 44, at 7; Task Force Report, supra note 31, at 55-56.
222. Task Force Report, supra note 31. at 55. If this passage implies that the courts have become 

increasingly expansive in their application of the exclusionary rule, in comparison with years past, it is 
plainly misleading Compare Silverthorne Lumber Co. v. United States, 251 U.S. 385, 392 (1920) 
(Court held invalid grand jury subpoenas based on illegally-seized evidence) and note 53 supra (dis
cussing broad reach of exclusionary rule in early cases) with United States v. Calandra. 414 U.S. 338, 
354 (1974) (Court upheld grand jury questions based on evidence obtained from unlawful search and 
seizure).

223. Id. at 55-56.
224. Id. at 55 (citing Mapp v. Ohio, 367 U.S. 643, 656 (1961); United States v. Williams, 622 F 2d 

830 (5th Cir. 1980) (en banc), cert, denied. 449 U.S. 1127 (1981)).
225. United States v. Williams, 622 F.2d 830, 833 (5th Cir. 1980) (en banc), cert, denied. 449 U.S. 

1127 (1981).
21 U.S.C. § 841(a)(1) (1976), the provision Williams allegedly violated, provides:

(a) Except as authorized by this subchapter, it shall be unlawful for any person knowingly 
or intentionally—

(1) to manufacture, distribute, or dispense, or possess with intent to manufacture, dis
tribute, or dispense, a controlled substance ....

Id.
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oin. Williams pleaded guilty and was sentenced to three years imprison
ment.226 Subsequently, she appealed the denial of her suppression motion227 
and was released on bond pending appeal.228 As a condition of her release, 
the court imposed travel restrictions that required Williams to remain in 
Ohio.229

In September, 1977, Agent Markonni, while on temporary assignment at At
lanta International Airport, recognized Williams as she disembarked from a 
nonstop flight from Los Angeles.230 Markonni was aware of the travel restric
tions on Williams’ appeal bond.231 He also knew that her Ohio conviction was 
based on heroin that she had obtained in Los Angeles.232 Acting on the basis 
of this information, he approached her, identified himself, and asked her for 
identification and her airline ticket.233 The ticket showed that Williams was 
bound for Lexington, Kentucky.234 When Markonni asked her if she had per
mission to travel outside Ohio, Williams responded, “No, this is the first 
time.”235 When Markonni asked her why she was going to Lexington, she 
replied that she now lived there.236 Markonni then arrested her for violating 
the travel restriction on her appeal bond and ordered other agents to search 
her incident to the arrest.237 The search uncovered a packet of heroin in her 
coat pocket.238 Markonni then arrested Williams again—this time for violat
ing the Controlled Substances Act, the same offense he had arrested her for 
fifteen months earlier in Toledo.239

226 622 F.2d at 833.
227. Id.
228 Id. Such release is authorized by 18 U.S.C. § 3148 (1976), which provides in part:

A person ... (2) who has been convicted of an offense and . . . has filed an appeal . . . shall 
be treated in accordance with the provisions of section 3146 unless the court or judge has 
reason to believe that no one or more conditions of release will reasonably assure that the 
person will not flee or pose a danger to any other person or to the community.

Id
229. 622 F.2d at 833. The impositon of travel restrictions as a condition of release pending appeal is 

authorized by 18 U.S.C. § 3146(a)(2) (1976), which provides:
(a) Any person charged with an offense, other than an offense punishable by death, shall, at 
his appearance before a judicial officer, be ordered released pending trial on his personal 
recognizance or upon the execution of an unsecured appearance bond in an amount specified 
by the judicial officer, unless the officer determines, in the exercise of his discretion, that such 
a release will not reasonably assure the appearance of the person as required. When such a 
determination is made, the judicial officer shall, either in lieu of or in addition to the above 
methods of release, impose the first of the following conditions of release which will reason
ably assure the appearance of the person for trial or, if no single condition gives that assur
ance, any combination of the following conditions:

(2) place restrictions on the travel, association, or place of abode of the person during the 
period of release ....

/</.
230. 622 F.2d at 834.
231. Id.
232. Id. at 834 n.8.
233. Id. at 834.
234. Id.
235. Id.
236. Id.
237. Id.
238. Id.
239. Id. The next day, Markonni obtained a search warrant for Williams' luggage based both on the
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In November, 1977, Williams was indicted.* 240 At a pretrial hearing, she 
argued that Markonni had no authority to arrest her for violating bond restric
tions,241 and moved to suppress all evidence of the heroin.242 The district 
court agreed and suppressed the evidence;243 the government appealed.244

heroin found in her coat and Markonni’s past experience with her. Id. at 834-35. The ensuing search 
of her luggage revealed more heroin Id. at 835.

240. The indictment contained two counts: one based on the heroin found on her person; the other 
based on the heroin found in her luggage. Id.

241. Id
242. Id She also contended that the heroin recovered from her luggage was inadmissible as the fruit 

of the initial unlawful search of her coat. Id.
243. Id
244. United States v. Williams, 594 F.2d 86, 97-98 (5th Cir. 1979), rev'd, 622 F.2d 830 (5th Cir. 1980) 

(en banc), cert denied. 449 U.S. 1127 (1981).
245 594 F.2d at 90. A discussion of the considerations relevant to the determination of the initial 

question before the Williams court is necessary to an understanding of the court’s good faith inquiry. 
The validity of Williams' arrest turns on the interplay of three statutes: 21 U.S.C. § 878(3) (1976), 
which defines the authority of DEA agents to arrest without a warrant; the Bail Reform Act, 18 U S.C. 
§§ 3141-3152 (1976), which establishes the framework for release on bail; and 18 U.S.C. §401(3) 
(1976), which defines the power of a court to punish for contempt.

Under 21 U.S.C. § 878(3), Markonni could lawfully arrest Williams if she was committing an offense 
against the United States in his presence or if he had probable cause to believe she had committed or 
was committing a felony. Here, it was undisputed that Williams was violating a condition of her re
lease on bond when she traveled outside Ohio without the court’s permission, and that Markonni knew 
with certainty about the travel restrictions. The issue, therefore, was whether Williams’ conduct consti
tuted either an offense against the United States or a felony. Neither the Bail Reform Act nor 18 U.S.C. 
§ 401(3), however, provide a ready answer to this question. Although 18 U.S.C. § 3146 explicitly gives 
the court power to impose conditions of release, including travel restrictions, it does not expressly estab
lish criminal sanctions for violations of imposed conditions. The only express criminal penalty set out 
in the statute is for “bail jumping,” an offense defined as the willful failure to appear in court as 
ordered. 18 U.S.C. § 3150 (1976). Williams, however, had not missed any court appearances, and 
Markonni had no reason to believe that she had. Nevertheless, Williams was susceptible to arrest. 
Under 18 U.S.C. § 3146(2), the judge who imposed the travel restriction is authorized to issue an arrest 
warrant upon violation of this condition. In this case, however, no such warrant was issued.

Another possible ground for arrest was that, by violating her travel restrictions, Williams was subject 
to the penalties of criminal contempt because the Bail Reform Act does not interfere with the court’s 
power to punish for contempt 18 U.S.C. § 3151 (1976). Whether Williams’ violation of her travel 
restrictions necessarily constituted contempt under 18 U.S.C. § 401(3), however, is an open question A 
literal reading of section 401(3) suggests that disobedience of a court order constitutes contempt, pun
ishable by fine or imprisonment. See United States v. Williams, 622 F.2d at 836. It is arguable, how
ever, that a court may use its discretion when dealing with a violation of a bond condition and should 
declare contempt of court only in extreme cases. See United States v. Williams, 594 F.2d at 93. More
over, even if the violation constituted contempt, it is uncertain whether an arrest may be made without 
the court’s first issuing a warrant. Because contempt is a violation against the court, the reasoning 
would go, only a court should be authorized to initiate the process leading to possible sanctions. If the 
court determines that it is appropriate to issue a warrant, a DEA agent would then be authorized to 
arrest. See 594 F.2d at 92-93 (courts, not DEA agents, are vested with power to punish bond violations, 
DEA agents have no implied arrest power under §401(3)). In sum, determining the lawfulness of 
Markonni’s arrest involves difficult questions of the scope of the Bail Reform Act and 18 U.S.C. 
§ 401(3). Only if Williams’ conduct can be interpreted as a criminal violation of the Bail Reform Act or 
criminal contempt under 18 U.S.C. §401(3), and thus, be considered an offense against the United 
States or a felony under 21 U.S.C. § 878(3), can Markonni’s arrest of Williams be lawful.

246. 594 F.2d at 90.

On appeal before a panel of the United States Court of Appeals for the Fifth 
Circuit, the government contended that Agent Markonni’s arrest of Williams 
was lawful on two theories.245 First, it argued that Markonni had probable 
cause to arrest Williams for bail jumping.246 The panel rejected this argument, 
holding that bail jumping must involve a willful failure to appear in court, and 
that Markonni had no reason to believe that Williams had missed a court ap
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pearance.247 Second, the government argued that although Markonni may 
have characterized his action as an arrest for bail jumping, it was grounded on 
his knowledge that Williams was violating a condition of her release and thus 
should be construed as an arrest for that violation, which the government 
maintained constituted a criminal offense.248 The panel rejected this conten
tion as well, holding that a violation of a bond condition “is not a criminal 
offense . . . but merely sets the judicial machinery in motion and empowers a 
court, not a DEA agent, to determine whether punitive action is warranted.”249 
The panel concluded that although Markonni “had reason to believe defend
ant Williams was violating the conditions of her bond, he did not have proba
ble cause to believe a criminal offense had been or was being committed 
. . . ,”250 The panel, therefore, affirmed the district court’s order suppressing 
the heroin.251

247. Id. at 91-92.
248. Id. at 94.
249 The court held that a violation of a bond condition is not a criminal offense under section 

3146(c). Id. at 93.
250. Id. at 95.
251. Id. The panel also suppressed the heroin seized pursuant to the warrant from Williams’ suit

case as fruit of the illegal arrest. Id. at 95-96.
252. Id. at 97 (Clark J., dissenting).
253. Id.
254. Id Although Judge Clark disagreed with the majority’s holding that the evidence should have 

been suppressed, he did agree that Williams’ arrest was “legally wrong.” Id. In fact, Judge Clark 
suggested that Markonni might be civilly liable for his actions. “If this were a suit for false arrest," he 
wrote. “I would have no difficulty in concurring in the majority’s impeccable reasoning.” Id. Like 
other opponents of the exclusionary rule who have sought to make its elimination more palatable by 
suggesting that an effective tort remedy should replace it, Clark never explained why he would impose 
tort liability for a good faith fourth amendment violation when he would not apply the exclusionary 
rule to the fruits of the same violation. If, as Clark contended. Markonni did only what a reasonable, 
practical police officer would do, it would be unfair to hold him civilly liable.

In addition to this equitable and logical inconsistency, imposing civil liability makes little sense from 
a practical standpoint It would have a much greater negative effect on police activity than applying the 
exclusionary rule. See notes 203-19 supra and accompanying text (discussing alternative tort remedy). 
If, as Judge Clark argues, suppressing evidence “may have the deleterious effect of making the officer 
on the line overcautious to act in a situation where proper and reasonable instinct tells him that the 
activity he observes is criminal,” 594 F.2d at 97-98, the prospect of personal liability from a tort action 
would have an even greater inhibitive effect on police officers and consequently exacerbate the problem 
Judge Clark perceives. See text accompanying notes 215-16 supra (discussing inhibitive effect of tort 
liability).

Dissenting from the panel’s decision, Judge Charles Clark argued that the 
exclusionary rule should not bar the fruits of Williams’ arrest. He based his 
reasoning on two premises:

The purpose of the exclusionary rule is to take away any temptation 
of law enforcement officials to knowingly violate the rights of citizens 
by denying to the public proof of criminal conduct disclosed by such 
wrongful police activity .... In order for the exclusionary rule to 
serve its deterrent purpose, the officer must act in a way he either 
knew or should have known was wrongful.252

Thus, in Judge Clark’s view, Markonni did only what “any reasonable, practi
cal officer would have considered the law required him to do,”253 and there
fore, suppression of the evidence would not have the appropriate deterrent 
effect.254
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The Fifth Circuit, on its own motion, granted rehearing en banc.255 Al
though the government had argued before the panel only that the arrest and 
search were lawful, it filed a supplemental brief urging the en banc court to 
adopt an exception to the exclusionary rule along the lines suggested in Judge 
Clark’s dissent.256 In an extraordinary disposition of the case, the en banc 
court simultaneously issued two separate opinions, each of which “com- 
mand[ed] a majority of the court,” and reversed the decision of the district 
court for “reasons assigned in these alternate resolutions.”257 Two special con
currences were filed, but none of the judges dissented; all twenty-four judges 
joined one of the two majority opinions, and five judges joined both.258

255. 594 F.2d 98 (5th Cir. 1979).
256. See Supplemental Brief for Appellant on Rehearing En Banc 5-6, United States v. Williams, 

622 F.2d 830 (5th Cir. 1980).
257. 622 F.2d at 833.
258. Id. at 833, 840, 847, 848. Two judges who joined in the second majority opinion concurred 

specially to explain that the approach of that opinion was correct because it disposed of the case with
out addressing the constitutional question. Id. at 847-48 (Hill, J., with Fay, J., concurring specially). 
They stressed that it was proper to decide whether the fruits of the arrest were admissible under the 
good faith exception to the exclusionary rule, and thus avoid the constitutional issue whether the search 
was valid. Id. at 847.

Ten of the eleven judges who joined the first, but not the second, majority opinion also concurred 
specially. Id. at 848 (Rubin, J., with Godbold, Kravitch, Frank M. Johnson, Jr.. Politz, Hatchett, An
derson. Randall, Tate & Thomas A. Clark, JJ., concurring specially). Noting that none of the twenty- 
four judges expressed any doubt that Williams’ arrest was lawful, these judges contended that no alter
native ground for a decision was necessary, and therefore judicial self-restraint was required. Id. They 
expressed regret that the case had been “utilized as a vehicle to disseminate a doctrine unnecessary to 
its decision.” Id. at 851 The concurrence also questioned the second majority’s premise that deter
rence is the exclusive purpose behind the exclusionary rule. Id. at 849-50. Although the judges who 
joined the second special concurrence took issue with both the propriety of the second majority opinion 
and its premise concerning the purpose of the exclusionary rule, they did not address the “merit or lack 
of merit" of the good faith exception. Id. at 851. The concurrence did state, however, that the an
nouncement of the good faith exception created “a host of interpretive problems” that warrant debate 
Id. at 850 n.4.

Judge Henderson was the only judge who joined the first majority opinion, but who did not also join 
either the second majority or the special concurrence.

259. Id. at 836-39 (first majority opinion). The first majority reasoned that Williams’ willful breach 
of her bond restriction constituted contempt under 18 U.S.C. §401(3). 622 F.2d at 836. Although 
Markonni was not authorized to punish this violation pursuant to section 401(3), which only empowers 
a court to act, the first majority held that Markonni could arrest Williams under 21 U.S.C. § 878(3) for 
her conduct, which it deemed to have been an offense against the United States. 622 F.2d at 839

260. Id.
261 Subsequent references to Williams or the Williams court in this article are to this second major

ity opinion and the thirteen judges who supported it.

The first en banc majority opinion dealt solely with the lawfulness of Agent 
Markonni’s conduct. In this opinion, the court reversed the district court and 
held: first, that a violation of a condition of release is criminal contempt; and 
second, that because criminal contempt is an offense against the United States, 
Markonni had authority to arrest Williams for that offense when she commit
ted it in his presence.259 On the basis of this reasoning, a sixteen-judge major
ity concluded that the heroin should not have been suppressed because Agent 
Markonni did not violate the fourth amendment.260

The thirteen-judge second majority261 considered the determination of the 
arrest’s validity unnecessary to the suppression question: “evidence is not to 
be suppressed under the exclusionary rule where it is discovered by officers in 
the course of actions that are taken in good faith and in the reasonable, though 
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mistaken, belief that they are authorized.”262 Thus, in adopting this good faith 
exception to the exclusionary rule, the second majority also concluded that the 
heroin should not have been suppressed, but for a different reason. The sec
ond majority decided that although Agent Markonni may have violated Wil
liams’ fourth amendment rights, he acted reasonably and in good faith. Thus, 
despite any government illegality, the court concluded that the evidence 
should be admitted at trial against Williams.

262. Id. at 840 (second majority opinion).
263. This view was expressed in Judge Rubin’s special concurrence and was supported by 10 of the 

Fifth Circuit’s 24 then active circuit judges. 622 F.2d at 848 (Rubin, J., with Godbold. Kravitch. Frank 
M Johnson, Jr., Politz, Hatchett, Anderson, Randall, Tate & Thomas A. Clark, JJ„ concurring spe
cially). A divergent view, however was taken by Judge Hill, who argued in a separate special concur
rence that the second majority’s approach was sensible because it allowed the court to address the 
admissibility of evidence without considering constitutional questions. Id. at 847 (Hill, J., with Fay, J„ 
concurring specially). Now that the Fifth Circuit has been divided into two separate courts, the Fifth 
and Eleventh Circuits, the status of Williams may be uncertain.

264. In United States v. Fitzharris, 633 F.2d 416 (5th Cir. 1980), a three-judge panel of the Fifth 
Circuit described the second majority opinion in Williams as “dicta on limited good faith exception to 
[the] exclusionary rule." Id. at 420. The Fitzharris court was discussing possible justifications for a 
warrantless search of defendants’ ranch, and mentioned Williams in a "See also" citation with the 
above parenthetical description. The Fitzharris opinion was written by Judge Henderson, who con
curred in the first Williams majority opinion. The other panel members were Judge Rubin, who con
curred in the first Williams opinion and also wrote the special concurrence attacking the second 
majority opinion, and Judge Reavley, who concurred in the second Williams majority opinion.

The Williams opinion reflects the shortcomings of both the good faith excep
tion itself and the Fifth Circuit’s attempt to apply it. This article next exam
ines these two problems, beginning with the flaws in the Williams court’s 
application of the exception. These flaws stem primarily from the court’s fail
ure to apply its own test properly, but they are symptomatic of the difficulties 
that are inherent in the good faith exception to the exclusionary rule formu
lated by the Williams court.

B. THE COURT’S APPLICATION OF THE EXCEPTION

The initial problem with Williams is that the first majority’s determination 
that Agent Markonni’s arrest of Williams was lawful renders the alternate res
olution by the second majority superfluous.263 The difficulty here is not simply 
that either decision can be seen as dictum.264 Rather, because the first opinion 
held that the arrest was lawful, the good faith, reasonable “misconduct” upon 
which the second majority based its holding never in fact occurred. With the 
precise nature of the “misconduct” undefined, it is impossible to determine 
whether a fourth amendment violation actually occurred, or even whether the 
mistake was reasonable and made in good faith.

The problem with such a notion is clear from the good faith approach itself: 
when a criminal defendant challenges police conduct by a motion to suppress, 
the court’s application of the exclusionary rule must turn on whether the officer 
acted reasonably and in the good faith belief his actions were lawful. Thus, 
the good faith inquiry is dispositive of the suppression decision. A court ap
plying this approach need only inquire into the reasonableness and good faith 
of the officer’s action; like the Williams court, it need not determine conclu
sively whether these actions violated the defendant’s fourth amendment rights.

The second difficulty with the Williams court’s application of the good faith 
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exception is related to the first. Because “[njeither Markonni’s good faith nor 
[the arrest’s] reasonableness” was challenged,265 the Williams court did not 
conduct an analysis of Markonni’s conduct. Obviously, the first majority’s 
opinion made a remand for findings on Markonni’s good faith and reasonable
ness unnecessary.266 Nevertheless, the rationale of the good faith exception to 
the exclusionary rule requires that the second majority have made such find
ings. The Fifth Circuit’s failure to consider Markonni’s good faith and reason
ableness deprived Williams of any opportunity to challenge his conduct. 
Williams, of course, had no reason to question Markonni’s good faith or rea
sonableness because under then-existing law her burden was only to convince 
the court that Markonni had violated her constitutional rights.

265. 622 F.2d at 847 (second majority opinion).
266. The first majority found that “the arrest . . was legal, the search . . . proper and the heroin 

. was lawfully seized.” Id. at 839 (first majority opinion). Because this opinion held the conduct
lawful, there would be nothing to decide on remand.

267. This is not to say, however, that the tests will be easy to administer. See text accompanying 
notes 474-86 infra (discussing problems in administering Williams good faith exception).

268. 622 F.2d at 846 (second majority opinion).
269. Id.
270. Id.
271. 18 U.S.C. § 3150 (1976); see note 245 supra (discussing statute).

Because the court never examined Markonni’s actions one can only imagine 
what type of analysis the good faith exception mandates, or what kind of evi
dence Williams’ defense counsel would have offered to challenge the applica
tion of the exception in this case. The good faith analysis is not difficult to 
hypothesize. The terms “reasonableness” and “good faith” suggest relatively 
straightforward standards: the former connotes an objective test; the latter, a 
subjective standard.267 Nevertheless, an objective and subjective analysis of 
Markonni’s actions in this case, when viewed in light of the evidence Williams’ 
counsel could have introduced, points to the conclusion that his “misconduct” 
would not fall within a good faith exception.

Although the court failed to define clearly the nature of Markonni’s miscon
duct. it did hint that his mistake was in believing that Williams’ violation of 
her travel restriction constituted an offense against the United States.268 If this 
had been Markonni’s mistake, it would certainly have been an understandable 
one. As the Williams court pointed out, no court before the panel decision had 
confronted the question whether such a violation is an offense against the 
United States.269 Thus, because of this uncertainty of the state of the law and 
because Markonni had authority to arrest for an offense against the United 
States,270 his actions would have fallen within the scope of the good faith 
exception.

The record, however, which the Williams court conveniently ignored, indi
cates that Markonni’s actual mistake had nothing to do with whether a bond 
violation constitutes an offense against the United States. Markonni’s testi
mony at the suppression hearing demonstrates that the mistake he actually 
made was in thinking that Williams, by violating a condition of her release, 
had committed the felony of bail jumping, an infraction punishable under 18 
U.S.C. § 3150.271 The testimony is revealing:
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Q. You had not observed Jo Ann Williams in your presence com
mit any act which constituted a felony, did you?
A. 1 would have to say I did.
Q. And what was that, sir?
A. Well, because bail jumping and violating her bond restriction, as 
I understand it, is a felony, and everyone who is placed on bond is 
warned that violating bond restrictions or jumping bond is a felony 
punishable by up to five years in prison or up to a five thousand 
dollar fine.
Q. So it would be accurate for me to say then, sir, that at the time 
that you arrested Jo Ann Williams on September 28, 1977, at the 
Atlanta Airport, you observed a felony which you felt was the jump
ing of bail, is that correct, sir?
A. By being in violation of her bond restrictions.272

Such a mistake about the reach of section 3150 can hardly be considered 
“grounded in an objective reasonableness.”273 Section 3150 unambiguously 
applies only to willful failures to appear in court as ordered.274 The Fifth Cir
cuit traditionally has interpreted the statute as the plain language requires,275 
and the panel followed precedent when it addressed this issue.276 Markonni 
had no reason to be unsure about the state of this area of the law. The lan
guage was plain, and the interpretation of the statute had been consistent. In 
fact, when the government reargued the case before the en banc court, it 
dropped the argument it had made to the panel that Markonni’s arrest of Wil
liams was justified under section 3150. Thus, Markonni’s mistake was not ob
jectively reasonable.

Further, if Markonni was unclear about the statute’s meaning, it was unrea
sonable for him to fail to learn the scope of section 3150. If Markonni antici- 
Eated confronting Williams, and made himself aware of her travel restrictions, 

is failure to investigate whether a bail violation consititutes bond jumping 
before they met again in Atlanta also must be considered unreasonable.

The good faith exception also requires a court to assess the officer’s subjec
tive good faith. In Williams, the necessity of examining Agent Markonni’s 
subjective good faith at the time of the arrest raises interesting possibilities that 
were never pursued in the trial court, perhaps because no one anticipated how 
the case later would be decided on appeal. It appears, however, that a search
ing inquiry into Markonni’s subjective good faith in arresting Williams would 
have required examining his past record of arrests and searches. If Williams

272. Record at 25-26, United States v. Williams. Cr. 77-3O5A (N D. Ga 1977).
273. 622 F 2d at 841 n.4a.
274. 18 U.S.C. § 3150 (1976) provides in part:

Whoever, having been released pursuant to this chapter, willfully fails to appear before any 
court or judicial officer as required . . . shall, (1) if he was released in connection with a 
charge of felony, or while awaiting sentence or pending appeal . . after conviction ... be 
fined not more than $5,000 or imprisoned not more than five years, or both ....

/d.
275. See United States v. Bright, 541 F.2d 471, 474 (5th Cir. 1976) (essence of crime of bail jumping 

is willful failure to appear before court as ordered), cert, denied, 430 U.S. 935 (1977); United States v. 
Logan, 505 F.2d 35, 37 (5th Cir. 1974) (same).

276. 594 F.2d at 91.
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had been given the opportunity to undertake this examination, an enterprising 
defense counsel would have learned that DEA Special Agent Paul J. Markonni 
is no fourth amendment neophyte. Numerous prior suppression cases have 
addressed the legality of his actions.277 As the Williams court knew from the 
government's brief, the Sixth Circuit had already recognized Markonni’s ac
complishments as a fourth amendment trailblazer, and had noted that 
“Markonni has amassed an impressive drug enforcement record in Detroit, 
resulting in a number of opinions of this Court exploring the boundaries of 
permissible police activity in dealing with the difficult problem of drug traffick
ing.’’278 Thus, a review of Markonni’s fourth amendment career might shed 
some light on the inadvertency of his error in Williams.

Agent Markonni’s work has involved policing airports for drug couriers.279 
In most of his early exploits, he relied on a straight-forward theory of probable 
cause, followed by a search incident to the arrest, to justify seizure of the 
sought-after evidence.280 Although Markonni often has been successful, he

277. We have found these additional cases reporting on Markonni’s efforts, which have sometimes 
involved genuinely creative efforts to refashion fourth amendment law: United States v. Herbst. 641 
F.2d 1161 (5th Cir. 1981); United States v. Berry, 636 F.2d 1075, 1077 (5th Cir. 1981); United States v. 
Berd. 634 F.2d 979, 981 (5th Cir, 1981); United States v. Turner. 628 F.2d 461 (5th Cir. 1980); United 
States v. Canady. 615 F.2d 694 (5th Cir. 1980); United States v. Andrews, 600 F.2d 563, 565 (6th Cir. 
1979); United States v. Roundtree, 596 F.2d 672, 673 (5th Cir. 1979); United States v. Elmore, 595 F.2d 
1036, 1037 (Sth Cir. 1979); United States v. Troutman, 590 F.2d 604, 605 (5th Cir. 1979); United States 
v. Lewis. 556 F.2d 385. 387 (6th Cir. 1977); United States v. McCaleb, 552 F.2d 717, 719 (6th Cir. 1977); 
United States v. Hunter, 550 F. 2d 1066, 1068 (6th Cir. 1977); United States v. Prince. 548 F.2d 164 (6th 
Cir. 1977); United States v. Pratter, 465 F.2d, 227, 229 (7th Cir. 1972); United States v. One 1976 
Cadillac Seville, 477 F. Supp. 879, 880 (E.D. Mich. 1979); United States v. McClain, 452 F. Supp 195, 
196 (E.D Mich 1977); United States v. Coleman. 450 F. Supp. 433, 435 (E.D. Mich. 1978); United 
States v. Dewberry, 425 F. Supp. 1336 (E.D. Mich 1977); United States v. Miles, 425 F. Supp 1256 
(E.D. Mich 1977); United States v. Allen, 421 F. Supp. 1372 (E.D. Mich. 1976); United States v. Floyd. 
418 F. Supp 721 (E.D. Mich. 1976); United States v. Griffin, 413 F. Supp. 178 (E.D. Mich 1976); 
United States v. Scott, 406 F. Supp. 443 (E.D. Mich. 1976).

278. United States v. Wright, 577 F 2d 378, 379 (6th Cir. 1978), cited in Supplemental Brief for 
Appellant on Rehearing En Banc at 12 n.2, United States v. Williams, 622 F.2d 830 (5th Cir 1980).

279. Most of his cases have involved airport encounters. At one point Markonni estimated that he 
had made 175 arrests at the Detroit Metropolitan Airport alone. United States v. Allen, 421 F. Supp 
1372, 1374 n.l (E.D. Mich. 1976).

One of Markonni’s earliest cases involved a different type of work and raised issues unlike those of 
the airport cases that came later. In United States v. Pratter, 465 F.2d 227 (7th Cir. 1972). the court 
described a raid on a house occupied by two University of Indiana students to seize a package contain
ing hashish that had been shipped to them from Bombay, India inside a plaster of paris statue. Id. at 
228-29 All of the evidence found in the raid was suppressed, because the agents participating, among 
them Markonni. waited only a few seconds for a response to their knock at the door before rushing in 
Id. at 232-33. The court, in an opinion by Judge (now Justice) Stevens, held that the agents had not 
been refused entry before their break in Id.

Markonni, a minor actor in the drama, showed signs of the enterprising attitude that would stamp his 
later efforts. The “second or two,” or “couple seconds,” that in the lead agent’s testimony separated 
their announcement of authority and purpose from the break-in became, when Markonni testified. 
“(s)everal seconds; I would say probably ten seconds, ten to fifteen seconds." Id. at 229 n.2. Markonni 
did admit, however, that “I hadn’t actually planned to enter the residence that soon . .” Id.

280. United States v. Dewberry, 425 F. Supp. 1336 (E.D. Mich. 1977), is a typical case from this 
period in Markonni’s career While on duty at the Detroit Metropolitan Airport. Markonni saw two 
women depart a flight from Los Angeles and join a man who was waiting for them. Id. at 1337. 
Markonni thought he recognized the man, Michael Lee, as a drug trafficker whom he had encountered 
in another case. Id. Lee wrote a name, address, and phone number on a piece of paper and handed it 
to a third woman who had joined the group. Id. The third woman, rather than the passengers, went to 
claim the baggage. Id. As Lee and the two other women then tried to leave the airport, agents accom
panying Markonni stopped and questioned them. Id. When they responded evasively, the agents took 
them to a private office in the airport. Id. Markonni then brought the third woman and the suitcase 
she had claimed into the same office. Id. at 1338. The agents placed Lee and the three women under 
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also has suffered his share of set-backs.* 281 Sometimes, Markonni’s frustrations 
have resulted from his more inventive approaches to airport drug enforcement. 
In United States v. Wright ,282 for example, Markonni retrieved a suspect’s suit
cases from the airport baggage claim area and brought them to the suspect.283 
Markonni then arrested him in an attempt to justify a search of the suitcases as 
incident to the arrest.284 The Sixth Circuit concluded that Markonni had gone 
too far; it declined to sanction this manipulation of the doctrine of search inci
dent to arrest and held that the heroin Markonni had found should have been 
suppressed.285

arrest and then searched the suitcase, where they discoverd heroin. Id. The district court held that the 
initial stop was based on reasonable suspicion and that the evasive responses gave the agents probable 
cause to arrest. Id. Thus, the search of the suitcase was proper as incident to a valid arrest and the 
heroin was admissible. Id.

281. In several cases courts have suppressed evidence because Markonni detained or arrested on 
insufficient cause. See. eg. United States v. McCaleb, 552 F.2d 717, 720 (6th Cir. 1977) (no probable 
cause to arrest suspect who appeared nervous and matched DEA profile); United States v McClain. 
452 F. Supp. 195, 199-200 (ED. Mich 1977) (no probable cause to arrest suspect who appeared nervous 
and exhibited other innocent behavior); United States v. Coleman, 450 F. Supp. 433, 440-41 (E D. 
Mich 1978) (no probable cause to arrest suspect who was black and not carrying luggage); United 
States v. Miles, 425 F. Supp. 1256, 1259 (E D. Mich. 1977) (no probable cause to arrest suspect based on 
anonymous tip and observation of suspect meeting description engaged in innocent behavior); United 
States v. Floyd. 418 F. Supp. 724. 728 (E D. Mich. 1976) (no probable cause to arrest suspects who were 
nervous, trying not to appear together, and carrying little luggage); United States v. Van Lewis. 409 F 
Supp 535. 543 (E D Mich. 1976) (no probable cause to arrest suspect on sole basis of DEA profile). 
tiff'd on other grounds, 556 F.2d 385 (6th Cir. 1977).

Figuring in several of these cases was the suspect’s resemblance to the Drug Enforcement Adminis
tration’s "drug courier profile,” which is a list of characteristics, each of which is innocent in itself, but 
which, in combination, the DEA deems typical of airline passengers who are working as drug couriers. 
Markonni himself was instrumental in the profile’s development United States v McClain. 425 F. 
Supp at 199. The Sixth Circuit, in United States r. McCaleb, found that correspondence with some 
elements of the profile could not by itself justify a Terry stop. 552 F.2d 717, 720 (6th Cir. 1977). The 
Supreme Court reached a similar conclusion in Reid v. Georgia, 448 U.S. 438. 441 (1980) (per curiam) 
(no probable cause for investigatory stop of suspect based on suspect's arrival time, behavior, and point 
of embarkation).

282. 577 F.2d 378 (6th Cir. 1978).
283. Id. at 379.
284. Id. at 379-80.
285. Id. at 382.
286 See United States v. Berry, 636 F.2d 1075, 1079 (5th Cir 1981) (suspects “seized” when 

Markonni told them they had violated law); United States v. Berd, 634 F.2d 979. 984-85 (5th Cir 1981) 
(no fourth amendment seizure when Markonni merely approached suspects and identified himself).

287. In United States v. Berry, 636 F.2d 1075 (5th Cir. 1981), Markonni asked a pair of suspected 
drug couriers if they “would accompany him to the DEA office for further questioning” after a non- 
coercive encounter in the airport heightened the agent’s suspicions. Id. at 1077. The court held that a 
“seizure” within the meaning of the fourth amendment occurred "somewhere en route to the DEA 
office," id. at 1079; nevertheless, it proceeded to find that the seizure was reasonable. Id. at 1081.

Markonni recently has been forced to operate within the constraints of a Fifth Circuit decision in 
another one of his cases, which held that a forcible trip to a private office within the airport—there, a 
Delta Airlines office—is an arrest requiring probable cause, not a mere investigatory detention requir
ing only articulable suspicion. United States v. Hill, 626 F.2d 429, 433-37 (5th Cir. 1981)

More recently Markonni has relied on the suspect’s purported voluntary co
operation to sidestep fourth amendment requirements. Because detaining sus
pects during initial questioning requires a showing of articulable suspicion, 
Markonni has tried to leave them free to walk away, at least in the eyes of the 
law.286 Similarly, instead of forcing suspects to accompany him to an office at 
the airport for additional questioning, and thereby run the risk that a court will 
require probable cause yet find it absent (as happened earlier in his career), 
Markonni has encouraged his suspects to come along voluntarily.287 Once 
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there, he has sought consent to search their luggage rather than trust the some
times unreliable bounds within which he might conduct a search incident to 
arrest.288

This strategy has not been fool-proof either. Some defendants have dis
puted Markonni’s testimony that they voluntarily consented to his requests.289 
In two cases, for example, courts concluded that Markonni extracted consent 
through means that rendered it involuntary.290 On the whole, however, 
Markonni’s strategy of eliciting the voluntary cooperation of suspects has been 
successful.291 Further, in a number of cases Markonni has relied on the incli
nation of suspects to renounce their interest in their baggage, and then 
searched the bags on the theory that they had been abandoned.292

If Williams had had the opportunity to question Markonni’s good faith, she 
might well have drawn attention to these earlier cases. They demonstrate how 
Markonni has consistently pushed the fourth amendment to the limit and fre
quently beyond, and arguably suggest that he has not always acted under a 
good faith belief that his conduct was lawful.

Markonni’s career, however, was not the only ground for challenging his 
good faith in arresting Williams for violating her bond conditions. A close 
examination of the undeveloped record discloses several tantalizing hints that

288. See, eg., United States v. Berry, 636 F.2d 1075, 1077 (5th Cir. 1981) (court will not consider 
whether defendants’ consent was in their own best interests when record indicates consent to search 
after legal seizure voluntary); United States v. Turner, 628 F.2d 461, 465-66 (5th Cir. 1980) (consent not 
invalidated by defendant’s testimony that agent overbearing when informing defendant of right to re
fuse consent to search); United States v. Elmore, 595 F.2d 1036, 1038-42 (5th Cir. 1979) (evidence 
seized in search admissible when defendant voluntarily consented to search, when agents had reason
able basis to ask defendant to consent, and when search conducted in non-coercive manner); cf. United 
States v Troutman. 590 F.2d 604, 605-06 (5th Cir. 1979) (voluntary consent to search eliminates taint of 
illegal initial stop of suspect).

289. See. eg, United States v. Berry, 636 F.2d 1075, 1077 n.l (5th Cir. 1981) (defendant denied 
consenting to search); United States v. Turner. 628 F.2d 461, 465 (5th Cir. 1981) (same); United States 
v. Troutman, 590 F.2d 604, 605-06 (5th Cir. 1979) (same).

290 United States v. McCaleb, 552 F.2d 717, 721 (6th Cir. 1977) (involuntary consent suggested by 
unconstitutional stop and arrest and statement by agent that suspect would be detained if he did not 
consent to search); United States v. McLain. 452 F. Supp. 195, 201 (E D. Mich. 1977) (citing McCaleb 
in invalidating search under similar circumstances).

291. The attractiveness of seeking assistance from suspects in their own apprehension as a law en
forcement technique has no doubt increased in light of two recent Supreme Court decisions. United 
States v Mendenhall. 446 U.S. 544 (1980), and Reid v. Georgia, 448 U.S. 438 (1980) (per curiam). In 
Mendenhall, Justice Stewart, writing on this point only for himself and Justice Rehnquist, endorsed a 
lenient standard for determining when a police-citiz.en contact is a seizure within the meaning of the 
fourth amendment, or when a trip to a police office is non-consensual. 446 U.S. at 553-56. In Reid. 
three additional justices expressed general approval of this standard. 448 U.S. at 442-43 (Powell, J„ 
with Burger, C.J. & Blackmun, J., concurring).

In two of Markonni’s cases, however, the Fifth Circuit has expressed a limited view of the preceden
tial value of Reid and Mendenhall on these points. See United States v. Berry, 636 F.2d 1075, 1078-79 
(5th Cir. 1981) {Mendenhall not applicable because only two justices agreed on when seizure of person 
occurs in police-citizen contact); United States v. Berd, 634 F.2d 979, 984 (5th Cir 1981) (Mendenhall 
not applicable for reason stated in Berry, and Reid not applicable because Court did not consider 
whether agent’s initial approach constituted seizure). Consequently, the Fifth Circuit has. in these 
cases, looked to the standards set in one of its own prior decisions—yet another Markonni case—to 
determine when a seizure had occurred. See United States v. Elmore, 595 F.2d 1036, 1042 (5th Cir. 
1979) (police-citizen encounter not seizure when agents merely approached suspect and identified selves 
without using force or physical contact), cert, denied, 447 U.S. 910 (1980).

292. See United States v. Berd, 634 F.2d 979, 982-83 (5th Cir. 1981) (search upheld when suspect 
left briefcase on chair accompanying Markonni to office and later denied briefcase his); United States v. 
Canady, 615 F.2d 694, 695-96 (5th Cir 1980) (search upheld when suspect repeatedly denied suitcase 
his).
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Markonni arrested Williams for bond jumping as a mere pretext in order to 
search her for drugs. To begin with, Markonni’s history of creative drug 
searches suggests that his principal interest was drugs. Further, when Markon
ni first saw Williams at the airport, he decided not to arrest her immediately, 
but instead to continue his surveillance.293 If Markonni’s true interest was 
only Williams’ supposed bond jumping violation, he presumably would have 
arrested her as soon as he saw her. Furthermore, Markonni candidly revealed 
that drugs were on his mind when he arrested Williams.294 Before searching 
her, he told her that he would release her if she had permission to leave Ohio 
“and if she had no drugs or narcotics on her person.”295 Although Markonni 
did check with the Ohio prosecutor to see whether Williams’ travel restrictions 
were still in effect, he did not do so until after he had searched Williams and 
arrested her on drug charges.296 If Markonni was not simply intent on con
ducting a search for drugs, and if he was at all solicitous of Williams’ right not 
to be arrested and searched for a speculative offense, he could easily have 
called a prosecutor before the search while Williams waited. Thus, 
Markonni’s discovery of drugs during his search of Williams was not mere 
fortuity, but rather seems to have been the intended and expected result of her 
arrest.

293. Id. at 840.
294 Markonni saw Williams disembark from a non-stop flight from Los Angeles. He may have 

suspected that she was a “mule” for a drug operation, for he knew that Los Angeles was a drug supply 
center. 594 F.2d at 88, and that it was the source of Williams’ drugs when he arrested her the year 
before 622 F.2d at 846. Further, he had relied on similar information in the past to justify investiga
tory stops and arrests. See, e.g.. United States v. Hill, 626 F.2d 429, 430-31 (5th Cir. 1980) (suspect 
arrived from Los Angeles on trip of short duration and matched description of man known to be 
involved in drug trafficking); United States v. Elmore, 595 F.2d 1036. 1037 (5th Cir. 1979) (suspect 
arrived in Atlanta from Detroit, was on route to Birmingham, Alabama; Detroit and Birmingham two 
key cities on DEA distribution-use profile); United States v. Roundtree. 595 F.2d 672, 673 (5th Cir. 
1979) (suspect arrived from Los Angeles and appeared to be concealing suspicious bulge on his calf); 
United States v. Williams. 594 F.2d 86, 88 (5th Cir 1979) (suspect arrived from Los Angeles and was 
recognized by Markonni as person he had once arrested on drug charge); United States v. Troutman, 
590 F 2d 604, 605 (5th Cir. 1979) (suspect arrived from Los Angeles and exhibited suspicious behavior); 
United States v McCaleb, 552 F.2d 717, 719-20 (6th Cir. 1977) (suspect arrived from Los Angeles and 
conformed to DEA courier profile); United States v. Coleman. 450 F. Supp. 433, 435 (E D. Mich 1978) 
(suspect arrived from Los Angeles and did not carry any luggage); United States v. McClain, 452 F. 
Supp. 195, 196 (ED. Mich. 1977) (suspect arrived from Los Angeles and only earned one small suit
case); United States v. Miles. 425 F. Supp. 1256, 1257 (E D. Mich. 1977) (suspect arrived from Los 
Angeles and fit anonymous tipster’s description); United States v. Allen, 421 F. Supp. 1372. 1373 (E D. 
Mich. 1976) (suspect arrived in Detroit from Dallas on flight that might have connected with flight from 
Los Angeles and appeared nervous); United States v. Floyd. 418 F. Supp 724, 726 (E D. Mich. 1976) 
(suspect arrived from Los Angeles and did not claim any luggage); United States v. Van Lewis. 409 F. 
Supp. 535, 539-40 (E.D. Mich. 1976) (suspect traveled roundtrip between Detroit and Los Angeles in 
one day, had almost empty suitcase, and used alias in buying ticket).

295 Record at 27, United States v. Williams, Cr. 77-305A (N D. Ga. 1977).
296. Id.
297 The good faith exception by its very nature will require courts to determine an officer’s state of 

mind at the time of an arrest. Such findings in general are elusive and manipulable because they 
depend almost solely on the officer’s own testimony and recollection. There will be a great temptation 
for an officer to shade or modify his testimony to portray good faith. This could result in the finding of 
good faith and the admitting of evidence, even in the extreme cases where an officer made an “honest” 
mistake for the deliberate purpose of obtaining sought-after evidence. Application of the exclusionary 

Although the trial record and Markonni’s career and testimony at the sup
pression hearing may not demonstrate beyond all doubt that the agent acted 
either unreasonably or in bad faith, they do illustrate the kinds of evidence 
that bear on such determinations.297 Moreover, insofar as these considerations 
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suggest that Markonni acted unreasonably or in bad faith, they underscore the 
importance of examining the officer’s misconduct, and highlight the Fifth Cir
cuit’s crucial error in Williams.

More generally, and ultimately more importantly, these cases also illustrate 
how successes and failures in defending against motions to suppress can shape 
the conduct of a conscientious law enforcement officer. Although Markonni 
has continued to operate right at, and frequently just over, the constitutional 
line, he seems quick to learn where that line is, and has adjusted his conduct 
accordingly. Thus, in the continuing saga of Agent Markonni’s efforts to en
force the nation’s narcotics laws within the changing confines of the fourth 
amendment, we have a remarkable demonstration of the exclusionary rule 
functioning as a specific deterrent.

C. THE COURT’S JUSTIFICATIONS FOR THE GOOD FAITH EXCEPTION

More important than the Williams court’s shortcomings in applying its good 
faith exception to the facts before it, are the flaws in the court’s justifications 
for adopting the exception itself. The claims which the court made for the 
exception—that it will not affect fourth amendment standards,298 that it is con
sistent with the exclusionary rule’s deterrence rationale,299 and that it is sup
ported by precedent300—are not only representative of those generally 
advanced by commentators who have advocated the exception, but are in large 
part drawn from their writings.301 Thus, the Williams opinion provides a con
venient focal point for analyzing the justifications underlying the good faith 
exception.

rule despite a finding of good faith, at least in those cases where an officer had an ulterior motive for his 
“good faith" arrest, would protect against sham claims of “honest” mistakes.

There is another reason to be concerned about how carefully courts will scrutinize claims of good 
faith. In Scott v. United States, 436 U.S. 128 (1978) the Supreme Court said that, in evaluating officers’ 
conduct, courts should use “a standard of objective reasonableness without regard to the underlying 
intent or motivation of the officers involved.” Id. at 138. Although Scott involved wiretaps rather than 
traditional searches and seizures, its incorporation into the good faith exception would either eliminate 
analysis of the validity of officers' assertions of good faith or render such analysis perfunctory at best. 
Thus, the combination of Scott and Williams might result in an exception based solely on the objective 
question of general “reasonableness.”

298. 622 F.2d at 847.
299. Id. at 842.
300. Id. at 843-45.
301. See notes 442-45 infra and accompanying text (discussing Williams court’s reliance on secon

dary authority).
302. Id. at 841-42.
303. Id. at 842.
304. Id. at 841-42.

In laying the foundation for its good faith approach, the Williams court dis
cussed the exclusionary rule in terms of costs and benefits. The court began by 
emphasizing that the exclusionary rule is “not itself a requirement of the Con
stitution,” but rather a “judge-made rule,” the only justification for which “is 
deterrence of future police misconduct.”302 On the cost side, the court argued 
that the rule must be considered “in light of its direct effect of preventing the 
‘whole truth’ from being told and its byproducts of freeing guilty criminals and 
endangering society.”303 The court concluded that the rule should not apply 
“in those contexts where it does not effectively deter official misconduct."304 



424 The Georgetown Law Journal [Vol. 70:365

As an example of such a context, it cited “improper police actions taken in 
reasonable good faith” because “it makes no sense to speak of deterring police 
officers who acted in the good faith belief that their conduct was legal by sup
pressing evidence derived from such actions unless somehow we wish to deter 
them from acting at all.”305

305. Id. at 842 (emphasis in original).
306. Id. at 847.
307. Id. at 842.
308. Id. at 843-45.
309. Id. at 843.
310. Id. at 844.
311 Ball. Good Faith and the Fourth Amendment: The "Reasonable" Exception to the Exclusionary 

Rule, J. Crim. L. & Criminology 635 (1978).
312 Id. at 635-36, cited in United States v. Williams, 622 F.2d at 840-41.

Although perhaps appealing in their simplicity, these justifications for the 
good faith exception are flawed. First, the court expressly denied that the good 
faith exception will diminish fourth amendment protections: “[I]t will be ar
gued that today’s decision undercuts the fourth amendment. Not so; it con
cerns only the exclusionary rule . . . ,”306 But the very breadth of the court’s 
definition of good faith violation guarantees that many fourth amendment in
fringements will not even be examined by the courts. Second, the court 
claimed that the exception is justified because when a police officer acts in 
good faith the deterrent effect of the exclusionary rule is unnecessary.307 This 
argument also must fail because it is based on the invalid premise that the 
exclusionary rule acts only as a simple deterrent; it ignores the wider effects of 
both general and systemic deterrence. Third, the court argued that the good 
faith exception is justified by legal precedent.308 This contention, however, is 
based on misinterpretation and distortion of the relevant Supreme Court cases.

1. The Impact on the Fourth Amendment

The Williams court’s good faith exception to the exclusionary rule has two 
facets: “technical violations”309 and “factual mistakes.”310 The court bor
rowed its definitions from a law review article written by Professor Edna 
Ball.311 As the article and the court describe the two branches, they roughly 
correspond to what are known in the criminal law as mistakes of law and mis
takes of fact:

In fourth amendment cases, most good faith violations concern the 
failure to meet the requirement of probable cause. Two basic types 
of violation are possible. First, an officer may make a judgmental 
error concerning the existence of facts sufficient to constitute proba
ble cause. Such cases may be characterized as examples of “good 
faith mistake.” Second, an officer may rely upon a statute which is 
later ruled unconstitutional, a warrant which is later invalidated, or a 
court precedent which is later overruled. In each of these cases, the 
officer may be deemed to have committed a “technical violation.”312

This sweeping characterization of good faith violations suggests that the good 
faith exception may not only cripple the exclusionary rule, but also drastically 
limit the protections of the fourth amendment. Because only egregious, inten
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tional, and flagrantly illegal police misconduct would fall outside these two 
branches, the good faith exception will effectively insulate important areas of 
police misconduct from judicial oversight and control.

The Technical Violation Branch. In its discussion of the “technical vio
lation facet” of the exception, the court averred that “the most common forms 
of technical violations made in good faith are arrests made in good faith reli
ance on a statute later declared unconstitutional or, as here, on a reasonable 
interpretation of a statute that is later construed differently.”313 This assertion 
is misleading on several counts. To begin with, cases involving a substantive 
criminal statute subsequently declared unconstitutional or construed differ
ently are, in practice, very rare. Indeed, even Williams was not such a case.314 
Markonni’s arrest did not involve a good faith, reasonable interpretation of a 
statute later construed differently.315 Had Williams involved an arrest pursu
ant to a substantive criminal statute later invalidated or construed differently, 
the court could have upheld Markonni’s conduct without the exception.

313. 622 F.2d at 843.
314. See notes 263-66 supra and accompanying test (discussion of Markonni’s misconduct).
315. Id
316. See United States v. Watson, 423 U.S. 411, 414-15, 423-24 (1976) (postal officer’s warrantless 

arrest of suspect in public place did not violate fourth amendment because based on probable cause; 
officer acted pursuant to constitutional statute authorizing warrantless arrest for felonies when reason
able grounds to believe offense is being or has been committed); Draper v. United States. 358 U.S. 307, 
313-14 (1959) (warrantless arrest lawful if officer has probable cause; probable cause exists when facts 
within officer’s knowledge sufficient to justify belief by reasonably cautious man that offense is being or 
has been committed); Carroll V. United States, 267 U.S. 132, 149 (1924) (warrantless search and seizure 
supported by probable cause does not violate fourth amendment).

317. See United States v. Robinson, 414 U.S. 218, 235 (1973) (custodial arrest based on probable 
cause is reasonable intrusion under fourth amendment; officer may search suspect incident to arrest 
without additional justification); Chimel v. California, 395 U.S. 752, 763 (1969) (incident to lawful 
arrest, officer may search arrestee’s person and area within his immediate control to remove weapons 
and seize evidence).

318. See Michigan v. DeFillippo, 443 U.S. 31, 37-38 (1979) (officer’s arrest of suspect pursuant to 
presumptively valid city ordinance lawful because action was supported by probable cause; later decla
ration that ordinance unconstitutional does not affect lawfulness of arrest); Michigan v. Carpenter. 69 
Mich App. 81. 83, 244 N.W.2d 338, 339-40 (1976) (officer’s search of automobile pursuant to dangerous 
weapon statute after observing rifle case in plain view supported by probable cause; subsequent deter
mination that rifle is not dangerous weapon within meaning of statute does not affect lawfulness of 
search) But see Powell v. Stone, 507 F.2d 93, 98 (9th Cir. 1974) (evidence obtained from search inci
dent to arrest under ordinance later declared unconstitutional held not admissible in murder trial), rev’d 
on other grounds, 428 U.S. 465 (1976); United States ex ret. Newsome V. Malcolm, 492 F.2d 1166, 1174 
(2d Cir. 1974) (arrest pursuant to unconstitutional statute is unlawful, evidence obtained during search 
incident to arrest inadmissible at trial); Hall v. United States, 459 F.2d 831, 840 (D C. Cir. 1972) (en 

This result could have been reached because such cases, correctly under
stood. do not even raise fourth amendment issues. As long as a reasonably 
prudent person would be justified in believing that a suspect had committed, or 
was committing, an offense, an arrest in a public place for that offense is sup
ported by probable cause and satisfies constitutional standards.316 A search 
incident to that arrest is similarly valid.317 The police conduct is lawful be
cause the officer had probable cause at the time of the arrest, not because he 
acted in good faith. Probable cause at the time of arrest does not dissipate 
because a substantive criminal statute is later construed differently or held un
constitutional.318 The same analysis applies to other fourth amendment stan
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dards such as reasonable, articulable suspicion to stop and frisk.319 Moreover, 
in such cases the exclusionary rule is unnecessary to test the constitutionality 
or reach of the criminal statute. A defendant arrested and charged with violat
ing such a statute can directly challenge its constitutionality,320 or argue that it 
should be construed in a particular way.

banc) (evidence obtained during search incident to arrest under unconstitutional statute inadmissible at 
trial).

319. See Pennsylvania v. Mimms, 434 U.S. 106, 112 (1977) (per curiam) (officer’s stop and frisk is 
lawful if facts available at moment of conduct justify belief in man of reasonable caution that action 
taken was appropriate); Terry v. Ohio, 392 U.S. 1. 21-22 (1968) (officer’s stop and frisk of suspect does 
not violate fourth amendment if supported by specific and articulable facts; such intrusion is reasonable 
if facts available to officer at time of action sufficient to warrant belief by reasonable man that action 
taken was appropriate).

320. See Grayned v. City of Rockford, 408 U.S. 104, 107 (1972) (defendant arrested and convicted 
pursuant to anti-picketing ordinance; ordinance held unconstitutional and conviction reversed); 
Papachristou v. City of Jacksonville, 405 U.S. 156, 171 (1972) (defendant arrested and convicted pursu
ant to vagrancy ordinance; ordinance held unconstitutional and conviction reversed).

321 By prior court decisions we refer to decisions establishing the ingredients of probable cause in a 
particular context, such as Aguilar v. Texas, 378 U.S. 108, 114 (1964) (information from informants), 
decisions delineating the nature and scope of the exceptions to the warrant requirement, such as United 
States v. Rabinowitz, 339 U.S. 56, 63-65 (1950) (fixing scope of warrantless search incident to valid 
arrest), overruled, Chimel v. California. 395 U.S. 752 (1969), and decisions defining the scope of the 
fourth amendment itself, such as Olmstead v. United States, 277 U.S. 438, 466 (1928) (search requires 
physical trespass), overruled, Katz v. United States, 389 U.S. 347 (1967).

322. A criminal statute or decision of a procedural character does not describe conduct that is a 
crime, but rather empowers police in certain instances to obtain warrants, conduct searches, or make 
arrests Because the fourth amendment requires that an officer have probable cause before carrying out 
such actions, and, sometimes, that he secure a warrant as well, a statute or court decision authorizing 
them on less than probable cause or without a warrant when one is required violates the Constitution. 
See Ybarra v. Illinois, 444 U.S. 85, 90-91 (1979) (officer's search of defendant pursuant to state statute 
unlawful because not supported by probable cause; officer had no reason to believe defendant commit
ting or had committed offense); cf. Pay ton v. New York. 445 U.S. 573, 588-89 (1980) (officer’s warrant
less and nonconsensual entry into private residence to arrest defendant pursuant to state statute is 
unconstitutional; statutory authority for warrantless entry does not affect determination). Although a 
legislature is free within the bounds of the Constitution to define the elements of a substantive criminal 
offense, and a court has the power to construe such a statute, neither a legislature nor a court may alter 
the requirements of the fourth amendment itself. Thus, an officer who violates the fourth amendment 
in reliance on a statute or decision that purportedly authorizes such conduct may not justify his consti
tutional infraction on the basis of his good faith or the reasonableness of his actions.

The "most common forms” of technical violations shielded by the good faith 
exception, however, do involve fourth amendment violations. Such violations 
include arrests and searches made without probable cause or a warrant, and 
stops and frisks made without reasonable suspicion, either in reliance on prior 
court decisions321 that arguably permit them or pursuant to statutes that ex
plicitly authorize them.322 Unlike defendants who are arrested for violating 
criminal statutes of a substantive nature, and who can argue during their case
in-chief that the laws should be invalidated or construed differently, victims of 
coercive police action carried out pursuant to either a criminal statute or a 
prior court decision of a procedural nature, have no recourse to challenge the 
police officer’s authority except through a suppression motion. This is because 
a substantive criminal statute carries its own penalty apart from that which is 
imposed for crimes uncovered in a search incident to the arrest. Thus, the 
victim of an arrest under an unconstitutional criminal statute of a substantive 
character has the opportunity and incentive to vindicate his rights at the trial 
for that offense. A criminal statute or prior judicial decision of a procedural 
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character, however, carries no penalty of its own. As a result, a victim of po
lice action undertaken pursuant to such a statute or decision has neither the 
incentive nor the opportunity to challenge its constitutionality except through 
a motion to suppress the evidence obtained. A good faith exception that ex
cuses unconstitutional conduct taken in reliance on such statutes and decisions 
removes that incentive and opportunity, and thereby ensures that police mis
conduct will occur and recur free from judicial correction.

Similarly, when evidence is uncovered in the course of an arrest or search 
made pursuant to a warrant, the validity of the warrant itself can be challenged 
only through a motion to suppress. Yet it seems clear that a search or arrest 
made in reliance on an invalid warrant also will be excused under the technical 
violations facet of the good faith exception.

While the Williams court demonstrated uncharacteristic self restraint by 
writing in a footnote that because “no warrant is involved here . . . nothing we 
say applies to factual situations where one has been obtained,”323 the court’s 
reasoning surely compels the conclusion that when a police officer acts in good 
faith reliance on a warrant, the fruits of his search should be beyond the reach 
of the exclusionary rule. Indeed, two of the decisions on which the court relied 
involve “good faith” searches pursuant to arguably defective warrants.324 
And, in its very definition of a “technical violation” the court included reliance 
“on a warrant that is later invalidated.”325 Thus, the technical violations 
branch of the court’s exception is far wider than the court acknowledged, for it 
exempts from the reach of the exclusionary rule the fruits of any unconstitu
tional police conduct undertaken in good faith reliance on court decisions, 
statutes, and warrants.

323. 622 F.2d at 840 n.l.
324. Id. at 844-46 (citing United States v. Janis, 428 U.S. 433, 434 (1976); and United States v Hill, 

500 F.2d 315, 322 (5th Cir. 1974), cert, denied, 420 U.S. 931 (1975)). Although the court discusses these 
cases in the “mistake of fact” portion of its opinion, the court’s point seems to be that reliance on a 
warrant establishes, or at least goes a long way toward establishing, reasonable good faith.

325. 622 F.2d at 841 (quoting Ball, supra note 311, at 638-39).
326. Exactly why the good faith exception will have this result is developed in greater detail in text at 

notes 349-55 infra.

Although the Williams court insisted that the good faith exception limits 
only the exclusionary rule and not the fourth amendment, it was plainly 
wrong. By defining “technical violations” to include good faith reliance on 
court decisions, statutes of a procedural nature, and warrants, the court insu
lated many fourth amendment violations from the deterrent effect of the exclu
sionary rule. The court justified this result on the ground that the exclusionary 
rule can have no deterrent effect when a police officer relies in good faith on a 
statute or prior court decision. This, too, is plainly wrong. By identifying the 
fourth amendment infirmities in the statute or decision on which the officer has 
relied, future fourth amendment violations will be prevented. The good faith 
exception ensures that this process of identification will be delayed or will not 
occur at all.326

The Good Faith Mistake Branch. The court’s treatment of the “good
faith mistake” branch also demonstrates that the good faith exception affects 
the fourth amendment as well as the exclusionary rule. The court suggested 
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that Agent Markonni made a reasonable good faith mistake in believing that 
Williams' violation of her bond condition authorized him to arrest her.327 In 
addition to the court’s error in failing to examine both the record and 
Markonni’s background in addressing the good faith question,328 this charac
terization indicates several flaws in the “good faith mistake” branch of the 
exception as the Williams court conceived and applied it.

327. 622 F.2d at 844.
328. See notes 268-97 supra and accompanying text (discussing reasonableness and good faith of 

Markonni’s conduct).
329. 622 F.2d at 846.
330. Id.
331. See note 229 supra (text of statute).
332. 622 F.2d at 846.
333. See notes 316-19 supra and accompanying text. We already have made this point in our discus

sion of the technical violation branch. This repetition is unavoidable, however, given the need to fol
low the structure of the court’s opinion. That the same criticism applies to both branches of the court’s 
exception is merely another indication of the invalidity of the Williams court’s distinction between good 
faith mistakes and technical violations.

334. See notes 316-19 supra and accompanying text (discussing judicial standard for analyzing po
lice conduct; citing cases).

The court’s reasoning here is extremely confusing. To begin with, its charac
terization of Markonni’s good faith mistake, which it describes at one point as 
“an action under a reasonable factual error about one element of the crime 
defined in section 3146,”329 sounds like a mistake of law, rather than a mistake 
of fact. Indeed, it sounds suspiciously like the very mistake, “an action under a 
reasonable interpretation of the arrest power under section 3146 that was sub
sequently reconstrued by our panel,” which the court described as an example 
of a good faith “technical violation.”330 Because section 3146 does not define a 
crime or have anything to do with arrest powers, it is unlikely to be a technical 
violation even under that broad rubric.331 Thus, the court’s meaning is 
unclear.

Not only did the court never specifically identify Markonni’s putative mis
takes. it failed to distinguish between the two branches of the exception. Nev
ertheless, the court reached out to fashion the broadest possible good faith 
exception by describing the case as presenting questions of both a good faith 
factual mistake and a technical violation.332 In fact, however, the case 
presented neither.

Far more disturbing than the court’s failure to identify Markonni’s putative 
good faith mistake of fact, is its creation of an exception to the exclusionary 
rule for such mistakes. By insulating from the exclusionary rule all police con
duct resulting from good faith mistakes of fact, the good faith exception will 
erode such key fourth amendment standards as “probable cause,” “articulable 
suspicion,” and “exigent circumstances,” and will inevitably encourage a 
movement away from these traditional standards toward a test of general rea
sonableness in all fourth amendment situations.

A good faith mistake branch to the exception suggests that existing fourth 
amendment law fails to accommodate mistakes of fact. As discussed previ
ously, however, the law does allow for police error in several ways.333 For 
example, under current law, police action is judged from the standpoint of 
what the officer reasonably believed to be the facts at the time he acted.334 
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Thus, an arrest and incident search will be upheld if the police officer reason
ably believed, on the basis of the facts as they appeared to him at the time, that 
he had probable cause to arrest and search, even though he discovers later that 
the suspect committed no offense.335 Moreover, a stop will be sustained if 
grounded on reasonable, articulable suspicion, even though it turns out that 
there was nothing to be suspicious about,336 and a warrantless entry of a house 
will be upheld if the police reasonably believed that exigent circumstances ex
isted, even if upon entry they find that the suspect was not about to flee.337

335. See note 316 supra (citing cases).
336. See note 319 supra (citing cases).
337. See Warden v. Hayden, 387 U.S. 294, 298 (1967) (officers’ warrantless entry into house and 

search for suspect does not violate fourth amendment; exigencies of situation justified action). The 
Court has also held that exigent circumstances exist when the police have a reasonable belief that the 
evidence would be destroyed during the time it would take to get a warrant, and has permitted the 
police to search without a warrant in such circumstances. See note 130 supra (citing cases).

338. See Warden v. Hayden. 387 U.S. at 298-99 (police acted reasonably when they entered house in 
pursuit of armed robber; speed essential in such situation).

339. See United States v. Cortez, 449 U.S. 411, 418-19 (1981) (investigative stop of defendants does 
not violate fourth amendment; officers may gain legitimate basis for suspicion by utilizing objective 
facts which seem meaningless to untrained individual)

340. See Draper v. United States, 358 U.S. 307, 311 (1959) (officer may consider hearsay when deter
mining probable cause); Brinegar v. United States, 338 U.S. 160, 172-73 (1949) (officer may consider 
prior police record of suspect when determining probable cause).

341. See note 118 supra (citing Terry).
342. See United States v. Ventresca, 380 U.S. 102, 106-07 (1965) (police action taken under warrant 

accorded preference; in marginal case, search under warrant may be sustainable when search without 
warrant would be held invalid).

343. One area where it is not clear that existing fourth amendment law accommodates reasonable, 
factual mistakes by the police is that of consent searches. In United States v. Matlock. 415 U.S. 164 
(1964), the Supreme Court expressly left open the question whether a warrantless search was valid 
when the searching officers reasonably, but erroneously, believed that the consenting party had suffi
cient authority over the premises to authorize the search. Id. at 177 n.14. This issue is not an easy one. 
See Weinreb, Generalities of the Fourth Amendment, 42 U. Chi. L. Rev. 47, 58-64 (1974) (discussing 
complexities of consent to search dwelling by resident when search is directed against other resident). 
It should be resolved, however, by deciding if such a search is reasonable under the fourth amend
ment—whether the police should be required to seek a warrant “just to make sure”—not whether the 
evidence should be admitted under a good faith factual mistake exception to the exclusionary rule. It 
seems a pretty safe bet that the Court will eventually uphold such searches, as have other courts that 
have addressed the issue. See People v. Adams, 422 N.E.2d 537, 541, 439 N.Y.S.2d 877, 881 (1981) 
(evidence obtained in search based on good faith reliance on person’s consent not suppressible upon 
discovery that person giving consent did not live on premises searched).

Existing law also takes account of the legitimate interests of law enforcement 
officers in other ways. For example, the law recognizes that a policeman may 
be required to act quickly and, when so acting, should be given the benefit of 
the doubt as to the reasonableness of his actions.338 An experienced officer 
may draw deductions from evidence that appears insignificant to a layman,339 
and an officer may rely on rumors, hearsay, the prior record of the suspect, and 
other evidence inadmissible at trial to support his determination of probable 
cause.340 In addition, police action short of an arrest or full-blown search is 
permissible even when probable cause is lacking.341 Finally, when the police 
act pursuant to a warrant, courts show greater deference to their factual 
judgments.342

Because the fourth amendment already accommodates an officer’s factual 
mistakes,343 the Fifth Circuit can only have meant one of two things if it in
tended to exempt from the exclusionary rule evidence that would be otherwise 
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admissible. It must have intended either that a test of general reasonableness 
should replace the specific benchmarks of probable cause, reasonable suspi
cion, and exigent circumstances, or, at the very least, that evidence obtained in 
a search incident to an arrest should be admissible as long as the officer reason
ably believed he had probable cause for the arrest, even though he did not. 
Even this more limited reading of the Williams court’s good faith exception 
translates into a fundamental change in fourth amendment standards.344

344 It marks a shift from requiring probable cause to sustain an arrest to requiring probable cause or 
something close io it.

345. 622 F.2d at 846.
346 See text accompanying notes 293-96 supra (discussing possibility that bail jumping grounds for 

arrest merely a pretext to search for drugs).
347. Ball, supra note 311, at 655-56.
348 It will also stifle litigation with respect to the reach of the fourth amendment itself. Just as 

reliance on a prior decision regarding probable cause or the warrant requirement will excuse the officer, 
so would reliance on a decision defining what constitutes a search or seizure. This would be a most 
unfortunate result. See note 178 supra.

This result, although not explicit in Williams, seems to follow ineluctably 
from the opinion. If the court did not intend to introduce, at least to some 
extent, a concept of general reasonableness into fourth amendment law, its 
development and application of a good faith mistake branch makes little sense. 
Other evidence within the opinion itself also suggests that the Williams court 
believed Markonni’s actions should be judged under a test of general reasona
bleness. In summarizing the agent’s conduct, the court referred to the fact that 
Markonni knew Williams “was arriving from the very city from which she had 
obtained the heroin that caused her first conviction.”345 This fact may be rele
vant to Markonni’s suspicion that Williams was engaged in drug trafficking, 
and may well have been an important factor in Markonni’s decision to make 
the arrest,346 but it is obviously irrelevant to Markonni’s authority to arrest 
Williams for violating her travel restrictions. Thus, unless the court sought to 
evaluate Markonni’s actions under a test of general reasonableness, this obser
vation is irrelevant.

Although the court claimed that a good faith exception does not diminish 
the protections of the fourth amendment, other evidence suggests that it knew 
better. As the author of the article upon which the court relied for its defini
tion of the exception candidly admitted in a portion of her article that the court 
understandably did not quote:

The good faith doctrine should not be judged by its effect on the ex
clusionary rule but by its effect upon the standards which define 
when citizens will be protected against government intrusion. To the 
extent that probable cause is the key to fourth amendment protec
tions, the good faith exception diminishes the liberality of the fourth 
amendment .... In other words what is required is no longer 
“probable cause” as presently defined, but instead a “reasonable 
ground for belief.”347

Thus, both branches of the court’s exception drastically affect fourth amend
ment law. A good faith exception for technical violations will stifle litigation 
that otherwise would identify such violations.348 An exception for good faith 
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mistakes will erode the substantive standards of the fourth amendment, not 
merely affect the application of the exclusionary rule.

2. The Deterrence Justification

The Williams court’s second justification for adopting the good faith excep
tion was that the exclusionary rule should not be applied when an officer 
makes a good faith reasonable mistake of either fact or law. The court rea
soned that, whatever the source of the officer’s error, he acted in what he 
thought at the time was a legal manner.349 The court argued, moreover, that 
applying the exclusionary rule in such a situation would “ ‘have the deleterious 
effect of making the officer on the line overcautious to act in a situation where 
proper and reasonable instinct tells him that the activity he observes is crimi
nal.’ ”350 Thus, any deterrent effect imposed by excluding the fruits of that 
error would be minimal and undesirable.

349. 622 F.2d at 846.
350. Id. at 842 (quoting 594 F.2d at 97-98 (Clark, J., dissenting».
351. Id.
352. Id. at 840.
353. A recent decision of the Kentucky Court of Appeals illustrates this crucial failing of the good 

faith exception. In Richmond v. Commonwealth, No. 80-CA-I366-MR (Ky. July 31. 1981) (copy on 
file at Georgetown Law Journal), the defendant challenged a district judge's authority to issue a search 

By adhering to this limited understanding of deterrence, the Williams court 
created a broad good faith exception to the exclusionary rule that shields all 
“reasonable” law enforcement mistakes under one of its two branches. The 
exclusionary rule, however, is not primarily a punitive device: it is a regula
tory mechanism aimed at deterring police misconduct. Nevertheless, the Wil
liams court adopted a retrospective view, and concluded that the exclusionary 
rule has no deterrent effect on good faith actions because an officer who acted 
in good faith cannot be deterred from that action by subsequently excluding its 
fruits.351 The proper inquiry, however, is not whether the subsequent applica
tion of the exclusionary rule will deter a police officer who has acted in the 
good faith belief that he was right, but rather whether applying the exclusion
ary rule will reduce the number of fourth amendment violations in the future 
at an acceptable cost.

Because a police officer cannot be deterred from violating the Constitution 
unless he knows that his actions are in fact unconstitutional, future fourth 
amendment violations can only be deterred if courts examine police miscon
duct without regard to its good faith or consistency with existing standards. 
Although the Williams court indulged in the assumption that Markonni’s con
duct violated the fourth amendment,352 it disposed of the case without decid
ing what precise violation he had committed. Indeed, the court’s good faith 
exception practically guarantees that the violation never will be identified. 
Thus, as long as the limits of a DEA agent’s authority to arrest for violations of 
bail conditions remain uncertain, law enforcement officers such as Markonni 
are left in welcome ignorance, free to make such “reasonable” mistakes in 
“good faith” forever. But if such arrests are unconstitutional, the good faith 
exception has failed to deter future fourth amendment violations by simply 
failing to identify the mistake itself.353
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The application of the exclusionary rule, in contrast, would achieve this de
terrence because under the rule the constitutionality of the police action, rather 
than its good faith or reasonableness, is dispositive of the suppression issue. 
Moreover, the cost of this deterrence is small. In the rare cases where an hon
est and conscientious police officer could not have known that a court would 
subsequently determine that his actions violated the fourth amendment, the 
decision would not apply retroactively.354 Consequently, the exclusionary rule 
will require the suppression of evidence only in the case that announces an 
unforeseeable rule of law.

warrant outside the territorial limits of his district. He argued that the warrant was invalid because the 
judge could not act outside of his district, and that all evidence discovered during a search conducted 
pursuant to the warrant should be suppressed. Id., slip op. at 3. The court conceded that “(w]e doubt 
the authority of a district judge, while outside the territorial limits of his district, to issue a warrant for 
the search of premises outside his district.” Id. at 4. Nevertheless, the court ruled that despite the 
questionable validity of the warrant, the evidence was admissible at trial because the officers who con
ducted the search had "acted reasonably and in good faith.” Id. at 9.

More importantly, the court was ready to assume a constitutional violation, yet refused to determine 
the constitutionality of the officers’ conduct, reasoning that ”[wje find it unnecessary to decide that 
particular issue . . because we believe the fruits of the search should not have been suppressed even 
though the magistrate may not have had authority to issue it.” Id. at 4. Thus, like Agent Markonni, 
these officers remain in happy ignorance as to the legality of their conduct, and are free to repeat their 
actions in the “good faith” belief that they are within the limits of the Constitution.

In this case, the good faith exception will fail to deter future fourth amendment violations because 
the court failed to identify the officers’ mistake. In addition, by refusing to resolve the underlying 
constitutional issue, the court left the standards of the warrant requirement in doubt. Thus. Richmond 
illustrates how the good faith exception will retard the development of fourth amendment law. and 
encourage a general reasonableness standard for examining police misconduct.

354. See note 432 infra (discussing retroactivity).
355. 622 F.2d at 847.
356. See id. at 840-41 (both reason and authority support good faith exception and demand explicit 

recognition of implicitly supported exception).
357. See notes 422-39 infra and accompanying text (discussing recent Supreme Court cases in which 

evidence excluded although officers’ beliefs seem reasonably justified by good faith compliance with 
statutes not yet invalidated).

The good faith exception to the exclusionary rule, therefore, is not consistent 
with the Williams court’s deterrence justification for the approach. The court’s 
claim that the exception will admit evidence only “when no deterrence is 
called for and none can in fact be had”355 is unconvincing; it forgets that even 
when the exclusionary rule fails to have a simple deterrent effect on a police 
officer’s good faith conduct, it nevertheless identifies new constitutional viola
tions and, as the earlier discussion of Delaware v. Prouse demonstrated, in
structs all officers that this conduct is contrary to the fourth amendment and 
will not be condoned.

3. The Support of Precedent
The second Williams majority endeavored to justify its good faith exception 

not only as consistent with both the fourth amendment and the deterrence pur
pose of the exclusionary rule, but also as the natural outgrowth of precedent 
and scholarly authority.356 Yet its use of authority is utterly unconvincing. 
The Williams good faith exception is, to begin with, inconsistent with a 
number of recent Supreme Court decisions.357 Moreover, because the Wil
liams approach determines admissibility without ruling on new constitutional 
standards and because it denies the litigant the potential benefit of a successful 
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fourth amendment challenge, it departs drastically from traditional principles 
upon which the Supreme Court decides fourth amendment cases.358 359

358. See notes 394 & 432 infra and accompanying text (traditionally litigant entitled to suppression 
in case determining new standards, but Williams neither gives litigant benefit nor requires court to 
articulate standards).

359. 443 U.S. 31 (1979).
360. 622 F.2d at 843.
361 Arguably the court was correct in this reading of the facts of the cases. Compare Michigan v. 

DeFillippo. 433 U.S. at 40 (search yielding drugs merely incident to arrest for obvious violation of 
ordinance) with United States v. Williams, 622 F.2d at 840 (search yielding drugs merely incident to 
arrest for obvious violation of court order).

362. 443 U.S. at 33.
363. Id.
364 Id. The Court concluded that this behavior, occurring at 10 p.m., warranted further police 

investigation. Id. at 37.
365. Id. at 33.
366 Id. at 34 (citing Detroit, Mich., Code § 39-1-52.3 (1976)).
367. Id. at 33.
368. People v. DeFillippo, 80 Mich. App. 197, 203, 262 N.W.2d 921, 924 (1977), revd. 443 U.S. 31 

(1979). The appellate court expressly rejected the argument that good faith reliance on a presumptively 
valid ordinance renders the arrest legal. Id. at 200, 262 N.W.2d at 923. The Michigan Supreme Court 
denied further review. 443 U.S. at 35.

The Williams court’s misreading of DeFillippo, a case involving the substantive scope of the fourth 
amendment, as a case involving only the application of the exclusionary rule, suggests an essential 
connection between the rule and the underlying right. See text accompanying notes 527-37 infra (char- 

The Williams court conceived of its good faith exception as having two fac
ets: technical violations and factual mistakes. It divided its discussion of au
thority accordingly. Although the court seems to have assigned precedent 
randomly to each facet, this discussion nevertheless follows the Williams 
format.

Technical Violations Facet. The Williams court relied principally upon
Michigan v. DeFillippo™ to support this branch of its good faith exception to 
the exclusionary rule.360 Although the court suggested that the facts of the two 
cases are “closely analogous,”361 there is little similarity between them. The 
Supreme Court in DeFillippo analyzed only the concept of probable cause; it 
did not consider the reach of the exclusionary rule as an independent issue. 
Thus, DeFillippo and Williams are entirely different cases and whatever sup
port the Williams court purported to find in the prior decision of the Supreme 
Court was illusory.

In DeFillippo. Detroit police officers saw a man and a woman in an alley 
where the officers had gone to investigate the reported presence of two 
drunks.362 As the officers approached, the woman was in the process of lower
ing her slacks.363 Not surprisingly, one of the officers asked what the two were 
doing, and the woman responded that she was about to relieve herself.364 The 
officers asked the man to identify himself, and DeFillippo gave obviously false, 
contradictory, and evasive answers.365 The officers then arrested him for vio
lating a Detroit ordinance that made it a misdemeanor for a person so stopped 
to refuse to properly identify himself.366 A search incident to this arrest un
covered drugs in DeFillippo’s pockets.367 An intermediate Michigan appellate 
court held the ordinance unconstitutionally vague and ordered the evidence 
suppressed.368
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The United States Supreme Court granted certiorari because of contrary 
Fifth Circuit holdings that an arrest under analogous circumstances did not 
violate the fourth amendment.369 Because the officers had ample cause to con
clude that DeFillippo had violated the ordinance, the only issue before the 
Court was whether the officers lacked probable cause within the meaning of 
the fourth amendment simply because the ordinance was later declared uncon
stitutional.370 The Court held the arrest valid because probable cause depends 
on the facts and circumstances at the time of the arrest and does not dissolve 
upon the subsequent judicial declaration that an ordinance is unconstitution
ally vague.371 Therefore, the Court held that the evidence obtained incident to 
the arrest was admissible.372

actenzing recent arguments of Chief Justice Burger and Judge Wilkey against exclusionary rule as 
attacks on the fourth amendment itself).

369. Id. at 35. The Court identified United States v. Carden, 529 F.2d 443 (5th Cir. 1976), and 
United States v. Kilgen, 445 F.2d 287 (5th Cir. 1971), as Fifth Circuit cases holding that the fourth 
amendment does not require the suppression of evidence that is obtained incident to an arrest made 
pursuant to a presumptively valid ordinance. 443 U.S. at 35.

370. Id. at 37.
371. Id. The Court noted a possible exception when the ordinance is “so grossly and flagrantly 

unconstitutional that any person of reasonable prudence would be bound to see its flaws." Id. at 38.
372. Id. at 36.
373. Id. at 37.
374. Id. at 40.
375. See 622 F.2d at 840 (exclusionary rule exception applies when evidence discovered in actions 

“taken in good faith and in the reasonable, though mistaken, belief that they are authorized").
376. See 443 U.S. at 40 (unconstitutionally vague ordinance violates due process but does not under

mine validity of arrest for violating ordinance).

Thus, DeFillippo declared no new exclusionary rule theory. Rather, it ad
hered to the traditional view that probable cause turns on whether the “facts 
and circumstances within the officer’s knowledge ... are sufficient to warrant 
a prudent person, or one of reasonable caution, in believing in the circum
stances shown, that the suspect has committed, is committing, or is about to 
commit an offense.”373 In short, the DeFillippo Court withheld application of 
the fourth amendment exclusionary rule because it found that no fourth 
amendment violation had occurred.374 It is a long step, however, from DeFil
lippo to the Fifth Circuit’s position in Williams that whether or not a fourth 
amendment violation has occurred, the exclusionary sanction should not apply 
when the violation is a “good faith reasonable” one.375 DeFillippo involved 
only rights; Williams purports to involve only remedies. Thus, contrary to the 
argument in Williams, DeFillippo did not imply a good faith exception to the 
exclusionary rule; it held, rather, that evidence need not be suppressed when 
no fourth amendment violation occurs.

The DeFillippo decision simply makes the point that an arrest that in some 
sense violates another constitutional provision—because the underlying crimi
nal statute is invalid—does not, for that reason alone, also violate the fourth 
amendment. DeFillippo holds that the probable cause standard does not incor
porate other constitutional protections. Thus, a successful constitutional chal
lenge to an ordinance on grounds of vagueness does not automatically render 
an arrest under the ordinance a fourth amendment violation.376 This point 
perhaps can be clarified with a hypothetical variation on DeFillippo.

Suppose an airport law enforcement officer saw DeFillippo distributing leaf
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lets that described the sublime tranquility that could be attained by joining a 
local religious cult. The officer arrested DeFillippo and charged him with vio
lating a recently enacted ordinance that purported to protect the susceptible 
from the influence of such cults. The ordinance made it an offense to dis
tribute any leaflets of this sort without advance approval of the Port Authority. 
The officer knew this leaflet had not been approved. In searching DeFillippo 
incident to the arrest, the officer discovered drugs.

In this hypothetical problem, should the court suppress the drugs on the 
ground that the ordinance violated DeFillippo’s first amendment rights? Few 
would argue that the fourth amendment exclusionary rule should be pressed 
into service here, unless perhaps the officer knew that the ordinance would 
never pass constitutional muster377 or that its enforcement was a mere pretext 
for a search.378

377 See note 371 supra (DeFillippo court noted that some statutes might be so flagrantly unconstitu
tional that any reasonably prudent person would recognize their unconstitutionality).

378. See Michigan v. DeFillippo, 443 U.S. at 40-41 (Blackmun, J., concurring) (if defendant could 
show that police use ordinance as pretext for investigatory searches and arrests, it would rebut any 
claim of good faith reliance by officers).

379. The distinction between the arrest that we have hypothesized, which would in one sense violate 
the first but not the fourth amendment, can perhaps be sharpened by imagining a society where protec
tions against unreasonable searches and seizures include a zealously enforced exclusionary rule but 
where religious expression is strictly regulated. In such a society, there obviously would be no reason to 
suppress evidence seized from DeFillippo because in that society his arrest and search would constitute 
perfectly acceptable law enforcement conduct. In our society, the arrest would be unlawful not because 
it was an unreasonable search and seizure, but rather because it would interfere with the free exercise of 
religion.

380. The most obvious method of challenging this hypothetical ordinance would be through a mo
tion to dismiss on first amendment grounds.

381. See, e.g.. Michigan v. DeFillippo, 433 U.S. at 36 (warrantless arrest in public place constitu
tional if officer has probable cause); Adams v. Williams, 407 U.S. 143, 148-49 (1972) (same); Carroll v. 
United States, 267 U.S. 132, 155-56 (1924) (same).

In our society, arresting DeFillippo for handing out pamphlets would be 
unlawful in one sense because he had broken no valid law. It is difficult to see, 
however, why that arrest, which was based on probable cause, or the search 
incident to it, would violate the fourth amendment.379 Whatever values would 
be served by suppressing evidence in such a case would be largely distinct from 
those protected by the fourth amendment. Because other avenues for testing 
the ordinance’s constitutional validity are readily available,380 suppression of 
the evidence would be unnecessary. This is why not all arrests made pursuant 
to invalid laws violate the fourth amendment.

Had the Williams court been less eager to issue its sweeping mandate and 
more willing to decide the case before it, it could have relied on DeFillippo to 
conclude that the exclusionary rule should not apply; thus the court need not 
have based its decision on the novel theory that it rushed to cobble up, but 
instead could have admitted the evidence on the ground that Markonni’s ar
rest, even if in some sense illegal, did not violate the fourth amendment. The 
court’s rationale could have been that although the statutes did not authorize 
Markonni’s warrantless arrest of Williams, the arrest nevertheless did not vio
late the fourth amendment because it was made in a public place on probable 
cause.381 The plausibility of such a result depends on precisely what mistake 
the court assumes Markonni made. On the assumption that Markonni’s only 
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mistake was in thinking that contempt was an offense against the United 
States, this result would be acceptable. For even if a warrant is required to set 
in motion the contempt process or to revoke bond, the function of the warrant 
here is fundamentally different from the warrant requirement of the fourth 
amendment.382 Had the Williams court relied on DeFillippo to conclude that 
no fourth amendment violation had occurred, however, the Fifth Circuit 
would not have had this occasion to create its good faith exception to the ex
clusionary rule.383 384

382. In this instance the role of the warrant would be merely procedural. Compare Ybarra v. Illi
nois. 444 U.S. 85, 91 (1979) (search of customer present during execution of search warrant for premises 
violates fourth amendment, which protects people not places) with 622 F.2d at 837-38 (by analogy to 
Federal Rule of Criminal Procedure 42, warrant requirement for contempt "merely procedural”)

383. This is not to say that the Court’s decision in DeFillippo is without difficulties, it is worth noting 
that the Michigan statute was challenged below and held unconstitutional on both fourth amendment 
and due process grounds. See People v. DeFillippo. 80 Mich. App. 197, 201, 203, 262 N W.2d 921, 923- 
24 (1977) (ordinance void for lacking reasonable notice of what constitutes crime and for undercutting 
reasonable suspicion standard of Terry), revd, 443 U.S. 31 (1979). The Supreme Court, however, fo
cused only on the unconstitutional vagueness of the statute and assiduously avoided addressing the 
independent fourth amendment issue. See 443 U.S. at 34 (Michigan interlocutory appeal held statute 
“unconstitutionally vague”). The Court overlooked the fact that there is a doctrinal affinity between 
the principles that an excessively vague statute violates due process and that an arrest without probable 
cause (or investigatory detention without articulable suspicion) violates the fourth amendment. Each of 
these rules seeks to limit police discretion; each seeks to curb capricious or discriminatory law enforce
ment by requiring relatively clear-cut standards for when the police may act. Compare Delaware v. 
Prouse, 440 U.S. 648, 663 (1978) (invalidating stops made for no articulable reason as encouraging 
unbridled police discretion) with Papacristou v. City of Jacksonville, 405 U.S. 156, 162, 168 (1972) 
(invalidating statute for vagueness because gives unfettered discretion to police).

384. 422 U.S. 531 (1975).
385. Id. at 532-33.
386. Id. at 540.
387. 413 U.S. 266 (1973).
388. 422 U.S. at 542.
389. Id. at 536, 540.
390. Id. at 539, 542. The Peltier Court identified deterrence and judicial integrity as the purposes of 

the exclusionary rule. The Court concluded that applying Almeida-Sanchez retroactively would serve
neither a deterrent purpose, because compliance with constitutional norms should be encouraged rather 
than deterred, nor the imperative of judicial integrity, because no willful disobedience was being con
doned by the court. Id. at 536.

The other Supreme Court authority that the Williams court relied on to sup
port the technical violation facet of the good faith exception is a retroactivity 
case. United States v. Peltier In that case, roving border patrol agents dis
covered marijuana during a warrantless search of Peltier’s car seventy miles 
from the Mexican border.385 At the time it was conducted, the search con
formed to regulatory standards previously upheld by lower federal courts.386 387 
In the interval between the search and Peltier’s trial, however, the Supreme 
Court in Almeida-Sanchez v. United States391 struck down these standards as 
unreasonable. The Peltier Court declined to apply Almeida-Sanchez retroac
tively to invalidate the search.388 It reasoned that the border patrol agent had 
acted “in good-faith compliance with then-prevailing constitutional norms”389 
and therefore that retroactive application of Almeida-Sanchez would not serve 
the purposes of the exclusionary rule.390

The Williams court’s reliance on Peltier was misplaced. Peltier was a retro
activity case; Williams was not. By its very nature as a retroactivity case, 
Peltier was concerned with the applicability of a standard that the Supreme 
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Court had established before Peltier was decided. In Williams, there was no 
change in constitutional standards between arrest and trial. The standard for 
lawful arrest was, and still is, probable cause. If Markonni violated Williams’ 
fourth amendment rights when he arrested her, he violated prevailing—albeit 
imperfectly articulated—constitutional norms.

An even more disturbing aspect of the Williams decision is that the court did 
not glean from Peltier the importance of articulating norms. Unlike the 
Supreme Court, the Williams court was content to leave the norms indefinitely 
inchoate.391 It is only because of the first majority’s opinion that we know 
Markonni’s actions were, in the court’s view, legal.392 From the perspective of 
the second opinion, however, the first opinion is wholly unnecessary because 
the second majority requires only that Markonni have acted “in good faith and 
in reasonable though mistaken’’ belief that his actions were lawful.393 Thus, 
the question whether Markonni’s understanding of the law was indeed mis
taken would remain unanswered, and the exclusionary rule would not apply to 
the fruits of his conduct. As argued in the previous section, unless the court 
determines the propriety of the conduct, future conduct of similar nature will 
necessarily be reasonable. Thus, the circle is complete, and Markonni and 
other law enforcement officers can go on indefinitely arresting for violations of 
conditions of release, in blissful but reasonable ignorance of what the law re
quires. Surely, this is not what the Supreme Court’s decision in Peltier 
countenanced.394

391 622 F.2d at 840 (error to suppress heroin regardless whether Williams’ violation of bond condi
tion was crime warranting arrest).

392. Id. at 839 (first majority opinion) (arrest for criminal contempt arising from breach of court 
order restricting travel valid therefore search incident to arrest proper).

393. Id. at 840 (second majority opinion).
394. See 422 U.S. at 535-39 (by implication) (whether to apply exclusionary rule retroactively pre

supposes courts will have new constitutional principles to apply).
In addition to Supreme Court opinions, the Williams court cited earlier Fifth Circuit opinions that 

similarly lend scant support for the exception In United States v. Carden, 529 F.2d 443 (5th Cir. 1976), 
and United States v. Kilgen, 445 F.2d 287 (5th Cir. 1971), the court did nothing more than anticipate 
Michigan v. DeFillippo, 443 U.S. 31 (1979). In each, the court stated that an arrest pursuant to a statute 
violative of due process did not necessarily violate the fourth amendment. See United States v. 
Carden, 529 F.2d at 445 (dictum) (arrest made in good faith reliance on statute not yet declared uncon
stitutional is valid regardless of statute’s actual constitutionality); United States v. Kilgen, 445 F.2d at 
289 (court’s overturning conviction due to invalid statute does not automatically render previous arrest 
illegal).

The Williams court also relied on United States v. Hill, 500 F.2d 315 (5th Cir. 1974), cwz. denied. 420 
U.S 931 (1975). In that case, however, the court was not at all concerned with the officer’s good faith. 
It merely held that a formal error in the warrant application procedure that does not violate the fourth 
amendment need not lead to suppression. Id. at 322 (no fourth amendment violation when warrant 
issued on deficient affidavit but bolstered by sworn oral testimony in front of issuing magistrate). The 
Williams court’s reliance on United States v. Wolffs, 594 F.2d 77 (5th Cir. 1979), is similarly misplaced. 
That case did not even raise a fourth amendment issue. The court merely declined to extend the exclu
sionary rule to suppress evidence obtained in violation of the Posses Comitatus Act, 18 U.S.C. § 1385 
(1976), which prohibits military involvement in civilian law enforcement. 594 F.2d at 85 Thus, even 
the Fifth Circuit precedent that the Williams court managed to muster fails to support the technical 
violation branch of the good faith exception.

Good Faith Mistake Facet. The scraps of authority that the Williams
court ferreted out to support the good faith mistake facet of the exception pro
vide even less sustenance than the authority it advanced to support the techni
cal violation exception. The court relied primarily on the Supreme Court’s 
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decision in United States v. Janis.395 The central issue in Janis was whether to 
extend the exclusionary rule to a federal civil proceeding by or against the 
United States when the contested evidence was seized unlawfully by a state 
police officer.396 This issue is completely irrelevant to Williams, which dealt 
with the admissibility at a federal criminal trial of evidence seized illegally by 
federal officials. Moreover, the Court’s reasoning in Janis also lends no sup
port to the good faith exception. The holding in Janis in no way turns on the 
good faith of the arresting officers, but solely on the Court’s determination that 
any additional deterrent effect on state officials of extending the rule to federal 
civil proceedings was outweighed by the costs of suppression.397 Finally, Janis 
does not support the good faith mistake facet of the exception because the 
officers’ mistake in Janis involved reliance on a technically deficient warrant 
rather than a factual error.398

The Williams court also relied on Michigan r. Tucker,399 which is probably 
best understood as yet another retroactivity case. Moreover, Tucker is not 
even a fourth amendment case; rather it is a fifth amendment case concerning 
derivative use of a tainted statement.400 The Tucker Court reversed a state

395. 428 U.S. 433 (1976).
396. Id. at 434.
397. Id at 454.
398 The warrant relied on was insufficient under Spinelli v. United States. 393 U.S. 410 (1969), 

which was decided three weeks before Janis’ trial but after the search had taken place. United States v. 
Janis. 428 U.S. at 437. Although the Court has never decided whether Spinelli represented a break with 
prior law and should therefore be denied retroactive effect, this sequence of events in Janis may have 
played some part in the Court’s decision. In his dissenting opinion in Desist v. United States, 394 U.S. 
244 (1969), Justice Harlan used Spinelli as an example of a fourth amendment decision that would be 
given retroactive effect because it merely explicated the pre-existing probable cause standard. Id. at 
263 (Harlan, J„ dissenting).

399 417 U.S 433 (1974). Tucker and Peltier provided Justice Rehnquist with an opportunity to 
discuss his view of the exclusionary rule as a remedy with limited purposes. In his Peltier opinion, he 
cited both United States v. Calandra, 414 U.S. 338, 348 (1974) (exclusionary rule judicially created 
remedy to safeguard rights through deterrent effect rather than personal constitutional right of ag
grieved; therefore application restricted to areas where remedial objectives best served), and Michigan 
v Tucker, 417 U.S. 433. 447 (1974) (where official action pursued in complete good faith, deterrence 
rationale loses much of its force).

400 Michigan v. Tucker, 417 U.S. at 439. The relevance of Tucker to a fourth amendment case like 
Williams is questionable because Tucker proceeds from the premise that the Miranda requirement is a 
mere sub-constitutional judicial creation. See id. at 446 (police conduct departed from prophylactic 
standards but did not abridge rights). Fourth amendment standards, on the other hand, are constitu
tionally mandated, even if the fourth amendment exclusionary rule is not. See United States v. Peltier, 
422 U.S. 531, 542 (1975) (fourth amendment does not require suppression under particular circum
stances even if fourth amendment tights violated). Yet the Court itself has cited Tucker in the fourth 
amendment context. See id. at 539. See generally Stone, The Miranda Doctrine in the Burger Court. 
1977 Sup. Ct. Rev. 99, 118, 120, 123 & n. 131 (1978).

Surely both Tucker and Peltier provide much material from which the Court's more skillful domino 
players may yet. if they are inclined, reduce exclusionary rule protections. Cf. Amsterdam, supra note 
88, at 351 (skillful domino players have prescient purpose in moves they make, such as explanatory 
statement in one opinion as basis for extension in aifferent situation). The Supreme Court, however, 
has not followed the most extreme implications of either opinion. Indeed, as discussed in text below, 
the Court’s actions may repudiate some of those implications, particularly in cases where the police 
relied on statutes expressly authorizing unconstitutional searches or seizures. See. e.g.. Payton v. New 
York. 445 U.S. 573, 574, 600 (1980) (statute authorizing warrantless entry into suspect’s home for rou
tine felony arrest does not outweigh constitutional standard of reasonableness); Ybarra v Illinois. 444 
U.S. 85, 95-96 (1979) (statute authorizing detention and search of person present when officers execut
ing search warrant for premises does not outweigh long prevailing constitutional standard of probable 
cause). 
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court decision401 suppressing evidence that the police had discovered by fol
lowing a lead which Tucker inadvertently provided during an interrogation 
not meeting the standards subsequently pronounced in Miranda v. Arizona.^2 
As in Peltier, when the Court decided Tucker it had already articulated the 
constitutional standards to govern future police conduct.403 Of course, in Mi
randa, when the Court first promulgated those standards, it excluded the evi
dence.404 * As noted above, the Williams court would decline both to articulate 
the controlling constitutional standards and to apply the exclusionary rule. Fi
nally, the mistake in Tucker was, as in Janis, legal rather than factual. Thus, 
Tucker provides no support for the factual mistake branch of the court’s 
exception.

401. 417 U.S. at 435, 447-50.
402. 384 U.S. 436 (1966).
403. The Court noted that the officers in Tucker, acting before these standards were announced in 

Miranda, were “guided, quite rightly, by the principles established in Escobedo v. Illinois. 378 U.S. 478 
(1964).” 417 U.S. at 447.

404. 384 U.S. at 476.
405 . 444 U.S. 85 (1979).
406. Id. at 88-89.
407. Id. The statute authorized law enforcement officers to detain and search any person found on 

premises being searched pursuant to a warrant to protect the officers from attack and prevent the dispo
sal or concealment of anything described in the warrant. Id. at 87.

408. Id. at 89.
409. Id. at 90-92. The Court also rejected the argument that the search was proper either under 

Terry or under an extension of Terry. Id. at 92-96.
410. Id at 96 n.l 1. The Court stated: “This state law, therefore, falls within the category of statutes 

purporting to authorize searches without probable cause, which the Court has not hesitated to hold 
invalid as authority for unconstitutional searches.” Id.

411. Id. at 90, 96.
412. Id. at 96 n.l I.
413. Id.

Precedent Ignored. Not only did the Williams court cite cases that fail
to support the good faith exception, but, more importantly, it largely ignored 
recent Supreme Court decisions with which it is irreconcilable. Ybarra v. Illi
nois,^ the one case that the Williams court tried to distinguish, provides a 
good example.

Ventura Ybarra was patronizing the Aurora Tap Tavern when the police 
arrived to execute a search warrant for the tavern and its bartender.406 Upon 
entering the tavern, the officers announced their purpose and proceeded to 
frisk each of the patrons for weapons under the authority of an Illinois stat
ute.407 During this search, the officers discovered heroin in Ybarra’s pants 
pocket.408 The Court held that none of the facts supporting the warrant, and 
nothing learned while executing it, gave the officers probable cause to arrest or 
search Ybarra.409 Despite the statute, the Court held the search unconstitu
tional,410 and reversed Ybarra’s conviction because the drugs should have 
been suppressed.411 The Court distinguished DeFillippo on the ground that, 
unlike the statute in Ybarra, the statute in DeFillippo did not purport to allow 
searches without probable cause.412 Indeed, it did not purport to authorize 
searches at all but only to create a new substantive offense. Thus, all searches 
under the Ybarra statute violated the fourth amendment, whereas only some 
searches under the DeFillippo statute did.413 The Williams court utterly ig
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nored this obvious distinction in its rush to shield from the exclusionary sanc
tion all unconstitutionally seized evidence that is the fruit of “reasonable good 
faith” police action.414

The Williams court, however, did endeavor to explain Ybarra'. “Exclusion 
of evidence seized without any probable cause is an entirely different question 
front suppression of evidence seized upon a good-faith and reasonable belief in 
the existence of probable cause.”415 Applying the Williams court’s rationale, 
however, the officers in Ybarra would have been excused under the good faith 
exception. The Illinois legislature told them that their frisks were proper, and 
no authority had since ruled otherwise. Their conduct seemed to fit perfectly 
into the Fifth Circuit’s exception to the exclusionary rule for technical viola
tions committed when an officer “rel[ies[ upon a statute which is later ruled 
unconstitutional.”416

Alternatively, the officers in Ybarra might reasonably have thought that 
probable cause was not required because the Supreme Court has approved 
several types of intrusions in which officers lack probable cause.417 The search 
in Ybarra, however, did not sufficiently resemble any of these intrusions.418 If 
a relevant distinction exists between these different types of fourth amendment 
violations—searches conducted in the mistaken belief that probable cause was 
present419 and searches conducted in the mistaken belief that probable cause 
was not necessary420—the Williams court failed to articulate it.421

414 See 622 F.2d at 847 (when conduct taken tn reasonable, good faith belief that it was proper, 
court shall not apply exclusionary rule).

415. Id. at 846.
416 622 F.2d at 841 (quoting Ball, supra note 311. at 638-39).
417. See, eg.. Michigan v. Summers. 101 S. Ct. 2587, 2595 (1981) (decided after Ybarra and 7f7/- 

liams) (approved detention of homeowner without probable cause during execution of valid wart ant to 
search home for contraband); Pennsylvania v. Mimms. 434 U.S. 106, 109-11 (1977) (per curiam) (ap
proved order to traffic offender to exit lawfully stopped car though no probable cause or articulable 
suspicion); United States v. Brtgnoni-Ponce, 422 U.S. 873, 880 (1975) (approved brief roving border 
patrol vehicle stops near border and interrogation of occupants on reasonable articulable suspicion of 
illegal aliens although no probable cause); Terry v. Ohio, 392 U.S. 1, 30 (1968) (approved protective 
stop and frisk for weapons on reasonable articulable suspicion although no probable cause).

418 Compare Ybarra v. Illinois, 444 U.S. 85, 91-96 (1979) (detaining and searching customer merely 
present on searched premises unlawful because no probable cause, despite prevailing statutory author
ity) with Pennsylvania v. Mimms, 434 U.S. 106, 109-11 (1977) (per curiam) (ordering traffic offender out 
of lawfully stopped car lawful without probable cause) and United States v. Brignoni-Ponce, 422 U.S. 
873, 880 (dictum) (briefly stopping car in border area lawful on articulable suspicion without probable 
cause) and Terry v. Ohio, 392 LLS. 1, 30 (stopping suspect and frisking for weapons lawful without 
probable cause as long as carefully limited and based on articulable suspicion).

419. See Johnson v. United States, 333 U.S. 10, 13 (1948) (mistaken belief that opium odor outside 
hotel room of unknown occupant constituted probable cause to search); United States v. Di Re. 332 
U.S. 581, 587 (1947) (mistaken belief that defendant’s mere presence in suspected car constituted proba
ble cause).

420. See Torres v. Puerto Rico. 442 U.S. 465, 472 (1979) (mistaken belief that no probable cause 
necessary because airport search “functional equivalent” of border search); Dunaway v. New York. 442 
U.S. 200, 216 (1979) (mistaken belief that no probable cause necessary because custodial questioning 
lesser intrusion than normal arrest); Delaware v. Prouse, 440 U.S. 648. 663 (1979) (mistaken belief that 
no probable cause necessary for spot check of motorist’s license and registration).

421 Although several Supreme Court decisions express doubts about the efficacy of the exclusionary 
rule, they would not support the Williams outcome because none of the decisions permit evidence 
obtained in violation of prevailing fourth amendment standards to be used directly in the government’s 
case-in-chief. See, eg., Stone v. Powell, 428 U.S. 465, 484-86 (1976) (exclusionary rule not extended to 
federal habeas corpus claim by prisoner previously afforded full and fair consideration of fourth 
amendment claim because minimal value for judicial integrity or deterrence); United States v Janis, 
428 U.S. 433, 454 (1976) (exclusionary rule not extended to federal civil proceeding because insufficient
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Moreover, in a broad range of decisions, the Supreme Court has expanded 
the contours of fourth amendment protections in ways that would be unfore
seeable to even the most prescient police officers. For example, in Chimel v. 
California* 422 the Court held that a search incident to an arrest in a residence is 
unreasonable if it extends beyond the immediate reach of the arrestee.423 In 
Katz v. United States,424 the Court held that eavesdropping or wiretapping 
constitutes a search even if it does not involve a physical trespass.425 In Dela
ware v. Prouse 426 the Court held that random traffic stops constitute unreason
able fourth amendment intrusions.427 428 In Payton v. New York*1* the Court 
held that unless there are exigent circumstances officers must secure a warrant 
before they may enter a person’s home to arrest her.429 In Steagald v. United 
States 430 decided after Williams, the Supreme Court extended Payton to re
quire a search warrant before officers may enter the home of a third party to 
make an arrest pursuant to a warrant.431

likelihood of deterrence); United States v. Calandra. 414 U.S. 338, 354 (1974) (exclusionary rule not 
extended to grand jury proceeding because insufficient incremental deterrence).

422. 395 U.S. 752 (1969).
423 Id at 768 (overruling United States v. Rabinowitz, 339 U.S. 56 (1950), and Harris v. United 

States. 331 U.S. 145 (1947)).
424. 389 U.S. 347 (1967).
425. Id. at 353 (overruling Goldman v. United States, 316 U.S. 129 (1942). and Olmstead v United 

States. 277 U.S. 438 (1928)).
426. 440 U.S. 648 (1979).
427. Id. at 663 (case of first impression).
428. 445 U.S. 573 (1980).
429 Id. at 574 (denying permissibility of entry into suspect’s home to make warrantless arrest as 

expressly left open in United States v. Watson, 423 U.S. 411, 418 n.6 (1976)).
430. 101 S. Ct. 1642 (1981).
431. Id. at 1644.
432. The Supreme Court has ruled that three factors are to be considered in deciding whether a 

decision establishing a “new” rule of law should be given retroactive effect: (I) the purpose of the new 
standards; (2) the extent of reliance upon old standards by law enforcement authorities; and (3) the 
effect of retroactive application on the administration of justice. Stovall v. Denno. 338 U.S 293. 297 
(1967). This approach was first formulated in Linklelter v. Walker, 381 U.S. 618 (1965), where the issue 
was whether Mapp v. Ohio, extending the exclusionary rule to the states, should be given retroactive 
effect Mapp did not, of course, create “new” fourth amendment law. but simply required the states to 
provide a specific remedy for conduct that had been unconstitutional since wolf v Colorado. Never
theless, the Court denied retroactive effect to Mapp. As the Court assessed the three factors. (1) the 
primary purpose of the exclusionary rule, deterrence of police misconduct, would not be advanced by 
making the rule retroactive, and “the ruptured privacy of the victims’ homes and effects cannot be 
restored. Reparation comes too late," id. at 637, (2) the states had reasonably relied on prior law in 
failing to enforce the fourth amendment through the exclusionary sanction, and (3) retroactive applica
tion would: “tax the administration of justice to the utmost,” because:

Hearings would have to be held on the excludability of evidence long since destroyed, mis
placed or deteriorated. If it is excluded, the witnesses available at the time of the original trial 
will not be available or if located their memory [sic] will be dimmed. To thus legitimate such 
an extraordinary procedural weapon that has no bearing on guilt would seriously disrupt the 
administration of justice.

Although to one degree or another these decisions may have been prefigured 
by earlier opinions, they were sufficiently unforeseeable that the officers who 
searched Chimel’s home, entered to arrest Payton and Steagald, eavesdropped 
on Katz, or stopped Prouse, all would pass a test of reasonable, good faith 
conduct. This consideration is one of the factors that has led the Court to 
apply such decisions only prospectively.432 In keeping with traditional prac
tice, however, the Court has not paused to consider whether to withhold the 
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benefits of the exclusionary rule from the defendants in these cases on the the
ory that the searches were conducted in reasonable good faith. Yet, the Wil
liams court would withhold the benefit of the exclusionary rule to the 
defendant without either announcing the new law or clarifying the old. Thus, 
its approach is wholly inconsistent with the principles upon which the 
Supreme Court has traditionally resolved fourth amendment issues.

Even more strikingly, the Williams court ignored Whitely v. Warden;433 in 
which the Supreme Court suppressed evidence despite the undisputed good 
faith of the arresting officers.434 In Whitely, the arresting officers received a 
radio bulletin that a warrant was out for the defendants’ arrest.435 The officers 
had no reason to know that the affidavit underlying the warrant was insuffi
cient.436 Based on the radio bulletin, the officers arrested the defendants and 
uncovered stolen property437 during a subsequent search of their car.438 Al
though the conduct of the arresting officers was unquestionably in good faith, 
the Supreme Court ordered the evidence suppressed, holding that the arrest 
and search violated the defendants’ fourth amendment rights.439 Although the 
Williams court did not say whose good faith was at issue, it implied that the 
relevant inquiry is into the good faith of the arresting officer.440 If this is true, 

Id at 637-38.
This analytical approach was then extended in Desist v. United States. 394 U.S. 224 (1969), where the 

issue was whether Katz v. United States, a decision extending substantive fourth amendment protec
tions. should be given retroactive effect. It is now the test not only for “new" fourth amendment deci
sions. but for constitutional decisions in other areas of criminal procedure. See Stovall v. Denno. 388 
U.S. 293. 299-301 (1967) (Court declines to apply decisions in United States v. Wade. 388 U.S. 218 
(1967), and Gilbert v. California, 388 U.S. 263 (1967), retroactively).

When the retroactivity of a “new” fourth amendment decision is at issue, the first factor will always 
cut strongly—indeed, it appears, decisively—against retroactive application Because in the Court’s 
view the only purpose of the exclusionary rule is to deter, there is no point in applying it retroactively to 
police conduct that has already occurred, and which was permissible under prior law. The second 
factor, whether relevant officials reasonably relied on prior law, turns on the degree to which the “new” 
decision represents a break with prior law. Normally, the relevant officials are the police, and the Court 
has been generous in finding that reliance was reasonable. In United States v. Peltier. 422 U.S. 531. 542 
(1975), for example, the Court held that Almeida-Sanchez v. United States, 413 U.S. 266 (1973), was 
non-retroactive even though it did not constitute, at least to the dissenters, a "sharp break” with the 
past. See 422 U.S. at 548 (Brennan, J., with Marshall, J., dissenting) {Peltier good illustration of dan
gers of addressing prospectivity when “sharp break" standard not met). See also Desist v. United 
States, 394 U.S. 244, Tlb-ll (1969) (Fortas, J., dissenting) (in refusing to apply Katz v. United States
retroactively, Court rewards police who unreasonably relied on clearly discredited doctrine of Olmstead
v. United States, and penalizes police departments that follow developing case law). The lower courts, 
too, have been quick to find reasonable reliance on prior law. See 3 LaFave, Search and Seizure, 
supra note 43, § 11.5, at 696 n.58 (citing cases). Finally, the third factor, which since Linkletter seems to
have become something of a make-weight, also has invariably counted against retroactive application 
of fourth amendment decisions because applying such decisions retroactively is a “difficult and time
consuming task.” Desist v. United States, 394 U.S. at 251 In addition, of course, application of the 
exclusionary rule has no bearing on guilt or innocence. Thus, the short of it is that the Supreme Court 
has denied retroactive effect to every one of its fourth amendment decisions that even arguably estab
lished a “new” rule of law.

440. See 622 F.2d at 840, 846-47 (referring to “officers in the course of actions . . . taken in good 
faith” and later referring to “conduct” without specifying whose, but concluding that arresting Agent
Markonni acted in good faith).

433, 401 u ,S. 560 (1971).
434. Id. at 569.
435. Id. at 563.
436. Id. at 568.
437. Id. at 563.
438. Id.
439. Id. at 568-69.
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however, Williams is totally inconsistent with Whitely. Williams would insu
late an arresting officer whenever an independent third party obtained a 
warrant.441

441. But cf. Whitely v. Warden, 401 U.S. at 568 (otherwise illegal arrest cannot be insulated from 
challenge by instigator’s decision to rely on fellow officers to arrest). In fact, as far back as 1959. the 
Supreme Court expressly rejected the argument that the good faith of the arresting officer can substitute 
for probable cause. See Henry v. United States, 361 U.S. 98, 102 (1959) ("good faith on the part of 
arresting officers is not enough"). In the words of Justice Stewart in Beck v. Ohio, 379 U.S. 89 (1964), 
“If subjective good faith alone were the test, the protections of the Fourth Amendment would evapo
rate, and the people would be ‘secure in their persons, houses, papers, and effects,’ only in the discretion 
of the police." Id. at 97 (warrantless public arrest and incident search unlawful because uncorrobo
rated tip insufficient to constitute probable cause). If subjective good faith need only be "reasonable" 
for evidence to survive suppression, then all that insulates us from the unbridled police discretion that 
Justice Stewart foresaw is an ad hoc, virtually standardless, judicial review of “reasonableness."

442. Ball, supra note 311.
443 See id. at 639-40 (good faith total defense to malicious prosecution and partial defense against 

punitive damages in seizure and prize).
444. /d. at 639.
445. She is guilty of what an old logic textbook deemed "false analogy” and “a copious source of 

error.” G. Joyce, Principles of Logic 285 (3d ed. 1926). “Few things carry conviction to the mind so 
much as a striking analogy, and few things can be more misleading." td.

446. Ball, supra note 311, at 639.
447. See United States v. Ceccolini, 435 U.S. 268, 279 (1979) (testimony of witness admissible be

cause sufficient attenuation between illegal search and finding witness); cf. Dunaway v. New York. 442 
U.S. 200, 216 (1979) (confession inadmissible because no intervening events between illegal detention 
and confession); Brown v. Illinois, 422 U.S. 590, 603-04 (1975) (confession inadmissible because state 
failed to show attenuation between illegal arrest and confession). Although the Court uses a multi
factor analysis to determine attenuation, the flagrancy of the official misconduct is of particular impor
tance. 422 U.S. at 603-04.

The Williams court’s marshaling of secondary material to support the good 
faith exception is equally unpersuasive. The principal scholarly support for 
the second Williams opinion is Edna F. Ball’s article on the “reasonable” ex
ception to the exclusionary rule.442 Professor Ball argues for an exception to 
the exclusionary rule by analogizing to a series of nineteenth-century admi
ralty cases contributing to the development of the concept of probable cause. 
She notes that in these cases of seizure and prize and suits for malicious prose
cution the defendant could usually assert a good faith reasonable mistake as at 
least a partial defense.443 From this, she argues that a similar defense should 
be available to suppression of evidence motions because fourth amendment 
claims also involve probable cause questions.444

Professor Ball’s article contains some interesting material, but her central 
argument is unsound.445 First, in most of the tort cases that she discusses, the 
defendant who prevailed on a good faith reasonable mistake defense was not 
entirely vindicated. In seizure and prize cases, for example, he could escape 
punitive damages, but would still be liable for actual damages.446 Thus, a 
more appropriate analogy to these early civil cases lies in the present Supreme 
Court law of suppression. The police officer who arrests without probable 
cause will lose the immediate fruits of his misconduct, but derivative fruits, 
evidence obtained only as an indirect result of his misconduct, may be admissi
ble if he acted in good faith.447

More importantly, the fact that the law of suppression and the law of prize 
and capture share the concept of probable cause does not imply any further 
similarity. Professor Ball might just as well argue that because suppression 
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issues as well as prize and capture cases involve concepts of probable cause, 
both ought to be heard in admiralty. Or she might also argue that courts 
should adopt another doctrine from the law of prize and capture for the law of 
the fourth amendment. In old admiralty cases, a seizure of a vessel was held 
justified with or without probable cause if, after the fact, the vessel turned out 
to be subject to seizure.448 Fourth amendment law, however, has always been 
otherwise; an unlawful search cannot be made lawful by what it turns up.449 
The incorporation of this admiralty rule into the fourth amendment would do 
away with the suppression doctrine altogether: If the search were fruitless, no 
evidence would be found to suppress; if it were successful, no fourth amend
ment violation would be found no matter how glaring the absence of probable 
cause. 450

The court also relied on a short piece by Professor Charles Alan Wright,451 
which he first delivered as a lecture to undergraduates.452 Wright’s same basic 
arguments for a watered-down exclusionary rule have been discussed exten
sively elsewhere and will not be repeated here.453 In any event, the Williams

448 The admiralty cases that Ball relies on involved seizures of ships that it turned out were not 
subject to forfeiture. Probable cause was set up as a defense by the captain of the capturing ship When 
the seized ship was subject to capture, that was the end of the matter. The capturing ship was liable 
only if the seized ship was not subject to forfeiture and there was no probable cause to believe that it 
was See Slocum v. Mayberry, 15 U.S. 1, 9-10. 2 Wheat. 1, 5 (1817); The Charming Betsy, 6 U.S. 64, 
120-22, 2 Cranch 34, 68-70 (1804). The seizure, in other words, could be justified by its results

Justice Rehnquist and Chief Justice Burger have also suggested that the Court may have gone wrong 
in Bvars v. United States, 273 U.S. 28 (1927), when it rejected the doctrine that a search is justified by 
what it turns up and held that probable cause could only be measured by objective facts known to the 
officer prior to the search. Id. at 29. “This result," Justice Rehnquist has written, “while taken for 
granted today, was not inevitable. The Court certainly could have held that discovery of the article 
sought is compelling evidence that the search was justified, or that any violation of the Fourth Amend
ment in such a case was harmless error.” California v. Minjares. 443 U.S 916, 921 (1979) (Rehnquist. 
J . with Burger, C.J., dissenting from denial of stay). This doctrine, to use Professor Amsterdam's 
terminology, presupposes a purely "atomistic,” rather than “regulatory" interpretation of the fourth 
amendment See note 88 supra.

449 United States v. Di Re, 332 U.S. 581, 595 (1947); Byars v. United States, 273 U.S. 28, 29 (1927).
450. Professor Ball anticipated such objections and attempted a rejoinder. But it is only a rephrasing 

of her basic argument, with all of its weaknesses intact:
One may well ask why the teaching of early civil cases is relevant to the development of 
modem rules of criminal procedure . . Putting aside the conceptual overlap of tort and
crime, perhaps the best answer is that the nineteenth century civil cases dealing with uninten
tional mistake concerning probable cause gave early courts their only opportunities to con
sider the definition of probable cause and the effect that good faith would have on the 
implementation of that doctrine. Since the Court has been willing to use these decisions to 
define probable cause in later criminal cases, it is not inappropriate to look to them for gui
dance in the area of good faith as well.

Ball, supra note 311, at 641 (footnotes omitted). The overlap to which Professor Ball refers is not as 
great as she suggests. The similarity is between the elements of torts and the elements of crimes The 
only similarity that would help Professor Ball’s argument would be one between torts and the suppres
sion doctrine. The analogy between these two areas, however, is in fact quite weak. That Professor 
Ball’s article persuaded the Williams court demonstrates how eager it was to adopt the good faith 
exception.

451. Wright, Must the Criminal Go Free if the Constable Blunders?, 50 Tex. L. Rev. 736 (1972).
452. Id. at 736.
453. See generally Geller, supra note 70, at 656-84.
Professor Wright asserted that empirical evidence failed to establish the prophylactic efficacy of the 

exclusionary rule; Wright, supra note 452, at 739; that much police activity is not even aimed at secur
ing convictions and therefore cannot be reached by the rule; id. at 740; that the police rarely learn 
whether the evidence they seized was excluded or admitted, or why; id., and that police in fact do not 
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court both misinterpreted Wright’s argument and failed to evaluate his cost
benefit analysis. Wright did not argue for the reasonable good-faith exception 
embraced by Williams. Instead, he favored the American Law Institute (AL1) 
proposal.* 454 This proposal would apply the exclusionary remedy only when 
there has been a substantial fourth amendment violation.455

understand the arcane fourth amendment standards that the courts set for their conduct. Id. at 740-41. 
For a discussion of the similar arguments of Professor Oaks, see text accompanying notes 147-60 supra

454. Wright, supra note 452, at 745.
455. The ALI test of a substantial violation focuses on: (1) the seriousness of the violation; (2) the 

effect on the criminal justice system as a whole; and (3) the prejudicial effect to the particular defend
ant. ALI Model Code of Pre-Arraignment Procedure § 150.3, Commentary 407 (Apr. 15. 1975 
Proposed Official Draft) See generally Coe, ALI Substantiality Test: A Flexible Approach to the Exclu
sionary Sanction, 10 Ga. L Rev. 1, 7 n.22 (1975); Wright, supra note 452, at 745.

456. See Wright, supra note 452, at 742 (rule not justified without evidence that benefit to society 
outweighs obvious cost of freeing heinous criminals).

457. Id. (citing Coolidge v. New Hampshire, 403 U.S. 443, 494 (1971) (Black, J., concurring and 
dissenting) (kidnapping fourteen-year-old, slashed throat, shot in head, and left on side of road)).

458. Id. (citing Davis v. Mississippi, 394 U.S. 721, 722 (1969) (rape in victim’s home)).
459. Id. (citing Bumper v. North Carolina, 391 U.S. 543, 558-59 (1968) (Black, J., dissenting) (twice 

raped woman at gunpoint, shot her and companion, and left them for dead)).
460. Id. (citing Mancusi v. De Forte, 392 U.S. 364, 365 (1968) (union official convicted of extortion)).
461. Id. (citing Berger v. New York, 388 U.S. 41, 44 (1967) (bribed Chairman of New York State 

Liquor Authority)).
462. Id.
463. See Davis v. State, 255 So. 2d 916, 919, 922 (Miss. 1971) (second conviction on rape upheld with 

victim’s purged testimony read at trial), cert, denied, 409 U.S. 855 (1972); North Carolina v. Bumper. 5 
N.C. App. 528, 532, 536 (1969) (rape charge not retried but convicted on assault and robbery); note 465 
infra (Coolidge agreed to plea bargain instead of facing new trial).

Wright was especially reckless in saying that the exclusionary rule would be likely to free Davis The 
evidence suppressed was a set of fingerprints taken from Davis during an illegal arrest. Davis v. Missis
sippi, 394 U.S. 721, 724-25 (1969). Justice Stewart suggested in dissent that the suppression was a 
useless act Id. at 730 (Stewart, J., dissenting). There was probable cause to rearrest Davis because the 
victim subsequently identified him as her assailant. Id. Another set of fingerprints could be properly 
obtained, so conviction at retrial was a foregone conclusion. Id. The majority did not contest this 
point. On retrial, properly obtained fingerprints were admitted and Davis was convicted. Davis v. 

A more substantive criticism is that Wright misperceived the costs associated 
with the exclusionary rule, costs that he deemed so excessive as to require a 
major cut back of the rule.456 According to Professor Wright, in addition to 
freeing an assortment of gamblers, junkies, and gun-toters, the rule has freed 
these heinous criminals of Supreme Court infamy: the child-murderer Coo
lidge;457 the brutal rapists, Davis458 and Bumper;459 DeForte, a Teamsters offi
cial who used his position to extort payments;460 and Berger, who conspired to 
bribe a high public official.461

Although Professor Wright acknowledged that the suppression of evidence 
does not always result in the unleashing of a criminal who preys again, he 
asserted that:

In most or all of the cases the evidence held to have been obtained 
illegally was so critical to the prosecution’s case that it is unlikely that 
[the defendants] could be convicted without it. The probable result is 
that the defendants in these cases, who have been found guilty of 
heinous crimes, will go free.462

Had he checked. Professor Wright would have learned that his assumptions 
were wrong. Of this group, all three violent offenders were convicted, on re
mand, without the suppressed evidence.463 Only DeForte and Berger escaped 
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further punishment.464 Coolidge and Davis are both still behind bars.465 
Bumper served a substantial portion of his sentence and was granted parole 
just last year.466 *

State..225 So. 2d 916, 921 (Miss. 1971) (affirming conviction after retrial). It is surprising that Professor 
Wright, writing in 1972, missed all this.

464. See People v. Berger, 18 N.Y.2d 638, 638 (1966) (government stipulated that without evidence 
and leads from eavesdropping devices it would have no case), rev'd on other grounds, 388 U.S 41 
(1967). There is no reported case indicating that DeForte was ever retried

465. Telephone conversations with Coolidge prosecutor. William Maynard (July, 1981) and Davis 
prosecutor, George Warner (July, 1981).

466. Telephone conversation with Bumper prosecutor. Herbert Pierce (July, 1981).
467 622 F.2d at 841 (citing H. Friendly, Benchmarks 260-62 (1967)).
468. Id. at 841 (referrring to Friendly as writer “advocating exception”).
469. See id. (Friendly suggested limiting suppression to fruit of intentionally or flagrantly illegal 

activity).
470. See H. Friendly, Benchmarks 260 (1967) (“deter” suggests analogy to criminal law which 

punishes evil motives rather than mistaken ones; experiencing punishment is the only method of 
deterrence).

471. See notes 146-75 supra and accompanying text (rule also deters through general and systemic 
deterrence).

472. Equally significant is the secondary material that the Williams court does not consider. A limi
tation on the exclusionary rule somewhat similar to Williams' “reasonable, good-faith mistake" excep
tion has been proposed before. As mentioned above, the American Law Institute Model Code of Pre
Arraignment Procedure proposed eliminating all but “substantial” breaches from the reach of the rules. 
See AL1 Model Code of Pre-Arraignment Procedure § 8.02, Note 1 (Tent. Draft No. 3, 1970) 
(advocating use of exclusionary rule for seizures violating basic safeguards but not for non-prejudicial 
minor violations). In fact, the drafters considered but rejected a proposal virtually identical to the 
Williams holding. See Coe, supra note 455, at 7 (flexible “prejudice test” excluding unlawfully ob
tained statements and identifications rejected as ambiguous when ALI adopted substantiality test for 
search and seizure section). A similar test to that contained in the ALI proposal provision has been 
enacted in North Carolina. See N.C. Gen. Stat. § 15A-974(2) (1973) (suppression of evidence ob
tained as result of “substantial violation” determined by considering interest violated, extent of devia
tion from lawful conduct, willfulness, and deterrence). The literature concerning these various 
proposals is already vast; yet the Williams court, although undertaking a major refashioning of the 
exclusionary rule, altogether ignored it. This is not to suggest that the authors of law journal articles 
are entitled to see their works cited whenever a court later issues a decision involving the same topic. 
The debate on these questions, however, has been substantial, and the Williams court could have prof
ited by exploring the literature more fully.

473. 622 F.2d at 848 (Rubin, J., with Godbold. Kravitch, Frank M. Johnson, Jr., Politz, Hatchett, 
Anderson, Randall, Tate & Thomas A. Clark, JJ„ specially concurring) (quoting Crist v. Cline, 434 
U.S. 981, 981 (1977) (Marshall, J., dissenting from order restoring case to calendar for oral argument)).

As its final secondary source, the Williams court cited Judge Friendly’s 
book. Benchmarks *bl Yet, it did so with a simple, conclusory statement indi
cating that Judge Friendly favored the good faith exception,468 and overlook
ing the narrowness of his rationale.469 Judge Friendly assumes that the 
exclusionary rule operates only through a crude mode of specific deterrence, 
punishing the particular offending officer directly to teach him to do better the 
next time.470 Judge Friendly’s argument, however, ignores the other deterrent 
mechanisms of the rule discussed earlier in this article.471 This cursory repre
sentation of support from Judge Friendly is misleading,472 and is indicative of 
the flimsy authority that the Williams court offered for its decison. Thus, the 
ten judges who filed a special concurrence were surely correct in criticizing 
their brethren for “ *reach[ing] out’ for a vehicle to change a long line of 
precedent.”473



1981] Exclusionary Rule 447

V. The Good Faith Exception in Practice

This article has examined both the fourth amendment exclusionary rule and 
the sweeping good faith exception announced by the Fifth Circuit in United 
States v. Williams. It has demonstrated the effectiveness of the rule as a deter
rent to police misconduct, and has argued that a good faith exception will sub
stantially undermine that effectiveness. In order to highlight the crucial flaws 
of the Williams approach, this section first describes the mischievous effects the 
exception will have on lawmaking in both trial and appellate courts. It then 
examines some typical fourth amendment violations that under the exclusion
ary rule lead to suppression of illegally-obtained evidence. By comparing the 
result of these violations under present law with the anticipated result under a 
good faith exception, the section demonstrates that any gain in successful pros
ecutions brought about by the application of the exception would be far out
weighed by the consequent loss of constitutionally protected privacy.

A. THE GOOD FAITH EXCEPTION IN THE COURTS

1. The Hearing

Williams tells us next to nothing about how a trial court applying the excep
tion should conduct hearings on motions to suppress. While the Williams 
court strained to promulgate its good faith exception in the broadest possible 
language, it was remarkably reticent in instructing the lower courts how to 
implement it. Specifically, the decision leaves open three crucial issues: what 
standards to use in assessing good faith or reasonableness; who will have the 
burden of proof; and what evidence will be admissible.

First, it is not clear what constitutes good faith or reasonableness in this 
context. One might suppose that by good faith mistake the court meant an 
honest mistake, not a sham mistake, but that is of little help. The only enlight
enment the court gives as to what constitutes a reasonable mistake is that the 
officer’s belief in the lawfulness of his action must be “based upon articulable 
premises sufficient to cause a reasonable and reasonably trained, officer to be
lieve that he was acting lawfully.”474

474. Even this limited guidance seems to have been given as something of an afterthought 622 F.2d 
at 841 n.4a.

475. Id. at 847.
476. Of course, police perjury may impede accurate finding of fact by the trial court See P 

Chevigny, Police Power 187-88 (1969) (empirical study showing significant rise in percentage of 
police arrest reports in which evidence seized through “abandonment” after Mapp v. Ohio, report al
leges that decision encouraged police to file false reports); J. Skolnick, Justice Without Trial 214- 
15 (1966) (because judicial decisions have failed to set clear standards, police often reconstruct events to 

Second, the court left “for another day” the “proper allocation of the burden 
of proof.”475 As a consequence, once the defendant shows misconduct, we do 
not know whether the defendant must also prove bad faith and unreasonable
ness, or whether the burden shifts to the government to establish that the con
duct was in good faith and reasonable.

This confusion raises a third problem. Whatever burden of proof is im
posed, the government will present the officer’s self-serving claim that he 
thought his actions were lawful.476 To refute this assertion, the defendant will 
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have to contest the officer’s state of mind,477 thus posing thorny evidentiary 
problems. It would seem, for example, that a primary focus of the hearing will 
necessarily be the officer’s training. This highlights an anomaly of the good 
faith exception: proof by the defense that the offending officer was well- 
trained tends to disprove the officer’s claim of good faith by showing that he 
knew better, while proof by the government that the officer was poorly-trained 
tends to prove the officer’s good faith by showing that he did the best he could. 
Thus, police departments may have an incentive to leave their officers ignorant 
of the legal standards governing their conduct because an officer’s claim of 
good faith is more credible if he has no reason to know that his conduct is 
unlawful.478 This anomaly has the concomitant negative effects of both pun
ishing police departments that efficiently regulate their officers by holding 
these officers to a higher standard, and rewarding inept departments by hold
ing their officers to a lower standard.

"fabricat(e| probable cause”); Oaks, supra note 103. at 739-42 (increased police fabrication of probable 
cause in response to Mapp\, Note, Effect of Mapp v. Ohio on Police Searchand-Seizure Practices in 
Narcotics Cases, 4 Colum. J.L. & Soc. Prob. 87, 94-95 (1968) (empirical study demonstrating rise in 
abandonment claims by police supports conclusion that police have fabricated basis of arrest to meet 
requirements of Mapp}.

477. This is, perhaps, one desirable feature of a good faith exception; it would conceivably require 
police officers to explain in court their understanding of the relevant fourth amendment law and why 
they felt that their actions were justified under it. This in turn might provide an added incentive for 
police departments to educate their officers in the law. In practice, however, it is unlikely that trial 
courts will conduct hearings on motions to suppress like a law school course in criminal procedure. In 
the end, the officer's bald assertion that he thought he had the right to do what he did will, if unchal
lenged. establish good faith. Moreover, the exclusionary rule without a good faith exception already 
provides police departments with the incentive to teach their officers the bounds of constitutionally 
permissible conduct.

478. See Kaplan, supra note 131, at 1044 (police department dedicated to crime control would have 
incentive to leave its officers uneducated about law so that constitutional violations could be labeled 
inadvertent).

479. See note 533 infra (citing critics of time spent on suppression motions).

While the good faith exception’s objective requirement of reasonableness 
will admittedly mitigate these effects to some degree, the incentives introduced 
by the subjective requirement of good faith remain skewed. Moreover, the 
reasonableness requirement of the good faith exception raises additional 
problems of proof. By hypothesis, the exception comes into play only when 
the exclusionary rule would otherwise require suppression. Thus, however 
“reasonable” the officer’s conduct, it is nonetheless unconstitutional. At some 
point, something has gone wrong either in the officer’s judgment or in his 
training. The defendant thus must try to establish bad faith, by showing that 
the officer had sufficient training to know that his actions were unlawful, or 
unreasonableness, by showing the inadequacy of the officer’s training. In ei
ther case, Williams leaves unresolved whether the defendant will be allowed to 
call as witnesses the police brass in charge of training and continuing educa
tion of line officers. If he is permitted to call these witnesses, then present 
suppression hearings, which opponents of the exclusionary rule criticize for 
consuming precious court time,479 will seem positively fleeting by comparison 
to those born of the good faith exception. If the defendant is precluded from 
calling these witnesses, however, how can he make the necessary “expedition 
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into the mind of the police officers”480 to prove bad faith or unreasonableness 
under Williams')

480. Massachusetts v. Painten, 389 U.S. 560, 565 (1968) (White, J., with Harlan & Stewart. JJ . dis
senting from dismissal of certiorari) (inquiry into minds of officers would produce grave and fruitless 
misallocation of judicial resources).

481. See text accompanying note 326 supra.
482. See text accompanying note 344 supra.
483. “So long as lower court trial judges remain opposed on principle to the sanction they are sup

posed to be enforcing, the addition of another especially subjective factual determination will constitute 
almost an open invitation to nullification at the trial court level.” Kaplan, supra note 131, at 1045.

484. Amsterdam, supra note 88, at 393-94. Moreover, “(i]t is always easier to convince jurors that a 
person’s illegal action was inadvertent than it is to convince them it was purposeful.” Kaplan, supra 
note 131, at 1045 n.93 (citing R Keeton, Trial Tactics and Methods 291-92 (2d ed 1973))

485. Amsterdam, supra note 88, at 394.
486. Beck v. Ohio, 379 U.S. 89, 97 (1964), quoted in Amsterdam, supra note 88, at 394.

In practice, few trial courts will permit time-consuming inquiries into the 
training and motivations of individual police officers. The good faith excep
tion gives trial courts a convenient method by which to side-step these ques
tions, as well as the underlying fourth amendment issue itself, by simply 
excusing the officer's alleged mistakes as reasonable ones. Inevitably, a sliding 
scale test of general reasonableness will become the touchstone of the fourth 
amendment.

Indeed, the good faith exception, coupled with the operation of other forces, 
works to ensure this outcome. To begin with, the good faith exception’s fac
tual mistake facet is intelligible only as a test of general reasonableness,481 and 
its technical violations facet will stem the development of fourth amendment 
doctrine.482 What rules we now have will slowly atrophy, and new ones will 
not be generated to take their place. Moreover, trial judges are averse to sup
pressing probative evidence, and an excuse of general reasonableness provides 
a virtually unreviewable way to avoid doing so. We can expect, then, to find 
judges' thumbs on the reasonableness side of any sliding scale.483 Even a 
judge sensitive to fourth amendment interests will find himself in difficult 
straits, for as Professor Amsterdam has observed, the difficulty with a reasona
bleness test is that “it converts the fourth amendment into one immense Ror
schach blot. . . . The varieties of police behavior and the occasions that call it 
forth are so innumerable that their reflections in a general sliding scale ap
proach could only produce more slide than scale.”484 In practice, he con
cludes, “appellate courts defer to trial courts, and trial courts defer to the 
police.”485 Thus, “[i]f subjective good faith alone were the test, the protections 
of the Fourth Amendment would evaporate, and the people would be ‘secure 
in their persons, houses, papers, and effects,’ only in the discretion of the 
police.”486

2. The Appeal
For the most part, trial courts simply apply the law within the bounds set by 

appellate courts. Appellate courts, however, both correct errors of law and 
develop the law. As a result, the consequences of the good faith exception are 
even more profound at the appellate level because courts that adopt the excep
tion will not develop fourth amendment law. If evidence is admissible under 
the good faith exception, appellate decisions that resolve the fourth amend-
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ment issue would be superfluous. To be sure, in some instances under the 
good faith exception, a court will have to consider what present law required 
of an officer in order to determine whether his behavior was reasonable.487 
Nevertheless, the issue under the good faith exception is how far the officer’s 
conduct exceeded the limits of existing law. Thus, there would be no occasion 
to re-examine the limits themselves in the course of determining the officer’s 
reasonableness.488 489 490

487. One commentator has asserted that the good faith exception does not preclude examination of 
the constitutionality of the officers’ conduct. Israel, Criminal Procedure, the Burger Court, and the Leg
acy of the Warren Court, 75 Mich. L. Rev. 1320, 1415 (1977). Under this analysis, appellate courts or 
the Supreme Court could require trial courts to address fourth amendment issues directly before they 
evaluate possible good faith exception arguments. Id. It is hard to believe that the availability of the 
good faith exception will result in searching reviews of fourth amendment law, even when courts are 
required to resolve fourth amendment issues directly before considering good faith exception claims. 
The good faith exception’s implicit message to trial courts and litigants that reasonable fourth amend
ment violations are permissible means that only the most egregious police conduct would receive close 
scrutiny under traditional fourth amendment standards, conduct that would have failed the good faith 
exception standard anyway.

488 The Williams court, for example, decided that Agent Markonni had not transgressed the limits 
of the law enough to merit any discussion of these limits at all.

489. 422 U.S. 916 (1975).
490. 413 U.S. 266 (1973).
491. United States v Bowen, 500 F.2d 960, 967 (9th Cir 1974) (search illegal because conducted 

without warrant or probable cause 49 miles from border; outside scope of Almeida-Sanchez permissible 
border searches), ajfd on other grounds, 422 U.S. 916 (1975).

492. 422 U.S. at 920 (citations omitted).

Moreover, the judicial policy against rendering advisory opinions ensures 
that courts will not examine police conduct held permissible under prior deci
sions or authorized by statutes because such actions undoubtedly would consti
tute good faith reasonable conduct. Appellate courts will not issue advisory 
opinions; the Supreme Court warned against such unnecessary adjudication in 
Bowen v. United States.In Bowen, the Ninth Circuit had refused to apply 
Almeida-Sanchez v. United States™ retroactively.491 Before deciding the ret
roactivity issue, however, the Ninth Circuit concluded that the search was ille
gal. Affirming the decision that Almeida-Sanchez should not be applied 
retroactively, the Supreme Court nevertheless warned:

This Court consistently has declined to address unsettled questions 
regarding the scope of decisions establishing new constitutional doc
trine in cases in which it holds those decisions nonretroactive .... 
This practice is rooted in our reluctance to decide constitutional ques
tions unnecessarily .... Because this reluctance is in turn grounded 
in the constitutional role of the federal courts ... the district courts 
and courts of appeal should follow our practice, when issues of both 
retroactivity and application of constitutional doctrine are raised, of 
deciding the retroactivity issue first.492

Bowen suggests a similar approach in good faith exception cases. The good 
faith exception would allow appellate courts to decide that a police officer’s 
reasonable reliance on prior law obviated the need to reach the constitutional 
question, because the exclusionary rule would not apply in any event. Thus, 
applying the rationale of Bowen, federal courts adopting a good faith excep
tion would not promulgate decisions addressing the fourth amendment 
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issue.493
There are, then, several reasons for believing that the good faith exception 

will stem the development of fourth amendment law. First, there will be far 
fewer challenges to arguably illegal searches and seizures. If courts are quick 
to apply the good faith exception, litigants, recognizing that evidence in their 
cases will not be suppressed, will stop raising fourth amendment issues. Even 
if courts ignore or distinguish Bowen and issue purely prospective decisions 
delimiting future permissible police conduct, there will nonetheless be a drop
off in the number of fourth amendment challenges. Defendants want to win 
their cases, not advance abstract points of law that may benefit others.494 
Thus, regardless of the merits of a defendant’s constitutional claim, he will 
have no incentive to challenge prior decisions if he anticipates that the evi
dence will be admitted under the good faith exception.495 Judicial sensitivity

493. In Bowen, the petitioner had been the subject of a routine search at a fixed traffic check point 
some distance from the Mexican border. Evidence leading to a criminal prosecution was uncovered in 
the course of the search. Bowen's motion to suppress was denied by the trial court, and the Ninth 
Circuit affirmed that decision. United States v. Bowen. 462 F.2d 347, 348 (9th Cir. 1972) (per curiam). 
The Supreme Court granted certiorari, but vacated and remanded the case for consideration in light of 
its decision in Almeida-Sanchez v. United States, which held that non-probable cause searches con
ducted by roving border patrols were unconstitutional. Bowen v. United States, 413 U.S. 915, 916 
(1973). On remand, Bowen asked the Ninth Circuit to extend the reasoning of Almeida-Sanchez to 
invalidate fixed check point searches as well. United States v. Bowen, 500 F.2d 960, 962 (9th Cir 1974) 
(en banc). The Ninth Circuit agreed that Almeida-Sanchez governed such searches, but ruled that it 
should not be applied retroactively, and therefore upheld the admission of the evidence against Bowen. 
Id.

The Supreme Court again granted certiorari. Before the Court, Bowen made the imaginative argu
ment that because his case involved an extension, not merely an application, of Almeida-Sanchez, the 
newly announced law should have been applied in his case even if Almeida-Sanchez was non-retroac- 
tive. Bowen v. United States, 422 U.S. 916, 919-20 (1975). He argued that he was entitled to exclusion 
under the Court's uniform practice of “applying new constitutional doctrine in the case that establishes 
the point." Id. at 920. The Court rejected this argument, and noted that the Ninth Circuit should not 
even have decided Bowen's constitutional claims. Id.

It is true that in the Bowen situation, another case testing the constitutionality of fixed point searches 
would, doubtless, eventually arise if the Border Patrol continued to conduct such searches. As it turned 
out, the Court decided such a case on the very same day as Bowen, declaring that a fixed point search 
that occurred after Almeida-Sanchez was unconstitutional. United States v. Ortiz, 422 U.S. 891, 896-97 
(1975). Thus, the Supreme Court’s directive in Bowen that courts decide whether a particular decision 
should be given retroactive effect before addressing a novel constitutional claim building on that deci
sion. does not tend to foreclose ultimate resolution of the novel claim in the way that the good faith 
exception does. Consequently, the Court could rule that even when misconduct would be excused 
under the good faith exception, the fourth amendment question should be resolved in an advisory 
opinion. There is nothing in Bowen, however, to suggest that the Court would reach such a result 
Moreover, even in the Bowen situation, by ruling as it did, the Court might have permitted a highly 
intrusive and. as it turned out, unconstitutional practice to continue for the indefinite future Indeed, 
the irony is that the more unreasonable it was in terms of fruitfulness, the longer it was likely to 
continue.

494. The argument may be made that advances in fourth amendment law will come through the 
litigative strategies of institutional defenders, such as public defender services. This is unlikely for 
several reasons. First, any single new development in fourth amendment law is likely to require the 
litigation of a large number of cases that present that issue. This would far exceed the pool of cases 
available to any one attorney or office Second, public defenders are notoriously overworked and do 
not have time to plan the development of fourth amendment law or to litigate every marginal case 
raising a key point of law in the hope of ultimately changing the law. Third, personnel changes and 
turn-over would make the execution of any such strategy difficult at best. Finally, changes in fourth 
amendment law do not have the kind of effect on the professional life of defense lawyers that, for 
example, liberalized discovery rules have.

495. One commentator has noted that:
[I]f parties anticipate such a [purely prospective decision] they will have no stimulus to argue 
for change in the law. Indeed, the recognition of even a substantial possibility of such limila- 
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to this chilling effect is, of course, the primary reason why decisions that are 
not given retroactive effect are applied to the litigants whose cases have 
spawned them.* 496 Nevertheless, the very purpose of the technical violations 
facet of the good faith exception is to ensure that evidence is not suppressed 
when there has been reliance on prior law. Thus, when a good faith exception 
is operative, a defendant whose argument for suppression would require the 
court to overrule, modify, or even merely clarify existing law would have little 
or no chance for success.

tion will tend to deter counsel from advancing contentions involving novelty or ingenuity and 
will lead them to focus on other aspects of their cases. Under such circumstances issues in
volving renovation of unsound or outmoded legal doctrines will either not be presented for 
judicial decision or—what may be even more troublesome—if reached by the courts, may be 
decided upon inadequate argument and consideration.

Mishkin. Forward: The High Court. The Great Writ, and the Due Process of Law and Time. 79 HaRV. L 
Rev. 56. 61 (1965).

496. In Stovall v. Denno, 388 U.S. 293 (1967), the Supreme Court refused to apply to one case a rule 
of law established in two similar cases that the Court decided the same day. Distinguishing between 
Stovall, a habeas corpus collateral challenge, and the two other cases, direct appeals, the Court called 
Stovall a “vehicle" for deciding whether there would be retroactive application of the two direct ap
peals. Id. at 294. Rejecting retroactivity, the Court said

We recognize that Wade and Gilbert are. therefore, the only victims of pretrial confrontations 
in the absence of their counsel to have the benefit of the rules established in their cases That 
they must be given that benefit is. however, an unavoidable consequence of the necessity that 
constitutional adjudications not stand as mere dictum. Sound policies of decision-making, 
rooted in the command of Article 111 of the Constitution that we resolve issues solely in con
crete cases or controversies, and in the possible effect upon the incentive of counsel to advance 
contentions requiring a change in the law. militate against denying Wade and Gilbert the 
benefit of today’s decisions. Inequity arguably results from according the benefit of a new rule 
to the parties in the case in which it is announced but not to other litigants similarly situated in 
the trial or appellate process who have raised the same issue. But we regard the fact that the 
parties involved are chance beneficiaries as an insignificant cost for adherence to sound princi
ples of decision-making.

Id. at 301.
497. It is essential for an appellate court to receive many cases in order to clarify a particular area of 

the law Otherwise, "the bits or slices or splinters which are cast up may be too fragmentary to yield a 
proper picture or to allow the shaping and joining of complementary hubs and spokes and rims to form 
a doctrinal wheel ” K. Llewellyn, The Common Law Tradition—Deciding Appeals 263 (1960) 
With a continuing set of cases, “the court will see more, learn more from the series; the court will begin 
to see in the round rather than the flat, and to gain some understanding of the whole in action.” Id. 
This may seem to suggest praise for the disease because of the virtues of the remedy applied to it—that 
repeated fourth amendment violations are desirable because of the exclusionary rule case law that they 
generate. The problem of police lawlessness, however, is more a condition than a disease, and the 
ongoing interpretation of the fourth amendment a perpetual societal necessity.

Second, in the cases that do come up, courts will not decide the fourth 
amendment issue frequently enough to advance fourth amendment law very 
significantly over time.497 The good faith exception rests on the premise that 
fourth amendment violations are acceptable if reasonable. Under this ration 
ale. the courts will categorize only egregious police conduct as violative of the 
fourth amendment. Courts will most readily find good faith exceptions in 
close cases, those from which advances in fourth amendment law now come. 
If the conduct is so close to the line that a judge cannot confidently character
ize it as proper or improper, the good faith exception allows the judge to con
clude that an officer should not be required to do so either. Thus, we will have 
few meaningful new decisions refining fourth amendment law.

Third, the good faith exception will have a stultifying effect on the develop
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ment of fourth amendment law, as courts adopting it fail to set standards for 
future police conduct. The second majority opinion in Williams itself demon
strates that courts are likely to find good faith exceptions without examining or 
defining the limits of the law.498 Under the Williams analysis, another officer 
might well be able to arrest and search a suspect for bond-jumping without 
fearing suppression of the evidence he obtains. Only after courts discuss the 
limits of the law will officers be barred from claiming good faith if they engage 
in the same conduct in another case.

Further, the incentive to develop fourth amendment law under the good 
faith exception will rest primarily with the government. Every victory for the 
government in the courtroom will widen the boundaries of lawful police con
duct. Since the determination of the fourth amendment issue will not help the 
defendant who raises it, it will be uneconomical for him to devote already 
limited resources to contesting this issue. Thus, the fourth amendment argu
ment would be severely lopsided: the government devoting substantial re
sources, the defendant, comparatively few. Like a ratchet, the law will move in 
only one direction.499

498. See note 353 supra (discussing Richmond v. Commonwealth and effects of adopting good faith 
exception).

499. One commentator has recently argued that the good faith exception would have just the oppo
site effect He contends that such an exception would would lead courts to interpret the fourth amend
ment more liberally, that is. as imposing tighter restrictions on the police. Bernardi, The Exclusionary 
Rule: Is a Good Faith Standard Needed to Preserve a Liberal Interpretation of the Fourth Amendment?, 
30 DePaul L. Rev. 51 (1980). Bernardi cogently criticizes a series of recent Supreme Court decisions 
that he suggests have unduly restricted fourth amendment protections. These cases, he argues, might 
well have been decided differently had there been a good faith exception to the exclusionary rule. 
Bemardi describes, for example, Schneckloth v. Bustamonte, 412 U.S. 218 (1973), where the Court held 
that waiver of the right to refuse consent to a search must be knowingly made, as being a case where 
‘the Court has charted a course restricting individuals' protections under the fourth amendment for the 

sake of avoiding the exclusionary rule.” Bernardi, supra, at 93. The idea seems to be that if the Court 
could avoid suppressing evidence when police misconduct has been undertaken in good faith, it would 
be prepared to pronounce stricter fourth amendment standards.

It is conceivable that if there were no exclusionary rule at all, the Court would be prepared to issue 
grand, hortatory, liberal, fourth amendment rulings. The only problem is, of course, that without the 
rule there would be no occasion to issue these rulings, and no effective sanction to enforce them. It 
makes no sense at all to argue that with a good faith exception the courts would make more liberal 
fourth amendment law. To begin with, it is clear that the Supreme Court decided Schneckloth. and the 
other cases Bernardi discusses, because it approved what the police had done and not because it simply 
wanted to avoid suppressing evidence. As the Court said in Schneckloth, “where the police have some 
evidence of illicit activity, but lack probable cause to arrest or search, a search authorized by a valid 
consent may be the only means of obtaining important and reliable evidence." 412 U.S. at 227. The 
Court did not decline to require the police to inform citizens of their right to refuse consent because it 
feared it would have to suppress evidence where the police bungled, but rather because it felt it would 
be “impractical” to impose such a requirement. Id. at 231.

Moreover, the good faith exception would not, in fact, enable the courts to avoid applying the exclu
sionary rule in situations such as Schneckloth. Once the Court held, as Bernardi suggests it would have, 
that the police must obtain a knowing as well as voluntary waiver for a consent to search, it would not 
thereafter be a reasonable good faith mistake to neglect to do so, and evidence would be suppressed 
The only effect of the good faith exception would have been to permit the Supreme Court to rule that 
knowing consent must henceforth be demonstrated, while at the same time allowing Bustamonte’s 
fraud conviction to stand because the police there could not reasonably have known what was expected 
of them Bernardi’s argument, then, requires us to believe that the Court declined to render a correct 
constitutional ruling of great importance because it could not bear to free Robert Bustamonte on his 
bad check charge. Even the Court’s harshest critics do not think it quite that short sighted Finally. 
Bernardi overlooks that under a good faith exception cases like Schneckloth might well not be litigated 
at all, and so the Court would not have the opportunity to make the liberal fourth amendment law that 
Bemardi favors.
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B. THE GOOD FAITH EXCEPTION AND THE FOURTH AMENDMENT

The good faith exception, then, will promote a general reasonableness stan
dard for fourth amendment violations and stem the development of fourth 
amendment law. This will itself increase the number of fourth amendment 
violations that could be prevented if the courts stayed in the business of identi
fying the lines that separate lawful from unlawful searches and seizures. The 
good faith exception will affect police conduct in other ways as well. Most 
fundamentally, as they perceive that courts are often ready to excuse their vio
lations of constitutional norms, the norms themselves will lose the symbolic 
significance we want the police to attach to them. As the police come to know 
these norms as only inconsistently binding on them, the educative and moral 
force of the norms will be weakened. Yet modern deterrence theory empha
sizes the importance of this often overlooked educative function of law.500 The 
good faith exception will also have more direct effects on police conduct. This 
section examines three typical situations in which the exclusionary rule cur
rently applies, and in which a good faith exception may produce a different 
result.

500. See generally F. Zimring & G. Hawkins, supra note 138.
501 See Ball, supra note 311, at 656 (requirements of good faith exception replace requirement of 

probable cause as determinitive test for admissibility of evidence).
502. See notes 185-94 supra and accompanying text (discussing District of Columbia Court of Ap

peals decisions).

1. Searches and Seizures Conducted Without Probable Cause
Under existing law, probable cause is the basic requirement for most 

searches and seizures. The fruits of a search or seizure that was illegal because 
made without probable cause are suppressed. This is the most straightforward 
kind of suppression case, and perhaps also the most common. Conceivably, a 
court adopting a good faith exception would decide that because reasonable
ness is already built into the concept of probable cause, the exception simply 
does not apply in this case; the court might rule that a “reasonable” belief that 
probable cause was present, when it was not, is a logical impossibility because 
probable cause means “reasonable grounds for belief.” Thus, to recognize the 
possibility of a “reasonable mistake” as to probable cause would be to ac
knowledge the possibility of an officer acting out of a “reasonable unreasona
ble belief.”

The Williams decision, however, suggests no such limitation on its holding. 
Indeed, the court relied on Professor Ball’s article, which argued for a weak
ened exclusionary rule principally in order to dilute the concept of probable 
cause.501 Thus, it seems likely, although not inevitable, that the good faith 
exception will apply in this sort of case.

How, then, will the Williams decison affect these searches? The most obvi
ous and baleful consequence will be to retard, if not halt altogether, the devel
opment of standards for assessing probable cause. This article has discussed 
how the courts, in implementing the exclusionary rule, have been able to set 
tolerably clear lines for the police to observe in determining the presence of 
probable cause in many recurring factual patterns.502 Yet it takes close 
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cases—those in which a court could say that an officer’s conduct was “reason
able” even if it was illegal—for the line to be identified. Consequently, this 
important law development process will likely come to a halt.

The benefit in protection of fourth amendment values reaped from appellate 
decisions in cases like those mentioned above would clearly seem to outweigh 
the social cost of the few prosecutions that were lost. Moreover, even when a 
court has denied a motion to suppress and held the evidence admissible, the 
court may have further clarified probable cause standards in the process.503 
Thus, on the balance of values inherent in the probable cause standard, sup
pression of evidence is entirely justified when police conduct violates the 
fourth amendment.

503. See notes 197-200 supra and accompanying text (discussing Dorman p. United States}.

It also stands to reason that a police officer will himself be less exacting 
when making assessments of probable cause if he knows that his conduct w ill 
later be measured against a tolerant standard that allows for “reasonable good 
faith mistakes.” The rational officer, after Williams, will search in the doubtful 
case, where before Williams, he would likely have stayed his hand, in Profes
sor Ball's view, this is precisely the point. Moreover, the simultaneous weak
ening of the exclusionary rule’s general deterrent impact, and the undermining 
of its usefulness in the law development process will combine to reduce the 
rule’s potential for preventing fourth amendment violations. As noted above, 
the officer will be motivated to search in the doubtful case. At the same time, 
this doubtful case will remain doubtful indefinitely, since the courts will lack 
the steady flow of cases that require them to sharpen the bounds of permissible 
police conduct.

2. Warrantless Arrests and Searches

A second sort of fourth amendment violation occurs when the police fail to 
obtain a warrant when one is required. This article has suggested that the 
efficiency of the exclusionary rule is potentially great in this situation. If the 
police know that by failing to obtain a warrant, they will risk suppression of 
the evidence, they will obtain a warrant in doubtful cases. They will still be 
able to obtain the evidence they seek, and they can minimize the risk that a 
judge will later order it suppressed. Consequently, the exclusionary rule serves 
its purpose, although very little evidence is in fact excluded. Extending the 
hope that the trial judge will later excuse a failure to obtain the necessary 
warrant as a “good faith reasonable mistake” can only encourage the police to 
proceed without a warrant when they are unsure whether they need one or not. 
Thus, searches will occur in the absence of probable cause, although the mag
istrate, had he been consulted, could have told the police that they simply 
could not search, at least without first continuing their investigation by other 
means. This in turn will increase the number of innocent victims of ultimately 
fruitless police intrusions. Further, without a steady diet of close cases on the 
scope of the warrant requirement, the bounds of that standard will remain 
unclear.
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3. Searches Pursuant to an Invalid Warrant

Finally, there are those cases when a defendant seeks to attack a magistrate’s 
finding of probable cause upon which a warrant was issued. Although the 
Williams court expressly reserved the question whether its new rule would ap
ply here, the logic of the decision can leave little doubt that it would be appli
cable.504 Indeed, the proponents of legislation enacting a similar limitation on 
the exclusionary rule have cited this situation as a principal justification for 
their proposals. Yet the principal concern of the drafters of the fourth amend
ment was to prohibit issuance of warrants without probable cause.505 The 
anomaly of excluding the exclusionary rule in precisely those situations where 
the fourth amendment violation is clearest seems to have escaped attention. 
The view that the exclusionary rule is pointless here is tragically short-sighted. 
Courts rarely suppress evidence by overruling a magistrate’s finding of proba
ble cause. There are, for example, no recent decisions from the District of 
Columbia Court of Appeals, or the United States Court of Appeals for the 
District of Columbia Circuit, holding a warrant insufficient.506 The reason 
surely is an effective system for the issuance of warrants that can, in no small 
measure, be attributed to the exclusionary rule. The magistrate is surely more 
careful because he knows that his probable cause determinations may be re
viewed on a motion to suppress. Further, he has standards to consult only 
because the appellate courts have decided enough cases, including some im
portant ones involving review of affidavits in support of warrant applications, 
to provide guidance. The police, moreover, have less incentive to engage in 
“magistrate-shopping,” in an effort to present their warrant applications to the 
most lenient magistrate available. At the same time, the exclusionary rule 
presents the legislature with the incentive to finance a system of professional 
magistrates, capable of accurate probable cause determinations.507 *

504 See notes 323-25 supra and accompanying text (discussing applicability of Williams to cases 
where officers obtain warrant).

505. See note 43 supra (discussing intent of drafters of fourth amendment).
506. This article leaves aside those cases in which the affiant has made a knowing or reckless mistate- 

ment of a material fact in his warrant application. See Franks v. Delaware. 438 U.S. 154, 158 (1978) 
(affidavit supporting probable cause contained statement of witness never interviewed by police; mis
statements not inadvertent, but in bad faith).

507. There is some evidence that in some jurisdictions the police do shop around for lenient magis
trates See 2 LaFave, Search and Seizure, supra note 43. § 4 2(e), at 39 (may be reason to be con
cerned about practice of''magistrate-shopping”) (citing L. Tiffany, D. McIntyre & D. Rottenberg, 
Detection of Crime 120 (1965)). If their decisons were not reviewable by a motion to suppress, those 
magistrates sympathetic to the police might well become more generous still. Professor Johnson has 
suggested that in the federal system, at least, the exclusionary rule should not apply when the police 
have acted pursuant to a warrant. Johnson, New Approaches to Enforcing the Fourth Amendment 8-9 
(working paper), cited in 1 LaFave, Search and Seizure, supra note 43, § 1.2 (Supp. 1981). It may 
well be. however, that the federal magistrates perform as well as they do because the exclusionary 
sanction, although rarely applied, is an ever-present possibility.

508. 378 U.S. 108 (1964).
509. 393 U.S. 410 (1969).

Those few cases where courts have suppressed evidence on the ground that a 
magistrate issued a warrant in the absence of probable cause have, by and 
large, served the important purpose of clarifying the law of probable cause. 
The cases that immediately spring to mind are Aguilar v. Texas506 and Spinelli 
v. United States,509 which, more than any others, have safeguarded the magis
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trate’s independent role510 by ruling that warrants issued principally on an affi
ant's conclusory allegations are insufficient.511 The Court has insisted that the 
affiant present sufficient underlying circumstances so that the magistrate can 
undertake his own assessment of probable cause.512

510. See Aguilar v. Texas, 378 U.S. at 111 (court must insist that magistrate perform neutral and 
detached function).

51I See Spinelli v. United States, 393 U.S. at 416 (no probable cause when affiant offered no sup
port for belief that informant reliable).

512. See Aguilar v. Texas, 378 U.S. at 114 (magistrate must be informed of: (I) underlying circum
stances indicating personal knowledge of informant, and (2) underlying circumstances indicating relia
bility of informant).

513. See United States v. Williams, 622 F.2d 830. 842 (5th Cir. 1980) (en banc) (second majority 
opinion) (exclusionary rule directly prevents "whole truth" from being told, thereby freeing guilty 
criminals and endangering society), cert denied. 449 U.S. 1127 (1981).

The approach of the Williams court poignantly calls to mind the contrary perspective adopted by 
Justice Jackson in his dissent in Harris v. United States, 331 U.S. 145 (1947). Confronted with a case 
implicating the competing concerns of law enforcement efficiency and the preservation of constitui- 
tional safeguards. Justice Jackson wrote:

(The fourth amendment], like each of our constitutional guaranties [sic], often may afford a 
shelter for criminals. But the forefathers thought this was not too great a price to pay for that 
decent privacy of home, papers and effects which is indispensable to individual dignity and 
self-respect. They may have overvalued privacy, but I am not disposed to set their command 
at naught.

Id. at 198 (Jackson, J., dissenting). Justice Jackson, however, was no friend of the exclusionary rule in 
its application to the states. See Irvine v. California, 347 U.S. 128, 136 (1954) (plurality opinion per 
Jackson. J.) (“[t]hat the rule of exclusion and reversal results in the escape of guilty persons is more 
capable of demonstration than that it deters invasions of right by the police”).

It would, therefore, be particularly wrong-headed to repeal the exclusionary 
rule tn this area, especially since existing doctrine already requires deference to 
the magistrate’s finding of probable cause. It appears that the exclusionary 
rule, at little actual cost in lost evidence, is the mainspring of an effective war
rant issuance system.

This list of typical fourth amendment violations could be extended. Never
theless. the point should be clear: The good faith exception would significantly 
undermine a reasonably well-functioning process for protection of fourth 
amendment rights. Advocates of the exception, by and large, err in consider
ing only the specific deterrent impact of the exclusionary rule. They ignore the 
other processes by which the exclusionary rule, in several important ways, pro
motes our right "to be secure in [our] persons, houses, papers, and effects, 
against unreasonable searches and seizures.”

VI. The Good Faith Exception and the Attack on the Fourth 
Amendment

This article has demonstrated that the good faith exception, although osten
sibly directed only at the exclusionary rule, would operate to dilute substantive 
fourth amendment rights. The Williams opinion reveals that this result may be 
intentional. The court did not condemn the exclusionary rule because it is an 
ineffective deterrent, but rather because it commands strict compliance with 
constitutional standards that the court viewed to be incompatible with effective 
law enforcement.513 The court made this sentiment clear by quoting Judge 
Clark’s dissent to the panel decision:
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If today’s ruling does serve as any sort of deterrent, it may have the 
deleterious effect of making the officer on the line overcautious to act 
in a situation where proper and reasonable instinct tells him that the 
activity he observes is criminal. If he hesitates to act lest he later be 
criticized for denying to the process of justice evidence of crime, we 
have hindered, not furthered, the interests of justice.514

514. United States v. Williams, 622 F.2d 830, 842 (1980) (en banc) (second majority opinion) (quot
ing United States v. Williams, 594 F.2d 86, 97-98 (5th Cir. 1979) (Clark, J., dissenting)), cert denied, 
449 U.S. 1127 (1981). In a portion of his opinion that the en banc court did not quote. Clark is even 
more candid on this point: “Officer Markonni did what any reasonable, practical officer would have 
considered the law required him to do. He did what reasonable, practical citizens would expect him to 
do.” 594 F.2d at 97. Thus, Judge Clark apparently endorses Agent Markonni’s action, even on the 
assumption that it violated the defendant’s fourth amendment rights. Id.

515. See note 103 supra (citing studies on effectiveness of exclusionary rule as a deterrent).
516. See United States v. Williams, 594 F.2d 86, 97-98 (1979) (Clark, J., dissenting) (exclusion of 

evidence deters officers from acting when criminal activity observed), revd, 622 F.2d 830 (1980) (en 
banc), cert, denied, 449 U.S. 1127 (1981).

517 403 U.S. 388 (1971). The majority in Bivens ruled that there was an implied a private cause of 
action under the fourth amendment, and allowed the plaintiff' to seek damages against federal agents 
who performed a warrantless search without probable cause. Id. at 397. Chief Justice Burger dis
sented, arguing that creation of a damage remedy is a legislative act properly exercised only by Con
gress. Id. at 411-12 (Burger, C.J., dissenting).

518. Id. at 414 (Burger, C.J., dissenting).
519. Id. at 416.
520. Id. at 416. Burger noted that no empirical evidence had been produced that would show that 

the exclusionary rule actually deterred illegal conduct of law enforcement officials. Id. (citing Oaks, 
supra note 103, at 667).

521. Id. at 420-21.
522. Id. at 422-23. Not surprisingly, a deafening silence followed.

We have thus traveled some distance from where we were a decade ago. At 
that time, the debate centered on whether the benefit of the exclusionary rule— 
the deterrence of police illegality—justified its costs to society—the suppres
sion of evidence and the consequent loss of convictions. Critics of the rule 
urged its abrogation because it had little evident effect on police behavior.515 
Now, critics demand elimination of the rule precisely because it has succeeded 
in restraining unlawful police conduct.516

Chief Justice Burger’s evolving position on the exclusionary rule traces this 
shift in criticism. In his 1971 dissent in Bivens v. Six Unknown Named Agents 
of Federal Bureau of Narcotics f1 his first salvo against the rule while sitting 
on the Supreme Court, the Chief Justice questioned whether the exclusionary 
rule actually deterred police misconduct. He acknowledged the need to ensure 
“official observance of the law,”518 but insisted that “[sjome clear demonstra
tion of the benefits and effectiveness of the exclusionary rule is required to 
justify it in view of the high price it extracts from society—the release of count
less guilty criminals.”519 Such a demonstration, he argued, had not been 
made.520 Even so, Burger did not call for jettisoning the rule all at once. He 
feared that eliminating the exclusionary rule, without an effective tort remedy 
to replace it. would engender “the impression, however erroneous, that all con
stitutional restraints on police had somehow been removed—that an open sea
son on ‘criminals’ had been declared.”521 Accordingly, he urged Congress to 
create tort remedies directly against the government and to overrule the exclu
sionary rule through legislation.522

Six years later, in the absence of any legislative response to his invitation, 
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Chief Justice Burger took a new tack. In his concurrence in Stone v. Powell,313 
he abandoned his Bivens argument for an effective tort remedy coupled with 
the simultaneous abolition of the exclusionary rule. Instead, he claimed that 
the exclusionary rule itself inhibited the development of alternative means of 
enforcement. The Chief Justice maintained that “[legislatures are unlikely to 
create statutory alternatives, or impose direct sanctions on errant police officers 
or on the public treasury by way of tort actions so long as persons who commit 
serious crimes continue to reap the enormous and undeserved benefits of the 
exclusionary rule.”523 524 Accordingly, Chief Justice Burger called for the Court 
either to overrule the exclusionary rule immediately, even in the absence of an 
alternative remedy, or to limit its scope to egregious, bad faith conduct.525 
Only then, he predicted, would Congress enact a statutory remedy for persons 
injured by police “mistakes or misconduct.”526 527

523. 428 U.S. 465 (1976). The majority held that when the defendant has had a full and fair oppor
tunity to litigate his fourth amendment claim in state proceedings, federal habeas corpus review will be 
denied. Id. at 494. The court reasoned that the incremental deterrence to state police that federal 
habeas corpus relief would provide is not worth the cost to society in suppressing probative evidence 
and “freeing] the guilty.” Id. at 490, 495.

524. Id. at 500-01 (Burger, C.J., concurring). Another interpretation of these events leads to a more 
plausible prediction: if the legislatures are unwilling to enact a tort remedy with some teeth despite the 
incentive that the exclusionary rule might then be abrogated, then it is more unlikely still that we will 
see such legislation if that incentive is removed.

525. Id. at 501.
526. Id.
527. 444 U.S. 85 (1979).
528. Id. at 90, 96.
529. Id. at 97-98 (Burger, C.J., with Blackmun & Rehnquist, JJ„ dissenting).
530. Id. at 97.
531. See Wilkey, The Exclusionary Rule: Why Suppress Valid Evidence?, 62 Judicature 214. 230-31 

(1978) (arguing for statutory alternative to exclusionary rule based upon internal discipline by police 
and external control by courts or review board). This is one of a four-article exchange with Professor 
Yale Kamisar. The other articles are: Kamisar, The Exclusionary Rule in Historical Perspective: The 
Struggle to Make the Fourth Amendment More than an "Empty Blessing. " 62 Judicature 337 (1979); 
Kamisar, Is the Exclusionary Rule an "Illogical" or “Unnatural" Interpretation of the Fourth Amend- 

Lately, the Chief Justice seems more troubled by the standards of the fourth 
amendment itself than by the practical effectiveness of the exclusionary rule; 
now he criticizes the rule for its ability to induce police compliance with stan
dards that he deems too restrictive. In Ybarra v. Illinois,31'1 he dissented from 
the majority’s holding that police, when they arrive to execute a warrant to 
search a third person, may not search bystanders without probable cause.528 
Burger argued that the exclusionary rule should not have been applied because 
the police had reasonable suspicion to search the bystander.529 Yet he couched 
his criticism as a further attack on the exclusionary rule. He claimed that 
“[t]he Court’s holding is but another manifestation of the practical poverty of 
the judge-made exclusionary rule . . . [and] operates as but a further hin
drance on the already difficult effort to police drug traffic.”530 Thus, the Chief 
Justice seems to recognize that application of the exclusionary rule will compel 
other police officers to conform to the substantive fourth amendment standards 
that the majority announced, and he counts this deterrent impact among the 
rule’s costs.

Judge Malcolm Wilkey, of the United States Court of Appeals for the Dis
trict of Columbia Circuit, has similarly assailed fourth amendment standards 
through an attack on the exclusionary rule.531 In an article he wrote to cham
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pion the abolition of the rule. Judge Wilkey charged that, among other things, 
it impedes gun control by hampering the ability of police to conduct searches 
on the street:

No matter how rigid the gun control law, no matter how illegal the 
possession ... if the officer does not have what the American law 
calls “probable cause” to make a reasonable search under the Fourth 
Amendment, if he goes ahead and makes the search, finds and confis
cates the weapon, the evidence of that search and that weapon cannot 
be introduced as evidence at trial. The result is, of course, that the 
man cannot be convicted of carrying a weapon illegally ....

Since criminals know the difficulties of the police in making a valid 
search which will stand up under challenge at trial, a further result is 
apparent—the criminals in America do carry guns.532

meat?, bl Judicature 66 (1978); Wilkey, A Call for Alternatives to the Exclusionary Rule: Let Congress 
and the Trial Courts Speak, bl Judicature 351 (1979).

532. Wilkey. The Exclusionary Rule: Why Suppress Valid Evidence9, bl Judicature 214, 224-25 
(1978) (emphasis in original). If criminals are insufficiently deterred from carrying guns, it surely must 
be because they do not believe that their weapons are likely to discovered Judge Wilkey's suggestion 
that criminals will carry weapons, knowing that they might be seized, but calculating that a suppression 
motion will later be granted, seems simply unrealistic.

533. At one time. Wilkey proposed that instead of suppressing unlawfullv-seized evidence, the trial 
court should conduct a "mini-trial" at the conclusion of1 the criminal trial. At this "mini-trial." the 
factfinder would determine whether the police officer had violated the fourth amendment and. if so, 
impose a disciplinary penalty and award compensation to the injured party. Id. at 231. Whether 
Wilkey is sincere in wanting to deter violations of the fourth amendment with an alternative remedy is 
questionable for two reasons. First, Wilkey's professed support for an effective tort remedy is inconsis
tent with his endorsement of police searches “on the slightest suspicion " If such an alternative remedy 
worked, police would have great incentive to observe the probable cause standard to avoid personal 
liability. See notes 215-16 supra and accompanying text. Thus, the increase in on-the-street searches 
that Wilkey has called for would not occur. Second. Wilkey’s proposal fails to take into account that 
juries are unlikely to return verdicts against individual police officers. After making such an observa
tion, Chief Justice Burger proposed that an administrative tribunal might be better suited to hear claims 
against police officers. Bivens v. Six Unknown Named Agents of Federal Bureau of Narcotics, 403 U.S. 
388, 421-22 (1971) (Burger, C.J., dissenting). A tort remedy would only deter police officers if damages 
were actually recovered for police misconduct.

Judge Wilkey may now have abandoned his mini-trial proposal In his dissent in United States v. 
Ross, 655 F.2d 1159 (D C. Cir. 1981) (en banc), cert, granted. 50 U.S L W 3278 (U.S. Oct. 13. 1981), 
Wilkey expressed what he saw as another defect of the exclusionary rule: it "diverts resources allocated 
to the criminal justice system from the trial of criminals to the trial of the police." Id. at 1205 (Wilkey, 
J , dissenting) (footnote omitted). The mini-trial would result in precisely the same diversion, but after 
the defendant’s guilt or innocence was ascertained, rather than before

Wilkey cites a report prepared by the United States Comptroller General reporting that "(A)bout one 
third of federal defendants going to trial file Fourth Amendment suppression motions; most of these 
have forma! hearings on these motions.” Id. at 1205 n.154 (citing Comptroller General of the 
United States, Impact of the Exclusionary Rule on Federal Criminal Prosecutions, Rep. 
No GGD-79-45 (April 19, 1979) |hereinafter Exclusionary Rule Report]).

But Wilkey misuses his source. The thrust of the report is that the drain of judicial resources is 
modest indeed. According to the United States Attorneys’ offices throughout the country that were 
surveyed. 29.8% of criminal cases going to trial involved a search or seizure. In only 10.5% of criminal 
cases going to trial, about one-third of all cases where a search or seizure occurred, was a suppression 
motion even filed. Exclusionary Rule Report, supra, at 9. Thus Wilkey makes a three-fold over
statement of the number of motions filed. Furthermore, in some significant percentage of cases where a 
motion is filed, no hearing is held. Id. at 10. The report also showed that only 1.3% of the prosecutors’ 
time was spent on fourth amendment motions (although the figure is necessarily inexact). Id. at 12. On 
the question of the defendants’ benefitting from the exclusionary rule, the report concluded that in a 

In effect, Wilkey blames the exclusionary rule for preventing searches based on 
less than probable cause.533 As noted by Professor Yale Kamisar, Wilkey’s 
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criticism is “really an attack on the constitutional guaranty, not the exclusion
ary rule.”534

mere 1.3% of the cases studied “was evidence excluded as a result of filing a fourth amendment mo
tion." Id. at 11. The number acquitted as a result, although not susceptible to precise calculation, must 
have been fewer still. See id. at 13 (no certain way to determine whether inadmissibility of excluded 
evidence proximate cause of acquital). Furthermore, in only 0.4% of the cases in which the prosecutors 
declined to file charges were search or seizure problems the primary reason. Id. at 14 This data would 
seem to suggest that the costs to society of the exclusionary rule in terms of freeing the guilty would be 
cancelled out by about a 1% increase in the efficiency of federal law enforcement agencies.

534. Kamisar. The Exclusionary Rule in Historical Perspective: The Struggle to Make the Fourth 
Amendment More than an "Empty Blessing”, 62 Judicature 337. 343 (1979) (assailing Wilkey’s argu
ment that guns produced by search or frisk should be valid evidence).

535. Critics of the exclusionary rule often make much of the fact that the United States is one of very 
few countries in the world with such a rule. See California v. Minjares, 443 U.S. 916, 919 (1979) 
(Rehnquist, J., with Burger. C.J., dissenting from denial of stay) (“I feel morally certain that the United 
States is the only nation in the world in which the most relevant, most competent evidence . is 
mechanically excluded"); Stone v. Powell, 428 U.S. 465, 499 (1976) (Burger, C.J., concurring) (no exclu
sionary rule in England or Canada, whose courts are otherwise “models of judicial decorum and fair
ness") (quoting Oaxs, supra note 103, a 669); Bivens v. Six Unknown Namea Agents of Federal Bureau 
of Narcotics, 403 U.S. 388. 415 (1971) (Burger, C.J., dissenting) (exclusionary rule is “unique to Ameri
can jurisprudence”).

There are, however, many reasons why an exclusionary rule is called for here, though not in other 
common law countries. See Saltzburg, supra note 44, at 193 n.299 (that other countries have not 
adopted rule “of no significance" for United States; rule necessary here because of unique protections 
of fourth amendment). The United States has a more heterogeneous population than most developed 
countries, which may well lessen citizen identification with the minority groups whose privacy is most 
likely to be invaded by the police; it has an atavistic frontier tradition that encourages public lawless
ness, and it lacks a tradition of control of the police by the central government; a vastly disproportion
ate number of illegal arrests and searches involve suspects of victimless crimes, and our peculiarly 
moralistic and puritanical system of criminal law is replete with such crimes; and. finally. Americans 
may be less willing than citizens of other countries to enforce constitutional privacy guarantees through 
the political process. Kaplan, supra note 131, at 1031.

“Two conclusions should stand without debate,” Professor Baade has written:
First, deliberate illegality as a matter of policy, at least as a large-scale phenomenon, is pecu
liarly American. Second, in the American milieu, the hallowed remedies of criminal or civil 
liability, internal discipline, and reproof from the bench have proved to be illusory. These 
conclusions help explain the reluctance of other common law countries to follow American 
authority on illegally obtained evidence. They also reveal the logic behind the American 
exclusionary rule: without the rule the public has no sanction whatever against police 
illegality.

Baade. Illegally Obtained Evidence in Criminal and Civil Cases: A Comparative Study of a Classic Mis 
match, 51 Tex. L. Rev. 1325, 1349 (1973).

536 Wilkey, The Exclusionary Rule: Why Suppress Valid Evidence?, 62 Judicature 214, 225 (1978) 
(emphasis in original).

537. See Wilkey, A Callfor Alternatives to the Exclusionary Rule: Let Congress and the Trial Courts 
Speak, 62 Judicature 351, 353-54 (1979) (discussing distinction between restrictions created by fourth 
amendment and by exclusionary rule).

Wilkey further laments fourth amendment restrictions on police conduct 
when he speaks covetously of the zri terrorem effect in foreign jurisdictions 
where police can search virtually at will:535 “The rule in other countries pro
duces another salutary result: there is no widespread searching by the police. 
It is not necessary, so long as the police have power to do it, with resulting 
automatic conviction—and the criminals know the police have such power.”536 
Despite Judge Wilkey’s protestations to the contrary,537 this is an attack on the 
limits that the fourth amendment places on the police, rather than on the doc
trine that requires suppression of evidence when the police exceed those limits.

The recent criticism of the exclusionary rule that Burger and Wilkey have 
voiced, and which Williams in its own way exemplifies, is not new. The sub
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stantive requirements of the fourth amendment have previously been the real 
target of barbs ostensibly aimed only at the exclusionary rule. When Mapp 
extended the exclusionary rule to the states. New York City Police Commis
sioner Murphy complained that his police department now had to revamp its 
training programs from top-to-bottom.538 539 Before Mapp, violations of the 
fourth amendment were of little moment in New York because illegally-seized 
evidence was admissible under People v. Defore?V) As Commissioner Murphy 
observed:

538. See Kamisar. supra note 40, at 72 (quoting Murphy, Judicial Review of Police Methods in Law 
Enforcement: The Problem of Compliance bv Police Departments, 44 T EX. L. Rev. 939, 941 (1966)). See 
generally, Kamisar, On the Tactics of Police-Prosecution Oriented Critics of the Courts, 49 Corn. L. 
Rev 436 (1964). Professor Kamisar reported that when the exclusionary rule was adopted in Califor
nia in People v. Cahan. 44 Cal. 2d 434, 282 P.2d 905 (1955), the Chief of Police of Los Angeles seemed 
to think that limitations on searches and seizures had just been invented: "The actual commission of a 
serious criminal offense will not justify affirmative police action until such time as the police have 
armed themselves with sufficient information to constitute 'probable cause.’ ” Kamisar. On the Tactics 
of Police-Prosecution Oriented Critics of the Courts, 49 Corn. L. Rev. at 441 (quoting Parker. The 
Cahan Decision Made Life Easier for the Criminal, in X. Parker, Police 117 (Wilson ed. 1957)). "As 
long as the Exclusionary Rule is the law of California, your police will respect it and operate to the best 
of their ability within the framework of limitations imposed by that rule.” Id. (quoting Parker. The 
March of Crime, in X. Parker, Police 131 (Wilson ed. 1957)).

539. 242 N.Y. 13, 150 N.E. 585 (1926); see note 5 supra.
540. Kamisar, supra note 40, at 72 (quoting Murphy, Judicial Review of Police Methods in Law En

forcement: The Problem of Compliance by Police Departments, 44 Tex. L. Rev. 939, 941 (1966)).

1 can think of no decision in recent times in the field of law enforce
ment which had such a dramatic and traumatic effect as this .... I 
was immediately caught up in the entire program of reevaluating our 
procedures which had followed the Defore rule, and modifying, 
amending, and creating new policies and new instructions for the im
plementation of Mapp .... Retraining sessions had to be held from 
the very top administrators down to each of the thousands of foot 
patrolmen . . . ,540

Of course, Mapp created no new doctrine for the police to “implement.” It 
simply meant, for the first time, that violations of rules that had in theory ap
plied to the police all along would lead to unpleasant consequences. Commis- 
ioner Murphy’s comments suggest, however, that it was not until the 
exclusionary rule was applied in New York that the police paid any heed to the 
fourth amendment.

Examining the views of both Chief Justice Burger and Judge Wilkey sug
gests that it is important to recognize when criticism of the exclusionary rule is 
really an attack on the fourth amendment. The exclusionary rule has done 
nothing to change the powers of the police or the rights of the citizenry. The 
fourth amendment sets these standards. The exclusionary rule simply declares 
that evidence obtained in violation of these rights is not admissible at trial.

Conclusion

This article has demonstrated how the good faith exception will stifle the 
development of fourth amendment law by whatever courts adopt it. Slowing 
the law development process will of itself lead to countless fourth amendment 
violations that might otherwise have been prevented. Furthermore, in the 
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hands of a trial judge who lacks enthusiasm for suppressing probative evi
dence, the exception will provide a ready means to admit the evidence with 
little risk of reversal on appeal. Ultimately, and despite the Williams court’s 
contrary protestations, adoption of the good faith exception could forever alter 
the substantive content of the fourth amendment. It is easy to forget that we 
knew neither what the amendment meant nor what standards it set for law 
enforcement, until courts set out to give it content in the course of deciding 
when evidence should or should not be suppressed. With the Williams good 
faith exception in effect, the lines that have been developed through years of 
fourth amendment jurisprudence will soon blur. Courts will admit evidence 
when the police have probable cause, or “something close to it,” or when it was 
“reasonable” to dispense with a warrant, whether or not “technically” permis
sible. The only question that courts will answer will come close to being 
whether, in a given case, what the police did was “generally reasonable.” Even 
if the more particular standards that the fourth amendment now sets continue 
to exist in some way, the reasonableness question will be the only one worth 
answering, because only that answer will carry any consequence.

If we do not place much value on the goal of regulating the police in an 
effort to prevent violations of individual privacy, such an inquiry may have its 
virtues. In that case, however, we should debate the reasonableness standard 
on its merits. It is unfortunate that the good faith exception may prove to be 
something of a Trojan horse; in the guise of softening a sometimes harsh rem
edy for violations of fourth amendment rights, it may permanently alter the 
definition of those rights. If that is what we want, then perhaps it is what we 
deserve. But let us recognize what we are getting.
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The contents of this volume attest to the fact that criminal procedure 
is an area of law that is far from settled. Litigation continues at an 
enormous rate, ambiguities in the law are brought to light more rapidly 
than they are set to rest, and intercircuit conflicts outpace the Supreme 
Court’s capacity to resolve them in a timely manner. This has contrib
uted to the unique complexity of American criminal procedure—a com
plexity that necessitates the availability of explanatory reviews of the 
kind provided by the editors.

In the years ahead, I hope that the readers of these volumes will find 
the future editions thinner. I do not question the determination of the 

future editors to set forth the decisional law with clarity and with com
pleteness. I simply hope that the need for procedural, substantive, and 
administrative improvements will be largely met, and, accordingly, that 
the needfor explanations and rationalizations by judges and editors will 
have diminished.

—Griffin B. Bell
Former Attorney General 
of the United States 
Preface, Criminal Procedure 
Project, 1977-1978 Term

INTRODUCTION

The Georgetown Law Journal's Eleventh Annual Review of Criminal Proce
dure is a comprehensive review of the published criminal procedure decisions 
of the United States Supreme Court during the 1980-1981 term and of the 
United States Courts of Appeals between May 1, 1980 and April 30, 1981. The 
goal of the Project is to identify and examine recent trends and developments 
in the law of criminal procedure as reflected in these decisions, and to weave 
them into the quilted fabric of legal principles underlying the American system 
of criminal justice. In an effort to provide a useful research tool to all students 
of criminal procedure, the editors have discussed in text all Supreme Court 
opinions of the 1980-1981 term, in addition to the more noteworthy decisions 
of the Courts of Appeals. As in past years, the Project treats nearly every pub
lished decision of the circuit courts in footnotes.1

1. For all circuit cases, certiorari activity in the United States Supreme Court has been reported 
through October 20, 1981. The Project also cites relevant secondary sources when appropriate The 
following abbreviated citation forms have been adopted for use throughout the Project

465
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CONTRIBUTING AUTHORS

Scope of the Fourth Amendment
Arrests
Search Warrants

Daniel Patrick Condon
Warrantless Searches Based on Probable Cause
Other Exceptions to the Warrant Requirement 

Catherine R. Field
Electronic Surveillance

Thomas M. Parry, Jr.
Identifications
The Exclusionary Rule

Sherrol Lee Cassedy
Confessions

Mary Carroll Smith
Prosecutorial Discretion
Indictments
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Grand Jury
Preliminary Hearing
Joinder and Severance

Sara Beth Meier
Bail
Discovery
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Motion for Continuance
Speedy Trial

Richard M. Blau
Competency to Stand Trial
Guilty Pleas

Charles G. Berg
Double Jeopardy

Mary Elizabeth McGarry
Right to Counsel

H. Richard Sindelar, III
Right to Jury Trial
Jury Selection
Control of the Jury

Deborah Z. Yee
Conduct of the Trial Judge

Judy A. Ozimkiewicz

American Bar Association Standing Committee on Association Standards for Criminal 
Justice, Second Edition (1980) [hereinafter ABA Standards).
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Prosecutorial Misconduct
Fifth Amendment Issues at Trial
Sixth Amendment Issues at Trial

Michael F. Mogan
Sentencing
Substantive Issues in Sentencing
Postsentence Review

Robert A. Green
Cruel and Unusual Punishment
Parole
Probation

Joan F Kennedy
Mandamus
New Trial
Appeal

Richard S. Di Salvo
Habeas Relief for Federal Prisoners
Habeas Relief for State Prisoners

Timothy J. Dowling
Prisoners’ Rights

Charles Chu

Attorney General’s Task Force on Violent Crime, Final Report (August 17, 1981) (herein
after Task Force Report].

C. Wright, Federal Practice and Procedure: Criminal (1969) [hereinafter C. Wright].
C. Wright. A. Miller & E. Cooper, Federal Practice and Procedure: Jurisdiction and 

Related Matters (1976) |hereinafter Wright, Miller & Cooper).
Principles of Federal Prosecution, United States Department of Justice (July 1980) [hereinafter 

Principles of Federal Prosecution].
Project, Tenth Annua! Review of Criminal Procedure: United States Supreme Court and Courts of 

Appeals 1979-1980, 69 Geo. L.J. 211 (1980) [hereinafter Project: 1979-1980 Term}.
Project, Ninth Annual Review of Criminal Procedure: United States Supreme Court and Courts of 

Appeals 1978-1979, 68 Geo. L.J. 279 (1979) [hereinafter Project: 1978-1979 Term}.
Project, Eighth Annual Review of Criminal Procedure: United States Supreme Court and Courts of 

Appeals 1977-1978, 67 Geo. L.J. 317 (1978) (hereinafter Project: 1977-1978 Term}.
Citations to the Federal Rules of Criminal Procedure, Federal Rules of Evidence, and Federal Rules 

of Appellate Procedure are to West 1979 Edition, Federal Rules Pamphlet. Citations to amendments to 
federal rules whose effective dates were delayed by Congress, Act of June 21, 1979, Pub. L. No. 96-42. 
93 Stat. 326, are noted parenthetically by “effective December I, 1980.”

28 U.S.C. § 2255, Rules Governing Section 2255 Proceedings for the United States District Courts 
[hereinafter Section 2255 Rules],

28 U.S.C. § 2254, Rules Governing Section 2254 Proceedings for the United States District Courts 
[hereinafter Section 2254 Rules],
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I. Investigation and Police Practices
SCOPE OF THE FOURTH AMENDMENT

The fourth amendment protects an individual against unreasonable searches 
and seizures by the government.2 The scope of the protection against unrea
sonable searches is not limited to property rights,3 but extends to any interest 
in which an individual has a reasonable expectation of privacy.4 The expecta
tion of privacy, however, must be personal to the individual challenging the 
search or seizure, and may not be “vicariously asserted.”5 Further, determin
ing the legitimacy of an individual’s privacy expectation depends on the facts

2. The fourth amendment provides as follows:
The right of the people to be secure in their persons, houses, papers, and effects, against unrea
sonable searches and seizures, shall not be violated, and no Warrants shall issue, but upon 
probable cause, supported by Oath or affirmation, and particularly describing the place to be 
searched, and the persons or things to be seized.

U.S. Const, amend. IV.
3. The Supreme Court repeatedly has repudiated the notion that "arcane" concepts developed in 

property or tort law should control the fourth amendment inquiry. Eg., Rawlings v. Kentucky, 448 
U.S. 98, 105-06 (1980); United States v. Salvucci, 448 U.S. 83, 91 (1980); Rakas v. Illinois, 439 U.S. 128. 
149-50 n.17 (1978). See also Katz v. United States, 389 U.S. 347, 351 (1967) (fourth amendment pro
tects people, not places; governmental action, though not technical trespass under local property law, 
may nevertheless violate fourth amendment).

Applying the Supreme Court’s analysis, two circuits this term held that they were not bound by local 
property laws or state commercial codes in determining the scope of fourth amendment rights In 
United States v. Haynie, 637 F.2d 227 (4th Cir. 1980), cert, denied, 101 S. Ct. 2051 (1981), the Fourth 
Circuit held that a defendant-tenant whose lease had been expired for two months and who had not 
been seen for six weeks had no legitimate expectation of privacy in his apartment. Id. at 237. Thus, the 
court held that the landlord's consent to search the defendant’s apartment was valid because “(tjhe 
proper test for abandonment is not whether all formal property rights have been relinquished, but 
whether the complaining party retains a reasonable expectation of privacy in the articles alleged to be 
abandoned.” Id (quoting United States v. Wilson, 472 F.2d 901, 903 (9th Cir. 1973)). In United States 
v. Lewis, 621 F 2d 1382 (5th Cir. 1980), cert, denied, 101 S. Ct. 1400 (1981). the Fifth Circuit rejected the 
defendants' reliance on the Texas Uniform Commercial Code as proof of their property interest in an 
illegal chemical at the time the government agents transferred it into a beeper drum. Id. at 1388 The 
court stated that the "metaphysics of identification and title under UCC determine contract rights,” not 
whether the defendants had a legitimate expectation of privacy under the fourth amendment Id.

4. Katz v. United States, 389 U.S. 347, 351-53 (1967). The Supreme Court has adopted a two-part 
inquiry to determine whether fourth amendment protection extends to an asserted privacy interest 
First, the Court examines whether the individual has exhibited a “subjective expectation of privacy.” 
Rakas v. Illinois. 439 U.S. 128, 143-44 n.12 (1978). Second, it focuses on whether that expectation is 
“ ‘one that society is prepared to recognize as reasonable.' ” Id. (quoting Katz v. United States, 389 
U.S 347, 361 (1967) (Harlan, J., concurring)); accord. United States v. Agapito, 620 F.2d 324, 329 (2d 
Cir.) (two-part test for determining whether fourth amendment search occurred based on actual subjec
tive expectation of privacy and on reasonable expectation as recognized by society), cert, denied, 449 
U.S. 834 (1980).

5. Rakas v. Illinois, 439 U.S. 128, 133-34 (1978). An individual challenging a search or seizure must 
show a violation of his own privacy expectations in the place searched or the objects seized. See United 
States v. Payner, 447 U.S. 727, 731-32 & n.4 (1980) (defendant lacked protected privacy interest tn 
incriminating documents illegally seized from vice-president of bank holding defendant's account); 
United States v. DeLeon, 641 F 2d 330, 337 (5th Cir. 1981) (defendant lacked protected privacy interest 
in bag possessed by his agents and coconspirators); United States v. Sanchez, 635 F.2d 47. 64 (2d Cir 
1980) (defendant lacked protected privacy interest in car owned by unlocated third person); United 
States v. Williams, 617 F.2d 1063, 1084 (5th Cir. 1980) (en banc) (dictum) (defendant crew member 
lacked protected privacy interest in hold of cargo vessel); cf. United States v Payner. 447 U.S. 727. 735 
(1980) (supervisory power does not authorize suppression of otherwise admissible evidence; interest in 
deterring illegal searches does not justify excluding tainted evidence at instance of party not victim of 
challenged acts). 
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of each case.6 Probative considerations may include the existence of a prop
erty relationship with the place searched or item seized,7 evidence of abandon-

6. See Rakas v. Illinois. 439 U.S. 128, 147-48 (1978) (expressly rejecting “bright-line” rule in favor of 
case-by-case inquiry into reasonableness of asserted expectation of privacy).

When privacy expectations are less substantial, determination of the legitimacy of these expectations 
becomes more problematic. For example, courts have not reached a consensus concerning the legiti
macy of privacy interests in the contents of containers that evince privacy expectations less substantial 
than those manifested by locked trunks and luggage. Compare United States v Ross, 655 F.2d 1159, 
1162, 1170-71 (D C. Cir. 1981) (legitimate expectation of privacy in contents of “closed but unsealed” 
paper bag and zippered leather pouch found in car trunk), cert, granted, 50 U.S.L.W 3278 (U.S. Oct. 
13. 1981) (No. 80-2209) and United States v. Medina-Verdugo, 637 F.2d 649, 652-53 (9th Cir. 1980) 
(legitimate expectation of privacy in contents of closed gym bag found in car defendant operated at 
time of arrest) and United States v. Sutton, 636 F.2d 96, 100 (5th Cir. 1981) (legitimate expectation of 
privacy in contents of briefcase found in car lrunk)an</ United States v. Benson. 631 F.2d 1336, 1339 
(8th Cir. 1980) (legitimate expectation of privacy in contents of small unlocked leather tote bag found 
in car with defendant at time of arrest) and United States v. Rigales, 630 F.2d 364, 367-68 n.5 (5th Cir.
1980) (legitimate expectation of privacy in contents of zippered case found in plain view on floorboard 
of defendant's car) with United States v. Sutton, 636 F.2d 96, 99-100 (5th Cir. 1981) (no legitimate 
expectation of privacy in contents of paper sack found in defendant’s automobile because sack “obvi
ously" from particular pharmacy and contents inferrable by officer who knew sack brought directly 
from pharmacy) and United States v. Mannino, 635 F.2d 110, 114 & n.5 (2d Cir. 1980) (no legitimate 
expectation of privacy in contents of plastic bag found in car because bag not form of luggage or 
repository of personal effects) and United States v Goshorn, 628 F.2d 697, 699-701 (1st Cir 1980) (no 
legitimate expectation of privacy in contents of “|t|wo plastic bags, further in three brown paper bags, 
further in two clear plastic bags'’ found in car trunk because defendant did not own car, claim posses
sory interest in contents of bags, or prove bags sealed in manner that would raise inference of reason
able privacy expectation) and United States v. Mackey, 626 F.2d 684, 687 (9th Cir. 1980) (no legitimate 
expectation of privacy in paper bag found beneath front seat of car because paper bag “among least 
private of containers” especially when “stuffed” under car seat) (citing United States v. Ross, No. 76- 
1624 (D C. Cir. April 17, 1980), revd on rehearing en banc, 655 F.2d 1159 (D C. Cir. 1981), cert, 
granted. 50 U.S.L.W. 3278 (U.S. Oct. 13, 1981) (No. 80-2209)).

The Supreme Court’s latest pronouncement in the container cases came this term in Robbins v. 
California. 101 S. Ct. 2841 (1981). In Robbins, the Court reversed a state conviction which rested in 
part upon the defendant's possession of two packages of marijuana. Id. at 2847 Two California High
way Patrol officers discovered those packages wrapped in green opaque plastic and hidden in the re
cessed luggage compartment of Robbins’ station wagon after pulling him over for “driving erratically.” 
Id. at 2844 Although six justices agreed that the officers’ warrantless unwrapping of the packages 
constituted an unreasonable search, the Court was unable to garner a majority to resolve the "continu
ing uncertainty as to whether closed containers found during a lawful warrantless search of an automo
bile may themselves be searched without a warrant.” Id.

In a plurality opinion. Justice Stewart advocated a bright-line rule extending fourth amendment 
protection to any closed, opaque container unless its characteristics “so clearly announce its contents” 
that they are obvious to the observer and thus in “plain view.” Id. at 2846-47 (Stewart, J., with Bren
nan, White & Marshall, JJ). Justice Powell, concurring in the judgment, termed the plurality approach 
“mechanical,” and rejected it on the ground that it departed from the Court’s prior “basic concern with 
interests in privacy” because the Stewart approach requires warrants for searches of the "most trivial” 
containers, regardless of the reasonableness of the privacy expectation the container evinces. Id. at 
2849-50 (Powell, J., concurring in judgment). Justice Powell instead endorsed a standard requiring a 
warrant for the search of a container ,!only when the container is one that generally serves as a reposi
tory for personal effects or that has been sealed in a manner manifesting a reasonable expectation that 
the contents will not be open to public scrutiny." Id. at 2849. Because Robbins had securely wrapped 
and sealed his packages of marijuana. Justice Powell concluded that his expectations of privacy were 
reasonable in light of society’s traditions. Id. at 2850 n.3.

The Robbins decision is unlikely to foster a consistent fourth amendment approach to container 
searches not only because the justices were divided in their reasoning but also because the author of the 
plurality opinion. Justice Stewart, has retired from the Court. Moreover, in granting certiorari to hear 
United States v. Ross, 655 F.2d 1159 (D C. Cir. 1981), cert, granted, 50 U.S.L.W. 3278 (U.S. Oct. 13,
1981) (No. 80-2209), the Court directed the parties to address the question whether it should reconsider 
its decision in Robbins. 50 U.S.L.W at 3278.

7 See, eg. Rawlings V. Kentucky, 448 U.S. 98, 105 (1980) (ownership of drugs seized factor in 
determining legitimacy of privacy expectation); United States v. Salvucci, 448 U.S 83, 91-92 & n.6 
(1980) (possession and ownership factors in determining whether individual’s fourth amendment rights 
violated); Rakas v. Illinois, 439 U.S. 128, 143 n.12, 148 (1978) (lack of property or possessory interest in 
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ment,* 8 or knowing exposure of property to the public.9

car searched or item seized factor in determining legitimacy of privacy expectation); United States v 
Richards. 638 F.2d 765. 770 (5th Cir. 1981) (lawful possession of package containing narcotics factor in 
determining legitimacy of privacy expectation; defendant’s denial of ownership not dispositive); United 
States v, Medina-Verdugo, 637 F.2d 649, 652 (9th Cir. 1980) (ownership of objects seized from third 
party's purse factor in determining legitimacy of privacy expectation); United States v. Miller, 636 F.2d 
850. 854 (1st Cir. 1980) (per curiam) (ownership of illegally imported swordfish seized by customs agent 
factor in determining legitimacy of privacy expectation; defendant’s lack of control over fish disposi
tive).

Some courts, however, have rejected all consideration of property interests in contraband and have 
held that possessors of contraband have no legitimate expectation of privacy in substances they have no 
legal right to possess. See. eg, United States v Lewis. 621 F.2d 1382, 1388 n.3 (5th Cir 1980) (dictum) 
(no expectation of privacy in contraband), cert, denied, 101 S. Ct. 1400 ( 1981 ); United States v Pringle. 
576 F.2d 1114. 1118-19 (5th Cir. 1978) (same); United States v. Moore. 562 F.2d 106, 111 (1st Cir. 1977) 
(same). These decisions are perhaps distinguishable because they involve the government’s surrepti
tious placement of beeper devices in contraband that it had temporarily and legally confiscated prior to 
delivery of the contraband into a suspect's possession.

8. See United States v. Edwards, 644 F.2d 1,2 (5th Cir. 1981) (per curiam) (defendant has no reason
able expectation of privacy in contents of grounded ship defendant abandoned); United States v. 
Haynie. 637 F.2d 227, 237 (4th Cir. 1980) (defendant-tenant has no reasonable expectation of privacy in 
crates and false-bottomed tin can left on premises defendant abandoned), cert, denied. 101 S. Ct 2051 
(1981).

9. See United States v. Acevedo. 627 F.2d 68, 69 n. 1 (7th Cir.) (defendant has no reasonable expecta
tion of privacy from observations made by law enforcement agents from public passageway through 
hole in contact paper covering windows of defendant’s apartment), cert, denied. 449 U.S. 1021 (1980); 
cf. United States v Sechrist, 640 F.2d 81, 86 (7th Cir. 1981 ) (individual suffers no significant invasion of 
privacy when fingerprinted while in custody); United States v Barnes, 634 F.2d 387, 389 (8th Cir. 1980) 
(individual has no justifiable expectation contacts will not voluntarily convey to law enforcement of
ficers information concerning his transactions).

When a defendant challenges the government’s use of electronic surveillance devices such as 
“beepers” on fourth amendment grounds, some courts consider exposure to the public a factor in mak
ing their determination. Specifically, they view the issue of whether the monitoring of a beeper’s signal 
constitutes a search as depending partly on whether the object from which the beeper signals is in an 
area shielded from public view. See United States v. Cassity, 631 F.2d 461, 465 (6th Cir 1980) (dictum) 
(fourth amendment search if, on remand, beeper surveillance of chemicals determined to be stored in 
area of home shielded from public view); United States v. Bailey, 628 F.2d 938, 944 (6th Cir. 1980) 
(fourth amendment search because noncontraband personal property in private areas of home subject 
of beeper surveillance); cf. United States v. Arredondo-Morales, 624 F.2d 681, 684-85 (5th Cir. 1980) 
(monitoring beeper signals does not invade privacy when one’s movements exposed to public gener
ally). The installation of a beeper does not constitute a search when law enforcment agents do not. in 
the process of planting the device, trespass upon the property of the person challenging the search See 
United States v. Cassity, 631 F.2d 461, 465 (6th Cir. 1980) (at time of installation government in rightful 
possession of cans and heating mantle to which beepers attached; no fourth amendment search); United 
States v. Arredondo-Morales, 624 F.2d 681, 684-85 (5th Cir. 1980) (informant carrying beeper not tres
passing while posing as undocumented alien in car defendant used to transport illegal aliens across 
border; no fourth amendment search).

10. See, e.g., United States v. Cortez, 449 U.S. 411, 417 (1981) (brief investigatory stop fourth 
amendment seizure); Reid v. Georgia, 448 U.S. 438, 440 (1980) (per curiam) (same); Delaware v. 
Prouse. 440 U.S. 648, 653 (1979) (stopping automobile fourth amendment seizure); Terry v. Ohio. 392 
U.S. 1, 16 (1968) (dictum) (accosting individual and restraining freedom to walk away fourth amend
ment seizure).

11 The Court’s most recent attempt to resolve this problem was in United States v. Mendenhall, 446 
U.S. 544 (1980) In Mendenhall, Justice Stewart, writing for himself and Justice Rehnquist, concluded 
that “a person has been ’seized’ within the meaning of the Fourth Amendment only if, in view of all of 
the circumstances surrounding the incident, a reasonable person would have believed that he was not

The scope of fourth amendment protection against unreasonable seizures 
also is not easily defined. Although arrests and some detainments less intru
sive than arrests clearly are seizures within the meaning of the fourth amend
ment,10 the Supreme Court has been unable to delineate conclusively the 
boundary between those police-citizen encounters that warrant fourth amend
ment protection and those that do not.11 Nevertheless, the courts of appeals 
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generally have ruled that a seizure of a person occurs when a law enforcement 
officer takes action that would induce a reasonable person to believe that he 
has lost his freedom to leave the officer’s presence.12

Fourth amendment protections apply only to searches and seizures con
ducted pursuant to governmental authority,13 including administrative 
searches.14 The fourth amendment does not apply to private intrusions.15

free lo leave." 446 U.S. at 554 (Slewart, J., with Rehnquist, J.) (footnote omitted). In a dissenting 
opinion joined by three justices. Justice White attacked Justice Stewart’s reasoning as inconsistent with 
the Court’s earlier decision in Dunaway v New York, 442 U.S. 200 (1979). 446 U.S. at 567-71 (White, 
J., with Brennan. Marshall, & Stevens, JJ., dissenting). Although Justice White’s dissent did not de
scribe the characteristics of a fourth amendment seizure, it did identify two rather different approaches 
to the issue. Compare 446 U.S. at 570 & n.3 (suggesting analysis of several factors objectively demon
strates reasonable person's feeling of detention) with id. at 570 & n.5 (criticizing Justice Stewart’s opin
ion for departing from prior cases focusing on whether government agents subjectively would have 
permitted defendants to leave). Justice Powell, joined by tne Chief Justice and Justice Blackmun, con
curred in the judgment and certain sections of Justice Stewart’s opinion. Although Justice Powell did 
"not necessarily disagree" with Justice Stewart’s standard for determining when a seizure has occurred, 
see id. at 560 n 1 (Powell, J., with Burger, C.J. & Blackmun, J . concurring in part and concurring in 
judgment), he chose not to reach the issue because he found the "seizure" in Mendenhall reasonable in 
any event. Id. at 565. Thus, the Court failed to muster a majority for any proposition defining 
"seizure " See also Reid v. Georgia, 448 U.S. 438, 443 (1980) (per curiam) (Powell, J., with Burger, C.J. 
& Blackmun. J . concurring) {Mendenhall issue remains open); United States v Rodriguez Perez, 625 
F 2d 1021, 1025-26 (1st Cir. 1980) (observing Supreme Court's split in Mendenhall and avoiding same 
issue).

12. See, eg, United States v. Pena-Cantu, 639 F.2d 1228, 1229 (5th Cir. 1981) (fourth amendment 
seizure when reasonable driver would not feel free to ignore INS agents who park directly behind 
stationary car, position themselves on driver and passenger sides of vehicle, and question driver while 
he and occupants remain in confines of car); United States v. Berry, 636 F.2d 1075, 1079 & n.4 (5th 
Cir.) (fourth amendment seizure when on route to DEA office agent told defendant state law violated 
by giving false identification to law enforcement officer; reasonable person would have believed he was 
not free to leave), cert denied, 50 U.S.L.W. 3301 (U.S. Oct. 20, 1981); United States v. Gomez, 633 F.2d 
999. 1004 n.6 (2d Cir. 1980) (fourth amendment seizure when agents shouted “police” to defendant and 
displayed badges; reasonable person would have believed he was not free to leave), cert, denied. 101 S. 
Ct 1695 (1981); cf. United States v. Viegas, 639 F.2d 42, 44 (1st Cir.) (dictum) (fourth amendment 
seizure occurs when law officer by force or authority restrains citizen such that citizen not free to leave), 
cert denied, 101 S. Ct. 2046 (1981).

13. The security of one’s privacy against arbitrary intrusions by the police is at the core of the fourth 
amendment, and is enforceable against the states through the due process clause of the fourteenth 
amendment. Wolf v. Colorado, 338 U.S. 25, 27-28 (1949). This right of privacy under the fourth 
amendment is enforceable against the states by the same exclusionary rule as is used against the federal 
government. Mapp v. Ohio, 367 U.S. 643, 655 (1961).

14 Donovan v. Dewey, 101 S. Ct. 2534, 2537-39 (1981) (fourth amendment protections extend to 
mine inspections under federal statute); Michigan v. Tyler, 436 U.S. 499, 504-05 (1978) (fourth amend
ment protections extend to searches of fire-gutted buildings by inspectors); Marshall v. Barlow’s. Inc., 
436 U.S. 307, 311-13 (1978) (fourth amendment protections extend to OSHA inspections); G.M. Leas
ing Corp v. United States, 429 U.S. 338, 354-59 (1977) (fourth amendment protections extend to IRS 
seizures to enforce tax laws).

15. See Burdeau v. McDowell, 256 U.S. 465, 473-75 (1921) (fourth amendment inapplicable when 
former employee took papers incriminating discharged employee from office safe and desk and turned 
over to Justice Department); United States v. Gagnon, 635 F.2d 766, 767, 769 (10th Cir. 1980) (fourth 
amendment inapplicable when former volunteer deputy discovered defendant's marijuana while hunt
ing in woods); United States v. Coleman, 628 F.2d 961, 963-66 (6th Cir. 1980) (fourth amendment 
inapplicable when private agency repossessed defendant’s truck despite “benign attendance” of police 
at scene and despite police acceptance of defendant’s personal effects that could not lawfully be repos
sessed); cf. United States v. Clouston, 623 F.2d 485, 486-87 (6th Cir. 1980) (fourth amendment not 
violated when telephone company employees present to aid in identification of telephone company 
property during execution of search warrant).

The question whether the fourth amendment protects against governmental intrusions into privacy 
interests that already have been violated by nongovernmental acts remains unsettled. Compare Walter 
v. United Stales, 447 U.S. 649, 656 (1980) (Stevens, J., with Stewart, J.) (fourth amendment does not 
prohibit governmental examination of object to extent already examined by private third parties) with 
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Furthermore, the fourth amendment does not restrict the actions of foreign 
officials unless those authorities act in a way that “shocks the conscience,”* 16 or 
act either with the assistance of American authorities or as their agent.17 *

id. at 660 (White. J.. with Brennan, J , concurring in part and concurring in judgment) (fourth amend
ment applicable to governmental examination of object despite prior private examination of equal or 
greater scope).

16. See United States v Morrow, 537 F.2d 120, 139-41 (5th Cir. 1976) (fourth amendment inapplica
ble when actions of Canadian authorities did not “shake judicial conscience" and American authorities’ 
involvement "minimal’’), cert, denied, 430 U.S. 956 (1977).

17. See United States v. Heller, 625 F.2d 594, 599-600 (5th Cir. 1980) (fourth amendment inapplica
ble when British authorities acted reasonably, when American authorities’ involvement “peripheral at 
most." and when British did not act as agents of Americans).

18 449 U.S. 1043 (1980) (petition for writ of certiorari denied).
19. In re David W . 103 Cal. App. 3d 466, 163 Cal Rptr. 87 (Ct. App.). cert, denied. 449 U.S 1043 

(1980).
20. Id. at 474-76, 163 Cal. Rptr. at 90-91 (although police lacked both probable cause and arrest 

warrant to take 13-year-old boy from home to police station, mother’s consent to seizure eliminated any 
fourth amendment difficulties).

In a vehement dissent from the Supreme Court’s denial of certiorari. Justice Marshall, with Justices 
Brennan and White "for the most part" joining, stated that although the Court has never considered the 
scope of fourth amendment protections of minors, its cases have established that minors "are 'persons' 
under our Constitution . . possessed of fundamental rights which the state must respect.” 449 U.S at 
1046 (Marshall, J . with Brennan & White, JJ.. dissenting from denial of certiorari) (quoting Tinker v. 
Des Moines School Dist., 393 U.S. 503, 511 (1969)). Justice Marshall stated that he was “extremely" 
disturbed by the implications of the state court's “assumption that a parent’s right to guide her child's 
upbringing includes the authority to waive a constitutional right that the child may have." Id at 1048- 
49 (footnotes omitted).

21. 101 S. Ct. 2534 (1981).
22. Id at 2538 (citing United States v. Biswell, 406 U.S. 311, 316 (1972)). Compare G.M. Leasing 

Corp. v. United States, 429 U.S. 338, 354, 359 (1977) (fourth amendment violated when seizure of 
corporate assets for “normal enforcement of the tax laws” not based on nature of business, license, or 
regulation of activities) with United States v. Biswell, 406 U.S. 311, 316-17 (1972) (fourth amendment 
not violated when seller of guns, by engaging in pervasively regulated business pursuant to federal 
license, opens self up to warrantless inspection searches).

23 Carroll v. United States, 267 U.S. 132, 147 (1925); United States v. Richards, 638 F.2d 765, 770 
(5th Cir. 1981).

24. See, e.g., United States v. Cortez, 449 U.S. 411, 421 & n.4 (1981) (limited intrusion upon privacy 
caused by brief stop of defendant’s truck weighed against "wide public interest” in effective measures to 
prevent entry of illegal aliens); United States v. Martinez-Fuerte, 428 U.S. 543, 556-58 & n.12 (1976) 
(“quite limited” intrusion of routine stop al permanent border checkpoint balanced against substantial 
public interest in controlling flow of illegal immigrants); United States v. Richards, 638 F.2d 765. 770 
(5th Cir. 1981) (same); United States v. Williams, 617 F.2d 1063, 1085-87 (5th Cir. 1980) (en banc) 

The applicability of fourth amendment protections does not depend solely 
on the governmental or nongovernmental status of the person executing the 
search or seizure. As demonstrated by two cases the Supreme Court consid
ered this term, the range of fourth amendment safeguards also may vary ac
cording to the age of the individual subjected to the search or seizure and the 
nature of the individual’s activities. This term, over the dissents of three jus
tices, the Supreme Court denied certiorari11* to review the decision of a Califor
nia state court of appeals, which held in In re David IV. 19 that the arrest of a 
minor need not comply with fourth amendment requirements if one of the 
minor’s parents consents to the arrest.20 Also, the Supreme Court reiterated in 
Donovan v. Dewey2' that an individual may have a lesser expectation of pri
vacy in premises used for commercial purposes than for a residence.22

The fourth amendment prohibits only unreasonable searches and seizures.23 
Courts determine the reasonableness of a search by balancing the intrusiveness 
of the search against the consequent benefit to the public.24 Subject to certain 
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narrowly defined exceptions,25 warrantless searches are unreasonable per se.26 
Entries into private homes to make arrests must be either authorized by war
rant27 or justified by exigent circumstances.28 Warrantless arrests in public 
places, however, are permissible when based upon probable cause.29

(government interest in enforcing criminal law, special problems of law enforcement at sea, and regu
lated nature of shipping weighed against individual’s interest in privacy of holds of vessels in interna
tional waters).

25. For a discussion of specific exceptions to the warrant requirement, see notes 128-285 infra and 
accompanying text.

26. E.g.. Schneckloth v. Bustamonte, 412 U.S. 218, 219 (1973); United States v. Richards, 638 F.2d 
765, 770 (5th Cir. 1981); United States v. Sanchez, 635 F.2d 47, 58 (2d Cir 1980); United States V. 
Gardner. 627 F.2d 906, 909 (9th Cir. 1980); United States v. Rodríguez Perez, 625 F 2d 1021, 1023-24 
(1st Cir. 1980).

27 Payton v. New York. 445 U.S. 573, 587-89 (1980).
A balancing of interests appears to be at least partially responsible for the contrast between the 

Pavlon holding and the ruling in Watson. See id at 603 (Blackmun, J., concurring) (Court’s balancing 
of governmental and individual interests justifies result in both Watson and Payton}. Compare id. at 
586-87 (physical entry into home and seizure of person severe intrusions upon personal privacy inter
ests) ana id. at 602 (no evidence that law enforcement suffers in states requiring warrant for arrest in 
home) with United States v. Watson, 423 U.S. 411, 423-24 (1976) (warrant requirement for public fel
ony arrests would “encumber criminal prosecutions”) and id. at 431-32 (warrant requirement for public 
felony arrests could “severely hamper effective law enforcement”) and id. at 432-33 (Powell, J., concur
ring) (warrantless arrest made when individual has reasonable expectation of privacy presents issue 
different from that in Watson}.

When considering fourth amendment warrant requirements for arrest, the Court also has drawn 
upon common law precedent. Payton v. New York, 445 U.S. at 583-86, and the history of the fourth 
amendment. See Steagald v. United States. 101 S. Ct. 1642, 1651-52 (1981) (relying on history of fourth 
amendment and Supreme Court cases interpreting that history). But see Payton v. New York, 445 U.S. 
at 591 n.33 (discussing important differences between common law rules relating to searches and 
seizures and those that evolved through process of interpreting fourth amendment in light of contempo
rary norms and conditions).

28. United States v. Acevedo, 627 F.2d 68, 70-71 (7th Cir.) (warrantless probable cause arrest in 
private home justified by serious risk suspect would escape before warrant procured), cert, denied. 449 
U.S. 1021 (1980).

In Payton, the Supreme Court did not address the issue whether exigent circumstances might justify 
warrantless intrusions into a suspect’s home to effectuate a felony arrest. 445 U.S. at 583 (noting exi
gent circumstances not at issue).

29. United States v. Watson, 423 U.S. 411. 423-24 (1976) (warrantless public arrest for felony sup
ported by probable cause does not violate fourth amendment).

30. U.S. Const amend. IV.
31 Beck v. Ohio, 379 U.S. 89, 91 (1964); see. e.g., Greer v. Turner, 639 F.2d 229, 232 (5th Cir. 1981) 

(probable cause when eyewitness descriptions fit defendant, when character of bank robbery similar to 
defendant's modus operandi, and when officer spotted defendant walking between residence and get
away car); United States v. Harrington, 636 F.2d 1182, 1186 (9th Cir. 1981) (probable cause when 
border patrol agent stopped van leaving known alien pickup spot and observed through van window 
large number of people of “Latin extraction"); United States v. Chamberlin. 644 F.2d 1262, 1263-66 
(9th Cir. 1980) (no probable cause when defendant walking with other known felon looked worried as 
police officer passed and attempted to flee when officer circled back); United States v. Franco. 638 F.2d 
1206, 1208 (9th Cir. 1980) (per curiam) (probable cause when defendant met one Belloine at place and 
time Belloine told informant he would meet drug source and when defendant cautiously followed Bel
loine to place of drug sale); United States v. Vasquez, 638 F.2d 507, 523-24 (2d Cir 1980) (probable

Probable Cause. The fourth amendment protects an individual’s legiti
mate expectations of privacy by requiring that probable cause exist before a 
law enforcement officer undertakes a search or seizure.30 An officer has proba
ble cause to make an arrest when, at the time the arrest is made, the facts and 
circumstances within his knowledge and of which he has reasonably trustwor
thy information are sufficient to lead a prudent man to believe that the suspect 
has committed or was committing an offense.31 Similarly, an officer has prob
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able cause to conduct a search if a reasonably prudent person, based on facts 
and circumstances known by the officer, would be justified in concluding that 
the items sought are connected with criminal activity and that they will be 
found in the place to be searched.32 Although courts do not require proof

cause when defendant observed leaving reputed drug source, when defendant nervously dropped shop
ping bag upon officers’ approach, and when police noticed bag contained cereal box lacking wax paper 
lining); United States v. Huberts, 637 F.2d 630, 637-38 (9th Cir. 1980) (probable cause when reliable 
witness reported one month before arrest that defendant ran ongoing counterfeiting activities), cert 
denied, 101 S. Ct. 2058 (1981); 635 F.2d 766, 769 (10th Cir. 1980) (probable cause when agent person
ally viewed marijuana in defendant’s pickup truck); United States v. Vasquez, 634 F.2d 41. 43 (2d Cir 
1980) (probable cause when officer discovered white powder “almost certain to be narcotics” within bag 
seized from defendant); United States v. lrurzun, 631 F.2d 60, 62-63 (5th Cir. 1980) (probable cause 
when defendant, although not directly involved in cocaine sale, one of only three people present at 
place of sale, when defendant conferred outside with principal dealer, and when defendant tried to flee 
when dealer taken into custody); United States v. Acevedo, 627 F.2d 68, 70-71 (7th Cir.) (probable 
cause when one Ramos told undercover agents he was awaiting drug “source” shortly before entering 
defendant's apartment and when agents, looking through window, observed defendant hand Ramos 
small package Ramos later showed agents to contain heroin), cert, denied, 449 U.S. 1021 (1980); United 
States v. Deggendorf. 626 F.2d 47. 52 (8th Cir.) (no probable cause when agent at airport knew man 
fitting defendant’s description refused to open package for suspicious investigators before boarding 
flight and when agent observed defendant meet known cocaine dealer and worry about retrieval of 
luggage), cert denied. 449 U.S. 986 (1980); United States v. Borrelli, 621 F.2d 1092, 1095 (10th Cir.) 
(probable cause when police had information that escapee resided in defendant’s apartment and when 
defendant present every time escapee observed), cert, denied, 449 U.S. 956 (1980); United States v. 
Gaston. 620 F.2d 635, 638-39 (7th Cir. 1980) (per curiam) (probable cause when inspector familiar with 
defendant’s false check-passing scheme recognized auto and spotted defendant using same technique); 
United States v. Jones, 619 F.2d 494, 497-98 (5th Cir. 1980) (no probable cause when defendant fit 
vague, incomplete, and stale description of wanted robber); United States v. Allison, 616 F.2d 779, 782 
(5th Cir.) (per curiam) (probable cause when officer observed counterfeit bill in defendant’s possession 
and had reliable information defendant attempted to pass bill as genuine), cert, denied, 449 U.S. 857 
(1980).

32. Carroll v. United States, 267 U.S. 132, 158-59 (1925); see, e.g., United States v. Allen, 644 F.2d 
749, 751-52 (9th Cir. 1980) (no probable cause to search and seize defendant’s briefcase when defendant 
fit some characteristics of drug courier profile, and when defendant reacted nervously to agents’ stated 
belief that defendant carried drugs although no contraband found in consensual strip search): United 
States v. Jones, 641 F.2d 425, 428-29 (6th Cir. 1981) (no probable cause to search third party’s home for 
defendant when police informed that defendant male felony suspect possibly at home of brother's girl
friend, when police heard male voice respond to knocking on door, and saw male look out back win
dow. and when police observed occupants’ delay in opening door when told police had warrant); 
United States v. Reid, 634 F.2d 469, 472-73 (9th Cir. 1980) (probable cause to search defendant's print
ing business for blank birth certificates and blank identification cards delivered to defendant’s business 
one year earlier when nature of items nonincriminating and when character of criminal activity ongo
ing); United States v. Molina-Garcia. 634 F.2d 217, 218 n.2 (Sth Cir. 1981) (dictum) (probable cause to 
search van when police discovered 200 pounds of marijuana in house, observed bagged half-ton of 
marijuana through windows of van parked in driveway, and smelled strong odor of marijuana around 
van); United States v. Anton, 633 F.2d 1252, 1254 (7th Cir. 1980) (probable cause to issue warrant to 
search for drug laboratory in defendant’s residence when large quantities of chemicals used in manu
facture of controlled substance ordered, some under false name, and shipped to defendant's residence 
when no legitimate use apparent), cert, denied, 449 U.S. 1084 (1981); United States v. Caicedo-Asprilla. 
632 F.2d 1161, 1167-68 (5th Cir. 1980) (probable cause to search crew’s quarters when after properly 
boarding vessel Coast Guardsmen encountered strong odor of marijuana and saw marijuana strewn 
upon deck), cer/. denied, 101 S. Ct. 1707 (1981); United States v. Landis, 632 F.2d 66, 67-68 (8th Cir 
1980) (probable cause to issue warrant to search defendant’s luggage when known LSD distributor 
described source to agent as “butchy looking and fat and dumpy” female who would leave to obtain 
LSD on certain commercial flight at specific time and when defendant only passenger fitting descrip
tion), cert, denied, 101 S. Ct. 1363 (1981); United States v. Garza-Hernandez, 623 F.2d 496, 499 (7th Cir 
1980) (probable cause to search defendant’s car for heroin when parties in suspected drug scheme 
engaged in “circuitous driving,” when car switch technique that heroin dealers often use employed, and 
when one suspect gave suspicious inconsistent answer in response to DEA questioning); United States 
v. Garcia, 616 F.2a 210, 212 (5th Cir. 1980) (per curiam) (probable cause to search compartment when 
at permanent checkpoint location experienced border patrol agent observed secret compartment, large 
enough to conceal illegal aliens, specially attached to defendant’s truck); cf. United States v. Forrest, 
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beyond a reasonable doubt,33 an officer’s mere suspicion of criminal activity is 
insufficient to establish probable cause.34

620 F.2d 446, 453, 455 (5th Cir. 1980) (probable cause to seize trucks when vehicle identification num
bers required by state law to be displayed on truck either missing or matched numbers police knew to 
be phony).

33. Eg United States v. Anton, 633 F.2d 1252, 1254 (7th Cir. 1980), cert denied, 449 U.S. 1084 
(1981); United States v. Landis, 632 F.2d 66. 68 (8th Cir. 1980), cert, denied, 101 S. Ct. 1363 (1981); 
United States v. Deggendorf. 626 F.2d 47, 51 (8th Cir ), cert, denied, 449 U.S. 986 (1980); cf. United 
States v. Garza-Hernandez, 623 F.2d 496, 499 (7th Cir. 1980) (“virtual certainty” not required).

34 See. eg.. Ybarra v. Illinois. 444 U.S. 85, 91 (1979) (“a person's mere propinquity to others inde
pendently suspected of criminal activity does not, without more, give . . . probable cause”); Brinegar v. 
United States, 338 U.S. 160, 175 (1949) (“bare suspicion” insufficient to give probable cause); United 
States v. Anton, 633 F.2d 1252, 1254 (7th Cir, 1980) (“mere suspicion” insufficient to give probable 
cause), cert, denied, 449 U.S. 1084 (1981); United States v. Garza-Hernandez. 623 F.2d 496, 499 (7th 
Cir. 1980) ("bare suspicion" insufficient to give probable cause).

35. Eg.. Steagald v. United States, 101 S. Ct. 1642. 1647-48 (1981); United States v. Johnson, 333 
U.S. 10, 14 (1947); United States v. Lefkowitz, 285 U.S. 452, 464 (1932). Courts, however, do not 
require impartial judicial determinations of probable cause for public felony arrests, if the arresting 
officer himself validly determines that he has probable cause to arrest. See note 29 supra and accompa
nying text (warrantless public arrest for felony, supported by probable cause, does not violate fourth 
amendment).

36. 101 S. Ct. 1642 (1981).
37 Id. at 1647-48 (quoting Johnson v. United States, 333 U.S. 10, 14 (1948)); see Coolidge v. New 

Hampshire. 403 U.S. 443, 450 (1971) (prosecutors and police “simply cannot be asked to maintain the 
requisite neutrality” regarding own often competitive investigations); McDonald v. United States, 335 
U.S. 451, 455-56 (1948) (“police acting on their own cannot be trusted” to respect fourth amendment 
rights of privacy).

38. See Fed. R Crim. P 41(c)(1) (sworn affidavit must establish “grounds for issuing the warrant"). 
But see United States v. Chafin, 622 F.2d 927, 929-30 (6th Cir.) (sworn statements not in affidavit may 
be considered in support of warrant obtained by state officials if state law so allows), cert, denied. 449 
U.S. 984 (1980).

39 United States v. Ventresca, 380 U.S. 102, 108 (1965); see. eg.. United States v. Johnson. 64! F.2d 
652, 658 (9th Cir. 1981) (affidavit to be tested in commonsense and realistic fashion); United States v. 
Landis, 632 F.2d 66, 68 & n 4 (8th Cir. 1980) (same), cert, denied, 101 S. Ct. 1363 (1981); United States 
v Chafin. 622 F 2d 927, 929 (6th Cir.) (same), cert, denied, 449 U.S. 984 (1980); cf. United States v. 
Deggendorf. 626 F.2d 47, 51 (Sth Cir.) (affidavit not to be tested in hypertechnical manner), cert, denied, 
449 U.S. 986 (1980). See also United States v. One 1977 Lincoln Mark V Coupe. 643 F.2d 154, 156-57 
(3d Cir. 1981) (probable cause deals in probabilities, not technicalities); United States v. Irurzun, 63! 
F.2d 60, 62 (Sth Cir. 1980) (probable cause deals with probabilities on which reasonable men, not legal 
technicians, act); United States v. Garza-Hernandez. 623 F.2d 496, 499 (7th Cir. 1980) (probable cause 
to be assessed in light of practical experience and practical inferences); United States v. Forrest. 620 
F.2d 446, 453 (5th Cir. 1980) (probable cause involves factual and practical considerations of everyday 
life on which reasonable and prudent persons regularly act).

40 See Aguilar v. Texas, 378 U.S. 108, 111 (1964) (magistrate should not be “rubber stamp" for 
police). See also Steagald v. United States, 101 S. Ct. 1642. 1647-49 & n.7 (1981) (stressing that both 
arrest and search warrants “serve to subject the probable cause determination of police to judicial 
review”).

As a general rule, courts require that a neutral and detached magistrate, 
rather than a law enforcement officer on the street, determine the existence of 
probable cause.35 * As the Supreme Court reiterated this term in Steagald v. 
United States “the placement of this checkpoint between the Government 
and the citizen implicitly acknowledges that an ‘officer engaged in the often 
competitive enterprise of ferreting out crime’ . . . may lack sufficient objectiv
ity to weigh correctly the strength of the evidence . . . against the individual’s 
interests in protecting his own liberty.”37 When seeking a warrant, an officer 
must present in an affidavit sufficient facts38 to allow a magistrate weighing the 
evidence in a nontechnical, commonsense, and realistic manner39 to make an 
independent judgment about the existence of probable cause.40 To encourage 
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officers to seek warrants, reviewing courts generally give considerable defer
ence to a magistrate’s determination of probable cause.41

Probable Cause Based on Informants. When probable cause is based
wholly or partly on an informant’s statements,42 courts measure the validity of 
probable cause findings by applying the two-pronged test announced in Agui
lar v. Texas f3 The Aguilar test requires that an affidavit set forth, first, the 
underlying circumstances from which the informant concluded that criminal 
activity was afoot44 and, second, the underlying circumstances from which the 
affiant concluded that the informant was credible or the information reliable.45 
An affidavit may satisfy the first prong of the Aguilar test, the “knowledge” 
prong, by stating that the informant personally has observed contraband or 
illegal activity.46 An affidavit may satisfy the second prong, the “credibility” 
prong, by asserting that the informant previously provided accurate informa
tion to the police.47 On the other hand, when the “informant” is a fellow law

41. United States v. Ventresca. 380 U.S. 102, 108-09 (1965); see, eg., United States v. Johnson. 641 
F.2d 652. 658 (9th Cir. 1981) (reviewing court should give “great deference” to magistrate’s probable 
cause determination); United States v. Whitney. 633 F.2d 902, 906 (9th Cir. 1980) (same), cert, denied. 
101 S Ct 1717 (1981); United States v. Landis, 632 F.2d 66, 68 (Sth Cir. 1980) (same), cert, denied. 101 
S. Ct. 1363 (1981); United States v. Chafin, 622 F.2d 927, 929 (6th Cir.) (in doubtful case search under 
warrant justifiable as supported by probable cause when same search without warrant would be invalid 
for failure to show such cause), cert, denied, 449 U.S. 984 (1980); cf. United States v. Anton, 633 F.2d 
1252. 1254 (7th Cir. 1980) (reviewing court should give "some deference” to magistrate’s probable cause 
determination), cezZ denied, 449 U.S. 1084 (1981).

42 Under the Federal Rules of Criminal Procedure probable cause may be based in whole or in part 
on hearsay. See Fed. R. Crim. P. 41(b) (arrest); id. 41(c)(1) (search). See also United States v. Bush, 
647 F.2d 357, 362 (3d Cir. 1981) (probable cause may be based on hearsay); United States v. Chafin. 
622 F.2d 927, 929 (6th Cir.) (warrant may be based on hearsay alone), cert, denied, 449 U.S. 984 (1980).

43. 378 U.S. 108 (1964) But cf. United States v. Basso, 632 F.2d 1007, 1013-14 (2d Cir. 1980) (re
quirements for issuance of warrant in probation revocation proceedings “somewhat less stringent than” 
Aguilar requirements), cert, denied, 101 S. Ct. 1480 (1981); United States v. Allison, 616 F.2d 779, 782 
(5th Cir.) (per curiam) (Aguilar test for validity of search warrants inapplicable to investigatory Terry 
stop), cert, denied, 449 U.S. 857 (1980).

44. 378 U.S. at 114.
45. Id.
46. See United States v. Schauble, 647 F.2d 113, 116 (10th Cir. 1981) (informant personally observed 

marijuana at particular residence within 48 hours of filing of affidavit); United States v. Francis. 646 
F.2d 251, 259 (6th Cir. 1981) (informant personally observed defendant with heroin within 24 hours of 
filing of affidavit); United States v. Viegas, 639 F.2d 42, 45-46 (1st Cir.) (informant personally observed 
defendant in possession of “large quantities" of cocaine), cert, denied, 101 S. Ct. 2046 (1981); United 
States v. Sporleder, 635 F.2d 809, 812 (10th Cir. 1980) (one informant personally delivered precursor 
chemicals to subject premises; second informant personally told by defendant of illicit drug manufac
ture); United States v. Gagnon, 635 F.2d 766, 768 (10th Cir. 1980) (informant personally viewed newly 
constructed barn’s suspicious contents that later proved to be marijuana); United States v. Deggendorf. 
626 F.2d 47, 51 (8th Cir.) (informant personally observed subject of inquiry purchase and use cocaine), 
cert, denied, 449 U.S. 986 (1980); United States v. Gill, 623 F.2d 540, 544-45 (Sth Cir.) (informant 
purchased cocaine from defendant at front door of particular building and two days before affidavit 
filed personally observed cocaine in building), cert, denied, 449 U.S. 873 (1980); United States v Brink- 
ley, 623 F.2d 533, 534 (8th Cir. 1980) (per curiam) (informant personally observed narcotics); cf. United 
States v. Chafin, 622 F.2d 927, 929 (6th Cir.) (magistrate reasonably inferred that informant in position 
to know attempted murder weapons in defendant’s house because informant with defendant before and 
after attempted murder), cert, denied, 449 U.S. 984 (1980).

47. See United States v. Smith, 635 F.2d 1329, 1333 (8th Cir. 1980) (informant reliable on four prior 
occasions); United States v. Whitney, 633 F.2d 902, 906 (9th Cir. 1980) (informant previously provided 
accurate information concerning crimes similar to those alleged in affidavit), cert, denied. 101 S. Ct. 
1717 (1981); United States v. Sanders, 631 F.2d 1309, 1311 (8tn Cir 1980) (informant’s prior tips led to 
six search warrants and fifteen arrests and never discovered false), cert, denied, 449 U.S. 1127 (1981); 
United States v. Gray, 626 F.2d 494, 498 (5th Cir. 1980) (informant previously provided information 
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enforcement officer providing information based on his direct observations, the 
affiant need not demonstrate credibility.* 48 Moreover, some courts have re
laxed the strict Aguilar requirements when the affidavit sets forth information 
supplied by a nonprofessional informant who is a known private citizen, vic
tim, or bystander recounting good faith observations.49

leading to narcotics convictions), cert, denied, 449 U.S. 1091 (1981); United States v. Klein, 626 F.2d 22, 
27 (7th Cir. 1980) (canine informant employed to sniff suitcases for drugs graduated from training class 
in drug detection and proved reliable on several prior occasions); United Stales v. Gill, 623 F.2d 540, 
544-45 (8th Cir.) (informant on prior occasions provided information leading to narcotics convictions), 
cert dented. 449 U.S. 873 (1980); United States v Brinkley, 623 F.2d 533, 534 (8th Cir. 1980) (per 
curiam) (informant previously supplied officers with reliable information); cf. United States v. Garrett, 
627 F.2d 14, 17 (6th Cir. 1980) (by implication) (conclusory statement that information source “very 
good informant" insufficient to establish credibility).

48. United States v. Ventresca, 380 U.S. 102, 111 (1965); cf. United States v. Garrett. 627 F.2d 14. 17 
(6th Cir. 1980) (reliability not established when police unable to confirm before arrest that informant is 
airport security officer).

49 See United States v. Gagnon, 635 F.2d 766, 768 (10th Cir. 1980) (eyewitness with no apparent 
motive for providing false information need not have prior history as reliable informant): United States 
v. Dennis. 625 F 2d 782, 791 & n.3 (8th Cir. 1980) (Aguilar's stringent credibility test not applicable 
when informant both nonprofessional without motive to falsify ana victim of crime in question).

50. 393 U.S. 410 (1969).
51. Id. at 415.
52. Id. at 416. Compare United States v. Haynie. 637 F.2d 227, 233 (4th Cir. 1980) (knowledge 

prong satisfied when tipster described date, time, place, and use of automobiles in narcotics drop), cert, 
denied. 101 S. Ct. 2051 (1981) and United States v. Smith, 635 F.2d 1329, 1334 (8th Cir. 1980) (knowl
edge prong satisfied when tipster described car, times, participants, and precise narrative of events to 
occur) and United States v. Landis. 632 F.2d 66, 68 (8th Cir. 1980) (knowledge prong satisfied when 
tipster described defendant as "connection”, demonstrated knowledge of her travel plans, and implied 
knowledge derived from personal involvement), cert, denied, 101 S. Ct 1363 (1981) with United States 
v Bush, 647 F.2d 357, 364 (3d Cir. 1981) (knowledge prong not satisfied when tipster’s information 
merely that defendants had flown from New York and would return from Pittsburgh with purchased 
cocaine on certain day) and United States v. Jones, 641 F.2d 425, 428 (6th Cir. 1981) (knowledge prong 
not satisfied when tipster provided officer with no information by which to measure tip’s reliability) and 
United States v Vargas, 633 F.2d 891, 897-98 (1st Cir. 1980) (knowledge prong not satisfied when 
record devoid of any indication of how informants gained information).

53. 393 U.S. at 417; see, eg., United States v. Bush. 647 F.2d 357, 363 (3d Cir. 1981) (credibility 
prong satisfied when police corroborated four separate facts in tip concerning relationship between 
defendants and respective travels); United States v. Johnson, 641 F.2d 652, 658-69 (9th Cir. 1981) (cred
ibility prong satisfied when undercover agent corroborated tipster’s identification of defendants as co
caine dealer and source); United States v. Haynie, 637 F.2d 227, 233 (4th Cir. 1980) (credibility prong 
satisfied when police corroborated anonymous tipster’s details about times, place, and method of nar
cotics drop), cert, denied, 101 S. Ct. 2051 (1981); United States v. Fitzharris, 633 F.2d 416. 421 (5th Cir. 
1980) (credibility prong satisfied by independent police corroboration of informant’s details of phone 
calls between defendants and description of operation of particular kind of automobile in drug opera
tion); United States v. Gray, 626 F.2d 494, 498 (5th Cir. 1980) (credibility prong satisfied by police 
corroboration of tip detailing time and place of arrival of marijuana-laden plane and use of transfer 
truck), cert, denied, 449 U.S. 1091 (1981); United States v. Deggendorf. 626 F.2d 47, 51-52 (8th Cir.) 
(credibility prong satisfied by independent police corroboration of tipster’s information on third-party’s 
residence, coupled with against-interest character of statement), cert, denied, 449 U.S. 986 (1980);

The Supreme Court in Spinelli v. United States50 provided a method for 
indirectly satisfying each of the two requirements of the Aguilar test.51 Under 
Spinelli, an informant’s tip satisfies the “knowledge” prong of Aguilar if it con
tains enough detail to allow a magistrate to infer that the informant obtained 
his information in a trustworthy manner, even though the affidavit does not 
denote explicitly the underlying circumstances of the informant’s knowledge.52 
Further, Spinelli allows police to satisfy the “credibility” prong of Aguilar by 
providing independent corroboration of the details supplied by the inform
ant.53 The Spinelli Court, however, did not indicate specifically the amount 
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and type of detail that must be corroborated for a search warrant to issue.54 55

United States v. Dennis, 625 F.2d 782. 792 (8th Cir. 1980) (credibility prong satisfied by FBI corrobora
tion of tipster s information concerning details of defendant’s loaning informant money at high interest 
rates).

54. The affidavit in Spinelli was insufficient to establish probable cause. The Court therefore cited 
the facts of Draper v. United States. 358 U.S. 307 (1959), as an example of the type of detail and 
corroboration that would suffice to imply the knowledge and credibility required by Aguilar. Spinelli, 
393 U.S. at 416-18 In Draper police received a tip that an individual carrying heroin would arrive by 
train on one of two particular mornings. Id. at 309 & n.2. The tip included an extremely detailed 
description of the individual’s physical features, gait, clothing, and luggage. Id. In Spinelli the Court 
indicated that the officer’s observation of an individual who matched this description provided suffi
cient corroboration to establish the informant’s credibility. 393 U.S. at 417. The Court’s opinion in 
Spinelli creates some confusion stemming from the apparent conflict between language in Spinelli indi
cating that the corroborated activity must be incriminatory, id. at 418, and the Spinelli Court’s reliance 
on Draper, id. at 417-18, in which the police corroborated seemingly innocent activity In his concur
rence in Spinelli, Justice White examined two possible interpretations of Draper. Id. at 426-28 (White. 
J., concurring). Justice White indicated that he was doubtful of the decision in Draper if it held that the 
verification of nine independent details provided by an informant makes the tenth, unrelated, detail of 
criminal activity sufficiently probable to justify a warrant. Id. at 426-27. According to Justice White, 
Draper should be read to mean that the type of detail corroborated by a law enforcement officer must 
support an inference of criminal activity. Id. at 427-28. The detail in Draper met this test because 
police observation corroborated facts not generally known except to those intimately involved in mak
ing careful arrangements for meeting the suspect. Id. at 426-27.

55. 403 U.S. 573 (1971).
56. Id. at 575-76.
57 Id. at 583 (Burger, C.J., with Black & Blackmun, JJ.).
58. Id. at 583-84 (Burger, C.J., with Black, Blackmun & White, JJ ). The informant admitted 

purchasing “illicit whiskey” from the suspect. Id. at 583.
59. Id. at 575-77 (Burger, C.J., with Black & Blackmun, JJ ). In addition to knowing of the suspect’s 

general reputation as a “trafficker of nontaxpaid distilled spirits,” the affiant knew that a fellow officer 
previously had discovered illicit whiskey on the suspect’s property. Id. at 575.

60. Only Justices Black and Blackmun concurred in full with Chief Justice Burger’s plurality opin
ion. Justice Stewart supported only the plurality’s proposition that the affidavit’s “ample factual basis 
for believing the informant,” when coupled with the affiant’s knowledge of the suspect's background, 
provided sufficient basis for the magistrate to have issued the warrant Id. at 579-80, 585 (Burger. C.J.. 
with Black, Blackmun & Stewart, JJ., concurring). Justice White agreed that an informant’s statements 
against penal interest, without more, could provide the magistrate with an adequate basis for crediting 
a tip based on personal observation, and concluded that the affidavit as a whole supported the warrant. 
Id. at 583-85 (Burger, C.J., with Black, Blackmun & White, JJ., concurring).

61. See, eg., United States v. Sporleder, 635 F.2d 809, 812 (IOth Cir. 1980) (credibility established in 
part when informant “effectively admitted” he was accomplice to crime of manufacturing controlled 
substances); United States v. Hampton, 633 F.2d 927, 929 (10th Cir. 1980) (credibility established when 
informant acknowledged own participation in bank robbery while implicating defendant), cert. denied, 
449 U.S. 1128 (1981); United States v. Deggendorf, 626 F.2d 47, 51-52 (8th Cir.) (credibility established 
in part when informant admitted using cocaine as recently as eight months before), cert, denied. 449 
U.S. 986 (1980); United States v. Chafin, 622 F.2d 927, 930 (6tn Cir.) (credibility established when 
informant admitted presence with principals when obtaining rifles before attempted murder even

The Supreme Court’s subsequent decision in United States r. Harris^ gener
ated greater uncertainty by relying on other factors to credit an informant’s tip. 
The search warrant in Harris was based on an affidavit that not only failed to 
allege the informant’s reliability, but also contained no independent corrobo
ration of the details of the tip.56 The plurality opinion relied on the affiant’s 
knowledge of the suspect’s reputation for criminal activity57 and the inform
ant’s statements against penal interest58 as the primary factors establishing a 
substantial basis for crediting a tip based on the informant’s personal observa
tions.59 Although five members of the Court affirmed the conviction, a major
ity could not agree upon the factors that provided a basis for crediting the 
tip.60 The courts of appeals nevertheless have hesitated to follow the Harris 
plurality’s lead.61
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ARRESTS

The fourth amendment’s prohibition against unreasonable seizures requires 
that all arrests62 be based on probable cause.63 In Dunaway v. New YorkM the 
Supreme Court decided that this probable cause requirement may be triggered 
even when the intrusion is not characterized as an arrest under state law.65 In 
Dunaway police took the defendant from a neighbor’s home to a police car, 
transported him to a police station, and placed him in an interrogation room

though not admission of “all of the ingredients" of attempted murder), cert, denied. 449 U.S. 984 (1980). 
For a comprehensive treatment of statements against penal interests, see Tague. Perils of the Rulemak
ing Process: The Development, Application, and l/nconstitutionality of Rule 804(b)(3)'s Penal Interest 
Exception. 69 Geo. L J. 851 (1981).

62 Not every seizure of a person’s body constitutes an arrest. For purposes of fourth amendment 
analysis, encounters between law enforcement officers and the general public can be divided into three 
categories: (1) "mere" police-citizen encounters that do not trigger fourth amendment protection, 
United States v. Mendenhall, 446 U.S. 544, 552 (1980); (2) brief investigatory stops that a court will 
uphold if. based upon the totality of the circumstances, “the detaining officers have a particular
ized and objective basis for suspecting the particular person stopped of criminal activity,” United States 
v. Cortez. 449 U.S 411, 417-18 (1981); and (3) detentions so intrusive that probable cause is required to 
validate them. Dunaway v. New York, 442 U.S. 200, 216 (1979). For a treatment of the difficulties that 
courts confront in distinguishing brief investigatory stops from mere police-citizen encounters, see notes 
11-12 supra (discussing Mendenhall and citing cases).

Courts face similar problems in drawing a line between brief investigatory stops and full-fledged 
arrests. Compare United States v. Vargas, 643 F.2d 296, 298 (5th Cir. 1981) (per curiam) (investigatory 
stop when two police officers using siren and lights halted defendants' car and approached with guns 
drawn but out of defendants’ sight) and United States v. Moore, 638 F.2d 1171. 1174 (9th Cir. 1980) 
(investigatory stop when police raised guns to prevent taxi’s escape and detained defendants in caged 
rear seat of police car pending arrival of customs officials) and United States v Martin, 636 F.2d 974, 
976-77 (5th Cir 1981) (investigatory stop when police detained bank robbery suspect 40 minutes pend
ing car rental agent’s consent to search car), cert, denied, 50 U.S.L.W. 3248 (U.S. Oct. 6, 1981) and 
United States v. Gomez, 633 F.2d 999, 1006-07 (2d Cir. 1980) (investigatory stop when officers blocked 
only exit from defendants' second floor apartment and kicked door, demanding entry), cert, denied. 101 
S Ct 1695 (1981) and United States v. Bowles, 625 F.2d 526, 532 n.6 (5th Cir 1980) (investigatory stop 
when DEA agent blocked defendant’s path in airport and requested defendant’s identification and 
ticket) with United States v. Haynie, 637 F.2d 227, 232 (4th Cir 1980) (defendant arrested when police 
approached car with weapons drawn at side and “secured" four people standing by trunk), cert denied, 
101 S. Ct. 2051 (1981) and United States v. Tookes, 633 F.2d 712, 715 (5th Cir. 1980) (defendant 
arrested when frisked, completely searched, ordered into back seat of officer's vehicle, and driven some 
distance) and United States v. Williams, 630 F.2d 1322, 1324 (9th Cir. 1980) (defendants arrested when 
ordered out of motor home at gunpoint, frisked, and placed in back of border patrol sedan) and United 
States v Hill, 626 F 2d 429, 435-36 & n.9 (5th Cir. 1980) (defendant arrested when, after twice refusing 
to consent to search during brief interrogation, requested to accompany agent to airline's private office 
for further interrogation) and United States v Deggendorf, 626 F.2d 47, 53 (8th Cir.) (defendant ar
rested when taken from “police room" in airport to United States Attorney’s office in same city), cert, 
denied, 449 U.S. 986 (1980).

Because the admissibility of the fruits of such police-suspect encounters may turn on a court’s ability 
to draw a clear line between investigatory stops and full-fledged arrests, the need for consistent analyti
cal standards is essential. This term in United States v White. 648 F.2d 29 (D.C. Cir. 1981). the District 
of Columbia Circuit outlined several factors to help distinguish between investigatory stops and arrests. 
Id. at 34 In (Chile two police officers approached the defendants’ car with guns drawn—but not 
pointed or raised—and ordered the two occupants out of the car. Id. at 31-32. Upon exiting the car. 
one defendant dropped a tinfoil packet containing heroin. Id. at 32. The court characterized the en
counter prior to the discovery of the drug as an investigatory stop. Id. at 34-35. To reach this conclu
sion. the court considered “the officer’s intent in stopping the citizen; the impression conveyed to the 
citizen as to whether he was in custody or only briefly detained for questioning; the length of the stop; 
the questions, if any, asked; and the extent of the search, if any, made." Id. at 34 (footnotes omitted).

63. U.S. Const, amend. IV. But cf. United States v. Basso, 632 F.2d 1007, 1013-14 (2d Cir. 1980) 
(arrest warrant issued for violation of probation subject to “somewhat looser standards" than regular 
arrest warrant), cert, denied, 101 S. Ct. 1480 (1981).

64. 442 U.S. 200 (1979).
65. Id. at 212.
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for questioning.66 Although police did not inform the defendant that he was 
under arrest, they would have physically restrained him had he attempted to 
leave.67 The Court held the seizure to be a violation of the fourth amend
ment,68 despite the absence of a formal arrest.

Although probable cause is a prerequisite to a valid arrest, warrants are un
necessary in many cases.69 In United States v. Watson70 the Supreme Court 
endorsed the common law rule that police may make a warrantless public fel
ony arrest based solely on probable cause.71 Although Watson expressly left 
open whether and under what circumstances police may enter a residence to 
make an arrest,72 in United States v. Santana73 the Court upheld a warrantless 
arrest in the vestibule of a suspect’s home.74 The Court emphasized, however, 
that the arrest began in a public place75 and that the doctrine of hot pursuit 
justified the arrest.76 Last term in Payton v. New York77 the Court finally de
cided that the authority to make valid warrantless arrests dissolves at the 
threshold of a private dwelling.78 The Payton Court held that in the absence 
of exigent circumstances79 police cannot make a warrantless and nonconsen- 
sual entry into a suspect's home to effectuate a routine felony arrest.80 After 
reviewing the reasons considered in Watson for upholding warrantless arrests 
in public,81 the Court concluded that “neither history nor this Nation’s experi-

66. id.
67. Id. At least one circuit has held, however, that the officer’s “subjective intentions are not control

ling as to when an arrest occurs.” United States v. Gomez, 633 F.2d 999, 1007 n 10 (2d Cir. 1980), cert, 
denied. 101 S. Ct 1695 (1981). But see United States v. White, 648 F.2d 29, 34 & n.22 (D C. Cir. 1981) 
(officer’s intent a factor in determining when arrest occurs).

68. Id. at 216.
69. United States v. Watson, 423 U.S. 411, 416-17 (1976); see Gerstein v. Pugh, 420 U.S. 103. 113 

(1975) (requiring magistrate’s review prior to every arrest intolerable handicap to law enforcement).
70. 423 U.S. 411 (1976).
71. Id at 414, 421; accord. United States v Bush. 647 F.2d 357, 366 (3d Cir 1981) (warrantless 

public arrest valid when agents had probable cause to believe defendant trafficking in narcotics); 
United States v. George, 625 F.2d 1081, 1086 (3d Cir. 1980) (warrantless public arrest valid when U.S. 
Marshal aware defendant in violation of bail conditions).

72. 423 U.S. at 418 n.6.
73. 427 U.S. 38 (1976).
74. Id at 42-43. But cf. United States v. Johnson, 626 F.2d 753, 755-57 (9th Cir. 1980) (warrantless 

arrest of defendant in doorway of home invalid because defendant not in view of secret service agents 
as agents approached and because initial exposure of defendant gained by misrepresentation; Santana 
distinguished)

75. 427 U.S. at 42.
76. Id. at 43. For recent cases applying a “hot pursuit” exception to the warrant requirement, see 

note 137 infra.
77 445 U.S. 573 (1980).
78. Id. at 576.
79. Several courts have recognized that a warrantless entry into a home to make an arrest is permis

sible if exigent circumstances are present. See, e.g.. United States v. Haynie, 637 F 2d 227, 235 (4th Cir. 
1980) (entry into house to make warrantless arrest justified when officers unable to locate fourth partici
pant in narcotics drop and when officers had reasonable belief defendant hidden in house), cert denied, 
101 S. Ct. 2051 (1981); United States v. Williams, 633 F.2d 742, 744 (Sth Cir. 1980) (entry into house to 
make warrantless arrest justified when safety of government informant jeopardized by defendants’ im
minent discovery of bogus cocaine); United States v. Acevedo, 627 F.2d68, 70-71 (7th Cir.) (entry into 
apartment to make warrantless arrest justified when agents reasonably feared defendant’s escape before 
warrant secured), cert, denied, 449 U.S. 1021 (1980).

80. 445 U.S. at 576.
81. The Court in Watson had noted that historically warrantless arrests were valid not only under 

the English rule that prevailed in most jurisdictions when the fourth amendment was written, but also 
pursuant to the express statutory provisions adopted by a majority of the states. 427 U.S. at 418-22. In
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ence requires us to disregard the overriding respect for the sanctity of the home 
that has been embedded in our traditions.”* 82 83

addition, several federal statutes authorize warrantless arrests by certain federal agents. See, e.g., 18 
U.S.C. § 3052 (1976) (FBI agents); id § 3053 (U.S. Marshals); id. § 3061 (a)(2)-(3) (Postal Service in
spectors); 21 U.S.C. § 878(3) (1979 Supp. Ill) (Drug Enforcement Administration agents); 26 U.S.C. 
§ 7607(2) (1976) (customs officers).

82. 445 U.S. at 601.
83. 101 S. Ct. 1642 (1981).
84. Id. at 1644-45. The Supreme Court assumed that the agents had probable cause to believe the 

suspect, Lyons, was at the house searched by the agents. Id. at 1647 n.6.
85. Id. at 1644-45.
86 Id. at 1644, 1649. The Court noted the significant potential for abuse that would exist if police 

officers, acting alone and in the absence of exigent circumstances, could decide whether significant 
justification existed to search the home of a third party for the subject of an arrest warrant. Id. at 1649 
(citing Lankford v. Gelston. 364 F.2d 197 (4th Cir. 1966) (300 homes searched pursuant to arrest war
rants for two fugitives)). Although a judicial determination of probable cause is made on the issuance 
of both search and arrest warrants, Justice Marshall emphasized that the two warrants differ in the 
precise interest each protects. Id. at 1648. Arrest warrants prevent unreasonable seizures of an individ
ual before probable cause is established, whereas search warrants safeguard the sanctity of one’s home 
and possessions by requiring a showing of probable cause that the object of a search is located in a 
particular place. Id.

In dissent. Justice Rehnquist protested that “the simple Aristotelian syllogism which the Court em- 
ployfed]” was inadequate to resolve the issue at bar. Id. at 1654 (Rehnquist, J., with White. J., dissent
ing) He insisted that the Court instead should balance the government’s “compelling” interests in 
apprehending subjects of outstanding arrest warrants against the privacy interests that might be 
abridged during the execution of those warrants. Id. Justice Rehnquist argued that the interference 
with those privacy interests would not be “nearly as significant as suggested by the Court” because an 
arrest warrant limits the scope of the search to areas in which the fugitive might hide. Id. He concluded 
that “the application of the traditional ‘reasonableness’ standard of the fourth amendment does not 
require a separate search warrant in a case such as this.” Id. at 1655.

87. 18 U.S.C. § 3109 (1976). Although the statute refers only to the circumstances when an officer 
may break and enter “to execute a search warrant,” id., the Supreme Court has intenrreted the statute 
to apply to entries made to effectuate arrests. See Sabbath v. United States, 391 U.S. 585, 588 (1968) 
(validity of entry by federal officer to make arrest without warrant “must be tested by criteria identical 
with those embodied in [§ 3109]”) (quoting Miller v. United States, 357 U.S. 301, 306 (1958)).

This term in Steagald v. United States^ the Supreme Court extended the 
fourth amendment’s protections of the sanctity of the home. In Steagald, Drug 
Enforcement Administration agents, acting pursuant to a warrant for the arrest 
of an individual suspected of violating federal narcotics laws, entered and 
searched Steagald’s home, where they believed the suspect was hiding.84 Al
though the agents did not find the suspect, they nevertheless discovered co
caine and other incriminating evidence that subsequently was admitted at trial 
to convict Steagald.85 In reversing Steagald’s conviction, the Court ruled that, 
absent exigent circumstances or consent, the fourth amendment bars law en
forcement officers from searching for the subject of an arrest warrant in the 
home of a third party without first obtaining a search warrant.86 Thus, not 
even a valid arrest warrant gives police unfettered authority to enter homes in 
pursuit of criminal suspects.

In addition to constitutional limitations, a federal statute regulates the man
ner in which arrest warrants may be executed. Generally, an officer who has 
constitutional authorization to enter a home must announce his authority and 
purpose before entering, and he may resort to forcible entry only if he is re
fused admittance.87 If the officer is virtually certain, however, that such an 
announcement would be a useless gesture because the person to be arrested 
already knows of the officer’s presence and purpose, courts may relax the re
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quirement.88 In addition, the Supreme Court in Payton v. New York™ indi
cated that when the officer has an arrest warrant supported by probable cause, 
the person to be arrested must allow the officer to enter his home.90

An unlawful arrest or seizure neither precludes prosecution91 nor invalidates 
a subsequent conviction.92 The exclusionary rule provides the primary sanc
tion for an unlawful arrest or seizure by requiring the suppression of any evi
dence gained as a result.93

SEARCH WARRANTS

Under the fourth amendment, a neutral and detached magistrate may issue 
a warrant only upon a finding of probable cause.94 This term, in Steagald v. 
United States^ the Supreme Court rejected the government’s reliance on an 
arrest warrant to justify the police search of a third party’s home for the pur
pose of arresting a suspect named in the warrant.96 The Court was concerned 
that police might use an arrest warrant as a pretext for making a random

88. Miller v. United States, 357 U.S. 301, 310 (1958).
89. 445 U.S. 573 (1980).
90. Id at 602-03.
91 See Davis v. Muellar, 643 F.2d 521, 525 n.7 (8th Cir. 1981) (state court prosecution valid despite 

claim defendant arrested in violation of extradition ordinance); United States v. Basso, 632 F.2d 1007, 
1011 (2d Cir 1980) (prosecution valid despite claim arrest warrant insufficient), ceri, denied, 101 S. Ct. 
1480 (1981).

92. See Frisbie v. Collins. 342 U.S. 519, 522-23 (1952) (conviction valid despite claim defendant 
forcibly seized, handcuffed, blackjacked, and transported across state line for murder trial); Virgin Is
lands v. Josiah, 641 F.2d 1103, 1105 (3d Cir. 1981) (conviction valid despite claim affidavit supporting 
arrest warrant insufficient); United States v. Reed, 639 F.2d 896, 900-01 (2d Cir. 1981) (conviction valid 
despite claim defendant tricked into boarding plane and forced to lie on floor for 30 minutes with 
cocked gun held to head); Weddell v. Meirhenry, 636 F.2d 211, 214-15 (8th Cir. 1980) (conviction valid 
despite claim defendant arrested in violation of extradition statute), cert, denied, 101 S. Ct. 2024 ( 1981 ).

The Second Circuit has ruled, however, that circumstances and methods of arrest that are so egre
gious as to “shock the conscience” may taint a subsequent prosecution or conviction United States v. 
Toscanino, 500 F.2d 267, 274-79 (2d Cir. 1974) (government must answer claim defendant brutally 
tortured and interrogated for three weeks). Bui cf. Lujan v. Gengler, 510 F.2d 62, 65 (2d Cir.) (due 
process not violated despite claim defendant abducted by federal agents; Toscanino limited and distin
guished on ground defendant failed to claim torture, terror, or custodial interrogation), cert, denied. 421 
U.S. 1001 (1975).

93. See notes 572-665 infra and accompanying text (discussing exclusionary rule).
94 Steagald v. United States, 101 S. Ct. 1642, 1647-48 (1981). The Steagald court explained the 

fourth amendment warrant requirement in the following way:

The purpose of a warrant is to allow a neutral judicial officer to assess whether the police have 
probable cause to make an arrest or conduct a search. As we have often explained, the place
ment of this checkpoint between the Government and the citizen implicitly acknowledges that 
an “officer engaged in the often competitive enterprise of ferreting out crime” . . . may lack 
sufficient objectivity to weigh correctly the strength of the evidence supporting the contem
plated action against the individual’s interests in protecting his own liberty and the privacy of 
his home.

Id. (quoting Johnson v. United States, 333 U.S. 10, 14 (1948)). See also Lo-Ji Sales, Inc. v. New York. 
442 U.S. 319, 327 (1979) (town justice who issued warrant and participated in general search executed 
thereunder acted not as detached judicial officer but as “adjunct law-enforcement officer”); Connally v. 
Georgia, 429 U.S. 245, 250 (1977) (per curiam) (justice of peace who receives fee only if warrant issues 
not neutral and detached); Coolidge v. New Hampshire, 403 U.S. 443, 449-53 (1971) (Stewart, J . with 
Douglas, Brennan & Marshall, JJ., and with Harlan, J., concurring in pertinent part) (state attorney 
general who acted as chief investigator and prosecutor of case not neutral and detached).

95. 101 S. Ct. 1642 (1981).
96. Id. at 1644, 1649.
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search based on suspicions not amounting to probable cause.97 Consequently, 
the Court held that, without either exigent circumstances or consent, police 
seeking to enter a third party’s home to arrest a suspect must first procure a 
search warrant, and thus submit their determination of the suspect’s wherea
bouts to the scrutiny of a neutral and detached magistrate.98

Rule 41(a) of the Federal Rules of Criminal Procedure provides that only a 
federal magistrate or state judge may issue a federal warrant.99 Whether state 
or federal, a warrant must specify with particularity the place to be searched 
and the persons or things to be seized.100 The description of the place to be 
searched must be sufficiently particular to enable the executing officers to as
certain and identify it with reasonable effort.101 Similarly, the persons or 
things to be seized must be described with sufficient particularity to leave 
“nothing ... to the discretion of the officer executing the warrant.’’102 Thus,

97. Id. at 1649.
98. Id. at 1644, 1649.
99. Fed. R. Crim P. 41(a).
100. U.S. Const, amend IV; Fed R. Crim. P. 41(c); see. e.g. Andresen v. Maryland. 427 U.S. 463. 

480 (1976) (particularity requirement prevents “general, exploratory rummaging in person’s belong
ings"): Marron v. United States, 275 U.S. 192, 196 (1927) (particularity requirement prevents "general 
searches" under warrant); United States v. Bithoney, 631 F.2d 1, 2 (1st Cir. 1980) (particularity require
ment minimizes "likelihood of random excursions by executing officers"), cert, denied. 449 U.S. 1083 
(1981).

101. Steele v. United States, 267 U.S. 498, 503 (1925); see United States v. Lewis, 621 F.2d 1382, 
1389-90 & n.5 (5th Cir. 1980) (adequate description of densely wooded tract in rural area when warrant 
specified directions to tract and aerial photograph attached to warrant), cert, denied. 101 S. Ct. 1400 
(1981).

102. Marron v. United States, 275 U.S. 192, 196 (1927). Although the particularity clause applies 
especially to “catch-all” phrases in warrants that describe the items to be seized in general terms, courts 
often have found such warrants valid. See. e.g.. Andresen v. Maryland. 427 U.S. 463. 479-82 (1976) 
(warrant in part authorizing seizure of “fruits, instrumentalities and evidence of crime at this [time] 
unknown" sufficiently particular because read in context clause authorized seizure of evidence relevant 
to crime of false pretenses concerning particular land parcel); United States v. Coppage, 635 F.2d 683, 
687 (8th Cir. 1980) (warrant authorizing seizure of "books, records, chemical equipment, and personal 
papers relating to manufacture and distribution of methamphetamine” sufficiently particular because 
limited search to items related to specific drug violation); United States v. Williams. 633 F.2d 742. 745- 
46 & n.5 (8th Cir. 1980) (warrant describing particular types of documents and records sought and 
specifying relation to certain crimes sufficiently particular); United States v. Bithoney. 631 F 2d I, 2-3 
(1st Cir. 1980) (warrant authorizing seizure of certain specified documents “all of which constitute 
evidence, fruits and instrumentalities of the crime of conspiracy to defraud the United States Social 
Security Administration" sufficiently particular because search limited to documents relating to con
spiracy), cert, denied, 449 U.S. 1083 (1981); United States v. Bright, 630 F.2d 804. 812 (5th Cir. 1980) 
(warrant authorizing seizure of currency sufficiently particular despite failure to include all serial num
bers because not all numbers known); United Slates v. Dennis, 625 F.2d 782, 792 (8th Cir. 1980) (war
rant authorizing seizure of “certain books and records (or items of evidence) relating to the extortionate 
credit transaction business” sufficiently particular because description of "permissible generic class and 
set reasonable parameters for the search”); United States v. Vargas, 621 F.2d 54. 55-56 (2d Cir.) (war
rant authorizing seizure of “quantity of cocaine, its containers and documentary evidence relating to 
the smuggling of said cocaine from Lima, Peru to the United States" sufficiently particular because did 
not authorize "broad roving commission”), cert, denied. 449 U.S. 854 (1980).

The Supreme Court has stressed that "the constitutional requirement that warrants must particularly 
describe the ‘things to be seized’ is to be accorded the most scrupulous exactitude when the things are 
books and the basis for their seizure is the ideas which they contain . No less a standard could be 
faithful to First Amendment freedoms." Stanford v. Texas, 379 U.S. 476. 485 (1965). But see United 
States v. Espinoza, 641 F.2d 153, 164-65 (4th Cir. 1981) (warrant authorizing seizure of “obscene 
magazines including, but not limited to magazines entitled ‘Erotic Hands’ ” sufficiently particular be
cause description within “practical margin of flexibility permitted by constitutional requirement of par
ticularity”).

Searches of law offices for documentary materials raise particularly troublesome issues because such 
searches threaten the attorney-client relationship by jeopardizing interests protected by the fourth, fifth, 
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when a law enforcement officer seizes evidence not specified in the warrant, a 
court may suppress that evidence as beyond the scope of the authorized 
search.* 103 104

and sixth amendments. See generally Bloom, The Law Office Search: An Emerging Problem and Some 
Suggested Solutions. 69 Geo. L.J. 1 (1980).

103. A warrant to search premises does not by itself empower officers to search the owner’s person. 
See United States v. Sporleder, 635 F.2d 809, 813 (10th Cir. 1980) (because warrant authorized search 
of premises and not defendant, methamphetamine found on defendant during search suppressed); cf. 
Ybarra v. Illinois. 444 U.S. 85, 91-92 (1979) (because warrant authorized only search of tavern and 
employee, heroin uncovered during pat-down of patron suppressed). Compare United States v. Cole. 
628 F.2d 897, 899 (5th Cir. 1980) (because warrant authorized search only of apartment, pistol uncov
ered in pat-down of defendant during execution of warrant suppressed), cert, denied. 101 S. Ct. 1763 
(1981) with id. at 899-900 (search of truck parked in carport attached to rear of apartment within scope 
of warrant authorizing search of apartment)

This term in Michigan v. Summers, 101 S. Ct. 2587 (1981), the Supreme Court did not reach the issue 
whether a warrant to search certain premises authorizes the search of persons found therein. Id at 
2590. The Court held, however, that for fourth amendment purposes, a valid warrant to search for 
contraband implicitly carries with it the limited authority to detain the occupants at the premises while 
a proper search is conducted. Id. at 2594.

The seizure of items not named in a warrant is permissible if those items bear a “reasonable relation” 
or “logical nexus" to objects listed in the warrant. See United States v. Gentry. 642 F.2d 385, 387 (10th 
Cir 1981) (lab equipment and related documents within scope of warrant authorizing seizure of 
methamphetamine sulfate); cf. United States v. Graham, 638 F.2d 1111, 1114 (7th Cir.) (shoulder purse 
carried bv defendant at time police executed search within scope of warrant authorizing search of 
defendant’s person), cert, denied, 101 S. Ct. 1748 (1981).

104. 438 U.S. 154 (1978).
105. Id. at 171-72. A defendant may challenge only the statements of the affiant, not those of the 

nongovernmental informant. Id. at 171; see United States v. Schauble, 647 F.2d 113, 117 (10th Cir. 
1981) (although informant may have lied in telling police affiant of personal observation of marijuana 
at defendant's home warrant valid because defendant did not show affiant knowingly and recklessly 
included false information in affidavit). The Supreme Court has left open the issue whether the govern
ment must reveal the identity of the confidential informant after the defendant makes a showing that 
warrants a Franks hearing. Id. (citing Franks v. Delaware, 438 U.S. 154, 170 (1978)).

A court may use its supervisory power under the Franks rationale to suppress evidence not excluda
ble under fourth amendment analysis. See United States v. Cortina, 630 F.2d 1207, 1214-16 & n.5 (7th 
Cir. 1980) (supervisory power of court authorized suppression of documents found in search despite 
lack of legitimate expectation of privacy in all documents seized; affiant FBI agent lied to magistrate in 
obtaining warrant and later to trial judge at suppression hearing); United States v. Barnes. 604 F.2d
121. 153 n.17 (2d Cir 1<>79) (dictum) (supervisory power arguably may require hearing in interest of 
proper administration of justice although intentional misstatement of fact not material to probable 
cause), cert dented. 446 U.S. 907 (1980).

106. 438 U.S. at 171. The defendant must make a substantial preliminary showing before the trial 
court need call for a Franks hearing. IdM 171;jee United States v. Schauble. 647 F.2d 113, 117 (10th 
Cir. 1981) (mere allegations of deliberate falsehood or reckless disregard for truth insufficient ground 
for evidentiary hearing under Franks unless accompanied by “offer of proof’).

Furthermore, the defendant "should point out specifically the portion of the warrant affidavit that is 
claimed to be false; and (these allegations] should be accompanied by a statement of supporting rea
sons. Affidavits or sworn or otherwise reliable statements of witnesses should be furnished, or their 
absence satisfactorily explained." 438 U.S. at 171.

107. Id at 171. Compare United States v. Cortina, 630 F.2d 1207, 1213 (7th Cir. 1980) (warrant 
invalid because numerous inconsistencies between FBI agent’s affidavit, contact reports, and inform
ant’s grand jury testimony supported district court determination that agent lied to magistrate to pro

Effects of Inaccuracies in Affidavits. Inaccuracies in a supporting affida
vit may justify invalidating a warrant. In Franks v. Delaware'04 the Supreme 
Court identified those limited circumstances that mandate an evidentiary hear
ing when a defendant challenges the veracity of statements contained in such 
an affidavit.105 Under Franks, a defendant must offer proof that demonstrates 
the affiant's knowing and intelligent falsehood or reckless disregard for the 
truth;106 allegations of either negligence or innocent mistake are insufficient.107 
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Furthermore, the defendant must establish that the challenged statement was 
essential to the finding of probable cause.108 If the defendant successfully 
challenges the veracity of the affidavit,109 a court must void the search warrant 
and exclude the fruits of the search.110

cure warrant) with United States v Bradsby, 628 F.2d 901, 904 (5th Cir. 1980) (warrant valid because 
anv errors in affidavit unintentional or insubstantial).

108. 438 U.S. at 171-72; see, e.g.. United States v. Tucker, 638 F.2d 1292, 1298-99 (5th Cir. 1981) 
(warrant valid because information in two paragraphs of affidavit challenged as stale and conclusory 
was unnecessary to probable cause finding); United States v. Hampton, 633 F.2d 927, 929 (10th Cir. 
1980) (warrant valid because misidentification of FBI agent to whom third party confessed "not fatal to 
ultimate finding of probable cause”), cert, denied. 449 U.S. 1128 (1981); United States v. Federbush, 625 
F.2d 246. 252 (9th Cir. 1980) (warrant valid because inaccuracies in affidavit not material to probable 
cause determination); United States v. Gill, 623 F.2d 540. 545 (8th Cir.) (dictum) (warrant valid be
cause affidavit's mischaracterization of building to be searched as single family dwelling not fatal to 
finding of probable cause), cert, denied, 449 U.S. 873 (1980); Chin v. United States, 622 F.2d 1090, 1092 
(2d Cir 1980) (warrant valid despite deliberate falsehoods in one affidavit because prior affidavit ade
quately supported probable cause finding), cert, denied. 101 S. Ct. 1375 (1981).

109. To succeed at a Franks suppression hearing, the defendant must establish his allegations by a 
preponderance of the evidence. 438 U.S. at 156; accord. United States v. Cortina, 630 F.2d 1207, 1213 
(7th Cir. 1980). One court of appeals has posed, without resolving, the issue whether Franks applies in 
administrative settings. See United States V. DePoli. 628 F.2d 779, 784-85 (2d Cir. 1980) (questioning 
applicability of Franks criteria to IRS request that Post Office watch defendant’s mail).

110. 438 U.S. at 156; accord, United States v. Cortina, 630 F.2d 1207. 1213 (7th Cir. 1980).
111. U.S. Const, amend. IV.
112. See Fed. R. Crim. P. 41(c), (d) (procedures for issuance, execution, and return of search 

warrants).
113. See. e.g., 18 U.S.C. § 3105 (1976) (limiting persons authorized to serve search warrant); id. 

§3109 (limiting situations when forcible entry to execute search warrant permitted); 21 U.S.C. § 879 
(1976) (allowing execution of search warrants “at any time” in certain narcotics cases).

114. United States v Bedford, 519 F.2d 650, 653-54 & n.l (3d Cir 1975), cert, denied, 424 U.S. 917 
(1976). A stale search warrant may be subject to the requirements of rule 41 if federal officers partici
pate extensively in its issuance and execution. See United States v. Pennington, 635 F.2d 1387, 1389 
(10th Cir 1980) (search executed by state officer “federal search” because United States magistrate 
issued warrant in connection with alleged violation of federal law and because Assistant United States 
Attorney arranged for state drug agent to go before magistrate in effort to secure warrant), cert, denied, 
101 S. Ct. 2018 (1981).

115. See notes 102-03 supra (citing cases involving scope of warrants under various factual settings); 
cf. United States v. Graham, 638 F.2d 1111, 1114 (7th Cir.) (scope of search of person made pursuant 
to warrant broader than that permitted as incident to arrest), cert, denied. 101 S Ct. 1748 (1981); United 
States v. Williams, 623 F.2d 535, 536 (8th Cir.) (per curiam) (scope of warrant describing only drugs to 
be seized included seizure of defendant's plumbing bill and pictures because “logical nexus exists be
tween the items in question and (defendant’s) criminal behavior”), cert, denied, 449 U.S 954 (1980). 
See also United States v. Gagnon, 635 F.2d 766, 769 (10th Cir. 1980) (once search warrant fully exe
cuted and fruits of search secured, authority under warrant expires and further governmental intrusion 
must cease).

116. Fed. R. Crim. P 41(c). Rule 41(h) defines “daytime” as the period between 6:00 a m. and 10:00 
p.m. Id. 41(h).

Attacks on the Execution of Search Warrants. A defendant may chal
lenge the execution of a federal search warrant if the government fails to com
ply with the fourth amendment,111 rule 41 of the Federal Rules of Criminal 
Procedure,112 or other applicable federal statutes.113 State warrants need com
ply only with the fourth amendment.114 An otherwise valid search violates the 
fourth amendment if it exceeds the scope authorized by the warrant.115

Rule 41(c) requires that a federal warrant be executed within ten days of its 
issuance and during daytime hours unless a nighttime search is supported by 
good cause and specifically provided for in the warrant.116 Except in exigent 
circumstances, federal law requires that an officer knock, announce his identity 
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and purpose, and be refused admittance before the officer may break into a 
residence to execute a search warrant.117 Rule 41(d) further requires the of
ficer to prepare an inventory of the items seized and to return a copy of the 
inventory and the warrant to the issuing magistrate upon completion of the 
search.118

Despite the many restrictions on the issuance and execution of warrants, 
courts appear hesitant to suppress evidence for merely technical violations un
less the defendant can prove prejudice.119 The Ninth Circuit’s decision this 
term in United States v. Johnson™ demonstrates this judicial reluctance to 
enforce strictly the requirements of rule 41. In Johnson, the defendant chal
lenged the federal search warrant, which a San Diego police officer had se
cured through telephone contact with an Assistant United States Attorney and 
a federal magistrate.121 The court of appeals determined that the challenged 
actions “entailed no less than four technical violations of the telephonic search 
warrant procedure described by Rule 41(c)(2).”122 Nevertheless, the panel ma

ll?. 18 U.S.C. § 3109 (1976). The Tenth Circuit this term adopted the Ninth Circuit's view of the 
knock-notice requirement of section 3109 as “incorporated into the Fourth Amendment.” United 
States v Baker, 638 F.2d 198, 202 n.7 (10th Cir 1980) (citing United States v. Valenzuela, 596 F.2d 824, 
830 (9th Cir.), cert, denied, 441 U.S. 965 (1979)).

Courts generally allow “no-knock” entries when compliance with section 3109 “would create palpa
ble peril to lives of law enforcement officers.” United States v. McShane, 462 F.2d 5, 6 (9th Cir 1972); 
see United States v. Kane, 637 F.2d 974. 978 & n.7, 980 (3d Cir. 1981) (non-compliance with § 3109 
justified when officers executing warrant knew four suspects inside house armed); United States v. 
Whitney. 633 F.2d 902, 910 (9th Cir. 1980) (non-compliance with § 3109 justified when officers execut
ing warrant reasonably believed defendant, convicted felon known to be dangerous, armed with hand
gun inside own home), cert, denied, 101 S. Ct 1717 (1981). Another exigent circumstance that excuses 
an officer’s failure to knock and give notice is the possibility of destruction of evidence. See United 
States v. Whitney. 633 F.2d 902, 910-11 (9th Cir. 1980) (non-compliance with § 3109 justified when 
officers executing warrant reasonably believed defendant in upstairs portion of house used for cutting 
and storage of heroin), cert, denied, 101 S. Ct. 1717 (1981). In addition, the officer need not announce 
his authority and purpose when the officer is certain that the suspect already knows the officer's pur
pose Ker v. California, 374 U.S. 23, 40-41 (1963); id. at 47 (Brennan, J., with Warren, C.J . Douglas & 
Goldberg, JJ.. concurring in part and dissenting in part).

When an officer does comply with section 3109, however, the time that must elapse between the 
officer’s announcement and his entry may vary with the exigencies of the circumstances. See United 
States v Jackson, 585 F.2d 653, 662 (4th Cir. 1978) (simultaneous entry of many officers permissible 
when illegal gambling materials sought susceptible to immediate destruction) Moreover, the defend
ant has the burden of showing that an officer violated this statute. See United States v Gardner. 553 
F.2d 946, 949 (5th Cir 1977) (challenge to search alleging violation of § 3109 dismissed because no 
pnma facie showing by defendant that officer failed to announce identity or purpose), cert, denied. 434 
U.S. 1087 (1978).

118. Fed. R. Crim. P. 41(d).
119. See, eg, United States v. Pennington, 635 F.2d 1387, 1390 (10th Cir. 1980) (although search 

officer not “civil officer of the United States” or "person so authorized by the President” as required by 
rule 41(c), evidence obtained in search not suppressed because defendant not prejudiced and because 
officer did not intentionally or deliberately violate rule), cert, denied, 101 S. Ct. 2018 (1981); United 
States v. Marx, 635 F.2d 436, 441 (5th Cir. 1981) (although officer failed to deliver copy of search 
warrant to party whose premises searched until day after search, search not invalid absent showing of 
prejudice); United States v. Burke, 517 F.2d 377, 386-87 (2d Cir. 1975) (although warrant violated rule 
41 in three ways, suppression not required unless defendant prejudiced or officer deliberately violated 
rule).

120. 641 F.2d 652 (9th Cir. 1980).
121. Id. at 653-54.
122. Id. at 656. The court identified the following as violations: (1) an agent other than the request

ing agent read the duplicate original warrant over the phone to the magistrate in violation of rule 
41(c)(2)(B); (2) the requesting agent failed to sign the duplicate original warrant in violation of rule 
41(c)(2)(C); (3) the magistrate did not place the requesting agent under oath in violation of rule 
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jority declined to suppress the cocaine seized pursuant to the challenged war
rant and, over a dissenting opinion, affirmed Johnson’s conviction.* 123

41(c)(2)(D); and (4) the magistrate failed to record the call in which the warrant was requested also in 
violation of rule 41(c)(2)(D). 641 F.2d at 656.

123. Id. at 659.
124. Id. at 656.
125. Id.
126. Id.
127. td. at 657.
128. United States v. Santana, 427 U.S. 38, 43 (1976) (citing Vale v. Louisiana, 399 U.S. 30. 35 

(1970)); see. eg.. United States v. Allison, 639 F.2d 792, 794 (D C. Cir. 1980) (police may enter motel 
room to prevent destruction of contraband when defendant aware of accomplice's arrest, gun report
edly in room, and strong probable cause that evidence present); United States v. Brown. 635 F 2d 1207, 
1210 (6th Cir. 1980) (police may stop car and search trunk when likely that evidence would be de
stroyed if car eluded police); United States v. Gray, 626 F.2d 102, 105 (9th Cir. 1980) (police may 
conduct warrantless search when likely evidence would be destroyed); United States v. Hensler. 625 
F 2d 1141, 1142-43 (4th Cir. 1980) (sheriff may seize vessel to preserve evidence when grounded ship 
may sink or be taken out to sea), cert, denied. 101 S. Ct. 1513 (1981).

129 See, eg., Cady v. Dombrowski, 413 U.S 433, 337 (1973) (concern for general public’s safety 
permits warrantless search); United States v Jones, 635 F.2d 1357, 1360-61 (Sth Cir. 1980) (shooting 
incident justifies warrantless entry when police reasonably believe public in danger); United States v. 
Williams. 626 F.2d 697, 703 (9th Cir.) (report of bomb supports warrantless search of suspect's purse), 
w/. denied, 449 U.S. 1020 (1980).

130 See, eg., United States v. Allison, 639 F.2d 792, 793 (D.C. Cir. 1980) (alleged presence of gun in 
room allows warrantless entry and search for protection of officers); United States v. Coffman, 638 F.2d 
192, 196-97 (10th Cir. 1980) (same); United States v. Gardner, 627 F.2d 906. 909-911 (9th Cir. 1980) 
(gun and multiple entrances to house justify search of entire house); United States v. Alfrey, 620 F.2d 
551, 555 (5th Cir.) (customs officials' limited inspection of ship for additional passengers permissible for 
self-protection), cerZ. denied, 449 U.S. 938 (1980); cf. United States v. Rigales. 630 F.2d 364, 367 (5th 
Cir. 1980) (warrant required because bulging leather case in car outside of suspect’s reach and therefore 
no threat to police); United States v. Adams. 621 F.2d 41, 44-45 (1st Cir. 1980) (agent's knowledge of 
escaped convict’s location two weeks prior to search and lack of cause to fear weapons precludes 
exigency).

The majority in Johnson reasoned that because the warrant’s shortcomings 
did not involve constitutional violations of rule 41, the government was guilty 
of only “nonfundamental noncompliance.”124 It explained that such noncom
pliance with rule 41 requires suppression only when the defendant incurs 
prejudice "in the sense that the search might not have occurred or would not 
have been so abrasive if the Rule had been followed,”125 or when the officer 
has deliberately disregarded the rule.126 Although admonishing both the 
courts and enforcement officers to comply with the letter of rule 41, the major
ity opinion concluded that “the spirit of Rule 41 met with full compliance” and 
that strict application of the rule’s standards was unnecessary in this case.127 
Because the majority did not discuss what might constitute a constitutional 
violation of rule 41, however, its opinion sheds little light on the apparently 
critical distinction between “fundamental” and “nonfundamental” 
noncompliance.

warrantless searches based on probable cause

Exigent Circumstances. Police may conduct a warrantless search sup
ported by probable cause to prevent the destruction of evidence,128 or to pro
tect the public129 or the police.130 The preservation of evidence rationale 
requires that an officer make a strong showing that he had probable cause to 
suspect the imminent destruction of evidence and, therefore, did not have time 
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to obtain a warrant.131 Similarly, under the “endangered life” rationale, the 
officer must substantiate his belief that a life-threatening situation existed.132 
Both rationales rely on the court’s objective evaluation of the asserted 
exigency.133

This term the Tenth Circuit held that an agent’s inability to remove all the 
marijuana found in a barn on the effective date of the search warrant consti
tuted an exigent circumstance justifying the officers’ continued overnight pres
ence.134 The court reasoned that the agent’s responsibility to secure the 
evidence outweighed the minimal intrusion his presence on the uninhabited 
property caused.135 Both the Eighth and Ninth Circuits have held that the 
exigent circumstance exception to the warrant requirement remains in effect 
while the police attempt to end the exigency.136

The Supreme Court has held that police in continuous “hot pursuit” of a 
suspect may enter a building to continue the search for a suspect137 or for 
dangerous weapons police may reasonably believe present.138 This term the

131. See Vale v. Louisiana. 399 U.S. 30, 34 (1970) (no exigency when no one present to destroy 
evidence); United States v. Allison. 639 F 2d 792, 794 (D.C. Cir. 1980) (exigency found when police 
informed that suspect could destroy evidence). In determining the existence of exigent circumstances, 
courts balance the suspect's strong privacy interests against the risk that delay will engender injury or 
the destruction of evidence. United States v. Acevedo. 627 F.2d 68, 70 (7th Cir.), rw denied. 449 U.S. 
1021 (1980).

132. See United States v. Williams, 626 F.2d 697, 703 (9th Cir) (report of bomb to police substanti
ates warrantless search of suspect’s purse), cert, denied. 449 U.S 1020 (1980); United States v Kinney, 
638 F.2d 941. 944 (6th Cir. 1981) (when suspect arrested in crowd and no weapons or accomplices 
present, officer did not demonstrate basis to search suspect’s apartment).

133. See United States v Kinney, 638 F.2d 941, 944 (6th Cir. 1981) (because no objective facts 
support warrantless search, search held invalid); United States v. Selby, 630 F.2d 1292. 1295 (8th Cir 
1980) (objective standard used to evaluate reasonableness of officer’s belief that exigent circumstances 
exist).

The District of Columbia Circuit has identified several factors to be used in determining the presence 
of exigent circumstances. Dorman v. United States, 435 F.2d 385, 392-93 (D.C. Cir. 1970) The criteria 
identified in Dorman include the following: (1) the gravity of the offense involved; (2) the reasonable
ness of the arresting officer’s belief that the suspect is armed; (3) the strength of the showing of proba
ble cause; (4) the strength of the arresting officer’s belief that the suspect is on the premises. (5) the 
likelihood that the suspect would escape if not immediately apprehended; (6) the character of the of
ficer’s entry; and (7) tne time of the day. Id.

134. United States v. Gagnon, 635 F 2d 766, 769 (10th Cir. 1980).
135. Id
136 In United States v Hackett, 638 F.2d 1179 (9th Cir. 1980), cert. denied, 101 S. Ct. 1709 (1981), 

the Ninth Circuit held that exigent circumstances justifying a warrantless search existed when the trans
mitter in a monitored crate of cocaine ceased to funtion and the police knew that the defendant was 
aware of the police surveillance and planning an immediate escape. Id. at 1184. The court found that 
these exigent circumstances continued during police efforts to locate the suspect and evidence Id. at 
1185

In United States v. Jones, 635 F.2d 1357 (Sth Cir. 1980), the Eighth Circuit held that exigent circum
stances existed when a man reportedly fired several random shots and then entered an apartment. Id. 
at 1360 The court found that this exigency continued during the hour the police tried to enter the 
apartment. Id. at 1360-61.

137. See Warden v. Hayden, 387 U.S. 294, 298-99 (1967) (warrantless search of house entered by 
suspect minutes before arrival of police permissible as hot pursuit); cf. United States v. Stubblefield, 
621 F.2d 980, 982 (9th Cir. 1980) (hot pursuit and possibilitv that known, unapprehended suspect re
mains in house sufficient to support officers’ warrantless entry). This term the Seventh Circuit held, 
without direct reference to the doctrine of hot pursuit, that exigent circumstances justify a warrantless 
entry to arrest when a suspect is known to be present and the police cannot guard against his escape. 
United States v. Acevedo, 627 F.2d 68, 70 (7th Cir ), cert, denied, 449 U.S. 1021 (1980).

138. Warden v. Hayden, 387 U.S. at 299.
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Fourth Circuit in United States r. Haynie™ applied the hot pursuit doctrine to 
a police search of a house based on the officers’ reasonable belief that the sus
pect was present.140 In Haynie the police observed the defendant, one of four 
persons the police suspected of participating in a narcotics drop, behind the 
house outside of which the drop had occurred.141 The court upheld the search 
and concluded that immediate entry to search for the suspect was preferable to 
the officers’ laying “siege” to the house until they obtained a warrant.142

Search Incident to Arrest. A valid arrest authorizes police to conduct a
warrantless search of the suspect143 without probable cause to believe that the 
person arrested possesses either weapons or evidence.144 In United States v. 
Williams,145 the Fifth Circuit upheld the warrantless search of a suspect inci
dent to arrest for violation of bail travel restrictions.146 Sitting en banc, in two 
majority opinions the court denied the defendant’s motion to suppress based 
on the validity of the arrest147 and the officers’ good-faith belief in the legality 
of their actions.148

Although the scope of a search incident to an arrest is limited to the suspect’s

139. 637 F.2d 227 (4th Cir. 1980), cert, denied. 101 S. Ct. 2051 (1981).
140 Id. at 235-36. The factual setting in Haynie is distinct from other hot pursuit cases because the 

police did not have actual knowledge of the suspect’s entrance into the building. See id. (reasonable for 
police to assume suspect in house)

141. Id. at 235.
142. Id
143 Michigan v DeFillipo, 443 U.S. 31, 35 (1979); United States v. Robinson. 414 U.S. 218, 235 

(1973); see United States v. Gagnon, 635 F.2d 766, 769 (10th Cir. 1980) (search of suspect’s pick-up 
truck valid because incident to lawful arrest). Searches incident to arrests for violations of statutes 
subsequently declared unconstitutional are legal provided that the arresting officer reasonably relied in 
good faith on the statute’s presumptive constitutionality. Michigan v. DeFillipo. 443 U.S. at 37-38. 
Moreover, even pretextual arrests based on probable cause justify searches. See United States v. Smith, 
635 F.2d 1329. 1333 (8th Cir. 1980) (pretextual arrest for tampered license plates authorizes search of 
individual suspected of drug violation); United States v. Pulvano, 629 F.2d 1151. 1156 n.5 (5th Cir. 
1980) (search valid even though defendant suspected of criminal conduct other than that for which 
arrested). But see Michigan v. DeFillipo, 443 U.S. at 41 (Blackmun, J., concurring) (officers' habitual 
failure to charge suspects with crime for which arrested rebuts officers’ claim of good faith belief in 
validity of arrest).

144. New York v. Belton, 101 S. Ct. 2860, 2863-64 (1981); Michigan v. DeFillipo, 443 U.S. 31. 35 
(1979) (citing United States v. Robinson. 414 U.S. 218, 235 (1973)); Adams v. Williams, 407 U.S. 143, 
148-49 (1972); United States v. McFarland, 633 F.2d 427, 429 (5th Cir 1980) (per curiam).

In Robinson, the Supreme Court reasoned that the authority to search a person incident to a lawful 
arrest does not depend on the probability that weapons or evidence will be found on the suspect but on 
need of the police to disarm suspects and discover evidence. United States v. Robinson, 414 U.S. at 
235.

145. 622 F.2d 830 (5th Cir. 1980) (en banc) (per curiam), cert, denied. 449 U.S. 1127 (1981).
146. Id. at 839-40.
147. Id. at 839. Willful breach of a court ordered travel restriction constitutes criminal contempt 

under 18 U.S.C. §401(3) (1976). Id. An agent knowing of these restrictions could conduct a valid 
arrest. Id.

148. Id. at 840-41. According to the second majority, the officer's belief must be both tn subjective 
good faith and objectively reasonable. Id. at 841 n.4a The second majority reasoned that the deter
rence goal of the exclusionary rule is not served when an officer acts in good faith. Id. at 842 (citing 
Stone v. Powell, 428 U.S. 465, 486-87 (1976); Michigan v. Tucker, 417 U.S. 433, 447 (1974); United 
States v. Calandra, 414 U.S. 338, 351-52 (1974)). The court analogized the good faith exception to the 
exception made for searches made incident to good faith arrests effected in reliance on statutes subse
quently declared unconstitutional. 622 F.2d at 843 (analogizing to Michigan v. DeFillipo, 443 U.S. 31, 
38 (1979)); see United States v. Peltier, 422 U.S. 531, 542 (1975) (evidence from border search sup
pressed only when officer knows or should know search unconstitutional). 
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person149 and the area within the suspect’s immediate control,150 the timing of 
a search is governed by a standard of reasonableness under the circum
stances.151 In New York v. Belton,152 the Supreme Court adopted a bright-line 
test regarding the proper scope of a search of an automobile’s interior incident 
to the arrest of its occupants.153 The Court held that police may search an 
automobile’s passenger compartment “as a contemporaneous incident” of a 
lawful arrest.154 In addition, police may search any “container,” whether open 
or closed, within the passenger compartment.155 The Court generalized that 
articles within the relatively narrow compass of the passenger compartment 
are within the control of an arrestee.156

Once police have gained exclusive control over the arrestee’s containers, per
sonal property, or luggage, a search of that property is no longer incident to the 
arrest.157 Some courts have held, however, that exclusive control may not at
tach immediately upon the seizure of the article or its removal from the ar
rested suspect.158 For example, in United States v. Richards,159 the Fifth

149. Chimel v. California. 395 U.S. 752, 762 (1969); see United States v. Passaro, 624 F.2d 938. 944 
(9th Cir. 1980) (wallet in pocket subject to search because constitutes element of clothing and therefore 
part of defendant's person), cert, denied, 449 U.S. 1113 (1981); United States v. Gray. 623 F.2d 673. 675 
(10th Cir. 1980) (same), cert, denied, 449 U.S. 1091 (1981).

150. In Chimel v. California, 395 U.S. 752 (1969), the Supreme Court defined the “area of immedi
ate control" to include places from which the arrested suspect could obtain weapons or evidence. Id. at 
763; cf United States v Vasquez, 638 F.2d 507, 523-24 (2d Cir. 1980) (bag between suspect’s feet within 
“grabbing distance” and thus within scope of search); United States v. Sanders, 631 F.2d 1309, 1313 
(8th Cir. 1980) (floor board of car within scope of search), cert, denied, 449 U.S. 1127 (1981).

In Vale v. Louisiana, 399 U.S. 30 (1970), the Court reiterated that a lawful search incident to arrest 
must be confined to the area within the arrestee’s reach at the time of his arrest. Id. at 33. Thus, the 
Court found that when police officers arrested the defendant outside his home, the possibility that third 
parties might destroy evidence did not justify the subsequent search of the house. Id. at 34.

151. See Rawlings v. Kentucky, 448 U.S. 98, 110-11 (1980) (search of person valid as incident to 
arrest when “arrest followed quickly on the heels of the challenged search of petitioner’s person"); 
United States v. Edwards, 415 U.S. 800, 806-09 (1974) (search of suspect’s clothing 10 hours after arrest 
reasonable as incident to arrest when no substitute clothing available to defendant when arrested); 
United States v. Vasquez, 638 F.2d 507, 523-24 (2d Cir. 1980) (although arrest followed rather than 
preceded search, search of shopping bag lawful as incident to arrest). In Rawlings and Basque; the 
courts noted that probable cause for arrest existed prior to the challenged searches. 448 U.S. at 111; 638 
F.2d at 523-24.

152. 101 S. Ct. 2860 (1981) (plurality opinion).
153. Id. at 2864. In Belton, the police smelled marijuana in a car stopped for speeding. Id. at 2861- 

62. Upon the removal and arrest of the car’s occupants, the officer searched the car’s passenger com
partment and discovered cocaine in the zippered pocket of a jacket within the car. Id.

154. Id. at 2864.
155. Id. The Court reasoned that automobile cases require a “workable rule" to define the area 

within the immediate control of an arrestee Id. The purpose of the definition is to advise the suspect 
of the scope of his constitutional protections and the police of the scope of their authority Id The 
Court stated that the term “container” denotes any object capable of holding another object. "It thus 
includes closed or open glove compartments, consoles, or other receptacles located anywhere within the 
passenger compartment as well as luggage, boxes, bags, clothing and the like.” Id. at n.4. The Court 
limited its holding, however, to the interior of cars, and specified that its decision was inapplicable to 
trunks. Id.

156. Id. The majority thus stated that its holding does not alter the fundamental principles estab
lished in Chimel. Id. at 2864 n.3.

157. See United States v. Chadwick, 433 U.S. 1, 15 (1977) (exclusive control eliminates danger that 
arrestee might seize weapon or destroy evidence and therefore destroys rationale for exception); United 
States v. Benson, 631 F.2d 1336, 1339 (8th Cir. 1980) (when tote bag within exclusive control of police, 
search invalid because no opportunity for suspect to destroy evidence or grab weapon).

158. See United States v. Graham, 638 F.2a 1111, 1113 (7th Cir.) (term ’’exclusive” control does not 
mean control attaches immediately upon seizure of object located on person or within immediate vicin
ity of arrestee), cert, denied, 101 S. Ct. 1748 (1981).
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Circuit upheld the warrantless search of a package, which had been delivered 
through the international mails and already examined by customs officials.160 
The defendant in Richards was arrested prior to the search, which the police 
conducted out of his presence.161 In upholding the search, the court applied a 
border search rationale162 and refused to distinguish between valid customs 
searches and police searches of parcels that are out of the defendant’s 
control.163

Vehicle Searches. Courts have treated searches of vehicles differently
from searches of other private property for two reasons.164 First, the inherent 
mobility of vehicles may provide the exigency that makes the warrant require
ment impractical.165 Second, the public nature of vehicles166 and the history 
of vehicle inspection and regulation167 reduce the occupants’ reasonable ex
pectation of privacy.168 Thus, in Chambers v. Maroney'69 the Supreme Court 
held that police may search even an immobilized car if exigent circumstances 
existing at the time of its seizure would have justified its immediate search.170

In Coolidge v. New Hampshire'1' however, the Supreme Court invalidated 
the warrantless search and seizure of an automobile that was unlikely to be 
moved.172 Nonetheless, in other instances courts have relied on the reduced 
expectation of privacy rationale to validate warrantless searches of cars even in 
the absence of mobility.173 The mobility rationale of the exception, however,

159. 638 F.2d 765 (5th Cir. 1981).
160. Id. at 773.
161. Id. at 768.
162. See notes 218-28 infra and accompanying text (discussing border searches).
163. United States v Richards, 638 F.2d at 773.
164. Arkansas v. Sanders. 442 U.S. 753, 761 (1979); United States v. Chadwick, 433 U.S. 1. 12 (1977); 

Chambers v Maroney, 399 U.S. 42, 49-51 (1970).
165. See, eg., Cardwell v. Lewis, 417 U.S. 583, 590 (1974) (plurality opinion) (inherent mobility of 

automobile justifies warrantless search); Chambers v. Maroney. 399 U.S 42. 52 (1970) (same); Carroll 
v. United States, 267 U.S. 132, 153-54 (1925) (same); United States v. Harris, 627 F.2d 474, 476 (D.C. 
Cir.) (same), ceri. denied, 449 U.S. 961 (1980); United States v. Garza-Hernandez, 623 F.2d 496, 500 
(7th Cir. 1980) (same).

166. Rakas v. Illinois, 439 U.S. 128, 154 n.2 (1978) (Powell, J., concurring); United States v. Chad
wick. 433 U.S. I. 12 (1977); South Dakota v. Opperman, 428 U.S. 364. 367-68 (1976); Cardwell v. 
Lewis. 417 U.S. 583. 590 (1974) (plurality opinion).

167 Arkansas v. Sanders, 442 U.S. 753, 761 (1979); Rakas v. Illinois, 439 U.S. 128, 154 n.2 (1978) 
(Powell J . concurring); United States v. Chadwick, 433 U.S. 1, 12-13 (1977). Bui cf. Delaware v 
Prouse. 403 U.S. 648. 662-63 (1979) (individual does not lose all reasonable expectation of privacy in 
automobile simply because automobile subject to government regulation).

168 United States v. Chadwick, 433 U.S. 1. 12-13 (1977). Courts have distinguished between 
searches of different types of vehicles. For example, in United States v. Williams, 630 F.2d 1322 (9th 
Cir 1980), the Ninth Circuit held that a person traveling in a motor home has a greater expectation of 
privacy than someone in an ordinary car. Id. at 1326. The court noted the similarity of privacy inter
ests in motor homes and other private dwellings. Id. In contrast, the Fifth Circuit has upheld a war
rantless search of a truck trailer. United States v. Forrest, 620 F.2d 446. 453 (5th Cir. 1980). The court 
reasoned that "the expectation of privacy in a trailer is no greater than that in an automobile”. Id. The 
court rejected the defendant’s argument that Chadwick controlled and noted that "[a] trailer is not an 
enlarged footlocker. It is an essential part of the mobile rig.” Id.

169. 399 U.S. 42 (1970).
170. Id. at 52.
171. 403 U.S. 443 (1971).
172. Id. at 462-64. The Court noted that the officers had arrested the defendant, denied his wife 

access to the automobile, and guarded the premises. Id. at 460-61.
173. See United States v. Delos-Rios. 642 F.2d 42, 46 (2d Cir.) (reduced privacy expectation in car 

authorizes warrantless search of paper bag in back seat even though vehicle could not be moved), cert. 
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should not by itself justify a warrantless search.174 175 For example, this term in 
Robbins v. California™ the Supreme Court held that police may not rely on 
the mobility rationale of the automobile exception to search closed, opaque 
containers found in a car.176 177 Writing for a plurality, Justice Stewart relied on 
United States r Chadwick™ in reasoning that the defendant clearly mani
fested his expectation of privacy in the searched items, and that once the police 
seized the closed containers, nothing precluded them from obtaining a search 
warrant.178

denied. 101 S. Ct. 2025 (1981); United States v. Mannino. 635 F.2d 110, 115 (2d Cir. 1981) (same) 
Seizures of vehicles pursuant to forfeiture statutes also validate warrantless searches. See United States 
v One 1977 Lincoln Mark V Coupe, 643 F.2d 154, 157-58 (3d Cir. 1981) (seizure under forfeiture 
statute constitutes exception to warrant requirement); United States v. Kimak, 624 F.2d 903, 905 (9th 
Cir. 1980) (per curiam) (same).

174 Robbins v. California. 101 S. Ct. 2841, 2845 (1981). The Court concluded that because it some
times has approved of warrantless searches in which the automobile’s mobility was irrelevant a vehi
cle's inherent mobility alone cannot justify the automobile exception. Id.

175. 101 S. Ct. 2841 (1981).
176. Id. at 2847 In Robbins, police officers stopped a car for erratic driving, smelled marijuana in 

the car, and arrested its driver. Id. 2841-42. The officers then searched the defendant’s entire automo
bile and found two packages wrapped in opaque plastic. Id. Upon opening the packages without a 
warrant, officers discovered large quantities of marijuana. Id.

177. 433 U.S. 1 (1977).
178. 101 S. Ct at 2845, 2847. Justice Stewart wrote that the fourth amendment does not distinguish 

between “personal” and “impersonal” effects. Id. at 2846. Thus, when an individual places any item in 
a container that sufficiently conceals the nature of the item or removes the item from plain view, the 
fourth amendment protects the privacy expectation of that individual. Id.

179. Schneckloth v. Bustamonte, 412 U.S. 218, 219 (1973); see Zap v. United States, 328 U.S. 624. 
628 (1946) (voluntary consent waives fourth amendment protections). The burden of proof with regard 
to the voluntariness of consent rests with the prosecutor. See Bumper v. North Carolina, 391 U.S. 543. 
548 (1968) (prosecutor must prove that consent freely and voluntarily given). Only a person with the 
authority and capacity to waive fourth amendment guarantees can consent to a warrantless search. 
United States v. Ochoa-Almanza, 623 F.2d 676, 677-78 (10th Cir 1980) (government failed to present 
evidence that six-year-old child possessed capacity and authority to waive fourth amendment rights of 
house occupants); see note 199 infra and accompanying text (discussing capacity to consent). Addition
ally, agents who conduct a warrantless search based on consent must know that consent has been 
granted See United States v. Glasby, 576 F.2d 734, 737 (7th Cir.) (government cannot rely on consent 
to search when agents who forced entry into apartment unaware that defendant had granted consent to 
other agents), cert, denied, 439 U.S. 854 (1978).

The scope of a search pursuant to consent may not exceed the limitations or purposes agreed to by 
the person giving consent. See Gouled v. United States, 255 U.S. 298, 306 (1921) (consent for business 
acquaintance to wait in office does not constitute consent to acquaintance’s extensive search of office on 
behalf of state). The timing of the search and the identity of the agents who conduct the search are 
unrelated to the scope of the consent granted. See United States v. White, 617 F.2d 1131. 1134 (5th Cir. 
1980) (motion to suppress denied because delay in search and search by agents not named in consent 
form unrelated to proper scope of search).

180. See Schneckloth v Bustamonte, 412 U.S. 218, 241 (1973) (“[njothing, either in the purpose 
behind requiring a ‘knowing’ and ‘intelligent’ waiver of trial rights, or in the practical application of 
such a requirement suggests that it ought to be extended to the constitutional guarantee against unrea
sonable searches and seizures”).

other exceptions to the warrant requirement

Consent Searches. Fourth amendment protection from warrantless
searches may be waived by voluntary consent.179 The voluntariness standard 
for a waiver of fourth amendment rights is less stringent than that developed 
for waiver of fifth and sixth amendment protections.180 This difference arises 
because warrantless searches, unlike fifth and sixth amendment violations, do 
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not affect the accuracy of the fact-finding process.181 Under the fourth amend
ment, courts must examine the totality of the circumstances to determine the 
voluntariness of consent.182 Factors relevant to this determination include the 
following: the circumstances under which the defendant came into custody;183 
the defendant's awareness of his right to withhold consent;184 the defendant’s 
performance of cooperative acts;185 the defendant’s age, intelligence, and edu
cation;186 and the nature of police behavior.187 In United States v. Bramble™ 
the Ninth Circuit held that consent to a search is voluntary despite coercive 
police behavior when such behavior is outweighed by non-coerced actions on

181. Id. at 242 (no likelihood of unreliability or coercion in search and seizure case).
182. See United States v. Mendenhall. 446 U.S. 544, 557 (1980) (totality of circumstances determines 

voluntariness of consent); United States v. Fry, 622 F.2d 1218, 1221 (5th Cir. 1980) (per curiam) (same).
183. See. eg, United States v. Mendenhall. 446 U.S. at 558 (because voluntarily in custody, suspect’s 

presence in Drug Enforcement Agent’s office provides little or no evidence of coerced consent); United 
States v. Goldstein. 635 F.2d 356, 362 (5th Cir. 1981) (consent of suspect deemed voluntary when 
companion refused to grant consent in same setting); United States v Barnes, 634 F.2d 387, 389 (8th 
Cir 1980) (government’s promise to drop pending charges does not render informant’s consent invol
untary); United States v. Rodriguez Perez, 625 F.2d 1021, 1024 (1st Cir. 1980) (consent given when in 
custody but not under arrest voluntary); United States v. Dennis. 625 F.2d 782, 791 (8th Cir. 1980) 
(when suspect knew of right to refuse consent, custody of suspect for body search and statement that 
agents will attempt to get a warrant fail to indicate involuntary consent); United States v. Allison, 616 
F 2d 779, 782 (5tn Cir.) (arrest insufficient to establish involuntary consent), cert, denied, 449 U.S. 857 
(1980).

Although arrest alone does not preclude voluntary consent, courts will examine closely any consent 
following an illegal arrest. See United States v. Rosario, 638 F.2d 460. 463 (2d Cir. 1980) (consent 
immediately after arrest invalid if arrest improper); United States v. Robinson, 625 F.2d 1211, 1220 (5th 
Cir. 1980) (causal connection between illegal seizure and consent to search must be examined to deter
mine if taint of illegal arrest removed); cf. United States v. Ocheltree, 622 F.2d 992, 994 (9th Cir. 1980) 
(consent involuntary when agent implied suspect would be detained until search warrant obtained).

184. See, eg.. United States v. Mendenhall. 446 U.S. 544, 557 (1980) (knowledge of right to refuse 
search highly relevant to determination of consent); United States v. Wasserteil, 641 F.2d 704, 707 (9th 
Cir 1981) (consent voluntary when suspect signed form that advised him of fourth amendment rights); 
United States v Berd, 634 F.2d 979, 986 (5th Cir. 1981) (notification of right to refuse consent and 
absence of force or coercion indicate subsequent consent voluntary); United States v. Pulvano. 629 F.2d 
1151, 1157 (5th Cir. 1980) (refusal preceding eventual consent factor in determining voluntariness). 
The Supreme Court, however, has held that knowledge of the right to withhold consent is not a prereq
uisite to voluntary consent. Schneckloth v. Bustamonte, 412 U.S. 218, 234 (1973).

185. See United States v. Sanchez, 635 F.2d 47, 60 (2d Cir. 1980) (voluntary consent indicated by 
defendant’s instructing son to open door and failing to object to officers’ entry); United States v. 
Bowles, 625 F.2d 526, 537 (5th Cir. 1980) (consent demonstrated by suspect’s standing and spreading 
arms to facilitate search). Although an act of cooperation may indicate consent, failure to cooperate 
does not prove denial of consent. See United States v. Phillips, 640 F.2d 87, 93 n.10 (7th Cir.) (suspect’s 
refusal to sign waiver only one factor in determining whether consent voluntary), cert, denied, 101 S. Ct. 
2331 (1981).

186. See United States v. Mendenhall, 446 U.S. 544, 557 (1980) (age, race, sex, and level of educa
tion relevant to determination of consent). In Mendenhall, a 22-year-old black female with an eleventh 
grade education submitted to a strip search by a female officer. Id. The Court held that the suspect 
consented voluntarily to the search because several officers twice had advised her of her right to with
hold consent. Id. at 558.

187. See Bumper v. North Carolina, 391 U.S. 543, 548-49 (1968) (consent involuntary when police 
falsely claim possession of warrant); United States v. Jones, 641 F.2d 425, 429 (6th Cir. 1981) (consent 
involuntary when police falsely allege possession of warrant, kick and bang on door, and fail to advise 
suspect of right to refuse consent); United States v. Forero-Rincon, 626 F.2d 218, 224 (2d Cir. 1980) 
(consent voluntary when officer’s request to search translated accurately into Spanish); United States v. 
Ocheltree, 622 F.2d 992, 994 (9th Cir. 1980) (consent involuntary when police imply that suspect will be 
detained until warrant obtained); cf. United States v. Jacks, 634 F.2d 390, 393-94 (8th Cir. 1980) (per 
curiam) (consent by IRS employee voluntary despite supervisor’s admonition that she should cooperate 
with police investigation), cert, denied, 101 S. Ct. 1398 (1981).

188. 641 F.2d 681 (9th Cir. 1981).
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the defendant’s part that demonstrate his consent.189 Using the totality of the 
circumstances test, the court concluded that the suspect consented voluntarily 
to the search.190

Last term in United States v. Mendenhall'9' the Supreme Court addressed 
the issue of consent in upholding the legality of an airport stop in which agents 
approached a passenger suspected of drug trafficking and requested that she 
return to airport offices for further questioning.192 In a plurality opinion, the 
Court held that the airport stop did not amount to a seizure and therefore the 
defendant was able to consent voluntarily to the search.193 Airport searches 
generally are upheld even in the absence of verbal consent.194 In United States 
v. Haynie.'95 for example, the Fourth Circuit held that entry into an airport 
screening process constitutes consent to a full search upon boarding.196 If a 
suspect were allowed to withdraw his consent after entering the screening pro
cess, the court reasoned, a hijacker could always avoid arrest by refusing to 
consent to the search.197 This holding places the Fourth Circuit in conflict 
with both the Fifth and Ninth Circuits.198

Authority to consent to a search usually is determined by the extent of the 
subject’s control over the area or property to be searched.199 Because the own-

189. Id. at 683. In Bramble, two law enforcement officers held guns on the defendant who was hand
cuffed and lying on the floor. Id. A third agent picked up the defendant and placed him in a chair Id. 
Concerned for the safety of his dog,which was locked in the car the police wished to search, the defend
ant consented to the search. Id.

190 Id (citing Schneckloth v. Bustamonte. 412 U.S. 218, 226 (1973)).
191. 446 U.S. 544 (1980) (plurality opinion).
192. Id. at 555.
193. Id. The Court reasoned that because the suspect had not been "seized,” her consent to the 

search was untainted. Id. at 557. Relying on Dunaway v. New York, 442 U.S. 200 (1979), the dissent 
found that the initial seizure was illegal and thus vitiated the suspect’s subsequent consent. United 
States v. Mendenhall, 446 U.S. at 575 (White, J., dissenting). In Dunaway, the Court held that “deten
tion for custodial interrogation regardless of its label—intrudes so severely on interests protected by the 
Fourth Amendment as necessarily to trigger the traditional safeguards against illegal arrest”. Dunaway 
v. New York, 442 U.S. at 216. The dissent in Mendenhall criticized the majority for assuming that 
consent could be inferred in the absence of proof that a suspect had resisted police authority. 446 U.S. 
at 575.

In United States v. Hill, 626 F.2d 429 (5th Cir. 1980), the Fifth Circuit noted that the Supreme 
Court’s analysis of the legality of the Mendenhall stop failed to command a majority of the Court and 
thus did not constitute binding precedent. Id. at 433 n.6. In contrast to Mendenhall, the Hill court 
focused on the suspect’s resistance to the police action in holding the airport stop illegal. Id. at 434.

194. See. e.g., United States v. Clay, 638 F.2d 889, 892 (5th Cir. 1981) (passenger’s carry-on articles 
subject to search with or without probable cause at security checkpoint for boarding); United States v. 
Wehrli, 637 F.2d 408, 409 (5th Cir. 1981) (same); United States v. Horman, 637 F.2a 352, 353 (5th Cir. 
1980) (same).

195. 637 F.2d 227 (4th Cir. 1980), cert, denied, 101 S. Ct. 2051 (1981).
196. Id. at 230.
197. Id. at 230-31.
198. Compare United States v. Skipwith, 482 F.2d 1272, 1277 (5th Cir. 1973) (marshal may under

take limited search only to reveal object or instrumentality passenger could reasonably use to effect air 
piracy) and United Slates v. Homburg, 546 F.2d 1350, 1352 (9th Cir. 1976) (passenger may revoke 
consent to screening process and attendant search if he does not board plane) with United States v. 
Haynie, 637 F.2d at 230 (passenger may not avoid search by refusing to board plane).

199. See, e.g., Zamora v. Pomeroy, 639 F.2d 662, 670 (10th Cir. 1981) (school has joint control of 
locker and thus may authorize its search); United States v. Walker, 638 F.2d 1147, 1149 (8th Cir 1981) 
(suspect’s wife may consent to search of family home); United States v. Haynie. 637 F.2d 227. 237 (4th 
Cir. 1980) (landlord may consent to search when tenant abandons premises), cert, denied, 101 S. Ct. 
2051 (1981); United States v. Martin, 636 F.2d 974, 977-78 (5th Cir.) (owner may consent to search of 
rental vehicle in possession of lessee delinquent in payments), cert, denied, 50 U.S.L.W. 3248 (U.S. Oct. 
6, 1981); United Slates v. Dorr, 636 F.2d 117, 118 (5th Cir. 1981) (pilot may consent to search of plane 
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er of abandoned property has no control over and, therefore, no reasonable 
expectation of privacy in such property, courts have upheld warrantless 
searches of these items.* 200 The Supreme Court has held that when two persons 
have joint control over property, either may consent to its search.201 This 
term, however, the Court declined to decide whether a parent may waive a 
minor’s fourth and fourteenth amendment rights.202

leased by third party); United States v. Cawley, 630 F.2d 1345, 1349 (9th Cir. 1980) (scope of consent 
includes items normally under control of consenting party unless clear indication otherwise); United 
States v Selberg. 630 F.2d 1292, 1295 (8th Cir. 1980) (neighbors cannot authorize entry to defendant's 
home because no common authority or control over home, no access, no key. and no permission to 
enter).

200. See United States v. Edwards. 644 F.2d I, 2 (5th Cir. 1981) (per curiam) (when defendant 
accepts aid from Coast Guard and voluntarily leaves sinking ship, he has relinquished interest in prop
erty and no longer retains expectation of privacy); United States v. Haynie. 637 F.2d 227. 237 (4th Cir. 
1980) (when former lessee does not protest removal of personality by landlord, keeps no food or cloth
ing in house, and is not seen on premises for six weeks, deemed to have abandoned property and no 
longer has expectation of privacy), cert, denied, 101 S. Ct. 2051 (1981).

201. United States v. Matlock, 415 U.S. 164, 169 (1973).
202. David Levell W. v. California, 449 U.S. 1043, 1043 (1980) (denying certiorari). In a dissent to 

the denial of certiorari. Justice Marshall stated that he feared permitting parents to waive their chil
dren’s fourth amendment rights would lead to the erosion of minors’ other constitutional rights. 449 
U.S. at 1045 (Marshall, J., with Brennan & White, JJ., dissenting from denial of certiorari).

203. Coolidge v. New Hampshire, 403 U.S. 443, 466 (1971) (plurality opinion).
204. Id.
205. Id. at 466, 468-69.
206 See, eg.. United States v. Gentry, 642 F.2d 385, 387 (10th Cir. 1981) (execution of search war

rant issued for seizure of drugs permits plain view seizure of documents found in area within scope of 
warrant when no guarantee that documents on premises); United Stales v. Wickizer, 633 F.2d 900, 902 
(6th Cir. 1980) (execution of arrest warrant permits seizure of sawed-off guns in plain view), cert de
nied. 101 S. Ct. 1401 (1981); United States v. Clouston, 623 F.2d 485. 487 (6th Cir. 1980) (per curiam) 
(execution of search warrant permits plain view seizure of incriminating evidence not listed in warrant).

207. See Coolidge v. New Hampshire, 403 U.S. 443, 466 (1971) (plurality opinion) (presence justified 
by "warrant for another object, hot pursuit, search incident to lawful arrest, or some other legitimate 
reason”); United States v Haynie, 637 F.2d 227, 232 (4th Cir. 1980) (hot pursuit of suspect ana strong 
smell of marijuana justifies search of contraband in plain view), cert, denied. 101 S Ct. 2051 (1981); 
United States v. Demanett, 629 F.2d 862, 869 (3d Cir. 1980) (Coast Guard administrative search validly 
placed marijuana in plain view), cert, denied. 101 S. Ct. 1347 (1981); United States v. Gardner. 627 F.2d 
906, 911 n.5 (9th Cir 1980) (protective search of house validly placed evidence in plain view); United 
States v. Hicks, 624 F.2d 32, 33 (5th Cir. 1980) (per curiam) (safety inspection of flooded cabin validly 
placed marijuana in plain view); United States v Baldwin. 621 F 2d 251. 254 (6th Cir. 1980) (consent 
search by undercover agent unknown to suspect validly placed evidence in plain view); United States v. 
Vargas, 621 F.2d 54, 56 (2d Cir.) (customs search of furniture revealed cocaine in plain view), cert, 
denied, 449 U.S. 854 (1980); United States v. Garcia, 616 F.2d 210, 211 (5th Cir. 1980) (per curiam) 
(border search of truck bed validly placed marijuana in secret compartment in plain view).

Seizure of Items in Plain View. The plain view exception to the warrant
requirement stems from the balancing of society’s need for effective law en
forcement against an individual’s privacy interest.203 In Coolidge v. New 
Hampshire.2'^ the Supreme Court held that the plain view doctrine sanctions 
the seizure of evidence when the police have prior independent justification for 
their presence at the point of observation, when the perceived item’s eviden
tiary value is readily apparent, and when the discovery of the evidence is 
inadvertent.205

Police presence at the point of observation can be justified independently by 
searches pursuant to warrants issued for other purposes,206 by searches pursu
ant to exceptions to the warrant requirement,207 and by the fulfillment of regu
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lar police duties.208 The evidentiary nature of seized items must be 
“immediately apparent,” however, to ensure that the plain view doctrine is not 
used to justify exploratory searches.209 On the other hand, courts have inter
preted this requirement broadly and have allowed police to examine items 
whose evidentiary significance is not readily ascertainable.210 For example, 
the Eighth Circuit this term upheld the seizure of an unaltered shotgun even 
though the officer seizing the gun had no personal knowledge of its evidentiary 
value.211 In United States v. Wright,212 a second law enforcement agent pres
ent, and not the officer who seized the weapon, knew of the defendant’s prior 
felony conviction.213 Although no communication occurred between the of
ficers, the court held that the “collective knowledge of officers on the scene” 
provided probable cause for seizure of the shotgun.214

208. See. e.g.. United States v. Wheeler, 641 F.2d 1321. 1327 (9th Cir. 1981) (police officer settling 
dispute between landlord and tenant may seize illegal firearms observed in plain view); United States v. 
Gorman. 637 F.2d 352, 354 (5th Cir 1981) (per curiam) (detective assisting airport security search may 
seize items in plain view); United States v. Garlid, 630 F.2d 633, 634 (Sth Cir. 1980) (per curiam) 
(officer stopping truck for traffic offense may seize weapon in plain view).

Plain view observations not only afford a valid basis to seize an item, but also furnish probable cause 
for a search warrant. See United States v. Osborne, 630 F.2d 374, 377 (5th Cir. 1980) (stolen machinery 
observed through window of car stopped for investigatory check provides basis for search warrant), 
cert, denied. 101 S. Ct. 1398 (1981).

209. Coolidge v. New Hampshire, 403 U.S. 443, 466 (1971) (plurality opinion).
210. See United States v. Mannino, 635 F.2d 110, 115 (2d Cir. 1980) (viewing of composition book 

permissible to determine possible evidentiary value); United States v. Sanders. 631 F.2d 1309, 1315 (8th 
Cir 1980) (absolute proof of incriminating nature of packet found on car floor board unnecessary to 
justify plain view search), cert, denied, 449 U.S. 1127 (1981).

211. United States v. Wright, 641 F.2d 602, 606, 607 (8th Cir. 1981).
212. 641 F.2d 602 (8th Cir. 1981).
213. Id. at 606.
214. Id. at 606-07.
215. Coolidge v. New Hampshire, 403 U.S 443, 470-71 (1971) (plurality opinion). The Second and 

Eighth Circuits, however, have agreed that inadvertency is unnecessary for tne seizure of contraband. 
United Stales v. Vargas, 621 F.2d 54. 56 (2d Cir.), cert, denied, 449 U.S. 854 (1980); United States v. 
Cutts, 535 F.2d 1083, 1084 (8th Cir. 1976).

216. Coolidge v. New Hampshire, 403 U.S. at 466; cf. United States v. Delgado, 615 F 2d 294. 296-97 
(5th Cir. 1980) (inadvertent discovery unnecessary when presence independently permissible and entry 
for arrest purposes).

217. See United States v. Haynie, 637 F.2d 227, 234 (4th Cir. 1980) (discovery of marijuana in trunk 
of car inadvertent because traces of vegetable matter on bumper and strong smell of marijuana emanat
ing from area insufficient to establish probable cause), cert, denied, 101 S. Ct. 2051 (1981); United States 
v. Clouston, 623 F.2d 485, 487 (6th Cir. 1980) (per curiam) (seizure of evidence identified by company 
employees brought along specifically for that purpose inadvertent because reasonable belief of presence 
insufficient to establish probable cause for warrant); United States v Wright, 641 F.2d 602, 605 n.3 (Sth 
Cir. 1981) (inadvertence equivalent to suspicion short of probable cause) (citing United States v. Hare, 
589 F.2d 1291, 1294 (6th Cir. 1979)).

The inadvertence requirement precludes pretextual warrantless searches to 
obtain evidence known to be in a particular location.215 The plurality opinion 
in Coolidge held that when police anticipate discovery of evidence, have ad
vance knowledge of its location, and intend to seize it, the discovery is not 
inadvertent and a warrant must be obtained.216 Several circuits have ruled, 
however, that an expectation of discovery short of the probable cause neces
sary to support a warrant does not preclude inadvertent discovery.217

Border Searches. A government’s sovereign authority to protect its bor
ders justifies a warrantless search at international borders of vehicles, baggage, 
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and other personal effects in the absence of probable cause or reasonable sus
picion of illegal conduct.218 These searches may be conducted either at inter
national border checkpoints or their functional equivalents.219 The border 
search exception commonly is applied to persons or articles entering the 
United States.220 This term in United States v. Ajlouny,22' however, the Sec
ond Circuit employed the border exception in upholding the search of articles 
being exported from the United States.222

The degree of intrusion permissible in a border search is directly related to 
the level of suspicion aroused by the object to be searched.223 Courts permit 
more extended inspections when the initial search or other circumstances fos
ter the suspicion of illegality.224 Thus, courts have not developed uniform 
standards for regulating the extent of permissible border searches.225 When a 
search does not occur at the border, it nevertheless may be characterized as a

218. Torres v. Puerto Rico, 442 U.S. 465, 472-73 (1979); United States v. Ramsey, 431 U.S. 606, 619 
(1977); Almeida-Sanchez v. United States, 413 U.S. 266, 272 (1973); see, e.g., United States v. Dorsey. 
641 F.2d 1213, 1216 (7th Cir. 1981) (at border, routine inspection of person and effects exempt from 
probable cause requirement); United States v. Caro, 637 F.2d 869, 874 (2d Cir. 1981) (border inspec
tions to control movement of people and goods across national boundaries reasonable); United States v. 
Espericueta-Reyes. 631 F.2d 616, 619 (9th Cir. 1980) (border search requires no probable cause because 
derived from right to control who and what may enter country); United States v. Ajlouny, 629 F.2d 830, 
833-34 (2d Cir. 1980) (reasonableness of border searches derives from government’s right to control 
entry), cert, denied, 449 U.S. 1111 (1981).

219 See Almeida-Sanchez v. United States, 413 U.S. 266, 272-73 (1973) (searches reasonable at 
confluence of two or more roads extending from border, or at international airport because functional 
equivalent of border); cf. United States v. Pacheco, 617 F.2d 84. 85 (5th Cir 1980) (search conducted 85 
miles from border on road with several towns and intersecting roads not equivalent to border search).

220. See, eg., Torres v. Puerto Rico, 442 U.S. 465, 472 (1979) (border search exception applicable to 
search of baggage); United States v. Ramsey, 431 U.S. 606. 619 (1977) (border search exception applica
ble to search of international mail); United States v. Caro, 637 F.2d 869, 874 (2d Cir. 1981) (border 
search exception applicable to search of counterfeit bills in baggage).

221. 629 F.2d 830 (2d Cir. 1980).
222. Id. at 834-35. In California Bankers Ass’n v. Schultz, 416 U.S. 21 (1974), the Supreme Court 

noted in dictum that persons and effects leaving the country could be searched under the border excep
tion. Id. at 63. Following California Bankers Ass’n, the Second Circuit applied the border search ex
ception to items leaving as well as entering the country. United States v. Swarovski, 592 F.2d 131, 133 
(2d Cir. 1979).

Several statutes authorize customs officials to inspect goods that leave the country. See 19 U.S.C. 
§ 1581(a) (1976) (customs officials may board and search any vessel or vehicle at any place in the 
United States or within customs waters or any other authorized place); 22 U.S.C. § 401(a) (1976) (per
sons authorized by President may seize and detain arms, munitions of war, or other articles intended 
for export); 50 U.S.C. app § 2403(b)(1) (Supp. Il 1978) (President may prohibit or curtail exportation 
of any articles under rules and regulations he prescribes). Several regulations also authorize the inspec
tion of goods. See 15 C.F. R. § 386.8(b)( 1) (1979) (customs officials may examine export commodities to 
verify commodity and assure compliance with Export Administration Regulations); 22 C.F.R. 
§ 127 05(a) (1979) (district directors of customs may inspect loading or unloading of carriers to ensure 
observance of arms export restrictions). See also Project: 1979-1980 Term, supra note 1, at 250 n.270 
(discussing federal statutes that authorize search of persons or articles entering United States).

223. See United States v. Dorsey, 641 F.2d 1213, 1216-17 (7th Cir. 1981) (strip search requires rea
sonable or real level of suspicion, patdown search requires minimal suspicion, and search of outer 
garment’s pockets requires no suspicion); United States v. Aman, 624 F.2d 911, 912 (9th Cir 1980) 
(strip search requires subjective suspicion supported by articulable facts; body cavity search requires 
plain indication that suspect concealing contraband).

224 See United States v. Aulet, 618 F.2d 182, 184-85, 188-89 (2d Cir 1980) (passenger's suspicious 
statements made during routine airport customs inspection justify referral to private examination room 
for search of person); United States v. Garcia, 616 F.2d 210, 212 (5th Cir. 1980) (per curiam) (suspicious 
construction of truckbed justifies referral to secondary inspection site for further inspection).

225. See United States v. Dorsey, 641 F.2d 1213, 1216-17 (7th Cir. 1981) (case-by-case analysis of 
objective factors judged in light of customs agent’s experience only method to evaluate reasonableness 
of patdown search). 
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border search if agents continuously have monitored the object of suspicion 
from the time of the border crossing,226 or if the object’s condition remains 
unaltered from the time it crossed the border.227 Once inside the border, how
ever. police may stop vehicles only upon “specific articulable facts” that arouse 
a suspicion of illegal activity.228

Investigative Detentions. Although police do not need probable cause to
stop a person for questioning,229 an officer must be able to articulate specific 
facts and inferences that lead to a reasonable suspicion of criminal activity.230

226. See United States v. Moore, 638 F.2d 1171. 1173 (9th Cir. 1980) (border exception applicable to 
search of plane tracked continuously on radar after reaching border); United States v. Espericueta- 
Reyes, 631 F.2d 616. 619-20 (9th Cir. 1980) (border exception applicable to search of automobile ob
served continuously after crossing border).

227. See United States v. Richards. 638 F.2d 765, 773 (5th Cir. 1981) (border search doctrine appli
cable to search of international mails after controlled delivery in United States).

228. United States v. Brignoni-Ponce, 442 U.S. 873, 884 (1975). In Brignoni-Ponce, the Court sug
gested several factors that border officials might consider in deciding whether reasonable suspicion 
exists to stop a vehicle. Id. These factors include the distance from the border; any information of 
earlier, illegal border crossings; the normal pattern of traffic in the area; suspicious behavior of the 
driver; the heavily loaded appearance of the vehicle; and the number of passengers. Id. at 884-85. The 
Mexican ancestry of a vehicle’s occupants, by itself, fails to provide a sufficient basis for an investiga
tory stop. Id. at 885-86. See United States v. Rodriguez-Martinez, 626 F.2d 1232, 1234 (5th Cir. 1980) 
(high incidence of illegal alien traffic, local officer’s failure to recognize occupants of vehicle, and unu
sual speed and type of vehicle provide reasonable suspicion for investigative stop); United States v. 
Pacheco. 617 F.2d 84. 86-87 (5th Cir. 1980) (low riding car with four slouching passengers who avoid 
eye contact fails to provide reasonable suspicion for investigative stop on well traveled road 85 miles 
from border).

229. Terry v. Ohio, 392 U.S. 1, 30 (1968).
230. Id.see, eg.. United States v. Henderson, 645 F.2d 627, 629 (8th Cir. 1981) (reasonable suspi

cion for stop when valuable information presented to obtain search warrant of suspect's house); United 
States v. Gomez, 642 F.2d 1124, 1125-26 (9th Cir. 1981) (reasonable suspicion for stop when suspect fits 
general description of robber and seen near robbery scene); United States v. Clay, 640 F.2d 157, 159 
(8th Cir 1981) (race, either alone or in conjunction with other factors, cannot justify investigative 
searches and seizures); United States v. Viegas, 639 F.2d 42, 45 (1st Cir.) (reasonable suspicion for stop 
when suspect took evasive actions at airport upon arrival from known drug source), cert. denied. 101 S. 
Ct. 2046 (1981); United States v. Berd, 634 F.2d 979, 985-86 (5th Cir. 1981) (reasonable suspicion for 
airport stop when suspect denies ownership of briefcase he was seen carrying and denies knowing travel 
companion); United States v. Vasquez, 634 F.2d 41, 43-44 (2d Cir. 1980) (reasonable suspicion for stop 
when defendant emerges from suspected residence of drug dealer and reacts evasively after discovery of 
police surveillance); United States v. Merryman, 630 F.2d 780, 782-84 (10th Cir. 1980) (reasonable 
suspicion to stop when pickup truck with “lumpy objects” in back avoided border area checkpoint); 
United States v. Dodier, 630 F.2d 232, 235 (4th Cir. 1980) (reasonable suspicion to stop when suspects 
frequently use and nervously watch airplane lavatory in which agents discovered cocaine cache); 
United States v. Cole, 628 F.2d 897, 899 (5th Cir. 1980) (undisclosed facts known only to police do not 
support investigative stop because court unable to assess reasonableness), cert, denied, 101 S. Ct. 1763 
(1981); United States v. Jones, 619 F.2d 494. 496, 498 (5th Cir 1980) (statement by suspect subsequent 
to detention cannot justify stop). But cf. United States v. Goldstein, 635 F.2d 356, 359, 361 (5th Cir. 
1981) (reasonable suspicion unnecessary for dog at airport to sniff luggage for drugs; no invasion of 
fourth amendment protected area).

The basis for reasonable suspicion may derive from sources other than the detaining officer as long as 
that officer knows of the information. See United States v. Delos-Rios, 642 F.2d 42, 45 (2d Cir.) (rea
sonable suspicion exists when based on informant’s tip, drug agent’s observation of suspects’ contact 
with identified drug dealer, and suspect’s furtive behavior), cert, denied, 101 S. Ct. 2025 (1981); United 
States v. Johnson, 637 F.2d 532, 534 (8th Cir. 1980) (reasonable suspicion when service station man
ager's information about suspicious behavior supplemented by officer’s observations); United States v. 
Martin, 636 F.2d 974, 977 (5th Cir.) (reasonable suspicion justified based on collective knowledge of 
police when reliable information given to officer who effects stop), cert, denied, 50 U.S.L.W. 3248 (U.S. 
Oct. 6, 1981); United States v. Sutton, 636 F.2d 96, 97, 99 (5th Cir. 1981) (same); United States v. 
Osborne, 630 F.2d 374, 377-78 (5th Cir. 1980) (police radio description of robber’s getaway car provides 
reasonable suspicion for stop), cert, denied, 101 S. Ct. 1398 (1981); United States v. Klein, 626 F.2d 22, 
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This term in United States v. Cortez* 231 the Supreme Court clarified the degree 
of reasonable suspicion that is necessaary for the police to effect a stop.232 The 
Court held that “based upon the whole picture the detaining officers must have 
a particularized and objective basis for suspecting the particular person 
stopped of criminal activity.”233

25-26 (7th Cir. 1980) (reasonable suspicion justified based on collective knowledge of agents at two 
airports); United States v. Borelli. 621 F.2d 1092, 1094 (10th Cir.) (reasonable suspicion provided by 
informant’s tip), cert, denied, 449 U.S. 956 (1980).

Conduct that is as consistent with innocence as it is with guilt nonetheless may support a reasonable 
suspicion of criminal activity. United States v. Vasquez, 634 F.2d 41. 44 n.3 (2d Cir. 1980); United 
States v. Torrero-Rincon, 626 F.2d 218, 221 (2d Cir. 1980).

231. 449 U.S. 411 (1981).
232. Id. at 417-18. The Court noted that the terms “founded suspicion" and "articulable reasons" 

failed to provide sufficient guidance to courts facing a myriad of factual situations. Id. at 417.
233. Id.
234. Terry v. Ohio, 392 U.S. at 30; see United States v. White, 648 F.2d 29, 43 n.48 (D C. Cir. 1981) 

(no right to frisk upon stop unless particularized reason exists to believe suspect armed); United States 
v. Sporleder. 635 F.2d 809. 814 (10th Cir. 1980) (reasonable belief that suspect armed and dangerous 
must arise before pat down and not because of it); cf. United States v. Clay. 640 F.2d 157. 161 (8th Cir. 
1981) (frisk impermissible when other means available to verify or disprove suspicions regarding sus
pect’s activity).

The sole justification for the more extended search is the protection of the police officer and persons 
nearby. 392 U.S. at 29. Thus, the scope of the search must be confined to an area reasonably necessary 
to discover the presence of weapons. Id. If necessary, police may use force to effectuate an investiga
tory stop. See United States v. White, 648 F.2d 29. 35, 40 (D.C. Cir. 1981) (valid Terry stop may 
involve force if reasonably necessary to protect officers); United States v. Moore. 638 F.2d 1171, 1174 
(9th Cir. 1980) (forcible stop justified by suspect’s attempt to flee); United States v. Gomez, 633 F.2d 
999, 1007 (2d Cir. 1980) (force used to conduct investigatory stop justified by suspect’s evasive behav
ior). cert, denied, 101 S. Ct. 1695 (1981).

235. 392 U.S. 1 (1968).
236. Id. at 22-25.
237. See Delaware v. Prouse, 440 U.S. 648, 658-59 (1979) (random spot checks for highway safety 

disallowed; less intrusive methods could accomplish same purpose); United States v. Brignoni-Ponce. 
422 U.S. 873, 884 (1975) (random automobile stops for discovery of aliens impermissible). But cf. 
United States v Pritchard, 645 F.2d 854, 856-57 (10th Cir. 1981) (roadblock stops to check drivers' 
licenses and car registrations upheld).

238. 442 U.S. 200 (1979).
239. Id. at 210-11.
240. Id. at 212-13, 216.
241. 446 U.S. 544 (1980).

In addition, if an officer believes that a suspect is armed and dangerous, and 
if nothing in the initial stages of the questioning dispels that suspicion, the 
officer may conduct a limited protective search of the suspect’s outer cloth
ing.234 235 In Terry v. Ohio233 the Supreme Court upheld a limited search by bal
ancing the state’s interests in investigating potential criminal behavior and in 
protecting law enforcement agents against the individual’s privacy interests.236 
Not all state interests, however, justify investigative searches and seizures. For 
example, random police stops curtailing an individual’s freedom of movement 
cannot be justified by the state’s interest in highway safety or in controlling the 
influx of illegal aliens.237

In Dunaway v. New York23* the Supreme Court analyzed the permissible 
scope of stops based upon reasonable suspicion.239 The Court ruled that cus
todial interrogations exceed the limited procedure Terry authorizes and there
fore must be supported by the more stringent standard of probable cause.240 
Last term in United States v. Mendenhall,241 however, the Court held that a 
defendant could be interrogated in the absence of probable cause if she volun
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tarily entered into police custody.242 Without determining the legality of the 
initial stop,24’ the Court reasoned that the suspect’s voluntary behavior pre
cluded her prolonged police encounter from rising to the level of an arrest and 
thus made it unnecessary for the police to demonstrate probable cause.244 This 
term several circuits have relied on Dunaway-Mendenhall analyses in deter
mining when a detention requires probable cause245 and when, because the 
detention may be deemed voluntary, it does not.246

242. Id. at 548, 557-58. In Mendenhall, airport drug enforcement agents approached the suspect 
because she fit the profile of a drug courier. Id. at 547 n.l. The agents identified themselves and 
requested Mendenhall's identification and airline ticket. Id. at 547-48 The agents noted a discrepancy 
between the names on her ticket and driver’s license and asked her to accompany them to their office 
for further questioning. /<Z at 548. Mendenhall silently complied with their request. Id.

243. Id. at 554. The Court divided on whether the initial stop amounted to a seizure requiring a 
basis of reasonable suspicion. Id. Joined only by one other justice. Justice Stewart proposed that “a 
person has been seized . only if. in view of all of the circumstances surrounding the incident, a 
reasonable person would have believed that he was not free to leave.” Id. at 554. Justice Stewart 
applied his “reasonable belief’ test to the Mendenhall facts and found that no seizure of the suspect had 
occurred. Id. at 555. Three justices found it unnecessary to determine whether Mendenhall had been 
seized illegally because the lower court had not considered the issue. Id. at 560 (Powell. J., with Burger. 
C.J.. & Blackmun. J„ concurring in part and in judgment).

On facts virtually identical to those in Mendenhall, the Supreme Court accepted the lower court’s 
characterization of an initial encounter as a seizure that required fourth amendment protections Reid 
v. Georgia. 448 U.S. 438. 441 (1980) (per curiam). Moreover, the Court held that under the observed 
circumstances in the record, the defendant’s resemblance to the description of a known drug courier 
failed to provide reasonable suspicion for a Terry stop. Id. at 441-42. Specific observations in Reid 
were that the suspect had arrived from a drug source city, had arrived at a time when law enforcement 
activity is diminished, appeared to conceal a relationship with his traveling companion, and carried no 
luggage other than a shoulder bag. Id. For a general discussion of drug courier profiles in connection 
with airport stops, see Greenberg. Drug Courier Profiles, Mendenhall and Reid: Analyzing Police Intru
sions on Less Than Probable Cause, 19 Am. Crim. L. Rev. 49 (1981).

244 United States v. Mendenhall, 446 U.S. at 557-58. The Court relied on a totality of the circum
stances test in determining that the record supported the trial court's finding of voluntariness. Id. at 
558. The Court noted that the agents used neither threats nor a show of force in gaining the defendant's 
compliance, but simply asked her to accompany them. Id. In a strong dissent. Justice White argued 
that the Mendenhall conclusion was unsupported by the record and inconsistent with the Dunaway 
holding. Id. at 575-76.

245. See, eg., United States v. Chamberlin, 644 F.2d 1262, 1267 (9th Cir 1980) (when suspect placed 
in police cruiser, driven to another location and questioned, Dunaway controls and arrest requires prob
able cause); United States v. Tookes, 633 F.2d 712, 714-15 (5th Cir. 1980) (when police chase suspect, 
catch him, search his person, and detain him in police car, Dunaway applies and arrest requires proba
ble cause); United States v. Hill, 626 F.2d 429, 431-32, 435 (5th Cir. 1980) (on facts similar to Menden
hall, Dunaway applicable and arrest requires probable cause because suspect twice refused to consent 
to search before accompanying agents to office); United Slates v. Erwin. 625 F.2d 838, 841 (9th Cir 
1980) (detention not converted to arrest requiring probable cause because time necessary for legal bor
der search not exceeded).

246 See, eg.. United States v. Herbst, 641 F.2d 1161, 1166-67 (5th Cir.) (no arrest when suspect 
voluntarily consents to speak with agent and agrees to search in agent's office), cert, denied, 50 U.S.L.W. 
3247 (US’Oct. 6, 1981); United States v. Pena-Cantu, 639 F.2d 1228, 1229 (5th Cir. 1981)(when agents 
stop car so driver and passengers cannot leave, Mendenhall applicable; stop invalid without articulable 
suspicion because reasonable person would not believe he was free to leave); United States v. Huberts, 
637 F.2d 630, 636-37 (9th Cir. 1980) (when defendant proceeds voluntarily to police station, length of 
custodial detention does not convert stop into arrest), cert, denied, 101 S. Ct. 2058 (1981); United States 
v. Martin, 636 F.2d 974, 977 (5th Cir.) (same), cert, denied, 50 U.S.L.W 3248 (U.S. Oct. 6, 1981); 
United States v. Berd, 634 F.2d 979, 986 (5th Cir. 1981) (when suspect voluntarily consents to search in 
private airline office, no arrest); United States v. Pulvano, 629 F.2d 1151, 1155 (5th Cir. 1980) (when 
passenger’s cooperation with agents not product of force, no arrest occurs); United States v Deg- 
gendorf, 626 F.2d 47, 52 (8th Cir.) (when suspect voluntarily accompanies agents to office. Mendenhall 
applicable and no arrest), cert, denied, 449 U.S. 986 (1980); cf. United States v. Bowles, 625 F.2d 526. 
533 (5th Cir. 1980) (when agent identifies self, blocks suspect’s path, and restrains his movement, inves
tigatory stop requiring reasonable suspicion occurs).
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Inventory Searches. Within the confines of established police proce
dure,247 police may conduct warrantless inventory searches of vehicles law
fully in their custody.241* The police are not required to obtain a warrant or 
demonstrate probable cause to conduct an inventory search because such 
searches are noncriminal and serve legitimate community interests.249 In 
South Dakota v. Opperman ,250 the Supreme Court noted that inventory 
searches serve the following community interests: the protection of the own
er’s property while it remains in police custody; the avoidance of claims 
against the police or disputes over lost or stolen property; and the safeguarding 
of the public and the police from potential danger.251 On the other hand, if the 
police’s motive in searching the car is investigatory, the search cannot be justi
fied by the inventory search exception.252 An officer’s suspicion that contra
band or evidence may be present, however, does not make an otherwise valid 
inventory search invalid.253

In Opperman the Court focused on the reasonableness of inventory searches 
but did not define their permissible scope.254 This term in United States v. 
Wilson2^ the Eighth Circuit ruled that the proper scope of an inventory search 
does not extend to an automobile’s locked trunk.256 The court departed from a

247. See South Dakota v. Opperman, 428 U.S. 364, 374-75 (1976) (inventory search under standard 
procedure valid because officer’s discretion limited); United States v. Leonard. 630 F.2d 789, 790 (10th 
Cir. 1980) (same).

248. See South Dakota v. Opperman, 428 U.S. 364, 366 (1976) (car impounded for parking violation 
may be searched); United States v. Leonard, 630 F.2d 789, 790 (10th Cir. 1980) (car impounded pursu
ant to standard highway patrol procedure may be searched); United States v. Staller. 616 F.2d 1284, 
1289-90 (5th Cir.) (when suspect arrested, police may search car legally parked in public lot), cert, 
denied. 449 U.S. 869 (1980). In Opperman the Court noted that the police, as part of their community 
caretaking function, frequently take custody of automobiles either abandoned or used in an illegal 
manner. 428 U.S. at 368-69.

249. Id. at 370 n.5 (analysis centers upon reasonableness of normal caretaking functions; probable 
cause evaluation not relevant).

250. 428 U.S. 364 (1976).
251. Id. at 369. See also Cady v. Dombrowski, 413 U.S. 433. 442-43 (1973) (when police reasonably 

believe officer’s gun accessible to vandals, inventory search of officer’s automobile valid); United States 
v. Leonard, 630 F.2d 789. 790-91 (10th Cir. 1980) (inventory search of car impounded after accident 
and police observation of .38 caliber cartridge valid); United States v. Staller, 616 F.2d 1284. 1290 (5th 
Cir.) (inventory search legitimate exercise of community caretaking function when owner arrested over
night and parking creates hazard of vandalism), cert, denied. 449 U.S. 869 (1980).

252. 428 U.S. at 370 n.5. The Court, nevertheless, has upheld inventory searches in a criminal set
ting. Id. at 373. See Cooper v. California, 386 U.S. 58, 61-62 (1967) (inventory search of car im
pounded under state forfeiture statute valid although pursuant to criminal arrest).

253. See United States v. Leonard, 630 F.2d 789, 790 (10th Cir. 1980) (valid inventory search con
ducted although police officer observed .38 caliber cartridge fall from suspect's lap and discovered 
additional cartridges in pat down search).

254. See 428 U.S. at 373 (“In applying the reasonableness standard adopted by the Framers, this 
Court has consistently sustained police intrusions into automobiles impounded or otherwise in police 
custody where the process is aimed at securing or protecting the car and its contents"). In Opperman, 
the Court held that once an officer is legally in the car to secure property in plain view, the officer 
reasonably can check an unlocked glove compartment, in which identification and personal effects 
often are placed. Id. at 376 n.10. Four justices argued that an inventory search to secure articles in 
plain view does not justify an intrusion into the closed areas of a car. Id. at 377-78 n.2 (Powell, J., 
concurring); id. at 387 n.4 (Marshall, J., with Brennan & Stewart, JJ.. dissenting).

255. 636 F.2d 1161 (8th Cir. 1980).
256. Id at 1166. In Wilson, the police arrested the suspect for traffic violations. Id. at 1162. The 

officers then searched the car and its trunk before driving the defendant to the station to post bond. Id. 
The search uncovered incriminating evidence. Id. The Eighth Circuit concluded that the search was 
unreasonable because the defendant was present, could arrange to secure the car, and would have 
returned immediately after posting bond. Id. at 1165-66. 
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strict Opperman analysis and relied on United States v. Chadwick2^1 to hold 
that an individual’s expectation of privacy in the trunk of an automobile can 
preclude a valid inventory search.258 This expectation of privacy derives from 
the likelihood that an automobile trunk will hold personal effects.259

Administrative Searches. Inspections of commercial260and residential261
buildings for fire, health, and safety reasons generally must be conducted pur
suant to valid search warrants.262 Courts, however, require a lesser degree of 
probable cause for administrative than for investigative searches.263 A reason
able legislative or administrative plan supported by a valid public interest is 
necessary to obtain an administrative warrant.264

A legitimate administrative scheme may be based upon the need for regular 
inspections.265 The passage of time, the nature of the building to be inspected, 
or the condition of the area as a whole may establish probable cause to inspect 
a particular building.266 Administrative searches conducted pursuant to estab
lished plans involve a limited invasion of privacy because they are neither per
sonal in nature nor are they intended to discover criminal evidence.267 
Additionally, the Supreme Court has upheld warrantless administrative

257. 433 U.S. I. 15-16 (1977) (warrantless search of footlocker in trunk of impounded car unreasona
ble intrusion upon legitimate expectation of privacy).

258. 636 F.2d at 1165.
259. Id. at 1164. But cf. United States v. Edwards, 577 F.2d 883. 894 (5th Cir.) (en banc) (inventory 

search limited to areas within car’s interior or trunk where property reasonably can be found), cert, 
denied. 439 U.S. 968 (1978); United States v. Martin, 566 F.2d 1143, 1145 (10th Cir. 1977) (search of 
impounded car’s locked trunk within permissible scope of inventory search).

260. See Michigan v. Tyler, 436 U.S. 499, 508 (1978) (warrant required for search of burned building 
after fire extinguished and exigency ended); See v. City of Seattle. 387 U.S. 541, 546 (1967) (warrant 
required for nonconsensual administrative search of commercial warehouse).

261. See Camara v Municipal Court, 387 U.S. 523, 534 (1967) (warrant required for administrative 
housing inspection). The warrant generally notifies the owner that the inspector is acting under proper 
authorization and that the inspector’s discretion is limited Id. at 532-33.

262. Exigent circumstances, however, may excuse the warrant requirement. Camara v. Municipal 
Court, 387 U.S. at 539; see Michigan v. Tyler. 436 U.S. at 509-10 (warrant unnecessary for firefighters 
to remain in building for reasonable length of time immediately after fire to determine cause of fire and 
seize evidence in plain view).

263. Marshall v. Barlow’s, Inc., 436 U.S. 307, 321 (1978); Camara v. Municipal Court, 387 U.S. at 
534-36. The strong government interest in protecting public health and safety through effective en
forcement of applicable regulations justifies the lower showing. Id. at 537.

264 See Donovan v. Dewey, 101 S. Ct. 2534, 2539 (1981) (Federal Mine Health and Safety Act 
(FMHSA) provides specifically tailored standards for issuance of warrants and serves public interest in 
regulating hazardous industry); Marshall v. Barlow’s, Inc., 436 U.S. at 321 (OSHA searches fail to 
satisfy fourth amendment requirements because not based on general administrative enforcement 
plan); notes 2TI-~I9 infra and accompanying text (discussing reasonable legislative standards that au
thorize warrantless searches).

265. See Camara v. Municipal Court, 387 U.S. at 538-39 (reasonableness of scheme will vary with 
regulations enforced).

266. Id. at 538.
267. Id at 537. Several circuits have relied upon a lower standard of probable cause even when 

officers suspected criminal activity. See United States v. Willis, 639 F.2d 1335, 1337 (5th Cir. 1981) 
(irrelevant that discovery of evidence expected when Coast Guard statutorily authorized to examine 
particular areas of ship); United States v. Demanett, 629 F.2d 862, 868-69 (3d Cir. 1980) (search for 
improper ship documentation valid despite suspicion of criminal activity when search no more intru
sive than necessary), cert, denied, 101 S. Ct. 1347 (1981); United States v. Prendergast, 585 F.2d 69, 71 
(3d Cir. 1979) (search of pharmacy under administrative warrant valid although authorities suspect 
drug control law violation); United States v. Goldfine, 538 F.2d 815, 819 (9th Cir. 1976) (same); cf. 
United States v. Shaefer, 637 F.2d 200, 204 (3d Cir. 1980) (search of trucks for investigatory rather than 
regulatory purposes invalid when statutory standards authorizing administrative search not met). 
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searches of certain pervasively regulated businesses.268 This exception to the 
warrant requirement recognizes that warrantless searches may be essential to 
effective enforcement of a regulatory scheme,269 and reflects the regulated in
dustry owners’ lack of reasonable privacy expectations.270

This term in Donovan v. Dewey21' the Supreme Court applied the regulated 
industry exception in upholding the warrantless search of a stone quarry272 
pursuant to the Federal Mine Safety and Health Act.273 The Court empha
sized the important federal interest in regulating one of “the most hazardous 
[industries] in the country”274 and noted that the owner of such a facility “can
not help but be aware that his property will be subject to periodic inspections 
undertaken for specific purposes.”275 The Court distinguished Marshall v. Bar
low's, Inc.276 by reasoning that the Mine Safety Act adequately substitutes for 
an administrative warrant because its precise standards require certain and 
regular inspection.277 Thus, “the pervasiveness and regularity of the federal 
regulation ultimately determine whether a warrant is necessary to render an 
inspection program reasonable . . . ,”278 The majority noted that, although 
the duration of a particular regulation is an important factor in determining its 
pervasiveness, “the recent vintage of [federal] regulation” will not preclude a 
reasonable, warrantless search of a pervasively regulated industry.279

The Supreme Court has ruled that random license and registration checks of

268. Donovan v. Dewey, 101 S. Ct. 2534, 2542 (1981) (regulations concerning mining); United States 
v. Biswell. 406 U.S. 311, 316 (1972) (regulations concerning firearms); United States v. Colonnade Ca
tering Corp . 397 U.S. 72, 77 (1970) (regulations concerning alcoholic beverages). Until 1981, the 
Supreme Court only applied this warrant exception to the firearms and alcoholic beverages industries. 
United States v. Biswell. 406 U.S. at 316; United States v. Colonnade Catering Corp., 397 U.S. at 77.

269. See Donovan v. Dewey, 101 S. Ct. at 2540 (administrative warrant requirement would provide 
time to conceal hazards and thus would undercut FMHSA objectives); United States v. Biswell, 406 
U.S. at 316 (effective enforcement and credible deterrence require unannounced, frequent inspections).

270. See Donovan v. Dewey. 101 S, Ct. at 2534, 2538 (stone quarry owners have less expectation of 
privacy in property than individual has in home); United States v. Biswell. 406 U.S. at 316 (firearms 
dealer enters business knowing industry pervasively regulated and therefore has reduced expectation of 
privacy); United States v. Colonnade Catering Corp.. 397 U.S. 72. 77 (1970) (reduced privacy expecta
tion because liquor industry long subject to close supervision and inspection); cf. United States v. Raub. 
637 F.2d 1205, 1208 (9th Cir. 1980) (reduced privacy expectation in commercial fishing boat due to 
pervasive regulation and important federal interests).

271. 101 S. Ct. 2534 (1981).
272. Id. at 2542.
273. 30 U.S.C. §§ 801-962 (Supp. Ill 1979). The act mandates health and safety inspection of under

ground mines at least four times per year and of surface mines at least two times per vear Id. § 813(a).
274. 101 S. Ct. at 2539.
275. Id.
276. 436 U.S. 307 (1978).
277. 101 S. Ct. at 2539-41. In Marshall v. Barlow’s Inc.. 436 U.S. 307 (1978). the Supreme Court 

held that the Occupational Safety and Health Administration (OSHA) Act. 29 U.S.C. § 657 (a) (1976), 
failed to provide a basis for the warrantless inspection of businesses. 436 U.S. at 320. Many of the 
affected businesses had no tradition of regulation or license requirement. Id. More important. OSHA 
failed to provide guidelines to limit a field officer's choice of time and subject of inspections. Id. at 323. 
In contrast, the Court in Dewey emphasized both the specific statutory limitations on field officers’ 
discretion and the quarry owner’s knowledge of the frequency and purpose of inspections. 101 S. Ct at 
2540-41.

278. 101 S. Ct. at 2541-42.
279. Id. at 2542. In a dissent, Justice Stewart argued that Dewey represents an unwarranted depar

ture from the Biswell-Colonnade exception In Justice Stewart’s view, the Biswell-Colonnade exception 
relied on a theory of implied consent and thus cannot be used to justify warrantless searches when 
regulations are enacted after the proprietor’s entry into an industry. Id at 2544-45 & n.3. 
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automobiles are an unreasonable invasion of privacy.280 Nevertheless, courts 
have held that Coast Guard safety and documentation inspections pursuant to 
statutory authority281 are not unreasonable and constitute an exception to the 
administrative warrant requirement.282 Customs statutes also authorize war
rantless searches.283 The courts have reasoned that such inspections serve 
broader purposes than automobile stops,284 and that less intrusive means to 
achieve such purposes are not available at sea.285

ELECTRONIC SURVEILLANCE

Electronic devices enable law enforcement officers and private citizens to 
monitor and record the private conversations of individuals, to monitor the 
movements of persons and objects, and to trace telephone calls made to or 
from a particular telephone. Uncontrolled use of such devices, however, 
threatens the privacy of individuals. Recognizing this threat, Congress passed 
title III of the Omnibus Crime Control and Safe Streets Act of 196 8,286 which

280. Delaware v. Prouse. 440 U.S. 648, 662-63 (1979). The intrusion of random stops without a 
reasonable suspicion of criminal activity outweighs any governmental interest served by those stops. 
Id. at 654. Established roadblocks and a general requirement of safety inspections better serve the 
government’s interest in highway safety. Id at 663.

281. 14 U.S.C. § 89(a) (1976) empowers the Coast Guard to perform the following tasks: make in
quiries. examinations, inspections, searches, seizures, and arrests upon the high seas and waters over 
which the United States has jurisdiction, for the prevention, detection, and suppression of violations of 
laws of the United States For such purposes, commissioned, warrant, and petty officers may at any 
time go on board of any vessel subject to the jurisdiction, or to the operation of any law, of the United 
States, address inquiries to those on board, examine the ship’s documents and papers, and examine, 
inspect, and search the vessel and use all necessary force to compel compliance. Id.

282. See United States v. Willis, 639 F.2d 1335, 1337 (5th Cir. 1981) (when Coast Guard statutorily 
authorized to examine area of ship, subjective expectations or intent of boarding party irrelevant and 
search not unreasonable); United States v. DeWeese. 632 F.2d 1267, 1269 (5th Cir 1980) (Coast Guard 
possesses plenary authority under section 89(a) to stop and board American vessels on high seas to 
inspect for safety, documentation and obvious customs violations), «77. denied. 50 U.S.L. W. 3246 (U.S 
Oct. 6. 1981); United States v. Espinoza-Cerpa, 630 F.2d 328, 334 (5th Cir. 1980) (same); cf. United 
States v. Hilton. 619 F.2d 127, 131-33 (1st Cir 1980) (valid warrantless safety and documentation 
searches limited to areas necessary to ascertain compliance). But cf. United States v. Guillen-Linares. 
643 F.2d 1054, 1056-57 (5th Cir. 1981) (Coast Guard search on behalf of customs agents unreasonable 
when conducted under customs statute without reasonable suspicion of criminal activity).

283. See 19 U.S.C. § 1581(a) (1976) (“Any officer of the customs may at any time go on board of any 
vessel or vehicle at any place . . . within a customs enforcement area . and examine, inspect, and 
search the vessel or vehicle and every part thereof and any person, trunk, package, or cargo on board 
. . . .’’).

284. See United States v. Shelnut, 625 F.2d 59, 61 (5th Cir. 1980) (Coast Guard can stop vessel 
without particularized suspicion because policy behind searches on high seas different from policy for 
other administrative searches), cert, denied, 101 S. Ct. 1520 (1981); United States v. Hilton. 619 F.2d 
127, 133 (1st Cir. 1980) (random Coast Guard stop of vessel for document and safety inspection distin
guishable from random automobile stops); United States v. Williams, 617 F.2d 1063. 1087-88 (5th Cir. 
1980) (en banc) (less restrictive standard governs searches al sea than on land because of substantial 
and long-recognized differences).

285. See United States v. Hilton, 619 F.2d 127, 133 (1st Cir. 1980) (random stops of vessels “virtually 
unavoidable” in maritime context); United States v. Williams, 617 F.2d 1063, 1079, 1087-88 (5th Cir. 
1980) (en banc) (nautical searches distinguished because difficult to police ocean frontiers and impracti
cal to stop and inspect all vessels at borders). Bui cf. United States v. Demanett, 629 F.2d 862, 867-68 
(3d Cir 1980) (dictum) (alternatives to discretionary boardings should exist, especially when vessel’s 
movements restricted), cert, denied, 101 S. Ct. 1347 (1981).

286. Pub. L. No. 90-351, tit. Ill, 82 Stat. 211 (1968) (codified at 18 U.S.C'. §§ 2510-2520 (1976)); see 
id. § 801(b) (not codified) (purpose of title III to protect privacy of wire and oral communications); 
Gelbard v. United States, 408 U.S. 41, 47 (1972) (protection of privacy overriding concern when Con
gress passed title III). 
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regulates the electronic or mechanical interception and disclosure of wire and 
oral communications.287

Title 111 establishes the courts as the means of regulating the use of elec
tronic surveillance. A court must order the interception of wire and oral com
munications288 and may do so only for certain specified offenses.289 Before 
ordering the interception, however, the court must make four findings: 
(a) that probable cause exists to believe that the person whose communication 
will be intercepted has committed, is committing, or is about to commit a 
crime; (b) that probable cause exists to believe that incriminating communica
tions will be intercepted; (c) that less intrusive investigative techniques have 
failed, probably would fail, or are too dangerous; and (d) that probable cause 
exists to believe that the place to be monitored is used or is about to be used or 
is leased to. listed in the name of, or commonly used by the suspect.290 To 
facilitate judicial supervision of ongoing surveillance, a court may require pro
gress reports291 and may approve extensions of the surveillance.292 Moreover,

287. 18 U.S.C. § 2511 (1976) (interception of wire or oral communications and disclosure of contents 
thereof prohibited except as otherwise provided); see id. § 2510(1) (“wire communication” means any 
communication using common carrier facilities that transmit by means of wire); id. § 2510(2) (“oral 
communication” means communication uttered by person exhibiting expectation that communication 
not subject to interception under circumstances justifying such expectation); id. § 2510(4) ("intercept” 
means aural acquisition of contents of any wire or oral communication through use of electronic or 
mechanical device); id. §2510(8) (“contents” includes information concerning identity of parties to 
communication or existence, substance, or meaning of communication).

Title III has survived constitutional challenge See. e.g., United States v Atkins, 618 F.2d 366, 372 
(5th Cir 1980) (constitutional challenge to title III without merit); United States v. Kail, 612 F.2d 443, 
446 (9th Cir.) (statutory procedure in title 111 for obtaining wiretap not unconstitutional), cert, denied, 
445 U.S. 966 (1980); United States v. Edelson, 581 F.2d 1290, 1292 (7th Cir. 1978) (per curiam) (lan
guage of title 111 not unconstitutionally vague), cert, denied, 440 U.S. 908 (1979). Expressly recognizing 
the Supreme Court's opinion in Berger v. New York, 388 U.S. 41 (1967), Congress passed title 111 to 
conform to that opinion's constitutional standards governing wiretapping. S. Rep. No. 1097, 90th 
Cong . 2d Sess. 66. reprinted in [1968] U.S. Code. Cong. & Ad. News 2112. 2153. Title III incorpo
rated the specific constitutional standards set forth in Berger, requiring limitations on the officer execut
ing the surveillance order; probable cause to renew the surveillance order; dispatch in executing the 
order; a return on the order showing what was seized; a showing of exigent circumstances; and particu
larity in describing the place to be searched, the crime under investigation, and the type of conversation 
sought. Compare 18 U.S.C. §§ 2510-2520 (1976) with Berger v. New York. 388 U.S. at 59-60.

288. See 18 U.S.C. § 2516(1)( 1976) (only authorized person may apply for court order). Emergen
cies involving threats to the national security or certain organized crime activities excuse violations of 
the judicial authorization requirement for a maximum of 48 hours. Id. § 2518(7).

Neither title III nor the Constitution requires law enforcement officers to obtain explicit judicial 
authorization for covert entries necessary to install listening devices. Dalia v. United States, 441 U.S. 
238, 257 (1979). Dalia provides support for the proposition that a court has the power to make such an 
authorization if it chooses to do so. See United States v. Feldman, 606 F.2d 673, 676-77 (6th Cir. 1979) 
{Dalia empowers court to authorize covert entry into defendant’s automobile to install and remove 
listening device), cert, denied, 445 U.S. 961 (1980); United States v. Licavoli, 604 F.2d 613. 619 (9th Cir. 
1979) {Dalia empowers court to authorize covert entry into defendant's office to install listening device), 
cert, denied, 446 U.S. 935 (1980). For a general discussion of Dalia, see Comment, Sneaking Through 
the Castle Gate: Covert Entries by Police to Plant Bugging Devices, 67 Geo. L.J. 1429 (1979).

289. See 18 U.S.C. § 2516(1) (1976 & Supp. Ill 1979) (crimes for which federal officers may apply for 
surveillance order include espionage, treason, labor racketeering, murder, kidnapping, robbery, extor
tion, bribery of public officials, gambling, drug trafficking and counterfeiting); id. § 2516(2) (1976) 
(crimes for which state officials may apply for order include murder, kidnapping, gambling, robbery, 
bribery, extortion, drug trafficking, and other crimes punishable by imprisonment for more than one 
year).

290. 18 U.S.C. § 2518(3) (1976).
291. Id. § 2518(6).
292. See id. § 2518(5) (time extension no longer than authorizing judge deems necessary). 
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the judge must seal the fruits of the surveillance upon expiration of the or
der.293 Violations of title III may trigger judicial sanctions including suppres
sion of the evidence obtained,294 penalties for contempt of court,295 civil 
damages,296 and criminal damages.297

Title III does not require a court order if one of the parties to the conversa
tion consents to the interception,298 if the parties have no reasonable expecta
tion of privacy,299 or if investigative or law enforcement officers, employees of 
communication common carriers, or the Federal Communications Commis
sion intercept the communication in the normal course of their duties.300 In 
addition, only the fourth amendment limits the use of monitoring devices to 
locate individuals or vehicles or to trace the origin or destination of telephone 
calls.301 Finally, neither the fourth amendment nor title III apply to electronic 
surveillance conducted outside the territorial jurisdiction of the United 
States.302

Although state legislation cannot authorize interceptions that fall short of

293. Id. § 2518(8)(a).
294. See id §§ 2515, 2518(10)(a) (prohibiting use of evidence obtained from interceptions made in 

violation of statute); id. § 2518(8)(a) (requiring seal or satisfactory explanation for its absence for ad
mission of tapes at trial).

295. See id § 2518(8)(c) (violation of sealing requirement punishable as contempt of court).
296. See id. § 2520 (awards of actual and punitive damages, attorney’s fees, and reasonable costs 

available to persons whose wire or oral communication intercepted or disclosed in violation of title III).
297. Id. § 2511(1) (willful violators of title III punishable by fine of not more than $10,000, imprison

ment for not more than five years, or both); see United States v. Lentz, 624 F.2d 1280, 1282-83 (5th Cir. 
1980) (county sheriff and civilian imprisoned for attempting to wiretap phone of suspected drug traf
ficker without court order), cert, denied, 101 S. Ct. 1696 (1981).

The Fourth Circuit has held that some basis for federal jurisdiction is essential to a criminal prosecu
tion for an interception of oral communications in violation of title III. United States v. Burroughs, 564 
F.2d 1111, 1115 (4th Cir. 1977). The court rejected the government’s inference of a federal nexus in the 
absence of a clear congressional intent to establish federal jurisdiction. Id. The Burroughs court indi
cated, however, that it would find a federal nexus if the interceptor acted under color of law or if 
interstate commerce was affected. See id. at 1113-14 (citing legislative history). Title III explicitly 
requires a federal nexus by prohibiting the unauthorized use of electronic surveillance executed on the 
premises of, or intended to gather information about, any business affecting interstate commerce. 18 
U.S.C. § 251 l(b)(iv) (1976); see United States v. Duncan, 598 F.2d 839, 853-55 (4th Cir.) (title III 
covered surveillance conducted in bank affecting interstate commerce), cert, denied. 444 U.S 871 
(1979).

298. 18 U.S.C. § 251 l(2)(c) (1976) (allowing interception by persons acting under color of law who 
are parties to conversation or have received party’s consent); id. § 251 l(2)(d) (allowing interception by 
persons not acting under color of law who are parties to conversation or have received party's consent 
unless done for criminal or tortious purpose).

299. See id. §2510(2) (protected oral communication defined as that uttered by person exhibiting 
expectation that communication not subject to interception under circumstances justifying such expec
tation); Katz v. United States, 389 U.S. 347, 351-53 (1967) (fourth amendment protects communica
tions made by person with subjective expectation of privacy when that expectation objectively 
reasonable).

300. Id. § 2510(5)(a)(ii) (investigative or law enforcement officers exception to title III requirements); 
id. (communications common carriers exception to title Ill requirements); id. § 251 l(2)(b) (Federal 
Communications Commission exception to title III requirements). Title III also does not restrict the 
use of telephone extensions to monitor conversations. See id. § 2510(5)(a)(i) (interception permitted 
when equipment furnished by telephone company in ordinary course of business and used in ordinary 
course of subscriber’s business).

301. See id. § 2511(1) (title III prohibitions govern only interception of contents of oral or wire com
munications); id. § 2510(4) (“intercept" means aural acquisition of contents of communication).

302. See Stowe v. Devoy, 588 F.2d 336, 341-42 (2d Cir. 1978) (when evidence obtained by Canadian 
officials in Canada in compliance with Canadian law, no title III violation and fourth amendment 
exclusionary rule does not apply), cert, denied, 442 U.S. 931 (1979). 
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the requirements of title 111,303 a state may require more than the federal mini
mum.304 As a general rule, federal courts will admit evidence that violated a 
more restrictive state law provided that the evidence was obtained in accord
ance with title Ill.305

Orders for Electronic Surveillance. Title 111 establishes specific proce
dures that govern the application for and issuance of a court order for elec
tronic surveillance.306 The application must identify the person seeking a 
surveillance order307 and the person authorizing the order.308 Only a federal 
or state officer or an attorney authorized by law to prosecute title III offenses 
may make an application for electronic surveillance.309

The application must be authorized by the Attorney General, his specially 
designated assistant,310 or the principal prosecuting attorney of a state or a 
political subdivision.311 If the proper person authorized the application, mis
identification of that person does not mandate supression of the evidence.312

303. See 18 U.S.C. § 2515 (1976) (no evidence may be received in any state or federal proceeding if 
obtained in violation of title 111).

304 See S Rep, No. 1097, 90th Cong., 2d Sess. 98, reprinted in [1968] U.S. Code Cong. & Ad. 
News 2112, 2187 (states free to adopt more but not less restrictive legislation); United States v. Hall, 
543 F.2d 1229, 1231 (9th Cir. 1976) (en banc) (title 111 does not entirely preempt stricter stale statute), 
cert, denied. 429 U.S. 1075 (1977).

305. See United States v. Zemek, 634 F.2d 1159, 1164 n.4 (9th Cir. 1980) (when undercover agent 
recorded conversation in violation of state law without consent of all parties, evidence still admissible 
in federal court because consent of only one party necessary under title 111), cert, denied. 101 S. Ct. 1359 
(1981): United States v. Horton, 601 F.2d 319, 323 (7th Cir.) (when defendant recorded conversation in 
violation of state law without consent of all parties, evidence still admissible in federal court because 
consent of only one party necessary under title Ill), cert, denied. 444 U.S. 937 (1979). But see United 
Stales v Manfredi. 488 F.2d 588. 598 n.7 (2d Cir. 1973) (dictum) (federal officers subject to more 
restrictive state requirements in joint state-federal wiretap investigation).

The Second Circuit has implied that it will recognize a more restrictive state law and will suppress 
the evidence if the violated requirement was not merely procedural but was designed to protect the 
individual’s right to privacy. Cf. United States v. Menendez, 612 F.2d 51. 54 (2d Cir. 1979) (evidence 
obtained in violation of more restrictive state sealing requirement admissible in federal court; require
ment mere procedural rule of evidence that protects no privacy interest); United States v. Vazquez, 605 
F.2d 1269, 1276-77 (2d Cir.) (same), cert, denied, 444 U.S. 981 (1979); United States v. Sotomayor, 592 
F.2d 1219, 1225 (2d Cir.) (same), cert, denied, 442 U.S. 919 (1979).

306. See generally 18 U.S.C. § 2516 (1976) (provisions governing authorization of application for 
surveillance order); id. §2518 (provisions governing contents of application, order, and issuance of 
order by court).

307. 18 U.S.C. § 2518(l)(a) (1976).
308. Id. The person authorizing the application need not personally evaluate the facts contained in 

the application. See United States v. Bailey, 607 F.2d 237, 241 (9th Cir. 1979) (when authorizing appli
cation from investigating officer, Attorney General need not have knowledge independent of affidavit, 
make specific findings of fact, or personally evaluate factual foundation of affidavit), cert, denied. 445 
U.S. 934 (1980).

309. See 18 U.S.C. § 2510(7) (1976) (officers are those empowered by law to conduct investigations 
of or to make arrests for title III offenses). See also id. § 2518(1) (application must state applicant’s 
authority to make application); id. § 2518( 1 )(a) (application must identify investigative or law enforce
ment officer making application).

310 Id. § 2516(1); see United States v. Giordano, 416 U.S. 505, 508 (1974) (title 111 violated when 
Attorney General delegated authority to authorize applications to executive assistant, instead of to 
specially designated Assistant Attorney General); Kilgore v. Mitchell, 623 F.2d 631, 634 (9th Cir. 1980) 
(title III violated when staff member of Assistant Attorney General, who was not specially designated, 
approved application; plaintiffs in civil action denied recovery because defendants conducted surveil
lance in good faith prior to judicial interpretation of statute).

311 See 18 U.S.C. § 2516(2) (1976) (prosecuting attorney can authorize application if state law em
powers him to do so).

312. United States v. Chavez, 416 U.S. 562, 565 (1974) (misidentifying Assistant Attorney General as 
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In addition, the authorization is presumed to be valid unless the defendant 
challenging the electronic surveillance makes a prima facie showing that the 
authorization did not comply with title III.* 313 The applicant must inform the 
court of the facts and circumstances justifying a surveillance order.314 Specifi
cally. the application must include details regarding the crimes under investi
gation, the nature and location of the facilities or places to be monitored, and 
the types of communications sought.315 The statute also requires each applica
tion to include facts concerning previous applications known to the applicant 
involving any of the same persons, facilities, or places.316 Furthermore, the 
application must state “the identity of the person, if known, whose communi
cations are to be intercepted.”317 The Supreme Court has interpreted this pro
vision to require the government to name all persons it has probable cause to 
believe are committing the crimes of which it seeks evidence.318 319

authorizing official does not require suppression when Attorney General actually authorized 
application).

313. See United States v. Jabara, 618 F.2d 1319, 1326-27 (9th Cir.) (plaintiff alleging that Assistant 
Altorney General's authorization of wiretap was invalid has burden of showing that primary Assistant 
Attorney General was available to perform authorization), cert, denied, 446 U.S. 987 (1980).

314. 18 U.S.C. § 2518(l)(b) (1976).
315. Id. §§ 2518(l)(b)(i)-(iii).
316. Id. § 2518( I)(e); see United States v. Kail. 612 F.2d 443, 447 (9th Cir.) (title HI satisfied when 

affiant discloses facts concerning some, but not all previous interceptions), cert, denied, 445 U.S. 966 
(1980).

317. 18 U.S.C. § 2518(l)(b)(iv) (1976).
318. United States v. Donovan, 429 U.S. 413, 424-28 (1977) (title III violated when eight persons 

“known” at time of application for extension but only five named); see Kilgore v. Mitchell, 623 F.2d 
631. 634 (9th Cir 1980) (title III violated when application names principal target of investigation but 
fails to name others suspected of criminal activity; plaintiffs in civil action, however, denied recovery 
because defendants conducted surveillance with reasonable good faith that statute not violated) Per
sons for whom the government does not have probable cause need not be named even if their identity is 
known See United States v. Kahn, 415 U.S. 143, 155 (1974) (rejecting defendant’s claim that incrimi
natory conversations inadmissible merely because her identity known at time of application); United 
States v Diltz, 622 F.2d 476, 483 (10th Cir. 1980) (rejecting defendant’s claim that government should 
have named him in application; information in affidavit insufficient to establish probable cause). Be
cause the requirement that individuals be named in the application is statutory rather than constitu
tional, a failure to name all who should be named will not result automatically in suppression United 
States v. Donovan, 429 U.S. 413, 437-39 (1977) (suppression not required because Congress did not 
intend identification to play central role in guarding against abuse of electronic surveillance)

319. 18 U.S.C. § 2518(3)(a) (1976). The probable cause standard is the same as that used for ordi
nary search warrants. See United States v. Webster, 639 F.2d 174, 177-78 (4th Cir. 1981) {Aguilar- 
Spinelli standards for probable cause applicable to affidavits in surveillance application). For a discus
sion of the Aguilar-Spinelli standards, see notes 42-61 supra and accompanying text.

320. 18 U.S.C. § 2518(3)(b) (1976).
321. Id. § 2518(3)(d); see United States v. Webster, 639 F.2d 174, 178-79 (4th Cir. 1981) (affidavit 

reciting numerous instances of continuing illegal use of telephones provided probable cause to believe 
telephones used in connection with crime).

A court may not issue a surveillance order unless it finds probable cause to 
believe that a person is committing one of the crimes enumerated by title 
III.3,9 Moreover, the court must conclude that probable cause exists to believe 
that the interception of particular communications will yield the evidence 
sought,320 and that the facilities or places to be monitored are used in connec
tion with the crime or are owned or commonly used by the person named in 
the application.321 When determining whether to issue the order, courts rely 
upon factual statements contained in the application for the order and support
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ing affidavits.322
Before issuing a surveillance order, the court must determine that normal 

investigative techniques have failed, appear unlikely to succeed, or would be 
too dangerous.323 The court must base its determinations upon affidavits that 
sufficiently detail the limitations of normal investigative techniques.324 If these 
techniques are unlikely to succeed or would alert the targets of the investiga
tion, a surveillance order will be upheld even though untried normal investiga
tive techniques exist.325

Upon finding that probable cause exists and that normal investigative tech
niques are insufficient, the court will issue an order specifying the identity of 
the person under surveillance, if known,326 and the nature and location of the 
communications facilities where the interception will occur.327 The order also 
must describe the type of communication to be intercepted328 and state the 
particular crime that the government has probable cause to believe has been, is 
being, or will be committed.329

322. 18 U.S.C § 2518(1) (1976) (information required in application); id. § 2518(2) (judge may re
quire applicant to provide additional information). When seeking to suppress evidence by challenging 
the truthfulness of the application and affidavits, an individual is entitled to an evidentiary hearing only 
if he makes a substantial preliminary showing that the allegedly false statements concerned facts mate
rial to the finding of probable cause and that they were made with reckless disregard for the truth. 
United States v. Licavoli, 604 F.2d 613, 621 (9th Cir. 1979) (citing Franks v. Delaware, 438 U.S. 154 
(1978)), cert, denied, 446 U.S. 935 (1980). In Franks, the Supreme Court created an identical standard 
for suppressing evidence under the fourth amendment. 438 U.S. at 168-72. The Supreme Court also 
held that if the statements were material to a finding of probable cause and if evidence introduced at 
the hearing proved that the statements were false, the reviewing court must suppress any evidence 
resulting from the execution of the warrant issued upon that finding of probable cause Id. at 156; rec 
United States v. Kail. 612 F.2d 443, 446 (9th Cir.) (if material misrepresentation found in affidavit, 
court must invalidate surveillance order), cert, denied, 445 U.S. 966 (1980).

323. 18 U.S.C. § 2518(3)(c) (1976). This provision is intended to ensure that electronic surveillance 
is not used when normal investigative techniques are adequate to expose the crime See United States 
v. Johnson, 645 F.2d 865, 867 (10th Cir. 1981) (traditional techniques inadequate to identify conspira
tors and scope of conspiracy); United States v. Atkins, 618 F.2d 366. 371 (5th Cir. 1980) (traditional 
techniques inadequate to identify conspirators).

324. 18 U.S.C. § 2518( 1 )(c) (1976) (application must include statement as to whether other investiga
tive techniques have failed, appear unlikely to succeed, or would be too dangerous); see United States 
v. Atkins. 618 F.2d 366, 371 (5th Cir. 1980) (affidavit detailing limitations of normal surveillance, use of 
confidential informants, immunity for known conspirators, and interviews with target's known associ
ates provided court with sufficient information to determine need for wiretap); United States v. Kail. 
612 F.2d 443, 447 (9th Cir.) (affidavit detailing limitations such as futility of infiltration, reluctance of 
informants to testify, and aroused suspicion caused by investigation provided court with sufficient in
formation to determine need for wiretap), cert, denied, 445 U.S. 966 (1980); cf. Kilgore v. Mitchell, 623 
F.2d 631, 634-35 (9th Cir. 1980) (in civil action affidavit alleged to provide insufficient detail valid 
because defendants held reasonable good faith belief that affidavit complied with title III). The deter
mination that other less intrusive investigative techniques will not succeed may not be based upon 
affidavits that include only bare conclusory statements. United States v. Martinez, 588 F.2d 1227, 1231 
(9th Cir. 1978); United States v. Gerardi, 586 F.2d 896, 898 (1st Cir. 1978).

325. See United States v. Johnson, 645 F.2d 865, 867 (10th Cir. 1981) (government not required to 
use all conceivable investigative techniques before seeking surveillance order); United States v. Web
ster, 639 F.2d 174, 179 (4th Cir 1981) (government not required to use techniques that probably would 
fail or inform suspects of government investigation before seeking order); United States v. Jabara, 618 
F.2d 1319. 1326 (9th Cir.) (government not required to use traditional techniques likely to jeopardize 
outcome of investigation before seeking order), cert, denied, 446 U.S. 987 (1980).

326. 18 U.S.C. § 2518(4)(a) (1976).
327. Id. § 2518(4)(b); see United States v. Feldman, 606 F.2d 673, 680 (6th Cir. 1979) (neither Con

stitution nor title III requires that surveillance order list numbers of telephone lines to be tapped when 
order authorizes taps on all telephones at that location), cert, denied, 445 U.S. 961 (1980).

328. 18 U.S.C. §2518(4)(c) (1976).
329. Id. In United States v. Licavoli, 604 F.2d 613 (9th Cir. 1979), cert, denied. 446 U.S. 935 (1980),
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Title III limits the duration of the electronic surveillance that a court can 
authorize, by requiring the applicant to include “a statement of the period of 
time for which the interception is required to be maintained.”* 330 Surveillance 
must terminate “upon attainment of the authorized objective” in the court or
der,331 and may not exceed thirty days.332 A court, however, may grant exten
sions of an order for subsequent thirty-day periods.333

lhe FBI sought a surveillance order to obtain evidence against an individual suspected of dealing in 
stolen diamonds. Id. at 620. The resulting order described the offense as dealing in stolen goods gener
ally. id. and the surveillance produced evidence that the individual had knowingly received a stolen 
painting. Id. at 617. The court held that the reference to stolen goods generally, rather than to stolen 
diamonds, was sufficient to satisfy the specificity requirements of both title III and the fourth amend
ment. Id. at 620.

330. 18 U.S.C. § 2518(5) (1976).
331. The court order must specify “the period of time during which such interception is authorized.” 

Id. § 2518(4)(e).
332. Id. §2518(5).
333. Id Title III requires that the application for an extension include the information required in 

the original application, id. § 2518(5), and state the results already obtained or a reasonable explanation 
of the failure to obtain those results. Id. § 2518(1 )(f); see United States v. Feldman. 606 F.2d 673. 682 
(6th Cir. 1979) (applications for extensions satisfied title III by apprising court of existence of prior 
wiretap orders and providing excerpts of prior conversations), cert, denied. 445 U.S. 961 (1980). Before 
authorizing an extension, the court also must make the same findings of probable cause and insuffi
ciency of normal investigative techniques that are required for an original order. 18 U.S.C. § 2518(5) 
(1976) (referring to requirements in 18 U.S.C. § 2518(3)).

334. 18 U.S.C. § 251 l(2)(a)(ii) (Supp. Ill 1979).
335. Id Even prior to enactment of this statutory provision, an individual offering assistance may 

not have been liable under title III. See Smith v. Nixon, 606 F.2d 1183, 1191 (D.C. Cir. 1979) (action 
against telephone company for installation of wiretap dismissed because company did not initiate sur
veillance and nation’s highest executive officials assured action legal), cert, denied. 101 S. Ct. 3147 
(1981). Moreover, the government must compensate any assisting individual at the prevailing rates. 18 
U.S.C. §2518(4) (Supp. Ill 1979).

336. 18 U.S.C. § 2518(5) (1976).
337. See Scott v. United States, 436 U.S. 128, 136-37 (1978) (minimization effort must be reasonable 

in light of objective assessment of officer’s actions rather than of subjective intent); United States v. 
Feldman, 606 F.2d 673, 678 (6th Cir. 1979) (focus of inquiry on actions of agents, not motives or 
intent), cert, denied, 445 U.S. 961 (1980).

338. See Scott v. United Slates, 436 U.S. at 141-43 (when only 40% of intercepted conversations 
clearly related to crimes cited on order, interception reasonable given ambiguous nature of contents of 
remaining conversations); United States v. Feldman, 606 F.2d 673, 677-79 (6th Cir. 1979) (use of bug
ging device that could not be deactivated by remote control objectively reasonable), cert, denied. 445 
U.S 961 (1980); United States v. Martin, 599 F.2d 880, 887 (9th Cir.) (wiretap lasting 37 days reason
able in light of state of investigation and defendant’s extensive involvement in conspiracy), cert denied. 
441 U.S. 962 (1979). In Scott, the Supreme Court suggested that although an interceptor's good faith is 
irrelevant to the minimization inquiry, the question of motive may play a part in determining whether 

Title III allows citizens to assist law enforcement officials in electronic sur
veillance by authorizing landlords, custodians, and communication common 
carriers to provide information, facilities, or assistance.334 Before rendering 
assistance, however, the individual must receive either a court order directing 
the assistance or a written certification from an authorized official establishing 
that no warrant is required, that the statutory provisions have been satisfied, 
and that the assistance is needed.335

Statutory Postauthorization Duties. Title III imposes four post
authorization duties upon those acting under an electronic surveillance order. 
The first duty is to minimize the interception of communications not otherwise 
subject to surveillance.336 The minimization order must be objectively reason
able337 in light of the circumstances confronting the interceptor.338 The trial 
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court has discretion to determine the necessity of holding an evidentiary hear
ing on the adequacy of the minimization effort.339

to apply the exclusionary rule to an objectively unreasonable minimization effort 436 U.S. at 139 n. 13; 
cf United States v. Santora, 600 F.2d 1317, 1320 (9th Cir.) (court considered good faith when finding 
that logs of intercepted communications together with agent's affidavit sufficient to justify trial court's 
failure to order evidentiary hearing on its own motion), modified on other grounds. 609 F 2d 439 (9th 
Cir. 1979).

339. See United States v. Licavoli, 604 F.2d 613, 621 (9th Cir. 1979) (court acted within discretionary 
power in denying motion to suppress without evidentiary hearing when defendant failed to request 
hearing and failed to allege specific contested issues of fact), cert, denied. 446 U.S. 935 (1980); United 
States v. Santora, 600 F.2d 1317, 1320 (9th Cir.) (court acted within discretionary power in omitting 
evidentiary hearing when defendant failed to request hearing and evidence established prima facie case 
of good faith attempt at minimization), modified on other grounds. 609 F.2d 433 (9th Cir. 1979).

A plaintiff seeking civil damages from a law enforcement official who conducted electronic surveil
lance can argue that the surveillance was unlawful because the defendant failed to minimize the 
number of innocent conversations intercepted. See Kilgore v. Mitchell. 623 F 2d 631. 633 (9th Cir. 
1980) (many innocent conversations intercepted and recorded; title III as interpreted in Scott requires 
that law enforcement officials minimize monitoring of innocent conversations)

340. 18 U.S.C. § 2517(5) (1976).
341. Id. § 2518(8)(a)(b). The contents of applications and orders can be disclosed only upon a show

ing of good cause before a judge. Id. § 2518(8)(b).
342. United States v. Diana, 605 F.2d 1307, 1314 (4th. Cir. 1979) (Third. Fourth, Fifth, and Seventh 

Circuits agree purpose of sealing requirement to ensure integrity of tapes), cert denied. 444 U.S 1102 
(1980).

343. 18 U.S.C. § 2518(8)(a) (1976).
344 Id.; see United States v. McGrath, 622 F.2d 36. 42-43 (2d Cir. 1980) (when no evidence of 

prejudice or tampering presented, government's need to transport tapes before duplicating satisfactorily 
explained delays of three to eight days); United States v. Diana, 605 F.2d 1307, 1311. 1314-15 (4th Cir.
1979) (when integrity of tapes not challenged, government’s need to retain original tapes to guard 
against possibility that duplicated tapes would malfunction satisfactorily explained 39 day delay), cert, 
denied. 444 U.S. 1102 (1980); United States v. Vazquez, 605 F.2d 1269. 12/8-79 (2d Cir.) (shortage of 
government personnel and equipment, need for Spanish-speaking agents to translate recordings, and 
failure to foresee actual scope of investigation satisfactorily explained delays of seven to 13 days), cert, 
denied, 444 U.S. 981 (1979).

345. Compare United States v. McGrath, 622 F.2d 36, 43 (2d Cir 1980) (if government had not 
explained three to eight day delay in sealing, suppression would have been appropriate even in absence 
of showing that tapes altered or that defendants prejudiced) with United States v. Diadone. 558 F.2d 
775, 780 (5th Cir. 1977) (despite two week delay in sealing, suppression not required in absence of 
showing that tapes altered or defendants prejudiced), cert, denied. 434 U.S 1064 (1978) and United 
States v. Lawson, 545 F.2d 557, 564 (7th Cir. 1975) (despite 57 day delay in sealing, suppression not 
appropriate in absence of any question about integrity of tapes) and United States v. Falcone, 505 F.2d 
478, 484 (3d Cir. 1974) (despite 45 day delay in sealing, suppression not appropriate when trial court 
found tapes not altered), cert, denied, 420 U.S. 955 (1975).

The second postauthorization duty arises when intercepted communications 
concern crimes not listed in the interception order. Before the government can 
use the contents of these communications, it must apply to the court for a de
termination that the interception complied with title III requirements.340

Third, the court must seal the application for a title III order, the order itself, 
and all recordings made pursuant to it341 to ensure the preservation of their 
integrity.342 The sealing requirement becomes effective at the end of a contin
uous period of interception, regardless of the number of judicial orders or ex
tensions involved.343 Courts can admit intercepted communications only 
when properly sealed or when the government adequately explains the absence 
of a seal.344 The circuits, however, have disagreed on the appropriateness of 
suppressing improperly sealed communications without a showing that the 
tapes have been altered.345

The fourth postauthorization duty is the service of an “inventory” notice to 
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those persons named in the surveillance orders and, as the judge requires, to 
other persons whose conversations have been intercepted.346 The government 
therefore must apprise the court of the identity of all persons whose conversa
tions were intercepted.347 Inventory notice informs the parties of the authori
zation order, the surveillance dates, and any interception that occurred.348 
Failure to give inventory notice is not a ground for suppression unless the 
failure causes incurable prejudice.349

Individual Rights Under Title III. Title III provides four basic rights to
individuals whose conversations have been intercepted or against whom the 
interception was directed. First, the individual has a limited right350 to inspect 
the court order, application, and intercepted communication.351 The contents 
of an intercepted communication cannot be used as evidence unless the gov
ernment provides each party with a copy of the court order and application not 
less than ten days before the proceeding.352 If a court finds an interception 
illegal, any person with standing to file a motion to suppress has mandatory 
access to the records of the communication.353 The First Circuit has held that 
third parties cannot use the Freedom of Information Act354 to gain access to 
the records of electronic surveillance made in violation of the fourth 
amendment.355

346. 18 U.S.C. § 2518(8)(d) (1976). The notice must be given no later than ninety days after the 
termination of a continuous period of surveillance, unless service is postponed upon an ex parte show
ing of good cause. Id.

347. United States v. Donovan, 429 U.S. 413, 430-32 (1977) (requiring government to identify all 
persons whose communications were intercepted; rejecting Justice Department policy of identifying 
only parties to interception who might be indicted)

348. 18 U.S.C. § 2518(8)(d) (1976).
349. See United Stales v. Harrigan, 586 F.2d 860, 865 (1st Cir. 1978) (suppression appropriate if 

failure to serve inventory notice caused actual, incurable prejudice); cf. United Stales v. Donovan. 429 
U.S 413, 438 (1977) (suppression not automatically required for government’s failure to inform court 
of identity of all parties whose conversations intercepted).

350. The judge has discretion to determine whether inspection is in the interest of justice. 18 U.S.C. 
§2518(8)(d).

351. Id. § 25l8(8)(d), (9), (10)(a) (1976).
352. Id. § 2518(9). The judge may waive this ten-day period if he finds that it is not possible to 

furnish the party with this information and that the party will not be prejudiced by this delay. Id.
353. See Aiderman v United States. 394 U.S. 165, 180-83 (1969) (disclosure of contents of illegal 

surveillance required to allow defendant opportunity to prove that evidence to be used against him was 
fruit of illegal surveillance and subject to suppression). If the evidence used against the defendant was 
obtained independently of any electronic surveillance, the court may limit the scope of disclosure. See 
United States v. Bissel, 634 F.2d 1228, 1230-34 (9th Cir. 1980) (after initial government disclosure of 
electronic surveillance records, not abuse of court’s discretion to refuse more extensive search for 
records when evidence presented at trial unrelated to any surveillance).

In United States v Ajlouny, 629 F.2d 830 (2d Cir. 1980), cert, denied. 449 U.S. 1111 (1981), the 
defendant argued that the warrantless surveillance conducted for foreign intelligence purposes was 
illegal and access to the records was necessary to ensure suppression of any resulting evidence Id. at 
837-38 The Second Circuit denied the defendant access because, even if the surveillance was illegal, 
suppression was not appropriate when the purposes of the exclusionary rule would not be served. Id. at 
840 Suppression of the evidence would not further the “imperative of judicial integrity" rationale for 
the exclusionary rule because the government officials relied on their good faith belief that the surveil
lance was legal See id. at 840-41 (title Ill did not regulate such surveillance and case law did not 
prohibit it). In addition, exclusion would not further the deterrence rationale because the Foreign 
Intelligence Surveillance Act, 50 U.S.C. §§ 1801-1811 (Supp. II 1978), now regulates this type of sur
veillance. 629 F.2d at 841-42.

354. 5 U.S.C. § 552 (1976).
355. Providence Journal Co. v. FBI, 602 F.2d 1010, 1014 (1st Cir. 1979), cert, denied, 444 U.S. 1071
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A second individual right under title III arises when the government at
tempts to use the fruits of illegal electronic surveillance as the basis for interro
gation of a grand jury witness who was a subject of that surveillance. The 
Supreme Court has held that a grand jury witness has the right to invoke the 
violation of title HI as a defense to any contempt charges brought against him 
for refusing to answer questions.* 356 If the witness can make a preliminary 
factual showing that the government based its questions upon illegally ob
tained information,357 the government must respond with the same degree of 
specificity as contained in the witness’ allegation.358

(1980). Individuals normally may use FOIA to obtain government investigatory records. 5 U.S.C. 
§ 552 b(c)(7) (1976). The FOIA, however, prohibits the production of materials that would constitute 
an unwarranted invasion of personal privacy. Id. § 552b(c)(7)(C). The First Circuit held that this 
exception exempts from disclosure records of illegal interceptions. 602 F.2d at 1014

356. Gelbard v. United States, 408 U.S. 41, 47 (1972) (implying this right from 18 U.S.C. §2515 
(1976), whereby no evidence derived from illegal surveillance may be offered “in any trial, hearing or 
other proceeding in or before any court, grand jury,... or other authority of the United States”); In re 
Grand Jury Proceedings (Whitehurst), 643 F.2d 226, 228-29 (5th Cir. 1981) (if government’s questions 
to grand jury witness derived from illegal wiretaps, witness has valid defense to civil contempt for 
refusal to testify) (citing Gelbardy, United States v. Pacella, 622 F.2d 640, 643 ( 2d Cir. 1980) (same).

357. See United States v. Dien. 598 F.2d 743, 746 (2d Cir. 1979) (per curiam) (when witness failed to 
present any factual support for allegations of illegality, assertion deemed frivolous and did not trigger 
any obligation for government to respond or court to deny grand jury proceeding); cf. United States v. 
Pacella. 622 F.2d 640, 643 (2d Cir. 1980) (when defendant’s allegation of illegal surveillance based on 
mere suspicion and without colorable basis, government not obliged to respond).

358. See In re Grand Jury Proceedings (Whitehurst), 643 F.2d 226, 229 (5th Cir. 1981) (when de
fendant made general claim of illegal surveillance, oral statement by government attorney denying any 
electronic surveillance adequate); In re Pantojas, 628 F.2d 701, 703-04 (1st Cir. 1980) (when defendant 
made general claim of illegal surveillance, affidavit by official conducting investigation stating that 
neither he nor FBI had been furnished results of any electronic surveillance adequate); cf. United 
States v. Wylie, 625 F.2d 1371, 1375-77 (9th Cir. 1980) (when defendant raised colorable claim of 
electronic surveillance, government affidavit stating that records of nine federal agencies disclosed no 
surveillance of defendant or his attorney adequate), cert, denied, 449 U.S. 1080 (1981).

359. Gelbard v. United States, 408 U.S. 41, 61 n.22 (1972). In Gelbard the court assumed that the 
interceptions were made in violation of title 111 Id. at 47.

360. In re Special February, 1977 Grand Jury (Pavone), 570 F.2d 674. 678 (7th Cir.) (per curiam) 
(grand jury witness seeking protection of 18 U.S.C. § 2515 not entitled to full discovery and evidentiary 
hearing), rw7. denied, 437 U.S. 904 (1978); Droback v. United States, 509 F.2d 625, 625-26 (9th Cir. 
1975) (per curiam) (immunized witness not entitled to comprehensive discovery and suppression hear
ing on legality of evidence); In re Grand Jury Proceedings (Worobyzt), 522 F.2d 196. 198 (5th Cir. 
1975) (witness not entitled to inspection of documents or suppression hearing when in camera inspec
tion shows wiretap facially valid), cert, denied, 425 U.S. 911 (1976); In re Persico, 491 F.2d 1156, 1162 
(2d Cir. 1974) (witness not entitled to suppression hearing; entitled only to in camera inspection).

The Second Circuit argued that section 2518( 10)(a) of title III implied that grand jury witnesses are 
not entitled to a hearing to challenge the legality of court-ordered surveillance In re Persico, 491 F.2d 
at 1161. Although section 2515 of title III explicitly prohibits a grand jury from using evidence derived 
from interceptions made in violation of title III, section 2518(10)(a) does not include grand jury wit
nesses among those who may move to suppress such evidence. See 18 U.S.C. § 2515 (1976); id. 
§ 2518( 10)(a). The court relied upon the Senate Report regarding title III, which stated that “(bjecause 
no person is a party as such to a grand jury proceeding, |section 2518(10)(a)J does not envision the 
making of a motion to suppress” in that proceeding. In re Persico, 491 F.2d at 1161 (citing S. Rep. No. 

The Supreme Court has expressly left open the question whether a grand 
jury witness may refuse to answer questions on the basis that the electronic 
surveillance was illegal, although undertaken pursuant to a court order.359 
The Second, Fifth, Seventh, and Ninth Circuits have held that a grand jury 
witness charged with contempt is not entitled to inspect the application and 
court order or to have a hearing on the legality of the court-ordered surveil
lance.360 Three of these circuits allow such a witness to raise the defense of 
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illegal electronic surveillance only when the government failed to obtain a re
quired court order, when the government concedes illegality, or when a court 
has declared the surveillance illegal in a prior adjudication.361 The First, 
Third, Eighth, and District of Columbia Circuits, on the other hand, have held 
that a grand jury witness charged with contempt is entitled, in the absence of a 
showing by the government of a sufficient need for secrecy, to a limited hear
ing on the legality of the surveillance.362 If the judge determines that the 
breach of secrecy will cause harm he may bar disclosure of the documents and 
conduct an in camera inspection.363 Otherwise, the witness must be given ac
cess to the court order and the application and supporting affidavits.364

1097. 90th Cong.. 2d Sess. 66. reprinted in (1968) U.S. Code Cong. & Ad. News 2112, 2195). The court 
also noted that Justice White, who provided the fifth vote in Gelbard, 408 U.S. 41 (1972), appeared 
reluctant to extend to grand jury witnesses the right to “a full-blown suppression hearing" because of 
the need to avoid interrupting the grand jury proceedings. In re Persico, 491 F.2d at 1160 (citing 
Gelbard v. United States. 408 U.S. 41, 70 (1972) (White, J., concurring)).

Three of the circuits that deny grand jury witnesses a hearing on the legality of court-ordered surveil
lance permit the trial judge to examine the application and court order in camera. In re Special Febru
ary. 1977 Grand Jury (Pavone), 570 F.2d at 678 (in camera inspection of electronic surveillance 
documents all that witness entitled to receive); In re Grand Jury Proceedings (Worobyzt), 522 F 2d at 
198 (zzz camera inspection of orders, affidavits, and applications sufficient to establish facial regularity of 
wiretap authorization); In re Persico, 491 F.2d at 1162 (in camera inspection of surveillance documents 
all that witness entitled to receive).

361. In re Special February, 1977 Grand Jury (Pavone), 570 F.2d al 678; In re Gordon, 534 F.2d 
197, 199 (9th Cir. 1976); In re Persico. 491 F.2d at 1161.

362 In re Grand Jury Investigation (Harkins), 624 F.2d 1160, 1167 (3d Cir 1980); In re Grand Jury 
Proceedings (Katsouros), 613 F.2d 1171, 1175-76 (D.C. Cir. 1979) (per curiam); Melickian v. United 
States. 547 F.2d 416. 420 (8th Cir.), cert, denied, 430 U.S. 986 (1977); In re Lochiatto, 497 F.2d 803, 808 
(1st Cir. 1974). The First Circuit suggested that title III does not give standing to a grand jury witness 
to make a motion to suppress unless he is charged with contempt. In re Lochiatto, 497 F.2d at 806.

363. In re Grand Jury Investigation (Harkins), 624 F.2d at 1167 (judge must examine materials of 
sensitive nature in camera)', In re Grand Jury Proceedings (Katsouros), 613 F.2d at 1176 (judge must 
examine materials zzi camera if government submits affidavit establishing that disclosure would breach 
necessary secrecy); Melickian v. United States, 547 F.2d at 420 (judge must examine secret materials in 
camera)', In re Lochiatto, 497 F.2d at 808 (judge must examine materials of sensitive nature in camera).

364 In re Grand Jury Investigation (Harkins), 624 F.2d 1160, 1167 (3d Cir. 1980); In re Grand Jury 
Proceedings (Katsouros), 613 F.2d 1171, 1175-76 (D.C. Cir. 1979) (per curiam); Melickian v. United 
States, 547 F.2d 416, 420 (8th Cir.), cert, denied, 430 U.S. 986 (1977); In re Lochiatto. 497 F.2d 803, 808 
(1st Cir. 1974).

If the court grants access to the application, affidavits, and court order, the witness may not introduce 
at the hearing independent evidence disputing the facts contained in the documents. In re Grand Jury 
Investigation (Harkins), 624 F.2d at 1167; accord. In re Grand Jury Proceedings (Katsouros), 613 F 2d 
at 1175 (grand jury witness not entitled to obtain evidence for purpose of challenging statements in 
application and supporting affidavits); In re Lochiatto, 497 F.2d at 808 (no evidence need be provided 
defendant for purpose of litigating truth of statements made by affiants).

365. 18 U.S.C. § 2520 (1976); see Briggs v. American Air Filter Co., 630 F.2d 414. 416, 420 (5th Cir.
1980) (employee denied recovery in civil action when supervisor used extension telephone to listen-in 
on business conversation of employee; title Ill not violated when phoned used in ordinary course of 
business). This term the District of Columbia Circuit held that the disclosure of the contents of an 
interception that occurred prior to the enactment of title III did not create a civil action under section 
2520. Zerilli v. Evening News Association, 628 F.2d 217, 218-22 (D.C. Cir. 1980) (newspaper in 1976 
disclosed contents of allegedly unlawful interceptions conducted by Department of Justice in early 
1960’s; title III civil action against newspaper dismissed).

Title 111 also permits individuals whose communications have been inter
cepted. disclosed, or used in violation of title III to bring a civil action against 
the persons responsible for the violation.365 Defendants in such actions, how
ever, may avoid liability by showing that they relied in good faith on a court 
order or on the statutory provisions allowing some unauthorized short-term 
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interceptions.366 To assert this defense, the defendant must demonstrate a sub
jective good faith belief that his conduct complied with title III and that this 
belief was objectively reasonable.367

Finally, title III enables persons “aggrieved” by illegal electronic surveil
lance to move to suppress evidence derived from it.368 The statute defines ag
grieved persons as those who were parties to the illegally intercepted 
conversations or those against whom the surveillance was directed.369 Relying 
on the fourth amendment, the Supreme Court has extended standing to sup
press to those on whose premises the illegal interception occurred.370 Ag
grieved persons may move for suppression if their communications were 
unlawfully intercepted,371 if the order approving the surveillance was insuffi
cient on its face,372 if the interception violated the requirements of the order,373 
or if the sealing requirements were not met.374

Courts generally have been reluctant to hold that violations of title III re
quire the suppression of evidence. The Supreme Court has held that when the 
provision violated is not central to the legislative purpose underlying title 111. 
the violation does not require suppression.375 Moreover, several circuit courts

366. See 18 U.S.C. § 2520 (1976) (good faith reliance on court order or on 18 U.S.C. § 2518(7), 
which allows short-term interceptions by designated officials in certain situations, constitutes complete 
defense in civil action).

367. See Kilgore v. Mitchell. 623 F.2d 631, 633-36 (9th Cir. 1980) (actions of investigative officials 
objectively reasonable when surveillance pursuant to court order, consistent with Department of Justice 
policies, and conducted prior to judicial interpretation of title III); Jacobson v. Rose. 592 F 2d 515, 
523-25 (9th Cir. 1978) (court remanded for jury determination whether subordinate officers and tele
phone company had relied in good faith on judgment of responsible officers that wiretap conformed to 
terms of order), cert, denied. 442 U.S. 930 (1979); cf. Chagnon v Bell. 642 F.2d 1248. 1258-61 (D.C. 
Cir. 1980) (Attorney General entitled to qualified immunity because authorization for warrantless for
eign intelligence surveillance reasonably based upon unsettled case law. supportive presidential prac
tice. and lack of legislative guidance, and not product of bad faith).

Last term, two circuits held that absolute immunity is available to officials who violate title III in the 
course of gathering information necessary for adjudicative and prosecutorial decisions. See Halperin v. 
Kissinger, 606 F.2d 1192, 1208 (D.C. Cir. 1979) (officials making adjudicative and prosecutorial deci
sion absolutely immune from civil suit because subjects of prosecution likely to sue from spite and 
judicial review provides adequate safeguard against improper use of surveillance), aff"d by an equally 
divided court, 101 S. Ct. 3132, 3132 (1981) (per curiam); Forsyth v Kleindienst. 599 F 2d 1203. 1215 (3d 
Cir. 1979) (when securing information necessary to prosecutor's decision to initiate criminal prosecu
tion. decision by Attorney General or prosecuting attorney to authorize warrantless electronic surveil
lance protected by absolute immunity because of need for adequate information). Only qualified 
immunity exists, however, if the violation occurs in the context of an investigative or administrative 
function. Id. The District of Columbia Circuit has held that even high executive officials, including the 
President, have only qualified immunity for actions not involving adjudication or prosecution. 
Halperin v. Kissinger. 606 F.2d at 1208.

368. 18 U.S.C. § 2518( 10)(a) (Supp. Ill 1979).
369. 18 U.S.C § 2510(11) (1976).
370. See Aiderman v. United States, 394 U.S. 165, 176-78 (1969) (homeowner may object to use of 

unlawfully overheard third party conversations on his premises because conversations fruits of illegal 
search). The Supreme Court has left open the question whether a defendant has standing under the 
fourth amendment when he is not a party to the conversations, when he is not named in the order, and 
when the interception does not occur on his premises. Scott v. United States. 436 U.S. 128. 135 n. 10 
(1978); see United States v. Jabara, 618 F.2d 1319, 1326 (9th Cir.) (no standing to challenge electronic 
surveillance when defendant not party to conversation and conversation not on her premises), cert, 
denied. 446 U.S. 987 (1980).

371. 18 U.S.C. § 2518(10)(a)(i) (Supp. Ill 1979).
372. Id. § 25I8(10)(a)(ii).
373. Id. § 25l8(10)(a)(iii).
374. 18 U.S.C. § 2518(8)(a) (1976).
375. Compare United States v. Donovan, 429 U.S. 413. 435-39 (1977) (failure to include in applica- 
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have construed the provisions of title III broadly in order to find that no viola
tion occurred.* 376

tion names of individuals likely to be overheard in incriminating conversations and failure to notify all 
persons whose communications have been intercepted do not violate legislative purpose of title III; 
suppression not required) and United States v. Chavez, 416 U.S. 562, 575 (1974) (misidentification of 
person authorizing application does not violate title Ill’s legislative purpose; suppression not required) 
with United States v. Giordano, 416 U.S. 505, 528 (1974) (provision specifying who may authorize 
applications for intercept orders central to statutory scheme; suppression required).

376. See. e.g.. United States v. Johnson, 645 F.2d 865, 867 (10th Cir. 1981) (government need not 
exhaust all conventional investigative techniques to satisfy “necessity” requirement); United States v 
McGrath. 622 F.2d 36. 42-43 (2d Cir. 1980) (government satisfied requirement that delay in sealing be 
explained by stating it was "reasonably necessary" to transport for processing before sealing); United 
States v Feldman. 606 F.2d 673, 680 (6th Cir. 1979) (requirement that wiretap order describe nature 
and location of facilities under surveillance does not necessitate listing of telephone numbers), cert, 
denied. 445 U.S. 961 (1980); United States v. Licavoli, 604 F.2d 613, 620 (9th Cir. 1979) (authorization 
order need not state each particular crime that wiretap might expose but may refer generally to pattern 
of crime), cert, denied. 446 U.S. 935 (1980).

377. See 18 U.S.C. § 2510(2) (1976) (oral communication is one uttered by person exhibiting expec
tation that it is not subject to interception under circumstances justifying such expectation). Compare 
United States v. White. 401 U.S. 745, 751-53 (1971) (fourth amendment does not protect expectation of 
privacy in conversation with government agent) wt/A Katz v. United Slates. 389 U.S. 347, 351-53 (1967) 
(fourth amendment protects reasonable expectation of privacy in call from closed telephone booth)

378. See 18 U.S.C § 251 l(2)(c) (1976) (person acting under color of law may intercept if party to 
communication or if consent of party given); id. § 2511 (2)(d) (person not acting under color of law may 
intercept if party to communication or if consent of a party given, provided purpose not criminal or 
tortious); United States v White. 401 U.S. 745, 749-52 (1971) (government interception of conversation 
between consenting informant and defendant not fourth amendment violation)

379. See United States v. White, 401 U.S. at 749-52 (evidence admissible when informant consented 
to recording of conversation with defendant); United States v. Zemek, 634 F 2d 1159, 1164 n 4 (9th Cir. 
1980; (evidence admissible when conversation between undercover agent and two defendants tape- 
recorded by undercover agent), cert, denied, 101 S. Ct. 1359 (1981); United States v. Gorel. 622 F.2d 
100, 106 (5th Cir. 1980) (evidence admissible when coconspirators voluntarily consented to government 
interception of their conversation with associate of defendant); United States v. Tousant, 619 F.2d 810, 
813 (9th Cir 1980) (per curiam) (evidence admissible when informant consented to interception and 
operated recording equipment under direction of law enforcement agents).

380. United States v. Glickman, 604 F.2d 625, 634 (9th Cir. 1979) (burden of proof on defendant to 
overcome presumption of informant’s sanity at time of consent), cert, denied. 444 U.S. 1080 (1980) The 
standard for showing that an informant consented to the recording of a conversation is “considerably 
less stringent” than the standard for showing consent to a physical search because the potential harm to 
an informant is less in the former situation. Id. at 633-34.

381. 18 U.S.C. § 251 l(2)(d) (1976).

Warrantless and Non-Title III Electronic Surveillance. Under certain
circumstances the warrantless interception of oral or wire communications vio
lates neither title III nor the Constitution. For example, neither title III nor the 
Constitution protects parties to an intercepted conversation who spoke with no 
legitimate expectation of privacy.377 Similarly, no violation occurs when the 
person intercepting the conversation has the consent of one of the parties to the 
conversation.378 Thus, when a law enforcement officer is a party to a conver
sation or when an informant who is a party to a conversation either permits an 
officer to record the conversation or records the conversation himself, the evi
dence is admitted without judicial authorization.379 The government can es
tablish an informant’s consent by showing that the informant proceeded with 
the conversation knowing that law enforcement officials were monitoring or 
recording it.380 Individuals not acting under color of law also may intercept 
communications with the consent of one of the parties unless the interception 
will be used to commit a criminal or tortious act.381
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Title III also allows switchboard operators and employees of communica
tion common carriers to intercept, disclose, or use conversations if such actions 
occur in the normal course of business necessary to render service or to protect 
the rights or property of the carrier.382 Communication common carriers, 
however, may not use random monitoring or service observing methods except 
for mechanical or service quality control checks.383

Title Ill also exempts from coverage any interception conducted by an in
vestigative or law enforcement officer in the ordinary course of his duties.384 
The First Circuit has held that this exemption does not allow the monitoring of 
a prison inmate’s telephone conversations when an officer does not use the 
usual method of monitoring.385 The officer’s conduct in such a case is not 
within the “ordinary course of his duties.”386 On the other hand, the Sixth 
Circuit has held that the monitoring of an inmate’s telephone conversation is 
within the ordinary course of an officer’s duties when such monitoring is con
sistent with posted prison rules.387

When national security is involved, the Foreign Intelligence Surveillance 
Act of 1978388 regulates electronic surveillance.389 Under this statute, the At-

382. Id. § 2511(2)(a)(i).
383. Id.
384. Id. § 2510(5)(a)(ii). Title III creates this exemption by the manner in which it defines surveil

lance devices falling within the scope of title III: “ ‘electronic, mechanical, or other device' means any 
device or apparatus which can be used to intercept a wire or oral communication other than—(a) any 
telephone . facility, or any component thereof . . . (ii) being used by ... an investigative or law 
enforcement officer in the ordinary course of his duties.” Id.

385. See Campiti v. Walonis, 611 F.2d 387, 392 (1st Cir. 1979).
386. Id. (listening to inmate’s conversation on extension phone without inmate’s knowledge did not 

merit exemption because usual method of monitoring was to stand close enough to hear inmate's side 
of conversation).

387. See United States v. Paul, 614 F.2d 115, 117 (6th Cir.) (posted prison rules gave inmates reason
able notice monitoring might occur; title III not violated when prison switchboard used to monitor 
inmate’s calls), cert, denied. 446 U.S. 941 (1980).

388. Pub. L. No. 95-511, 92 Stat. 1783 (1978) (codified at 50 U.S.C. §§ 1801-1811 (Supp. Ill 1979)).
389. Prior to enactment of the Foreign Intelligence Surveillance Act. surveillance for national secur

ity purposes was governed only by the fourth amendment, not by title III. See 18 U.S.C. §2511(3) 
(1976) (repealed 1978) (listing five national security situations not governed by title 111); United States 
v. Truong Dinh Hung, 629 F.2d 908, 913 n.2 (4th Cir. 1980) (title Ill explicitly disclaimed intent to limit 
national security surveillance); S Rep. No. 1097, 90th Cong.. 2d Sess 66, reprinted in [1968] U.S. Code 
Cong. & Ad. News 2112, 2182 (title III not intended to limit power of President to obtain information 
by whatever means to protect United States from acts of foreign powers). The Supreme Court has 
required that the government obtain a warrant prior to electronic surveillance of a domestic group for 
national security purposes. See United States v. United States District Court, 407 U.S. 297. 316-17 
(1972) (executive officers of government not neutral magistrates for fourth amendment purposes); 
Halperin v. Kissinger, 606 F.2d 1192, 1206 (D C. Cir 1979) (fourth amendment requires warrant for 
electronic surveillance of either domestic target deemed threat to national security or domestic group 
concerned with foreign affairs but not collaborating with foreign powers), tiff'd by an equally divided 
court, 101 S. Ct. 3132, 3132 (1981) (per curiam).

This term, in United States v. Truong Dinh Hung, 629 F.2d 908 (4th Cir. 1980), the Fourth Circuit 
reviewed the legality of warrantless electronic surveillances conducted to identify the source of classi
fied documents that a defendant had transmitted to representatives of a foreign government. Id. at 912. 
The surveillance occurred before the enactment of the Foreign Intelligence Surveillance Act of 1978. 
Id. at 914 n.4. The court held that the government was not required to obtain a warrant when it 
conducted surveillance of a foreign power or its agents "primarily for foreign intelligence reasons.” Id. 
at 915. The court justified this exception to the fourth amendment warrant requirement by emphasiz
ing the need for speed and secrecy in situations involving foreign intelligence surveillance, the expertise 
of the executive branch in deciding whether to conduct the surveillance, and the constitutional preemi
nence of the executive branch in the conduct of foreign affairs. Id. at 913-14. The warrantless surveil
lance, however, must satisfy the reasonableness requirement of the fourth amendment. Id. at 916-17. 
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torney General may authorize electronic surveillance for up to one year with
out a court order, provided that the surveillance is directed at foreign powers 
and that no substantial likelihood exists that the communications of United 
States’ citizens will be intercepted,190 The Act requires the Attorney General 
to adopt minimization procedures reasonably designed, in light of the purposes 
and techniques of the surveillance, to protect the privacy of United States’ citi
zens while advancing national security interests.* 390 391

The Fourth Circuit affirmed the district court’s decision to exclude all evidence obtained through the 
warrantless surveillance after the investigation had become primarily a criminal investigation Id. at 
916. From that point on. the "primarily for foreign intelligence" exception to the fourth amendment no 
longer applied. Id.

390. 50 U.S.C. §!802(a)( 1 )(A)-(B) (Supp. Ill 1979). The statute defines foreign powers to include 
foreign-based political organizations and entities controlled by foreign governments. Id. § 1801(a).

391. See id. § 1802(a)(1)(C) (Attorney General may authorize electronic surveillance without court 
order if minimization complies with § 1801(h)); id. § 1801(h) (defining minimization procedures). See 
generally Schwartz, Oversight of Minimization Compliance Under the Foreign Intelligence Surveillance 
Act: How the Watchdogs are Doing Their Jobs, 12 Rut -Cam. L.J. 405 (1981).

392. 18 U.S.C. §251 l(l)(b) (1976).
393. See United States v. Bailey, 628 F.2d 938. 941 (6th Cir. 1980) (court must determine whether 

government violated fourth amendment protection of legitimate expectation of privacy by installing 
and monitoring beeper), cert, denied, 50 U.S.L.W. 3244 (U.S. Oct. 6, 1981); United States v. Dubrofsky. 
581 F.2d 208, 211-12 (9th Cir. 1978) (same).

394. See United Stales v. Lewis, 621 F.2d 1382, 1388 (5th Cir. 1980) (delivery of chemicals in drum 
containing beeper and monitoring of beeper lawful because surveillance conducted pursuant to war
rant), cert, denied, 101 S.Ct. 1400 (1981).

395. See United States v. Cassity, 631 F.2d 461, 464-65 (6th Cir. 1980) (installation of beepers lawful 
because items in rightful possession of government; case remanded to determine whether expectation of 
privacy violated when government monitored items taken into defendant’s home without warrant); 
United States v. Bailey, 628 F.2d 938, 943-44 (6th Cir. 1980) (installation of beeper lawful because items 
in rightful possession of government; monitoring of beeper unlawful once items moved into home 
where defendants had legitimate expectation of privacy), cert, denied, 50 U.S.L.W. 3244 (U.S Oct. 6.
1981); United States v. Arredondo-Morales, 624 F 2d 681, 684-85 (5th Cir 1980) (informant concealing 
beeper and riding in suspect’s car not unlawful because informant had right to be in car; monitoring of 
signals from beeper not invasion of privacy because suspect’s movements exposed to public view); 
United States v. Lewis, 621 F.2d 1382, 1388 (5th Cir. 1980) (installation of beeper lawful because 
defendants had no expectation of privacy in chemicals not in their possession), cert, denied, 101 S Ct. 
1400 (1981). Relying on Katz v. United States. 389 U.S. 347, 361 (1967) (Harlan, J„ concurring), the 
Sixth Circuit held that warrantless beeper surveillance is unlawful if the defendant exhibits a subjective 
expectation of privacy and the defendant’s expectation is reasonable. See United States v Bailey. 628 
F.2d at 940-41, 943 (fourth amendment requires warrant for use of beeper to monitor location of items 
stored in private areas; defendants exhibited legitimate expectation of privacy).

396. See United Slates v. Shovea, 580 F.2d 1382, 1387-88 (10th Cir. 1978) (no fourth amendment 
violation when beeper attached to car and monitored without warrant because suspicious activity pro
vided probable cause and defendant’s mobility provided exigent circumstances), cert, denied. 440 U.S. 
908 (1979).

397. 628 F.2d 938 (6th Cir. 1980), cert, denied, 50 U.S.L.W. 3244 (U.S. Oct. 6, 1981).
398. See id. at 944-46 (warrant permitting surveillance for indefinite period of time violated fourth 

Title III regulates only the interception of the contents of oral and wire com
munications:392 the fourth amendment regulates the use of electronic devices 
that trace locations (transmitters and beepers).393 Courts have permitted the 
installation and use of such devices when a court authorizes them,394 when the 
agents have lawful access to the object to which the device is attached and its 
user has no reasonable expectation of privacy,395 or when probable cause and 
exigent circumstances exist.396 397 This term the Sixth Circuit, in United States r. 
Baileyy*1 held that when the fourth amendment requires a warrant for surveil
lance by means of a beeper, the warrant must contain a reasonable time 
limit.398 The court suppressed evidence obtained with the invalid warrant. 
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finding the potential abuse of electronic surveillance sufficient to invoke the 
exclusionary rule.399 400

amendment). The Bailey court relied upon Berger v. New York. 388 U.S. 41 (1967), which invalidated 
a statute authorizing a series of electronic surveillances pursuant to a single showing of probable cause. 
United States v. Bailey, 628 F.2d at 945 (citing Berger v. New York. 388 U.S. at 59).

399. See United States v. Bailey, 628 F.2d at 946-47 (when beeper theoretically could function for
ever. failure to apply exclusionary rule would place fourth amendment protection solely under control 
of executive and would constitute judicial abdication).

400. See. eg.. United States v. New York Tel. Co., 434 U.S. 159. 165-67 (1977) (pen register not 
interception under title 111 because does not aurally acquire contents of communication); United States 
v. Giordano. 416 U.S. 505, 553-54 (1974) (Powell, with Burger. C.J.. Blackmun & Rehnquist. JJ . con
curring in part and dissenting in part) (same); United States v. Seidlitz. 589 F.2d 152. 156-57 (4th Ctr.
1978) (tracer not interception under title 111 because does not aurally acquire contents of communica
tion), cert, denied. 441 U.S. 922 (1979); 18 U.S.C. § 2510(4) (1976) (defining intercept as "aural acquisi
tion of the contents of any wire or oral communication”); S Rep. No. 1097. 90th Cong.. 2d Sess. 90, 
reprinted in [1968] U.S. Code Cong. & Ad. News 2112. 2178 (title 111 not intended to prevent use of 
tracers or pen registers). The fourth amendment does not limit the use of these devices by private 
parties. See United States v. Seidlitz, 598 F.2d at 158 (use of tracer by telephone company at request of 
computer company employee private action not subject to fourth amendment; fourth amendment ap
plicable only when challenged evidence obtained in search conducted by government officers or 
agents).

401 See Smith v. Maryland, 442 U.S. 735, 742-45 (1979) (telephone company monitors outgoing 
calls for billing purposes; installation and use of pen register not search within meaning of fourth 
amendment because defendant had no actual expectation of privacy and such expectation would not be 
protected as legitimate).

402 See id. at 742 (pen registers routinely used to check billing operations, detect fraud, and prevent 
violations of law).

403. United States v. New York Tel. Co., 434 U.S. 159, 168-75 (1977).
404. See In re Application of United States Of America For An Order Authorizing An In-Progress 

Trace Of Wire Communications Over Telephone Facilities. 616 F.2d 1122. 1128-32 (9th Cir. 1980) 
(district court acted within powers of Federal Rule of Criminal Procedure 41 and All Writs Act. 28 
U.S C. § 1651(a) (1976). in ordering telephone company to assist law enforcement officers carrying out 
tracing operation) (citing United States v. New York Tel. Co.. 434 U.S. 159 (1977)).

405. See In re Application Of The United States Of America For an Order Authorizing the Installa
tion Of a Pen Register Or Touch-Tone Decoder And a Terminating Trap. 610 F.2d 1148. 1157 (3d Cir.
1979) (companies should not lose meaningful opportunity to protect property rights without substantial 
reason). Although the use of a pen register requires only the identification of the pair of wires serving a 
particular phone, the execution of a trace is considerably more burdensome. Id. at 1152-53. A trace 
may involve a lengthy computerized or manual search, depending on the type of equipment used and 
whether the same central office serves the receiving and calling numbers. Id.

Title 111 does not apply to the use of devices that trace the origin of calls 
made to a particular number (tracers) or that record numbers dialed from a 
particular number (pen registers).4(M) Likewise, the fourth amendment does 
not restrict the use of pen registers.401 The Supreme Court has stated that 
telephone users have no reasonable expectation of privacy in the numbers they 
dial because they realize that the telephone company has facilities for making 
records of these numbers.402 This rationale, however, might not apply to the 
use of devices tracing incoming calls because the telephone company does not 
make records of such calls for any routine purpose commonly known to tele
phone users. Courts, however, have yet to address this issue.

Federal courts may order telephone companies to assist law enforcement 
officials in the installation and operation of pen registers403 and tracers.404 
Procedural safeguards of the fifth amendment, however, may limit the use of 
tracers. Last term the Third Circuit held that due process is implicated in the 
use of tracers because the burden imposed upon a telephone company in exe
cuting a trace may deprive the telephone company of property rights.405 The 
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court concluded that due process requires a hearing to determine whether the 
burden of executing a trace is unreasonable before law enforcement officers 
can force the telephone company to assist them in tracing calls.406

406 Id at 1157: accord, tn re Application Of United States For An Order Authorizing An In- 
Trogress Trace Of Wire Communications Over Telephone Facilities, 616 F.2d 1122. 1132-33 (9th Cir
1980) (dictum) (reasonable notice and opportunity to be heard should be afforded telephone company 
before ordering it to assist law enforcement officials).

407. See Watkins v. Sowders. 449 U.S. 341, 350-51 (1981) (Brennan. J., dissenting) (eyewitness iden
tification evidence notoriously unreliable).

408. See United States v. Wade, 388 U.S. 218, 229 (1967) (suggestive lineups increase danger of 
misidentification).

409. 388 U.S. 218 (1967).
410. 388 U.S. 263 (1967).
411. United States v. Wade. 388 U.S. at 237; Gilbert v. California. 388 U.S. at 272.
412. 388 U.S. 293 (1967).
413. Id. at 297.
414. Id. at 301-02.
415. United States v. Wade, 388 U.S. at 236-37.
416. See id. at 232-33 (suggestiveness increases when police place suspect in lineup with individuals 

“grossly dissimilar” to him).
417. Id. at 233-34; see Gilbert v. California, 388 U.S. at 270 & n.2 (identifications made during 

lineup and at trial excluded because 100 witnesses viewed lineup and made identifications in presence 
of each other).

418. United States v. Wade, 388 U.S. at at 237. Critical stages are those points in a criminal proceed
ing at which an attorney’s presence is necessary to secure the defendant’s right to a fair trial. Id. at 226- 
27. The right to counsel is necessary in identification procedures because the vagaries of eyewitness 
identifications and the danger of suggestive influences may prejudice the defendant's case. See id. at 
234-37 (presence of counsel often prevents prejudice at identification and preserves defendant’s sixth 
amendment right to fair trial).

419. Id. at 236.
420. See id. at 237 (postindictment lineup a critical stage requiring presence of counsel)

IDENTIFICATIONS

The danger of misidentifying criminal defendants407 increases significantly 
when prosecuting authorities use unduly suggestive procedures to obtain wit
ness identifications prior to trial.408 * * * * The Supreme Court has established two 
constitutional safeguards to reduce the dangers inherent in suggestive identifi
cations. First, the Supreme Court in United States v. Wade4m and Gilbert v. 
California^ guaranteed a criminal defendant the sixth amendment right to 
counsel in a postindictment corporeal identification.4" Second, the Court in 
Stovall i’. DennoAX- declined to apply Wade and Gilbert retroactively413 but 
stated that all identifications must comply with due process.414

Right to Counsel. The pretrial lineup bears “grave potential for
prejudice”415 * because of the danger that police may conduct a lineup improp
erly116 and permit suggestive comments in the presence of a witness.417 To 
protect the defendant from the dangers inherent in lineups, the Wade Court 
designated the postindictment corporeal identification a critical stage of a 
criminal proceeding at which the defendant has the right to the presence of 
counsel.418 The Court reasoned that the presence of counsel could protect the 
defendant from prejudice and enable counsel to reconstruct and challenge the 
identification procedure at trial.419

The right to counsel established by the Court in Wade applies only to post
indictment corporeal identification procedures.420 Thus, a defendant has no 
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right to counsel at a preindictment corporeal identification421 or at either a 
preindictment or postindictment identification at which he is not present.422 
Similarly, a defendant has no right to have counsel present at a post-lineup 
interview of an identifying witness,423 at a photographic display,424 or at a 
voice identification procedure.425 A defendant must rely on due process prin
ciples for protection in these procedures.426

A postindictment out-of-court identification made without counsel present is 
inadmissible427 unless the defendant voluntarily and intelligently waives his 
right to counsel.428 Such evidence is inadmissible even if the out-of-court 
identification has an independent source.429 An in-court identification, how
ever. is admissible when the prosecution establishes that the in-court identifica
tion has a source independent of the witness’ prior identification of the 
defendant in an illegal lineup.430

421. See Kirby v. Illinois. 406 U.S. 682, 688-89 (1972) (plurality opinion) (right to counsel attaches 
upon formal charge, preliminary hearing, indictment, information, or arraignment); Lomax v. Ala
bama, 629 F.2d 413. 415 (5th Cir. 1980) (no right to counsel at postarrest lineup), ceri, denied. 101 S. Ct. 
1712 (1981).

422. See United States v. Ash, 413 U.S. 300, 317-21 (1973) (when defendant not present at photo 
display, counsel not required because no right to confrontation when prosecutor prepares witnesses).

423. See. e.g., United States v. White, 617 F.2d 1131, 1135 (5th Cir. 1980) (no sixth amendment right 
to counsel at interview of witness conducted after lineup); United States v. Bierey, 588 F.2d 620, 624 
(8th Cir 1978) (no sixth amendment right to counsel at interview of witness conducted after lineup 
because counsel need not be present to conduct effective cross-examination at trial), ceri, denied. 440 
U.S. 927 (1979); United States v. Rich, 580 F.2d 929, 933 (8th Cir.) (no due process right to counsel at 
interview of witness conducted after postindictment lineup), cert, denied. 439 U.S. 935 (1978).

424 See United States v. Ash, 413 U.S. 300, 321 (1973) (no right to counsel at photo display because 
inherent risks of prejudice not sufficiently grave to require sixth amendment protection); McGee v. 
Estelle. 625 F.2d 1206, 1209 (5th Cir. 1980) (no right to counsel at photo display conducted prior to 
indictment), cert denied. 449 U.S. 1089 (1981); United States v. Gay, 623 F.2d 673, 675 (10th Cir.) (no 
right to counsel at photo display), cert, denied. 449 U.S. 957 (1980).

425. See Meggs v. Fair, 621 F.2d 460, 462 (1st Cir. 1980) (voice identification did not violate defend
ant's fifth amendment rights even though conducted without defendant's knowledge and without pres
ence of counsel); United Stales v. Dupree. 553 F.2d 1189. 1192 (8th Cir.) (no right to counsel at 
preindictment voice identification), cert, denied. 434 U.S. 986 (1977); United States v. James, 494 F.2d 
1007, 1024-25 (D.C. Cir.) (no right to counsel at postindictment voice identification), cert denied, 419 
U.S. 1020 ( 1974); cf. United States v Brown, 644 F.2d 101, 103 (2d Cir 1981) (in-court voice identifica
tion did not violate defendant’s sixth amendment right to assistance of counsel because counsel present 
to cross-examine witness).

426. Kirby v. Illinois, 406 U.S. 682, 689 ( 1972) (plurality opinion); Coleman v. Alabama, 399 U.S. 1, 
3-4 (1970) (although preindictment lineup does not require presence of counsel, admissibility of evi
dence governed by principles of due process).

427. See Moore v. Illinois. 434 U.S. 220, 231 (1977) (corporeal identification conducted after com
mencement of adversary proceedings without presence of counsel not admissible); Gilbert v. California, 
388 U.S. 263, 273 (1967) (identification testimony derived directly from illegal lineup conducted with
out counsel not admissible).

428. See United States v. Wade, 388 U.S. 218, 237 (1967) (defendant's sixth amendment right to 
counsel at identification not violated when defendant intelligently waived right). See generally Johnson 
v. Zerbst, 304 U.S. 458, 464 (1938) (waiver of constitutional right must be "intelligent”).

This term the Eighth Circuit used a totality of the circumstances test to determine whether the de
fendant had validly waived his right to counsel. United Slates v. Sublet, 644 F.2d 737, 741-42 (8th Cir.
1981).  Without reaching the issue of whether the defendant’s right to counsel attached prior to issuance 
of a formal complaint, the court of appeals found that the defendant validly waived his right to counsel. 
Id. at 741. The Sublet court noted that the defendant declined the opportunity to have an attorney 
present at the lineup, and that the police delayed the lineup to allow another defendant’s counsel time 
to appear. Id. at 742.

429. See Gilbert v. California, 388 U.S. 263, 273-74 (1967) (independent source exception inappro
priate because defeats purpose of deterring police from holding unconstitutional lineups).

430. See id. at 272 (constitutional error to admit in-court identifications without first determining 
absence of taint from illegal lineup and presence of independent source); cf. Moore v. Illinois, 434 U.S.



1981] Project: Criminal Procedure 523

Due Process. In Stovall v. Denno43' the Supreme Court set forth the

220, 231 (1977) (constitutional error to admit evidence that directly results from illegal lineup); notes 
447-51 infra and accompanying text (discussing independent source standards).

431. 388 U.S. 293 (1967).
432. Id. at 302.
433. 432 U.S. 98 (1977).
434. See id. at 114 (reliability is linchpin in determining admissibility of identification testimony).
435. 409 U.S. 188, 199-200 (1972).
436. 432 U.S. at 114. Bui see United States v. Crawford, 516 F.2d 797, 797 n.l (9th Cir.) (per 

curiam) (court uses four factors to determine reliability when government did not introduce prior iden
tification evidence and only in-court identification challenged), cert, denied. 439 U.S. 851 (1978).

437. 432 U.S. at 114.
438. See. e.g., United States v. Phillips, 640 F.2d 87, 94 (7th Cir.) (despite impermissibly suggestive 

photo display, identification admissible because Biggers reliability factors satisfied), cert, denied. 101 S. 
Ct. 2331 (1981); United States v. Sanders, 626 F.2d 1388, 1389 (8th Cir. 1980) (per curiam) (despite 
suggestiveness of showing witness surveillance photographs immediately prior to lineup, identification 
admissible because Biggers reliability factors satisfied); United States v. Williams, 616 F.2d 759, 761 
(5th Cir.) (per curiam) (despite suggestiveness of showing witness single photograph, in-court identifica
tion admissible because Biggers reliability factors satisfied), cert, denied. 449 U.S. 857 (1980).

439. See, e.g., Gonzalez v. Hammock, 639 F.2d 844, 847-48 (2d Cir. 1980) (showup identification at 
police station admissible because reliability, as measured by Biggers factors, outweighs any undue 
suggestiveness), cert denied, 449 U.S. 1088 (1981); McGee v. Estelle, 625 F.2d 1206, 1209-10 (9th Cir. 
1980) (lineup identification admissible because reliability, as measured by Biggers factors, outweighs 
any undue suggestiveness), cert, denied, 449 U.S. 1089 (1981); United States v. Field, 625 F.2d 862, 866 
(9th Cir. 1980) (photographic identification excluded because unduly suggestive conduct of FBI agents 
outweighs reliability as measured by Biggers factors).

440. Courts often assume that an identification procedure is suggestive and proceed directly to the 
issue of reliability. See Preacher v. Estelle, 626 F.2d 1222, 1223 (5th Cir. 1980) (assuming identification 
procedure unduly suggestive, identification admissible because reliable), cert, denied. 101 S. Ct. 1389 
(1981). The Fifth Circuit presumes that a photo display is impermissibly suggestive when the police fail 
topreserve it. Branch v. Estelle, 631 F.2d 1229, 1234-35 (Sth Cir. 1980); United States v. Sonderup. 639 
F.2d 294, 298-99 (5th Cir. 1981) (following presumption test set forth in Branch).

The jury traditionally decides reliability. See Watkins v. Sowders, 449 U.S. 341, 347 (1981) (when

due process standard governing identification confrontations. Courts applying 
this standard look to the totality of the circumstances to determine whether the 
identification procedure was “so unnecessarily suggestive and conducive to ir
reparable mistaken identification” as to deny the defendant due process of 
law.* 431 432 Several years after Stovall, however, the Supreme Court in Manson v. 
Braithwaite433 rejected a per se exclusionary rule for unduly suggestive identi
fication procedures and stated that the reliability of the identification should 
determine its admissibility.434 435 The Manson Court adopted five factors enu
merated in Neil v. Biggers433 to evaluate reliability: the witness’ opportunity to 
view the criminal at the time of the crime; the witness’ degree of attention at 
the time of the crime; the accuracy of the witness’ prior description of the crim
inal; the witness' level of certainty when identifying the suspect at the confron
tation; and the length of time between the crime and the confrontation.436 The 
Manson Court stressed that courts must balance reliability, as measured by the 
Biggers factors, against suggestiveness when deciding whether to admit identi
fication evidence.437

The circuit courts have interpreted Stovall's totality of the circumstances test 
in two ways. Some courts employ a two-step analysis in which they examine 
the identification procedure’s reliability only if they find that the procedure 
was unduly suggestive.438 Other courts always balance the suggestiveness of 
the identification procedure against the reliability of the evidence.439 Under 
either test identification testimony is not admissible unless it is reliable.440
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Although the circuit courts have not formulated bright-line tests, they have 
developed guidelines defining undue suggestiveness and improper police pro
cedures. For example, a defendant has no constitutional right to require police 
to hold a lineup rather than employ alternative identification procedures that 
pose greater risks of prejudice.441 A showup generally is valid442 even if it 
occurs shortly after the commission of a crime when the danger of coercion 
and suggestivity is substantial.443 Similarly, a photo display whose composi
tion and procedure are suggestive often is admissible.444 An in-court identifi
cation is not impermissively suggestive when the defendant is required to 

courts admit identification evidence, jury’s "only duty” is to assess its reliability). For courts applying a 
two-step analysis, the judge determines whether the pretrial identification was impermissibly sugges
tive United States v. Anderson. 627 F.2d 161, 164 (8th Cir.), cert, denied. 449 U.S. 1021 (1980). The 
jury then decides whether the identification was reliable. United States v. Stubblefield, 621 F 2d 980, 
983 (9th Cir 1980). For courts applying a balancing test, the judge evaluates suggestiveness and makes 
an initial determination of the reliability of all identification evidence See Willis v. Garrison, 624 
F.2d 491. 493 (4th Cir 1980) (appellate court reversed trial court's finding of unreliability of identifica
tion and did not question trial court's power to balance). The jury then determines if the evidence is 
sufficiently reliable to satisfy the burden of proof Id. at 495 (citing Manson v. Braithwaite. 432 U.S. 
98.116 (1977)).

441 See. e.g., United States v. Overstag, 619 F.2d 767, 771 (8th Cir. 1980) (no constitutional right to 
lineup; victim identified defendant in photo display as well as in court and no prejudice shown from 
absence of lineup identification); United States v. Robertson, 606 F.2d 853, 857-58 (9th Cir. 1979) (no 
constitutional right to lineup; judge did not abuse discretion in failing to require lineup after witness 
identified defendant in photo display because defendant altered appearance after display and other 
witnesses made independent identifications); United States v. Campbell. 581 F.2d 22. 28 (2d Cir. 1978) 
(no constitutional right to lineup; matter within discretion of trial judge). But see Webb v. Havener, 
549 F.2d 1081. 1086-87 (6th Cir.) (suggestive showup identification evidence excluded because based on 
brief hurried observation and no explanation for failure to hold lineup), cert, denied. 434 U.S 873 
(1977).

This term the Eighth Circuit held that when police hold a lineup, they may mark heights to provide a 
reference for the witness. See United States v. Sanders, 626 F.2d ¡388, 1389 (8th Cir. 1980) (per 
curiam) (permissible to mark height at lineup identification when marks provide spatial reference for 
witness rather than suggest whom to chose)

442. See United States v. Williams. 626 F.2d 697, 702-03 (9th Cir.) (showup admissible as acceptable 
means of identification when Biggers reliability factors satisfied), cert, denied. 449 U.S 1020 (1980); 
Robinson v. Smith. 624 F.2d 54, 55 (6th Cir. 1980) (“one-on-one” showup identification admissible 
when Biggers reliability factors satisfied).

443. See Chavis v. Henderson, 638 F.2d 534, 536-38 (2d Cir. 1980) (showup identification by victim 
who confronted robbery suspect immediately brought to victim's home admissible despite suggestive
ness because Biggers reliability factors satisfied), cert, denied. 50 U.S.L.W. 3247 (U.S. Oct. 6. 1981); 
United States v. Williams, 626 F.2d 697, 702-03 (9th Cir.) (showup identification by two bank tellers 
fifteen minutes after robbery admissible despite suggestiveness because Biggers reliability factors satis
fied). cert, denied. 449 U.S. 1020 (1980); Robinson v. Smith, 624 F.2d 54. 55 (6th Cir. ¡980) (showup 
identifications by victim who confronted handcuffed suspects brought back to robbery scene admissible 
despite suggestiveness because Biggers reliability factors satisfied).

444. See, eg. United States v. Phillips. 640 F.2d 87, 94 (7th Cir.) (seven-picture photo display imper
missibly suggestive because victim shown photo of defendant and six photos of others “obviously 
taken” by police, and defendant only person with pock-marked face; identification nevertheless admis
sible because reliable), cert, denied. 101 S. Ct. 2331 (1981); United States v. Oliver. 626 F.2d 254, 262- 
63 (2d Cir 1980) (photo display containing mug-shot of defendant not suggestive; identification admis
sible); United States v. Allison, 616 F.2d 779, 783 (Sth Cir.) (per curiam) (photo display conducted 
immediately prior to lineup not so suggestive as to demonstrate substantial likelihood of irreparable 
misidentification; identification admissible), cert denied. 449 U.S. 857 (1980); United States v Wil
liams, 616 F.2d 759, 761 (5th Cir.) (per curiam) (display of single photograph rather than several photo
graphs impermissibly suggestive; identification admissible because reliable), cert, denied. 449 U.S. 857 
(1980). But see United States v Field, 625 F.2d 862, 869 (9th Cir. 1980) (photo identification imper
missibly suggestive because FBI agent commented that defendant a suspect; identification not admissi
ble because reliability not shown); Brown v. Blackbum, 625 F.2d 35. 37 (Sth Cir. 1980) (per curiam) 
(photo display impermissibly suggestive because two witnesses viewed at same time; identification 
inadmissible). 
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stand.445 An in-court identification of a codefendant witness is not invalid 
when the codefendant plans to assert the fifth amendement privilege against 
self-incrimination.446

In-court identification evidence, although preceded by a suggestive out-of- 
court identification procedure, is nevertheless admissible if the in-court identi
fication has an independent source.447 In United States v. Wade44* the Court 
listed several factors that courts should consider when evaluating whether a 
source exists for an in-court identification that is independent of the pretrial 
identification conducted without counsel.449 This term, in Solomon v. 
Smith 450 the Second Circuit stated that Wade's independent source factors are 
functionally equivalent to the Biggers reliability factors.451

Evidentiary Hearings. The Federal Rules of Criminal Procedure re
quire a defendant to move to suppress identification evidence before trial.452 
This procedure allows the trial court to decide evidentiary issues before impan
eling the jury and thereby promotes an orderly trial.453 This term in Watkins v. 
Bonders,454 the Supreme Court held that the Constitution does not require a 
court to conduct an evidentiary hearing on identification testimony outside the 
presence of the jury.455

445 See United States v. Bright, 630 F.2d 804. 818-19 (5th Cir. 1980) (procedure requiring defend
ant to stand for identification purposes permissible because not prejudicial to due process rights).

446 United States v. Vandetti, 623 F.2d 1144, 1150 (6th Cir. 1980) (procedure allowing prosecution 
to identify codefendant permissible even though codefendant might claim fifth amendement privilege 
against self-incrimination).

447. United States v Wade, 388 U.S. 218, 241 (1967); see Meyer v. Estelle. 621 F.2d 769. 774-75 (5th 
Cir 1980) (although suggestive showup identification violated due process, in-court identification ad
missible because independently reliable under Biggers). Doescher v. Estelle, 616 F.2d 205. 206 (5th Cir. 
1980) (although pretrial photograph identification violated due process, in-court identification admissi
ble because observation during crime constituted independent source).

448. 388 U.S. 218 (1967).
449. The Court stated:

Application of [the independent source test J requires consideration of various factors; for ex
ample. the prior opportunity to observe the alleged criminal act, the existence of any discrep
ancy between any pre-lineup description and the defendant’s actual description, any 
identification prior to lineup of another person, the identification by picture of the defendant 
prior to the lineup, failure to identify the defendant on a prior occasion, and the lapse of time 
between the alleged act and the lineup identification. It is also relevant to consider those facts 
which, despite the absence of counsel, are disclosed concerning the conduct of the lineup.

Id. at 241.
450. 645 F.2d 1179 (2d Cir. 1981).
451. Id. at 1188. In United States v. Crews, 445 U.S. 463 (1980), the Supreme Court applied the 

Biggers analysis to determine the admissibility of identification evidence tainted by a fourth amend
ment violation Id. at 471. Thus, as a result of Wade, Solomon, and Crews it appears that courts will 
use the Biggers reliability analysis to determine the existence of an independent source for identifica
tion testimony obtained through violations of the fourth, fifth or sixth amendments.

In a concurring opinion in Moore v. Illinois, 434 U.S. 220 (1977), Justice Rehnquist stated that the 
Court eventually might reconsider the Wade-Gilbert rule. Id. at 233 (Rehnquist. J . concurring) Jus
tice Rehnquist’s statement may imply that the Court will determine the admissibility of all pretrial 
identification evidence using a single due process standard.

452. Fed. R. Crim P. 12(b)(3).
453 Solomon v. United States, 408 F.2d 1306, 1309 (D.C. Cir. 1969) (dictum); see United States v. 

Williams, 597 F.2d 1277, 1280-81 (5th Cir. 1979) (reversible error for court to deny defendant opportu
nity to present witness at pretrial suppression hearing challenging photo display)

454. 449 U.S. 341 (1981).
455. Id. at 349
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In Watkins, the defendant appealed his conviction on the ground that the 
trial court violated the due process clause of the fourteenth amendment by 
conducting a suppression hearing to determine the admissibility of identifica
tion evidence in the presence of the jury.456 457 The defendant argued that Jack- 
son v. Denno^1 had established a per se due process right to a hearing outside 
the presence of the jury when the voluntariness of a confession was at issue.458 
Analogizing to Jackson, the defendant contended that the Constitution re
quires a similar hearing when the reliability of identification evidence is 
contested.459

456. Id. at 346.
457. 378 U.S. 368 (1964) The Jackson Court held unconstitutional the New York practice of al

lowing the jury to determine the voluntariness of confessions. Id. at 382-91 & n.19. The Court rejected 
the presumption that a jury determines issues according to the judge's instructions, because a jury may 
not realize why a court excludes true confessions based upon coercion. Id. As a result, a jury may be 
unable to consider objectively the conflicting evidence and to draw proper conclusions from it. Id.

458. 449 U.S. at 346. The Court implied that no such per se rule exists. Id. at 346 n.3. (citing Pinto 
v. Pierce, 389 U.S. 31, 32 (1967)).

459. 449 U.S. at 346.
460. Id. at 347-48. The Court stated that in the case of identification evidence there is no reason to 

assume that juries will not follow instructions. Id. The Court stressed that “the on/v duty of a jury in 
cases in which identification evidence has been admitted will often be to assess the reliability of that 
evidence." Id. (emphasis in original).

461. Id. at 349. The majority recognized that it is often advisable for a court to determine the admis
sibility of identification evidence outside the presence of the jury. Id. Furthermore, the Court noted 
that in some circumstances the Constitution may require such a procedure Id. ,cf id. at 346 n.3 (noting 
prudence of holding voluntariness hearing outside presence of jury) (citing Pinto v Pierce. 389 U.S. 31, 
32 (1967)). The Constitution, however, does not mandate a per se rule compelling such a procedure in 
every case. 449 U.S. at 349.

462. Id. at 350 (Brennan, J., with Marshall, J., dissenting).
463. Id. at 356.
464. Id. at 359.
465. 640 F.2d 179 (8th Cir. 1981).
466. Id. at 182.

Writing for the Watkins majority, Justice Stewart rejected the defendant’s 
argument, and stated that reliability, an issue traditionally entrusted to the 
jury, determines the admissibility of evidence.460 Justice Stewart reasoned that 
a hearing outside the presence of the jury was not constitutionally required 
because cross-examination would effectively preserve the defendant’s due pro
cess rights and ensure the reliability of the identification evidence.461

In dissent. Justice Brennan argued that the due process clause requires 
courts to determine the admissibility of identification evidence outside the 
presence of the jury when the defendant proffers some evidence that the identi
fication was suggestive.462 Justice Brennan rejected the majority’s contention 
that cross-examination protects the defendant from the dangers inherent in 
suggestive identifications because cross-examination cannot purge inadmissi
ble testimony from a juror’s mind.463 Agreeing with the majority’s opposition 
to a per se rule, however, Justice Brennan concluded that courts should con
duct a hearing outside the jury’s presence only when the defendant has raised a 
colorable claim that police identification procedures were impermissibly 
suggestive.464

This term in Bivens v. Wyrick,465 the Eighth Circuit held that on a writ of 
habeas corpus a district court is not obligated to conduct a full evidentiary 
hearing on a challenged identification.466 The Bivens court reasoned that the 
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trial court record provided enough information to determine whether the po
lice employed impermissibly suggestive procedures.467

CONFESSIONS

The fifth amendment guarantees the privilege against self-incrimination.468 
In Miranda v. Arizona,^ the Supreme Court established procedural safe
guards to protect the exercise of this privilege from the coercive effects of cus
todial interrogation.470 Miranda requires that prior to custodial interrogation 
law enforcement officials advise an individual that he has the right to remain 
silent, that his statements may be used against him, that he has a right to con
sult with an attorney, and that if he is indigent an attorney will be appointed to 
represent him.471 All portions of the warning must be clearly stated.472 If the 
suspect indicates in any manner, either prior to or during questioning, that he 
wishes to remain silent, interrogation must cease and may not recommence 
until the defendant knowingly, intelligently, and voluntarily waives his fifth 
amendment rights.473 Similarly, assertion of the right to counsel demands that 
the police refrain from interrogation until counsel is present474 or until the 
suspect validly waives the right previously asserted.475

Statements taken in violation of Miranda are inadmissible in the prosecu
tor’s case-in-chief.476 Appellate courts, however, may review the admission of

467. Id
This term in Walters v. Jago. 642 F.2d 194 (6th Cir. 1981), the Sixth Circuit in a habeas corpus 

proceeding invalidated an evidentiary hearing when counsel was not present to introduce evidence of 
suggestive procedures. Id. at 194.

468 The fifth amendment provides that “No person . . . shall be compelled in any criminal case to 
be a witness against himself. . . .” U.S. Const, amend. V The Supreme Court has held that the fifth 
amendment privilege against self-incrimination is applicable to the states through the fourteenth 
amendment. Malloy v. Hogan, 378 U.S. 1. 6 (1964).

469. 384 U.S. 436 (1966).
470. The Supreme Court’s primary concern in Miranda was that the coercive atmosphere created by 

police custody and interrogation would “subjugate the individual to the will of his examiner,” id. at 
457. and thereby undermine the privilege against self-incrimination. Id. at 436, 457-58. 467.

471. Id. at 444. 467-73. The Court mandated the use of its own formulation or of “other procedures 
which are at least as effective in apprising accused persons of their right of silence and in assuring a 
continuous opportunity to exercise it.” la. at 467.

472. See United States v. Dohm, 618F.2d 1169, 1175 (5th Cir. 1980) (en banc) (when magistrate told 
suspect statement could be used against him but then disclaimed—“but 1 don’t know how it can be 
done. Technically, they won’t use it”—subsequent statement inadmissible because magistrate failed to 
advise defendant accurately of Miranda rights).

An incorrect Miranda warning does not invalidate a confession, however, if before any statement is 
given a correct warning is delivered. See United States v. Lopez-Diaz, 630 F.2d 661, 663-64 (9th Cir. 
1980) (incorrect Miranda warning stating that right to remain silent contingent upon request for counsel 
does not invalidate subsequent statement when defendant receives correct warning both before and 
after inadequate warning and when defendant understands rights).

473. Miranda v. Arizona, 384 U.S. at 473-76. The admissibility of statements obtained after the 
person in custody has decided to remain silent depends on whether his “right to cut off questioning" 
was “scrupulously honored.” Michigan v. Mosley, 423 U.S. 96. 104 (1975). Re-initiation of questioning 
is not absolutely forbidden. See id. at 104-07 (incriminating statements made during second interroga
tion not violative of Miranda when police immediately ceased first interrogation at accused’s request, 
police resumed questioning only after two hours’ time and provision of fresh set of warnings, and 
second interrogation concerned crime unrelated to earlier interrogation).

474. Miranda v. Arizona, 384 U.S. at 474.
475. Id. at 475-76.
476. Miranda established that unless the government demonstrates a valid waiver, it may not use 

evidence obtained through custodial interrogation against the defendant at trial. Id. at 479. 
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these statements to determine whether their introduction into evidence consti
tutes harmless error.477 Moreover, the prosecution may introduce evidence of 
voluntary statements obtained in violation of Miranda for the limited purpose 
of impeaching the defendant’s direct testimony or his responses during cross- 
examination.478 The prosecutor may not use involuntary statements for any 
purpose.479 On the other hand, spontaneous statements that are volunteered 
bv the defendant are admissible notwithstanding a failure to comply with Mi
randa safeguards.480

Custodial Interrogation. The Miranda procedural safeguards are re
quired only when a suspect is interrogated in a custodial setting.481 Miranda 
characterized custodial interrogation as “questioning initiated by law enforce
ment officers after a person has been taken into custody or otherwise deprived 
of his freedom of action in any significant way.”482 Last term in Rhode Island 
v. Innis**3 the Supreme Court refined its holding in Miranda \yj defining in
terrogation to include either “express questioning or its functional equivalent,” 
that is, “words or actions on the part of the police . . . that the police should 
know are reasonably likely to elicit an incriminating response from the sus
pect.”484 Courts have held that the questioning of a drug suspect on the issue 
of his alienage,485 an attempt to reassure a nervous prisoner,486 an inquiry 
about a prisoner’s medication,487 and casual questions during routine booking

477. See. e.g.. United States v. McCrary, 643 F.2d 323, 330 (5th Cir. 1981) (admission of statement 
taken in violation of fifth amendment harmless error because defendant acquitted of all charges to 
which statement related); Harryman v. Estelle, 616 F.2d 870, 876-78 (5th Cir.) (en banc) (admission of 
statements made before Miranda warnings and in response to officer’s question harmless error beyond 
reasonable doubt because other evidence overwhelming and admission of statement had no effect on 
defense), <~err. denied, 449 U.S. 860 (1980); United States v. Mears. 614 F.2d 1175, 1178-79 (9th Cir.) 
(admission of statements of defendant who by reason of intoxication was unable to consent knowingly 
and voluntarily to questioning, harmless error beyond reasonable doubt because properly admitted 
evidence so overwhelming), cert, denied, 446 U.S. 945 (1980).

478. United States v. Havens, 446 U.S. 620, 627-28 (1980); see United States v. Rada-Solano, 625 
F.2d 577, 578-79 (5th Cir.) (per curiam) (statements taken in violation of Miranda useable to impeach 
defendant’s response to cross-examination when within confines of defendant’s direct testimony and 
when judge gives appropriate limiting instruction), cert, denied. 449 U.S. 1021 (1980).

479. See Payne v Arkansas. 356 U.S. 560, 567-68 (1958) (when police hold defendant incommuni
cado for two days with almost no food and police chief offers probable protection from 30-40 people if 
defendant confesses, subsequent confession not useable for any purpose)

480 Miranda v. Arizona, 384 U.S. 436, 478 (1966); see United States v. Foskey, 636 F.2d 517, 520-23 
(D C. Cir. 1980) (suspect’s spontaneously volunteered remark, "Look, it’s my old lady's car," made 
during booking procedure after officer asked in "isolated inquiry" whose car it was, admissible regard
less of whether Miranda waiver in fact occurred); United States v. Sanders, 631 F.2d 1309, 1315-16 (8th 
Cir. 1980) (defendant’s unsolicited and voluntary remark linking him to drug dealing admissible al
though made prior to Miranda warning), cert, denied, 449 U.S. 1127 (1981); cf. United States v. Voice, 
627 F.2d 138, 144 (8th Cir. 1980) (no interrogation under Miranda when officer did no more than 
record defendant’s spontaneous response to radio news item).

481 Miranda v. Arizona, 384 U.S. at 477-78.
482. Id. at 444.
483. 446 U.S. 291 (1980).
484. Id. at 300-01 (footnotes omitted).
485 See United States v. Ricardo, 619 F.2d 1124, 1130-31 (5th Cir.) (no interrogation when immi

gration officer merely questions suspect’s alien status because “no overtures made towards soliciting or 
coercing an incriminating statement”), cert, denied, 449 U.S. 1063 (1980).

486. See United States v. Voice, 627 F.2d 138, 143-45 (8th Cir. 1980) (no interrogation when officer 
tries to reassure nervous suspect because officer’s comment not intended to elicit incriminating 
statement).

487. See id. at 144-45 (no interrogation when officer questions prisoner concerning prisoner’s failure 
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procedures48*1 do not constitute interrogation for fifth amendment purposes.
Although the Supreme Court has not defined custody, the Fifth Circuit has 

evolved a four-factor test that examines the existence of probable cause for 
arrest, the subjective intent of the police, the subjective belief of the suspect 
regarding his freedom, and the focus of the investigation.* 488 489 The First Circuit 
has adopted a different approach, which maintains that the custody issue turns 
on the “objective features of the encounter that appear to the questioned party, 
not on the examiners’ unexpressed personal knowledge or attitudes.”490 491 This 
term in United States v. Mesaf" the Third Circuit held that an armed suspect 
who barricaded himself from the police was not in the immediate control of 
the police and therefore was not in “custody” within the meaning of Mi
randa t™2 In determining the custody issue, other circuits have examined a 
variety of considerations, including the suspect’s status as an arrestee,493 the 
degree of the suspect’s isolation,494 the duration of police questioning,495 and 
the existence of probable cause to arrest.496

to take epilepsy medicine because question lacks motive or likely effect of interrogation and because 
question resembles more “offhand remark" than “lengthy harangue" censured by Innis).

488. See United States v. Hackley, 636 F.2d 493. 496-97, 500 (D.C. Cir. 1980) (no interrogation when
officer asks suspect during routine booking procedure what suspect intended to do about offense be
cause no indication that officer should have known casual inquiry likely to elicit incriminating re
sponse). Bui see Proctor v. United States. 404 F.2d 819, 820-21 (D.C. Cir. 1968) (in-custody 
interrogation found when arresting officer asks defendant questions while filling out lineup sheet) In 
United States v. Foskey, 636 F 2d 517 (D.C. Cir. 1980), the D.C. Circuit noted that in light of Innis 
questions asked during the booking process may not constitute interrogation for Miranda purposes, but 
stated that "Innis does not clearly resolve the conflict among the circuits . ..” Id. at 522 n.3.

489. United States v. Montos, 421 F.2d 215, 223 (5th Cir.), cert, denied, 397 U.S. 1022 (1970);ree 
United States v. Jonas. 639 F.2d 200, 203-05 (5th Cir. 1981) (applying four-factor test, no custody found 
when Coast Guard officer questioned suspect during routine inspection). In United States v. Lara. 638 
F.2d 892 (5th Cir. 1981). the Fifth Circuit noted that the giving of Miranda warnings may influence the 
suspect’s subjective belief regarding his freedom. Id. at 899. The court, however, did not state whether 
the giving of such warnings is dispositive of the custody question. Id.

490. United States v. Pratt, 645 F.2d 89, 91 n.l (1st Cir. 1981). In Pratt, the court concluded that the 
limited and routine nature of the agents’ questioning and the short duration of the encounter were 
objective factors indicating a routine customs inquiry rather than a custodial interrogation. Id. at 90- 
91.

491. 638 F.2d 582 (3d Cir. 1980).
492 Id. at 586-87. The court noted that because the police had no immediate control over the sus

pect, they could not compel him to listen to the negotiator or subject him to psychological pressure. Id. 
at 586.

493. Cf. United States v. Espericueta-Reyes, 631 F.2d 616, 622 (9th Cir. 1980) (Miranda warning not 
required during extended border search when subject not under arrest and no probable cause to believe 
offense committed).

494. See United States v. Blum, 614 F.2d 537, 540 (6th Cir. 1980) (suspect in custody when separated 
from companions and placed in cruiser with uniformed officer).

495. See United States v. Chamberlin, 644 F.2d 1262, 1267-68 (9th Cir. 1980) (suspect in custody 
when held in police car for 20 minutes while officers sought accomplice)

496. See United States v. Zazzara, 626 F.2d 135, 137-38 (9th Cir 1980) (no custody in part because 
no probable cause to arrest defendant); cf. United States v Moore, 638 F.2d 1171, 1175 (9th Cir. 1980) 
(Miranda warning not required during administrative detention when no probable cause to arrest at 
time interrogation occurred).

497. Schmerber v. California, 384 U.S. 757, 761 (1966).
498. 101 S. Ct. 1866 (1981).

The fifth amendment privilege does not extend to all incriminating evidence 
obtained from the accused. Only testimonial or communicative evidence elic
ited involuntarily is proscribed.497 This term in Estelle v. Smith;498 the 
Supreme Court held that the fifth amendment privilege is implicated directly 
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when a psychiatrist testifies at a sentencing hearing using the “substance of [the 
suspect's] disclosures” made at a court-ordered psychiatric examination.499 
The government had argued that the suspect’s communications to the psychia
trist were nontestimonial in nature and that therefore the fifth amendment 
privilege was inapplicable.500 The Court rejected this argument because the 
psychiatrist did not base his diagnosis simply on his observation of the suspect 
but actually drew his conclusions from the suspect’s verbal account of the 
crime during the interview.501

The fifth amendment privilege does not apply to all situations in which indi
viduals may incriminate themselves while dealing with law enforcement offi
cials. For example, the compelled production of a law firm’s inculpatory 
financial records502 or of an accountant’s papers503 may not violate a person’s 
fifth amendment privilege. The compelled production of an individual’s pock
et diaries, however, may violate the fifth amendment when the papers are 
wholly personal.504 Courts have not resolved whether authorities must render 
Miranda warnings to grand jury witnesses prior to taking their testimony; 
nonetheless, the giving of such warnings may indicate the testimony’s 
voluntariness.505

Postarraignment Interrogation. The sixth amendment right to coun
sel506 mandates that once adversary proceedings have commenced,507 law en-

499. Id. at 1874
500. Id. at 1873.
501. Id. at 1873-74.
502. See Bellis v. United States, 417 U.S. 85, 101 (1974) (fifth amendment privilege against self

incrimination of partner in small law firm not violated by production of partnership’s financial 
records).

503. See Fisher v. United States, 425 U.S. 391, 414 (1976) (taxpayer’s fifth amendment privilege not 
violated by compelled production of accountant’s papers)

504. See In re Grand Jury Proceedings (Johanson), 632 F.2d 1033, 1042-44 (3d Cir. 1980) (fifth 
amendment bars compelled production of pocket diaries when defendant has "rightful expectation of 
privacy" in “wholly personal papers”). The Fifth Circuit noted that the defendant owned the diaries, 
kept them on his person, and recorded all the entries. Id. at 1044

505. See United States v. Indorato, 628 F.2d 711, 717 (1st Cir. 1980) (grand jury testimony of state 
police officer not coerced when officer consulted with counsel, was fully advised of Miranda rights, and 
knew he was target of investigation). The Department of Justice has established an internal policy 
under which grand jury witnesses are given Miranda warnings and are informed of their status as 
targets. United States Dep’t of Justice, 9 United States Attorneys’ Manual 1 1.250 (1979) 
(Advice of “Rights”).

506. The sixth amendment provides: “In all criminal prosecutions, the accused shall enjoy the right
. . to have the Assistance of Counsel for his defence.” U.S. Const, amend. VI.
507. A person’s sixth amendment right to counsel attaches at or after the time the government initi

ates adversary judicial proceedings against him. Kirby v. Illinois, 406 U.S. 682, 688 (1972). Compare id 
at 690 (no sixth amendment right to counsel at preindictment identification) and United States v. 
Ciampaglia. 628 F.2d 632, 639 (1st Cir.) (no sixth amendment right to counsel when tape-recorded 
conversation with government informant takes place one year before indictment), cert, denied. 449 U.S. 
956 (1980) and United States v. Zazzara, 626 F.2d 135, 138 (9th Cir. 1980) (no sixth amendment right to 
counsel when defendant interviewed in attorney’s office by FBI agent before adversary proceedings 
commenced) with Brewer v. Williams, 430 U.S. 387, 398-401 (1977) (sixth and fourteenth amendment 
right to counsel attaches when in “Christian burial speech” officer deliberately sought information from 
defendant in isolation of counsel after defendant arrested on warrant, arraigned before judge, and 
committed to jail) and Massiah v. United States, 377 U.S. 201, 206 (1964) (sixth amendment right to 
counsel attaches when police eavesdrop on conversation between defendant and informant after de
fendant indicted).

In United States v. Sikora, 635 F.2d 1175 (6th Cir ), cerZ. denied, 449 U.S. 993 (1980), Judge Wiseman 
argued that the defendant’s sixth amendment right to counsel should attach when plea negotiations 
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forcement officials may not interrogate a defendant in the absence of 
counsel* 508 unless the defendant has validly waived that right.509 This term in 
Estelle v. Smith,5'0 the Supreme Court held that a postindictment psychiatric 
examination, which was later used to establish the appropriateness of the death 
penalty, violated the defendant’s sixth amendment right to counsel when the 
government did not forewarn defense counsel that the examination would in
clude the issue of their client’s future dangerousness.511 Because the psychiat
ric examination was a “critical stage,” the sixth amendment guaranteed the 
defendant assistance of counsel botn in deciding whether to submit to the ex
amination and in determining the proper uses of the psychiatrist’s findings.512

begin. Id. at 1180 (Wiseman, J., concurring in part and dissenting in part). Judge Wiseman stated that 
“(pjlea bargaining is most emphatically a ‘critical stage’ of the prosecution because a defendant who 
enters plea bargaining might well surrender the most fundamental right of all—the right to trial itself.” 
Id. at 1181.

508. See Brewer v. Williams, 430 U.S. 387, 398-99 (1977) (detective’s conversation with defendant 
without counsel present violates sixth amendment when detective seeks incriminating evidence); Mas
siah v. United States, 377 U.S. 201, 206 (1964) (deliberately eliciting incriminating statements from 
defendant after counsel retained violates sixth amendment).

509. See Brewer v. Williams, 430 U.S. at 404 (state must prove waiver to introduce defendant’s 
incriminating statement made without counsel present during police interrogation) To demonstrate 
waiver, the prosecutor must prove an “intentional relinquishment or abandonment of a known right or 
privilege ” Id. (quoting Johnson v. Zerbst, 304 U.S. 458, 464 (1938)). This test of sixth amendment 
waiver appears stricter than the test applied to waiver of Miranda rights under the fifth amendment 
See United States v Mohabir, 624 F.2d 1140, 1151 (2d Cir. 1980) (for sixth amendment waiver govern
ment required to meet “higher standard" of proof).

510. 101 S. Ct. 1866 (1981).
511. Id. at 1877.
512. Id.
513. 377 U.S. 201 (1964).
514. Id. at 206.
515. 447 U.S. 264 (1980).
516 Id. at 274 Compare United States v. Calder, 641 F.2d 76, 78-79 (2d Cir.) (defendant's sixth 

amendment right not violated when defendant made incriminating statement to fellow inmate because 
inmate did not act as government agent in talking with defendant and inmate’s attorney had not en
tered into cooperative agreement with United States Attorney prior to conversation but had merely 
discussed possibility), cert, denied, 101 S. Ct. 1984 (1981) with United States v. Sampol, 636 F.2d 621. 
638 (DC. Cir. 1980) (defendant’s sixth amendment right violated when informant’s freedom contingent 
on cooperation with government).

517. See United States v. Bagley. 641 F.2d 1235, 1238 n.3 (9th Cir. 1981) (unclear to what extent 
Henry modifies definition of interrogation under Massiah)', cf. United States v. Bennett, 626 F.2d 1309, 
1311 n.6 (5th Cir. 1980) (difficult to distinguish between interrogation under fifth and sixth amend
ments). But cf. United States v. Voice, 627 F.2d 138, 145 (8th Cir. 1980) (fifth and sixth amendment 
interrogation analyses distinguished).

518. 641 F.2d 1235 (9th Cir. 1981).
519. Id. at 1238 n.3.

As defined by the Supreme Court in Massiah v. United States,5'5 interroga
tion for sixth amendment purposes occurs when law enforcement officials de
liberately elicit incriminating statements from the accused in the absence of 
counsel.514 Interrogation, however, is not limited to direct questioning by the 
government. Last term in United States v. Henry,5'5 the Supreme Court held 
that the intentional planting of an informant in a suspect’s cell, such that the 
suspect was likely to make incriminatory statements, violated the sixth amend
ment.516 The extent to which Henry modified the definition of interrogation 
for sixth amendment purposes is not altogether clear.517 This term in United 
States v. Bagley5'* the Ninth Circuit expressed confusion over the effect of 
Henry on the definition of interrogation.519 It observed that although the
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Henrv Court purported merely to apply the “deliberately elicited” test of Mas- 
siah, Justice Blackmun’s dissent interpreted the Court’s opinion as establishing 
a “likely to induce” test that fundamentally restructured Massiah,520

Assertion and Waiver of Miranda Rights. To use an incriminating state
ment against the accused at trial, the government must prove that the accused 
knowingly, intelligently, and voluntarily waived his Miranda rights prior to 
making the statement.521 Although a Miranda waiver must be made specifi
cally,522 it need not be express but may be inferred from the circumstances.523 
Courts, however, will not presume waiver from the accused’s silence or from 
the mere fact that he made a confession.524 In determining the validity of a 
waiver, courts will consider the defendant’s mental characteristics,525 physical 
condition,526 isolation,527 prior criminal experience,528 and a native language 
other than English.529 A prior assertion of Miranda rights does not preclude 
the accused from subsequently waiving these rights.530

520. Id.
521. Miranda v. Arizona, 384 U.S. 436, 444 (1966).
522. Id. at 470.
523. See North Carolina v. Butler, 441 U.S. 369, 375-76 (1979) (explicit waiver of right to counsel 

under Miranda not invariably necessary; waiver must be determined on particular facts of case); Jurek 
v. Estelle. 623 F.2d 929, 940 (5th Cir. 1980) (en banc) (no express waiver required when defendant 
repeatedly warned, rights explained, and requested polygraph).

Courts may find a waiver even if the accused previously refused to sign a waiver card See United 
States v. Valle, 644 F.2d 374, 375-76 (8th Cir. 1981) (per curiam) (when defendant refused to sign 
waiver card but indicated willingness to talk, waiver declared valid); United States v. Phillips, 640 F.2d 
87. 93-94 (7th Cir.) (although defendant failed to sign waiver card, evidence at trial supported finding 
of valid waiver), cert, denied. 101 S. Ct. 2331 (1981).

524. Miranda v. Arizona, 384 U.S. at 475.
525. See. e.g., United States v. Voice, 627 F.2d 138, 145-46 (8th Cir. 1980) (dull-normal but not 

retarded accused, literate and capable of simple arithmetic, competent to make valid waiver); Jurek v. 
Estelle, 623 F.2d 929, 938 (5th Cir. 1980) (en banc) (mildly retarded defendant not so mentally deficient 
that waiver necessarily invalid); United States v. White. 617 F.2d 1131. 1133-34 (Sth Cir. 1980) (defend
ant with borderline personality but three years of college and l.Q of at least 130 capable of making 
valid waiver); cf. Jurek v. Estelle, 623 F.2d 929, 937-38, 941 (5th Cir. 1980) (en banc) (confession invol
untary when defendant’s limited intelligence weighed with other factors).

526. See. e.g.. United States v. Phillips, 640 F.2d 87, 93-94 (7th Cir.) (defendant weakened by alcohol 
and drugs still capable of valid waiver), cert, denied, 101 S. Ct. 2331 (1981); Nelson v. McCarthy, 637 
F.2d 1291, 1295 (9th Cir. 1980) (ingestion of alcohol relevant to, but not dispositive of, validity of 
waiver); Beach v Blackburn. 631 F.2d 1168. 1170 (5th Cir. 1980) (defendant's allegations of severe drug 
withdrawal relevant to validity of waiver); United States v Taylor, 508 F.2d 761, 763 (Sth Cir. 1975) 
(waiver involuntary if defendant so intoxicated that unable rationally to waive right).

527. See, eg., United States v. Foskey, 636 F.2d 517, 522 (D C. Cir. 1980) (presence of friends at 
time of admission indicating defendant not intimidated or isolated relevant to finding of waiver); 
United States v. Voice, 627 F.2d 138. 143 (8th Cir. 1980) (presence of parents during interrogation of 
dull-normal defendant relevant to finding of validity of waiver); United States v Wertz, 625 F 2d 1128. 
1135 (4th Cir 1980) (presence of suspect’s friends during discussion between undercover agent and 
drug dealer indicative of lack of coercion and relevant to validity of waiver); Jurek v. Estelle. 623 F.2d 
929, 940 (5th Cir. 1980) (en banc) (absence of both parents and counsel at time of confession relevant to 
validity of waiver).

528. See United States v. Foskey. 636 F.2d 517, 522-23 (D.C. Cir. 1980) (dictum) (accused’s prior 
experience with police relevant to waiver inquiry).

529. See, e.g.. United States v. Vasquez, 638 F.2d 507, 525 (2d Cir. 1980) (waiver valid when Span
ish-speaking defendant warned of rights in Spanish); United States v. Vasquez, 634 F.2d 41. 44 (2d Cir. 
1980) (waiver valid when qualified bilingual gave Miranda warning to Spanish-speaking defendant in 
Spanish); United States v. Martinez-Perez, 625 F.2d 541, 543 (5th Cir 1980) (waiver valid when Span- 
isn-speaking defendant questioned entirely in Spanish and warned of rights in Spanish both orally and 
in writing).

530. See White v. Finkbeiner, 611 F.2d 186, 192, 193-94 (7th Cir. 1979) (defendant’s request for
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A suspect must be able to assert the right to remain silent at any time during 
the interrogation.531 Most courts, however, do not construe Miranda as creat
ing a per se rule against further interrogation if a person asserts this right.532 
Law enforcement officials may resume questioning if they “scrupulously” 
honor the assertion of the right.533

A suspect must also be able to request the presence of counsel at any time, 
and upon such a request police must cease interrogation immediately.534 This 
term in Edwards v. Arizona,535 the Supreme Court increased the procedural 
protections available to defendants who exercise their fifth amendment right to 
have counsel present during custodial interrogation. In Edwards, police ar
rested the defendant for robbery, burglary, and first-degree murder.536 At the 
police station the defendant received Miranda warnings and submitted to 
questioning.537 Although desiring to “make a deal” with authorities, the de
fendant requested to see counsel before doing so.538 At that point questioning 
ceased.539 The next morning, two detectives came to see Edwards in jail.540 
Despite Edwards’ desire not to talk, the detention officer told him “he had [to]” 
and then took him to meet with the detectives.541 After receiving Miranda 
warnings and listening to an incriminating tape, Edwards indicated his willing
ness to make a statement as long as it was not recorded.542 He thereupon 
implicated himself in the crime.543

The Arizona Supreme Court held that Edwards had invoked both his right 
to silence and his right to counsel during the first interrogation, but had volun
tarily waived these rights in subsequently making a statement to the detectives

counsel subsequently waived when defendant stated no need for lawyer two days later and when Mi
randa warnings given before each subsequent interrogation); cf. United States v. Lopez-Diaz, 630 F.2d 
661. 667-69 (9th Cir. 1980) (Kilkenny, J., dissenting) (defendant’s right to remain silent about drugs in 
van implicitly waived when defendant made clear willingness to tell everything by speaking extensively 
about drug transactions and by freely revealing having signed Miranda card with fictitious name)

531. See Miranda v. Arizona, 384 U.S. 436, 475-76 (1966) (right to silence may be asserted at any 
time); cf. United States v. Vasquez, 638 F.2d 507, 525 (2d Cir. 1980) (when defendant able to assert 
rights at any time, failure to do so indicative of valid waiver).

532. See United States v. Hackley, 636 F.2d 493, 501 (D.C. Cir. 1980) (vast majority of federal and 
state courts conclude Miranda does not create per se prohibition of further interrogation once person 
indicates desire to remain silent).

533. See Michigan v. Mosley, 423 U.S. 96, 104 (1975) (resumption of questioning permitted under 
Miranda when assertion of right "to cut off questioning” was "scrupulously honored”). Compare Nel
son v. McCarthy, 637 F.2d 1291, 1296-97 (9th Cir. 1980) (defendant’s right to remain silent carefully 
honored and fully protected when interview with detective ended immediately after invocation of right) 
with United States v. Lopez-Diaz, 630 F.2d 661, 664, 667 (9th Cir. 1980) (defendant’s right to remain 
silent not scrupulously honored when police asked about drugs in van after defendant specifically re
fused to discuss issue).

534. Miranda v. Arizona, 384 U.S. 436, 474 (1966); cf. United States v. Webb, 633 F.2d 1140. 1141- 
42 (5th Cir. 1981) (when defendant requests counsel and asks for description of charges against him and 
agent responds by revealing codefendant’s confession, defendant’s subsequent confession implies valid 
waiver; agent’s response not violative of Miranda rule that interrogation must cease when defendant 
requests counsel)

535. 101 s. Ct. 1880 (1981).
536. Id. at 1881.
537. Id.
538. Id. at 1881-82.
539. Id. at 1882.
540. Id.
541. Id
542. Id.
543. Id.
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after additional warnings were given.544 The United States Supreme Court 
reversed, ruling that the use of Edwards’ confession against him at trial vio
lated his fifth and fourteenth amendment rights as construed in Miranda.^ In 
so holding, the Court imposed additional safeguards to protect a defendant’s 
fifth amendment right to have counsel present during custodial interrogation. 
First, a valid waiver of that right cannot be established by showing only that 
the defendant responded to further police-initiated custodial interrogation 
even if he has been advised of his rights.546 Second, when an accused ex
presses a desire to deal with the police only through counsel, he is not subject 
to further interrogation by the authorities until counsel is made available to 
him, unless the accused himself initiates further communication, exchanges, or 
conversations with the police.547

Voluntariness of Confessions. Any use of an involuntary confession in a
criminal trial, either in the prosecution’s case-in-chief or for impeachment, vio
lates due process.548 A conviction founded in whole or in part upon an invol
untary confession must be reversed even if the confession is true and ample 
evidence supports the conviction without it.549 A defendant is entitled to a 
hearing out of the presence of the jury for the purpose of determining the issue 
of voluntariness.550 This determination should be made without regard to the

544. Id. The Supreme Court emphasized, however, that the Arizona courts had failed to focus on 
whether the defendant understood his right to counsel and knowingly and intelligently waived it. Id. at 
1884 The Court noted that the State Supreme Court, in discussing the defendant’s waiver, mistakenly 
relied on a fourth amendment case, Schneckloth v. Bustamonte, 412 U.S. 218 (1973), even though 
Schneckloth clearly did not control the issue presented in the case. 101 S. Ct. at 1884.

545. 101 S. Ct. at 1882. The Court did not decide the defendant's claim that the state deprived him 
of the right to counsel under the sixth and fourteenth amendments. Id. n.7.

546. Id. at 1884.
547 Id. at 1885. The Court noted that if Edwards had initiated the second meeting, “nothing in the 

Fifth and Fourteenth Amendments would prohibit the police from merely listening to his voluntary, 
volunteered statements and using them against him at the trial." Id. at 1885.

Justice Powell, in a separate opinion, expressed his concern over the majority’s emphasis on "initia
tion.” Id. at 1887 (Powell, J., with Rehnquist, J., concurring in result). Although Justice Powell agreed 
that who initiated the conversation is relevant to the admissibility of the confession, he feared that the 
majority opinion would make this single factual determination the sine qua non of the inquiry. Id. at 
1887-89.

548. Mincey v. Arizona, 437 U.S. 385, 398 (1978). When the defendant’s statement is voluntary but 
the government has failed to demonstrate a valid waiver of Miranda rights, the prosecutor may use the 
defendant’s statement to impeach. Harris v. New York, 401 U.S. 222, 224 (1971) (voluntary statements 
obtained in violation of Miranda admissible to impeach). Additionally, when a defendant's voluntary 
statement obtained in violation of Miranda leads police to a person who becomes a prosecution witness, 
that witness’ testimony is nonetheless admissible in the prosecutor's case-in-chief Michigan v Tucker, 
417 U.S. 433. 445, 450 (1974). The strong interest in making available to the trier of fact concededly 
relevant and trustworthy evidence favors admitting such testimony. Id. at 450.

549. Jackson v. Denno, 378 U.S. 368, 376 (1964); Martinez v. Estelle, 612 F.2d 173, 176-77 (Sth Cir. 
1980).

550. Sims v. Georgia, 385 U.S. 538, 543-44 (1967); Jackson v. Denno. 378 U.S. 368, 376-77 (1964). 
Appellate courts usually defer to the findings of the trial court by treating the determination of volunta
riness as a factual issue. See United States v. Phillips, 640 F.2d 87, 93-94 (7th Cir.) (sufficient evidence 
in record to support finding that defendant’s confession not involuntary because of intoxication or drug 
withdrawal), cert, denied. 101 S. Ct. 2331 (1981); United States v. Jacks. 634 F.2d 390, 392-94 (8th Cir. 
1980) (per curiam) (findings that defendant repeatedly warned, signed waiver, not threatened, and not 
promised leniency upheld Because issues involve assessing credibility of witnesses), cert, denied. 101 S. 
Ct. 1398 (1981).

Failure to provide a full opportunity to litigate voluntariness issues invites remand for a more com
plete factual determination. See Beach v. Blackbum, 631 F.2d 1168, 1170 (5th Cir. 1980) (case re
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truth or falsity of the confession.551 When a confession is challenged, the pros
ecution must prove voluntariness by a preponderance of the evidence.552 Al
though the trial judge is not required to make findings or write an opinion, his 
ruling on the voluntariness issue must appear with unmistakable clarity from 
the record.553 Furthermore, when the issue is raised, federal courts must make 
an independent determination of voluntariness when reviewing both state554 
and federal trials.555

manded when district court denied habeas corpus relief without holding evidentiary hearing on issue of 
voluntariness); United States v. Renteria. 625 F.2d 1279, 1283 (5th Cir. 1980) (when suspect's testimony 
pointedly raised issue of coercion, lower court must hold hearing on voluntariness).

The court will review whether the lower court provided an adequate hearing on voluntariness See 
Branch v. Estelle. 631 F.2d 1229, 1232-33 (5th Cir. 1980) (when trial court provided full hearing on 
voluntariness, no habeas corpus relief granted); United States v. Tecumseh. 630 F.2d 749. 751 (10th 
Cir.) (no error in trial court's finding of voluntary confession because no evidence at hearing that re
quest for counsel made before confession), cert, denied. 449 U.S. 961 (1980); United States v. Oliver. 
626 F.2d 254. 260 (2d Cir. 1980) (no error in trial court’s refusal to reopen suppression hearing when 
issues regarding suspect's competence examined and no new evidence available).

551 See, e.g., Lego v. Twomey. 404 U.S. 477, 484-85 (1972) (use of involuntary confessions, whether 
true or false, forbidden because methods used to extract statements violate Constitution); Richmond v 
Rogers, 365 U.S. 534. 540-41 (1961) (courts exclude involuntary confessions because offensive to system 
of justice, not because unlikely to be true); Blackburn v. Alabama. 361 U.S. 199, 206-07 (1960) (four
teenth amendment forbids fundamental unfairness in use of evidence whether true or false).

552. Lego v. Twomey, 404 U.S. at 489.
553 Sims v. Georgia, 385 U.S. 538, 544 (1967). Compare United States ex rel. Placek v. Illinois. 546 

F.2d 1298. 1306 (7th Cir. 1976) (Sims test met because record showed with unmistakeable clarity trial 
court's findings that defendant’s incriminating statements "clearly voluntary" and not “coerced in any 
way or encouraged in any way by a police officer”) with United States v. Brown, 575 F.2d 746, 748 (9th 
Cir. 1978) (per curiam) (Sims test not met because record did not affirmatively show that trial judge 
considered effect of intoxication on voluntariness issue).

554. See Mincey v. Arizona, 437 U.S. 385, 398 (1978) (court must conduct independent inquiry into 
voluntariness when reviewing state conviction).

555. See Beckwith v. United States. 425 U.S. 341, 348 (1976) (appellate court has duty to make 
independent voluntariness inquiry when reviewing federal conviction). The circuit courts, however, 
often limit their voluntariness inquiry to whether the trial court’s finding was “clearly erroneous." See 
United States v. Valle, 644 F.2d 374, 375-76 (8th Cir. 1981) (per curiam) (when reviewing trial court's 
determination of voluntariness, clearly erroneous standard applies); United States v. Kreczmer. 636 
F.2d 108, 110 (5th Cir. 1981) (same).

556. Haynes v Washington. 373 U.S. 503, 513-14 (1963). In Bram v. United States. 168 U.S. 532 
(1897), the Supreme Court previously had defined the voluntariness standard in terms of whether a 
confession is induced by threats of violence or obtained by direct or implied promises Id. at 542-43 
Courts, however, have not followed the Bram test rigorously. See United States v. Davis, 617 F.2d 677. 
686 (D C. Cir. 1979) (per se application of Bram test rejected because overbroad and would result in 
exclusion of all statements given pursuant to plea bargain), cert, denied. 445 U.S. 967 (1980); United 
States v. Reynolds, 532 F.2d 1150, 1156-59 (7th Cir. 1976) (wooden application of Bram test rejected); 
United States v. Williams, 447 F. Supp. 631, 637 (D. Del. 1978) (rigid adherence to per se test may 
result in loss of probative evidence; court should look to totality of circumstances when determining 
voluntariness).

557. See, e.g., Mincey v. Arizona, 437 U.S. 385, 397-402 (1978) (confession involuntary when police 
continued interrogation of hospitalized suspect following request for lawyer); Davis v. North Carolina. 
384 U.S. 737, 739-41 (1966) (confession involuntary when police repeated interrogation sessions of 
jailed suspect over 16-day period); Mallory v. United States, 354 U.S. 449, 455-56 (1957) (confession 
involuntary when police interrogated suspect over eight-hour period prior to appearance before 
magistrate).

The test for voluntariness is whether, in light of the totality of the circum
stances, the government obtained a confession by coercion or improper in
ducement.556 Factual inquiry into voluntariness focuses on the conduct of law 
enforcement officials.557 Although promises of leniency will sometimes make 
a defendant’s subsequent confession involuntary, courts are not consistent in 
determining when a police promise rises to the level of an illegal induce
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ment.558 A promise to bring the defendant’s cooperation to the prosecutor’s 
attention559 or a misrepresentation to the defendant regarding the evidence 
against him560 does not always render the resulting confession involuntary. 
Police may not threaten the suspect with physical harm or other dire conse
quences,561 or hold him for an unreasonable time before presentment.562 
Compliance with Miranda is a further consideration in determining voluntari
ness.563 Even a voluntary confession, however, may be inadmissible if it is the 
result of an illegal search or seizure.564

Comment on Postarrest Silence at Trial. The fifth amendment privilege
against self-incrimination prohibits both prosecutors and judges from com
menting on the defendant’s silence at trial.565 For similar reasons, due process 
prohibits any comment on the defendant’s postarrest silence following the

558. See. eg. United States v. Hackley, 636 F.2d 493, 502 (DC. Cir. 1980) (confession voluntary 
when, among other considerations, suspect not subjected to browbeating, entrapment, deceptive strate
gies. trickery, or cajolery); United States v. Jacks, 634 F.2d 390, 393 (8th Cir. 1980) (per curiam) (state
ments voluntary when police told suspect that cooperation in making statement would be 
communicated to sentencing court), cert, denied, 101 S. Ct. 1398 (1981); United States v. Sanders, 631 
F.2d 1309, 1316 (8th Cir. 1980) (statements voluntary although three weeks earlier defendant made 
agreement to cooperate with police), cert, denied. 449 U.S. 1127 (1981). See generally McCormick’s 
Evidence § 150. al 316-18 (2d ed. 1972) (confusion in case law evidenced by courts arriving at different 
results depite similarity of inducements).

559. United States v. Fera, 616 F.2d 590, 594 (1st Cir. 1980); see United States v. Perkins, 608 F.2d 
1064. 1069-70 (5th Cir. 1979) (agent’s statement that government might recommend release on personal 
recognizance if defendant agreed to cooperate not unlawful inducement).

560. See United States v. Sikora, 635 F.2d 1175, 1176 (6th Cir.) (statements made immediately after 
DEA agent informed defendant that government had enough evidence to convict not involuntary), cert, 
denied. 449 U.S. 993 (1980); United States v. Hart, 619 F.2d 325, 326 (4th Cir. 1980) (per curiam) 
(falsely informing suspect that cooperation “could have a bearing on bond reduction" did not render 
resulting statement involuntary). Compare United States v. Meier, 607 F.2d 215, 217 (8th Cir. 1979) 
(per curiam) (although misrepresenting nature of tax investigation can be strong evidence of coercion, 
taxpayer has burden of proving with clear and convincing evidence that IRS agent intentionally misled 
him), cert, denied, 445 U.S. 966 (1980) with United States v. Nuth, 605 F.2d 229. 234 (6th Cir. 1979) 
(falsely representing IRS audit as routine when actually part of criminal investigation results in sup
pression of statement obtained unless defendant aware of potential criminal aspects of audit and there
fore not “tricked or deceived”).

561. See Brown v. Mississippi, 297 U.S. 278, 279, 285 (1936) (use of brutality and violence to extract 
confessions violates due process clause); cf. United States v. Vasquez, 634 F.2d 41. 44 (2d Cir. 1980) 
(lack of physical or mental intimidation factor in finding confession voluntary). But see United States 
v Luertz, 625 F.2d 1128, 1136 (4th Cir. 1980) (undercover narcotics agent's drawing of gun on defend
ant during argument not grounds for involuntariness because suspect in control of situation, not in 
custody, surrounded by friends, and under impression talking with another dealer).

562. See Mallory v. United States, 354 U.S. 449, 455-56 (1957) (confession inadmissible when ap
pearance unnecessarily delayed); McNabb v. United States, 318 U.S. 332, 341-45 (1943) (confession 
inadmissible when lengthy questioning preceded appearance); </ United States v. Dodier, 630 F.2d 
232, 236 (4th Cir. 1980) (relatively short delay in presentment to magistrate, taken alone, not sufficient 
to render statement involuntary).

563. See. eg.. Branch v. Estelle, 631 F.2d 1229, 1232 (5th Cir. 1980) (fourteenth amendment volunta
riness claim considered by weighing, inter alia, adequacy of Miranda warnings); United States v. 
Swacker. 628 F.2d 1250, 1253 (9th Cir. 1980) (Miranda warnings given to grand jury witness evidence 
that self-incriminating statements not involuntary); Montes v. Jackson, 626 F.2d 584, 590 (7th Cir. 
1980) (voluntariness issue decided by considering, among other factors, whether suspect given Miranda 
warnings).

564. See Rawlings v. Kentucky, 448 U.S. 98, 106 (1980) (statement tainted by illegal arrest inadmis
sible); cf. Brown v. Illinois, 422 U.S. 590, 603-04 (1975) (whether confession tainted by illegal arrest 
depends on administration of Miranda warnings, temporal proximity of arrest and confession, presence 
of intervening circumstances, and purpose or flagrancy of official misconduct).

565. Griffin v. California, 380 U.S. 609, 613-15 (1965). The trial judge may not instruct the jury that 
the defendant’s silence is evidence of guilt. Id.
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reading of Miranda warnings.566 Postarrest silence is inherently ambiguous 
because such conduct may constitute either a tacit admission of guilt or a law
ful assertion of a fifth amendment right.567 Moreover, to use the defendant’s 
postarrest silence against him would be “fundamentally unfair” because the 
Miranda warnings implicitly assure the defendant that the assertion of the 
right to silence will not be used as evidence against him.568

The prosecution may introduce evidence concerning the defendant’s postar
rest silence to counter his trial testimony that he cooperated with police.569 
The prosecutor’s use of postarrest silence as substantive evidence of guilt will 
usually be grounds for reversal.570 Reference to prearrest silence is permissi
ble, however, because no government action induces the accused to remain 
silent.571

THE EXCLUSIONARY RULE

Scope of the Remedy. Federal courts use the exclusionary rule to pro
hibit prosecuting authorities from introducing evidence obtained in violation 
of fourth, fifth, or sixth amendment rights.572 The rule serves two distinct pur-

566. Doyle v. Ohio. 426 U.S. 610, 618 (1976); Miranda v. Arizona. 384 U.S. 436, 468 n.37 (1966). A 
prosecutor refers to a defendant’s postarrest silence whenever he manifests the intent to draw attention 
to the defendant’s silence or whenever his remarks are of such a character that the jury would naturally 
and necessarily take them to be references to the defendant’s silence. United States v. Edwards, 576 
F.2d 1152, 1154 (5th Cir. 1978) (per curiam); see United States v. Diezel, 608 F.2d 204. 207-08 (5th Cir. 
1979) (no impermissible comment on defendant’s silence when comment made necessary by witness' 
mistaken answer).

567. United States v. Hale. 422 U.S. 171, 177 (1975).
568. Doyle v. Ohio, 426 U.S. at 618. In Anderson v. Charles. 447 U.S 404 (1980), the Supreme Court 

held that once a defendant has spoken voluntarily after waiving his Miranda rights, the prosecutor may 
use this statement to impeach the defendant’s testimony at trial. Id. at 408-09. The defendant argued 
that questioning on his prior inconsistent statement implicated his right to silence because, in effect, the 
prosecutor was asking why he had not made a consistent statement. Id. at 408. The Court disagreed, 
stating that ”[t]he questions were not designed to draw meaning from silence but to elicit an explana
tion for a prior inconsistent statement.” Id. at 409

569. Doyle v. Ohio, 426 U.S. at 619 n il.
570. See United States v. Shavers, 615 F.2d 266, 270 n.6 (5th Cir. 1980) (by implication) (when 

exculpatory statement not totally frivolous and government’s case not overwhelming^ admission of evi
dence concerning defendant’s silence reversible error). But cf. Grieco v. Hall, 641 F.2d 1029, 1034-36 
(1st Cir 1981) (reversal not required when defendant’s exculpatory trial statement impeached as incon
sistent with postarrest statement).

Comment on Miranda warnings offered for purposes other than as substantive evidence of guilt is 
permissible See United States v. Rumell, 642 F.2d 213, 217 (7th Cir. 1981) (“advice of rights” form 
that defendant had refused to sign, admissible as evidence of warning).

571. Jenkins v. Anderson, 447 U.S. 231. 237 (1980).
572. See Mapp v. Ohio, 367 U.S. 643, 655 (1961) (evidence seized in violation of defendant's fourth 

amendment rignts excluded from state criminal trial); Weeks v. United States, 232 U.S. 383, 398 (1914) 
(evidence seized in violation of defendant’s fourth amendment rights excluded from federal criminal 
trial).

The exclusionary rule applies only to unconstitutional conduct by federal or state officials and their 
agents. See Coolidge v. New Hampshire, 403 U.S. 443, 488 (1971) (because conduct of defendant’s wife 
did not render her agent of state, evidence she gave to police admissible); United States v. Heller, 625 
F 2d 594, 599-600 (5th Cir 1980) (participation of American Secret Service agents in arrest in Britain 
“peripheral at best” and thus too insubstantial to justify invoking protections of fourth and fifth amend
ments).

A defendant who fails to file a timely motion to suppress illegally obtained evidence may waive his 
right to invoke the exclusionary rule See United States v. Baker, 638 F.2d 198, 202 (10th Cir. 1980) 
(failure to file timely motion to suppress waives challenge to legality of search warrant). See also 
Tollett v. Henderson, 411 U.S. 258, 267 (1973) (entry of guilty plea waives all claims for deprivation of 
constitutional rights that occurred prior to entry of plea); United States v. Johnson, 634 F.2d 385, 386 
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poses: it preserves the integrity of the judicial system and it deters official mis
conduct.* 573 Fifth and sixth amendment cases frequently involve challenges to 
evidence obtained by the police through deception, intimidation, or coercion. 
Courts exclude such evidence574 to preserve the accuracy and integrity of the 
judicial fact-finding process.575 Fourth amendment challenges, in contrast, do 
not implicate the accuracy of the fact-finding process. In those cases, courts 
invoke the exclusionary rule in order to deter illegal searches and seizures.576 
Whatever its justification, the exclusionary rule often excludes the most proba
tive evidence from a jury’s consideration,577 and thus has prompted both 
judges and commentators to criticize it severely.578

(8th Cir. 1980) (per curiam) (entry of guilty plea waives appellate review of alleged unconstitutional 
search and seizure).

573. Mapp V. Ohio, 367 U.S. 643, 656, 659 (1961); Elkins v. United States, 364 U.S. 206, 217, 222 
(1960). In recent years, the interest in preserving judicial integrity has become, at most, secondary to 
the interest in deterring official misconduct. See. e.g.. Stone v. Powell, 428 U.S. 465. 485-86 (1976) 
(dictum) (judicial integrity rationale of only limited force as justification for exclusion of highly proba
tive evidence); United States v. Corcione, 592 F.2d 111, 113 (2d Cir.) (court refused to apply exclusion
ary rule retroactively as required by subsequent decision because would not serve purpose of 
deterrence), cert, denied. 440 U.S. 975. 985 (1979); United States v. Workman, 585 F.2d 1209, 1210 (4th 
Cir. 1978) (exclusionary rule applies in probation revocation proceedings because deterrent effect oper
ates as in other adjudicative proceedings; preservation of judicial integrity “less significant”); United 
States v. Carsello, 578 F.2d 199, 204 (7th Cir.) (exclusionary rule not applied to evidence of tax fraud 
discovered through illegally seized gambling records; primary purpose of deterrence not served when 
discovery of evidence sufficiently attenuated from search), cert, denied. 439 U.S. 979 (1978).

574. See Davis v. North Carolina. 384 U.S. 737, 752 (1966) (involuntary confession obtained through 
coercion inadmissible); Escobedo v. Illinois, 378 U.S. 478, 488-89 (1964) (dictum) (judicial system de
pending on confessions less reliable and subject to more abuses than one depending on extrinsic 
evidence).

575. See Brewer v. Williams, 430 U.S. 387, 414 (1977) (Powell, J., concurring) (fifth and sixth 
amendment claims often challenge fairness of trial or integrity of factfinding process).

576. See Mapp v. Ohio, 367 U.S. 643, 658 (1961) (exclusionary rule deters federal officers from 
illegally seizing evidence); Elkins v. United States, 364 U.S. 206. 217 (1960) (exclusionary rule compels 
state officers to respect fourth amendment by removing incentive to disregard it).

577. Brewer v. Williams, 430 U.S. 387. 414 (1977) (Powell. .1., concurring) (dictum); see Stone v. 
Powell, 428 U.S. 465, 496 (1976) (Burger, C.J., concurring) (function of rule is to exclude truth from 
factfinding process); United States v. Williams, 622 F.2d 830, 842 (5th Cir. 1980) (en banc) (direct effect 
of rule is to prevent “whole truth” from being told), cert, denied. 449 U.S. 1127 (1981).

578. See California v. Minjares, 443 U.S. 916, 919 (1979) (Rehnquist, J., with Burger, C.J., dissenting 
from denial of stay) (exclusionary rule imposes tremendous costs on judicial process); Stone v. Powell. 
428 U.S. 465, 496-502 (1976) (Burger, C.J., concurring) (exclusionary rule imposes tremendous costs on 
society and neither protects judicial integrity nor deters official misconduct). See also Kaplan, The 
Limits of the Exclusionary Rule, 26 Stan. L. Rev. 1027, 1045-55 (1974) (exclusionary rule should not 
apply to most serious cases or when police have taken fourth amendment responsibilities seriously); 
Wright, Must the Criminal Go Free if the Constable Blunders?. 50 Tex. L. Rev. 736, 740 (1972) (rule 
should not apply when police commit good faith violation); notes 589-91 w/ra and accompanying text 
(discussing criticism of exclusionary rule by Attorney General's Task Force on Violent Crime).

579. See Michigan v. DeFillippo, 443 U.S. 31, 38 & n.3 (1979) (evidence seized pursuant to presump
tively valid statute admissible because exclusion serves no deterrence purpose); United States v. Cec- 
colini, 435 U.S. 268, 275, 278 (1978) (live-witness testimony tainted by inadvertent police misconduct 
admissible because societal cost of exclusion outweighs deterrent effect); United States v. Janis, 428 
U.S. 433, 454 (1976) (evidence illegally seized by stale police admissible in federal civil suit because 
societal cost of exclusion outweighs deterrent effect); United States v. Calandra, 414 U.S. 338, 349-52 

In response to this criticism, the Supreme Court has attempted to limit the 
scope of the rule by using a balancing approach. Under this test, a court 
should exclude evidence only when the possible deterrent effect of applying the 
rule outweighs the social costs of suppressing probative evidence.579 The cir
cuit courts have employed the balancing approach in cases involving either 
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technical or good faith violations of a defendant's constitutional rights.580 This 
term in United States v. Williams,581 the Fifth Circuit developed a good faith 
exception to the exclusionary rule.582 In Williams a Drug Enforcement Ad
ministration agent arrested the defendant for violating the terms of her release 
pending appeal of a previous conviction.583 The agent was acting under a 
good faith belief that he had authority to arrest in such situations.584 In a 
search incident to the arrest, the agent discovered illegal drugs.585 The Fifth 
Circuit, sitting en banc, endorsed two alternate holdings.586 A majority of the 
court held that both the arrest and the search incident to the arrest were 
valid.587 A separate majority determined that even if the arrest were invalid, a 
good faith exception to the exclusionary rule justified admission of the 
evidence.588

(1974) (grand jury testimony concerning illegally seized evidence admissible because cost of undermin
ing grand jury’s traditional role outweighs possible deterrent effect).

Chief Justice Burger has suggested that courts also should apply a balancing test under the fifth and 
sixth amendment exclusionary rules when the case involves no egregious police misconduct and the 
evidence is reliable Brewer v. Williams, 430 U.S. 387, 422-27 (1977) (Burger. C.J., dissenting).

Civil suits may provide a satisfactory alternative to the exclusionary rule. If a government agent 
violates an individual’s constitutional rights, the aggrieved person may institute a civil action for dam
ages against the agent. See Bivens v. Six Unknown Named Agents, 403 U.S. 388, 397 (1971) (individ
ual may sue federal agents for violation of fourth amendment rights). A government agent, however, 
has qualified immunity if he acted with a good faith belief that his actions were lawful. See Chagnon v 
Bell. 642 F.2d 1248. 1256-57, 1263 (D.C. Cir. 1980) (federal officials who acted in accordance with good 
faith construction of unsettled law immune from suit in action arising from illegal wiretap) Qualified 
immunity does not protect an agent who knew or should have known that his conduct violated constitu
tional norms See Vasquez v. Snow, 616 F.2d 217, 220 (5th Cir. 1980) (action remanded to determine 
whether official knew that illegal search violated constitutional norm). Thus, the rationale behind qual
ified immunity is similar to that behind the good faith exception to the exclusionary rule: the exclusion 
of evidence or the award of money damages does not deter unconstitutional behavior because in both 
situations the officials are unaware that their actions are unlawful. Compare United States v. Ajlouny, 
629 F.2d 830, 840-41 (2d Cir. 1980) (exclusionary rule not applied because no deterrent purpose served 
when official acted in accord with good faith construction of unsettled law), cert, denied, 449 U.S 1111 
(1981) with Chagnon v. Bell, 642 F.2d 1248, 1256-57 (D.C. Cir. 1980) (qualified immunity available 
because no deterrent purpose served when official acted in accord with good faith construction of unset
tled law).

580. See United States v. Pimental, 645 F.2d 85, 86-87 (1st Cir. 1981) (dictum) (evidence derived 
from illegal seizure admissible because illegality due to good faith mistake in exercise of otherwise 
legitimate authority); United States v. Larios, 640 F.2d 938, 942 (9th Cir. 1981) (illegally seized evi
dence excluded at trial nevertheless admissible at sentencing hearing because technical illegality does 
not justify interference with individualized sentencing); United States v. Ajlouny, 629 F.2d 830. 840-41 
(2d Cir. 1980) (dictum) (evidence derived as result of officer’s good faith error stemming from uncer
tainty about warrant requirement for foreign wiretap admissible because exclusion of evidence serves 
neither deterrence nor judicial integrity), cert denied, 449 U.S. 1111 (1981); cf. United States v. Wil
liams, 617 F.2d 1063, 1090 (5th Cir. 1980) (en banc) (dictum) (evidence seized in violation of interna
tional rather than constitutional law admissible because right of foreign sovereign to object serves 
deterrent purpose).

581. 622 F.2d 830 (5th Cir. 1980) (en banc), cert, denied, 449 U.S. 1127 (1981).
582. Id. at 840.
583. Id. at 834.
584. Id. at 840.
585. Id. at 834-35.
586. See id. at 833 (both dispositions command support of majority of court).
587. Id. at 839.
588. Id. at 840.
589. See Task Force Report, supra note I, at 55 (evidence should not be excluded if obtained by 

officer acting in reasonable, good faith belief that his actions conformed with fourth amendment)

Recently, the Attorney General’s Task Force on Violent Crime also recom
mended the creation of a good faith exception to the exclusionary rule.589 Ex
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pressly adopting the alternative holding of Williams,590 the Task Force advised 
the Attorney General to support the good faith standard in both Congress and 
the courts.591 Nevertheless, because the Williams exception severely restricts 
the scope of the exclusionary rule, it is uncertain whether either the decision or 
the Task Force’s recommendation will be followed by other courts.592

590. Id.
591. Id. at 56.
592. In United States v. Alvarez-Porras, 643 F.2d 54 (2d Cir. 1981), the court recognized that Wil

liams enunciated a good faith exception to the exclusionary rule. Id. at 60. Nevertheless, Xhe Alvarez- 
Porras court, deeming Williams “a radical change in the scope of the exclusionary rule." applied a 
traditional balancing test and found that application of the rule in that case would serve no deterTent 
purpose. Id. at 60, 65.

593. See Silverthorne Lumber Co. v. United States, 251 U.S. 385, 392 (1920) (Holmes. J.) (exclusion
ary rule commands that illegally-seized evidence shall not be used at all).

594. See, e.g.. Oregon v. Hass, 420 U.S. 714. 722-23 (1975) (defendant’s inculpatory statements taken 
in violation of Miranda admissible for impeachment when inconsistent with defendant's direct testi
mony); Harris v. New York. 401 U.S. 222, 226 (1971) (defendant's statements taken in violation of 
Miranda admissible to impeach defendant’s contradictory testimony directly bearing on crime 
charged); Walder v. United States, 347 U.S. 62, 65 (1954) (illegally seized evidence admissible to im
peach defendant’s contradictory direct testimony); Agnello v. United States, 269 U.S. 20. 35 (1925) (by 
implication) (government may cross-examine defendant about illegally seized evidence mentioned in 
defendant’s direct testimony).

595. 446 U.S. 620 (1980).
596. Id. at 627-28.
597. Walder v. United States, 347 U.S. 62. 65 (1954).
598. Id., Agnello v. United States, 269 U.S. 20, 35 (1925).
599. 446 U.S. at 627-28. In Havens police arrested the defendant and another suspect who was carry

ing drugs in make-shift “pockets" in his T-shirt. Id. at 621. Police illegally searched the defendant’s 
luggage and found the T-shirt from which the “pockets” had been cut. Id. at 622. On direct examina
tion, the defendant denied that he was connected with the drug-smuggling activities of his co-defend- 
ant. Id. On cross-examination, the court permitted the prosecution to question the defendant about the 
T-shirt. Id. at 623. When the defendant claimed he had no knowledge of the drugs, the court admitted, 
for purposes of impeachment, the illegally-seized T-shirt from which the pockets had been cut. Id. 
The dissent argued that the Havens decision implicitly overruled Agnello. Id. at 629 (Brennan. J., with 
Marshall, J., dissenting, and Stewart & Stevens, JJ., dissenting in part); see Project: 1979-1980 Term, 
supra note 1, at 307-08 & nn.762-73 (discussing rationale of majority and dissent in Havens).

600. See United States v. Rada-Solano, 625 F.2d 577, 579 (5th Cir. 1980) (per curiam) (Havens 
indicates that statements taken in violation of Miranda admissible to impeach defendant’s responses to 
cross-examination), cert, denied, 449 U.S. 1021 (1980).

As originally conceived, the exclusionary rule prohibited the use of unlaw
fully obtained evidence for any purpose at trial.593 The Supreme Court has 
gradually modified this prohibition so that today the rule prohibits the govern
ment from using illegally obtained evidence only in its case-in-chief.594 Last 
term, the Supreme Court in United States v. Havens595 restricted the exclusion
ary rule even further by expanding the government’s ability to use illegally 
seized evidence for impeachment purposes.596 Prior to Havens, the govern
ment could use illegally seized evidence to impeach a defendant’s direct testi
mony,597 but could not cross-examine a defendant about such evidence when 
the defendant had not mentioned the seized items in his direct testimony.598 
In Havens the Court held that the government can use illegally seized evidence 
to impeach the defendant’s responses to any cross-examination questions “rea
sonably suggested” by the defendant’s direct testimony.599 After Havens any 
statement by the defendant that directly or indirectly denies existence or 
knowledge of the illegally seized evidence allows the government to introduce 
the evidence for impeachment purposes.600
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In addition to relying on the the exclusionary rule, federal courts have used 
their supervisory power to exclude evidence obtained through government 
misconduct.601 Although the evolution of the supervisory power predated the 
full development of the exclusionary rule,602 recent limitations on the rule 
have affected the reach of the supervisory power as well. Last term in United 
States v. Payner602, the Supreme Court held that a federal court may not use its 
supervisory power to exclude evidence acquired in violation of the constitu
tional rights of a third party not before that court.604

Nevertheless, this term the Seventh Circuit upheld a district court’s decision 
to use its supervisory power to exclude illegally seized evidence. In United 
States v. Cortina6"- an FBI agent, in an effort to establish probable cause for a 
search, made deliberate misrepresentations in an affidavit supporting a war
rant.606 The government asserted that the defendant had not established a le-

601. The supervisory power is the inherent power of the federal courts to supervise “the administra
tion of criminal justice" among the parties before the court. United States v. Payner, 447 U.S. 727, 735 
n.7 (1980). On occasion, the Supreme Court has invoked the supervisory power to exclude evidence 
taken from the defendant through “willful disobedience of the law.” See, e.g., Elkins v. United States. 
364 U.S. 206. 223 (1960) (Court invokes supervisory power to exclude evidence seized by state officer 
because it would have applied exclusionary rule had federal officer seized evidence); Mallory v. United 
States, 354 U.S. 449. 455-56 (1957) (Court invokes supervisory power to reverse conviction based on 
confession obtained during unnecessary delay in arraignment that violated Federal Rules of Criminal 
Procedure); Mesarosh v. United States. 352 U.S. I. 9 (1956) (Court invokes supervisory power to re
verse conviction based on “tainted testimony”); Rea v. United States, 350 U.S. 214. 217-18 (1956) 
(Court invokes supervisory power to enjoin federal agent both from testifying in state criminal prosecu
tion concerning illegal search and from turning over to state evidence illegally seized).

602. Before Mapp v. Ohio, 367 U.S. 643 (1961), applied the exclusionary rule to the states, the 
Supreme Court had used its supervisory power to exclude from a federal trial evidence illegally seized 
by a state officer. Elkins v. United States, 364 U.S. 206, 223 (1960). The Court also required a district 
court to use the supervisory power to enjoin a federal agent from testifying in a stale trial about illegally 
seized evidence previously suppressed in a federal criminal proceeding. Rea v. United States, 350 U.S. 
214. 217-18 (1956). In Mallory v. United States, 354 U.S. 449 (1957) and McNabb v. United States. 318 
U.S. 332 (1943), the Court used its supervisory power to reverse convictions based on inculpatory state
ments obtained through objectionable police tactics. Only later in Escobedo v. Illinois, 378 U.S. 478 
(1964). and Miranda v. Arizona, 384 U.S. 436 (1965), did the Court use the exclusionary rule to obtain 
the same result.

603. 447 U.S. 727 (1980).
604. Id. at 735. Payner had been indicted for knowingly falsifying his 1972 federal income tax re

turn by failing to report that he had a foreign bank account. Id. at 728. To prove the existence of the 
account, the government relied primarily on a loan guarantee agreement in which Payner had pledged 
his foreign bank account funds as security for a $100,000 loan. Id. at 729. The government discovered 
the loan guarantee in the course of an unlawful search of a third party’s briefcase. Id. at 730

The Supreme Court agreed with the district court that Payner lacked standing to suppress the docu
ments illegally seized from the third party because Payner was not the aggrieved party. Id. at 731-32 
(citing Rakas v. Illinois. 439 U.S. 128, 143 (1978)). Despite the lack of standing, tne district court 
reasoned that the due process clause of the fifth amendment, together with the inherent supervisory 
power of the federal courts, required exclusion of the evidence tainted by the government’s "knowing 
and purposeful badfaith hostility to . . . fundamental constitutional rights.” Id. at 731 (emphasis in 
original). Writing for the majority, Justice Powell disagreed with the district court, reasoning that the 
Supreme Court’s fourth amendment decisions have established that the interest in deterring illegal 
searches is insufficient to justify exclusion of evidence obtained illegally from parties not before the 
court. Id. at 735. He concluded that approving this use of the supervisory power would permit the 
federal courts to exercise “standardless discretion” in applying the exclusionary rule Id. at 733.

605. 630 F.2d 1207 (7th Cir. 1980).
606. Id. at 1209-13. Without the agent's misrepresentations, the warrant did not establish probable 

cause for a search Id. at 1213; see Franks v. Delaware, 438 U.S. 154, 156 (1978) (dictum) (warrant 
valid if, after excluding false information, probable cause still exists); United States v. Kinney, 638 F.2d 
941, 945 (6th Cir. 1981) (warrant valid when evidence other than that obtained from illegal search 
establishes probable cause); United States v. Williams, 633 F.2d 742, 745 (8th Cir. 1980) (same) 
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gitimale expectation of privacy and therefore could not move to suppress the 
evidence.607 Without ruling on the question of the defendant’s expectation of 
privacy, the court relied on its supervisory power to exclude the evidence.608 
The court reasoned that Pavner did not render the supervisory power superflu
ous by making its scope identical to that of the fourth amendment.609 Instead, 
the supervisory power complements the fourth amendment and should be ap
plied in “situations where there has been a fraud upon the court in addition to 
a violation of the defendant’s rights.”610 The court distinguished PayneC" by 
arguing that because the misconduct of the agent in Cortina both threatened 
judicial integrity and compromised judicial procedures mandated by the Con
stitution. the need for deterrence was much greater in Cortina than in 
Pavner,612 Thus, the court found it necessary to exercise its supervisory power 
to control the illegal government conduct.613

Fruits of the Poisonous Tree. The exclusionary rule requires the sup
pression of any evidence that is either the direct or indirect product of illegal 
police conduct.614 A court will admit such “fruits of the poisonous tree,”615 
however, if the prosecutor establishes any one of the following: (1) the con
nection between the challenged evidence and the illegal conduct has become so 
attenuated as to dissipate the taint of the illegal action,616 (2) the evidence was 
obtained from a source independent of the primary illegality,617 or (3) the evi-

607 Id. at 1215 For an additional discussion of the legitimate expectation of privacy requirement 
for exclusionary rule standing, see notes 628-51 infra and accompanying text

608. Id. at 1215 & n.5.
609. Id. at 1216.
610. Id.
611. See United States v. Payner, 447 U.S. 727, 736 n.8 (1980) (rejecting supervisory power as substi

tute for established fourth amendment doctrine).
612. 630 F.2d at 1216.
613. Id. at 1215.
614. See Wong Sun v. United States, 371 U.S. 471. 484 (1963) (exclusionary rule extends to direct 

and indirect products of illegal police search) (citing Weeks v. United States, 232 U.S. 383 (1914)); 
Silverthorne Lumber Co. v. United States, 251 U.S. 385, 391-92 (1920) (evidence government obtains as 
result of own illegality inadmissible). See also United States v. Vasquez. 638 F.2d 507, 527-28 (2d Cir 
1980) (evidence uncovered through search and interrogation following illegal entry suppressed); United 
States v. Hill, 626 F.2d 429, 437 (5th Cir. 1980) (drugs seized during search incident to illegal detention 
suppressed); United States v. Adams, 621 F.2d 41, 45 (1st Cir. 1980) (evidence obtained through illegal 
warrantless search suppressed).

Although the government must prove that evidence is not the fruit of illegal activity, the defendant 
bears the initial burden of establishing a factual nexus between the illegality and the evidence. See 
United States v. Kandik, 633 F.2d 1334, 1335 (9th Cir. 1980) (although defendant showed that rule 
11(e)(6) would require suppression of his statements as plea discussions, statements nevertheless admis
sible because government proved their discovery from independent source).

615. Nardone v. United States, 308 U.S. 338, 341 (1939).
616. Id.; see, e.g., United States v. Ceccolini, 435 U.S. 268, 279-80 (1978) (connection between illegal 

search and witness' testimony sufficiently attenuated when witness testified voluntarily and substantial 
time elapsed between search and testimony); United States v. Kinney, 638 F.2d 941, 945 (6th Cir. 1981) 
(connection between illegal search and evidence seized during subsequent legal search sufficiently at
tenuated when warrant supported by evidence not obtained in prior illegal search); United Slates v. 
Martin, 636 F 2d 974, 977-78 (Sth Cir.) (connection between illegal stop and evidence obtained during 
subsequent legal search sufficiently attenuated because owner consented to search of property), cert, 
denied. 50 U.S.L.W. 3248 (U.S. Oct. 6, 1981); United States v. Williams, 633 F.2d 742, 745 (8th Cir. 
1980) (connection between illegal search and subsequent legal search sufficiently attenuated when war
rant for legal search procured using untainted evidence).

617. See. e.g., Silverthorne Lumber Co. v. United States, 251 U.S. 385, 392 (1920) (evidence govern
ment obtains through illegality inadmissible unless government establishes existence of independent 
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dence inevitably would have been discovered in the course of the 
investigation.* 618 619

source); United States v. Humphries, 636 F.2d 1172, 1178 (9th Cir. 1980) (identification admissible 
because observation prior to illegal detention constituted independent source); United States v. Ga
gnon. 635 F.2d 766, 770 (10th Cir. 1980) (in-court identification admissible because based on independ
ent source); United States v. Coppage, 635 F.2d 683, 687 (8th Cir. 1980) (warrant valid because 
independent source provided information establishing probable cause); United States v. Ible. 630 F.2d 
389, 393-94 (5th Cir. 1980) (evidence admissible because derived from informed and voluntary state
ment made prior to Miranda violation); cf. United States v. Fitzharris, 633 F.2d416,42l (5th Cir. 1980) 
(warrant valid because probable cause established without reference to evidence discovered in prior 
illegal search).

618. See Brewer v. Williams, 430 U.S. 387, 406 n.12 (1977) (evidence obtained through use of ille
gally obtained statements admissible if “it would have been discovered in any event”). The Seventh 
and Ninth Circuits have embraced an inevitable discovery exception. See. eg., United States v. 
Huberts, 637 F.2d 630, 638-39 (9th Cir. 1980) (name of attorney discovered through illegal search ad
missible because would have been discovered through other available sources); United States v 
Kandik. 633 F.2d 1334, 1336 (9th Cir. 1980) (evidence discovered through illegal search admissible 
because would have been obtained from witnesses); United States ex ret. Owens v. Twomey, 508 F.2d 
858, 865 (7th Cir. 1974) (photo and address book discovered in course of illegal search admissible 
because inevitably would have been obtained in course of standard police investigation).

619. 445 U.S. 463 (1980).
620. Id. at 471. In Crews the Court declined to order suppression of the in-court identification al

though it was derived from the prior illegal arrest. Id. at 471-72. The Court also held that the defend
ant himself is not a suppressible “fruit” of government illegality. Id. at 473; see United States v. 
Hayme, 637 F.2d 227, 238 (4th Cir. 1980) (face of defendant not suppressible fruit of illegal arrest).

621. United States v. Crews, 445 U.S. at 473 n.18; see United States v. Humphries. 636 F.2d 1172, 
1177-79 (9th Cir. 1980) (in-court identification based on reliable observations made prior to illegal 
detention constitutes independent source).

622. 442 U.S. 200 (1979).
623. Id. at 212 (citing Brown v. Illinois, 422 U.S. 590, 603 (1975)); see United States v. Robinson. 625 

F.2d 1211, 1220 (5th Cir. 1980) {Miranda warnings and voluntariness are threshold requirements that 
alone do not dissipate taint of illegal seizure).

624. Dunaway v. New York, 442 U.S. at 213 (citing Brown v. Illinois, 422 U.S. 590, 603-04 (1975)); 
see United States v. Sanchez-Jaramillo, 637 F.2d 1094, 1099 (7th Cir.) (applying Brown factors to hold 
that statements obtained following illegal stop inadmissible), cert, denied, 449 U.S. 862 (1980); United 
States v. Johnson, 626 F.2d 753, 758 (9th Cir. 1980) (applying Brown factors to hold voluntary state
ments inadmissible because of temporal proximity of illegal arrest and statements); cf. United States v 
Tookes, 633 F.2d 712, 716 (5th Cir. 1980) (applying Brown factors to hold evidence found in plain view 
following illegal arrest inadmissible).

Depending upon the type of evidence introduced, courts apply different tests 
for determining the applicability of the exclusionary rule. In United States v. 
Crews,big the Supreme Court specified that when deciding whether to suppress 
an in-court identification as the fruit of an unlawful arrest, courts should ex
amine the witness' knowledge of and ability to reconstruct the crime, as well as 
his ability to identify the defendant.620 Reliable observations made prior to 
the occurrence of government illegality can also provide an independent 
source for in-court identification testimony.621 622

The Supreme Court’s 1979 decision in Dunaway v. New Yorkb22 controls the 
admissibility of confessions or statements made by an accused during an illegal 
arrest and detention. In Dunaway the Court held that police cannot purge the 
taint of a prior illegal detention by giving Miranda warnings and subsequently 
accepting a defendant’s voluntary waiver of fifth amendment rights.623 In
stead, a court must examine criteria such as the temporal proximity of the 
arrest and the confession, the presence of intervening circumstances, and the 
purpose of the official misconduct to determine whether a confession resulted 
from the exploitation of an illegal arrest.624
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When live-witness testimony is the fruit of illegal police action, under United 
States Ceccolini625 courts may admit the testimony if the witness indepen
dently decides to testify.626 In Ceccolini, the Supreme Court reasoned that the 
exclusion of live-witness testimony is so costly to the government that only a 
close connection between the testimony and the illegal conduct should justify 
exclusion.627

625. 435 U.S. 268 (1978).
626. Id. at 279-80.
627. See id. (exclusion of live-witness testimony more costly than exclusion of physical evidence 

because disables witness from testifying regarding relevant and material facts not related to primary 
illegality). See also United States v. Kandik, 633 F.2d 1334, 1336 (9th Cir. 1980) (on balance cost of 
excluding live-witness testimony outweighs any deterrent effect).

628. Aiderman v. United States, 394 U.S. 165, 174-75 (1969) (standing allows defendant to challenge 
evidence obtained in violation of his constitutional rights); see United States v. Herbst. 641 F.2d 1161, 
1166 (5th Cir.) (no standing to challenge search of codefendant’s person because fourth amendment 
rights personal and cannot be asserted vicariously), cert, denied. 101 S. Ct. 1400 (1981). The defendant 
bears the burden of establishing standing. United States v. Sanchez, 635 F.2d 47, 64 (2d Cir. 1980); 
United States v. Molina-Garcia, 634 F.2d 217, 218 (5th Cir 1981).

629. Cf. Zurcher v. Stanford Daily, 436 U.S. 547, 560-61 (1978) (because innocent third party often 
in possession of essential evidence, governmental interest in enforcing law permits issuing search war
rant against third party).

630. Rakas v. Illinois, 439 U.S. 128, 140 (1978).
631. See Jones v. United States. 362 U.S. 257, 261 (1960) (defendant can establish standing by dem

onstrating ownership or possession of property at time of its seizure, proprietary or possessory interest 
in premises searched, or legitimate presence on premises at time of search), overruled. United States v. 
Salvucci, 448 U.S. 83 (1980).

632. 439 U.S. 128 (1978).
633. The Court held that the defendants lacked standing to challenge the search of an automobile in 

which they were passengers because they had no reasonable expectation of privacy in the glove com
partment and area under the seat of another’s car. td. at 148-49.

634. 448 U.S. 83 (1980).
635. 448 U.S. 98 (1980).
636. See Rawlings v. Kentucky, 448 U.S. at 104-06 (Rakas rejected concept that “arcane” property 

concepts determine reach of fourth amendment protections); United States v. Salvucci, 448 U.S. at 90- 
93 (possessory interest in goods seized subordinate to legitimate expectation of privacy).

Standing to Challenge Constitutional Violations. The doctrine of stand
ing limits the operation of the exclusionary rule by allowing only those persons 
who have suffered violations of their own constitutional rights to challenge the 
introduction of evidence obtained as a result of the violation.628 Although fifth 
and sixth amendment violations may raise standing issues, standing is more 
often at issue in the fourth amendment context because evidence gathered in 
the course of searches of third parties is often used against defendants at 
trial.629 In these situations, a defendant has standing if the alleged constitu
tional violation “infringed an interest of . . . [his] which the fourth amend
ment was designed to protect.”630

In the past, courts have looked to the defendant’s property and privacy in
terests when resolving the issue of standing.631 632 In Rakas v. Illinois?31 how
ever, the Supreme Court indicated that courts must focus primarily on the 
defendant’s privacy interests when deciding standing questions.633 In two ma
jor decisions last term, United States v. SalvuccC34 and Rawlings v. Ken
tucky?35 the Court emphasized that property interests should play only a 
subordinate role in the determination of standing to challenge fourth amend
ment violations.636
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In Salvucci the Court explicitly overruled Jones v. United States,6Y1 which 
had granted automatic standing to a defendant charged with a possessory of
fense.638 Writing for the Court, Justice Rehnquist argued that the Jones rule 
provided a “windfall” to defendants whose fourth amendment rights have not 
been violated.639 He reasoned that the justifications for the Jones rule had 
been eroded substantially.640 First, because Simmons v. United States64' ren
dered a defendant’s testimony in support of a suppression motion inadmissible 
at trial as evidence of his guilt,642 a defendant no longer risked incriminating 
himself by alleging possession of contraband in an effort to gain standing to 
challenge its seizure. Second, Justice Rehnquist noted that it was no longer 
inconsistent for a prosecutor to charge a defendant with a possessory offense 
and also challenge the defendant’s assertion of standing because Rawlings v. 
Kentucky64^ held that a legitimate expectation of privacy in the area searched, 
rather than ownership of the goods seized, is the relevant criterion for 
standing.644

After Rawlings and Salvucci, a defendant wishing to establish standing must 
demonstrate that he had a legitimate expectation of privacy in the area 
searched.645 A possessory interest in the area searched will be one factor in 
deciding whether there is a legitimate expectation of privacy, but it will not be 
conclusive.646 As a general rule, courts will find that defendants who do not 
own or possess an item do not have a legitimate expectation of privacy in it.647

637. 362 U.S. 27 (1960).
638. Id. at 264. The Supreme Court developed the “automatic standing" rule of Jones to aid a 

defendant charged with possessory crimes who could establish his standing to challenge the search or 
seizure only by alleging his interest in the goods seized. Id. at 261-62. Before Jones, a prosecutor could 
assert the contradictory positions that a defendant violated the law by possessing contraband, but that 
he lacked standing to object to its illegal seizure because he did not possess it at the time of the search. 
Id. at 263.

639. 448 U.S. at 95.
640. Id. at 89.
641. 390 U.S. 377 (1968).
642 . 448 U.S. at 89 (citing Simmons v. United States, 390 U.S. at 392-93).
643. 448 U.S. 98, 98-99 (1980).
644. United States v. Salvucci, 448 U.S. at 91. In his concurring opinion. Justice Marshall argued 

that Simmons does not provide complete protection against the self-incrimination dilemma because 
suppression hearing testimony might be admissible for impeachment purposes. Id. at 97 (Marshall. J., 
with Brennan. J., concurring). Although agreeing that Rawlings solved the problem of the prosecutor’s 
inconsistent conduct under Jones by distinguishing possession from a "legitimate expectation of pri
vacy," id., Justice Marshall stated that the majority's decision represented an abandonment of the no
tion that the fourth amendment protects property as well as privacy interests. Id.

645. Id. at 91 (opinion of Court); see United States v. Sanchez, 635 F.2d 47, 64 (2d Cir. 1980) (no 
standing to challenge search when no legitimate expectation of privacy in vehicle); United States v. 
Molina-Garcia, 634 F.2d 217, 218 (5th Cir. 1981) (no standing to challenge search when no legitimate 
expectation of privacy in area searched).

646. Rawlings v. Kentucky, 448 U.S. at 104-106; see United States v. Markland, 635 F.2d 174. 177 
(2d Cir. 1980) (when area searched generally not believed to be private, person must take positive steps 
to signal his expectation of privacy); United States v. Ramapuran, 632 F.2d 1149, 1153 (4th Cir. 1980) 
(although defendant owned car, he had no reasonable expectation of privacy when car appeared aban
doned in open field).

647. See, eg., United States v. Hargrove, 647 F.2d 411, 413 (4th Cir. 1981) (thief has no standing to 
object to search of stolen car); United States v. Vargas, 633 F.2d 891, 899 (1st Cir. 1980) (defendant has 
no standing to object to search of motel room registered to another person); United States v. Lewis. 621 
F.2d 1382, 1388 (5th Cir. 1980) (defendant has no standing to object when beeper placed in chemical 
drum before defendant took possession of drum), cert, denied, 101 S. Ct. 1400 (1981).

Similarly, a defendant might not have a legitimate expectation of privacy in items that he has aban
doned. See United States v. Arboleda, 633 F.2d 985, 991 (2d Cir. 1980) (no legitimate expectation of
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Other factors that determine whether a defendant has a legitimate expectation 
of privacy include: (1) whether the police misconduct violates traditional no
tions of fair play,* 648 (2) whether the item seized is in plain view,649

privacy in object thrown out window to prevent police from seizing it); United States v. Ramapuran, 
632 F.2d 1149, 1153 (4th Cir. 1980) (no reasonable expectation of privacy when car appeared aban
doned in open field, although defendant owned car). But see United States v. Lara. 638 F.2d 892, 899 
(5th Cir 1981) (court should exclude evidence abandoned as result of illegal police conduct); United 
States v Jones, 619 F.2d 494, 498 (5th Cir. 1980) (dictum) (court should exclude gun abandoned during 
illegal police pursuit).

648. See United States v. Van Dyke, 643 F.2d 992. 993 (4th Cir. 1981) (legitimate expectation of 
privacy in curtilage of home and private yard area enclosed by fence); United States v. Richards, 638 
F.2d 765, 770 (5th Cir. 1981) (legitimate expectation of privacy in contents of sealed envelope posted in 
United States mail).

649 See, e.g. United States v. Hargrove, 647 F.2d 411,413 (4th Cir. 1981) (no legitimate expectation 
of privacy in paper bag in plain view on front seat of car); United States v. Humphries, 636 F.2d 1172, 
1179 (9th Cir 1980) (no reasonable expectation of privacy in car parked in plain view on driveway); 
United States v. DePoli, 628 F.2d 779, 785-86 (2d Cir. 1980) (no reasonable expectation of privacy in 
material appearing on outside of letter).

650. See United States v. Markland, 635 F.2d 174, 177 (2d Cir. 1980) (no reasonable expectation of 
privacy in thermal bag because no positive action taken to assure privacy).

651. See United States v. Sutton, 636 F.2d 96. 100 (5th Cir. 1981) (no legitimate expectation of 
privacy in paper sack in plain view although legitimate expectation exists in locked briefcase in trunk of 
car); United States v. Goshorn, 628 F.2d 697, 700 (1st Cir. 1980) (triple-bagged items not treated like 
luggage and therefore no legitimate expectation of privacy).

(3) whether the defendant has taken any measures to ensure privacy,650 and
(4) the type of container from which the item is seized.651



1981] Project: Criminal Procedure 547

II. Preliminary Proceedings
PROSECUTORIAL DISCRETION

The separation of powers doctrine generally prevents the judiciary from in
terfering with the prosecutor’s broad discretion in initiating and conducting 
criminal prosecutions.652 A rebuttable presumption that criminal prosecutions 
are undertaken in good faith and in a nondiscriminatory manner further sup
ports the prosecutor’s discretion.653 The prosecutor has broad authority to de
cide whom to prosecute,654 what charges to bring,655 when to bring them,656

652. See, eg.. United States v. Wilson, 639 F.2d 500, 506 (9th Cir. 1981) (Real, J„ concurring) (court 
should not review prosecutor's exercise of discretion except for clear showing of abuse of discretion). 
United States v Hamm, 638 F.2d 823, 826-27 (5th Cir.) (balance of powers requires executive branch to 
execute laws faithfully, a function that includes determining whether to initiate or terminate prosecu
tion; judiciary charged with protecting even-handed administration of criminal justice) (quoting United 
States v Cowan. 524 F.2d 504, 512-13 (5th Cir. 1975)), rehearing en banc granted, 644 F.2d 354 (1981) 
See generally Nixon v. Administrator of General Services. 433 U.S. 425. 443 (1977) (test for violations 
of separation of powers doctrine is whether action disrupts balance between coordinate branches and 
their constitutionally-assigned functions).

653. See. eg. United States v. Wilson, 639 F.2d 500, 503 (9th Cir. 1981) (defendant bears burden of 
proving prosecutor abused discretion); United States v. Hanna, 639 F.2d 192, 194 (5th Cir. 1980) (per 
curiam) (boat captain convicted for participating in unlawful entry of aliens failed to prove selective, 
invidious or bad faith prosecution by showing one of vessel's owners not prosecuted); United States v. 
Blitstein, 626 F.2d 774. 781-82 (10th Cir. 1980) (criminal defense attorney convicted of wire fraud and 
extortion failed to prove selective or vindictive prosecution by showing previous friction between him
self and prosecutor's office; prosecutor presumed to have acted in good faith), cert, denied, 449 U.S. 
1102 (1981).

654. See United States v. Wilson, 639 F.2d 500, 504-05 (9th Cir 1981) (all prosecutions, particularly 
those for tax law violations, selective but nevertheless legal when not in retaliation for lawful exercise of 
rights); United States v. Lentz, 624 F.2d 1280, 1288 (5th Cir. 1980) (questioning wisdom of prosecuting 
defendant for unlawful wiretapping when defendant previously had aided police as informant, but 
affirming prosecution absent showing of fundamental unfairness), cert, denied, 101 S. Ct. 1696 (1981)

655. See, eg.. United States v. Batchelder. 442 U.S. 114, 123-25 (1979) (defendant’s conviction for 
unlawful possession of firearms under statute prescribing harsher penalty affirmed because government 
may prosecute under any statute that defendant’s actions violated, without regard to penalty, provided 
not discriminatory against any class of defendants); United States v. Abraham, 627 F.2d 205, 206 (9th 
Cir. 1980) (per curiam) (defendant’s conviction for assault on FBI agent affirmed because when not 
discriminatory against particular class of defendants, government may prosecute under either criminal 
statute violated by defendant), cert, denied. 50 U.S.L.W. 3246 (U.S. Oct. 6, 1981); United States v. 
Hughes, 626 F.2d 619, 623-25 (9th Cir.) (defendant’s conviction for conversion of wild horses to private 
use under general statute protecting government property rather than more lenient statutue protecting 
wild horses affirmed because single act violated both ana defendant properly prosecuted under either). 
cert, denied. 449 U.S. 1065 (1980). See generally Principles of Federal Prosecution, supra note 1. 
at 16-17 (1980) (to ensure equal justice all defendants should be charged with most serious offense 
encompassed by conduct and likely to result in conviction).

656. See. eg.. United States v. Lovasco, 431 U.S. 783, 796 (1977) (defendant's indictment 18 months 
after alleged crime does not violate due process when delay due to good faith investigation, even if such 
delay prejudices defendant); United States v. Swacker, 628 F.2d 1250, 1254 (9th Cir. 1980) (defendant 
failed to prove actual prejudice from preindictment delay bv showing that alleged coconspirators in
dicted earlier); United States v. Ciampaglia, 628 F.2d 632, 639 (1st Cir.) (defendant failed to prove that 
prosecutor’s desire to achieve tactical advantage by impairing defendant’s ability to mount effective 
defense motivated 2'h year delay between gathering of evidence and defendant’s indictment), cert, de
nied, 449 U.S. 956 (1980).

The Supreme Court has stated that preindictment delay may constitute a due process violation, but 
not based solely on proof of actual prejudice to the defendant; length of delay and reason for the delay 
also must be considered. United States v. Lovasco, 431 U.S. at 789-90 (citing United States v. Marion. 
404 U.S. 307, 324-25 (1971)). An accused waives his right to object if he fails to make timely objection 
to preindictment delay. See United States v. DiGregorio, 605 F.2d 1184, 1193 n.10 (1st Cir.) (challenge 
on first day of trial to 10-month preindictment delay denied for failure to raise motion before trial), cert 
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and whether to prosecute at all.657
Prosecutorial discretion, however, is not limitless. The judiciary is responsi

ble for protecting individuals from those abuses of prosecutorial discretion that 
violate constitutional rights.658 Such abuses generally take the form of either 
vindictiveness654 or selective prosecution.660 A defendant demonstrates vin
dictiveness by showing that he was reindicted on more serious charges in retal
iation for exercising his constitutional or statutory rights.661 Selective 
prosecution is established by showing that similarly-situated individuals have 
not been prosecuted662 and that the decision to prosecute was based on imper
missible considerations, such as the defendant’s race, religion, or political be
liefs,663 or to prevent the defendant from exercising constitutional rights.664 At

denied. 444 U.S. 937 (1979); Fed. R. Crim. P. 12(b)(1) (objection based on defects in initiating prosecu
tion must be raised before trial). Statutes of limitations are the primary safeguards against stale prose
cutions United States v. Lovasco, 431 U.S. at 789; see United States v. Muse. 633 F.2d 1041, 1043, 
1044 (2d Cir. 1980) (en banc) (federal statute of limitations primary safeguard aganst stale prosecution; 
defendant must show prejudice during period indictment sealed or post-limitations portion of that pe
riod). ceri, denied. 101 S. Ct. 1522 (1981). Bui cf. United States v. Bailey. 444 U.S. 394, 414 (1980) 
(protection of statute of limitations does not extend to persons fleeing justice; statute tolled while es
capee at large).

657. See United States v. Batchelder, 442 U.S. 114. 124 (1979) (decision whether to prosecute gener
ally within prosecutor’s discretion); United States v. Griffin, 617 F.2d 1324, 1348 (9th Cir.) (prosecutors 
require some discretion in bringing indictments), cert, denied, 449 U.S. 863 (1980).

The Department of Justice urges its attorneys to commence prosecutions when they believe a federal 
offense was committed and that there is sufficient evidence to convict, unless (I) there is not a substan
tial federal interest in the prosecution, (2) the person is subject to effective prosecution in another 
jurisdiction, or (3) there are adequate alternatives to prosecution. Principles of Federal Prosecu
tion. supra note I, at 5-6.

658. See United States v. Goodwin, 637 F.2d 250, 252 (4th Cir. 1981) (when defendant alleges prose
cutor instituted charges in retaliation for defendant's election of jury trial, court must determine 
whether prosecutor abused discretion).

659. See Blackledge v. Perry, 417 U.S. 21, 28-29 (1974) (instituting subsequent prosecution on more 
serious charges against defendant who pursued appeal of conviction on lesser charges violates due 
process); United States v. Goodwin, 637 F.2d 250, 253 (4th Cir. 1981) (instituting subsequent felony 
prosecution against defendant who exercised right of jury trial on misdemeanor charges violates due 
process).

660. See Yick Wo v. Hopkins, 118 U.S. 356, 373-74 (1886) (unequal administration of laws to dis
criminate between similarly-situated persons constitutes denial of equal protection); United States v. 
Niemiec, 611 F.2d 1207, 1209 (7th Cir. 1980) (dictum) (selective prosecution violates equal protection 
component of fifth amendment due process clause).

661. See United States v. Goodwin, 637 F 2d 250, 252-53 (4th Cir. 1981) (reindicting defendant on 
felony charges after defendant elected jury trial for misdemeanor charges constitutes due process viola
tion because defendant has right to be free from apprehension of retaliation; actual vindictiveness need 
not be shown); United States v. Burt, 619 F.2d 831, 837 (9th Cir. 1980) (reindicting defendants on 
federal charges after defendants asserted procedural rights against less severe state charges not vindic
tive prosecution because federal decision to indict made before defendants asserted rights).

662. Cf. United States v. Wilson. 639 F.2d 500, 504 (9th Cir. 1981) (prosecution for filing false with
holding statements of defendants who asserted constitutional rights against tax laws not selective when 
defendants failed to show that similarly-situated taxpayers who did not assert such rights not prose
cuted); United States v. Myers, 635 F.2d 932, 940 (2d Cir.) (prosecution for bribery of congressman who 
claimed to be “disfavored" not selective because defendant made no claim that other similarly-situated 
members of Congress not prosecuted), cert, denied, 449 U.S. 956 (1980); United States v. Blitstein, 626 
F.2d 774, 782 (10th Cir. 1980) (prosecution for wire fraud and extortion of attorney who had strained 
relations with U.S. Attorney’s office not selective because defendant failed to show other similarly- 
situated criminal lawyers not prosecuted), cert, denied. 449 U.S. 1102 (1981).

663. Cf. United States v. Hanna, 639 F.2d 192, 194 (5th Cir. 1980) (per curiam) (boat captain con
victed for participating in unlawful entry of aliens failed to show selectivity in prosecution based on 
invidious classification); United Stayes v Myers, 635 F.2d 932, 940 (2d Cir.) (defendant who claimed to 
have been prosecuted selectively as “disfavored” congressman failed to allege selectivity based on such 
impermissible considerations as race, religion, or desire to prevent defendant’s exercise of constitutional 
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least one circuit—the Tenth—appears to confuse vindictiveness and selective 
prosecution,* 665 but the Ninth Circuit clearly distinguishes between them. In 
United States v. Wilson,666 the Ninth Circuit explained that a vindictive prose
cution claim is appropriate only when a second indictment is brought, whereas 
a claim of selective prosecution challenges an initial indictment.667 668

rights), cert, denied. 449 U.S. 956 (1980); Martinez v. Romero, 626 F.2d 807. 810 (10th Cir.) (defendant 
unable to show alleged selectivity in applying habitual offender statute against him based on unjustifi
able standard such as race, religion, or other arbitrary classification), cert, denied. 449 U.S. 1019 (1980).

The defendant must make a threshold showing of a discriminatory prosecution before the court will 
hold an evidentiary hearing on the issue. See United States v. Larson, 612 F.2d 1301. 1304 (8th Cir.) 
(trial court properly refused to hold evidentiary hearing on allegedly discriminatory prosecution when 
defendant failed to make prima facie showing of discrimination based on impermissible grounds), cert, 
denied. 446 U S. 936 (1980). The defendant’s heavy burden of establishing selective prosecution high
lights the judicial respect for prosecutorial discretion. United States v. Lichenstein. 610 F.2d 1272, 1281 
n.4 (5th Cir.), cert, denied. 447 U.S. 907 (1980); see. United States v. Wilson, 639 F.2d 500, 504-05 (9th 
Cir. 1981) (prosecution of tax protestors necessarily selective, but defendants failed to prove prosecu
tion brought in retaliation for exercise of constitutional rights).

664 Cf. United States v Wilson, 639 F.2d 500, 503-04 (9th Cir. 1981) (indictment upheld because 
defendants failed to show prosecution for filing false withholding statements based on defendants' exer
cise of constitutional right to protest tax laws).

665. See United States v. Blitstein, 626 F.2d 774, 781-82 (10th Cir. 1980) (defendant alleged wire 
fraud and extortion charges brought against him because he was successful defense lawyer whose rela
tions with U.S. Attorney’s office strained; court analyzed allegation in vindictiveness and selective pros
ecution terms although case did not involve second indictment on more serious charges), cert denied. 
449 U.S 1102 (1981); United States v. Peters, 625 F.2d 366, 368-69 (10th Cir. 1980) (defendant alleged 
mail fraud charges brought against him because he refused to incriminate another party; court analyzed 
challenge in vindictiveness terms although case did not involve second indictment for more serious 
charges).

666. 639 F.2d 500 (9th Cir. 1981).
667. Id. at 502.
668. 417 U.S. 21 (1974).
669. Id. at 28. In Blackledge the defendant claimed a statutory right to a trial de novo on appeal 

after being convicted of a misdemeanor in state court. Id. at 22-23. The state prosecutor subsequently 
obtained a superseding felony indictment based on the act that formed the basis for the earlier charge. 
Id. at 23. The holding in Blackledge applies when the more serious charge could have been brought at 
the outset. See id. at 29 n.7 (different case presented if shown impossible to proceed on more serious 
charge at outset).

670. Id. at 28 (no evidence of prosecutorial bad faith or maliciousness presented)
671 Id. The Court stated that due process is offended when there is “a realistic likelihood of ‘vindic

tiveness.’ ” Id. at 27 (construing earlier cases prohibiting judicial vindictiveness in sentencing defend
ants upon retrial to harsher sentences than originally imposed).

672. United States v. Goodwin, 637 F.2d 250 (4th Cir. 1981).
673. United States v. Thomas, 617 F.2d 436 (5th Cir.), cert, denied, 449 U.S. 841 (1980).
674 United States v. Burt, 619 F.2d 831 (9th Cir. 1980).

In Blackledge v. PerrvbM the Supreme Court held that due process prohibits 
a prosecutor from bringing a more serious charge against the defendant after 
he has pursued his statutory right of appeal from a conviction on a lesser 
crime.669 670 Although there was no showing of actual prosecutorial vindictive
ness in Blackledge,bl° the Court held that due process requires that the defend
ant be free of even the apprehension of vindictiveness.671 Blackledge leaves 
unclear whether instituting more severe charges after the defendant exercises 
constitutional rights constitutes a per se violation of due process, or whether 
such conduct simply creates a rebuttable presumption of vindictiveness. Con
sequently, the courts have split on this question: this term alone the Fourth,672 
Fifth,673 and Ninth Circuits674 announced three different formulations of the 
Blackledge rule.
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In United States v. Goodwin*15 the Fourth Circuit reversed the defendant’s 
conviction for assaulting a federal officer because the defendant was indicted 
on that charge only after electing a jury trial on lesser charges brought against 
him for the same conduct.675 676 The court specifically stated that the felony in
dictment was not the result of actual prosecutorial vindictiveness,677 but stated 
that under Blackledge the existence of an actual retaliatory motive is unneces
sary.678 The court held that the circumstances surrounding the indictment on 
more serious charges created “a genuine risk of retaliation.”679 680

675. 637 F.2d 250 (4th Cir. 1981).
676. Id. at 253.
677. Id. at 252.
678. Id. at 253.
679. Id.
680. 434 U.S. 357 (1978).
681. United States v. Goodwin, 637 F.2d 250, 253 (4th Cir. 1981).
682. 434 U.S. 357, 365 (1978).
683. 637 F.2d at 254.
684. Id. at 253-54. See also Bordenkircher v. Hayes, 434 U.S. 357, 362-63 (1978) (discussing “mutu

ality of advantage” of plea bargaining to defendants and prosecutors).
685. See 637 F.2d at 253-54.
686. See United States v. Goodwin, 637 F.2d 250, 253, 255 (4th Cir. 1981) (per se violation of due 

process when genuine risk of vindictiveness exists).
687. 619 F.2d 831 (9th Cir. 1980).
688. Id. at 836.
689. Id.
690. Id. at 837-38.

The Goodwin court rejected the government’s arguments that the Supreme 
Court’s decision in Bordenkircher v. Hayes**® undermined any per se rule.681 
In Bordenkircher, the Court held that due process is not violated when a prose
cutor carries out a threat, made during plea negotiations, to reindict on more 
serious charges if the defendant does not plead guilty to the lesser crimes origi
nally charged.682 The Fourth Circuit distinguished Bordenkircher on the 
ground that the defendant in Goodwin faced a danger of retaliation,683 whereas 
the defendant in Bordenkircher knew of the prosecutor’s threat when plea bar
gaining began.684 Therefore, the Court reasoned, the prosecutor’s action in 
Bordenkircher was not retaliatory.685 Thus, the Fourth Circuit has adopted 
the position that a per se violation of due process occurs when more severe 
charges are brought against the defendant after the defendant has exercised a 
constitutional right and when a genuine risk of retaliation exists.686 687

In United States v. Burt**1 however, the Ninth Circuit articulated a less 
rigid standard for evaluating vindictive prosecution claims. Under this stan
dard a subsequent indictment on more serious charges in response to the exer
cise of rights merely creates a rebuttable presumption of vindictiveness.688 
The defendants in Burt successfully challenged a search in state court and were 
then reindicted on federal charges carrying more severe penalties than the state 
charges.689 The court held, however, that the government successfully rebut
ted any inferences of vindictiveness by showing that the decision to indict the 
defendants on federal charges was made before the defendants moved to sup
press evidence in state court, and that the federal indictment was indepen
dently justified.690
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Finally, in United States v. Thomas,691 the Fifth Circuit set forth a variation 
of the rebuttable presumption standard under which the “presence or absence 
of actual prosecutorial vindictiveness, as opposed to the appearance or appre
hension of it,” determines the constitutionally of subsequent charges.692 In 
Thomas, the government carried its burden of proving the absence of actual 
vindictiveness by showing that the more severe charges grew naturally out of 
an ongoing grand jury investigation.693 The Fifth Circuit, which had pio
neered the “rebuttable presumption” interpretation of Blackledge,694 ex
plained that it read the Supreme Court’s Bordenkircher69* decision as signaling 
a possible retreat from the principles of Blackledge,696 The Fifth Circuit has 
not, however, altered its approach to claims of prosecutorial vindictiveness in 
anticipation of such a retreat.

Although the courts will protect individuals from the dangers of vindictive 
prosecution, they are reluctant to interfere with the prosecutor’s broad discre
tion to engage in plea bargaining, even when claims of prosecutorial vindic
tiveness are involved.697 Furthermore, the courts have granted prosecutors 
absolute protection from civil liability for their actions in initiating, pursuing, 
and presenting criminal charges.698

691. 617 F.2d 436 (5th Cir.), wt denied, 449 U.S. 841 (1980)
692. Id. at 438 (emphasis added).
693. Id.
694. See Project: 1979-1980 Term, supra note 1. at 319 (Fifth Circuit first to hold that inference of 

vindictiveness may be rebutted by prosecutor in cases involving substitution of more severe charges). 
See generally Jackson v. Walker, 585 F.2d 139, 145-48 (5th Cir. 1978) (prosecution may rebut prima 
facie inference of vindictiveness by showing that reason for adding charges in second indictment out
weighs defendant’s interest in appeal free from apprehension of vindictiveness).

695. 434 U.S 357 (1978); see text accompanying note 682 supra (discussing Bordenkircher}.
696. See United States v. Thomas, 617 F.2d 436, 438 n. I (5th Cir.) (Bordenkircher may signal retreat 

from Blackledge), cert, denied., 449 U.S. 841 (1980).
697 See, eg.. Bordenkircher v. Hayes, 434 U.S. 357, 364-65 (1978) (prosecutor threatened defendant 

with more serious charge upon reindictment if defendant did not plead guilty to original charge: no due 
process violation when defendant free to accept or reject plea bargain); United States v. Gilliss, 645 
F.2d 1269, 1282-83 (8th Cir. 1981) (after defendant’s guilty plea to other charges vacated prosecutor 
may reindict on charge dropped during plea negotiations); United States v. Herrera, 640 F.2d 958. 961- 
62 (9th Cir. 1981) (when plea bargaining fails prosecutor may proceed on charges contained in orginal 
indictment, rather than lesser charges offered in exchange for defendant’s guilty plea); cf. Martinez v. 
Romero, 626 F.2d 807, 809 (10th Cir.) (defendant’s waiver of right to counsel as part of plea bargain 
not due process violation when defendant free to accept or reject plea bargain involving waiver of 
constitutional rights), cert, denied, 449 U.S. 1019 (1980).

The government, however, must abide by promises it made during plea negotiations. Cf. Santobello 
v. New York, 404 U.S. 257, 262 (1971) (prosecution breached promise made during plea negotiation to 
make no sentencing recommendation; case remanded to allow for either specific performance or with
drawal of guilty plea).

698. See, e.g.. White v. Bloom, 621 F.2d 276, 280 (8th Cir.) (prosecutor absolutely immune from civil 
liability for alleged misconduct injury selection process), cert, denied, 449 U.S. 1089 (1981); Norton v. 
Liddel, 620 F.2d 1375, 1379 (10th Cir. 1980) (prosecutor immune from civil liability for alleged wrong
ful charging of defendants, even if malicious, intentional, and in bad faith); Henzel v. Gerstein. 608 
F.2d 654, 657 (5th Cir. 1979) (prosecutor immune from civil liability for such acts as offering perjured 
testimony, suppressing exculpatory evidence, and threatening defendant with further criminal prosecu
tion).

This absolute immunity does not extend to private citizens, defense counsel, or investigating agents. 
See White v. Bloom, 621 F.2d 276, 280 (8th Cir.) (defense counsel not immune from civil liability for 
alleged misconduct in jury selection process; rationale for prosecutorial immunity does not support 
immunity for defense attorneys), cert, denied, 449 U.S. 1089 (1981); Norton v. Liddel. 620 F.2d 1375, 
1382 (10th Cir. 1980) (sheriff not immune from civil liability for alleged misconduct in providing facts 
for initiating prosecution; such actions not so linked to judicial process as to bring him under prosecu
tor’s umbrella of absolute immunity); Henzel v. Gerstein, 608 F.2d 654, 659 (5th Cir. 1979) (defense
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INDICTMENTS

The fifth amendment requires that any federal prosecution for “a capital or 
otherwise infamous crime” be initiated by an indictment returned by a grand 
jury.699 This requirement generally applies only to felony prosecutions,700 
which are defined under federal law as offenses punishable by death or by 
imprisonment for a term exceeding one year.701 The Supreme Court has sug
gested. however, that factors other than length of imprisonment, such as prohi
bition from holding public office, may render a crime “infamous” and thereby 
trigger the requirement of a grand jury indictment.702

attorneys not immune from civil liability for alleged acts in concert with prosecutors to deprive plaintiff 
of constitutional rights; no derivative immunity for private citizens who conspire with state officials); 
Forsyth v. Kleindienst, 599 F.2d 1203, 1215-16 (3d Cir. 1979) (FBI agents not immune from civil liabil
ity for warrantless electronic surveillance authorized by Attorney General; derivative absolute immu
nity for investigating agents inconsistent with considerations of prosectuorial immunity).

699. U.S. Const, amend. V; see, e.g., Stirone v. United States. 361 U.S. 212, 218 (1960) (fifth amend
ment requires indictment by group of peers acting independently of judge and prosecutor); United 
States v Lang. 644 F.2d 1232. 1234-39 (7th Cir.) (defendant’s right to grand jury indictment not vio
lated by substitution of grand jurors during proceeding; limited attendance of new grand jurors during 
prosecution's presentation harmed government, not defendant), cert. denied, 50 U.S.L.W 3249 (U.S. 
Oct 6, 1981); United States v. Yellow Freight Sys., 637 F.2d 1248, 1253-54 (9th Cir. 1980) (corporate 
defendant not entitled to grand jury indictment when potential penalty, money damages, not reflective 
of infamous crime), cert, denied. 50 U.S.L.W 3245 (U.S. Oct. 6, 1981); United States v. Amidon, 627 
F 2d 1023, 1025-26 (9th Cir. 1980) (defendant’s right to grand jury indictment not violated by prosecu
tion bv information under Youth Corrections Act when information based upon earlier indictment 
concerning same activities).

Historically, the purpose of a grand jury was to protect citizens from oppressive prosecution United 
States v. Shoup, 608 F.2d 950, 960 (3d Cir. 1979); cf. United States v. Milestone. 626 F.2d 264, 266 (3d 
Cir ) (defendant not harmed by striking of surplusage from indictment; indictment may only be broad
ened. however, by grand jury itself), cert, denied. 449 U.S. 920 (1980).

The Supreme Court has not applied the fifth amendment right of indictment by a grand jury to the 
states through the fourteenth amendment. See Alexander v. Louisiana. 405 U.S. 625, 633 (1972) (due 
process clause does not require states to observe fifth amendment right to indictment by grand jury); 
Hurtado v. California, 110 U.S. 516, 538 (1884) (grand jury indictment not required in state murder 
prosecution).

700. Compare Mackin v. United States. 117 U.S. 348, 352, 354 (1886) (fifth amendment indictment 
requirement applies to crimes for which infamous punishment imposed—death, imprisonment in peni
tentiary, or hard labor) and United States v. Amidon, 627 F.2d 1023, 1025 (9th Cir. 1980) (prosecution 
for misdemeanor must be initiated by indictment if defendant might be sentenced under Youth Correc
tions Act) with United States V. Yellow Freight Sys., 637 F.2d 1248, 1253-54 (9th Cir 1980) (fifth 
amendment indictment requirement does not apply to crimes punishable only by fine), cert, denied, 50 
U S L W. 3245 (U.S. Oct. 6. 1981) and United States v. May, 622 F.2d 1000, 1004 (9th Cir. 1980) 
(indictment unnecessary for prosecution under Youth Corrections Act when trial court issues order that 
defendant, if convicted, would be confined for six months or less).

701. 18 U.S.C. § 1 (1976). The Supreme Court has defined infamous crimes as those "punishable by 
imprisonment in a penitentiary." Green v. United States, 356 U.S. 165, 183 (1958). A person convicted 
of an offense against the United States that is punishable by imprisonment for one year or less may be 
confined in a jail, but not a penitentiary, without his consent. 18 U.S.C. §4083 (1976).

A defendant may waive his right to be indicted by a grand jury for noncapital offenses and allow 
prosecution by information Fed. R. Crim. P. 7(a), (b). See United States v. Montgomery, 628 F.2d 
414. 416 (5th Cir. 1980) (waiver of right to grand jury indictment must be made in open court after 
defendant has been advised of nature of charge and his rights). The traditional view was that a defend
ant may not consent to an amendment of the indictment because the indictment was solely within the 
province of the grand jury. Ex Parte Bain, 121 U.S. 1, 13 (1887). It is now argued that because under 
rule 7(b) the defendant may waive his right to an indictment altogether, he should be allowed to con
sent to an amendment. United States v. Milestone, 626 F.2d 264, 266-67 (3d Cir ), cert, denied, 449 U.S. 
920 (1980).

702 See United States v. Waddell, 112 U.S. 76, 82-83 (1884) (remanding to circuit court to deter
mine whether penalty that precluded violators from holding public office made underlying crime "infa
mous," regardless of accompanying fine or imprisonment); accord. United States v. Yellow Freight
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A defendant may make a pretrial motion to dismiss an indictment in accord 
with rule 12(b) of the Federal Rules of Criminal Procedure.* 703 In addition, a 
defendant may challenge an indictment at any stage of the proceedings on the 
grounds that it fails either to show jurisdiction of the court7'*4 or to charge an 
offense.705 The defendant risks waiver, however, if he fails to raise other de
fenses and objections to the indictment before trial.706 For good cause the 
court may grant relief from such a waiver.707

Svs., 637 F.2d 1248. 1253-54 (9th Cir. 1980) (possibility of imprisonment only one indicium of infamous 
crime), cert, denied. 50 U.S.L.W. 3245 (U.S. Oct. 6, 1981).

703. Fed. R. Crim. P 12(b) (any defense, objection, or request capable of determination without 
trial of general issue may be raised before trial by motion); see United States v. Covington, 395 U.S. 57, 
60 (1969) (pretrial motion to dismiss indictment granted when defendants risk self-incrimination by 
paying marijuana transfer tax; thus, trial of facts unnecessary in considering motion).

704. Fed. R Crim P. 12(b)(2); cf. United States v. Ruttenberg, 625 F.2d 173, 175 (7th Cir. 1980) 
(defendant may challenge jurisdictional defect of indictment even after pleading guilty to charges).

705. Fed. R Crim. P 12(b)(2); see, eg., United States v. Clark. 646 F.2d 1259, 1262 (8th Cir.) 
(attack upon indictment for failure to charge offense may be made at any time, regardless of whether 
raised at trial), rwz. denied, 50 U.S.L.W. 3246 (U.S. Oct. 10. 1981); United States v. Hart. 640 F.2d 856, 
857 (6th Cir) (sufficiency of indictment will be considered liberally when not challenged until appeal), 
cert, dented. 101 S. Ct. 2334 (1981); United States v. Broome, 628 F.2d 403, 404-05 ( 5th Cir. 1980) 
(sufficiency of indictment may be challenged even after defendant enters plea of nolo contendere); 
United States v. Meacham, 626 F.2d 503, 509 (5th Cir. 1980) (court of appeals sua sponte may chal
lenge sufficiency of indictment). But cf. Kerrigan v. United States, 644 F.2d 47, 49 (1st Cir. 1981) 
(although sufficiency of indictment may be challenged at any time, defendant who pleads guilty may 
not later contest factual or theoretical foundations of indictment).

706. Fed. R. Crim P 12(f); see, eg.. United States v. Burreson, 643 F.2d 1344, 1350 (9th Cir.) 
(defendant who failed before trial to challenge prosecutorial misconduct barred from raising issue on 
appeal), cert, denied, 50 U.S.L.W. 3247 (U.S. Oct. 6, 1981); United States v. Alessi, 638 F.2d 466. 476 
(2d Cir. 1980) (defendant who before trial failed to challenge multiplicity claim barred from raising 
issue on appeal); United States v. Gunter, 631 F.2d 583, 586 (8th Cir. 1980) (defendant who before trial 
failed to challenge grand jury’s probable cause to indict barred from raising issue at trial); United States 
v. Zazzara, 626 F.2d 135, 137 (9th Cir. 1980) (defendants who. although aware of facts before trial, 
failed to challenge indictment allegedly obtained through use of perjury barred from raising issue on 
appeal).

A plea of guilty or nolo contendere limits a defendant’s right to challenge the indictment through 
objections based upon constitutional grounds, lack of jurisdiction, or failure to charge an offense Com
pare United States v. Broome. 628 F.2d 403. 404-05 (5th Cir. 1980) (no waiver of right to challenge 
sufficiency of indictment by pleading nolo contendere) and United States v. Meacham, 626 F.2d 503, 
509-10 (Sth Cir. 1980) (by pleading guilty defendant waives many objections to indictment, but not 
objection that indictment fails to charge offense; court has duty to raise such objection sua sponte at any 
time) with United States v. Herzog, 644 F.2d 713, 716 (Sth Cir. 1981) (defendant waives multiplicity 
objection by pleading guilty) and Kerrigan v. United States, 644 F.2d 47, 49 (1st Cir. 1981) (defendant 
waives objection to factual foundations of indictment by pleading guilty).

707. Fed R Crim P. 12(f); see United States v. Herzog, 644 F.2d 713, 716 (8th Cir. 1981) (relief 
from waiver denied when defendant failed to show change between pretrial and postconviction 
circumstances).

708. Fed. R. Crim. P. 48(a).
709. See United States v. Thomas, 617 F.2d 436, 437 (5th Cir.) (pretrial dismissal of indictment for 

filing false tax returns does not preclude government from resubmitting evidence to grand jury on same 
charges), cert, denied, 449 U.S. 841 (1980). The grand jury can return a superseding indictment at any 
time before trial, as long as the superseding indictment does not prejudice the defendant. See United 
States v. Wilks, 629 F.2d 669, 672 (10th Cir. 1980) (superseding indictment containing additional 
charges did not prejudice defendant because underlying facts were same as those of original 
indictment).

710. Fed. R. Crim. P. 48(b).

By leave of court the government may file a dismissal of an indictment 
before trial.708 After a pretrial dismissal, the government may institute a sec
ond indictment on the same charges for the same acts.709 During the trial, 
however, a dismissal may not be filed without the defendant’s consent.710 Af
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ter trial, the government’s motion to dismiss the indictment must be granted 
unless contrary to public interest.711

Courts may dismiss an indictment to remedy various types of governmental 
misconduct.712 Such misconduct can take the form of unnecessary, prejudicial 
delays in presenting charges to the grand jury or in bringing the defendant to 
trial.713 Official conduct that is shocking and outrageous also may result in 
dismissal of the indictment.714

711 See. e.g., Thompson v. Uniled States, 444 U.S. 248, 250 (1980) (per curiam) (case remanded for 
reconsideration by circuit court rather than for dismissal by district court when government first 
claimed internal policy against successive state-federal prosecutions not violated, but later claimed pol
icy violated); Rinaldi v. United States, 434 U.S. 22, 30-31 (1977) (per curiam) (government motion to 
dismiss indictment because conviction obtained in violation of internal policy against multiple prosecu
tions should be granted when sought in good faith and not contrary to society’s interests); United States 
v. Hamm. 638 F.2d 823, 826-28 (5th Cir.) (government motion, before sentencing, to dismiss indictment 
against defendants who cooperated in criminal investigation and pleaded guilty should be granted un
less trial court has affirmative reason to believe dismissal contrary to public interest; trial judge must 
defer to prosecutor unless prosecutor clearly wrong), rehearing en banc granted, 644 F.2d 354 (1981).

712. Compare Archer v. Comm’r of Correction of New York, 646 F.2d 44, 47 (2d Cir.) (dictum) 
(Friendly, J.) (some law enforcement practices may be so outrageous as to bar federal prosecution), cert, 
dented, 50 U.S.L.W. 3247 (U.S. Oct. 6, 1981)azn/ United States v. Fielding, 630 F.2d 1357, 1361-62 (9th 
Cir 1980) (dismissal of indictment may be appropriate if official conduct sufficiently shocking and 
outrageous, but inappropriate when defendant fails to show federal officials connected with his torture 
tn Peru) and United States v. Swacker, 628 F.2d 1250, 1254 (9th Cir. 1980) (unnecessary preindictment 
delay may result in denial of defendant's right to due process and require dismissal of indictment; 
burden on defendant to show actual prejudice) and United States v. Loud Hawk, 628 F.2d 1139, 1150- 
51 (9th Cir. 1979) (unnecessary delay in appealing trial court’s suppression order warrants dismissal of 
several counts of indictment), cert, denied, 445 U.S. 917 (1980) with United States v. Burreson, 643 F.2d 
1344. 1350 (9th Cir.) (dismissal of indictment unwarranted when prosecutor's errors minor, innocent, 
and harmless to defendant), cert, denied, 50 U.S.L.W. 3247 (U.S. Oct. 6. 1981) and United States v. 
Grammatikos, 633 F 2d 1013, 1019-22 (2d Cir. 1980) (harsh sanctions for official misconduct, such as 
dismissal of indictment, inappropriate when government shows destruction of certain evidence non- 
prejudicial to defendant). For a discussion of when dismissal of indictment is an appropriate remedy 
for official misconduct, see notes 733-45 infra and accompanying text

713. See Archer v. Comm’r of Correction of New York, 646 F.2d 44. 48 (2d Cir.) (15-month delay 
between arrest by federal officers and filing of state charges nonprejudicial to defendant’s trial prepara
tion for similar federal charges; dismissal of indictment unnecessary), cert denied, 50 U.S.L.W 3247 
(U.S. Oct. 6, 1981); United States v. Gilliss, 645 F.2d 1269, 1273-76 (8th Cir. 1981) (two-year delay 
between arrest and trial did not require dismissal of indictment because delay occasioned by grant of 
defendant’s motion to vacate sentence following guilty plea); United States v. Morelli. 643 F.2d 402, 
412-13 (6th Cir. 1981) (lengthy delay between arrest and indictment for charges that included illegal 
debt collection occasioned by defendant’s ability to conduct illegal activities in secret; dismissal of 
indictment not required); United States v. Nixon, 634 F 2d 306, 309-10 (5th Cir. 1981) (four-year delay 
between initial arrest for counterfeiting and subsequent trial for perjury nonprejudicial when perjury 
did not occur until approximately 2'h years after initial arrest; dismissal of indictment not required); 
United States v. Muse. 633 F.2d 1041, 1042-44 (2d Cir. 1980) (en banc) (although government aware of 
defendant’s location, 16-month delay between indictment and arrest of defendant did not require dis
missal of indictment because defendant could not show substantial actual prejudice), cert, denied, 101 S. 
Ct. 1522 (1981); United States v. Swacker, 628 F.2d 1250, 1254 (9th Cir. 1980) (preindictment delay that 
allowed accused’s previously-indicted accomplices to plea bargain in return for their testimony did not 
require dismissal of indictment; claim of prejudice too speculative); United States v. Loud Hawk, 628 
F.2d 1139, 1149-50 (9th Cir. 1979) (pretrial delay not unnecessary when occasioned by government's 
appeal of trial court’s suppression order; improper for trial court to dismiss indictment with prejudice), 
cert, denied, 445 U.S. 917 (1980); United States v. Ocanas, 628 F.2d 353, 357 (5th Cir. 1980) (five-month 
period between original and superseding indictments did not prejudice substantially defendant's right 
to fair trial), cert, denied, 101 S. Ct. 2316 (1981). The statute of limitations provides a safeguard against 
unreasonable preindictment delay. See United States v. Muse, 633 F.2d 1041, 1043 (2d Cir. 1980) (en 
banc) (defendant not denied protection of statute of limitations when grand jury returned indictment 
before end of statutory period, but indictment remained sealed until statutory period expired), cert, 
denied, 101 S. Ct. 1522 (1981).

714. For cases that discuss official conduct that may warrant the dismissal of an indictment, see note 
712 supra.
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Generally, a court’s denial of a motion to dismiss an indictment does not 
constitute an appealable final order.715 When the defendant has raised a 
double jeopardy claim, however, the denial of the motion to dismiss the indict
ment may be appealed before a trial on the merits.716 This term the courts of 
appeals held that denials of challenges on the grounds of (1) the requirement 
of a grand jury indictment;717 (2) an indictment based upon evidence 
presented to the grand jury in violation of the speech and debate clause;718 
(3) vindictive prosecution;719 and (4) selective prosecution720 may be ap
pealed immediately. All these claims share common characteristics: that they 
are fully disposed of in pretrial orders; they are collateral to the substantive 
issue of guilt or innocence; and they involve an important right that would be 
lost to the defendant if he were required to await final judgment. A court may 
grant a timely motion for dismissal of an indictment under the Interstate

715. See. eg.. United States v. MacDonald. 435 U.S. 850, 857-61 (1978) (denial of defendant’s mo
tion to dismiss indictment on speedy trial grounds not immediately appealable because denial lacks 
requisite finality, is not sufficiently independent of trial issues, and does not involve irreparable loss of 
right if not reviewed before trial); United States v. Margiotta, 646 F.2d 729. 734 (2d Cir. 1981) (denial 
of defendant's motion to dismiss indictment for failure to state an offense not appealable before trial); 
United States v. Myers, 635 F.2d 932, 935-36 (2d Cir.) (denial of Congressman-defendant’s motion to 
dismiss indictment on constitutional grounds immediately appealable because constitutional interests 
implicated, interest in avoiding unnecessary injury to accused’s reputation, and paucity of prosecutions 
involving members of Congress), cert. denied. 449 U.S. 950 (1980); Carden v. Montana, 626 F.2d 82, 84 
(9th Cir.) (denial of defendant’s motion to dismiss indictment on speedy trial grounds nod appealable 
before trial because dismissal lacks finality), cert, denied. 449 U.S. 1014 (1980); United States v. Burt, 
619 F.2d 831, 835 & n.7 (9th Cir. 1980) (denial of defendant’s moton to dismiss indictment on vindictive 
prosecution grounds immediately appealable because otherwise right would be lost irretrievably).

The government is permitted to take an interlocutory appeal from an order dismissing an indictment 
or information as to any one or more counts, unless the dismissal was granted on double jeopardy 
grounds. United States v. Margiotta, 646 F.2d 729, 731 (2d Cir. 1981) (citing 18 U.S.C. § 3731 (1976)). 
The defendant may not, however, immediately appeal the granting of the government’s motion for 
dismissal of an indictment without prejudice. Cf. United States v. Lanham, 631 F.2d 356, 357 (4th Cir. 
1980) (per curiam) (review appropriate upon reindictment and showing of prejudice).

716. See Abney v. United States, 431 U.S. 651, 659-60 (1977) (denial of motion to dismiss on double 
jeopardy grounds immediately appealable because it is final order collateral to principal issue at trial 
and involves irreparable harm to defendant's right not to be subjected to trial twice for same offense).

717. United States v. Yellow Freight Sys., 637 F.2d 1248, 1251 (9th Cir. 1980) (denial of defendant’s 
motion to dismiss for failure of government to obtain indictment before prosecution immediately re
viewable), ceri, denied. 50 U.S.L.W. 3245 (U.S. Oct. 6, 1981).

718. United States v. Myers, 635 F.2d 932, 935-36 (2d Cir.) (when defendant alleges violations of 
speech and debate clause, immediate appeal of denial of motion to dismiss appropriate), cert, denied. 
449 U.S. 956 (1980); United States v. Helstoski, 635 F.2d 200, 202 (3d Cir. 1980) (speech and debate 
clause challenge to indictment reviewable before trial because speech and debate clause protects mem
bers of Congress from standing trial as well as actual conviction) (citing Helstoski v. Meanors, 442 U.S. 
500 (1979)).

719. United States v. Burt, 619 F.2d 831, 835 (9th Cir. 1980) (denial of motion to dismiss indictment 
on vindictive prosecution grounds immediately appealable for same reasons that immediate review 
available when motion to dismiss on double jeopardy grounds denied).

720. United States v. Wilson, 639 F.2d 500, 502 (9th Cir 1981) (denial of motion to dismiss indict
ment on selective prosecution grounds immediately appealable because ruling a final determination, 
not a step toward disposition on merits, and without immediate review, rights might be lost irretriev
ably).

Although the Ninth Circuit has ruled that immediate review is appropriate when indictments are 
challenged on grounds of vindictiveness or selective prosecution, the court has expressed concern over 
the potential for abuse. Specifically, the court has noted the possibility of defendants’ obtaining contin
uances by appealing denials of purely frivolous motions to dismiss based on these grounds. United 
States v. Wilson, 639 F.2d at 502 n. 1. Consequently, the Ninth Circuit’s practice of granting immediate 
review in these circumstances could be open to reexamination in the future. Cf. id. at 502 (suggesting 
that when the court, sitting en banc, next confronts the issue, it consider overturning rule).
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Agreement on Detainers Act.721 This statute requires the speedy disposition of 
all charges pending in one jurisdiction against a person incarcerated in another 
jurisdiction.722

Challenges to the Evidence. An indictment valid on its face ordinarily
may not be challenged on the ground that the government presented insuffi
cient,723 incompetent,724 or illegally obtained725 evidence to the grand jury. 
Furthermore, courts generally will not dismiss an indictment because the gov-

721. 18 U.S.C. app. §§ 1-8 (1976).
722. Id. § 2. art. I. The Act creates a method by which a prosecutor in one jurisdiction may secure 

the presence of a person incarcerated in another jurisdiction by filing a detainer and a written request 
for temporary custody with the jurisdiction of incarceration. Id § 2, an. IV. It also creates a method 
by which a prisoner in one jurisdiction may request final disposition of any untried indictment on 
which a detainer has been lodged against him in another jurisdiction. Id. § 2, art. III. After a 
prosecutor files a detainer and request for temporary custody, the governor in the sending state may 
disapprove the request within 30 days of receipt. Id. § 2, art. IV(a)

If the prosecutor has invoked the Act, the receiving jurisdiction must begin trial within 120 days of 
the prisoner’s arrival, or face dismissal of the indictment with prejudice. Id. § 2, art. IV(c). See United 
States v. Mauro. 436 U.S. 340, 364-65 (1978) (indictment dismissed because trial on federal charges did 
not begin within 120 days of prisoner’s arrival in federal custody, thus violating § 2, article I V(c)). If 
the prisoner has invoked the Act. the receiving jurisdiction must bring him to trial within 180 days of 
his request for final disposition, or any indictments may be dismissed with prejudice. 18 U.S.C. app. 
§2. art. III(a)-(d)( 1976). Additionally, the receiving jurisdiction must conduct trial on all of its out
standing charges against the prisoner before returning him to his original place of incarceration, or face 
dismissal of the indictment. Id. § 2, arts. 111(d), I V(e).

723. See. e.g, United States v Battista, 646 F.2d 237. 242 (6th Cir 1980) (because of presumption of 
regularity, validity of indictment unaffected by type of evidence considered by grand jury, even if insuf
ficient or inadequate); United States v. Georgalis, 631 F.2d 1199, 1206 (5th Cir. 1980) (validity of in
dictment may not be attacked on ground that grand jury had insufficient or incompetent evidence upon 
which to base factual findings); United States v. Gunter, 631 F.2d 583, 586 (8th Cir. 1980) (validity of 
indictment may not be challenged on ground that grand jury did not have probable cause to indict); 
United States v. Karas, 624 F.2d 500, 506 (4th Cir.) (when careful selection process ensured unbiased 
grand jury, validity of indictment may not be challenged on ground that grand jury improperly influ
enced by innuendo), cert, denied. 449 U.S. 1078 (1980).

724. See Costello v. United States, 350 U.S. 359, 363-64 (1956) (fifth amendment does not require 
preliminary trial to determine competency of evidence used in grand jury proceedings; challenge to 
indictment based solely on hearsay rejected); United States v. Seifert, 648 F.2d 557, 564 (9th Cir. 1980) 
(challenge to indictment based solely on hearsay evidence rejected, despite availability of witnesses 
with first-hand knowledge).

725. See, e.g., United States v. Calandra, 414 U.S. 338, 349-52 (1974) (exclusionary rule does not 
limit grand jury’s power to compel witnesses to answer questions based on evidence obtained in illegal 
search and seizure); United States v. Kenny, 645 F.2d 1323, 1338 (9th Cir 1981) (indictment valid on its 
face cannot be challenged on basis that grand jury heard tape recording allegedly obtained in violation 
of defendant’s fourth, fifth, and sixth amendment rights); United States v. Helstoski, 635 F.2d 200, 203 
(3d Cir 1980) (indictment cannot be challenged on basis that evidence presented to grand jury obtained 
in violation of defendant’s constitutional rights); United States v. Ocanas. 628 F.2d 353. 357 (5th Cir. 
1980) (indictment valid on its face cannot be challenged on basis that grand jury acted on information 
obtained in violation of defendant’s sixth amendment rights), cert, denied. 101 S. Ct. 2316 (1981).

In United States v. Helstoski the court carefully distinguished evidence that was obtained in violation 
of a constitutional right from evidence that, due to the manner in which it was presented to the grand 
jury, violated a constitutional privilege. 635 F.2d at 203-04. In the latter situation, dismissal of the 
indictment is proper. Cf. id. at 206 (indictment properly dismissed when prosecutor introduced evi
dence to grand jury of Congressman’s past legislative acts or motivation behind those acts). The court 
also distinguished between the grand jury's consideration of illegally-obtained evidence and its consid
eration of evidence that violates the speech and debate clause. Id. at 204. See note 730 infra and 
accompanying text (discussing when court may dismiss indictment based on illegally-obtained evi
dence).

The grand jury has wide latitude in the type of evidence it may compel. See United States v. 
Duncan. 598 F.2d 839, 868-69 (4th Cir.) (grand jury subpoena to compel testimony by defendant’s 
attorney not in violation of defendant’s sixth amendment rights when testimony directly relevant to 
grand jury proceeding), cert, denied, 444 U.S. 871 (1979). 
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ernment failed to present the grand jury with evidence that negated the de
fendant’s guilt,726 failed to advise the grand jury of all matters bearing on the 
credibility of a witness,727 or neglected to call a grand jury witness at trial.728 
The court, however, may dismiss an indictment by exercising its supervisory 
powers when the indictment is based on perjured testimony,729 or illegally- 
obtained evidence.730 By dismissing indictments on such grounds the courts 
seek to prevent prejudice to the defendant,731 or to deter a pattern of official 
misconduct.732 733

726. See United States v. Seifert, 648 F.2d 557, 564 (9th Cir. 1980) (prosecutor not required to pres
ent evidence favorable to defendant). The United States Attorneys’ Manual, however, directs prosecu
tors to present to the grand jury any substantial evidence that directly negates an inference of the 
subject's guilt. 9 United States Attorneys' Manual 11.334.

727. United States v. Seifert, 648 F.2d 557, 564 (9th Cir. 1980) (prosecutor not required to reveal to 
grand jury that witness previously made inconsistent statements or had prior conviction).

728. See United States v. Johnson, 615 F.2d 1125, 1127 (5th Cir. 1980) (per curiam) (indictment 
valid on its face returned by legally-constituted and unbiased grand jury not defective though based on 
testimony of witness whom government refused to call at trial).

729. Cf. United States v. Zazzara, 626 F.2d 135, 138 (9th Cir. 1980) (dismissal of indictment not 
required when defendant failed to prove perjury during grand jury proceeding and moved for dismissal 
only after trial).

730. Compare United States v. Helstoski, 635 F.2d 200, 206 (3d Cir. 1980) (indictment dismissed 
because prosecutor presented evidence to grand jury concerning defendant-Congressman’s past legisla
tive acts and motivation for taking those acts, thereby violating defendant's speech and debate clause 
privileges) with United States v. Myers, 635 F.2d 932, 940-41 (2d Cir.) (portion of indictment based 
upon violation of Congressman-defendant’s speech and debate clause privilege stricken), cert, denied. 
449 U.S. 956 (1980).

731. See United States v. Morrison, 449 U.S. 361, 365-66 (1981) (despite intentional violation of 
defendant's constitutional rights, dismissal of indictment inappropriate absent demonstrable prejudice).

732. Cf. United States v. Kenny, 645 F.2d 1323, 1347 (9th Cir 1981) (dismissal of indictment not 
required when government’s destruction of defendant’s property nonmalicious. but rather part of rou
tine “housekeeping” functions); United States v. Fielding, 630 F.2d 1357, 1361-62 (9th Cir. 1980) (dis
missal of indictment not required when defendant failed to show United States officials involved in 
torture in Peru, but may be appropriate sanction for deliberate, unnecessary, and unreasonable inva
sion of constitutional rights). See also United States v. Cederquist, 641 F.2d 1347, 1352-53 (9th Cir. 
1981) (although dismissal of indictment not required when prosecutorial misconduct not proven, dis
missal appropriate when prosecutor’s conduct infringes on ability of grand jury to exercise independent 
judgment).

733. 449 U.S. 361 (1981).
734. Id. at 365.
735. Id. at 365 n.2.
736. Id.
737. 630 F.2d 1357 (9th Cir. 1980).

This term the Supreme Court, in United States v. Morrison,133 offered some 
guidelines in determining when dismissal of the indictment is an appropriate 
remedy for official misconduct. The Court held that even when the govern
ment deliberately violated the defendant’s sixth amendment rights by ques
tioning her without her attorney’s knowledge or permission, disparaging 
defense counsel, and threatening the defendant with a stiff jail term if she did 
not cooperate, dismissal of the indictment was an inappropriate remedy in the 
absence of demonstrable prejudice to the defendant.734 The Court noted that 
although dismissal might be warranted to deter “a pattern of recurring viola
tions” prejudicial to the defendant,735 such a drastic remedy is unnecessary 
when the prejudice to the defendant can be remedied by a new trial or the 
suppression of evidence.736 737

In United States v. Fielding131 the Ninth Circuit indicated that official mis
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conduct may be so grossly cruel and barbarous that dismissal of the indictment 
might be appropriate.738 This suggestion is not entirely consistent with the 
Supreme Court’s decision in Morrison, which emphasizes the importance of 
the presence or absence of prejudice to the defendant.739 740 * This seeming incon
sistency may stem from Fielding's timing, because the Ninth Circuit decided 
the case before Morrison 1*° Consequently, if faced with the issue again, the 
Ninth Circuit may bring its position into harmony with Morrison.

738. See id. at 1361-62 (dictum). The defendant was unable to support his allegation that agents of 
the United States government were responsible for his imprisonment and torture in a Peruvian jail. Id. 
Thus the court never reached the issue of when official misconduct might necessitate dismissal of the 
indictment.

739. United States v. Morrison, 449 U.S. 361, 365-66 (1981).
740. United States v. Fielding, 630 F.2d at 1357, was decided October 23, 1980, over two months 

before United States v. Morrison, 449 U.S. 361 (1981) (decided January 13, 1981).
741 639 F.2d 206 (5th Cir. 1981).
742. Id. at 210.
743. Id.
744. Id.
745. Id. (dictum).
746 U.S. Const, amend. V; see note 699 supra (citing cases discussing fifth amendment requirement 

of indictment).
747. U.S. Const, amend. V; see. eg., Sanbria v. United States, 437 U.S. 54, 65-66 (1978) (indictment 

must be specific to ensure defendant’s ability to plead former acquittal or conviction as bar to subse
quent prosecution for similar offense); Hamling v. United States, 418 U.S. 87, 117 (1974) (same); United 
States v. Hart. 640 F.2d 856, 857 (6th Cir.) (indictment must charge all elements of crime to ensure 
defendant’s protection from double jeopardy), cert, denied, 101 S. Ct. 2334 (1981).

748. U.S. Const, amend. VI; see Hamling v. United States, 418 U.S. 87, 117 (1974) (indictment must 
give defendant fair notice of accusations against which he must defend); United States v. Hinkle, 637 
F 2d 1154, 1157 (7th Cir. 1981) (indictment must provide adequate notice of charges so that defendant 
can prepare defense); cf. United States v. Ylda, 643 F.2d 348, 351-52 (5th Cir. 1981) (deficiencies in 
language not fatal when indictment adequately informs defendant of charges against him).

Morrison already has been influential in other circuits. For example, in 
United States v. Killian?*' the Fifth Circuit followed Morrison's restrictive ap
proach toward the dismissal of indictments for official misconduct.742 In Kil
lian the court held that dismissal of the indictment was too drastic a remedy 
for the governmental action of removing the defendant from jail to question 
him in an FBI office.743 Although the court characterized this action as “un
ethical” and “reprehensible,” the court ruled that the defendant was not 
prejudiced by the official misconduct because the government did not intro
duce at trial the evidence acquired through this questioning.744 The Killian 
court observed that even if the evidence had been offered at trial, suppression 
of such evidence, rather than dismissal of the indictment, would have been the 
appropriate sanction.745

Sufficiency of the Indictment. The Constitution requires that no person
be prosecuted for a capital or otherwise infamous crime unless on a present
ment or indictment by a grand jury,746 that no person be placed twice in jeop
ardy for the same offense,747 and that in all criminal prosecutions the accused 
be informed of the nature and cause of the accusation.748 Rule 7(c)(1) of the 
Federal Rules of Criminal Procedure implements the constitutional require
ment of a sufficient indictment by requiring that an indictment be a plain, 
concise, and definite written statement of the essential facts constituting the 
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offense charged.749 Rule 7(c) also requires that when the charged offense may 
result in a criminal forfeiture, the indictment allege the extent of the interest or 
property subject to forfeiture.750

In general, indictments must contain only those facts, circumstances, and 
elements of the alleged offense necessary to inform the accused sufficiently of 
the charge against which he must defend, and to safeguard the accused from 
double jeopardy.751 The indictment is insufficient and must be dismissed if it 
fails to state a material element of the crime or fails to meet the requirements 
of precision and clarity.752 Moreover, the court must entertain a motion to 
dismiss based on these grounds at any time during the proceedings because 
they relate to the very jurisdiction of the court.753

749. Fed. R. Crim. P 7(c)(1); see United States v. Helstoski, 635 F.2d 200, 206 (3d. Cir. 1980) (two 
counts of indictment properly dismissed because insufficiently clear and precise); United States v. Turk
ish, 623 F 2d 769. 771 (2d Cir. 1980) (charge that defendant manipulated futures market to create tax 
losses for codefendant’s client sufficiently informative to enable defendant to enter plea and prepare 
defense).

750. Fed. R Crim. P 7(c)(2); see United States v. Grammatikos, 633 F.2d 1013, 1024-25 (2d. Cir. 
1980) (rule 7(c)(2) satisfied because indictment announced government would seek “all” of defendant’s 
property used in illicit enterprise and bill of particulars identified each item of property deemed subject 
to seizure). Rule 54(b)(5) of the Federal Rules of Criminal Procedure specifically states that the rules 
do not apply to civil forfeiture of property for violation of a federal statute Fed. R. Crim P. 54(b)(5).

751. Hamling v. United States. 418 U.S. 87, 117 (1974). The courts are reluctant to dismiss an indict
ment for insufficiency See. eg.. United States v. Dufur, 648 F.2d 512, 514 (9th Cir. 1980) (indictment 
charging defendant with murder “on or about May 24, 1979, at Lynden, within the Western District of 
Washington.” sufficiently states time and place of death); LaMagna v. United States. 646 F.2d 775. 777- 
78 (2d Cir.) (indictment charging defendant with unlawful interstate transportation of travelers checks 
sufficient because it sets out all essential elements of crime; indictment need not negate statutory excep
tion for certain securities of foreign banks), cert, denied, 50 U.S.L.W. 3728 (U.S. Oct. 13, 1981); United 
States v. Williams. 639 F.2d 1311, 1319-20 (5th Cir. 1981) (indictment charging defendant with "check 
kiting” sufficient to charge violation of statute prohibiting making of false statement or overvaluing of 
property to influence action of bank); United Stales v. Indorato, 628 F.2d 711, 717-18 (1st Cir.) (indict
ment charging conspiracy sufficient despite failure to name one coconspirator), cert, denied, 449 U.S. 
1016 (1980); United States v. Ruttenberg, 625 F.2d 173, 174-76 (7th Cir. 1980) (indictment charging 
offering and receiving "kickbacks” sufficiently clear, particularly when defendants pleaded guilty and 
served sentences for crime); United States v. Turkish, 623 F.2d 769, 771 (2d Cir. 1980) (indictment 
charging defendant with creating artificial tax losses by fraudulently manipulating prices in commodity 
market sufficient to charge crime of conspiring to defraud United States); United States v. Seelig. 622 
F.2d 207, 211-12 (6th Cir) (indictment charging distribution of drugs in violation of statute sufficient 
because equivalent to alleging drugs dispensed outside course of professional practice), cert, denied, 449 
U.S. 869 (1980); United States v. Burgin, 621 F.2d 1352, 1355-56 (5th Cir.) (indictment charging state 
officials with receiving money in exchange for their political influence sufficiently states crime of con
spiracy to defraud United States), cert, denied, 449 U.S. 1015 (1980).

752. See. eg, United States v. Helstoski, 635 F.2d 200, 206 (3d Cir 1980) (indictment properly 
dismissed for tack of precision and clarity); United States v. Harrison, 628 F.2d 929, 930 (5th Cir. 1980) 
(indictment dismissed because it charged defendant-doctor with illegally “distributing” rather than 
“dispensing” controlled substances); United States v. Meacham, 626 F.2d 503, 507 (5th Cir. 1980) (in
dictment for “conspiring to attempt” to possess and distribute marijuana dismissed because “conspir
ing” or “attempting” illegal, not “conspiring to attempt”); cf. United States v. Hinkle, 637 F.2d 1154. 
1158 (7th Cir. 1981) (six counts of indictment dismissed because neither explained how defendant “fa
cilitated” unlawful activity with respect to controlled substances nor indicated which controlled sub
stances involved).

753. See notes 704-05 supra and accompanying text (indictment may be challenged at any stage of 
proceedings for lack of jurisdiction or failure to charge offense). The Eighth Circuit has stated, how
ever, that the sufficiency of the indictment may be collaterally attacked after conviction only when the 
circumstances are exceptional, the questions raised are of great importance, the need for the remedy 
sought is apparent, and the offense is one over which the sentencing court manifestly lacked jurisdic
tion. Keto v United States, 189 F.2d 247, 251 (8th Cir. 1951); </ Merrill v. United States, 599 F.2d 240, 
242 (8th Cir. 1979) (per curiam) (indictment of convicted defendant not subject to collateral attack 
when circumstances unexceptional; court’s jurisdiction established, prejudice in preparing defense not
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The courts generally will uphold the indictment if a common-sense con
struction fairly and adequately informs the defendant of the charges against 
him.* 754 Usually, a technical omission or error will not require dismissal of the 
indictment.755 Although an indictment that tracks the statutory language 
which defines the offense usually is sufficient,756 reliance on statutory language 
alone will not cure a fatal defect in the indictment.757

alleged, and need for relief not apparent). Furthermore, if a defendant waits until an appeal to chal
lenge an indictment, the appellate court will construe the indictment liberally, in favor of its sufficiency. 
United States v. Hart. 640 F.2d 856, 857 (6th Cir.), cert, denied. 101 S. Ct. 2334 (1981).

754. See United States v. Nicosia, 638 F.2d 970, 976 (7th Cir. 1980) (by listing lies that defendant 
instructed witness to tell, indictment sufficiently informed defendant of acts constituting crime of at
tempting to influence witness to give false testimony before grand jury), cert denied, 101 S. Ct. 3110 
(1981); United States v. Indorato, 628 F.2d 711, 718 (1st Cir.) (indictment for conspiracy that omitted 
alleged coconspirators’ names sufficient because particularly stated times, locations, and other pertinent 
circumstances), cert denied,W) U.S. 1016 (1980); cf. United States v. Foote, 635 F.2d 671, 675 (8th Cir. 
1980) (indictment missing page that set forth one count not defective when defense counsel ultimately 
received complete indictment, conducted cross-examination on charges contained in that count, and 
defendant acquitted on count).

755. See, eg.. United States v. Gordon, 641 F.2d 1281, 1284-85 (9th Cir. 1981) (indictment charging 
bribery of public official upheld despite failure to cite state statute underlying conspiracy charge when 
indictment adequately identifies type of unlawful activity involved); Unitea States v. Hart. 640 F.2d 
856, 857-58 (6th Cir.) (indictment for possession of stolen mail upheld although merely referred to 
statute rather than specifically alleging that defendant possessed property stolen from mail and known 
to be stolen), cert, denied. 101 S Ct. 2334 (1981); United States v. Foote. 635 F.2d 671, 675 (8th Cir. 
1980) (indictment upheld despite absence of grand jury foreman’s signature); United States v. Snell, 627 
F.2d 186, 188 (9th Cir. 1980) (indictment upheld despite incorrect denomination as "superseding’’ in
dictment) Fed. R Crim. P 7(c)(3) (error in or omission of citation not ground for dismissal of indict
ment or information or for reversal of conviction if defendant not prejudiced) But see United States v. 
Harrison, 628 F.2d 929, 930 (5th Cir. 1980) (indictment dismissed because charged defendant with 
“distributing" rather that “dispensing" controlled substances).

756. See Davis v. McAllister, 631 F.2d 1256, 1260 (5th Cir. 1980) (information tracking language of 
forgery statute legally sufficient); cf. United States v. Hart, 640 F.2d 856. 858 (6th Cir.) (by implication, 
indictment’s reference to violation of statute charges essential elements of crime), cert, denied. 101 S. Ct. 
2334 (1981); United States v. Seelig, 622 F.2d 207. 211-12 (6th Cir.) (by implication, indictment alleging 
distribution of drugs in violation of statute implies essential element of crime), cert, denied. 449 U.S. 
869 (1980). The indictment need not track every word of the statute See United States v. Ylda. 643 
F.2d 348, 352 (5th Cir. 1981) (indictment for accepting bribe upheld because phrases used in indict
ment, “sum of. . . dollars” and "accept and receive,” equivalent to statutory language "thing of value” 
and "agrees to receive”).

757. See United States v. Hinkle, 637 F.2d 1154, 1157-58 (7th Cir. 1981) (indictment tracked statu
tory language but failed to specify either illegal acts defendant allegedly committed or controlled sub
stance with which he committed them); United States v. Conlon, 628 F.2d 150, 155-56 (D C. Cir. 1980) 
(statutory language must be supplemented with sufficient detail to inform defendant of particular 
charge against him).

758. United States v. Conlon, 628 F.2d 150, 155-56 (D C. Cir. 1980) (bill of particulars providing 
additional information clarifies indictment). The purpose of a bill of particulars is to give the defend
ant sufficient information about the charges to prepare an adequate defense, to avoid or minimize 
surprise at trial, and to facilitate a plea of double jeopardy in a subsequent prosecution for the same 
offense. United States v. Burgin, 621 F.2d 1352, 1359 (5th Cir.), cert, denied. 449 U.S. 1015 (1980).

A motion for a bill of particulars may be made before arraignment or within 10 days after arraign
ment, or at such later time as the court may permit. Fed. R. Crim P 7(f). A bill of particulars may be 
amended at any time, subject to such conditions as justice requires. Id.; see United States v. Wilks. 629 
F.2d 669, 672 (10th Cir. 1980) (bill of particulars amended three days before trial not prejudicial be
cause bill clarified superseding indictment that presented no new factual questions).

759. Russell v. United States, 369 U.S. 749, 770 (1962) (indictment that charged refusal to answer 
question during congressional inquiry, but failed to state subject of congressional hearing can not be 

The prosecution may supplement an indictment with a bill of particulars 
that apprises the defendant more fully of the charges against him.758 A bill of 
particulars, however, cannot cure an indictment that omits an essential ele
ment of the offense.759 Moreover, defendants cannot use bills of particulars for 
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discovery purposes.760 The grant or denial of a request for a bill of particulars 
is within the discretion of the trial court, and may be overturned only if the 
court clearly abused its discretion or if the defendant actually was surprised at 
trial.761

cured by bill of particulars because grand jury must determine question under inquiry); see United 
States v. Conlon. 628 F.2d 150. 156 (D.C. Cir. 1980) (settled rule that bill of particulars cannot cure 
defective indictment).

760. See United States v. Burgin, 621 F.2d 1352, 1359 (5th Cir.) (bill of particulars not intended to 
compel government to expose evidence or reveal legal theories), cert, denied, 449 U.S. 1015 (1980); cf. 
United States v. Federbush. 625 F.2d 246, 252 (9th Cir. 1980) (defendant's motion for bill of particulars 
properly denied because indictment sufficiently detailed).

761 See, eg.. United States v. Federbush. 625 F.2d 246. 252 (9th Cir. 1980) (grant or denial of 
motion for bill of particulars matter of trial judge’s discretion); United States v. Burgin. 621 F.2d 1352. 
1358-59 (5th Cir.) (defendant bears burden of showing trial court abused discretion in denying motion 
for bill of particulars), cert, denied, 449 U.S. 1015 (1980); Fed. R. Crim. P. 7(f) (court may direct filing 
of bill of particulars).

762. See, e.g. United States v. Margiotta, 646 F.2d 729, 733 (2d Cir. 1981) (risks of duplicity dis
pelled by instruction to jury that one of 50 alleged acts of mail fraud must be shown to establish 
violation under single count of mail fraud); United States v. Garber. 626 F.2d 1144, 1152-53 (3d Cir 
1980) (multiplicitous indictment charging theft and possession of stolen goods from same foreign ship
ment cured by vacating one conviction), cert, denied, 449 U.S. 1079 (1981); United States v. Alsobrook. 
620 F.2d 139. 142-43 (6th Cir.) (danger of duplicity obviated by instruction to jury that unanimous 
decision necessary on at least one of several interstate crossings charged in single count of Travel Act 
violation), cert, denied. 449 U.S. 843 (1980).

763. Compare United States v. Bowline, 593 F.2d 944, 947-49 (10th Cir.) (multiple allegations of 
conspiracy against multiple defendants duplicitous when contained in single count), cert, denied. 444 
U.S. 973 (1979) with United States v. Margiotta, 646 F.2d 729, 733 (2d Cir 1981) (single count alleging 
50 fraudulent mailings in single rather than multiple counts not duplicitous because risk of unfairness 
to defendant slight) and United States v. Calabrese, 645 F.2d 1379, 1388-89 (10th Cir.) (single count 
alleging two instances of interstate transportation of stolen property not duplicitous because gravamen 
of violation the interstate transportation, not the number of items transported), cert, denied. 50 
U.S.L.W. 3246 (U.S. Oct. 6, 1981) and United States v. Saunders, 641 F.2d 659, 665 (9th Cir. 1981) 
(single count alleging two interstate crossings in violation of Mann Act not duplicitous if crossings 
constitute one trip) and United States v Berardi, 629 F.2d 723, 729 (2d Cir.) (one count indictment 
charging perjury in single grand jury appearance not duplicitous when each specification avers different 
falsehood), cert, denied, 449 U.S. 995 (1980).

A duplicitous indictment should be distinguished from a permissible joinder of offenses in separate 
counts of the same indictment. See Fed. R Crim. P. 8(a) (two or more offenses may be charged in 
separate counts of same indictment when offenses are similar, based on same act or transaction, or 
based on common scheme).

764. See United States v. Margiotta, 646 F.2d 729, 732-33 (2d Cir. 1981) (duplicitous indictment 
fosters uncertainty as to whether general guilty verdict conceals finding of guilt on one crime but not on 
another); United States v. Saunders, 641 F.2d 659, 665 (9th Cir 1981) (duplicitous indictment may 
prejudice defendant by allowing jury to find guilt on one count without reaching unanimous verdict on 
particular offense) (citing United States v. UCO Oil Co., 546 F.2d 835, 835 (9th Cir. 1976)). See gener
ally C. Wright, supra note 1, § 142, at 311 (discussing vices of duplicity).

Multiplicity and Duplicity. A duplicitous or multiplicitous indictment
that is prejudicial to the defendant requires corrective action by the govern
ment or the court.762 A duplicitous indictment charges two or more distinct 
offenses in a single count.763 Duplicity may prevent the jury from deciding 
each offense separately and may obscure the specific charges on which the jury 
found the defendant guilty.764 The prohibition against duplicitous indictments 
rests on such policy considerations as the defendant’s right to notice of the 
charges against him, the need for proper evidentiary rulings during trial, the 
requirement of a unanimous verdict on a particular offense, the objective of an 
appropriate sentence for the particular offense, and prevention of exposure to 
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double jeopardy in a subsequent prosecution.765 The defendant risks waiver if 
he fails to challenge a duplicitous indictment before trial.766 If the indictment 
is duplicitous, the court ordinarily allows the government to elect the count on 
which it will proceed,767 or will make a corrective instruction to the jury.768 If 
a duplicitous indictment is prejudicial to the defendant, however, it may be 
dismissed.769

A multiplicitous indictment is one that charges a single offense in several 
counts.770 Such an indictment may result in multiple sentences for a single 
offense, or otherwise prejudice the defendant.771 In determining multiplicity, 
courts consider whether each count of the indictment requires proof of a fact 
that the other counts do not require.772 The defendant may appeal the denial 
of a motion to dismiss an allegedly multiplicitous indictment before trial be
cause multiple sentences for a single offense would expose the defendant to

765. See United States v. Margiotta, 646 F.2d 729, 733 (2d Cir. 1981); United States v. Alsobrook, 
620 F.2d 139, 142 (6th Cir.), cert, denied, 449 U.S. 843 (1980).

766. Fed. R. Crim. P. 12(b)(2), 12(f); see United States v. Berardi. 629 F.2d 723, 729 (2d Cir.) (du
plicity objections generally waived if not raised before trial), cert, denied. 449 U.S. 995 (1980).

767. See United States v. Bowline, 593 F.2d 944, 947 (10th Cir.) (when defendant demonstrates at 
trial that indictment duplicitous, should move to compel government to select count or counts upon 
which to proceed), cert, denied, 444 U.S. 973 (1979); cf. United States v. Corel, 622 F.2d 100. 105 (5th 
Cir. 1979) (when indictment not duplicitous government not required to elect to proceed upon one of 
two separate conspiracy counts), cert, denied. 445 U.S. 943 (1980). See generally C. Wright, supra note 
1, § 145, at 345.

768. See United States v. Margiotta, 646 F.2d 729, 733 (2d Cir. 1981) (risks of duplicity dispelled by 
instruction to jury that one of 50 alleged acts of mail fraud must be shown to establish violation under 
single count of mail fraud); United States v. Alsobrook, 620 F.2d 139, 142-43 (6th Cir.) (danger of 
duplicity obviated by instruction to jury that unanimous decision necessary on at least one of several 
interstate crossings charged in single count of Travel Act violation), cert, denied, 449 U.S. 843 (1980).

769. See United States v. Bowline, 593 F.2d 944, 947-48 (10th Cir.) (proper to dismiss duplicitous 
indictment that charged in single count multiple acts of conspiracy because prejudicial to multiple 
defendants), cert, denied, 444 U.S. 973 (1979).

770. See United States v. Garber, 626 F.2d 1144. 1153 (3d Cir. 1980) (indictment multiplicitous 
when different counts charged theft and possession of goods stolen from same foreign shipment), cert, 
denied. 449 U.S. 1079 (1981); United States v. Lentz, 624 F.2d 1280, 1289 (5th Cir 1980) (indictment 
multiplicitous when different counts charged endeavoring to intercept wire communication and aiding 
and abetting such interception), cert, denied, 101 S. Ct. 1696 (1981); r/ United States v. De La Tone, 
634 F.2d 792, 794-95 (5th Cir. 1981) (petjury indictment in several counts not multiplicitous because 
different evidence required to establish each falsehood).

771. See generally C. Wright, supra note 1, § 142, at 311
772. See. eg., Biockburger v. United States, 284 U.S. 299, 304 (1932) (separate offenses exist when 

separate proof required for each allegation); United States v. Herzog. 644 F.2d 713, 715-16 (8th Cir. 
1981) (multi-count indictment charging misappropriation of money on different dates within same time 
period not multiplicitous because each count distinct occurrence requiring separate evidence); Kerrigan 
v. United States, 644 F.2d 47, 49 (1st Cir. 1981) (multi-count indictment alleging two conspiracies not 
multiplicitous because named distinct groups of conspirators related to separate crimes that covered 
different time periods); United States v. De La Torre. 634 F.2d 792, 795 (5th Cir. 1981) (multi-count 
perjury indictment not multiplicitous because different evidence required to establish each falsehood); 
United States v Nixon, 634 F.2d 306, 313 (5th Cir. 1981) (same); United States v. Arrington, 618 F.2d 
1119, 1126 (5th Cir. 1980) (indictment including two counts for possession of unregistered firearm and 
possession of firearm without serial number not multiplicitous because each charge requires different 
proof), cert, denied, 449 U.S. 1086 (1981).

In determining multiplicity, the courts also have considered whether Congress clearly intended to 
provide multiple convictions and punishments for the same acts. Compare United States v. Garber, 626 
F.2d 1144. 1152-53 (3d Cir. 1980) (indictment containing different counts for theft and possession of 
goods stolen from same foreign shipment multiplicitous because not within congressional intent for acts 
to constitute separate crimes), cert, denied, 449 U.S. 1079 (1981) with Bell v. United States. 349 U.S. 81, 
83-84 (1955) (defendant not subject to multiple punishment under two counts because unclear whether 
Congress intended simultaneous transport of two women across state lines to constitute separate viola
tions of Mann Act). 
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double jeopardy.773 When the defendant challenges a multiplicitous indict
ment before trial, the court may remedy the defect by requiring the govern
ment to elect the count on which it will proceed.774 If the defendant waits until 
trial to raise his challenge, the court may instruct the jury on the proper 
charges.775 A court will not necessarily dismiss a multiplicitous indictment if a 
case has proceeded beyond trial, however, especially if the multiplicity did not 
result in enhanced sentences776 or otherwise prejudice the defendant.777

Variances and Amendments. An amendment to an indictment occurs
when the charging terms of the indictment are altered, either literally or con
structively, by the prosecutor or the court after the grand jury has issued the 
indictment.778 A constructive amendment occurs when evidence at trial proves 
a different crime from that charged in the indictment,779 or when jury instruc
tions impermissibly enlarge the scope of the indictment by allowing conviction 
for an uncharged offense.780 An amendment to an indictment that prejudices

773. Cf. note 716 supra and accompanying text (discussing availability of pretrial appeal when mo
tion to dismiss on double jeopardy grounds denied). Failure to raise a multiplicity objection before 
trial, however, may amount to a waiver of the objection. Fed. R. Crim. P. 12(b)(2), 12(f); see United 
States v. Herzog. 644 F.2d 713, 716 (8th Cir. 1981) (objection that indictment charging misappropria
tion on different dates within same period multiplicitous waived when not raised before entry of pleas 
of guilty and nolo contendere); United States v. Gerald. 624 F.2d 1291, 1300 (5th Cir. 1980) (objection 
that indictment charging conspiracy and attempted extortion multiplicitous waived when not raised 
before trial), cert, denied. 101 S. Ct. 1369 (1981).

774. Cf. Carden v. Montana, 626 F.2d 82, 84 (9th Cir.) (intervention by federal court not necessary 
because state court dismissed unnecessary counts of multiplicitous information before trial), cert de
nied. 449 U.S. 1014 (1980). See generally C. Wright, supra note I, § 145, at 336.

775. Cf. United States v. Garber, 626 F.2d 1144, 1152-53 (3d Cir. 1980) (dictum) (although one 
conviction resulting from multiplicitous indictment vacated, error could have been corrected by in
structing jury to first consider theft charge and then, if proof of theft insufficient, possession charge), 
cert, denied, 449 U.S. 1079 (1981).

776. See United States v. Alessi, 638 F.2d 466, 476 (2d Cir. 1980) (review of possibly duplicative 
sentences resulting from multiplicitous indictment unnecessary because concurrent sentences imposed 
were within maximum permitted under either of statutes defendant violated).

777. See United States v. Garber, 626 F.2d 1144, 1153 (3d Cir. 1980) (affirming conviction for theft 
count and vacating conviction and sentence for possession count constitutes proper remedy for mul- 
tiplicitous indictment), cert, denied, 449 U.S 1079 (1981); cf. United States v. Lentz, 624 F.2d 1280. 
1289 (5th Cir. 1980) (government’s election at sentencing to proceed on only one count remedied de
fendant’s conviction on multiplicitous indictment), cert, denied, 101 S. Ct. 1696 (1981).

778. Compare Stirane v. United States, 361 U.S. 212, 217 (1960) (prejudicial to amend indictment to 
charge interference with interstate importation when jury allowed to consider evidence of interference 
with interstate exportation) with United States v. Gordon, 641 F.2d 1281, 1286-87 (9th Cir 1981) (con
victing defendant for bribery of public officials did not constitute amendment to indictment charging 
bribery of public officials because former offense a subdivision of latter offense and defendant not 
prejudiced) and United States v. Lincoln, 630 F.2d 1313, 1315-16 (8th Cir 1980) (indictment not 
amended by court’s ruling that defendant charged with first rather than second degree murder because 
indictment lacked essential element of premeditation) and United Stales v. Milestone, 626 F.2d 264. 
269 (3d Cir.) (deleting reference to one IRS agent from indictment charging bribery to affect acts of two 
IRS agents merely removed surplusage and did not constitute amendment), cert, denied, 449 U.S. 920 
(1980).

779. See Stirane v. United States, 361 U.S. 212, 217 (1960) (evidence that showed interference with 
interstate exportation amended indictment charging obstruction of interstate importation); United 
States v. Goldfarb, 643 F.2d 422, 433 (6th Cir.) (constructive amendment occurs when essential element 
of crime proven by facts differs from crime alleged), cert, denied, 50 U.S.L.W 3246 (U.S. Oct 6. 1981).

780. See Stirane v. United States, 361 U.S. 212, 217-18 (I960) (allowing jury to consider evidence of 
interference with interstate exportation prejudicially amended indictment charging interference with 
interstate importation); cf. United States v. Sutton, 642 F.2d 1001, 1037-38 (6th Cir 1980) (instructing 
jury that it was possible to find multiple conspiracies when only one conspiracy existed not prejudicial 
because balance of jury charge indicated that only single conspiracy at issue). 
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the accused violates his fifth amendment right to be indicted by a grand 
jury.781

The concept of a variance is closely related to that of constructive amend
ment.782 A variance occurs when the charging terms of the indictment remain 
unaltered, but the evidence at trial proves facts that differ materially from 
those alleged in the indictment.783 Variances are subject to the harmless error 
rule.784 Common variance challenges that courts usually find nonprejudicial 
involve the time of the offense charged,785 the number of conspiracies al
leged,786 and other technical, nonmaterial elements.787 Dismissal of the indict-

781 See Stirane v. United States, 361 U.S. 212, 217-18 (1960) (amending indictment at trial by proof 
and jury instructions violated defendant's right to be tried on charges returned by grand jury); Fed. R 
Crim. P. 7(e) (amendment of information permitted any time before verdict or finding of no additional 
or different offenses charged and if defendant’s substantial rights not prejudiced); cf. United States v 
Gordon. 641 F.2d 1281. 1285-87 (9th Cir. 1981) (conviction for offense in violation of statute not men
tioned in indictment, but properly charged, did not abrogate defendant’s fifth amendment rights); 
United States v. Newman. 628 F.2d 362, 365 (5th Cir. 1980) (reference in jury instructions to item not 
mentioned in indictment did not violate defendant’s fifth amendment right to be indicted by grand 
jury), cert, denied. 50 U.S.L.W. 3246 (U.S. Oct. 6, 1981).

782. United States v. Goldfarb, 643 F.2d 422, 433 (6th Cir ), cert, denied. 50 U.S.L.W 3246 (U.S 
Oct. 6, 1981).

783. See United States v. Coward, 630 F.2d 229, 230 (4th Cir. 1980) (fatal variance when indictment 
charged single conspiracy but evidence at trial showed two unrelated conspiracies).

784. See United States v. Goldfarb, 643 F.2d 422, 432-33 (6th Cir.) (unless prejudicial, variance not 
ground for reversal), cert, denied, 50 U.S.L.W. 3246 (U.S. Oct. 6, 1981); Fed. R Crim. P. 52(a) (vari
ance not affecting substantial rights of defendant disregarded).

785. See. e.g., United States v Bottom. 638 F.2d 781. 784 (5th Cir. 1981) (no fatal variance when 
evidence showed that actual chronology of events differed from that set forth in indictment because 
proof substantially corresponded to indictment, and any variance neither misled defendants nor ex
posed them to double jeopardy); Branch v. Estelle, 631 F.2d 1229, 1233 (5th Cir. 1980) (indictment 
charged burglary committed April 9; no fatal variance when evidence showed burglary committed June 
9); United States v. Phillips, 625 F.2d 543, 545-46 (5th Cir. 1980) (no fatal variance when indictment 
indicated incorrect preliminary hearing date because defendant’s substantive rights not violated); 
United States v. Morris, 623 F.2d 145, 149-51 (10th Cir.) (no fatal variance when evidence showed 
conspiracy could not have begun until one year after date indictment specified because defendant’s 
substantial rights unaffected), cert, denied, 449 U.S. 1065 (1980).

786. See, e.g., United States v. Kenny, 645 F.2d 1323, 1334-36 (9th Cir. 1981) (no fatal variance 
when evidence suggested multiple conspiracies rather than single conspiracy alleged in indictment be
cause evidence amply supported finding of single conspiracy); United States v. Burreson, 643 F.2d 
1344, 1348 (9th Cir.) (same), cert, denied, 50 U.S.L.W. 3247 (U.S. Oct. 6, 1981); United Stales v. Alessi. 
638 F.2d 466. 474-75 (2d Cir. 1980) (indictment charged single conspiracy among several persons to use 
lost or stolen credit cards; no fatal variance when evidence showed only subconspiracies because not 
prejudicial); United States v. Brewer. 630 F.2d 795, 799-800 (10th Cir. 1980) (indictment charged single 
conspiracy to possess and distribute amphetamines; harmless variance when evidence established sepa
rate conspiracy to sell amphetamines); United States v. Jackson. 627 F.2d 1198, 1212-13 (D C. Cir. 
1980) (indictment charged conspiracy to traffic in heroin; no fatal variance when evidence showed 
another conspiracy not involving defendant because no spillover prejudicial effect on defendant); 
United States v. DeLillo, 620 F.2d 939, 948 (2d Cir.) (indictment charged conspiracy to defraud United 
States; no fatal variance when evidence showed multiple conspiracies because abundant evidence that 
defendant participated in conspiracy charged), cert, denied, 449 U.S. 835 (1980); cf. United States v. 
Scanlon, 640 F.2d 144, 145-46 (8th Cir.) (indictment charged conspiracy to import and distribute co
caine; no fatal variance when evidence indicated second conspiracy because such evidence admitted to 
disprove defendant’s contention rather than establish second conspiracy), cert, denied, 101 S. Ct. 2025 
(1981). But see United States v Coward. 630 F.2d 229, 231 (4th Cir. 1980) (indictment charged single 
conspiracy to distribute controlled substances; fatal variance found when evidence showed two unre
lated conspiracies because defendant prejudiced by jury confusion as to actual crimes proven).

787. See. e.g., United States v. Worthington, 642 F.2d 150, 152 (5th Cir. 1981) (per curiam) (indict
ment charged dealing drug PHP; no fatal variance when proof showed defendant thought he was deal
ing PCP because he conceded he was dealing controlled substance and substantial rights unaffected); 
United States v. Gagnon, 635 F.2d 766, 771 (10th Cir 1980) (indictment charged possession of 1,300 
pounds of marijuana; defendant’s right to fair trial not prejudiced when evidence showed lesser amount 
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ment or reversal of the conviction is required only when the variance precludes 
preparation of a proper defense, unfairly surprises the defendant at trial, or 
exposes him to double jeopardy.* 788 The court may permit a nonmaterial vari
ance from the indictment by deleting surplusage.789 In addition, proper in
structions to the jury can mitigate the potential prejudice of a variance.790

because quantity unimportant); United States v. Lentz, 624 F.2d 1280, 1289-90 (5th Cir. 1980) (indict
ment charged conspiracy and attempt to tap telephone; no fatal variance when evidence showed resi
dence occupied by someone other than person named in indictment; error merely technical), cert 
denied, 101 S. Ct. 1696 (1981); United States v. Enstam, 622 F.2d 857, 867 (5th Cir. 1980) (indictment 
charged illegal transportion of money; no fatal variance when evidence showed defendant did not per
sonally carry money during entire trip), cert, denied. 101 S. Ct. 1351 (1981).

788. See Berger v. United States, 295 U.S. 78, 82 (1935) (general rule that variance does not affect 
defendant’s substantial rights based upon requirements that defendant be informed of charges in order 
to prepare defense and to prevent surprise at trial and double jeopardy); United States v. Goldfarb, 643 
F.2d 422. 433 (6th Cir.) (same), cert, denied, 50 U.S.L.W. 3246 (U.S. Oct. 6, 1981); United States v. 
Bottom, 638 F.2d 781. 783-84 (5th Cir. 1981) (same); United States v. Phillips, 625 F.2d 543, 545 (5th 
Cir. 1980) (same); United States v. Morris, 623 F.2d 145, 149 (10th Cir.) (same), cert, denied. 449 U.S 
1065 (1980).

789. Cf. United States v. Balano, 618 F.2d 624, 630 (10th Cir. 1979) (facts in indictment establishing 
federal jurisdiction need not be proven because such facts not elements of specific crime and therefore 
surplusage), cert, denied. 449 U.S. 840 (1980).

790. Compare United States v. Kenny, 645 F.2d 1323, 1334-37 (9th Cir. 1981) (instructing jury that 
proof of several separate conspiracies not equivalent to single overall conspiracy charged in indictment 
protected defendants from prejudicial variance) and United States v. Jackson. 627 F.2d 1198, 1212-13 
(DC. Cir. 1980) (cautionary jury instructions to disregard evidence that varied from indictment placed 
particularly heavy burden on defendant to show substantial prejudice) with United States v. Coward. 
630 F.2d 229, 231 (4th Cir. 1980) (when issues simple, trial court may preclude dangers of variance 
through jury instructions; instructions, however, cannot mitigate prejudice to defendant when eviden
tiary issues complex).

791. See United States v. Moreland. 258 U.S. 433, 436-37 (1922) (crime punishable by hard labor 
infamous regardless of place of imprisonment); Parkinson v. United States, 121 U.S. 281, 281 (1887) 
(crime punishable by imprisonment in penitentiary infamous).

The Ninth Circuit this term held that a crime punishable by a fine is not "infamous,” regardless of 
the amount of the fine. See United States v. Yellow Freight Sys., Inc., 637 F.2d 1248, 1254 (9th Cir. 
1980) (regardless of amount, fine not infamous punishment), cert, denied, 50 U.S.L.W. 3245 (U.S. Oct. 
6, 1981); United States v. Armored Transp , Inc., 629 F.2d 1313, 1319 (9th Cir. 1980) (corporate offense 
punishable by one million dollar fine not infamous, even if fine causes economic ruin), cert, denied. 101 
S. Ct. 1481 (1981). Thus, the government may prosecute a corporation by information under the Sher
man Act. 15 U.S.C. § I (1976), because the violation is punishable only by a fine, although an individ
ual charged with the same violation would be subject to imprisonment and thus entitled to a grand jury 
indictment. United States v. Armored Transp., inc., 629 F.2d 1313, 1319 (9th Cir. 1980), cert, denied. 
101 S. Ct. 1481 (1981).

The Fifth Circuit this term followed a long line of cases holding that criminal contempt, even though 
punishable by imprisonment, is not an infamous crime. See United States v. Nunn. 622 F.2d 802. 803 
(5th Cir. 1980). The court in Nunn stated that criminal contempt proceedings enjoy a special constitu
tional status and that considerations of efficiency, economy, and judicial independence outweigh the 
right to a grand jury indictment. Id. at 803-04.

792. U.S. Const, amend. V; see United States v. Calandra, 414 U.S. 338, 343 (1974) (fifth amend
ment requires indictment by grand jury to prosecute serious crimes in federal courts); Branzburg v. 
Hayes, 408 U.S. 665, 687 (1972) (federal criminal proceedings for capital or other serious crimes require 
indictment by grand jury).

793. See United States v. Mandujano, 425 U.S. 564, 571 (1976) (plurality opinion) (dictum) (grand 
jury shields against arbitrary or oppressive action by requiring group of peers to determine whether 

GRAND JURY

The fifth amendment provides that no person shall be held to answer for a 
capital or otherwise infamous crime791 unless upon indictment by a grand 
jury.792 The Constitution requires a grand jury indictment to prevent unwar
ranted prosecutions and to protect against arbitrary government actions.793 
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The grand jury evaluates evidence and determines whether there is probable 
cause to believe a crime was committed and whether criminal proceedings 
should be instituted.794

charges should be brought); Branzburg v. Hayes, 408 U.S. 665, 686-87 & n.23 (1972) (role of grand jury 
to determine whether probable cause exists to believe crime committed and to protect citizens against 
unfounded prosecution).

794. See, eg., United States v. Calandra, 414 U.S. 338, 343 (1974) (grand jury’s function to deter
mine whether probable cause exists and to protect against arbitrary prosecutions); Branzburg v. Hayes, 
408 U.S. 665, 686-87 (1972) (same); United States v. Cederquist, 641 F.2d 1347, 1352 (9th Cir. 1981) 
(task of grand jury to evaluate prosecutor’s evidence and determine probable cause).

795. Fed. R Crim. P. 6(a).
796. Fed. R. Crim. P. 6(g).
797 644 F.2d 1232 (7th Cir.), cert, denied, 50 U.S.L.W. 3249 (U.S. Oct. 6, 1981).
798. Id. at 1235.
799. 144 F.2d 604 (2d Cir.), cert, denied, 323 U.S. 790 (1944).
800. Id. at 607.
801. 644 F.2d at 1237-38.
802. Fed. R. Crim. P. 6(d), 54(c). The Attorney General may specially appoint any attorney to 

conduct a grand jury proceeding, 28 U.S.C. § 515(a) (1976), although allegations of impropriety may 
arise from such appointments. See In re April 1977 Grand Jury Subpoenas (GM Corp.). 573 F.2d 936, 
941-45 (6th Cir.) (appearance of impropriety presented when, as result of prior IRS investigation of 
target corporation, attorney involved in investigation recommended and conducted grand jury proceed
ing), appeal dismissed en banc for tack ofjurisdiction. 584 F.2d 1366 (6th Cir. 1978), cert, denied. 440 
U.S. 934 (1979).

803. Fed. R. Crim. P 6(g). The district court may extend special grand juries for an additional 
eighteen months under the Organized Crime Control Act of 1970, 18 U.S.C. §§ 3331-3334 (1976). See 
United States v. Lang, 644 F.2d 1232, 1234 (7th Cir.) (Special Grand Jury term properly extended 
under 18 U.S.C. §§ 3331-3334, enacted to investigate and combat organized crime), cert, denied. 50 
U.S.L.W. 3249 (U.S. Oct. 6, 1981).

804. 629 F.2d 1313 (9th Cir. 1980), cert, denied. 101 S. Ct 1481 (1981).
805. Id. at 1316 (indictment from grand jury more than eighteen months after jury impaneled 

invalid).

Rule 6(a) of the Federal Rules of Criminal Procedure authorizes the district 
court to summon citizens for a grand jury. The grand jury must have from 
sixteen to twenty-three members,795 with replacement of a juror for cause al
lowed at any time under rule 6(g).796 * This term in United States v. Lang1*1 the 
Seventh Circuit held that, because rule 6(g) does not limit the number of jurors 
who can be replaced, an indictment is proper even when only eight of the 
twenty-three jury members originally impaneled returned the indictment.798 799 
The Lang court adopted the reasoning of Judge Learned Hand in United 
States ex. rel. McCann v. Thompson1** that, because all evidence presented at 
a grand jury proceeding is intended to prove guilt, the absence of jurors merely 
weakens the prosecutor’s case and aids the accused.800 In addition, the Lang 
court rejected the defendant’s argument that a rule limiting the number of 
replacements would ensure that each juror heard all the evidence.801

The Attorney General, a United States Attorney, or an authorized Assistant 
Attorney General may conduct grand jury proceedings.802 Rule 6(g) provides 
that no grand jury may serve more than eighteen months.803 This term in 
United States v. Armored Transport, Inc.804 the Ninth Circuit held that rule 
6(g) requires the eighteen-month term of the grand jury to begin on the date 
that the grand jury is impaneled, not on the date that it actually begins serv
ice.805 Otherwise, the court reasoned, local rules measuring the life of the 
grand jury from the date of the commencement of service would undermine 
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rule 6(g)’s goal of uniformity in grand jury terms.806

806. Id. at 1316-17.
807. See United States v. Calandra, 414 U.S. 338, 343-44 (1974) (grand jury proceedings non-adver- 

sarial, ex parte investigations).
808. See Costello v. United States, 350 U.S. 359, 363-64 (1956) (indictment based on hearsay evi

dence not unconstitutional; accused may not challenge indictment for incompetent evidence because 
would constitute preliminary trial); United States v. Thomas, 632 F.2d 837, 846 (10th C'ir. 1980) (grand 
jury limited to investigation and ex parte consideration of prosecutor’s evidence, which defendant may 
not challenge); cf. United States v. Brown. 574 F.2d 1274, 1275-76 (5th Cir.) (defendant protected from 
one-sidedness of grand jury proceeding at subsequent trial when full constitutional protections af
forded), «77. denied. 439 U.S. 1046 (1978).

809. See In re Grand Jury Proceedings (Johanson), 632 F.2d 1033, 1041 (3d Cir. 1980) (following 
indictment, prosecutor may not use grand jury powers to obtain evidence for trial); United States v. 
Ciambrone, 601 F.2d 616, 623 (2d Cir. 1979) (prosecutor may neither use known perjured testimony as 
basis for indictment nor mislead grand jury as to source of witness’ knowledge).

810. See, e.g., United States v. Cederquist, 641 F.2d 1347, 1352-53 (9th Cir. 1981) (although prosecu
tor conveyed impression of defendant’s guilt, defendant failed to show that prosecutor’s conduct signifi
cantly affected grand jury’s ability to exercise independent judgment); In re Grand Jury Proceedings 
(Johanson), 632 F.2d 1033, 1040 (3d Cir. 1980) (although court has general supervisory powers to pre
vent grand jury abuse, accused bears burden of showing abuse in order to obtain dismissal); United 
States v. Mumford, 630 F.2d 1023, 1028 (4th Cir. 1980) (dismissal unnecessary although prosecutor who 
appeared before grand jury participated in investigation leading to prior civil suit), cert, denied. 101 S. 
Ct. 1759 (1981); United States v. Ponticelli, 622 F.2d 985, 992 (9th Cir.) (although prosecutor tried to 
create multiple perjury counts by asking same question different ways, perjury indictment and convic
tion upheld because sentences on all counts ran concurrently), cert, denied. 449 U.S. 1016 (1980).

811. 628 F.2d 701 (1st Cir. 1980).
812. Id. at 704-05.
813. 507 F.2d 963 (3d Cir. 1975).
814. Id. at 966.
815. In re Pantojas, 628 F.2d at 705.
816. Id.
817. United States v. Washington, 431 U.S. 181, 188-89 (1977); see United States v Snacker, 628

F.2d 1250, 1253 (9th Cir. 1980) (no fifth amendment violation when grand jury witness advised of rights 
but not that he was target of investigation).

The grand jury holds ex parte, non-adversarial hearings807 at which the full 
range of constitutional safeguards and evidentiary rules of an adversarial trial 
do not apply.808 The prosecutor may not, however, mislead the grand jury or 
abuse the grand jury process.809 Federal courts retain supervisory authority 
over grand jury proceedings, although they rarely exercise this authority to 
dismiss an indictment for prosecutorial misconduct.810 This term, in In re 
Pantojas,811 the First Circuit rejected the Third Circuit’s prior interpretation 
of the court’s supervisory role.812 813 In In re Grand Jurv Proceedings (Scho- 

field)*™ the Third Circuit, before ordering production of evidence, required 
the government to show that information sought by the grand jury was rele
vant and not sought for another purpose.814 The First Circuit disagreed, hold
ing that the imposition of such a relevance requirement without evidence of 
systematic abuse or overreaching by prosecutors would unnecessarily give “re
calcitrant grand jury witnesses further opportunities for delay.”815 The 
Pantojas court, however, indicated that the district courts may require such 
showings either to ensure that grand juries are not overreaching, or to ensure 
the relevance of the evidence sought.816

Consistent with the unavailability of constitutional safeguards before the 
grand jury, the Supreme Court has decided that at least in one situation the 
government need not inform a grand jury witness of his status as a putative 
defendant.817 In United States p. Mandujano,818 a plurality of the Supreme 
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Court stated that a failure to give Miranda warnings prior to questioning a 
putative defendant before a grand jury does not require suppression of the 
grand jury testimony at the defendant’s subsequent trial for perjury.819 Since 
Mandujano, however, the Court has reserved for later decision the question 
whether a prosecutor must advise a grand jury witness of his fifth amendment 
rights.820 Although the Supreme Court has not settled the issue, an internal 
policy of the Justice Department requires prosecutors to give grand jury wit
nesses warnings resembling Miranda warnings and to advise putative defend
ants of their status as such.821

Although the accused at a grand jury proceeding does not receive the benefit 
of all constitutional safeguards available to a defendant at an adversarial trial, 
he nevertheless is entitled to an unbiased grand jury. The indictment clause of 
the fifth amendment,822 the equal protection clause of the fourteenth amend
ment,823 and the Jury Selection and Service Act of 196 8824 provide bases for 
challenging the composition of the grand jury. A defendant challenging the 
grand jury’s composition on statutory or constitutional grounds must show ei
ther systematic exclusion or substantial underrepresentation of a minority 
group.825

Beyond the defendant’s right to challenge the composition of the grand jury, 
however, the grand jury process carries a presumption of regularity.826 There-

818. 425 U.S. 564 (1976).
819 Id at 578-84 The plurality reasoned that Miranda warnings addressed problems inherent in 

extra-judicial interrogation, not judicial inquiries. Id. at 579; cf. Labbe v Berman. 621 F.2d 26. 29 (1st 
Cir 1980) (inquest is judicial setting not requiring Miranda warnings).

820. See United States v Washington, 431 U.S. 181, 186 (1977) (reserving question whether grand 
jury witness entitled to advisement of fifth admendment rights).

821 9 United States Attorneys’ Manual 11.250; See United States v. Jacobs. 547 F.2d 772, 
774-75 (2d Cir 1976) (court may exercise supervisory power to suppress perjured testimony when pros
ecutor fails to advise grand jury witness of putative defendant status in accordance with practice of U.S. 
Attorneys in circuit), cert, dismissed as improvidently granted', 436 U.S. 31 (1978) (per curiam). But see 
United States v. Crocker, 568 F 2d 1049, 1055-56 (3d Cir. 1977) (neither due process nor supervisory 
power of court requires suppression of perjured testimony despite prosecutor’s false assertion that wit
ness not target of grand jury investigation).

822 See Costello v. United States, 350 U.S. 359, 363 (1956) (fifth amendment requires indictment by 
legally constituted and unbiased grand jury).

823. See, eg.. Rose v. Mitchell, 443 U.S. 545, 551 (1979) (race discrimination in grand juror selection 
violates equal protection clause of fourteenth amendment); Castaneda v. Partida. 430 U.S 482, 492 
(1977) (trying defendant under indictment issued by grand jury from which all persons of defendant’s 
race or color excluded solely on that basis violates equal protection ); Swain v Alabama. 380 U.S. 202, 
203-05 (1965) (purposeful denial to any group “subject to prejudice” of participation as jurors in crimi
nal justice system violates equal protection).

824 28 U.S.C. §§ 1861-1862 (1976) (jury must be selected from cross-section of community; no citi
zen may be excluded on basis of race, color, religion, sex, national origin, or economic status).

825. See Rose v. Mitchell, 443 U.S. 545, 565 (1979) (defendant must prove selection procedure re
sulted in substantial underrepresentation of blacks to show juror selection violated equal protection); 
United States v. Brady, 579 F.2d 1121, 1133 (9th Cir. 1978) (constitutional and statutory standards for 
jury selection same; appellants must prove systematic exclusion of identified class or substantial devia
tion from statistical representation in society), cert, denied, 439 U.S. 1074 (1979); Foster v. Sparks. 506 
F.2d 805, 816-817 (5th Cir. 1975) (dictum) (same standard for challenges to grand jury selection under 
statute as under equal protection clause); cf. Francis v. Henderson, 425 U.S. 536, 539-42 (1976) (jury 
discrimination claim may not be raised in federal habeas corpus proceedings when claim waived under 
state law); Davis v. United States, 411 U.S. 233, 243-45 (1973) (constitutional challenge to federal grand 
jury selection waived if not raised before trial).

826. See In re Grand Jury Proceedings (Johanson), 632 F.2d 1033, 1041 (3d Cir. 1980) (in absence of 
contrary factual showing, grand jury proceedings entitled to presumption of lawfulness and regularity). 
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fore, although all citizens have a duty to testify when summoned,827 a witness 
has only a limited right to challenge the fairness or relevancy of the proceed
ings.828 The party challenging the proceedings bears the burden of proving the 
alleged irregularity.829 Moreover, appellate courts exercise limited review of 
grand jury proceedings.830 They may not review the sufficiency of the evi
dence,831 and do not generally dismiss indictments based on incompetent 
evidence.832

The grand jury has the authority to subpoena witnesses to testify and to 
require a witness to provide physical evidence.833 The jury may, for example, 
subpoena voice exemplars834 and can compel witnesses to appear in lineups.835 
A witness who refuses to obey a grand jury order may be held in contempt and 
fined or imprisoned for up to eighteen months.836 The force of a grand jury 
subpoena does not end with an indictment, but lasts as long as the grand jury 
continues its investigation into criminal activity.837

Despite its subpoena power, a grand jury cannot compel testimony protected

827. See. e.g. United States v. Mandujano, 425 U.S. 564, 575 (1976) (plurality opinion) (witness has 
duty to testify before grand jury unless fifth amendment privilege invoked); United States v. Calandra. 
414 U.S. 338. 345 (1974) (witness’ interest in privacy yields to public’s interest in full disclosure); In re 
Wellins. 627 F.2d 969, 971-72 (9th Cir. 1980) (promise by DEA official to keep witness’ cooperation 
confidential does not override duty to testify).

828. See. e.g, United States v. Calandra, 414 U.S. 338, 345 (1974) (witness may not interfere with 
course of grand jury inquiry); United States v. Thomas, 632 F.2d 837, 846 (10th Cir. 1980) (defendant 
ordinarily has no right to challenge fairness of grand jury proceeding); In re Pantojas, 628 F 2d 701, 704 
(1st Cir 1980) (witness cannot object to grand jury’s question on grounds of irrelevancy).

829. See. e.g., In re Grand Jury Proceedings (Johanson), 632 F.2d 1033. 1041 (3d Cir. 1980) (grand 
jury proceeding presumed lawful unless defendant shows sole purpose of post indictment subpoena is 
to prepare for pending trial); In re Pantojas, 628 F.2d 701, 704 (1st Cir. 1980) (no abuse of grand jury 
process when accused fails to show that lineup of no use to grand jury); In re Special April 1977 Grand 
Jury (Scott). 587 F 2d 889. 892-93 (7th Cir.) (petition for hearing irregularities of grand jury proceed
ings addressed to discretion of court; petitioner bears heavy burden to show concrete basis supporting 
inference of misconduct), ewz. denied, 439 U.S. 1041 (1978).

830. See United States v. Cederquist, 641 F.2d 1347, 1352 (9th Cir. 1981) (although goal in dis
missing indictment for prosecutorial misconduct is to protect judicial integrity, courts have limited 
power to review grand jury proceedings).

831. See Costello v. United States, 350 U.S. 359, 363 (1956) (adequacy of evidence supporting indict
ment not reviewable).

832. See. e.g.. id. (indictment upheld though based on hearsay); United States v. Thomas, 632 F 2d 
837. 846 (10th Cir. 1980) (indictment upheld Because challenge for inadequate or incompetent evidence 
not allowed); United States v. Gunter, 631 F.2d 583, 586 (8th Cir. 1980) (defendant cannot challenge 
indictment by claiming inadequate or incompetent evidence).

833. See Kastigar v. United States, 406 U.S. 441. 443 (1972) (power of government to compel per
sons to appear and testify before grand jury firmly established); Fed. R. Crim. P. 17(c) (subpoena may 
direct person to produce documents and other physical evidence).

834. See United States v. Dionisio, 410 U.S. 1. 2-5 (1973) (grand jury subpoena of voice exemplar 
does not violate fourth or fifth amendments). The grand jury presumably also can subpoena handwrit
ing samples Cf. Gilbert v. California, 388 U.S. 263, 266-67 (1967) (fifth amendment permits compel
ling production of handwriting sample).

835. See United States v. Wade, 388 U.S. 218, 221-23 (1967) (compelled appearance in lineup for 
grand jury does not violate fifth amendment).

836. See 18 U.S.C. §401 (1976) (failure to obey court orders is contempt punishable by fine or 
imprisonment); 28 U.S.C. § 1826(a) (1976) (failure to testify or provide information to grand jury pun
ishable by confinement until witness willing to testify or until end of grand jury term, but no longer 
than 18 months).

837. See In re Grand Jury Proceedings (Johanson), 632 F.2d 1033, 1040-41 (3d Cir. 1980) (return of 
indictment does not justify accused’s refusal to comply with subpoena duces tecum when no abuse of 
grand jury powers shown; subpoena enforceable as long as lawful grand jury proceeding continues). Bui 
see note 809 supra (grand jury may not continue to gather information for trial once accused indicted). 
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by certain valid privileges. For example, a witness at a grand jury proceeding 
may invoke the fifth amendment privilege against self-incrimination,838 al
though this privilege is not available if the court grants the witness use immu
nity.839 Also applicable to grand jury proceedings are the attorney-client 
privilege,840 the marital communications privilege,841 and the statutory prohi
bition on use of evidence obtained from illegal electronic surveillance.842

Although courts may not dismiss an indictment for incompetent evidence,843 
the circuit courts disagree over whether a court must dismiss an indictment 
when a grand jury receives evidence in violation of a privilege. In United 
States v. Helstoski,844 the Third Circuit dismissed an indictment based on evi
dence received in violation of the speech or debate clause of the Constitu
tion.845 The Helstoski court discussed United States v. Johnson™6 in which the 
Supreme Court had previously held that, although legislative acts of a member 
of Congress could not form the basis of a criminal charge against the mem-

838. See. eg., United States v. Mandujano, 425 U.S. 564, 572 (1976) (plurality opinion) (grand jury 
power to compel testimony limited by constitutional privilege against self-incrimination); In re Grand 
Jury Proceedings (Johanson), 632 F.2d 1033, 1042 (3d Cir. 1980) (fifth amendment protects witness 
from compelled production of self-incriminating private papers in possession of witness’ attorney); 
United States v. Mumford, 630 F.2d 1023, 1028 (4th Cir 1980) (privilege against self-incrimination 
extends to grand jury proceedings), cert, denied, 101 S. Ct. 1759 (1981).

839. 18 U.S.C. § 6002 (1976). A court may compel testimony from a witness invoking the fifth 
amendment privilege against self-incrimination as long as the testimony obtained is not used directly or 
indirectly against the witness in any criminal case, except in a prosecution for perjury. Id. The proce
dure for compelling such testimony is known as a grant of “use immunity." See Kastigar v. United 
States. 406 U.S. 441, 453 (1972) (use immunity gives witness same protection as fifth amendment); In re 
Grand Jury Proceeding (Whitehurst), 643 F.2d 226, 227-28 (5th Cir. 1981) (grant of use immunity 
under 18 U.S.C. § 6002 eliminates fifth amendment as grounds for refusal to testify). When a witness 
refuses to testify despite the grant of use immunity, he must have adequate time to prepare for a con
tempt hearing. Id. at 228-30 (adequate time allowed when witness retained counsel two days before 
grand jury appearance and was represented at contempt hearing held less than one hour after immunity 
granted).

In United States v. Apfelbaum. 445 U.S. 115 (1980), the Supreme Court held that the entire immu
nized testimony of a grand jury witness is available at a subsequent trial for perjury. Id. at 117 Re
jecting the lower court's contention that the witness must be treated as if he had remained silent in 
order for use immunity to be coextensive with the fifth amendment privilege, the Court held that 
neither the fifth amendment nor the immunity statute protects a witness who gives false testimony after 
a court grants immunity. Id. at 124-31 But cf. New Jersey v. Portash. 440 U.S 450, 459-60 (1979) 
(prosecutor may not use witness’ immunized grand jury testimony to impeach credibility at subsequent s
criminal prosecution). See generally Project: 1979-80 Term, supra note 1. at 340 (discussing United
States v. Apfelbaum, 445 U.S. 115 (1980)). a

840. See In re Grand Jury Proceedings (Johanson), 632 F.2d 1033, 1042-44 (3d Cir. 1980) (attorney
client privilege justifies attorney’s refusal to comply with grand jury subpoena of witness’ personal 
papers because fifth amendment would have protected papers in witness’ hands); In re Walsh, 623 F.2d
489, 491 (7th Cir.) (attorney appearing before grand jury may refuse to answer questions that he can 
establish involve confidential communication with client), cert, denied. 449 U.S. 994 (1980).

841. See In re Grand Jury Investigation (Hipes v. United States), 603 F.2d 786, 789 (9th Cir. 1979)
(despite immunity, grand jury witness may refuse to testify about spouse’s presumptively confidential 
communication concerning his job). 's

842. See Gelbard v. United States, 408 U.S 41, 52 (1972) (grand jury may not compel witnesses to 
answer questions based on illegal electronic interception of their communications); Omnibus Crime 
Control and Safe Streets Act of 1968, 18 U.S.C. § 2515 (1976) (grand jury may not hear evidence 
obtained from illegal electronic surveillance).

843. See note 832 supra and accompanying text (incompetence of evidence not grounds for dis
missing grand jury indictment).

844. 635 F.2d 200 (3d Cir. 1980).
845. Id. at 205.
846. 383 U.S. 169 (1966).
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ber,847 the Government could institute a new trial on a conspiracy charge if the 
new trial were “wholly purged of elements offensive to the Speech or Debate 
Clause.”848 The Third Circuit distinguished Johnson, finding that the privi
leged material in Helstoski so permeated the grand jury indictment that it 
could not be excised.849 In United States v. Myers 850 on the other hand, the 
Second Circuit disagreed with the Third Circuit and refused to dismiss an in
dictment when the grand jury heard evidence privileged by the speech or de
bate clause.851 The Myers court construed Johnson to require deletion only of 
those portions of the indictment charging conduct protected by the clause.852

847. Id at 184-85.
848. Id. at 185.
849. United States v. Helstoski, 635 F.2d 200, 205 (3d Cir. 1980).
850. 635 F.2d 932 (2d Cir.), cert, denied, 449 U.S. 956 (1980).
851. Id. at 941.
852. Id. The Myers holding was reaffirmed by the Second Circuit in United States v. Williams. 644 

F.2d 950 (2d Cir. 1981). In Williams, although the grand jury heard evidence that was protected under 
the speech or debate clause, the appeals court upheld the indictment because the evidence was insignifi
cant and not a factor in the jury s decision. Id. at 952.

853. See, eg., United States v. Ryan, 402 U.S. 530, 533 (1971) (denial of motion to quash grand jury 
subpoena duces tecum appealable only if later review would be precluded); Cobbledick v. United 
States, 309 U.S. 323, 330 (1940) (denial of motion to quash grand jury subpoena duces tecum not ap
pealable final order); In re Special April 1977 Grand Jury (Scott), 587 F.2d 889, 890-91 (7th Cir.) 
(orders issued in connection with ongoing grand jury investigations generally not considered final judg
ments), cert, denied, 439 U.S. 1046 (1978); but cf. In re Grand Jury Investigation (New Jersey State 
Commission of Investigation), 630 F.2d 996, 999 (3d Cir. 1980) (order denying access to grand jury 
documents is final order because denial ends controversy between parties). See generally, 28 U.S.C. 
§ 1291 (1976) (final judgment rule); Project: 1979-80 Term, supra note 1, at 338-39 & nn.963-64 (dis
cussing appealability of order compelling attorney to testify when client claims attorney-client 
privilege).

854 See United States v. Ryan, 402 U.S. 530, 532-33 (1971) (interest of expediency dictates that 
subpoena only reviewable before contempt citation issued if refusal would preclude all review); Cob
bledick v. United States, 309 U.S. 323, 325-27 (1940) (historic precedents forbid disruption of grand 
jury proceedings by allowing appeals of orders prior to final judgment).

855. See In re Berkley & Co., 629 F.2d 548, 551 (Sth Cir. 1980) (denial of motion to quash subpoena 
generally not appealable; witness must first refuse to comply, then challenge propriety of denial in 
subsequent contempt proceeding).

856. 247 U.S. 7 (1918).
857. Id. at 12-13 (because court clerk possessing subpoenaed documents in unrelated litigation un

likely to risk contempt to allow immediate review of subpoena, potential grand jury target claiming 
constitutional privilege may appeal district court order).

858. Id.
859. Id.

Grand jury orders are not appealable final orders within the meaning of the 
final judgment rule853 and courts do not favor frequent interlocutory interrup
tions of the grand jury proceeding.854 Thus, a witness who has been ordered to 
appear in court or to bring physical evidence to the court cannot appeal the 
order but must disobey the subpoena and challenge it in a subsequent con
tempt proceeding.855 In Perlman y. United States,856 the Supreme Court cre
ated an exception to the general rule that district court subpoenas are not 
immediately appealable.857 In Perlman, the Court held that a potential grand 
jury target may appeal a subpoena when the subpoenaed documents are in the 
possession of a third party and the target wishes to raise a privilege as a de
fense.858 The Court reasoned that the third party is unlikely to disobey the 
subpoena and risk contempt in order to enable the potential target to assert the 
privilege.859 Most circuit courts apply the Perlman rule to permit a, client to 
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appeal a district court’s subpoena of documents held by the client’s attorney.860 
The grand jury operates in secrecy, with only the jurors, witnesses, and pros

ecuting attorney permitted in the grand jury room.861 Although the witnesses 
have no right to have counsel present in the grand jury room,862 they may 
leave the room during the proceeding to consult with counsel.863 The policy of 
secrecy, which applies to everyone except witnesses,864 is necessary to protect 
witnesses from harm and to prevent targets of the investigation from learning 
of the investigation and fleeing.865 The policy of secrecy, however, is not abso
lute. An indicted defendant is entitled to a full transcript of his own testi
mony,866 as well as that of the government witnesses after they testify on direct 
examination at a subsequent trial.867 In addition, rule 6 of the Federal Rules 
of Criminal Procedure permits disclosure of grand jury material to defendants 
and other government attorneys in certain circumstances.868 For example, a 
defendant may request disclosure of grand jury proceedings upon a showing of 
possible grand jury abuse.869

In general, a party seeking disclosure of matters occurring before the grand 
jury must demonstrate a particularized need that outweighs the need for se
crecy.870 This term, however, in In re Grand Jury Investigation (New Jersey

860. See. e.g.. In re Berkley & Co., 629 F.2d 548, 551-52 (8th Cir. 1980) (immediate appeal author
ized when subpoena orders attorney to disclose client’s documents to grand jury; attorney not expected 
to risk contempt to assert client’s privilege); Velsicol Chem. Corp. v. United States, 616 F.2d 1021, 1025 
(7th Cir. 1980) (client has standing to intervene to contest subpoena for documents held by attorneys); 
In re Grand Jury Proceedings (FMC Corp. I), 604 F.2d 798, 801 (3d Cir. 1979) (client has standing to 
appeal order directing attorney to testify and to produce documents). But see In re Oberkoetter, 612 
F.2d 15, 18 (1st Cir. 1980) (client may not appeal order compelling attorney to testify; attorney can be 
expected to assert attorney-client privilege if valid).

861. Fed. R. Crim. P. 6(d). A stenographer or recording-device operator also may be present in the 
grand jury room. Id.

862. See id. (by implication) (counsel for witness not expressly permitted inside grand jury room); 
United States v. Mandujano, 425 U.S. 564, 581 (1976) (witness may not insist on presence of counsel in 
grand jury room).

863. See 425 U.S. at 581 (witness may be assisted by counsel, but counsel may not be inside grand 
jury room).

864. Fed. R. Crim. P. 6(e)(2) (by implication) (witness not expressly prohibited from disclosure). 
The policy of secrecy permits in camera review of documents, however, when the purpose is to deter
mine the validity of an asserted attorney-client privilege. See In re Berkley & Co., Inc., 629 F.2d 548, 
553 n 9 (8th Cir. 1980) (courts allow in camera review of disputed documents to determine if documents 
privileged).

865. See United States v. Proctor & Gamble Co., 356 U.S. 677, 681-82 & n.6 (1958) (policy of secrecy 
designed to prevent escape of potential defendants, ensure freedom of deliberations, minimize undue 
influence on witnessses, encourage free and honest testimony, and protect innocent targets from disclo
sure of investigation).

866. Fed. R. Crim. P. 16(a)(1)(A).
867. Jencks Act, 18 U.S.C. § 3500 (1976).
868. Fed. R Crim. P. 6(e)(3).
869. Fed. R Crim. P. 6(e)(3)(C)(ii).
870. See. eg, Douglas Oil Co. v. Petrol Stops Northwest, 441 U.S. 211, 223, 230-31 (1979) (plaintiffs 

in civil antitrust action seeking disclosure of grand jury transcript concerning criminal antitrust investi
gation must show particularized need for disclosure outweighs policy of secrecy); United States v. Proc
tor & Gamble Co., 356 U.S. 677, 682 (1958) (rule 6(e) permits disclosure of grand jury transcript to 
private parties only if particularized need outweighs need for secrecy); United States v. Williams, 644 
F.2d 950, 952 (2d Cir. 1981) (insignificant amount of tainted testimony heard by grand jury does not 
create "particularized need” requiring complete disclosure of grand jury minutes); Bradley v. Fairfax, 
634 F.2d 1126, 1129-30 (8th Cir. 1980) (disclosure improper when no showing by government in parole 
revocation hearing of particularized need for grand jury testimony).
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State Commission of Investigation) ,871 the Third Circuit ruled that a party need 
not demonstrate a compelling need for disclosure when the documents sought 
will be used for the investigation of an unrelated matter, thereby potentially 
increasing the availability of material to outside parties.872 Interpreting rule 
6(e), the court held that all documents reviewed by the grand jury are not 
“matters occurring before the grand jury.”873 The court reasoned that rule 6(e) 
is applicable only when necessary to protect the “freedom and integrity of the 
deliberative process,”874 and therefore ruled that the policy of grand jury se
crecy does not shield all documents submitted to a grand jury from all future 
discovery.875

871. 630 F.2d 996 (3d Cir. 1980).
872. Id. at 1001.
873. Id. at 1000.
874. Id.
875. Id.
876. Fed R. Crim. P. 6(e)(3)(A)(i). Rule 6(e) also permits disclosure when an “attorney for the 

government" deems it necessary to disclose grand jury testimony to government personnel to assist in 
“enforcfing] federal criminal law.” Fed. R. Crim. P. 6(e)(3)(A)(ii). A Parole Commission hearing 
officer is not an “attorney for the government" within the meaning of rule 6(e). Bradley v. Fairfax. 634 
F.2d 1126, 1131 (8th Cir. 1980).

877. Fed. R. Crim. P. 6(e)(3)(A)(ii); see In re Perlin, 589 F.2d 260, 267-68 (7th Cir. 1978) (rule 6(e), 
providing that grand jury material may be used only to assist government attorney for federal criminal 
law enforcement, intended to prevent leakage of information to civil investigatory agency).

878. Fed. R. Crim. P. 6(e)(3)(C)(i).
879. 627 F.2d 349 (D.C. Cir. 1980) (per curiam).
880. Id. at 351.
881. Id.
882. Fed. R. Crim. P. 6(e)(3)(A)(i).
883. 627 F.2d at 351 (quoting In re Grand Jury Proceeding. 309 F.2d 440, 443 (3d Cir. 1962)).
884. The Eighth Circuit also construed rule 6(e)(3)(C)(i) narrowly this term in Bradley v. Fairfax, 

634 F.2d 1126, 1129 (8th Cir. 1980). The court held that disclosure of a defendant's grand jury testi
mony at a parole revocation proceeding is improper because the proceeding is not “preliminary to" a 
judicial proceeding. Id.

Rule 6(e) also permits disclosure of grand jury transcripts to government 
attorneys either “for use in the performance of such attorney’s duty,”876 or if 
necessary to pursue a criminal investigation.877 In addition, courts have dis
cretion to order disclosure either “preliminarily to or in connection with” a 
related judicial proceeding.878 This term in United States v. Bates,879 the Dis
trict of Columbia Circuit narrowly construed rule 6(e) and denied the Federal 
Maritime Commission access to material collected by a grand jury investigat
ing shipping carriers for Sherman Act violations.880 The court held that dis
closure was proper “preliminarily to or in connection with” judicial 
proceedings only when there is a clear contemplation of trial.881 In Bates the 
section of rule 6 permitting disclosure to an “attorney for the government”882 
was interpreted as limiting the government agencies’ free access to grand jury 
material.883 The court, however, failed to clarify when access is permitted 
under this section of the rule.884

preliminary hearing

The fourth amendment prohibits extended postarrest restraint of liberty 
without a judicial determination of probable cause either before or promptly 
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after the arrest.885 The probable cause determination may take place either at 
an informal hearing,886 or at a formal adversarial proceeding at which the de
fendant has the right to counsel.887 Although an arrestee may challenge the 
existence of probable cause for his current detention, pretrial confinement un
supported by a judicial determination of probable cause is not grounds for 
vacating a subsequent conviction.888

Under rule 5 of the Federal Rules of Criminal Procedure, a suspect charged 
with a federal crime is entitled to an initial appearance either before the near
est available federal magistrate, or before an authorized state or local judicial 
officer if a federal magistrate is not reasonably available.889 Under rule 5(a), 
this initial appearance cannot be delayed unnecessarily.890 At the initial ap
pearance the magistrate must inform the arrestee of the charges against him, 
and of his right to counsel, his right to remain silent, and, if charged with other 
than a petty offense, his right to a preliminary examination.891 The magistrate 
also sets bail, informs the arrestee of the procedure for release pending trial, 
and must afford him a reasonable opportunity to obtain and consult 
counsel.892

An arrestee charged with a non-petty offense has the right to have a prelimi
nary examination unless he waives this right, or unless an indictment is re
ceived or an information filed before the date of the preliminary

885. U.S. Const, amend. IV; see Gerstein v. Pugh. 420 U.S. 103, 114. 125 (1975) (fourth amendment 
mandates determination of probable cause as prerequisite to extended restraint of liberty because of 
effect of prolonged detention on arrestee). The standard for determining probable cause for detention, 
like that for arrest, is whether probable cause exists to believe the suspect has committed a crime. Id. at 
120.

886. See Gerstein v. Pugh, 420 U.S. at 120-21 (use of informal procedure without full safeguards of 
adversarial hearing justified because consequence of probable cause determination less than conse
quences of trial; standard of probable cause does not require “fine resolution of conflicting evidence 
that a reasonable doubt . . . standard demands”).

887. See id. (when probable cause determined at adversarial hearing, safeguards of right to counsel 
and right of confrontation attach); Coleman v. Alabama. 399 U.S. 1, 9-10 (1970) (preliminary hearing is 
“critical stage” of criminal process that requires assistance of counsel). A preliminary hearing becomes 
"adversarial” when the government commits itself to prosecution. See Moore v. Illinois, 434 U.S. 220, 
228 (1977) (adversarial judicial criminal proceedings began when state committed itself to prosecution 
and sought additional time to marshal evidence).

888. See Gerstein v. Pugh, 420 U.S. at 119 (Court adheres to established rule that illegal arrest or 
detention does not invalidate subsequent conviction); cf. United States v. Millican, 600 F.2d 273, 277- 
78 (5th Cir 1979) (denial of defendant’s request for probable cause hearing improper, but does not 
warrant reversal of conviction for income tax evasion), cert, denied, 445 U.S. 915 (1980). Although the 
arrestee is entitled to an objective determination of probable cause for his detention, there is no right to 
judicial review of the prosecutor’s decision to prosecute. See Gerstein v. Pugh. 420 U.S. at 118-19 
(although prosecutor’s assessment of probable cause insufficient alone to justify pretrial restraint of 
liberty, judicial hearing not prerequisite for prosecution by information); cf. United States v. Yellow 
Freight Sys., Inc., 637 F.2d 1248, 1252-53 (9th Cir. 1980) (denial of probable cause hearing not appeala
ble because government may prosecute by information without judicial oversight), cert, denied, 50 
U.S L W. 3245 (U.S. Oct. 6, 1981).

889. Fed. R. Crim. P. 5(a).
890. Id, Mallory v. United States, 354 U.S. 449, 455-56 (1957) (rule 5(a) violated by unnecessary 

delay when police interrogated arrestee for eight hours before contacting judicial officer).
891. Fed. R Crim. P. 5(c). The magistrate also must inform the defendant of his right to have 

counsel appointed by the court. Id. Additionally, rule 5(c) requires that the judicial officer inform the 
arrestee charged with a minor offense that is triable before a magistrate of his right to a trial in a federal 
district court, with or without a jury. Fed. R. Crim. P. 5(b); 18 U.S.C. § 3401(b) (1976).

892. Fed. R. Crim. P. 5(c).
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examination.893 At the preliminary examination the arrestee is entitled to a 
judicial determination that his arrest was supported by probable cause.894 
Under rule 5(c) the probable cause determination must take place within ten 
days of the arrest if the arrestee is in custody, and within twenty days if he is 
not.895 At the hearing, the arrestee may present evidence on his own behalf 
and may cross-examine witnesses called against him.896 The judicial officer 
may consider hearsay testimony when determining whether probable cause ex
ists.897 A failure to find probable cause for the arrest requires the judicial of
ficer to dismiss the complaint and release the suspect.898

893. Id, see Gerstein v. Pugh, 420 U.S. 103, 117 n.19 (1975) (return of indictment by "properly 
constituted grand jury” conclusively determines probable cause).

894. See Gerstein v Pugh, 420 U.S. 103, 114 (1975) (fourth amendment requires judicial determina
tion of probable cause as prerequisite to extended restraint of liberty following arrest).

895. Fed. R. Crim P. 5(c).
896. Id 5.1(c).
897. Id
898. Id. 5.1(b). The prosecutor may initiate a subsequent prosecution for the same offense following 

dismissal of the complaint and release of the arrestee. Id.
899. Id. 5.1(c). The government also may obtain a transcript upon a showing of good cause. Id. 

5.1(c)(2).
900. See United States v. Coleman, 631 F.2d 908, 915 (D.C. Cir. 1980) (reversal of conviction not 

required because failure to provide transcript due to malfunction of recording equipment, and no show
ing of prejudice to defendant or lack of effort by magistrate's office to record hearing), cert, denied, 50 
U.S.L.W. 3246 (U.S. Oct. 6, 1981).

901. Fed. R. Crim. P. 8.
902. See United States v. Turkette, 632 F.2d 896, 906 (1st Cir. 1980) (rule 8 sets “limits of tolerance" 

beyond which danger of prejudice to defendant outweighs benefit of judicial economy from joinder; 
joinder not falling within rule 8 is per se impermissible), rev’d on other grounds, 101 S. Ct. 2524 (1981), 
aff’g convictions on rehearing, No. 79-1545 (1st Cir. Aug. 13, 1981).

903. Fed. R. Crim. P. 8(a); see, eg. United States v. Kenny, 645 F.2d 1323, 1344 (9th Cir. 1981) 
(proper joinder of tax evasion with fraud, conspiracy, and bribery charges because all charges arose out 
of same illegal contracting activities); United States v. Anderson, 642 F.2d 281, 284 (9th Cir.) (proper 
joinder of narcotics and tax evasion charges when sale of narcotics source of unreported income; counts 
logically related and involve overlapping evidence), cert, denied. 50 U.S.L.W. 3275 (U.S. Oct. 13, 1981); 
United States v. Harris, 635 F.2d 526, 527 (6th Cir. 1980) (proper joinder of all counts involving inter
ference with mail; although crimes occurred on different dates, offenses of similar character), cert, de

Following the probable cause hearing, the defendant may obtain a transcript 
of the preliminary hearing in order to prepare an adequate defense.899 The 
unavailability of a transcript, however, does not provide a basis for the reversal 
of a conviction unless a significant risk of prejudice to the defendant exists or 
there is reason to believe that the failure to record the proceeding was due to a 
lack of effort.900

JOINDER AND SEVERANCE

Rule 8 of the Federal Rules of Criminal Procedure establishes the require
ments for joinder of offenses or defendants in the same indictment or informa
tion.901 The rule’s objective is to balance the prejudice inherent in joint trials 
against the benefit of judicial economy obtained by trying multiple offenses or 
defendants in a single proceeding.902 Under rule 8(a) the prosecutor may join 
multiple offenses under the same indictment or information if the offenses are 
of the same or similar character, are based on the same act or transaction, or 
are based on two or more acts or transactions connected together or constitut
ing parts of a common scheme.903 Rule 8(b) permits joinder of defendants in 
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the same indictment or information, however, only when the defendants are 
alleged to have participated in the same act or transactions, or series of acts or 
transactions.904 A “series of acts or transactions” under rule 8(b) requires a 
relation between offenses905 that exists when the same facts must be proved for 
each of the consolidated crimes.906 Rule 8(b) does not require, however, that 
each defendant be charged with each act in the series.907

nied, 50 U.S.L.W. 3245 (U.S. Oct. 6, 1981); United States v. Diaz-Munoz, 632 F.2d 1330, 1336 (5th Cir. 
1980) (improper joinder of tax counts with insurance fraud and embezzlement charges when govern
ment failed to show offenses based on same transactions); United States v. Duzac, 622 F.2d 911, 913 
(5th Cir.) (proper joinder of perjury and civil rights counts when perjury occurred during grand jury 
investigation of civil rights violation; perjury therefore part of “same transaction"), cert, denied, 449 
U.S. 1012 (1980); Jervis v. Hall, 622 F.2d 19, 20-21 (1st Cir. 1980) (proper joinder of larceny and assault 
charges when defendant driving stolen car at time of assault; testimony of assault victim proves both 
offenses).

904. Fed. R. Crim. P. 8(b).
905. Id, see, eg., Government of the Virgin Islands v. Dowling, 633 F.2d 660, 667 (3d Cir. 1980) 

(series of crimes involving multiple defendants accused of assault, auto theft, and possession of unlicen
sed firearm properly joined; same evidence connects defendants with various crimes); United States v. 
Diaz-Munoz, 632 F.2d 1330, 1336 (5th Cir. 1980) (“series” under rule 8(b) requires that multiple de
fendants similarly participated in tax evasion and insurance fraud schemes and that schemes be linked); 
United States v. Turkette, 632 F.2d 896, 907 (1st Cir. 1980) (series of similar RICO violations does not 
result in proper joinder of multiple defendants because “series” more than mere similar acts), rev d on 
other grounds 101 S. Ct. 2524 (1981), offg convictions on remand. No. 79-1545 (1st Cir. Aug. 13, 1981); 
United States v. Weisman, 624 F.2d 1118, 1121 (2d Cir. 1980) (series of racketeering activités included 
related bankruptcy and securities frauds; joinder is proper although one of bankruptcy fraud defend
ants not charged with codefendants for securities fraud).

906. See United States v. Burreson, 643 F.2d 1344, 1347 (9th Cir.) (joinder proper when three fraud
ulent transactions are interconnected, involve same group of people, mutual funds, method, and com
mon participant), cert, denied, 50 U.S.L.W. 3247 (U.S. Oct. 6, 1981); United States v. Scotto, 641 F.2d 
47, 58 (2d Cir. 1980) (joinder proper when both defendants participated in conspiracy that was basis of 
substantial number of counts against each) ; United States v. Turkette, 632 F.2d 896. 909 (1st Cir. 1980) 
(joinder improper when two different sets of facts required to prove narcotics violations and mail 
fraud), rev'd on other grounds on rehearing, 101 S. Ct. 2524 (1981), off'g convictions. No. 79-1545 (1st 
Cir. Aug. 13, 1981).

This term in United States v. Bright, 630 F.2d 804 (5th Cir. 1980), the Fifth Circuit permitted joinder 
of defendants who did not participate in the same series of transactions. Id. at 812. The court held that 
defendants who are charged under the Racketeer Influence and Corrupt Organizations Art, 18 U.S.C. 
§§ 1951-1968 (1976 & Supp. Ill 1979), with furthering a criminal enterprise may be jointly tried al
though the defendants “hardly engaged in the same “ ‘series of acts or transactions.' ” 630 F.2d at 813. 
Four of the defendants in Bright extorted money from honky-tonks but did not engage in the same 
series of transactions as their codefendants, who allegedly bribed a sheriff to permit their company to 
operate as a monopoly. Id. at 812.

907. See, eg. United States v. Barton, 647 F.2d 224, 239-40 (2d Cir.) (joinder proper although each 
defendant not charged with each count), cert, denied, 50 U.S.L.W. 3248 (U.S. Oct. 6, 1981); United 
States v. Scotto, 641 F.2d 47, 58 (2d Cir. 1980) (same); United States v. Grassi, 616 F.2d 1295, 1303 (5th 
Cir.) (joinder proper when two conspiracies with different memberships part of same series of acts or 
transactions), cert, denied, 449 U.S. 956 (1980).

908. See United States v. Brim, 630 F.2d 1307, 1310 (8th Cir. 1980) (dictum) (absent showing of clear 
prejudice, joinder preferred when defendants charged with conspiracy and proof of charges based on 
same evidence and facts); United States v. Witschner, 624 F.2d 840, 845 (8th Cir.) (joinder of defend
ants charged with conspiracy and mail fraud arising out of insurance fraud scheme proper; courts 
prefer joint trials of defendants jointly indicted for conspiracy), cert, denied. 449 U.S. 994 (1980).

909 See United Stales v. Grassi, 616 F.2d 1295, 1303 (5th Cir.) (joinder of two conspiracies with 
different members; part of same series of acts or transactions involving sales of narcotics and unregis
tered guns), cert, denied, 449 U.S. 956 (1980).

Courts prefer to try jointly-indicted defendants together, particularly when 
the defendants are charged with conspiracy.908 Similarly, courts may join de
fendants who participated in different conspiracies in a single trial, as long as 
the conspiracies were part of the same series of acts.909 This term, in United 
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States v. Sutton910 the Sixth Circuit held that the joinder of nine defendants 
charged with a total of 268 counts, including the sale of controlled substances, 
interstate traffic in stolen goods, mail fraud, and unlicensed dealing in fire
arms, was proper although all acts were not committed by all defendants.911 
The court held that joinder was permissible because all of the defendants par
ticipated in one central RICO conspiracy.912 Coconspirators may be tried 
jointly, even if the evidence against one defendant greatly outweighs the evi
dence against the others.913

Although improper joinder under rule 8 may be considered inherently prej
udicial and require reversal914 or severance,915 some courts apply the harmless 
error rule.916 Even if joinder is initially proper under rule 8, rule 14 permits 
the trial judge to order severance if joinder results in prejudice to defendants 
or the government.917 Although a risk of prejudice exists in any joinder of 
offenses or defendants, either from evidentiary spillover or transference of 
guilt, the courts weigh that risk against the interests of judicial economy.918 In 
establishing improper denial of severance, the defendant bears a heavy burden 
of showing that the trial court abused its discretion919 by permitting clear or

910. 642 F.2d 1001 (6th Cir. 1980) (en banc).
911. Id at 1037.
912. Id The court supported its holding by noting that the prosecution was in good faith and that 

the trial judge did not abuse his discretion in permitting joinder. Id.
913. See United States v. Witschner, 624 F.2d 840, 845 (Sth Cir.) (appellant not entitled to severance 

even if evidence against codefendant more damaging; no requirement that quantum of evidence against 
each defendant be equal), cert, denied, 449 U.S. 994 (1980).

914. See United States v. Diaz-Munoz, 632 F.2d 1330, 1336-37 (5th Cir. 1980) (improper joinder 
inherently prejudicial requiring reversal of conviction); cf. United States v. Turkette, 632 F.2d 896, 906 
(1st Cir. 1980) (misjoinder presumptively prejudicial), rev’d on other grounds, 101 S. Ct. 2524 (1981), 
aj^g convictions on remand, No. 79-1545 (1st Cir. Aug. 13, 1981).

915. See United States v. Hedman, 630 F.2d 1184, 1200 (7th Cir. 1980) (improper joinder under rule 
8 requires mandatory severance), cert, denied, 101 S. Ct. 1481 (1981).

916. See, eg, United States v. Scotto, 641 F.2d 47, 58 (2d Cir. 1980) (even if misjoinder occurred, 
motion to sever properly denied because harmless error); United States v. Perkins, 633 F.2d 856, 860 
(8th Cir. 1981) (even if joinder improper, no reversal required because harmless error); United States v. 
Ajlouny. 629 F.2d 830, 842 (2d Cir. 1980) (improper joinder requires reversal of conviction on appeal 
unless error harmless), cert, denied, 449 U.S. 1111 (1981). In determining the propriety of joinder under 
rule 8, courts presume the truth of the indictment’s factual allegations. See United States v. Grassi, 616 
F.2d 1295, 1302 (5th Cir.) (presuming stated facts to be true, court decides soundness of joinder from 
face of indictment), cert, denied, 449 U.S. 956 (1980).

917. Fed. R. Crim. P. 14; see United States v. Werner, 620 F.2d 922, 928 (2d Cir. 1980) (even if 
distinct offenses properly joined under rule 8, trial judge may order separate trials or severance under 
rule 14 if defendant prejudiced by joinder).

918. See United States v. Barton, 647 F.2d 224, 238 (2d Cir.) (public interest injudicial economy 
outweighed potential prejudice to defendant when six defendants available for trial and seventh de
fendant voluntarily absented himself by electing surgery that had been recommended 17 months ear
lier; severance therefore denied), cert, denied, 50 U.S.L.W. 3248 (U.S. Oct. 6, 1981); United States v. 
Kenny, 645 F.2d 1323, 1345 (9th Cir. 1981) (reversal required only when manifest prejudice of joinder 
outweighs concern for judicial economy); United States v. Sampol, 636 F.2d 621, 647-48 (D C. Cir. 
1980) (severance erroneously denied when potential prejudice great and separate proceeding would 
require only short trial with few witnesses); United States v. Brim, 630 F.2d 1307, 1310 (8th Cir. 1980) 
(trial court must weigh inconvenience and expense of separate trials against potential prejudice result
ing from joinder); Jervis v Hall, 622 F.2d 19, 22 (1st Cir. 1980) (when hearing habeas relief petition, 
court must consider stale’s interest injudicial economy); United States v. Armstrong, 621 F.2d 951, 954 
(9th Cir. 1980) (defendant must prove joinder so manifestly prejudicial that it outweighs interest in 
judicial economy).

919. See, eg.. United States v. Anderson, 642 F.2d 281, 285 (9th Cir.) (abuse of discretion proper 
standard for review of trial court’s denial of rule 14 motion to sever), cert, denied, 50 U.S.L.W. 3275 
(U.S. Oct. 13, 1981); United States v. Brim, 630 F.2d 1307, 1310 (8th Cir. 1980) (refusal to sever re-
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compelling prejudice.* 920 Similarly, to obtain habeas corpus relief for a state 
court’s improper denial of severance a defendant must show that the denial 
violated his due process right to a fair trial.921

versed only if abuse of discretion shown); United States v. Mumford, 630 F.2d 1023, 1028 (4th Cir. 
1980) (denial of motion to sever upheld unless abuse of discretion shown), cert. denied, 101 S. Ct. 1759 
(1981); United States v. Tousant, 619 F.2d 810, 814 (9th Cir. 1980) (per curiam) (court of appeals will 
reverse only if refusal to sever amounts to abuse of discretion); United States v. Staller, 616 F.2d 1284, 
1294 (5th Cir.) (trial court’s decision to deny severance may be overturned only upon showing of abuse 
of discretion), cert, denied, 449 U.S. 869 (1980).

920. See, eg., United States v. Boone, 641 F.2d 609, 613 (8th Cir. 1980) (discretion abused in deny
ing severance only when joinder prejudiced defendant’s right to fair trial), cert, denied, 50 U.S.L.W. 
3246 (U.S. Oct. 6, 1981); United States v. Escalante, 637 F.2d 1197, 1201 (9th Cir.) (reversal of rule 14 
denial of severance requires clear, manifest, or undue prejudice resulting from joinder), cert, denied, 
449 U.S. 856 (1980); United States v. Brim, 630 F.2d 1307, 1310 (8th Cir. 1980) (defendant must estab
lish “clear prejudice" resulting from joinder ); United States v. Armstrong. 621 F.2d 951, 954 (9th Cir.
1980) (defendant must show that manifest prejudice resulted from joinder); United States v. Staller. 616 
F.2d 1284, 1294 (Sth Cir.) (defendant must snow “compelling prejudice” to establish abuse of discre
tion), cert denied, 449 U.S. 869 (1980).

921 See, e.g.. Jervis v. Hall, 622 F.2d 19 (1st Cir. 1980) (habeas relief properly denied when poten
tial for prejudice resulting from joinder outweighed by state’s interest in judicial economy); Abbott v. 
Wainwright, 616 F.2d 889, 890 (5th Cir. 1980) (per curiam) (habeas relief granted when prejudice 
resulting from denial of motion to sever conclusively established); Corbett v. Bordenkircher, 615 F.2d 
722, 726 (6th Cir.) (habeas relief denied when possibility of prejudice resulting from denial of severance 
of burglary and murder-related charges substantially reduced due to directed acquittal verdict on all 
murder-related counts), cert, denied. 449 U.S. 853 (1980).

922. See, e.g., United States v. Escalante, 637 F.2d 1197, 1201 (9th Cir.) (better chance of acquittal at 
separate trial is insufficient evidence of prejudice), cert, denied, 449 U.S. 856 (1980); United States v. 
Hopkinson, 631 F.2d 665, 668 (10th Cir. 1980) (same), cert, denied, 101 S. Ct. 1489 (1981); United States 
v. Brim, 630 F.2d 1307, 1310 (8th Cir. 1980) (same).

923. See, e.g., United States v. Kenny, 645 F.2d 1323, 1345 (9th Cir. 1981) (although some evidence 
of tax evasion admissible only against codefendant, prejudice insufficient to compel severance); United 
States v. Anderson. 642 F.2d 281, 285 (9th Cir.) (although only one defendant charged with count of tax 
evasion, prejudice of joint trial insufficient to compel severance; much of tax evasion evidence admissi
ble against codefendant on other counts), cert, denied, 50 U.S.L.W. 3275 (U.S. Oct. 13, 1981); United 
States v. Brim, 630 F.2d 1307, 1310 (8th Cir. 1980) (although admitted evidence included tape record
ings in which codefendant was speaker, prejudice insufficient to compel severance; conversations re
lated to conspiracy charged against defendant); United States v. Marino, 617 F.2d 76, 83 (5th Cir.) 
(although much of testimony dealt with conversations involving only codefendant, no abuse of discre
tion in holding prejudice insufficient to compel severance), cert, denied, 449 U.S. 1015 (1980).

924. See, eg., United States v. Worthington, 642 F.2d 150. 151-52 (Sth Cir. 1981) (per curiam) (sev
erance not required by admission into evidence of telephone conversation in which codefendant re
ferred to defendant as source of drugs); United States v. Boone, 641 F.2d 609, 613 (8th Cir.) (no abuse 
of discretion to deny motion to sever although codefendant's testimony harmful to defendant because 
codefendant would also have testified at separate trial), cert, denied. 50 U.S.L.W. 3246 (U.S. Oct. 6,
1981) ; United States v. Watkins, 624 F.2d 65, 66 (8th Cir. 1980) (per curiam) (no duty to grant sever
ance merely because codefendant testified that defendant was using drugs).

925. See, e.g., United States v. De La Torre, 639 F.2d 245, 249 (5th Cir. 1981) (per curiam) (sever
ance not required although codefendant impeached with evidence of perjury conviction); United States 
v. Ocanas, 628 F.2d 353, 359 (5th Cir. 1980) (severance not required despite evidence admitted of 
codefendant’s prior crimes), cert, denied, 101 S. Ct. 2316 (1981); United States v. Witschner, 624 F.2d 

The defendant bears a difficult burden in attempting to show that joinder 
created substantial or compelling prejudice. The defendant fails to meet this 
burden if he merely asserts that acquittal is more likely if he is tried in a sepa
rate action922 or that much of the evidence relates to only one of the codefend
ants.923 Compelling prejudice mandating severance does not result when the 
codefendant gives testimony unfavorable to the defendant924 or when the evi
dence against the codefendant is more damaging than that against the defend
ant.925 This term, in United States v. Patterson ?lb the First Circuit held that a 
defendant fails to show prejudice merely by asserting that he might be unable 
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to impeach a witness due to the inability to call codefendant’s attorney to tes
tify as a rebuttal witness.926 927

840, 845 (8th Cir.) (severance not required merely because quantum of evidence regarding each defend
ant unequal), cert, denied. 449 U.S. 994 (1980).

926. 644 F.2d 890 (1st Cir. 1981).
927. Id. at 900. The witness had been employed previously as a private investigator for codefend

ant's attorney. Id. The court found counsel's assertion of a possible need to call the attorney as a 
rebuttal witness wholly speculative and therefore insufficient to establish prejudice. Id.

928. See United States v. Murzyn, 631 F.2d 525, 535 (7th Cir 1980) (inconsistent defenses not preju
dicial if not antagonistic), cert, denied, 101 S. Ct. 1373 (1981); United States v. Lentz, 624 F.2d 1280, 
1290 (5th Cir. 1980) (to establish prejudice resulting from inconsistent defenses, defendant must show 
that defenses irreconcilable and mutually exclusive), cert, denied, 101 S. Ct. 1696 (1981); cf. United 
States v. Boone, 641 F.2d 609, 613 (8th Cir.) (defendant’s entrapment defense consistent with codefend- 
anfs defense that he was acting as law enforcement official), cert, denied, 50 U.S.L.W. 3246 (U.S. Oct. 6. 
1981).

929. See United States v. Kendricks, 623 F.2d 1165, 1168 (6th Cir. 1980) (per curiam) (different 
defense insufficient to show prejudice absent showing of antagonism between defendants that will mis
lead or confuse jury); United States v. Lutz, 621 F.2d 940, 945 (9th Cir. 1980) (conflicting defenses do 
not require severance, even if defendants blame one another, when jury instructions eliminated any 
prejudice), cer/. denied, 449 U.S. 1093 (1981).

930. Compare United States v. Sampol, 636 F.2d 621, 644-47 (D.C. Cir. 1980) (confusion occurring 
when indictment named defendant in connection with crime with which he was not charged and when 
witness at trial identified codefendant by name while pointing at defendant mandated severance) and 
United States v. Diaz-Munoz, 632 F.2d 1330, 1337 (5th Cir 1980) (confusion caused by nineteen 
counts, three defendants, and more than two hundred exhibits in two-week trial sufficient to require 
severance) with United States v. Kendricks, 623 F.2d 1165, 1168 (6th Cir 1980) (per curiam) (offenses 
properly tried together when no risk of confusion to jury) and United States v. Tousant, 619 F.2d 810, 
813 (9th Cir. 1980) (per curiam) (no merit to claim that joint trial confused jury when facts of case 
uncomplicated).

93!. See United States v. Harris, 635 F.2d 526, 527 (6th Cir. 1980) (cumulation of evidence did not 
confuse jury when defendant acquitted of two of three counts), cert, denied, 50 U.S.L.W. 3245 (U.S. 
Oct. 6, 1981); United States v. Diaz-Munoz, 632 F.2d 1330, 1337 (5th Cir. 1980) (although cumulation 
of evidence alone insufficient to establish prejudicial misjoinder, confusion resulting from two week 
trial involving three defendants, nineteen counts, and over 200 exhibits sufficient).

932. See United States v. Karas, 624 F.2d 500, 503 (4th Cir.) (mere assertion that jury determined 
tuilt by considering evidence against codefendant held insufficient to establish prejudice), cert, denied.

49 U.S. 1078 (1980); United States v. Staller, 616 F.2d 1284, 1294 n.l 1 (5th Cir.) (same), cert, denied. 
449 U.S. 869 (1980).

933. See, e.g., United States v. Escalante, 637 F.2d 1197, 1201 (9th Cir.) (prime consideration in 
assessing prejudicial effect of joint trial is whether jury can compartmentalize evidence as it relates to 
separate defendants), cert, denied, 449 U.S. 856 (1980); United States v. Sampol, 636 F.2d 621, 645-47 
(D C. Cir. 1980) (unreasonable to assume jury can compartmentalize evidence when association of 
which defendant a member linked to crime with which defendant not charged, and witness at trial 
identified codefendant by name while pointing at defendant); United States v. Hedman, 630 F.2d 1184, 
1200 (7th Cir. 1980) (severance properly denied; question on appeal is whether jury had capacity to 
keep evidence relevant to each defendant separate), cert, denied, 101 S. Ct. 1481 (1981); United States v 
Bright, 630 F.2d 804, 813 (5th Cir. 1980) (motion for severance properly denied when defendant failed 
to prove jury unable to make individual guilt determinations).

Codefendants’ inconsistent defenses are prejudicial only when they are ir
reconcilable or mutually exclusive,928 or might mislead or confuse the jury.929 
Confusion of the jury as a result of joinder constitutes compelling prejudice 
sufficient to mandate severance.930 In order to establish that the jury was con
fused by the evidence, however, a defendant must do more than allege an ex
cess of evidence931 or that the jury considered evidence that was admissible 
only against a codefendant when determining the guilt of the defendant.932 
Reviewing courts focus on whether the jury was able to compartmentalize the 
evidence in deciding whether multiple counts or defendants confuse the 
jury.933 Among the factors considered are whether evidence admitted at the 
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joint trial would have been admissible at a separate trial,934 whether curative 
instructions eliminated any potential for prejudice,935 and whether the jury 
acquitted the defendant of one of the charges,936 or acquitted one defendant 
while convicting others on a particular charge.937

A defendant may request severance of offenses on the ground that he would 
have testified on his own behalf on some counts if he were protected from 
testifying on others.938 To obtain severance on these grounds, a defendant 
must show that he has important testimony on one count and a strong need to 
refrain from testifying on another.939 A defendant also may demonstrate 
prejudice sufficient to compel severance of defendants by showing that at a 
separate trial his codefendant could provide exculpatory testimony but at a 
joint trial the codefendant would invoke the fifth amendment.940 Courts apply 
a strict standard in reviewing this assertion of prejudice, however, requiring 
the defendant to establish a bona fide need for the testimony, the testimony’s 
exculpatory nature and effect,941 and the substantial likelihood that the code
fendant would testify at a separate trial.942 In Bruton v. United States?** the

934. See United States v. Harris, 635 F.2d 526, 527 (6th Cir. 1980) (joinder no more prejudicial than 
admitting same evidence in separate trials), cert, denied. 50 U.S.L.W. 3245 (U.S. Oct. 6, 1981); United 
States v. Aljouny, 629 F.2d 830, 843 (2d Cir. 1980) (no prejudice when all or substantially all evidence 
admitted at joint trial would have been admissible at separate trials), cert, denied, 449 U.S. 1111 (1981).

935. See, e.g.. United States v Burreson, 643 F.2d 1344, 1347 (9th Cir.) (instructions to jury to con
sider evidence separately for each defendant sufficient to avoid potential prejudice in joint trial of 
defendants involved in separate but interconnected fraudulent transactions), cert, denied, 50 U.S.L.W. 
3247 (U .S. Oct. 6. 1981); United States v. Boone, 641 F.2d 609, 613 (8th Cir.) (proper and adequate jury 
instructions eliminated possibility that jury considered evidence of codefendant’s activities or extrajudi
cial statements against defendant), cert, denied, 50 U.S.L.W. 3246 (U.S. Oct. 6, 1981); United States v. 
Hedman, 630 F 2d 1184, 1200 (7th Cir. 1980) (repeated instructions to jury to consider defendants 
separately mitigated concern over spillover of evidence), cert, denied, 101 S. Ct. 1481 (1981); United 
States v. Colatriano, 624 F.2d 686, 688 (5th Cir. 1980) (specific instruction to jury that defendant not 
charged with assault eliminated possibility of jury confusion); United States v. Karas, 624 F.2d 500, 504 
(4th Cir. 1980) (instructions to jury to consider evidence only in regard to defendant against whom it 
was admitted eliminated possibility of prejudice), cert, denied, 449 U.S. 1078 (1981); cf. United States v. 
Sampol, 636 F.2d 621, 647 (D C. Cir. 1980) (testimony about murder with which defendant not charged 
linking crime to association of which defendant was member so emotional that instructions to jury not 
to consider evidence in regard to defendant ineffective to cure prejudice).

936. United States v. Brim, 630 F.2d 1307, 1310 (8th Cir. 1980) (acquittal of defendant on one charge 
indicates jury’s ability to compartmentalize evidence).

937. See United States v. Burreson, 643 F.2d 1344, 1347 (9th Cir.) (that one or more defendants 
found guilty and another found not guilty on same charge reflects jury's adherence to instructions to 
consider evidence separately for each defendant), cert, denied, 50 U.S.L.W. 3247 (U.S. Oct. 6. 1981); 
United States v. Hedman, 630 F.2d 1184, 1200 (7th Cir. 1980) (acquittal of one defendant on one count 
indicates jury able to separate evidence), cert, denied, 101 S. Ct. 1481 (1981).

938. See United States v. Armstrong, 621 F.2d 951, 954 (9th Cir. 1980) (denial of severance appealed 
because defendant willing to testify only about two robberies but denial forced him to testify about 
third).

939. See id. (severance properly denied because defendant failed to show existence of important 
testimony on other counts).

940. See Abbott v. Wainwright, 616 F.2d 889, 890 (5th Cir. 1980) (per curiam) (severance improperly 
denied when defendant’s affidavits set out codefendant’s specific exculpatory testimony, which would 
be available only if separate trials held).

941. See United States v. Garcia, 647 F.2d 794, 795-96 (8th Cir. 1981) (not reversible error to deny 
motion for severance when defendant failed to demonstrate exculpatory effect of codefendant’s 
testimony).

942. See United States v. Duzac, 622 F.2d 911, 912 (5th Cir.) (demal of severance proper when 
defendant asserted that codefendant “might have elected to testify” had separate trials been held), cert, 
denied, 449 U.S. 1012 (1980).

943. 391 U.S. 123 (1968).
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Supreme Court held that the defendant’s sixth amendment right to confronta
tion may be violated by introduction of a nontestifying codefendant’s extraju
dicial statement inculpating the defendant.944 When a Bruton problem occurs, 
therefore, a court may sever the trial945 or excise all portions of the codefend
ant’s statement relating to the defendant.946

To obtain severance under rule 14, a defendant must move before trial to 
sever on the basis of misjoinder.947 Failure to renew a motion for severance at 
the close of the government’s case or at the conclusion of all evidence may 
preclude a defendant from alleging prejudice resulting from misjoinder on ap
peal.948 Additionally, rule 13 grants the trial judge the discretion to consoli
date the trial of defendants or offenses if joinder originally would have been 
proper.949

BAIL

The eighth amendment provides that “[ejxcessive bail shall not be required 
. . . ,”950 Thus, bail set at an amount higher than reasonably necessary to 
ensure the defendant’s presence at trial is “excessive” under the eighth amend
ment.951 The Constitution, however, does not require that the opportunity for 
bail be available in all cases.952 Last term in Finetti v. Harris,953 the Second

944. Id. at 126. The court noted that in these circumstances curative jury instructions are insuffi
cient. Id at 129. See United States v. Burreson, 643 F.2d 1344, 1349 (9th Cir.) (assuming applicability 
of Bruton, testimony of codefendant properly admitted when references to defendant did not directly 
implicate him), cer/. denied, 50 U.S L.W. 3247 (U.S. Oct. 6, 1981); United States v. Sampol, 636 F.2d 
621, 648-49 (D C. Cir. 1980) (refusal to allow cross-examination of codefendant on inculpatory state
ment introduced into evidence a factor in reversing denial of severance).

945. See United States v. Rubin, 609 F.2d 51, 65 (2d Cir. 1979) (court properly granted government’s 
motion for severance when government wanted to introduce pretrial confession inculpating codefend
ants), affd on other grounds, 449 U.S. 424 (1981).

946. See United States v. Hernandez, 608 F.2d 741, 749 (9th Cir. 1979) (denial of severance proper 
because all references to nonconfessing defendants deleted before postarrest statement admitted).

947. See United States v. Scotto, 641 F.2d 47, 57 (2d Cir. 1980) (failure to make rule 8(b) motion 
before trial precludes raising question on appeal); United States v. Perkins, 633 F.2d 856, 860 (8th Cir. 
1981) (failure to object to joinder before, during, or at close of trial constitutes waiver); United States v. 
Hedman, 630 F.2d 1184, 1200 (7th Cir. 1980) (failure to contest joinder prior to trial waives right to 
raise misjoinder on appeal), cert, denied, 101 S. Ct. 1481 (1981).

948. See United States v. Brim, 630 F.2d 1307, 1309-10 (8th Cir. 1980) (defendant waived right to 
appeal joinder question by failing to renew motion for severance at end of government case or at 
conclusion of all evidence); United States v. Hedman, 630 F.2d 1184, 1200 (7th Cir. 1980) (motion for 
severance timely when filed before trial and subsequently renewed), cert, denied, 101 S. Ct. 1481 (1981).

949. Fed. R. Crim. P. 13. Even if two counts are based on the same acts and the same course of 
conduct, a trial court is not required to consolidate counts or to force the government to elect between 
them, but may exercise its discretion based on its evaluation of the potential prejudice. See United 
States v. Wasserteil, 641 F.2d 704, 709 (9th Cir. 1981) (no serious prejudice to defendants from charging 
separate smuggling counts although both counts based upon same acts and course of conduct).

950. U.S. Const, amend. VIII.
951. Suck v. Boyle, 342 U.S. 1, 5 (1951); see United States v. Beaman, 631 F.2d 85, 86 (6th Cir. 1980) 

(test for excessiveness not whether defendant financially capable of posting bond but whether amount 
of bail reasonably calculated to assure defendant’s presence at trial). The defendant may waive a due 
process challenge to excessive bail by pleading guilty Lambert v. United States, 600 F.2d 476, 477-78 
(5th Cir. 1979).

952. Carlson v. Candon, 342 U.S. 524, 545 (1952) (eighth amendment does not provide right to bail 
in all cases); Atkins v. Michigan, 644 F.2d 543, 549 (6th Cir. 1981) (eighth amendment prohibition 
against excessive bail does not require that all persons awaiting trial be released on bail); United States 
v. Beaman, 631 F.2d 85, 86 (6th Cir. 1980) (right to bail prior to conviction not absolute under eighth 
amendment); Finetti v. Harris, 609 F 2d 594, 597, 599 (2d Cir. 1979) (no absolute constitutional right to 
bail pending appeal); cf. Sistrunk v. Lyons, 646 F.2d 64, 73 (3d Cir. 1981) (upholding state decision 
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Circuit stated that although there is no federal constitutional right to bail 
pending appeal of a state conviction; if a state does provide bail, the eighth and 
fourteenth amendments require that it not be denied arbitrarily or unreasona
bly.* 953 954 A state court’s failure to articulate its reasons for denying bail pending 
appeal, however, does not render that decision arbitrary per se.955 Instead, 
federal courts require defendants who challenge state court denials of bail to 
show that no rational basis exists in the record for denial.956

denying bail in capital case); Jenkins v. Harvey, 634 F.2d 130, 131 (4th Cir. 1980) (denial of right to bail 
pending appeal does not violate due process because state statute prohibited bail to defendants sen
tenced to death, life imprisonment, or prison terms over ten years, and state supreme court reviewed 
decision denying bail); Luther v. Molina, 627 F.2d 71, 76 (7th Cir. 1980) (parolee has no constitutional 
right to release on bail pending revocation hearing). But see Cobb v. Aytch, 643 F.2d 946, 958 (3d Cir. 
1981) (dictum) (eighth amendment prohibition against excessive bail, together with sixth amendment 
right to speedy trial, imposes affirmative duty on states to minimize interference with pretrial detainee’s 
liberty).

953. 609 F.2d 594 (2d Cir. 1979).
954. Id. at 599. The court cited its decision in Goodman v. Kehl, 456 F.2d 863, 868 (2d Cir. 1972), 

which held that there is no constitutional distinction between excessive bail and the denial of bail 
without legitimate reasons. Finetti v. Harris, 609 F.2d at 599.

955. See Jenkins v. Harvey, 634 F.2d 130, 132 (4th Cir 1980) (established principles of comity and 
federalism preclude federal court from requiring explanation of reasons for stale court’s denial of bail 
pending appeal) (citing Finetti v. Harris, 609 F.2d 594 (2d Cir. 1979), and Walker v. Twomey, 484 F.2d 
874 (7th Cir. 1973)). But cf. Atkins v. Michigan, 644 F.2d 543, 550 (6th Cir. 1981) (due process violated 
by failure of state court of appeals to provide reasons for twice cancelling pretrial bail) The Fourth 
Circuit in Jenkins v. Harvey observed that although an explanation for denying bail is both helpful and 
advisable, it is not required by the Constitution. 634 F.2d at 132. Upon examining the record, the court 
ruled that Jenkins’ conviction for “serious and despicable crimes” was enough to justify denial of bail. 
Id. at 131-32. The court noted that when a federal appellate court reviews the denial of bail by a 
federal district court in a federal prosecution, federalism is not a concern and therefore it is appropriate 
to require the court to explain the reasons for the denial. ld.\ Fed. R. App. P. 9(b).

956. Finetti v. Harris, 609 F.2d 594, 601 (2d Cir. 1979); see Atkins v. Michigan, 644 F.2d 543, 549 
(6th Cir 1981) (petitioner must demonstrate exhaustion of state remedies when right to reasonable bail 
asserted by way of habeas corpus).

957. Stack v. Boyle, 342 U.S. 1, 4 (1951); United States v. Powell, 639 F.2d 224, 225 (5th Cir. 1980), 
cert, denied, 50 U.S.L.W. 3247 (U.S. Oct. 6, 1981); United States v. Parr, 594 F.2d 440, 442 (5th Cir. 
1979).

958. 18 U.S.C. §§ 3041, 3141-3143, 3146-3152 (1976).
959. Id. at § 3146(a). Arthur L. Beeley, who in 1927 conducted the first comprehensive empirical 

study of bail, concluded that twenty percent of all persons arrested were unable to post bail in the 
amount set, and that arrestees rarely were released on personal recognizance. A. Beeley, The Bail 
System in Chicago 29, 155 (1927). Beeley’s pioneer study laid the groundwork for future criticism of 
a money bail system. Preface to A. Beeley. The Bail System in Chicago, at v (1927, reprinted in 
1966), see Foote Compelling Appearance in Court: Administration of Bail in Philadelphia, 102 U. Pa. L 
Rev. 1031. 1038 (1954) (according to 1952 study, bail often set with primary focus on nature of offense 
and little or no inquiry into defendant’s ability to post bond or likelihood of flight).

In 1960, the Manhattan Bail Project was organized to experiment with alternatives to the money bail 
system. Friedman, The Evaluation of Bail Reform, 7 Pol’y & Sci. 281, 285-86 (1976). The founders of 
the project were concerned with the problem of pretrial detention in overcrowded New York City 
institutions, especially as it related to those detained because they were too poor to raise bail. Id. The 
Beeley and Foote studies previously had suggested that as the detainee’s ties to the community become 
more extensive, the likelihood that he would return after pretrial release increased. Id. at 287. The 
Manhattan Bail Project staff, therefore, interviewed detained suspects to ascertain the extent of their 
community roots, including residences, families, jobs, etc., and recommended pretrial release on the 
accused’s own recognizance in appropriate cases. Id. at 287-89. Data collected by the Project suggested 
that community ties were at least as reliable a deterrant to flight as was a financial bond. Id. at 290-91. 

The purpose of requiring bail is to ensure the defendant’s presence at 
trial.957 The Bail Reform Act of 1966958 governs bail determinations in the 
federal courts.959 The Act requires a judicial officer to set the conditions of 
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release at a bail hearing.960 Also, the judge must release an accused awaiting 
trial for a noncapital crime either on personal recognizance or upon execution 
of an unsecured appearance bond, unless the judge determines that release will 
not reasonably assure the defendant’s appearance at trial.961 If the judge 
makes such a determination, he may impose other conditions of release 
designed to ensure the defendant’s appearance.962

By 1965 over fifty programs for release on personal recognizance existed around the country. Id. at 
301-02.

Congressional hearings on proposed revisions to the bail laws have focused on the inequities of a 
money bail system See Federal Bail Procedures: Hearings on S. 1357, S. 646, S. 647 and S 648 Before 
the Subcomm, on Constitutional Rights and the Subcomm, on Improvement in Judicial Machinery of the 
Senate Comm, on the Judiciary. 89th Cong., 1st Sess. 2 (1965) (statement of Sen Ervin) (serious consti
tutional questions raised because presumably innocent persons confined before trial and efforts to prove 
innocence hampered merely because of financial inability to post bail).

Congress designed the Bail Reform Act of 1966 to “revise the practices relating to bail to assure that 
all persons, regardless of their financial status, shall not needlessly be detained pending their appear
ance to answer charges, to testify, or pending appeal, when detention serves neither the ends of justice 
nor the public interest.” Pub L. No. 89-465, § 2(b), 80 Stat. 214 (1966). The Act created two important 
changes in federal bail law. First, in noncapital cases pretrial release, either upon personal recogni
zance or upon execution of an unsecured appearance bond, is required unless appearance of the ac
cused is not reasonably assured. 18 U.S.C. § 3146(a) (1976). Second, the Act mandates that no person 
shall be denied pretrial release solely because of indigency. See id. § 3146(b) (in determining condi
tions of release judicial officer shall consider several factors, including financial resources). Thus, by 
favoring release of the accused, the Act attempts to eliminate wealth as the determining factor in pre
trial release opportunities.

960. 18 U.S.C. §§ 3146, 3148 (1976). A bail hearing is a judicial, not an administrative, proceeding. 
United States v. Abrahams, 604 F.2d 386, 393 (5th Cir. 1979). A statement made by a defendant at a 
bail hearing may be admissible against him at trial if proper warnings are given. United States v. 
Dohm, 618 F.2d 1169, 1173-74 (5th Cir. 1980). But cf. Simmons v. United States, 390 U.S. 377, 390 
(1968) (defendant's testimony at suppression hearing inadmissible to establish guilt at trial).

961. 18 U.S.C. § 1346(a) (1976).
962. Id. §§ 3146(a)(I)-3146(a)(5). The judicial officer must impose the first of the specified condi

tions that reasonably will assure the defendant's appearance at trial. Id. § 3146(a). If no single condi
tion provides that assurance, the court may impose a combination of the specified conditions. Id. The 
judicial officer may:

1) place the person in the custody of a designated person or organization agreeing to super
vise him; 2) place restrictions on the travel, association, or place of abode of the person during 
the period of release; 3) require the execution of an appearance bond in a specified amount 
and the deposit in the registry of the court, in cash or other security as directed, of a sum not 
to exceed 10 per centum of the amount of the bond, such deposit to be returned upon the 
performance of the conditions of release; 4) require the execution of a bail bond with suffi
cient solvent sureties, or the deposit of cash in lieu thereof; or 5) impose any other condition 
deemed reasonably necessary to assure appearance as required, including a condition requir
ing that the person return to custody after specified hours.

Id.
963. Id. § 3146(b). The judicial officer must consider not only the nature of the offense charged, but 

also the weight of the evidence against the accused, and the accused’s family ties, employment, financial 
resources, character and mental condition, length of residence in the community, record of convictions, 
and record of appearance at court proceedings. Id.

964. 18 U.S.C. § 3146(a) (1976); United States v. Beaman, 631 F.2d 85, 87 (6th Cir. 1980).
965. See 18 U.S.C. § 3146(a) (1976).
966. See 18 U.S.C. §§ 3147(a), 3147(b) (1976) (setting forth requirements for appeal from conditions 

The Act also specifies the facts a judicial officer must consider in determin
ing which conditions of release to impose.963 In a noncapital case, the court 
may not consider the likelihood that the defendant will commit other crimes964 
or pose a danger to the community.965 Additionally, under the Act a person 
accused of a noncapital offense may not be entitled to appeal conditions of his 
release.966
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The Bail Reform Act provides that in capital cases the court must treat the 
accused as it would in noncapital cases, unless the court has reason to believe 
that none of these conditions will reasonably ensure that the defendant will not 
flee or pose a danger to the community.967 If the court cannot devise condi
tions that will provide such assurance it may order the defendant to be de
tained.968 Once a court has committed a person to pretrial detention, it may 
continue to subject him to the restrictions and conditions of the detention facil
ity as long as the restrictions do not amount to punishment or otherwise violate 
the Constitution.969

of release); United States v. Skipper, 633 F.2d 1177, 1180 (5th Cir 1981) (conditions of release should 
be appealed upon imposition).

967. 18 U.S.C. § 3148 (1976); see United States v. Provenzano, 605 F.2d 85, 87, 90 (3d Cir. 1979) 
(requirement that court consider defendant’s potential danger reflects congressional attempt to recon
cile defendant’s interest in freedom with society's interest in protecting community).

968. 18 U.S.C. § 3148 (1976).
969. Davis v. Smith, 638 F.2d 66, 68 (8th Cir. 1981) (detaining defendant in small, unsanitary “pun

ishment cell” violates eighth amendment).
970. Fed. R. Crim. P. 46(b); cf. United States v. Carr, 608 F.2d 886, 888-89 (1st Cir. 1979) (condi

tions of release remain in effect following indictment and throughout criminal proceedings because 
stipulated in bail bond).

971. Fed. R. App. P. 23(d); see United States v. Martinez, 613 F.2d 473, 478-79, 481-82 (3d Cir. 1980) 
(bail bond remained effective throughout pendency of direct appeal although mistakenly canceled by 
court clerk and subsequently reinstated by district judge).

972. See Fed. R. Crim P. 46(b) (same conditions imposed during trial unless court determines others 
necessary); Fed. R. Crim. P. 23(d) (same conditions imposed pending appeal unless special reasons for 
change shown to appellate court).

973. 18 U.S.C. § 3146(d) (1976).
974. Id. § 3146(e).
975. A number of bills relating to these subjects had been introduced as of August, 1981. The major

ity of these bills presage the Task Force’s recommendation that magistrates be permitted to deny bail to 
those accused of noncapital offenses whose release could pose a danger to the community. Task 
Force Report, supra note 1, at 50.

The proposed Bail Reform Act of 1981, introduced on July 31, 1981, is one such bill dealing with bail 
and pretrial detention. S. 1554, 97th Cong., 1st Sess. § 1 (1981), 127 Cong. Rec. S8923 (daily ed July 
31,1981). Three of the bill’s major provisions provide for: (1) pretrial detention of the accused if, after 
a hearing, it appears that no conditions will assure the safety of the community and that “there is a 
substantial probability that the person committed the offense for which he has been charged,” id. § 1, 
127 Cong. Rec. S8924; (2) detention pending appellate review of conviction unless the court finds, by 
“clear and convincing evidence,” that the defendant’s release is unikely to pose a danger to the commu
nity, id.; and (3) eliminating the use of surety bonds and money bail as methods of ensuring the de
fendant’s presence at trial, id.; 127 Cong. Rec. S8926 (daily ed. July 31, 1981) (remarks of Sen. 
Kennedy).

Other bills would authorize a court to consider danger to the community in setting conditions of 
pretrial release for persons accused of noncapital crimes. See, e.g., S. 953, 97th Cong., 1st Sess. § 801 
(1981), 127 Cong. Rec. S3772 (daily ed. April 9, 1981) (authorizing detention without bail of persons 

Pretrial conditions of release remain in effect through trial970 and direct ap
peal,971 unless the court determines that other conditions are necessary to en
sure the defendant’s appearance at trial.972 A person unable to meet the 
conditions of release who is detained twenty-four hours after the bail hearing 
is entitled to have the conditions reviewed by the judge who imposed them.973 
The judge who originally set these conditions may modify them at any time, 
but a prisoner detained because of the inability to meet any additional condi
tions is entitled to review.974

Preventive Detention. Bail and the related issue of pretrial detention
have been the subject of much recent congressional activity.975 In addition, on 
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August 17, 1981, the Attorney General’s Task Force on Violent Crime976 made 
its final recommendations to the Attorney General;977 Recommendation 38978 
and the commentary accompanying it979 concern amendments to the Bail Re
form Act.980 Under Recommendation 38, bail would be denied to three cate
gories of defendants: (1) those who are found by clear and convincing 
evidence to present a danger to particular persons or the community;981

considered to pose danger to community); S. 482. 97th Cong., 1st Sess. (1981), 127 Cong. Rec . S1326- 
27 (daily ed. Feb 17, 1981) (requiring detention of persons who would endanger community safety); S. 
440, 97th Cong.. 1st Sess. § 1 (1981), 127 Cong. Rec. SI 166 (daily ed. Feb. 6, 1981) (accused’s previous 
record of offenses involving violence to persons or property one factor to be considered in setting bail); 
H R. 3268, 97th Cong., 1st Sess. (1981), 127 Cong. Rec. H1549 (daily ed. April 28, 1981) (calling for 
improvement of criminal justice system, including bail); H R. 3006, 97th Cong., 1st Sess. (1981), 127 
Cong. Rec. Hl296 (daily ed. April 2, 1981) (authorizing consideration of danger to community in 
setting conditions for release).

The proposed Pretrial Services Act suggests another approach to the issue of bail and nretrial deten
tion. S. 923, 97th Cong., 1st Sess., 127 Cong. Rec. S3688-89 (daily ed. April 8, 1981). This bill would 
expand the existing pretrial services program from ten demonstration districts to all Federal districts. 
Id. § 102, 127 Cong. Rec. S3688 Pretrial services provide the court with information helpful to deter
mining appropriate release conditions and supervise persons released on bail to ensure that these condi
tions are met. 127 Cong. Rec. S3687 (daily ed. April 8, 1981) (remarks of Sen. Biden (for himself and 
Sen. Mathias)).

976. Task Force Report, supra note 1
977. Id, Preface at v.
978. Id at 50.
979. Id. at 50-53.
980. 18 U.S.C. §§ 3041, 3141-3143, 3146-3152, 3568 (1976).
981. Task Force Report, supra note 1, Recommendation 38(a), at 50. The majority of the Task 

Force supported this proposal as a means of dealing with dangerous defendants. Id. at 51. Two mem
bers of the Task Force opposed the recommendation, however, on the ground “that the ability to pre
dict future criminal behaviour has not been developed to the point where it is sufficiently reliable to be 
used for the purpose of denying bail.” Id at 51.

The Task Force recommendation applies only to the federal system because under the federal 
Speedy Trial Act, 18 U.S.C. §§ 3161-3174 (1976 & Supp 111 1979) defendants who are denied bail due 
to their danger to society would be detained for a relatively short time before the courts disposed of the 
underlying charges. Task Force Report, supra note 1, at 51.

982. Task Force Report, supra note 1, Recommendation 38(b), at 50. The Task Force suggested 
an additional provision setting a limit, such as ten years, on the period during which a person would be 
ineligible for bail. Id. at 52.

983. Id., Recommendation 38(c), at 50. The Task Force commented that high money bonds have 
proven to be an ineffective means of assuring the appearance of defendants who are engaged in highly 
lucrative criminal activity, are able to post huge sums of money to secure release, and are willing to 
forfeit these funds by fleeing the court’s jurisdiction. Id. at 52.

984. Id., Recommendation 38(d), at 51. The Task Force suggested that a sound standard for post
conviction release would provide, as a general rule, that release on bail would not be presumed for 
convicted persons sentenced to a term of imprisonment, and that release would be available only to 
defendants who demonstrate that their appeals are not frivolous and who provide convincing evidence 
that they will not flee or pose a danger to the community. Id. at 52-53.

985. Id, Recommendation 38(e), at 51. According to the Task Force, providing the government 
with the same right to appeal release decisions that defendants enjoy is “simply a matter of fairness and 
sound policy.” Id. at 53.

(2) those accused of a serious crime who previously, while in pretrial release 
status, committed serious crimes for which they were convicted;982 and
(3) those for whom no conditions of release are adequate to assure appearance 
at trial.983 In addition, the Report suggests that in the case of serious crimes, 
the Bail Reform Act should be amended (1) to abandon the presumption 
favoring release of convicted persons awaiting the sentencing or appeal;984
(2) to provide the government with the right to appeal release decisions;985
(3) to require that defendants refrain from criminal activity as a mandatory 
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condition of release;986 and (4) to make the penalties for bail jumping more 
closely proportionate to the original offense.987

986. Id., Recommendation 38(f), at 51.
987. Id., Recommendation 38(g), at 51 The Task Force noted that the five-year penalty for bail 

jumping may be ineffective in deterring flight by a defendant who faces a more severe penalty for the 
offense with which he is charged. Id. at 53.

988. See United States v. Bigelow, 544 F.2d 904 (6th Cir. 1976) (no congressional authorization for 
preventive detention in federal system); United States v. Edwards, 430 A.2d 1321, 1368 (D C. 1981) (en 
banc) (appendix) (D C. preventive detention statute unique).

989. 430 A.2d 1321, 1323-24 (D.C. 1981) (en banc).
990. Id. at 1325.
991. See 23 D.C. Code Ann. §§ 1321-1322 (1973).
992. 430 A.2d at 1331. The defendant challenged the statute as violative of his right to a fair trial, 

and challenged the hearing as violative of his rights to confrontation, cross-examination, and compul
sory process. Id.

993. Id. In response to the defendant's argument that the eighth amendment prohibition against 
excessive bail would be “surplusage” if the legislature were free to deny bail, the court stated that the 
amendment was directed to potential abuse of discretion by the judiciary rather than to limiting the 
legislative power of Congress. Id. at 1330.

994. Id. at 1331.
995. Id. at 1331-32. The Court distinguished between the purposes for pretrial detention and those 

for punishment. Pretrial detention, according to the court, is future-oriented because it seeks to curtail 
reasonably predictable future behavior, such as flight, intimidation of witnesses, or repetition of dan
gerous activities. Id. By contrast, punishment looks to prior acts. Id. at 1332. Additionally, the court 
observed that pretrial detention does not seek to rehabilitate the detainee, another purpose ordinarily 
associated with punishment schemes. Id. at 1333.

996. Id. at 1333 The court stated that the statute’s hearing procedures entitle the defendant to be 
represented by counsel, to present information, to testify, and to present witnesses in his own behalf. 
Id. at 1334. Furthermore, before the accused may be detained, the statute requires that: (1) there is 
“clear and convincing evidence” that the accused falls into the category of persons eligible for deten
tion, (2) there is no condition of release that will “reasonably assure" the safety of the community, and 
(3) there is a “substantial probability” that the accused is guilty of the offense. Id. at 1334.

The District of Columbia currently is the only jurisdiction in the United 
States with a preventive detention statute.988 989 This term, the District of Colum
bia Court of Appeals for the first time considered and upheld the constitution
ality of this statute. In United States v. Edwards'^ the defendant was charged 
with burglary, robbery, and sodomy,990 and was detained under the District’s 
preventive detention statute.991 The defendant challenged both the statute and 
the hearing it required on the ground that they violated his fifth amendment 
due process rights.992

In responding to this claim, the Edwards court first stated that neither the 
eighth amendment, historical evidence, nor the contemporary fundamental 
values implicit in the criminal justice system require recognition of a right to 
bail as a basic human right.993 The court then examined the argument that 
pretrial detention constitutes punishment and therefore cannot constitutionally 
be imposed before an adjudication of guilt.994 Finding that pretrial detention 
is regulatory rather than penal in nature, the Court of Appeals concluded that 
it may be imposed without triggering the full procedural protections of a crimi
nal trial under the fifth and sixth amendments.995 Finally, the court held that 
the hearing procedures set forth in the statute provided adequate due process 
safeguards.996

Bail Pending Sentencing or Appeal. A defendant awaiting imposition of
sentence or appeal from conviction must apply first to the district court for 
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release on bail.997 In all circumstances the defendant bears the burden of es
tablishing that he will neither endanger the community nor flee.998 For exam
ple, this term in United States v. Hawkins?99 the Fifth Circuit affirmed a 
denial of bail, despite the existence of factors tending to indicate that the de
fendant in fact would not have fled if released.1000 The district court had de
nied bail because of the possibility that the defendant, convicted of drug 
offenses, would continue trafficking in drugs while free on bail.1001 Signifi
cantly, however, although the Fifth Circuit agreed with the lower court’s ra
tionale for denying bail, the appellate court rejected the government’s 
contention that the defendant’s conviction for one drug conspiracy, standing 
alone, was a sufficient basis for concluding that the risk of repetition presented 
a danger to the community.1002

997. Fed. R. App P. 9(b); see United States v. Provenzano, 605 F.2d 85, 91 (3d Cir. 1979) (initial 
application to district court required because of trial court’s superior capacity to gather and sift perti
nent information).

998. Fed. R. Crim. P. 46(c); Fed. R. App. P. 9(c); United States v. Provenzano, 605 F.2d 85. 94-95 
(3d Cir. 1979).

999. 617 F.2d 59 (5th Cir.), cert, denied. 449 U.S. 952 (1980).
1000 See id. at 60 (defendant’s compliance with pretrial bail requirements, appearance at court pro

ceedings, family ties to community, and employment record indicated he would not flee).
1001. Id The district court concluded that the defendant had been part of a large and well financed 

drug operation, and had not produced any substantial evidence that he had severed his connection with 
the drug conspiracy. Id. at 61.

1002. Id But cf. United States v. Provenzano, 605 F.2d 85, 89 (3d Cir. 1979) (defendant’s general 
propensity to commit crime, even one that inflicts only pecuniary harm, creates risk of danger sufficient 
to warrant denial of bail).

1003. 18 U.S.C. § 3148 (1976); see United States v. Caron, 615 F.2d 920, 922 (1st Cir. 1980) (bail 
revoked during appeal because accused’s entrapment argument frivolous).

1004. Fed. R. App. P. 9(b).
1005. Id; see Sellers v. United States, 89 S. Ct. 36, 37-38 (Black, Circuit Justice. 1968) (decisions of 

district court and court of appeals denying bail entitled to respect, but Supreme Court Justice must 
make independent determination of applicant’s request); United States v. Provenzano, 605 F.2d 85. 92 
(3d Cir. 1979) (court of appeals must independently assess merits of application when bail denied pend
ing appeal).

1006. Fed. R. Crim P. 46(f); United States v. Powell, 639 F.2d 224, 224-25 (5th Cir.) (court not 
authorized to order payment of fine from bail funds when defendant had met all conditions of appear
ance bond), cert, denied, 50 U.S.L.W. 3247 (U.S. Oct. 6, 1981).

1007. United States v. Amend, 622 F.2d 782, 783-84 (5th Cir. 1980) (upholding forfeiture of bail 
bond that explicitly indicated surety’s intention to guarantee defendant’s surrender if appeal unsuccess
ful). But cf. United States v. Kodelja, 629 F.2d 1330, 1332 (9th Cir. 1980) (surety’s obligations and risks 
with respect to accused’s first arrest not increased by release of accused on bail following second arrest).

1008. 18 U.S.C. § 3150 (1976); Fed. R. Crim. P. 46(e)(1); see United States v. Parr. 594 F.2d 440. 444
(5th Cir. 1979) (bond forfeiture should bear reasonable relation to cost and inconvenience of regaining 
custody, length of delay caused by defendant’s default, willfulness of defendant’s breach, prejudice

A court may deny bail pending appeal if the appeal is frivolous or sought for 
delay.1003 If the court refuses bail or imposes conditions on release, however, 
it must state its reasons in writing.1004 Thereafter, the defendant is entitled to 
have a court of appeals, an individual circuit judge, or a Supreme Court Jus
tice independently assess the merits of the application for release.1005

When the defendant has satisfied the conditions of the bond, the court must 
exonerate the obligors and release any bail.1006 The terms of a bail contract 
are to be construed strictly in favor of the surety, who may not be held liable 
for any greater undertaking than that to which he has agreed.1007 Neverthe
less, if the defendant does breach any condition of a bond, the district court 
must declare a forfeiture1008 and may either revoke the bond,1009 or partially 



588 The Georgetown Law Journal [Vol. 70:547

or completely withhold remission.1010 The court of appeals will reverse only if 
the trial court abused its discretion in revoking bond1011 or failing to remit 
bail.1012 Additionally, if the defendant willfully fails to appear as required he 
may be fined or imprisoned.1013 Forfeiture of a bail bond, however, is not 
necessarily a condition precedent to a conviction for bail jumping.1014

DISCOVERY

Rule 16. Although there is no general constitutional right to discovery
in a criminal case,1015 rule 16 of the Federal Rules of Criminal Procedure1016 
provides for pretrial discovery in federal courts.1017 Under the rule, upon re

suffered by government, and public interest in ensuring defendant's appearance). Forfeiture may be set 
aside, however, if the district court concludes that justice does not require its enforcement. Fed. R. 
Crim. P. 46(e)(2). But see United States v. Skipper. 633 F.2d 1177, 1180 (5th Cir. 1981) (remission of 
forfeited bond while defendant remains at large would undermine bond's purpose of ensuring accused’s 
presence).

1009. See United States v. Farese, 611 F.2d 67, 68-69 (5th Cir. 1980) (per curiam) (revocation of 
bond proper when defendant leaves jurisdiction in violation of bond terms).

1010. Fed. R. Crim. P. 45(e)(2), (4); see United States v. Skipper, 633 F.2d 1177, 1180 (5th Cir. 1981) 
(remission of bail inappropriate when defendant remains at large); United States v. Pan, 594 F.2d 440, 
444 (5th Cir. 1979) (remission of substantially all of bond's value appropriate when defendant present 
for Inal, sentencing, and other proceedings and when failure to appear for bond revocation hearing 
only slightly inconvenienced court and prosecutors).

1011. See United States v. Farese, 611 F.2d 67, 68-69 (5th Cir. 1980) (per curiam) (not abuse of 
discretion to revoke bond when defendant violated bail term by failing to obtain permission to travel, 
despite defendant’s reliance on attorney’s advice).

1012. See United States v. Skipper, 633 F.2d 1177, 1180 (5th Cir. 1981) (appellate review limited to 
determining whether distict court’s decision against remitting forfeited bond was arbitrary and capri
cious); United States v. Parr, 594 F.2d 440, 444 (5th Cir 1979) (failure to remit major portion of bond 
abuse of discretion that shocks conscience; defendant appeared at all prior proceedings but missed 
bond revocation hearing because committed suicide).

1013. 18 U.S.C. § 3150 (1976). Bail jumping under section 3150 consists of five elements: (1) release 
pursuant to the Bail Reform Act, (2) requirement to appear in court, (3) awareness of required appear
ance, (4) failure to appear, and (5) willfulness in failure to appear United States v. McGill. 604 F.2d 
1252, 1254 (9th Cir. 1979), cert, denied, 444 U.S. 1035 (1980). A United States Marshall may be consid
ered an agent of the court for the purposes of section 3150. See United States v. Burleson, 638 F.2d 
237, 238 (10th Cir 1981) (when no discretionary action necessary United States Marshall considered 
agent of court; willful failure to appear before him violates § 3150); United States v. George, 625 F.2d 
1081, 1085 (3d Cir. 1980) (failure to appear before United States Marshall designated agent of court 
violates § 3150). Willfulness requires a specific intent to do an act that the law forbids; a general intent 
to commit the presumed act is not enough. Compare United States v. Wilson, 631 F.2d 118, 119-20 (9th 
Cir. 1980) (providing certified copies of bail order and minutes of proceedings in which court directed 
defendant to appear for sentencing and stating that defendant did not appear on specified date insuffi
cient to show willfulness), cert, denied, 50 U.S.L.W. 3300 (U.S. Oct. 6, 1981) with United States v. 
Phillips, 625 F.2d 543, 545 (5th Cir. 1980) (evidence that defendant significantly altered appearance, 
changed address, and failed to appear after being advised of future court dates sufficient to establish 
willfulness). Section 3146(c) of the Bail Reform Act contemplates the issuance of a warrant for the 
arrest of persons who violate conditions of bail. 18 U.S.C. § 3146(c) (1976). But see United Slates v. 
George, 625 F.2d 1081, 1085 (3d Cir. 1980) (section 3146(c) does not require issuance of formal warrant 
in all cases).

1014. See United States v. Phillips, 625 F.2d 543, 544-45 (5th Cir. 1980) (language of § 3150 does not 
reveal intent by Congress to make forfeiture of bail condition precedent to violation of statute); cf. 
United States v. Castaldo, 636 F.2d 1169, 1171-72 (9th Cir. 1980) (when defendant forfeited bond for

ftrevious nonappearance, subsequent failure to appear not indictable because defendant no longer “re
eased” pursuant to § 3150).

1015. Weatherford v. Bursey, 429 U.S. 545, 559 (1977).
1016. Fed. R. Crim. P. 16.
1017. Id.; Section 2255 Rules, supra note 1, rule 6(a) (in federal habeas corpus proceedings discovery 

available under both federal civil or criminal rules only upon judge's discretion, and only when cause 
shown); Smith v. United States, 618 F.2d 507, 509 (Sth Cir. 1980) (under rule 6(a), when defendant did 
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quest all of the relevant written or recorded pretrial statements by the defend
ant within the government’s control must be made available to the defendant 
for inspection and copying.* 1018 The government must provide similar access 
to the substance of the defendant’s oral statements, but only when the govern
ment intends to offer them into evidence at trial.1019 Additionally, a defend
ant's oral statements are subject to the disclosure requirement only when they 
are made in response to interrogation by a person the defendant knew to be a 
government agent at the time of questioning.1020

not make good cause showing, court did not abuse discretion in denying access to documents requested 
by federal prisoner who moved to vacate sentence); United States v. Balistrieri, 606 F.2d 216, 221 (7th 
Cir. 1979) (although plaintiff normally entitled to civil discovery rules in coram nobis motion, due to 
scope of request, nature of allegations, and delay, within trial court’s discretion to apply Federal Rules 
of Criminal Procedure), cert, denied, 446 U.S. 917 (1980).

1018. Fed. R. Crim. P. 16(a)(1)(A); United States v. Disston, 612 F.2d 1035, 1037-38 (7th Cir. 1980) 
(codefendant’s statements outside scope of rule 16(a) because not relevant to major issue at trial and 
trial judge had discretion to limit rule to defendant’s statements).

1019. Id, cf. United States v. Brown, 644 F.2d 101, 103 (2d Cir. 1981) (withholding of police report 
concerning defendant’s prearrest phone call not prejudicial error because defense attorney aware of call 
one week before voice comparison testimony offered). This is required even if the government plans to 
use the defendant’s statement only for rebuttal. See United States v. Mitchell, 613 F.2d 779, 781-82 
(10th Cir.) (although disclosure required when oral statement to be used to impeach defendant in rebut
tal, no prejudice resulted because trial court sustained objection to question based on prior statement 
and defense did not request cautionary jury instruction), cert, denied, 445 U.S. 919 (1980).

1020. Fed. R. Crim. P. 16(a)(1)(A); see United States v. Navar, 611 F.2d 1156, 1158 (5th Cir. 1980) 
(per curiam) (disclosure of defendant’s two oral statements made to DEA agent at drug sale not re
quired because one was made without knowledge that listener was agent and other was voluntary, 
spontaneous, and not in response to interrogation).

1021. Fed. R. Crim. P. 16(a)(1)(B).
1022. See United States v. Duncan, 598 F.2d 839, 856-57 (4th Cir.) (although prosecutor’s “open-file 

policy” prohibiting copying of tape recordings obtained from defendant did not satisfy rule 16. admis
sion of tapes not reversible error because defense allowed to listen to tapes, authenticity not questioned, 
and other evidence sufficient), cert, denied, 444 U.S. 871 (1979); cf. United States v. Armstrong. 621 
F.2d 951, 954-55 (9th Cir. 1980) (although inspection of private buildings and places not covered by 
rule 16 because not within government control, possession or custody, trial court has discretion under 
rule 57(b) to order discovery in any lawful manner).

1023. Fed. R. Crim. P. 16(a)(1)(C); see United States v. Rhoads, 617 F.2d 1313, 1319 (8th Cir. 1980) 
(government not required to disclose bank records of transactions by defendant because not intended 
for use in state’s case in chief, not obtained from or belonging to defendant, and not material to prepa
ration of defense).

1024. Fed. R. Crim. P. 16(a)(1)(D); cf. United States v. Berry, 636 F.2d 1075, 1082 (5th Cir.) (right 
to obtain test results or reports under 16(a)(1) does not include access to personal work notes of govern
ment scientist or generally available reference material), cert, denied, 50 U.S.L.W. 3301 (U.S. Oct. 20, 
1981).

1025. Fed. R. Crim. P. 16(b); see United States v. Bump, 605 F.2d 548, 552 (10th Cir. 1979) (al

Under rule 16 the defendant also may discover his prior criminal record.1021 
Similarly, the defendant must be able to inspect and copy documents or other 
tangible objects within the government’s control1022 if the government intends 
to use them in its case-in-chief, if they belong to or were obtained from the 
accused, or if they otherwise are material to the preparation of the defense.1023 
Furthermore, the government must disclose the results of medical or scientific 
tests within its control when the information will be relied upon by the govern
ment at trial or is material to the defense.1024 A defendant requesting discov
ery of physical evidence or of medical and scientific test results must allow the 
government to discover similar items that the defense intends to introduce at 
trial.1025
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Last term, in United States r Jensen,1026 the Tenth Circuit further described 
the prosecutor’s duty to disclose evidence under rule 16.1027 The court ob
served that the prosecutor does not necessarily meet this duty by producing 
everything intended for use at trial and within the government’s possession.1028 
Instead, the prosecutor has “some duty” to undertake interagency discovery, 
which it may be satisfy by searching investigatory files on the defendant held 
by police and governmental agencies.1029 The court, however, declined to de
cide the extent of this obligation.1030

lowing prosecutor to discover records that defense intends to introduce at trial under rule 16(b) not 
unlawful interference with defendant’s fifth or sixth amendment rights).

1026. 608 F.2d 1349 (10th Cir. 1979).
1027. Id. at 1357-58 (10th Cir. 1979) (although rule 16 requires government to search agency and 

police files for information about defendant, not reversible error to deny such discovery when existence 
of evidence favorable to defendant doubtful and little likelihood evidence would affect outcome of 
trial).

1028. Id. at 1357.
1029. Id.
1030. Id
1031 Fed. R. Crim P. 16(a)(2).
1032. Id. 16(b)(2).
1033. Id. 16(a)(2), (b)(2).
1034. Id. 16(b)(2).
1035. Id. 16(a)(2).
1036. The Jencks Act, 18 U.S.C. § 3500 (1976), provides that after a government witness has testified 

on direct examination the defendant may discover the witness' pretrial statements that relate to the 
subject matter of the testimony. Id. § 3500(b). See notes 1088-114 infra and accompanying text (dis
cussing provisions of Jencks Act). Rule 16(a)(3) specifically states, however, that rule 16 does not gov
ern discovery of transcripts of grand jury testimony, except that the defendant’s own grand jury 
testimony is discoverable under rule 16(a)(1)(A). Fed. R Crim. P. 16(a)(3).

1037. See, eg.. Weatherford v Bursey, 429 U.S. 545, 559 (1977) (no requirement that prosecution 
reveal names of all witnesses unfavorable to defendant); United States v. Sukumolachan, 610 F.2d 685, 
688 (9th Cir. 1980) (per curiam) (dictum) (government not required to furnish defendant with list of 
witnesses in noncapital case); United States V. Cook, 608 F.2d 1175, 1181 (9th Cir. 1979) (government 
has no duty either to identify witnesses or to deliver them for informal pretrial interview in noncapital 
case), cert. denied, 444 U.S. 1034 (1980); cf. United States v. Dark, 597 F 2d 1097, 1099 (6th Cir.) (per 
curiam) (withholding of government witnesses’ returned subpoenas from case file, thereby preventing 
defense from learning who will testify, does not require exclusion of testimony because government has 
no duty to identify witnesses), cert, denied. 444 U.S. 927 (1979). By contrast, a defendant charged with 
a capital offense may discover lists of prospective government witnesses. 18 U.S.C. § 3432 (1976).

1038. Fed. R. Crim. P 16(a)( 1 )(A)-16(a)( 1 )(D); see United States v. Norton, 639 F.2d 427, 429-30 
(8th Cir 1981) (failure of government to identify witnesses pursuant to pretrial agreement did not 
violate due process because one week before trial defense knew government would call new witnesses, 
but failed to request their identity, seek continuance, or inform court until day of trial); United States v. 

Rule 16 provides protection against the discovery of the work product of 
both the government1031 and the defendant.1032 Work product includes re
ports, memoranda, or other internal documents made by the defendant, the 
defense attorney, or the prosecutor in connection with the investigation, de
fense, or prosecution of the case.1033 In addition, the rule protects from gov
ernmental discovery statements made by the defendant to his agents or 
attorneys as well as statements made by government or defense witnesses to 
the defendant or his representatives.1034 Similarly, the rule does not authorize 
the defendant to discover statements made by government witnesses1035 except 
as provided under the Jencks Act.1036 Furthermore, a defendant in a noncapi
tal case cannot discover lists of prospective government witnesses.1037

To obtain discovery the defendant must request the information in a timely 
fashion.1038 Upon a sufficient showing by the government or the defendant, 
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the court may order that discovery be denied, restricted, or deferred, or make 
such other order as is appropriate.1039 In addition, a third party may have 
standing to seek a protective order limiting a defendant’s discovery of docu
ments provided by the third party to a grand jury.1040 If a party fails to com
ply with a discovery request, the court may order production of the 
undisclosed material, grant a continuance, prohibit the party from introducing 
evidence not disclosed, or enter such order as it deems just.1041 A rule 16 vio
lation by the government constitutes grounds for reversal if the defendant can 
demonstrate substantial prejudice.1042 1043

Kail. 612 F.2d 443, 448-49 (9th Cir. 1979) (trial court’s limitation of discovery not abuse of discretion in 
violation of due process because defendant failed to make request until day before trial), cert, denied. 
446 U.S 953 (1980). But see United States v. Jensen, 608 F.2d 1349, 1356-57 (10th Cir. 1979) (although 
judge may limit time for discovery, rule 16 does not; therefore, motion to compel discovery made three 
weeks before trial not untimely).

1039. Fed. R Crim. P. 16(d)(1); see United States v. Kail, 612 F.2d 443. 448-49 (9th Cir. 1979) (trial 
judge did not err in restricting discovery when defendant made request one day before trial), cert, 
denied. 446 U.S. 953 (1980).

1040. See United States v. RM1 Co., 599 F.2d 1183, 1188, 1190 (3d Cir. 1979) (third-party corpora
tion’s allegation that its records were confidential valid reason for trial court to limit or deny discovery).

1041 Fed. R Crim. P 16(d)(2); see United States v. Sukumolachan, 610 F.2d 685, 687-88 (9th Cir. 
1980) (per curiam) (although defendant’s inculpatory statement properly excluded from government’s 
case in chief because not disclosed until day of trial, permissible to use statement for impeachment 
because defendant had time following disclosure to decide whether to take stand or prepare rebuttal)

1042 See United States v. Ible, 630 F.2d 389, 395-97 (5th Cir. 1980) (failure to disclose appellant’s 
prior oral statement to federal agent revealing knowledge of and intent to commit crime requires rever
sal of conviction because these were most critical issues in case); cf. United States v. De Weese, 632 F 2d 
1267, 1272 (5th Cir. 1980) (because no showing of substantial prejudice, not reversible error for trial 
court to permit testimony by crucial witness whose existence government did not disclose until one day 
before trial), cert, denied, 50 U.S.L.W. 2250 (U.S. Oct. 6, 1981). See also United States v. Peters, 625 
F.2d 366, 369 (10th Cir. 1980) (failure to disclose statement by defendant to FBI during investigaton not 
prejudicial because statement neither relevant to crime, beneficial to defense, nor relied upon at trial); 
United States v. Armstrong, 621 F.2d 951, 954-55 (9th Cir. 1980) (harmless error to deny subpoena 
pursuant to rule 16(a)(1)(C) for purposes of establishing scientifically based defense because scientific 
method proposed speculative and appellant cited no authority favoring admission of evidence based on 
that method).

The decision of a magistrate denying a rule 16 discovery motion is not directly appealable See 
United States v Renfro, 620 F.2d 497, 499-500 (5th Cir. 1980), cert, denied. 449 U.S. 921 (1981). In 
Renfro, the Fifth Circuit held that a defendant must make his pretrial objections to a magistrate’s 
discovery rulings in a timely motion to the district court or lose his right to challenge those rulings on 
post-trial appeal. Id.

1043. 373 U.S. 83 (1963).
1044. Inculpatory evidence need not be disclosed. Cf. Arnold v. Wyrick, 646 F.2d 1225, 1228 (8th 

Cir. 1981) (government not required to disclose testimony that is neither exculpatory nor material); 
Preacher v. Estelle, 626 F.2d 1222, 1224 (5th Cir. 1980) (government not required to disclose photos 
used to identify defendant because not favorable evidence).

1045 373 U.S. at 87. In Brady the Court held that the prosecution’s failure to disclose an accom
plice’s confession denied the defendant evidence material to punishment and thus violated his right to 
due process under the fourteenth amendment. Id.

1046. See United States v. Steffen, 641 F.2d 591, 594-95 (8th Cir, 1981) {Brady rule inapplicable to 
financial reports of which defendant bank president had personal knowledge and to which defense 
attorney had access); r/ United States v. Brown, 628 F.2d 471, 473 (5th Cir. 1980) (that undisclosed 

Prosecutor’s Duty to Disclose Evidence. In Brady v. Marylandthe
Supreme Court held that a prosecutor’s failure to disclose evidence favorable 
to an accused,1044 who specifically requests it, violates the defendant’s right to 
due process when the evidence is material to guilt or punishment.1045 Prosecu
tors, however, have no duty under Brady to disclose evidence available to the 
defense.1046 This term the courts applied the Brady rule to cases involving 
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promises of leniency to government witnesses,1047 1048 1049 perjury by government wit
nesses,11148 impeachment of government witnesses,1'149 failure of the govern
ment to disclose evidence corroborating the defendant’s testimony,1050 and the 
government’s failure to grant immunity to a witness.1051 1052

evidence exculpatory and material does not give rise to Brady claim because information fully available 
to defense); United States v. Poitier, 623 F.2d 1017, 1024 (5th Cir. 1980) (failure to disclose leniency 
agreement between government and witness at most constitutes minimal noncompliance with Brady 
because evidence of all such agreements presented to jury); United States v. Hutcher, 622 F.2d 1083, 
1088 (2d Cir.) (prosecution had no duty to disclose contents of government witness’ prior trial testi
mony because transcript not in prosecutor's possession, custody, or control and could have been re
quested from district court), cert, denied, 449 U.S. 875 (1980); Hill v. Wainwright, 617 F.2d 375, 379-80 
(5th Cir. 1980) (although failure to disclose police report violates Brady, reversal not required because 
defense independently obtained information contained in report).

1047. See. e.g, Keating v. Missouri, 643 F.2d 1315, 1319 (8th Cir.) (although nondisclosure of plea 
bargaining agreement with government witness may violate Bradv, not reversible error because defense 
clearly established witness’ lack of credibility and history of criminal activity), cert, denied, 50 U.S.L.W. 
3247 (U.S. Oct. 6, 1981); United States v. Cawley. 630 F.2d 1345, 1351 (9th Cir. 1980) (failure to dis
close letter recommending favorable sentence for codefendant government witness does not violate 
Brady because letter not part of plea bargain and witness’ cooperation with government fully explored 
at trial); United States v. Poitier, 623 F.2d 1017, 1024 (5th Cir. 1980) (failure to disclose plea bargain 
agreement with government witness not reversible error because information offered to jury at trial).

1048. See United States v. Iverson, 637 F.2d 799, 803-04 (D C. Cir. 1981) (government failure to 
correct witness' perjured or misleading statement concerning promise of leniency requires new trial); 
United States v. Bigeleisen, 625 F.2d 203, 208 (8th Cir. 1980) (government failure to correct witness' 
false denial of plea bargain agreement requires reversal); cf. United States v. Fontenot, 628 F.2d 921, 
924 (5th Cir. 1980) (government failure to correct witness’ false denial of promise of leniency not re
versible error because information later offered to jury and defense belabored point at closing); United 
States v. Ciampaglia, 628 F.2d 632, 641-42 (1st Cir.) (failure to disclose evidence contradicting witness’ 
statement not reversible error because not material issue and defense had independent source of evi
dence), cert, denied, 449 U.S. 956 (1980); United States v. D’Antignac, 628 F.2d 428, 434-35 (5th Cir. 
1980) (failure to correct denial of promise of leniency not reversible error because jury aware of other 
promises and defense did not prove existence of promise in question).

1049. See. eg., Ferri v. Bell. 645 F.2d 1213, 1218 (3d Cir. 1981) (although defense cannot use govern
ment witness' arrest record for impeachment, record must be disclosed to prove previous denial of 
preferential treatment by prosecution); Chavis v. North Carolina. 637 F.2d 213, 222-24 (4th Cir. 1980) 
(witness’ prior statement must be disclosed for impeachment purpose because witness crucial to prose
cution and credibility at issue); United States v. Auten, 632 F.2d 478, 482 (5th Cir. 1980) (failure to 
disclose prosecution witness' criminal record violates Brady even though no specific request made and 
record in possession of coordinate government agency); Thomas v. Cardwell. 626 F.2d 1375, 1380 (9th 
Cir.) (failure to disclose evidence regarding possible leniency agreement with witness does not violate 
Brady because testimony explaining extent of cooperation offered at trial and disclosure unlikely to 
have altered outcome), cert, denied. 449 U.S. 1089 (1980); United States v. Hutcher, 622 F.2d 1083, 1088 
(2d Cir.) (failure to disclose government witness’ prior statement impeaching testimony does not violate 
Brady because information equally accessible to defense), cert, denied. 449 U.S. 875 (1980).

1050. Martinez v. Wainwright, 621 F.2d 184, 188-89 (5th Cir. 1980) (failure to disclose victim’s crim
inal record violates Brady because record would corroborate defendant’s testimony).

1051 United States v. Herbst, 641 F.2d 1161, 1168-69 (5th Cir.) (because defense did not show 
prejudice and judge lacked power to grant immunity, trial judge’s failure to grant immunity to witness 
did not violate Brady despite unavailability of other means of obtaining exculpatory evidence), cert, 
denied, 50 U.S.L. W.'3247 (U.S. Oct. 6, 1981).

1052. 427 U.S. 97 (1976).
1053. Id. at 103-04; see, e.g., Perkins v. LeFevre, 642 F.2d 37, 40-41 (2d Cir. 1981) (government's 

In 1976, the Supreme Court in United States v. Agurs'052 refined the Brady 
rule by defining three levels of materiality that, depending upon the circum
stances, a defendant must show to obtain reversal for nondisclosure. In the 
first situation, when a prosecutor knows or should know that the government’s 
case contains perjured testimony, reversal is required if there is “any reason
able likelihood” that the false testimony could have affected the judgment of 
the jury.1053 A similar standard applies in the second situation, when the pros
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ecution fails to disclose evidence evidence specifically requested by the defend
ant. Under these circumstances, reversal is required if nondisclosure “might 
have affected the outcome of the trial.”1054 In the third situation, when only a 
general request or no request is made, a more stringent standard of materiality 
applies. Reversal is required only if the undisclosed evidence “creates a rea
sonable doubt that did not otherwise exist.”1055 Thus, in Agurs the Supreme 
Court recognized that some evidence is so clearly exculpatory that fairness re
quires its disclosure even if no request is made.1056

failure to correct known false testimony requires reversal when reasonable likelihood that it affects 
fairness of trial); United States v. Espinoza. 641 F.2d 153, 173 (4th Cir.) (government failure to disclose 
witness' false testimony from prior trial does not require reversal because current testimony uncontra
dicted), cert, denied. 50 U.S.L W. 3247 (U.S. Oct. 6, 1981); United States v. Iverson. 637 F.2d 799, 801 
(D C. Cir. 1981) (prosecutor’s failure to correct witness’ false denial of leniency agreement requires 
reversal because testimony reasonably likely to affect judgment); United States v. Bigeleisen, 625 F.2d 
203. 208 (8th Cir. 1980) (failure to correct witness' false denial of potential parole agreement requires 
reversal because reasonable likelihood that testimony affected outcome of judgment).

Even if the prosecutor fails to correct perjured testimony, reversal may not be necessary if the jury 
was or could have been made aware of other evidence or testimony contradicting the perjured testi
mony. See, e.g.. United States v. Fontenot, 628 F.2d 921, 924 (5th Cir. 1980) (failure to correct false 
denial of immunity did not require reversal because inconsistency noted on redirect examination and 
defense belabored point at closing); United States v. Ciampaglia, 628 F.2d 632. 640-42 (1st Cir.) (failure 
to disclose evidence contradicting witness’ testimony did not require reversal because defense aware of 
evidence before trial, perjured testimony immaterial to prosecution, and other evidence available to 
attack credibility), cert, denied. 449 U.S. 956 (1980); United States v. D’Antignac, 628 F.2d 428, 435 (5th 
Cir 1980) (failure to disclose allegedly false denial of implied promise of immunity did not require 
reversal because jury knew of other government promises to witness); Thomas v. Cardwell, 626 F.2d 
1375, 1381 (9th Cir.) (failure to disclose false denial of plea bargain agreement did not require reversal 
because jury presented with evidence concerning purported deal and testimony later clarified), cert, 
denied, 449 U.S. 1089 (1980).

1054. United States v. Agurs, 427 U.S. at 104; see, e.g., Keating v. Missouri, 643 F.2d 1315, 1319 (8th 
Cir.) (failure to disclose information regarding leniency agreement after specific request did not require 
reversal because information could not have affected outcome; defense destroyed witness' credibility 
and state’s case strong without witness), cert, denied, 50 U.S.L.W. 3247 (U.S. Oct. 6, 1981); Perkins v. 
LeFevre, 642 F.2d 37. 40 (2d Cir. 1981) (failure to produce material relating to witness’ credibility 
violates Brady because specific request made and evidence might have affected outcome of trial); Ogle 
v. Estelle. 641 F.2d 1 122, 1126-27 (5th Cir. 1981) (failure to disclose evidence after specific request does 
not require reversal because evidence immaterial to major issues and thus would not affect outcome); 
Chavis v. North Carolina, 637 F.2d 213, 223 (4th Cir. 1980) (failure to produce witness’ prior statement 
contradicting testimony violates Brady because specific request made and jury might have disbelieved 
testimony); Martinez v. Wainwright. 621 F.2d 184, 188 (5th Cir. 1980) (failure to disclose deceased’s 
criminal record after specific request violates Brady because evidence material); Monroe v. Blackbum. 
607 F.2d 148. 151 (5th Cir. 1979) (failure to disclose victims' pretrial statement after specific request 
requires reversal because evidence reasonably could have affected outcome).

1055. United States v. Agurs, 427 U.S. at 109-112; see United States v. Menghi, 641 F.2d 72, 73-74 
(2d Cir.) (failure to disclose witness’ criminal record after general request does not require reversal 
because defense knew of file by end of trial but did not recall witness or inform judge, and evidence 
could not have created reasonable doubt), cert, denied, 101 S. Ct. 2058 (1981); United States v. 
D’Antignac, 628 F.2d 428, 436 (5th Cir. 1980) (failure to disclose leniency deal with witness does not 
require reversal because jury eventually informed of deal, and therefore no reasonable doubt could 
have been created). This term, the First Circuit rephrased the standard for materiality applicable to a 
general request, holding that the suppression must be significant enough to deny the defendant a fair 
trial. United States v. Ferreira, 625 F.2d 1030, 1033-34 (1st Cir. 1980) (quoting Agurs).

For analyses of whether a request is specific or general under Brady, see Ogle v. Estelle. 641 F.2d 
1122, 1125 (5th Cir. 1981) (request for individual written FBI reports specific for Brady purposes be
cause notes subsequently condensed and incorporated one investigatory report); Scurr v. Niccum, 620 
F.2d 186, 190 (8th Cir. 1980) (request specific if it gives prosecution reasonable notice of information 
desired).

1056. United States v. Agurs, 427 U.S. 97, 107 (1976) (evidence that obviously supports claim of 
innocence must be disclosed even without request); see Scurr v. Niccum, 620 F.2d 186, 190 (8th Cir. 
1980) (same) (quoting Agursy United States v. Haro-Espinosa, 619 F.2d 789, 794 (9th Cir. 1979) (due
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This term, in United States v. Auten,1051 the Fifth Circuit continued to recog
nize a fourth Brady situation that arises when the defense has failed to make a 
specific request for evidence that is relevant only for impeachment purposes, 
and the prosecutor does not disclose this material.* * 1057 1058 In this situation, the 
court will order a reversal and new trial only if the defense shows that the 
undisclosed evidence probably would result in acquittal on retrial.1059 The 
other circuits continue to disagree, however, on whether to adopt this stricter 
standard of materiality.1060

process does not require prosecution to disclose codefendant’s statement because not obviously excul
patory and no request made).

1057. 632 F.2d 478 (5th Cir. 1980).
1058. Id. at 482; United States v. Anderson, 574 F.2d 1347, 1353-54 (5th Cir. 1978) (fourth Brady 

situation arises when prosecution fails to disclose evidence impeaching government witness' testimony 
even when no other purpose of evidence and no specific request made); United States v. Cawley, 630 
F.2d 1345, 1351 (9th Cir. 1980) (unofficial letter recommending favorable sentencing for government 
witness not Bradv material for impeachment purposes because letter not part of actual plea bargain 
agreement).

1059. See. eg.. United States v. Auten, 632 F.2d at 482-83 (failure to disclose witness’ criminal rec
ord violates due process if undisclosed evidence probably would result in acquittal); Monroe v. Black
bum. 607 F.2d 148, 151 n.5 (5th Cir. 1979) (dictum) (in absence of specific request, failure to disclose 
impeachment evidence requires reversal only if defense demonstrates that undisclosed evidence would 
have resulted in acquittal); United States v. Anderson, 574 F.2d 1347, 1354 (5th Cir. 1978) (same). The 
Fifth Circuit has further defined this fourth Brady situation by equating the “probable acquittal" stan
dard with that applied to motions for a new trial based on newly discovered evidence under Federal 
Rule of Criminal Procedure 33. Garrison v. Maggio, 540 F.2d 1271, 1274 (5th Cir. 1976), cert, denied, 
431 U.S. 940 (1977).

1060. The Eighth Circuit, in a case involving a very general request for impeachment information, 
appears to have applied the standard of materiality prescribed in Agurs for specific requests. See 
United States v. Young, 618 F.2d 1281, 1287 (8th Cir.) (employing “affecting outcome” standard fol
lowing request for any “impeachment” information), cert, denied, 449 U.S. 840 (1980) By contrast, the 
Ninth Circuit applies the ' reasonable doubt” standard for general requests as defined )0't Agurs. See 
United States v. Ramirez, 608 F.2d 1261, 1265 (9th Cir. 1979) (without specific defense request, failure 
to disclose impeachment evidence violates due process only if omitted evidence creates reasonable 
doubt that did not otherwise exist). The Tenth Circuit may have adopted the Fifth Circuit's "probable 
acquittal” standard. See United States v. Jackson, 579 F.2d 553, 560 (10th Cir.) (absent specific defense 
request, prosecution’s failure to disclose payment to government witness does not warrant new trial 
when prosecutor unaware of payment and evidence probably would not produce acquittal on retrial; 
discovery of payment treated as newly discovered evidence), cert, denied. 429 U.S. 981 (1978). Last 
term the First Circuit expressly left the question open, but applied the reasonable doubt standard. See 
Mains v. Butterworth, 619 F.2d 83, 86 (1st Cir.) (impeachment effect of evidence indicating govern
ment witness’ intoxication and argument with defendant would not have created reasonable doubt that 
did not otherwise exist; prosecution’s failure to disclose evidence did not warrant new trial), cert, de
nied. 449 U.S. 864 (1980); United States v. Umbruglia, 617 F.2d 1. 7 (1st Cir 1980) (leaving open 
question of applicable standard for reversal when in absence of specific request evidence merely would 
impeach).

1061. 427 U.S. at 106 (1976).
1062. See, eg., United States v. Gardner, 611 F.2d 770, 775 (9th Cir. 1980) (refusal to hold in camera 

inspection after general request not error because defense did not rebut government's claim of immate
riality); United States v. Dinitz, 538 F.2d 1214, 1224-25 (5th Cir. 1976) (refusal to hold in camera 
inspection of FBI investigatory file not error because relevance to guilt or punishment not shown), cert, 
denied, 429 U.S. 1104 (1977); United States v. Gonzalez, 466 F.2d 1286, 1288 (5th Cir 1972) (refusal to 
hold in camera inspection after general request not error because government denied possession of 
Brady evidence and materiality not shown).

In Agurs, the Supreme Court stated that if a substantial basis for materiality 
exists, the prosecutor must furnish the information to the defense or submit it 
to the trial judge for />z camera inspection.1061 In some circumstances, how
ever, a trial court properly may refuse to conduct such an inspection,1062 and 
the defense will prevail only upon a showing that the district court abused its 
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discretion in denying access to the requested material.1063 This term, the Fifth 
Circuit held in United States v. Diaz-MunozWM that the trial court’s failure to 
conduct an camera review of Brady material, sought before trial and after 
the government denied possessing such evidence, was reversible error because 
the defense had requested specific documents and the materials sought directly 
related to substantive charges.1065 The court reasoned that although reliance 
on the government’s good faith assurances that it possesses no Brady material 
may be a valid reason to deny an zzr camera inspection when the defense makes 
a general request for evidence,1066 the trial court may not rely on such assur
ances when the desired evidence directly affects substantive issues at trial and 
the defense has made a specific request.1067

Brady requires the government to produce all evidence favorable to an ac
cused regardless of the good or bad faith of the prosecutor.1068 Conversely, 
prosecutorial bad faith1069 in suppressing evidence does not require reversal if 
the evidence is not Brady material.1070 Similarly, circuit courts have held that 
Brady does not require the government to create exculpatory evidence,1071 dis
close evidence already accessible to the defense,1072 or produce evidence, the 
contents of which may be obtained from other sources.1073 The prosecution

1063. See United States v. Bocra. 623 F.2d 281, 285-86 (3d Cir. 1980) (refusal to release files on IRS 
agent's prior investigations after in camera inspection not abuse of discretion); cf. United States v. 
Hackett. 638 F.2d 1179. 1188 (9th Cir. 1980) (prosecutor’s ex parte meeting with trial judge to deter
mine existence of Brady material not abuse of discretion because requested statement released and no 
prejudice shown).

1064. 632 F.2d 1330 (5th Cir. 1980).
1065. Id at 1334.
1066. Id. see United States v. Gonzalez, 466 F.2d 1286, 1288 (5th Cir. 1972) (not error to deny in 

camera inspection after blanket request for names of any witnesses because government made good 
faith assurance it possessed no Brady material).

1067. United States v. Diaz-Munoz, 632 F.2d at 1334-35.
1068 Brady v. Maryland, 373 U.S. 83, 87 (1963); see United States v. Agurs. 427 U.S. 97, 110 (1976) 

(duty to disclose not measured by moral culpability or willfulness of prosecution); United States v. 
Disston, 612 F.2d 1035, 1037 (7th Cir. 1980) (although nondisclosure may require reversal when made 
in bad faith, Brady obligations exist regardless of prosecution’s good or bad faith).

1069. A conscious decision to withhold evidence is not tantamount to bad faith if the prosecution 
honestly believes the evidence is immaterial and not favorable to the defense. United States v. Disston. 
612 F.2d 1035, 1038 (7th Cir. 1980).

1070. See United States v. Agurs, 427 U.S. 97, 110 (1976) (prosecutorial bad faith irrelevant to deter
mination of Brady violation if desired evidence not material). But see United States v. Barham. 595 
F.2d 231. 243 n.17 (5th Cir. 1979) (although testimony itself may not qualify as Brady material, govern
ment knew testimony perjured and asked misleading questions; failure to disclose false testimony re
quires reversal).

1071. See United States v. Sukumolachan, 610 F.2d 685, 687 (9th Cir. 1980) (per curiam) (govern
ment’s failure to create potentially exculpatory evidence by perform. ,o voice-print analysis does not 
require reversal under Brady).

1072. See United States v. Brown, 644 F.2d 101, 104 (2d Cir. 1981) (failure to disclose information 
regarding existence of telephone conversation between defendant and FBI not reversible error because 
defense learned of conversation before trial); United States v. Duncan. 598 F.2d 839, 856-58 (4th Cir.) 
(failure to allow defense to copy transcripts of surveillance tapes not reversible error because defense 
allowed to listen to tapes), cert, denied. 444 U.S. 871 (1979).

1073. See United States v. Steffen, 641 F.2d 591, 594-96 (8th Cir. 1981) (failure to disclose reports of 
bank transactions does not require reversal because defendant and counsel had adequate independent 
access to information); United States v. D’Antignac, 628 F.2d 428, 434-35 (5th Cir. 1980) (failure to 
disclose witness’ false denial of plea bargaining agreement does not require reversal because jury made 
aware of deal through other testimony).
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may, however, be required to search police or investigative agency files.1074

Disclosure of Identity of Informants. The Supreme Court in Roviaro v.
United States'015 set forth a balancing test to determine whether the govern
ment must disclose an informant’s identity.1076 This test balances the defend
ant’s need for disclosure to ensure a fair trial against the public interest in 
preserving the indentity of the informant to encourage citizens to report 
crimes.1077 The defendant, who bears the burden of demonstrating his need 
for disclosure,1078 may satisfy this burden by showing that an informant is a 
material witness1079 or that the informant’s testimony is crucial to the de
fense.1080 Disclosure is not required, however, if the informant is merely a 
tipster.1081

If the court orders the disclosure of an informant’s identity, the government

1074. See United States v. Jensen, 608 F.2d 1349, 1357 (10th Cir. 1979) (although normally satisfied 
by searching police files, rule 16 imposes duty of interagency discovery).

1075. 353 U.S. 53 (1957).
1076. Id. at 62. The threshold issue a court must resolve under this test is whether the person provid

ing the information is an informant. See United States v. Wilks, 629 F.2d 669, 673-74 (10th Cir. 1980) 
(when government stipulated that no informants would testify at trial, permissible to admit testimony 
of witness who was not informant because no complicity with government or reward for testimony).

1077. Roviaro v. United States, 353 U.S. at 59-62. Roviaro sets forth factors that courts should con
sider in balancing these interests: the crime charged, the possible defenses, the possible significance of 
the informer's testimony, and other relevant factors. Id. at 62.

The government’s privilege of nondisclosure does not extend to an informant’s communications that 
do not reveal the informant’s identity. Id. at 60. If the government withholds the informant's identity 
after the court has ordered disclosure, the court may dismiss the case Id at 61.

Applying the Roviaro balancing test, courts this term upheld the government’s right of nondisclosure 
in varied situations. See. eg., United States v. Hargrove, 647 F.2d 411. 414 (4th Cir. 1981) (disclosure 
of informant’s identity and address not required because informant known to defendant and inform
ant’s presence not necessary for fair trial when other evidence precluded entrapment defense); United 
States v. Perez-Gomez, 638 F.2d 215, 218 (10th Cir. 1981) (disclosure of informant’s identity not re
quired because need to protect informant and public interest in continued cooperation outweighed 
defendant's need for disclosure; informant not material witness and disclosure would not facilitate de
fense); United States v. Whitney, 633 F.2d 902, 911 (9th Cir. 1980) (disclosure of informant's identity 
not required because evidence of heroin possession based on fingerprints, not eyewitness testimony); 
United States v. Anderson, 627 F.2d 161, 164 (8th Cir.) (disclosure of informant’s identity not required 
because testimony of informant who witnessed only one of three transactions in which defendant iden
tified would be of minimal significance), cert, denied. 449 U.S. 1021 (1980); United States v. Garcia. 625 
F.2d 162, 165-66 (7th Cir.) (disclosure of inmate-informant’s identity not required because threat to 
safety and need to protect flow of information to prison authorities outweighed defendants' slight need 
for disclosure), cert denied, 449 U.S. 923 (1980); United States v. Tousant. 619 F.2d 810. 813 (9th Cir. 
1980) (per curiam) (disclosure of informant’s identity not required because need to protect informant 
enrolled in witness protection program outweighed prejudice to defendant who extensively examined 
informant at trial).

1078. See United States v. Whitney, 633 F.2d 902, 911 (9th Cir. 1980) (defendant did not meet 
burden of proof when government’s case based on fingerprints, not eyewitness testimony); United 
States v. Tousant, 619 F.2d 810, 813 (9th Cir. 1980) (per curiam) (defendant bears burden of showing 
specific need for disclosure; mere speculation about informant’s testimony insufficient).

1079 See Roviaro v. United States, 353 U.S. 53, 64 (1957) (disclosure required when informant only 
witness in position to amplify or contradict testimony of government witnesses); United States v. 
Bonilla. 615 F.2d 1262, 1264 (9th Cir. 1980) (per curiam) (disclosure required when informant sole 
witness to cocaine transaction).

1080. See United States v. Harper, 609 F.2d 1198, 1199 (6th Cir. 1979) (per curiam) (disclosure 
required when informant’s testimony essential to prove fourth amendment violation).

1081. See United States v. Larson, 612 F.2d 1301, 1304 (8th Cir.) (disclosure of IRS tipster not 
required), cert, denied, 446 U.S. 936 (1980); cf. United States v. Arrington, 618 F.2d 1119, 1125 (5th Cir. 
1980) (disclosure not required when informant’s tip concerning narcotics violation merely led to search 
that uncovered illegal firearms), cert, denied, 449 U.S 1086 (1981). 
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usually must reveal the informant’s address as well.1082 When disclosure of an 
informant’s whereabouts would expose the informant or his family to danger, 
however, the government may withhold the address before trial.1083 A defend
ant is not entitled to pretrial production of an informant;1084 consequently, if 
an an informant refuses to be interviewed, a defendant has no access to the 
informant until trial.1085 Even at trial following a proper request by the de
fendant,1086 the government need only make reasonable efforts to secure an 
informant’s presence.1087

Disclosure under the Jencks Act. The Jencks Act1088 entitles a federal
criminal defendant to disclosure of any pretrial statement or report made by a 
prospective witness, but only after that witness has testified on direct examina
tion at trial.1089 At that time, and upon defendant’s motion,1090 the court must 
order disclosure of all statements or reports in the government’s possession1091 
that relate to the testimony.1092 The statute, enacted in response to the 
Supreme Court’s decision in Jencks v. United States provides defendants

1082. See Smith v. Illinois, 390 U.S. 129, 131 (1968) (cross-examination of witness regarding his 
name and address essential to investigation of witness’ credibility); United States v. Hernandez. 608 
F 2d 741, 745 (9th Cir. 1979) (informant’s address integral part of identity and essential to credibility 
inquiry).

1083. United States v. Hernanadez, 608 F.2d 741. 744-45 (9th Cir. 1979) (detailed threats against 
informant and family contained in sworn affidavit justified nondisclosure of address before cross-exam
ination at trial). When the government makes an adequate showing that the informant is in danger, the 
address may be withheld at trial as well. See United States v. Hansen, 569 F.2d 406, 410 (5th Cir. 1978) 
(disclosure of address not required if informant’s life endangered and jury still can evaluate credibility); 
United States v. Rangel, 534 F.2d 147, 148 (9th Cir.) (disclosure of address not required when govern
ment shows informant’s life threatened), cert, denied. 429 U.S. 854 (1976).

1084. See United States v. Bonilla, 615 F.2d 1262, 1264 (9th Cir. 1980) (per curiam) (although de
fendant entitled to learn informant’s name, government not required to produce informant before trial).

1085. See United States v. Hernandez, 608 F.2d 741, 745 (9th Cir. 1979) (despite court order for 
production, defendant had no pretrial access to informant because informant could refuse to be 
interviewed).

1086. United States v. Bonilla, 615 F.2d 1262, 1264 (9th Cir. 1980) (per curiam) (court not required 
to order informant’s production on own motion; defendant must make proper request).

1087. United States v. Hargrove, 647 F.2d 411, 415 (4th Cir. 1981) (government not required to 
guarantee informant’s presence at trial; sufficient if government makes reasonable effort to ensure in
formant’s presence).

1088. 18 U.S.C. §3500 (1976).
1089. Id. § 3500(a); United States v. Carter, 621 F.2d 238, 240 (6th Cir.) (government under no duty 

to provide statement of witness until after he has given direct testimony), cert, denied. 449 U.S 858 
(1980); United States v. Jones, 612 F.2d 453, 455 (9th Cir. 1979) (government witness' statement not 
discoverable until witness testifies on direct examination), cert, denied, 445 U.S. 966 (1980). In practice, 
however, the government frequently produces Jencks Act material in advance of a witness’ testimony in 
order to avoid delays while defense counsel uses the material to prepare cross-examination. See United 
States v. Izzi, 613 F.2d 1205, 1212 (1st Cir.) (transcripts of witness’ grand jury testimony provided to 
defense at start of trial), cert, denied, 446 U.S. 940 (1980).

1090. See United States v. Carter, 613 F.2d 256, 261 (10th Cir. 1979) (defendant’s failure to move al 
trial after premature pretrial motion waives right to discover Jencks Act material and right to raise issue 
on appeal), cert, denied, 449 U.S. 822 (1980).

1091. See United States v. Hutcher, 622 F.2d 1083, 1088 (2d Cir.) (failure to make available witness’ 
testimony in prior proceeding not violation of Jencks Act because transcript available from court and 
thus not in prosecutor’s possession, custody, or control), cert denied, 449 U.S. 875 (1980).

1092. 18 U.S.C. § 3500(b) (1976).
1093. 353 U.S. 657 (1957). In the exercise of its supervisory power over federal courts, the Jencks 

Court held that a federal criminal defendant may inspect prior statements of government witnesses 
without first showing the statements to be inconsistent with the witness' trial testimony. Id. at 667-69 
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with the exclusive means1094 for compelling the government to produce state
ments that may be useful for impeachment of government witnesses.1095 At 
the same time, the Act is designed to protect government evidence from un
warranted disclosure.1096

The Jencks Act defines a “statement” as any written statement signed or 
otherwise adopted by a witness,1097 any substantially verbatim recording or 
transcript of a witness’ oral statement that was recorded contemporaneously 
with the statement,1098 or any relevant statement made by a witness to a grand 
jury.1099 A government agent’s rough notes made during an interview with a 
witness,1100 or reports prepared from those notes are discoverable under the 
Act only if adopted or approved by the witness.1101 When the agent is a wit
ness, however, the agent’s rough interview notes may be discoverable after the 
agent testifies.1102 The circuits continue to disagree on whether a government

1094 When Jencks Act statements also qualify as Brady or rule 16 material, the Jencks Act controls 
disclosure. See United States v. Jones, 612 F.2d 453, 455 (9th Cir 1979) (Brady does not overcome 
strictures of Jencks Act; when material qualifies under both provisions, Jencks Act controls), cert, de
nied. 445 U.S 966 (1980); Fed. R. Crim. P. 16(a) (2) (statements of government witnesses not subject to 
disclosure except as provided under Jencks Act); cf. United States v. Bernard, 623 F.2d 551, 556 (9th 
Cir. 1979) (Brady exists as independent foundation to preserve evidence and not intended to override 
mandate of Jencks Act), cert, denied. 445 U.S. 962 (1980).

1095 See United States v. Carter, 613 F.2d 256. 261 (10th Cir. 1979) (Jencks Act ensures defendant's 
access to impeachment evidence), cert, denied. 449 U.S. 822 (1980).

1096. See Goldberg v. United States, 425 U.S. 94, 104-05 (1976) (Act intended to prevent misinter
pretations of Jencks that would permit defendants “to rove at will through Government files”); United 
States v. Carter, 613 F.2d 256, 261 (10th Cir. 1979) (Jencks Act prevents “fishing expeditions” while 
ensuring defendants access to impeachment evidence), cert, denied. 449 U.S. 822 (1980); S. Rep. No. 
981. 85th Cong., 1st Sess. 3-5, 7-12 (1957) (Act intended to protect defendant’s rights and to protect 
government’s confidential information); HR Rep. No. 700, 85th Cong., 1st Sess. 2-4. 6 (1957) (same).

1097. 18 U.S.C. § 3500(e)(1) (1976); see Goldberg v. United States, 425 U.S. 94. 110 n.19 (1976) 
(written interview notes prepared by government lawyer constitute approved statement if witness reads 
notes or if notes read back to him); United States v. Spencer, 618 F.2d 605, 606 (9th Cir. 1980) (witness' 
adoption or approval makes government agent's interview notes “statements” under Jencks Act). In 
Spencer the court noted that Congress intended the Jencks Act “to protect witnesses from being im
peached with words that are not their own, or are an incomplete version of their testimony.” Id. at 606

1098. 18 U.S.C. § 3500(e)(2) (1976); see United States v. Cole. 634 F.2d 866, 867 (5th Cir. 1981) 
(notes containing only phrases or isolated sentences identical to language used by witness do not consti
tute statement under Jencks Act); cf. United States v. Surface, 624 F.2d 23, 26 (5th Cir. 1980) (govern
ment’s failure to produce handwritten notes describing same events as disclosed by typewritten 
statement either harmless error or no error at all because no material difference between statements and 
no prejudice shown).

1099. 18 U.S.C. § 3500(e)(3) (1976).
1100. Cf. United States v. Spencer, 618 F.2d 605, 606-07 (9th Cir. 1980) (notes made by police officer 

in course of investigation leading to arrest not statements within meaning of Jencks Act).
1101. See, e.g., Goldberg v. United States, 425 U.S. 94, 110 n. 19 (1976) (writing prepared by govern

ment lawyer from witness interview qualifies as "statement” if witness reads notes or notes read back to 
witness); United States v. Gantt, 617 F.2d 831, 841 (D C. Cir. 1980) (DEA agent's interview notes not 
"statements” when witness does not sign or adopt notes and notes not verbatim recordings); United 
States v. Gaston, 608 F.2d 607, 611 (5th Cir. 1979) (FBI interview notes recorded on standard form not 
Jencks Act material because not approved by witness and not verbatim transcript).

1102. See United States v. Gaston, 608 F.2d 607, 611-12 (5th Cir 1979) (dictum) (court may con
sider FBI agent's own notes or reports as adopted or approved by him; therefore, they are discoverable 
as Jencks Act statements following his testimony); United States v. Rippy. 606 F.2d 1150, 1153 (D C. 
Cir 1979) (per curiam) (government under Jencks Act produced agent's notes on visit to defendant’s 
house following agent’s testimony).

Even if an agent’s interview notes and reports are discoverable as statements, they may be used only 
to impeach the agent’s testimony, and not that of the witness who was interviewed See United States 
v. Gaston, 608 F.2d 607, 612 (5th Cir. 1979) (FBI agent’s statements available only to impeach agent’s 
testimony). A report upon which a testifying agent relies is not his statement if not prepared by him 



1981] Project: Criminal Procedure 599

agent has a duty to preserve his rough notes for subsequent production under 
the Act.1103

Disclosure is required under the Act only when a statement is relevant to the

See United States v. Bettencourt, 614 F.2d 214, 216 (9th Cir. 1980) (nontestifying officer's police report 
relied upon by testifying officer not statement under Jencks Act).

1103. The Fifth. Sixth. Eighth, and Tenth Circuits hold that the notes may be destroyed See Unit- 
States v. Cole. 634 F.2d 866, 867-68 (5th Cir. 1981) (no Jencks Act violation when FBI agent lost 
original interview notes after incorporating them into memorandum and standard FBI form); United 
States v. Kuykendall. 633 F.2d 118, 119 (8th Cir. 1980) (per curiam) (Jencks Act does not require police 
officer to retain original interview notes); United States v. Frederick, 583 F.2d 273, 274 (6th Cir. 1978) 
(destruction of notes that police officer took while interviewing defendant does not violate Jencks Act), 
cert, denied. 444 U.S. 860 (1979); United States v. Shovea, 580 F.2d 1382, 1389-90 (10th Cir 1978) (no 
Jencks Act violation when, pursuant to established policy, DEA agent destroys rough interview notes 
after incorporating them into final report), cert, denied. 440 U.S. 908 (1979). Sanctions may be im
posed. however, if the government agent did not act in good faith in destroying the records. See United 
States v. Cole, 634 F.2d at 868 (no violation of Jencks Act when notes destroyed by agent in good faith); 
United States v. Williams, 604 F.2d 1102, 1116 (8th Cir. 1979) (no violation of Jencks Act when de
stroyed rough notes incorporated into formal report, report checked for accuracy, and destruction made 
in good faith); cf. United States v. Kuykendall, 633 F.2d at 119-20 (unsupported, speculative assertions 
insufficient to require evidentiary hearing on whether notes destroyed in good faith or contained excul
patory evidence; loss of notes not prejudicial because ample opportunity for cross-examination on de
stroyed notes provided at trial).

The Second, Third, Fourth. Ninth, and D.C. Circuits hold that the notes must be preserved. See, eg. 
United States v. Sanchez, 635 F.2d 47, 65-66 (2d Cir. 1980) (destruction of preliminary report and 
handwritten notes prepared by witness following incorporation into government agent’s formal report 
violates Jencks Act); United States v. Gantt. 617 F.2d 831, 841 (D.C. Cir. 1980) (nontestifying govern
ment agent has duty to preserve rough interview notes although notes not statement under Jencks Act) 
(citing United States v. Bryant, 439 F.2d 642 (D.C. Cir. 1971)); United States v. Walden, 590 F.2d 85. 
86 (3d Cir.) (per curiam) (DEA agent’s handwritten draft reports should have been preserved as Jencks 
Act statements), cert, denied. 444 U.S. 849 (1979); United States v. Crowell, 586 F.2d 1020, 1028 (4th 
Cir. 1978) (destruction of DEA agent’s original notes after preparation of final report violates Jencks 
Act because notes approved by witness), cert, denied, 440 U.S. 959 (1979); United States v. Harns. 543 
F.2d 1247. 1248 (9th Cir. 1976) (FBI practice of routinely destroying rough interview notes after incor
poration into formal report improper; notes must be preserved). But cf. United States v. Bernard. 623 
F.2d 551, 556-57 (9th Cir. 1979) (agent’s destruction of notes does not require exclusion of testimony at 
suppression hearing because Jencks Act not applicable pretrial), cert, denied. 445 U.S. 962 (1980). The 
Seventh Circuit has indicated in dictum that the handwritten interview notes taken by a government 
agent should be preserved. United States v. Batchelder, 581 F.2d 626, 635 (7th Cir. 1978) (retention of 
agent's handwritten notes allows defendant to determine usefulness of statements for impeachment). 
rev'd on other grounds. 442 U.S. 114 (1979). The Batchelder Court, however, did not decide whether 
the destruction of notes violates the Jencks Act; rather it found sanctions inappropriate when there is no 
showing of bad faith and considerable evidence of guilt. Id.

Although the Second and D.C. Circuits require the government to preserve an agent’s notes of an 
interview with a prospective witness, both courts apply a balancing test to determine whether to impose 
sanctions for deliberate destruction of these notes. This term, the Second Circuit in United States v 
Grammatikos, 633 F.2d 1013 (2d Cir. 1980), explicitly adopted the “pragmatic balancing test" of 
United States v. Bryant. 439 F.2d 642 (D.C. Cir. 1971). 633 F.2d at 1020. The court refused to impose 
sanctions when the government agent, after having made extensive notes, destroyed a tape recording of 
conversations between an informant and the defendant. Id. at 1018. The court reasoned that the gov
ernment’s culpability was not great, there was no evidence of bad faith, and the tapes were not exculpa
tory; therefore, sanctions were unnecessary Id. at 1020. Two years before Grammatikos. the Second 
Circuit, tn United States v. Bufalino, 576 F.2d 446 (2d Cir.), cert, denied, 439 U.S. 928 (1978), staled in 
dictum that when destruction of rule 16 or Jencks Act material is pursuant to established policy, sanc
tions should normally follow, regardless of good faith, unless the government can demonstrate lack of 
prejudice to the defendants. Id. at 449; cf. United States v. Tercero, 640 F.2d 190, 192 (9th Cir. 1980) 
(government bears burden of justifying conduct in loss or destruction of evidence while defendant bears 
burden of demonstrating prejudice). The Second Circuit has twice declined to follow Bufalino, how
ever. because those cases arose prior to the Bufalino decision, and no useful deterrent purpose would be 
served by penalizing the government for following a subsequently abandoned policy of destroying 
notes. United States v. Sanchez, 635 F.2d 47, 66 (2d Cir. 1980); United States v. Paoli, 603 F 2d 1029, 
1036-37 (2d Cir.), cert, denied, 444 U.S. 926 (1979). 
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witness’ testimony at trial."04 If the government claims that requested mate
rial is unrelated to the witness’ trial testimony, the trial court must inspect the 
material in camera1105 and excise nondiscoverable portions.1106 If the govern
ment fails to comply with a court order for production of Jencks Act state
ments, the Act mandates striking the government witness’ testimony from the 
record or declaring a mistrial if justice requires."07 Several circuits, however, 
have placed the decision whether to impose sanctions within the sound discre
tion of the trial court."08 No reversal is required if a Jencks Act violation 
results in harmless error."0'’

Federal Rule of Criminal Procedure 26.2*110 incorporates the substance of 
the Jencks Act. The rule’s provision regarding the excision of irrelevant por
tions of a statement"" and the rule’s definition of a “statement”1"2 are the 
same as those of the Jencks Act. The rule departs from the provisions of the 
Jencks Act, however, in allowing the prosecution to discover the relevant state
ments of defense witnesses once they have testified on direct examination at 
trial.1"3 Moreover, the rule’s sanctions for failure to comply vary from those 
of the Jencks Act in order to account for the defendant’s new obligation. 
Under the rule, the court must order the testimony of a defense witness strick
en from the record if the defense fails to make the witness’ statements available

1104 18 U.S C. § 3500(b) (1976); see United States v. Ferreira, 625 F.2d 1030, 1034 (1st Cir. 1980) 
(failure to produce statements unrelated to subject matter of witness’ testimony not violative of Jencks 
Act).

1105 18 U.S.C. § 3500(c) (1976); see United States v. Peters. 625 F.2d 366, 371 (10th Cir. 1980) 
(Jencks Act requires court to hold z>> camera inspection of witness’ statements to determine relevancy 
after government claims statements unrelated to subject matter of witness’ testimony). In Peters the 
court stated that on remand, after examining the documents in camera, the trial court must either find 
the withheld material irrelevant or order a new trial. Id. at 371-72

1106. 18 U.S.C. § 3500(c) (1976); see United States v. Killian, 639 F.2d 206, 210-211 (5th Cir. 1981) 
(court may withhold irrelevant or unexculpatory evidence).

1107. 18 U.S.C. § 3500(d) (1976).
1108. See. e.g., United States v. Izzi, 613 F.2d 1205, 1213 (1st Cir.) (Jencks Act violation does not 

necessarily require striking witness’ testimony or declaring mistrial if defendant not prejudiced), cert, 
denied. 446 U.S. 940 (1980); United States v. Rippy, 606 F.2d 1150. 1154 (D.C. Cir. 1979) (per curiam) 
(sanctions do not automatically follow Jencks Act violation; trial court required to weigh bad faith or 
degree of negligence of government, importance of evidence not produced, and strength of govern
ment’s case); United States v. Heath, 580 F 2d 1011, 1019 (10th Cir.) (Jencks Act does not require 
striking testimony or declaring mistrial for every failure to produce; remedy may be fashioned by dis
trict court), cert, denied, 439 U.S. 1075 (1978).

1109. See United States v. Lutz, 621 F.2d 940, 948 (9th Cir. 1980) (reversal not required because 
tainted testimony simply cumulative and not crucial to government’s case), cert, denied. 449 U.S. 1093 
(1981); cf. United States v. Glaze, 643 F.2d 549, 552 (8th Cir. 1981) (reversal not required because 
failure to produce results of field test not prejudicial when evidence cumulative and not essential); 
United States v. Surface. 624 F.2d 23, 26 (5th Cir. 1980) (reversal not required because no material 
difference between typewritten statement and undisclosed handwritten notes and no prejudice shown). 
The Ninth Circuit, in United States v. Lutz, stated that because the Jencks Act is not constitutionally 
required, a court may uphold a conviction over a Jencks Act violation even if the error is not harmless 
beyond a reasonable doubt. 621 F.2d at 948.

1110. Fed. R. Civ. P. 26.2.
1111. Id. 26.2(c).
1112. Id. 26.2(f).
1113. Id. 26.2(a). This provision of the rule codifies United States v. Nobles, 422 U.S. 225 (1975). in 

which the Supreme Court upheld a trial court’s action in barring a defense witness from testifying 
because the defense refused to give the prosecution a report prepared by the witness. Id at 234, 239-41.

Rule 17(h) provides that statements made by witnesses for either the government or the defense 
cannot be subpoenaed and are subject to production only under rule 26.2. Fed. R. Crim. P 17(h). 
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to the government.1114

MOTION FOR CONTINUANCE

Defendants requesting a continuance generally claim either that they re
quire more time to prepare adequately for trial or that events beyond their 
control necessitate delay. This term, defendants seeking continuances alleged 
that they needed to secure the presence of witnesses unavailable at that 
time,1115 that they needed time to locate and digest recently revealed evidence 
or testimony,1116 and that the court had allowed insuificient time to prepare for 
trial.1117 Defense motions for continuances based on events beyond the mo-

1114. Fed. R. Civ. P. 26.2(e). The sanctions for prosecutorial noncompliance remain the same as 
under the Jencks Act: striking the witness' testimony or declaring a mistrial if required in the interests 
of justice. Id

1115. Compare Hicks v. Wainwright, 633 F.2d 1146, 1148 (5th Cir. 1981) (denial of defendant's 
request for short continuance to allow expert witness to testify on trial’s sole issue of insanity defense 
violated due process because defendant exercised due diligence to obtain witness' presence) with Wal
ters v. City of Ocean Springs. 626 F.2d 1317, 1322 (5th Cir. 1980) (per curiam) (denial of defendant's 
request for continuance to obtain affidavits not reversible error because witnesses previously indicated 
willingness to obey subpoena, and movant neither deposed nor subpoenaed them) and United States v. 
Walker. 621 F.2d 163, 168 (5th Cir. 1980) (denial of defendant’s request for continuance based on 
unavailability of witnesses not reversible error because defendant did not bring motion until 27 days 
after trial date set. offered no evidence of diligent efforts to locate witnesses, and made no showing that 
witnesses would offer material and substantially favorable testimony) and United States v. Sandoval- 
Villalvazo, 620 F.2d 744. 748 (9th Cir. 1980) (denial of defendant’s request for continuance to locate 
witness not reversible error because court previously granted three-day continuance for this purpose 
and defendant knew of difficulty in locating witness yet never subpoenaed him).

1116. See, e.g., United States v. Porterfield. 624 F.2d 122, 124 (10th Cir. 1980) (denial of defendant’s 
request for continuance based on claim that defense counsel learned of informer-related information on 
day of trial not reversible error because, if he had exercised reasonable diligence, defense attorney 
could have conducted factual investigation well before trial); United States v. Aviles. 623 F.2d 1192, 
1196-97 (7th Cir. 1980) (denial of defendant’s request two days before trial for continuance to change 
strategy and secure additional witnesses after learning of codefendant's plea bargain not reversible 
error because delay in revealing evidence resulted in minimal prejudice to movant when record re
flected that defense counsel competently examined all witnesses and that defendant not prevented from 
subpoenaing necessary witnesses); United States v. Gay, 623 F.2d 673. 676 (10th Cir 1980) (denial of 
defendant’s request for continuance to analyze recently acquired transcript of testimony in companion 
proceeding not reversible error because defense counsel had adequate time to study transcript before 
trial).

1117 See, eg.. United States v. Gonzales-Palma, 645 F.2d 844. 846-47 (10th Cir.) (denial of defend
ant’s request for continuance because counsel of non-English speaking defendant failed to enter initial 
appearance until seven days before trial not reversible error; defendant well-represented by counsel of 
choice and case not overly complex), cert, denied, 50 U.S.L.W. 3249 (U.S. Oct. 6. 1981); United States v. 
Wolf. 645 F.2d 665. 667 (Sth Cir. 1981) (denial of defendant’s request for continuance to allow addi
tional trial preparation time not reversible error because defendant had 35 days to prepare and coun
sel’s conduct at trial reflected intimate familiarity with case); United States v. Glaze. 643 F.2d 549, 551 
(8th Cir. 1981) (denial of defendant’s request following car accident for continuance to prepare for trial 
not reversible error because defendant had been out of hospital for two months, had received several 
continuances, and had failed to inform court of any physical infirmities that prevented him from pre
paring for trial); United States v. Phillips, 640 F.2d 87, 92 (7th Cir.) (denial of defendant’s request for 
continuance supported solely by counsel’s affidavit that without additional time resulting inadequate 
trial preparation would deny defendant effective assistance of counsel not reversible error because no 
showing that trial judge abused discretion), cert, denied, 101 S. Ct. 2331 (1981); In re Pantojas. 639 F.2d 
822, 825 (1st Cir. 1980) (denial of defendant’s request for continuance to prepare for contempt hearing 
resulting from repeated refusal to submit to grand jury lineup order not reversible error because de
fendant’s refusals minimized need for preparation time and defendant did not inform court what de
fenses he would use if continuance granted); United States v. Killian, 639 F.2d 206, 209-10 (Sth Cir. 
1981) (grant of request for continuance by defense counsel appointed on day of trial to allow adequate 
preparation time not reversible error despite defendant’s absence from courtroom because no prejudice 
to defendant); United States v. McFadden, 630 F.2d 963, 968, 971 (3d Cir. 1980) (denial of request for 
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vant's control this term included the following claims: trial disruptions due to 
a judge’s poor health and subsequent death;"IK inability to confer with coun
sel because of a restrictive travel bond;* 1118 1119 absence of defense counsel;1120 and 
absence of codefendants1121 or witnesses1122 due to temporary medical or psy
chological incapacity. Government motions this term sought additional time 
to consider appealing a partial dismissal of a multi-count indictment,1123 and 
to clarify unexpectedly equivocal testimony.1124

continuance by "standby" counsel appointed shortly after defendant fired second previously-appointed 
counsel not reversible error because defendant did not join request for continuance and court suspected 
defendant of intentionally delaying trial).

1118. See United States v Brewer, 630 F.2d 795, 802 (10th Cir. 1980) (denial of defendant’s request 
for continuance based on “prejudicial effect" of repeated trial interruptions due to judge’s failing health 
and subsequent death during trial not reversible error because no prejudice)

1119. See United States v. Aviles, 623 F.2d 1192, 1196 (7th Cir. 1980) (denial of defendant’s request 
for continuance based on out-of-district counsel’s inability to confer with defendant under bail bond 
travel restriction not reversible error because defense failed to request modification of bond and record 
reflected no reason why counsel could not have conferred with client inside district).

1120. See Paullet v. Howard. 634 F.2d 117, 119 (3d Cir. 1980) (per curiam) (denial of defendant’s 
request for continuance to allow for presence of chosen counsel instead of counsel’s associate not re
versible error because associate could have adequately represented defendant and lower court already 
had granted several continuances).

1121 See United States v. Barton. 647 F.2d 224, 238 (2d Cir.) (denial of defendant’s request for 
continuance based on absence of codefendant due to recent surgery not reversible error because surgery 
not an emergency and further postponement would impose severe burdens on court, government, code
fendants and public), cert, denied, 50 U.S.L.W. 3248 (U.S. Oct. 6. 1981).

1122. See United States v. Phillips, 630 F.2d 1138. 1144 (6th Cir. 1980) (denial of defendant's request 
for continuance to procure testimony of insane wife not reversible error because wife could not testify 
for three months and probably would exercise fifth amendment privilege, defendant waited until first 
day of trial to request continuance, and no evidence existed that testimony would be favorable to 
defense).

1123. See United States v. Dennis, 625 F.2d 782, 794 (8th Cir. 1980) (grant to prosecution of 46-day 
continuance to reassess case following dismissal of principal count of indictment not reversible error).

1124. See United States v. Gunter, 631 F.2d 583, 588 (8th Cir. 1980) (grant of prosecution’s request 
for continuance to clarify unexpectedly equivocal in-court identification by its chief witness not revers
ible error because delay less than one day and additional evidence presented not prejudicial).

1125. Ungar v. Sarafite, 376 U.S. 575, 589 (1964) (disposition of request for continuance within dis
cretion of trial judge; not every denial of request violates due process); accord. United States v. Phillips, 
640 F.2d 87, 92 (7th Cir.) (decision to grant or deny continuance within discretion of trial judge), cert, 
denied, 101 S. Ct. 2331 (1981); Hicks v. Wainwright, 633 F.2d 1146, 1148 (5th Cir. 1981) (same); United 
States v. Brewer, 630 F.2d 795, 802 (10th Cir. 1980) (same).

This term the circuit courts gave judges wide deference in ruling on requests for continuances. See, 
e.g., United States v. Ulland, 643 F.2d 537, 539 (8th Cir. 1981) (trial courts have wide latitude in setting 
trial schedules and evaluating need for continuances because they are in best position to assess relevant 
factors; denial of request for continuance not abuse of discretion because defense failed to object to trial 
date rescheduled at defendant’s request); Paullet v. Howard, 634 F.2d 117, 119 (3d Cir. 1980) (per 
curiam) (grant or denial of request for continuance within discretion of trial judge; denial of defend
ant’s request for continuance to assure presence of chosen counsel not abuse of discretion because 
movant adequately represented by counsel’s associate); Walters v. City of Ocean Springs. 626 F.2d 
1317, 1321 (5th Cir. 1980) (per curiam) (standard on review is whether trial judge abused discretion, not 
whether appellate court would act otherwise; denial of defendant’s request for continuance to procure 
witnesses not abuse of discretion because defense failed to subpoena or depose witnesses); cf. United 
States v. Edwards, 627 F.2d 460, 461 (D.C. Cir.) (per curiam) (although Speedy Trial Act requires trial 
court to give oral or written reasons for granting continuance, court need not offer reasons immediately; 
no abuse of discretion when trial court did not articulate until subsequent hearing reason for granting 
prosecution 46-day continuance), cert, denied, 449 U.S. 873 (1980).

The Speedy Trial Act of 1974, 18 U.S.C. §§ 3161-3174 ( 1976 & Supp. Ill 1979), defines discretion by 
empowering the trial judge on his own or a party’s motion to grant a continuance if the ends of justice 
served thereby would outweigh the interests of the public and the defendant in a speedy trial. Id. at 

The Supreme Court has recognized that the decision to grant or deny any 
continuance rests within the trial court’s discretion.1125 A defendant appealing 
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the trial court’s ruling must demonstrate a clear abuse of the trial judge’s dis
cretion1126 and make a specific showing of prejudice.1127 Courts perform ap
pellate review on a case-by-case basis, and the circuit courts usually consider 
only those reasons for a continuance that the defendant properly presented to 
the trial judge.1128

§ 3161(h)(8)(A); see United States v. Edwards, 627 F.2d at 461 (trial court did not violate Speedy Trial 
Act by granting continuance because codefendant’s counsel ill and prosecutor unavoidably unable to 
appear at trial).

1126. Ungar v. Sarafite, 376 U.S. 575, 589 (1964) (appellate court will not disturb trial court’s deci
sion to grant or deny continuance unless so arbitrary and capricious as to be clear abuse of discretion); 
see, eg.. United States v. Phillips, 640 F.2d 87, 92 (7th Cir. 1981 ) (defense counsel's claim of insufficient 
trial preparation time never sufficient to demonstrate that denial of request for continuance was clear 
abuse of discretion), ceri, denied, 101 S. Ct. 2331 (1981); United States v. Phillips, 630 F.2d 1138. 1143 
(6th Cir. 1980) (trial court’s decision on request for continuance not reversible unless defendant shows 
clear abuse of discretion).

In the Tenth Circuit the defendant also must show that the abuse of discretion resulted in “manifest 
injustice." United States v. Gonzales-Palma, 645 F.2d 844, 846 (10th Cir.), cert, denied, 50 U.S L.W. 
3249 (U.S. Oct. 6, 1981); United States v. Brewer, 630 F.2d 795, 802 (IOth Cir 1980) (affirming denial of 
continuance when trial interrupted by judge’s ill health and subsequent death because no showing of 
abuse of discretion or prejudice resulting in manifest injustice).

This term the Fifth Circuit emphasized that when a habeas corpus petition alleges error in the denial 
of a request for a continuance the trial court’s decision will be overturned for violating due process only 
if it was a clear abuse of discretion, arbitrary, and fundamentally unfair. Hicks v. Wainwright, 633 
F.2d 1146, 1148 (5th Cir. 1981).

1127. See, eg.. United States v. Killian, 639 F.2d 206, 210 (5th Cir. 1981 ) (grant of continuance when 
defendant absent from courtroom not abuse of discretion because presence not required under Federal 
Rule of Criminal Procedure 43(c)(3) and defendant not prejudiced); Hicks v. Wainwright, 633 F.2d 
1146, 1150 (5th Cir. 1981) (denial of defendant’s request for continuance constituted abuse of trial 
court’s discretion prejudicial to defendant because decision prevented testimony of expert witness on 
insanity plea, thereby removing movant’s only defense); United States v. Brewer. 630 F 2d 795. 802 
(10th Cir. 1980) (denial of defendant’s request for continuance based on interruptions due to judge’s ill 
health and subsequent death not abuse of discretion because defendant suffered no prejudice); United 
States v. Dennis, 625 F.2d 782, 794 (8th Cir. 1980) (grant of prosecution’s request for continuance not 
abuse of discretion because defendant failed to show resulting loss of evidence or witnesses or deliber
ate delay, and suffered no “actual harm or prejudice").

1128. See, eg., Ungar v. Sarafite, 376 U.S. 575. 589 (1964) (reviewing court must determine abuse of 
discretion in light of circumstances of each case, looking particularly to reasons movant presented to 
trial judge); Hicks v. Wainwright, 633 F.2d 1146, 1149 (5th Cir. 1981) (same); United States v. Phillips. 
630 F.2d 1138, 1143 (6th Cir. 1980) (reviewing court must determine abuse of discretion on case-by-case 
basis, looking at facts presented to trial court); United States v. Aviles, 623 F.2d 1192. 1196 (7th Cir 
1980) (denial of defendant’s motion for continuance not abuse of discretion because defendant failed to 
assert miscarriage of justice before trial judge as required by Speedy Trial Act); United States v. Cueto, 
611 F.2d 1056, 1060- 61 (5th Cir. 1980) (denial of defendant’s motion for continuance, even though 
defense counsel a recent substitute and learned of witness one day before trial, not reversible error 
because counsel failed to specify how additional time would have aided preparation, record indicated 
effective assistance of counsel, and delay would have resulted in substantial inconvenience). Even if 
other judges might grant a continuance under the particular circumstances of a case, a denial is not 
necessarily an abuse of discretion. Ungar v. Sarafite, 376 U.S. at 591.

1129. 620 F.2d 744 (9th Cir. 1980).
1130. Id. at 747-48.
1131. Id. at 748.

United States v. Sandoval-Villalvazo ,1129 decided this term by the Ninth Cir
cuit, illustrates the difficulty of persuading an appellate tribunal that a trial 
court abused its discretion. In Sandoval, the trial court denied the defendant a 
ten-minute continuance to procure the attendance of a witness because the 
judge already had recessed the court for four days solely for that purpose.1130 
The trial court also considered it important that the defendant had never sub
poenaed the witness before trial even though he had been aware of problems 
in securing the witness' presence.1131 The Ninth Circuit found no abuse of 
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discretion in the denial of a continuance despite the extremely short length of 
the requested delay.1132

This term, the Eighth Circuit in United States v. Wolf133 reaffirmed its 
three-part test for determining whether a denial of a continuance constitutes an 
abuse of discretion. Specifically, the court considered the amount of time pre
viously allowed the defendant to prepare his case, the conduct of counsel at 
trial, and whether prejudice appeared from the record.1134 Applying these fac
tors in Wolf, the court found that the trial court had not abused its discretion 
because defense counsel had thirty-five days to prepare for trial and the de
fendant failed to support his unusual claim that further delay would have 
helped him refresh his memory concerning events that occurred approximately 
four years in the past.1135

The Fifth,"36 Ninth,1137 and Tenth1138 Circuits have adopted similar tests to 
determine whether a trial court abused its discretion in denying a continuance 
sought to obtain a witness. These tests focus upon the diligence of the defend
ant, the probability of procuring the witness, and whether the witness’ testi
mony would be favorable to the defendant.1139 In contrast, the Sixth Circuit

1132. id
1133. 645 F.2d 665 (8th Cir. 1981).
1134 Id. at 667 The Eighth Circuit first applied this test in Tasby v. United States, 451 F.2d 394, 

399 (8th Cir 1971) (denial of continuance not abuse of discretion when record showed trial court 
granted defense adequate time for preparation, defendant’s counsel conducted themselves ably, and no 
prejudicial error in admission of evidence), cert, denied, 405 U.S. 992 (1972).

1135. 645 F.2d at 667-68.
1136. Two panels of the Fifth Circuit used slightly different tests this term to determine whether a 

court abused its discretion in denying a continuance to secure the testimony of witnesses. In United 
States v. Walker, 621 F.2d 163 (5th Cir. 1980), the panel held that to show an abuse of discretion the 
movant must establish from the record that: (1) due diligence was exercised in trying to obtain the 
witness; (2) the witness’ testimony would be substantial and favorable; (3) the witness would have 
been available and willing to testify had the request been granted; and (4) the denial was prejudicial to 
the movant. Id. at 168 (quoting United States v. Miller, 513 F.2d 791. 793 (5th Cir. 1975)). A different 
panel of the Fifth Circuit, in Hicks v. Wainwright, 633 F.2d 1146 (Sth Cir. 1981), affirmed the grant of a 
writ of habeas corpus because a state trial court had denied a continuance of only a few hours for the 
defendant to obtain his only expert witness’ testimony on the sole defense of insanity. Id at 1147. The 
circuit court reviewed the following elements in evaluating the denial of a continuance: the diligence of 
the defendant in interviewing the witness and procuring his presence; the probability of procuring testi
mony; the degree to which the testimony was expected to be favorable to the accused; and the unique or 
cumulative nature of the testimony. Id. at 1149 (citing United States v. Uptain. 531 F.2d 1281. 1287 
(5th Cir 1976)). The major difference between the two Fifth Circuit tests is the Walker court's element 
of prejudice to the defendant. 621 F.2d at 168. This difference may be inconsequential, however, 
because the movant must always show he has been prejudiced by the trial court’s decision. See note 
1127 supra and accompanying text.

1137 In United States v. Sandoval-Villalvazo, 620 F.2d 744 (9th Cir. 1980), the Ninth Circuit this 
term affirmed its five-part test; holding that the trial court did not abuse its discretion in refusing to 
grant the defendant a continuance to obtain the attendance of a witness whom he had not subpoenaed. 
Id. at 748. The court requires movants to show who the witnesses are. what their testimony would have 
been, that their testimony would have been competent and relevant, that the witnesses probably could 
have been obtained, ana that the defense exercised due diligence to obtain the witness’ presence for 
trial. Id. at 748 (citing United States v. Hoyos, 573 F.2d 1111, 1114 (9th Cir. 1978)).

1138. See Leino v. United States, 338 F.2d 154, 155-56 (10th Cir. 1964) (denial of defendant's motion 
for continuance to acquire new counsel and subpoena witnesses not reversible error when defendant 
previously had obtained continuance for same purpose). The court examined whether the movant 
established who the witness was, what his testimony would have contained, that the testimony would 
have been competent and relevant, that the defendant would have obtained the witness had the court 
granted the motion, and that the defendant had exercised due diligence in prior efforts to obtain the 
witness. Id. at 156. This inquiry is the same as that used by the Ninth Circuit. See note 1137 supra.

1139. See notes 1136-38 supra (discussing tests used by Fifth. Ninth and Tenth Circuits). 
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has not delineated an abuse-of-discretion test, preferring instead to balance the 
movant’s justifications for delay against the desirability and convenience of a 
continuous trial.1140 The substantial similarity of the circuits’ varying ap
proaches, however, is demonstrated by their analysis of similar elements in 
determining whether the trial court abused its discretion in denying a continu
ance. This term, these common elements included: the timeliness and conven
ience of the motion;1141 whether the record revealed any unsuccessful attempts 
by the movant to subpoena witnesses;1142 whether defense counsel provided 
effective assistance of counsel;1143 whether the movant received previous con-

1140. The Sixth Circuit relies on a multi-factor balancing test to determine whether the trial court 
abused its discretion in denying a continuance to obtain witness testimony. See United States v. Phil
lips, 630 F.2d 1138, 1143 (6th Cir. 1980) (denial of defendant’s motion for continuance to secure testi
mony of insane wife not reversible error because request made first day of trial, wife required 
psychiatric treatment, wife would probably exercise fifth amendment privilege not to testify if found 
competent, and no evidence existed that testimony would be favorable to defense). In Phillips the 
factors included the following: (1) whether the witness will appear if the court grants the request; 
(2) whether the witness will claim his fifth amendment privilege; (3) whether the desired evidence will 
be favorable and significant; (4) whether the delay places burdens on the jury, court, prosecution and 
other witnesses; (5) the length of the desired continuance; (6) what prejudice will result with and with
out the continuance; and (7) prior delays granted. Id. at 1144-45.

1141. Compare United States v. Killian, 639 F.2d 206, 209-10 (5th Cir. 1981) (affirming trial court's 
grant of continuance because defense counsel appointed on day of trial) and United States v. Gunter. 
631 F.2d 583, 588 (8th Cir 1980) (affirming trial court's grant of prosecution's request for continuance 
to clarify unexpectedly equivocal testimony because length of delay less than one day, testimony crucial 
to case, and additional evidence presented not prejudicial) with United States v. Barton. 647 F.2d 224. 
238 (2d. Cir.) (affirming trial court’s denial of continuance because multi-defendant trial involving 
more than 100 government witnesses already postponed more than once, panel of 250 veniremen al
ready arranged, and trial judge sitting by designation from another federal district), cert, denied, 50 
U.S.L W 3248 (U.S. Oct. 6, 1981) and United States v. Gonzales-Palma, 645 F.2d 844, 846 (10th Cir.) 
(affirming trial court's denial of defendant's request for continuance because request made seven days 
before trial, case not overly complex, and seven days constituted sufficient preparation time), cert, de
nied. 50 U.S.L.W. 3249 (U.S. Oct. 6, 1981) and United States v. Phillips. 630 F.2d 1138. 1145 (6th Cir. 
1980) (affirming trial court’s denial of defendant’s request for continuance to procure testimonv of 
witness currently under psychiatric care because movant waited until day of trial to make request and 
witness required at least three months of treatment before court appearance possible).

1142. See, e.g., United States v. Wilks, 629 F.2d 669, 673 (10th Cir. 1980) (affirming denial of de
fendant’s request for continuance to obtain expert witness because defendant aware of trial date three 
weeks in advance yet failed to inform or subpoena witness); Walters v. City of Ocean Springs. 626 F.2d 
1317, 1322 (5th Cir 1980) (per curiam) (affirming denial of defendant’s request for continuance to 
obtain witnesses because witnesses indicated willingness to obey subpoena yet defendant neither de
posed nor subpoenaed them); United States v. Porterfield, 624 F.2d 122. 123 (10th Cir 1980) (affirming 
denial of defense request for continuance because counsel did not diligently attempt to identify and 
obtain witness through subpoena power); United States v. Aviles, 623 F.2d 1192, 1196-97 (7th Cir 
1980) (affirming denial of defendant’s request for continuance to locate witnesses because record did 
not indicate any unsuccessful attempts to subpoena witnesses between time of request for continuance 
and close of case).

1143. See, e.g.. United States v. Wolf, 645 F.2d 665, 668 (8th Cir. 1981) (affirming denial of request 
for continuance to prepare more adequately for trial because movant had 35 days preparation time and 
counsel’s conduct at trial reflected intimate familiarity with details of case); United States v. Phillips. 
640 F.2d 87, 92 (7th Cir.) (affirming denial of request for continuance because movant did not establish 
that denial resulted in ineffective assistance of counsel), cert, denied. 101 S. Ct. 233 (1981); Paullett v 
Howard, 634 F.2d 117, 119-20 (3d Cir. 1980) (per curiam) (affirming denial of request for continuance 
based on claim that substitute counsel was unskilled and unprepared because record revealed that 
counsel at least attended, if not formally participated in, appellant’s first trial); United Stales v. Brewer. 
630 F.2d 795, 802 (10th Cir. 1980) (affirming denial of request for continuance based on judge's poor 
health and subsequent death because movant received adequate counsel and suffered no prejudice 
resulting in manifest injustice); United States v. Aviles, 623 F.2d 1192, 1196 (7th Cir. 1980) (affirming 
denial of defendant’s request for continuance to change defense strategy because record revealed de
fense counsel conducted more than adequate direct examinations during trial). 
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tinuances or other delays;1144 and other characteristics of the movant.1145

SPEEDY TRIAL

The due process clause of the fifth amendment1146 protects the defendant 
against intentional and prejudicial preaccusation delay.1147 The sixth amend
ment’s explicit speedy trial guarantee,1148 several statutes,1149 and a number of 
federal rules'150 also shield a defendant from undue delays between accusation 
and the commencement of trial. Once trial has begun, the Speedy Trial Act of 
1974'151 establishes specific time limits to ensure that the various stages of a 
criminal proceeding progress properly.1152 In any particular case, the applica
ble protection often depends on whether the delay occurred before or after the 
government’s accusation of the defendant.

Preaccusation Delay. Statutes of limitations are the defendant’s primary
safeguard against prejudice resulting from preaccusation delay.1153 Neverthe-

1144. See, eg.. United States v. Glaze, 643 F.2d 549, 551 (8th Cir. 1981) (affirming denial of defend
ant's request for additional trial preparation time following auto accident because defendant already 
received several continuances from court and was released from hospital two months prior to trial, yet 
failed to inform court of any specific infirmities that hampered trial preparation); Paullett v. Howard, 
634 F.2d 117, 119 (3d Cir. 1980) (per curiam) (affirming denial of defendant’s request for continuance 
to ensure presence of chosen counsel because court granted several previous continuances and defend
ant adequately represented by chosen counsel’s associate); United States v. McFadden, 630 F.2d 963, 
968-69 (3d Cir. 1980) (affirming denial of newly-appointed defense counsel's request for continuance 
because court granted previous requests for delays following removal, at defendant's insistence, of two 
prior attorneys); United States v. Aviles, 623 F.2d 1192, 1194 (7th Cir. 1980) (affirming denial of contin
uance for additional trial preparation time because judge previously postponed presentation of defend
ant’s case for three days); United States v. Gay, 623 F.2d 673, 676 (10th Cir. 1980) (affirming denial of 
request for continuance to review recently provided transcript of companion proceeding because de
fendant had three to four days to review before trial).

1145. See United States v. Barton 647 F.2d 224, 238 (2d Cir.) (affirming trial court’s denial of de
fendant’s request for continuance based on movant’s non-emergency surgery because movant’s interest 
in being at trial outweighed by burdens of postponement), cert, denied. 50 U.S.L.W. 3248 (U.S. Oct. 6, 
1981); United States v. Gonzales-Palma, 645 F.2d 844, 846-47 (10th Cir.) (affirming trial court’s denial 
of defendant's request for continuance, even though defendant had limited ability to speak English and 
counsel failed to enter appearance until seven days before trial, because seven days adequate prepara
tion time), cert, denied, 50 U.S.L.W. 3249 (U.S. Oct. 6. 1981).

1146 The fifth amendment provides that ”[n]o person shall ... be deprived of life, liberty, or prop
erty. without due process of law.” U.S. Const, amend. V.

1147 See note 656 supra and accompanying text (discussing prosecutorial discretion to determine 
when charges are to be brought).

1148 The sixth amendment provides that “(i)n all criminal prosecutions, the accused shall enjoy the 
right to a speedy and public trial.” U.S. Const, amend. VI; see United States v Marion, 404 U.S. 307, 
320 (1971) (sixth amendment speedy trial rights exist to prevent undue and oppressive incarceration 
prior to trial, to minimize anxiety and concern accompanying public accusation, and to limit possibility 
of defense impairment due to long delay).

1149. See Interstate Agreement on Detainers Act, 18 U.S.C. §§ 1-8 (1976); Speedy Trial Act, 18 
U.S.C. §§ 3161-3174 (1976 & Supp. Ill 1979); Juvenile Justice and Delinquency Prevention Act, 18 
U.S.C. §§ 5031-5042 (1976). See generally notes 1215-18 infra and accompanying text (discussing 
statutes).

1150. See Fed. R. Crim. P 48(b) (authorizing dismissal of indictment for government’s unnecessary 
delay); id. 50(b) (requiring district courts to prepare plans for prompt disposition of cases).

1151. 18 U.S.C. §§ 3161-3174 (1976 & Supp. Ill 1979).
1152. Id. § 3161 (detailing time limits between arrest, indictment and trial, and specifying acceptable 

delays within each of those periods). For a discussion of the Speedy Trial Act, see notes 1221-35 infra 
and accompanying text.

1153. United States v. Lovasco, 431 U.S. 783, 789 (1977) (statutes of limitations primary safeguards 
against stale prosecutions); see United States v. Muse, 633 F.2d 1041, 1043, 1044 (2d Cir. 1980) (en 
banc) (federal statute of limitations primary safeguard against stale prosecution; defendant must show 
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less, the due process guarantee of the fifth amendment also protects defendants 
from excessive preaccusation delay.* 1154 To determine whether a due process 
violation has occurred, courts assess the length of the delay, the reasons for the 
delay, and the actual prejudice to the defendant.1155 To show actual prejudice, 
courts require the defendant to establish with definite proof that the preaccusa
tion delay actually and substantially prejudiced his defense.1156 The defend
ant's burden is a heavy one: he must show why the actual prejudice outweighs 
the government’s normally valid reasons for delay.1157 This term, defendants 
unsuccessfully based claims of prejudice on extensive delay,1158 loss or scatter
ing of witnesses,1159 loss of documentary evidence,1160 and allegations of bad 

prejudice during period indictment sealed or post-limitations portion of that period), cert, denied. 101 S. 
Ct. 1522 (1981).

1154. See United Slates v. Lovasco, 431 U.S. 783, 788-90 (1977) (due process clause of fifth amend
ment protects defendants from excessive preaccusation delay); United States v. Marion, 404 U.S. 307, 
325 (1971) (same); United States v. Mills, 641 F.2d 785, 788 (9th Cir.) (same), cert, denied, 50 U.S.L.W. 
3279 (U.S. Oct. ¡3. 1981); United States v. Nixon, 634 F.2d 306, 310 (5th Cir. 1981) (same); United 
States v. Swacker. 628 F.2d 1250, 1254 (9th Cir. 1980) (same).

1155. United States v. Cederquist, 641 F.2d 1347, 1351 (9th Cir. 1981). But see United States v. 
Marino, 617 F 2d 76, 83-84 (5th Cir.) (court will not reach balancing test if defendant makes no effort to 
call trial court’s attention to pending dismissal motion based on preaccusation delay, even if defend
ant’s subsequent showing adequate to warrant hearing on delay claim), cert, denied, 449 U.S 1015 
(1980).

1156. See. eg., United States v. Doe, 642 F.2d 1206, 1208 (10th Cir. 1981) (defendant must show 
actual and substantial prejudice from preaccusation delay to establish due process violation; claim that 
delay scattered witnesses inadequate because no indication of how witnesses would have aided defense 
or what exculpatory testimony would have been offered); United States v. Cederquist, 641 F.2d 1347, 
1351 (9th Cir. 1981) (defendant must show actual and substantial prejudice to establish due process 
violation based on preaccusation delay; allegations that delay caused loss of documents insufficient 
when substitute documents existed for defense use); United States v. Saunders. 641 F.2d 659, 665 (9th 
Cir. 1981) (burden on movant to present definite showing of actual prejudice; defendant’s claim that 
delay resulted in loss of crucial testimony based on contradicted third-party affidavit too speculative to 
support due process violation); United States v. Nixon, 634 F.2d 306, 310 (5th Cir. 1981) (defendant 
must show substantial prejudice to right to fair trial for court to grant dismissal because of preaccusa
tion delay); United States v. Swacker, 628 F.2d 1250, 1254 (9th Cir. 1980) (defendant must show actual 
prejudice when claiming preaccusation delay violated due process; defendant’s claim that earlier indict
ment of coconspirators provided them plea bargaining opportunities while leaving him in worse posi
tion too speculative to support fifth amendment claim); United States v. Surface, 624 F.2d 23, 25 (5th 
Cir. 1980) (movant bears burden of showing actual and substantial prejudice; defendant’s bald asser
tions and hypothetical contentions concerning nature of witness who remained unlocated as result of 
delay insufficient to establish actual prejudice).

1157. See United States v. Saunders, 641 F.2d 659, 665 (9th Cir 1980) (affirming denial of due 
process claim based on preindictment delay because no showing that government remiss or that defend
ant prejudiced by death of potential witness).

1158. See, eg., United States v. Doe, 642 F.2d 1206, 1208 (10th Cir. 1981) (mere passage of time 
insufficient to establish due process violation; fifth amendment not violated by 27-month delay between 
defendant’s arrest and trial because first two years consumed by state’s efforts to establish jurisdiction 
over crime and defendant not incarcerated for at least six months); United States v. Dennis, 625 F.2d 
782, 790 (8th Cir. 1980) (due process not violated by 46-day continuance granted prosecution following 
dismissal of one indictment, but prior to superseding indictments handed down during postponement, 
because defendant failed to allege any resulting prejudice); United States v. Tousant, 619 F.2d 810, 814 
(9th Cir. 1980) (per curiam) (due process not violated by nine-month preaccusation delay because delay 
neither unusual nor prejudicial).

1159. See, eg., United States v. Doe, 642 F.2d 1206, 1208 (10th Cir. 1981) (defendant claiming that 
preaccusation delay scattered witnesses failed to establish prejudice because counsel never informed 
court what exculpatory or other testimony witnesses would have provided); United States v. Mills. 641 
F.2d 785, 789 (9th Cir.) (defendant claiming that preaccusation delay caused loss of witnesses failed to 
establish prejudice because allegations rested solely on generalities of personal affidavit), cert, denied, 
50 U.S.L.W. 3279 (U.S. Oct. 13, 1981); United States v. Saunders, 641 F.2d 659, 665 (9th Cir. 1981) 
(defendant claiming that preaccusation delay caused prejudicial effect from death of witness failed to 
establish prejudice because of contradictory and speculative nature of expected testimony); United 
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faith."61
Actual and substantial prejudice is necessary, but not sufficient, to establish 

a fifth amendment claim based on preaccusation delay."62 In addition to 
showing prejudice, the defendant must demonstrate that the government pur
posefully designed the delay to harass him or to gain a tactical advantage.1160 1161 1162 1163 1164 1165 
Only intentional delays for impermissible purposes violate due process"64 be
cause courts are reluctant to interfere with the mechanics of the prosecutorial 
process; thus, good faith delays do not warrant dismissal."65

States v. Surface, 624 F.2d 23, 25 (5th Cir. 1980) (defendant claiming that preaccusation delay pre
vented locating of important witness failed to establish prejudice because claim supported only by 
hypothetical contentions and bald assertions that testimony might exculpate defendant); United States 
v. Tousant, 619 F.2d 810, 814 (9th Cir. 1980) (per curiam) (defendant’s mere assertion that preaccusa
tion delay caused loss of potential defense witnesses insufficient to establish violation of fifth amend
ment; movant must identify witnesses, relate substance of expected testimony, and detail location 
efforts).

1160. See United States v. Cederquist, 641 F.2d 1347, 1351 (9th Cir. 1981) (claim that four-year 
preaccusation delay resulted in loss of documentary evidence insufficient to establish fifth amendment 
violation when substitute evidence existed for defendant’s use); United States v. Mills, 641 F.2d 785, 
789 (9th Cir.) (claim that preaccusation delay resulted in loss of evidence insufficient to establish fifth 
amendment violation when based solely on defendant’s nonspecific affidavit), cert, denied, 50 U.S.L.W. 
3279 (U.S. Oct. 13, 1981).

1161. See United States v. Swacker, 628 F.2d 1250, 1254 (9th Cir. 1980) (defendant claiming that 
preaccusation delay gave government a tactical advantage because coconspirators allowed to plea bar
gain in return for testimony prejudicial to defendant failed to establish due process violation because 
claim merely speculation that defendant would have fared better if indicted along with alleged 
coconspirators).

1162. See United States v. Lovasco, 431 U.S. 783, 789-90 (1977) (showing of actual prejudice re
quired, but not dispositive of validity of due process claim); United States v. Doe, 642 F.2d 1206, 1208- 
09 (10th Cir. 1981) (defendant did not meet burden of proving that preaccusation delay violated due 
process merely by showing actual prejudice); United States v. Mills, 641 F.2d 785, 788 (9th Cir.) (same), 
cert, denied, 50 U.S.L.W. 3279 (U.S. Oct. 13, 1981).

1163. See, eg.. United States v. Marion, 404 U.S. 307, 324-25 (1971) (due process clause protects 
against prejudicial delays intended by government to gain tactical advantage or harass defendant); 
United States v. Doe, 642 F.2d 1206, 1209 (10th Cir. 1981) (no due process violation when defendant 
proved prejudice but not that prosecution intentionally delayed trial either for tactical advantage or to 
harass defendant); United States v. Nixon, 634 F.2d 306. 310 (5th Cir. 1981) (court may grant dismissal 
for preaccusation delay only if defendant shows substantial prejudice to fair trial, and that delay inten
tional device to gain tactical advantage over defense); United States v. Durnin, 632 F.2d 1297, 1299 (Sth 
Cir. 1980) (rejecting defendant’s claim that preaccusation delay violated due process because not al
leged that government used delay for tactical advantage); United States v. Dennis, 625 F.2d 782, 794 
(8th Cir. 1980) (refusing to dismiss indictment when movant’s claim of deliberate delay unsupported by 
evidence and rebutted by government).

1164. The ultimate factor in determining whether a deliberate or reckless delay is "tactical” is 
whether the government engineered the delay to impair the defendant's ability to mount an effective 
defense. United States v. Dennis, 625 F.2d 782, 794 (8th Cir. 1980).

1165. See United States v. Ciampaglia, 628 F.2d 632, 639 (1st Cir.) (wide discretion granted prosecu
tor in deciding whether to delay accusation in order to gather additional evidence; strict scrutiny of 
government’s decisions would pressure prosecutors into resolving doubtful cases in favor of early and 
possibly unwarranted prosecutions to avoid claims of unjustified delay), cert, denied, 449 U.S. 956 
(1980).

1166. See id. (rejecting defendant’s claim of intentional preaccusation delay because prosecution 
faced with complex case involving numerous individuals and transactions).

1167. Id. The First Circuit accepted the prosecution’s explanation that it caused the preindictment 
delay only so it could try all the defendants at one time. Id. This led the court to conclude that the 

This term, the First Circuit found the government’s delay to be in good faith 
when the evidence was complex and involved numerous individuals and trans
actions,"66 and the prosecution waited until it was finished gathering evidence 
to allow simultaneous indictment of all defendants.1167 Similarly, courts this 
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term found a good faith delay when the Department of Justice changed its 
posture toward appeal of a partial indictment dismissal,1168 and when the gov
ernment needed time to ascertain the defendant’s guilt beyond a reasonable 
doubt.1169 Finally, courts this term did not penalize the government for delays 
resulting from the prosecutor’s effort to establish jurisdiction over the 
crime,1170 or the government’s extended investigation of a defendant’s criminal 
transaction as part of a larger drug distribution conspiracy.1171

preaccusation delay was not “intentional” because it resulted from the government’s need to postpone 
prosecution until it had gathered all the evidence against all the defendants. Id.

1168. See United States v. Dennis, 625 F.2d 782, 794 (8th Cir. 1980) (court rejected defendant’s 
unsubstantiated allegation that preaccusation delay violated due process when government supplied 
sworn affidavit contending that delay due to Department of Justice deliberations over whether to ap
peal dismissal of previous indictment’s primary count).

1169. See United States v. Nixon, 634 F.2d 306, 310 (Sth Cir. 1981) (four-year investigative delay did 
not violate due process when necessary to establish defendant's guilt beyond reasonable doubt); United 
States v. Dumin, 632 F.2d 1297, 1299 (5th Cir. 1980) (delay did not violate due process when resulted 
from government’s good faith attempt to ascertain defendant’s guilt beyond reasonable doubt and de
fense did not contend that prosecution delayed indictment for tactical reasons).

1170. See United States v. Doe, 642 F.2d 1206, 1208 (10th Cir. 1981) (court rejected defendant’s 
claim that 27-month delay between arrest and trial violated due process because much of first two years 
consumed by government’s attempt to establish jurisdiction over case, and defendant not incarcerated 
during last six months of delay).

1171. See United States v. Surface, 624 F.2d 23, 25 (Sth Cir. 1980) (court rejected defendant's unsup
ported claim that 15-month preaccusation delay violated due process because delay necessary for gov
ernment to investigate movant’s transaction as part of larger drug distribution conspiracy).

1172. See. e.g, United States v. Marion, 404 U.S. 307, 320 (1971) (formal indictment or arrest trig
gers sixth amendment speedy trial guarantee); United States v. Mills, 641 F.2d 785, 787 (9th Cir.) 
(accusation occurs with filing of formal indictment or information, or with actual restraints imposed by 
arrest or holding to answer a criminal charge; administrative segregation by prison board not an arrest 
or accusal for speedy trial purposes), cert, denied, 50 U.S.L.W. 3279 (U.S. Oct. 13, 1981); United States 
v. Rogers. 639 F.2d 438, 440 (8th Cir. 1981) (sixth amendment speedy trial right does not attach until 
arrest or indictment); United States v. Nixon, 634 F.2d 306, 308-09 (5th Cir. 1981) (delay between first 
indictment and trial on crimes alleged in second indictment did not trigger speedy trial right because 
second indictment, although arising out of same facts as first, alleged different crime); United States v. 
Hill. 622 F.2d 900, 909 (5th Cir. 1980) (sixth amendment clock begins to tick upon indictment as long as 
no prior arrest for alleged offense involved) (citing Dillingham v. United States, 423 U.S. 64, 64 (1975) 
(per curiam)); United States v. Anderson, 621 F.2d 292, 293 (8th Cir.) (one-year delay in arrest follow
ing three formal indictments for distribution of heroin creates speedy trial claim under sixth amend
ment), cert, denied, 449 U.S. 1021 (1980); Hill v. Wainwright, 617 F.2d 375, 377 (5th Cir. 1980) (period 
of speedy trial delay begins at accusation of crime and ends at beginning of trial).

1173. U.S. Const, amend. VI; see United States v. Marion, 404 U.S. 307, 320 (1971) (sixth amend
ment speedy trial rights exist to prevent undue and oppressive incarceration prior to trial, to minimize 
anxiety and concern accompanying public accusation, and to limit possibility of defense impairment 
due to long delay).

1174. See notes 1213-19 infra and accompanying text (discussing applicable federal statutes).
1175. See Atkins v. Michigan, 644 F.2d 543, 547 (6th Cir. 1981) (right to speedy trial advances two 

related but distinct interests: enforcement of state’s duty to provide prompt trial, and protection of 
defendant against prejudice from state’s failure to prosecute); cf. Cobb v. Aytch, 643 F.2d 946, 957 (3d 
Cir. 1981) (practice of transferring unsentenced inmates before trial substantially interferes with right to 
speedy trial and effective assistance of counsel because prolongs pretrial detention and removes defend
ant from proximity of witnesses).

1176. 407 U.S. 514 (1972).

Postaccusation Delay. Once a defendant is arrested or indicted,1172 the
sixth amendment1173 and a panoply of federal statutes1174 safeguard his right 
to a speedy trial.1175 Federal courts look to the four-part test enunciated by 
the Supreme Court in Barker v. Wingo to determine whether the government 
violated a defendant’s speedy trial right.1176 This test balances the length of
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the delay, the reason for the delay, whether the defendant has asserted his 
speedy trial right, and the degree of prejudice that the defendant has suf
fered.1177 Because Barker did not alter the ad hoc basis on which courts de
cide speedy trial claims,1178 courts also consider relevant factors other than 
those enunciated in Barker.'™

The first Barker criterion, the length of the delay, is a threshold “triggering 
mechanism.’’1180 Unless a court finds the delay presumptively prejudicial, it 
need not inquire further into the other Barker factors.1181 Although courts 
have not defined precisely the boundaries of a presumptively prejudicial delay, 
circuit courts this term found delays of five months or less to be nonprejudi- 
cial*182 and delays in excess of one year presumptively prejudicial.1183

Once a court finds that a postaccusation delay is presumptively prejudicial, 
it will proceed to the second Barker criterion and consider whether the govern-

1177 Id. at 530. Trial court denials of speedy trial claims are best reviewed after trial instead of as 
interlocutory appeals. See id. at 528-29 (Barker formulation allows trial court to “exercise judicial 
discretion based on all circumstances”); Carden v. Montana, 626 F 2d 82, 84 (9th Cir.) (denial of speedy 
trial claims best reviewed after trial because prejudice easier to detect at that stage), cert, denied, 449 
U.S. 1014 (1980).

1178. United States v. Tercero, 640 F.2d 190, 194 (9th Cir. 1980); United States v. Lampson. 627 
F.2d 62, 67 (7th Cir. 1980).

1179. See United States v. McGrath, 622 F.2d 36, 40 (2d Cir. 1980) (none of factors enunciated in 
Barker necessary or sufficient to establish deprivation of speedy trial; courts should consider other 
relevant circumstances); United States v. Anderson, 621 F 2d 292. 293-94 (8th Cir.) (same), cert, denied. 
449 U.S. 1021 (1980).

1180. See United States v. Tercero, 640 F.2d 190, 194 (9th Cir. 1980) (length of postaccusation delay 
not only crucial to ultimate determination of speedy trial claim, but also triggers court’s initial Barker 
balancing analysis; 20-month delay sufficient to trigger court’s analysis); United States v. Hill, 622 F.2d 
900, 909 (5th Cir. 1980) (38-month delay between indictment and commencement of trial sufficient to 
trigger court’s Barker analysis of speedy trial claim).

1181. United States v. Hill, 622 F.2d 900, 909 (5th Cir. 1980) (inquiry into other Barker factors 
permitted when postaccusation delay too short to be “presumptively prejudicial” to speedy trial claim
ant); see United States v. Rogers, 639 F.2d 438, 440 (8th Cir. 1981) (six-month postaccusation delay too 
short to require inquiry into other Barker factors regarding speedy trial claim).

1182. See United States v. Rogers, 639 F.2d 438, 440 (8th Cir. 1981) (two-month postaccusation 
delay well within mandate of sixth amendment); United States v. Ocanas. 628 F.2d 353. 357 (5th Cir. 
1980) (sixth amendment not violated by five-month delay because no showing of prejudice to defend
ant), cert, denied, 101 S. Ct. 2316 (1981).

1183. See, e.g., United States v. Gilliss, 645 F.2d 1269, 1273 n.7 (8th Cir 1981) (two-year delay 
between arrest and trial sufficient to trigger further Barker inquiry); United States v. Tercero. 640 F.2d 
190, 194 (9th Cir. 1980) (20-month delay between first and second trial sufficient to trigger further 
Barker inquiry); United States v. Anderson, 627 F.2d 161, 163 (8th Cir.) (one-year delay between in
dictment and arrest sufficient to trigger further Barker inquiry), cert, denied. 449 U.S 1021 (1980); 
United States v. Carreon, 626 F.2d 528, 534 (7th Cir. 1980) (one-year delay between vacating of guilty 
plea and date government should have brought case to trial sufficient to trigger further Barker inquiry); 
United States v. Hill, 622 F.2d 900, 909 (5th Cir 1980) (38-month delay between indictment and trial 
sufficient to trigger further Barker inquiry); Hill v. Wainwright. 617 F.2d 375, 379 (Sth Cir. 1980) 
(nearly three-year delay between original arrest warrant and trial sufficient to trigger further Barker 
inquiry). See also United States v. Lampson. 627 F.2d 62, 67 (7th Cir. 1980) (eight-month delay be
tween indictment and trial sufficient to warrant proceeding with Barker analysis).

Courts give little emphasis to the length of a delay once they find it sufficient to trigger further Barker 
analysis. Thus, even with delays in excess of two years defendants must fulfill the fourth factor in the 
Barker analysis, substantial prejudice, with independent evidence showing that they were denied a fair 
trial. See, eg., United States v. Gilliss, 645 F.2d 1269, 1273 n.7 (Sth Cir. 1981) (two-year delay not 
enough to prejudice defendant’s receiving accurate psychiatric evaluation); United States v. Hill, 622 
F.2d 900, 909 (5th Cir 1980) (38-month delay alone not enough to prejudice defendant’s right to a 
speedy trial; defendant must claim and demonstrate that delay prejudiced right to fair trial); United 
States v. McGrath, 622 F.2d 36, 41 (2d Cir. 1980) (24-month delay lengthy but "considerably shorter 
than that of other cases where no sixth amendment violation has been found”). 



1981] Project: Criminal Procedure 611

ment has offered valid reasons for the delay.1184 Appellate courts generally 
give greater weight to deliberate government delays to gain a trial advan
tage1185 than to unintentional delays that result from institutional dysfunc
tion.1186 For example, circuit courts this term upheld defendants’ speedy trial 
claims when the prosecutor’s interlocutory appeal of a pretrial motion1187 or 
the government’s practice of transferring unsentenced inmates between prisons 
caused the delay.1188 Courts rejected defendants’ speedy trial claims when the 
judge’s overcrowded trial calendar1189 or the government’s negligence in fail
ing to expedite the prosecution’s case caused postaccusation delay.1190 Simi
larly, the government is not responsible for delays that directly result from the 
defendant’s actions"91 or occur while the defendant is at large.1192 In two

1184 See. e.g.. United States v. Saunders, 641 F.2d 659, 665 (9th Cir. 1981) (delay valid when due to 
defendant's imprisonment by foreign authorities for non-extradictable offense); United States v. Mc
Grath, 622 F.2d 36. 41 (2d Cir. 1980) (two-year delay valid between indictment and trial; unintentional, 
institutional dysfunction different from deliberate bad faith or inexcusable inefficiency); Hill v. Wain
wright. 617 F.2d 375, 378 (5th Cir. 1980) (delay valid when directly attributable to defendant’s actions 
and not attributable to government).

1185. Barker v. Wingo. 407 U.S. 514, 531 (1972) (dictum) (government’s deliberate delay of trial to 
hamper defense should weigh heavily against it); United States v. Tercero, 640 F.2d 190, 194 (9th Cir 
1980) (same) (citing Barker, 407 U.S. at 531); United States v. McGrath, 622 F.2d 36, 41 (2d Cir. 1980) 
(deliberate and inexcusably inefficient delays weigh most heavily against government).

1186. See Barker v. Wingo, 407 U.S. 514, 531 (1972) (court should weigh neutral or good faith delays 
less heavily against government than deliberate delays motivated by prosecutorial bad faith); United 
States v. McGrath, 622 F.2d 36, 41 (2d Cir. 1980) (same). In addition to bad faith government delays, 
courts count negligent delays against the government, because the ultimate responsibility for such cir
cumstances rests with the government rather than the defendant. United States v. Tercero, 640 F.2d 
190, 194 (9th Cir. 1980).

1187. See Atkins v. Michigan, 644 F.2d 543, 548 (6th Cir. 1981) (19-month delay, 15 months of 
which resulted from prosecution’s interlocutory appeal of defendant’s pretrial motion on admissibility 
of evidence, violated state’s duty to bring defendant to prompt trial).

1188. See Cobb v. Aytch, 643 F.2d 946, 960 (3d Cir. 1981) (practice of transferring unsentenced 
inmates between prisons impinged on defendants' sixth amendment speedy trial rights by prolonging 
detention and by removing them from proximity of potential witnesses).

1189. See United States v Lampson, 627 F.2d 62, 67 (7th Cir. 1980) (rejecting defendant’s speedy 
trial claim when eight-month delay due to judge’s crowded docket and judge’s decision to undergo non
emergency hospitalization).

Nevertheless, in one case last term the Second Circuit expressed unwillingness to accept “institu
tional” reasons for delay, including a crowded docket. United States v. New Buffalo Amusement 
Corp., 600 F.2d 368, 377-78 (2d Cir. 1979) (quoting Barker V. Wingo, 407 U.S. 514, 531 (1972) (“ulti
mate responsibility” for such delays rests with government and cannot be charged against defendant)

1190. See United States v. Carreon, 626 F.2d 528, 534 (7th Cir. 1980) (rejecting defendant’s speedy 
trial claim based on one-year delay because government’s negligence given less weight than intentional 
delay); cf. United States v. Doe, 642 F.2d 1206, 1208 (10th Cir. 1981) (rejecting juvenile's claim seeking 
dismissal from federal charges because of 27-month delay despite state’s responsibility for most of 
delay in attempt to establish jurisdiction over crime).

1191. See, e.g.. United States v. Gilliss, 645 F.2d 1269, 1273 n.7 (8th Cir. 1981) (refusing to hold 
government responsible for 15-month delay between guilty plea and successful collateral attack, as well 
as delay resulting from defense motions and psychiatric evaluations); United States v. Hill, 622 F.2d 
900, 909 (5th Cir 1980) (refusing to hold government responsible for delay resulting either from de
fendant’s incarceration for previous crimes or from disposition of defendant’s pretrial motions); Hill v. 
Wainwright, 617 F.2d 375, 378 (5th Cir. 1980) (refusing to hold government responsible for delay re
sulting from defendant’s various appeals before state and federal courts); cf. United States v Tercero, 
640 F.2d 190, 194 (9th Cir. 1980) (refusing to hold government responsible for delay resulting from 
stipulation between government and defense counsel to await completion of another criminal proceed
ing before commencing trial).

The federal courts are split on whether postindictment delay in obtaining for trial a defendant im
prisoned in a foreign country violates the defendant’s speedy trial right. Compare United States v. 
McConahy, 505 F 2d 770, 773-74 (7th Cir 1974) (postindictment delay due to government's inability to 
obtain for trial defendant imprisoned in foreign country violates right to speedy trial because govern- 
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cases this term the government successfully rebutted a defendant’s unsup
ported allegations of deliberate delay by supplying affidavits that provided 
valid reasons for the delay.* 1192 1193

ment made no diligent, good faith effort to extradite defendant) and United States v. Rowbotham, 430 
F. Supp. 1254, 1257 (D. Mass. 1977) (government must make diligent good faith effort to obtain for trial 
defendant in midst of criminal proceedings in Canada) and United States v. Raffone, 405 F. Supp. 549, 
550-51 (S.D. Fla. 1975) (time and expense of extradition of defendant jailed in Canada does not relieve 
government of obligation to make diligent, good faith effort to obtain defendant for trial) with United 
States v. Hooker, 607 F.2d 286, 289 (9th Cir. 1979) (government has no absolute obligation to make 
diligent, good faith effort to obtain release of accused from foreign captivity; distinguishing foreign 
from domestic incarceration), cert, denied, 445 U.S. 905 (1980). This term the Ninth Circuit in United 
States v. Saunders. 641 F.2d 659 (9th Cir. 1981), reaffirmed its position in Hooker by holding that the 
prosecution had no duty to obtain a defendant who was imprisoned in Canada on a non-extraditable 
offense. Id. at 665. The Saunders court failed to note, however, that its test would not produce a 
different result from that of the Seventh Circuit in this case, where the non-extradictable nature of the 
offense would make any government effort to obtain the defendant futile. See United States v. Mc- 
Conahy, 505 F.2d 770, 773-74 (7th Cir. 1974) (government has duty to make good faith effort to obtain 
defendant incarcerated in foreign country only when such effort would not be futile).

1192. See United States v. Doe, 642 F.2d 1206, 1208 (10th Cir. 1981) (refusing to hold government 
responsible for four months out of 27-month total postaccusation delay, during which police were seek
ing defendant under outstanding arrest warrant); United States v. Weber, 479 F.2d 331, 332 (8th Cir. 
1973) (refusing to hold government responsible for 21-month delay when government informed court 
shortly after indictment that defendant was fugitive from justice).

1193. See United States v. Anderson, 627 F.2d 161, 163 (8th Cir.) (rejecting defendant's speedy trial 
claim based on one-year delay when “very believable” testimony of arresting officers indicated they 
used time to locate defendant, thus rebutting movant’s uncorroborated and “totally incredible” claims), 
cert, denied, 449 U.S. 1021 (1980); United States v. Dennis, 625 F.2d 782. 794 (8th Cir. 1980) (rejecting 
defendant’s speedy trial claim when defendant failed to allege deliberate delay and government submit
ted sworn affidavit explaining that delay due to appeal of dismissal of one count of indictment); </ 
Barker v. Wingo, 407 U.S. 514, 531 (1972) (rejecting defendant’s speedy trial claim, even though postac
cusation delay weighed against government, because government offered valid reason justifying delay).

1194. See Barker v. Wingo, 407 U.S. 514, 528 (1972) (assertion of or failure to assert speedy trial 
right one element to be considered).

1195. Barker v. Wingo, 407 U.S. 514, 528 (1972). A court will uphold a defendant’s waiver of the 
sixth amendment speedy trial right if it is freely, voluntarily, and knowingly made See United States 
v. Spaulding, 588 F.2d 669, 670 (9th Cir. 1978) (defendant’s signature on waiver form composed by 
government illustrated free, voluntary, and knowing consent to delay of trial date). See generally John
son v. Zerbst, 304 U.S. 458, 464 (1937) (waiver of constitutional right must be “intelligent”).

1196. See, e.g., Barker v. Wingo, 407 U.S. 514, 532 (1972) (failure to assert right increases defend
ant’s difficulty in establishing speedy trial violation); United States v. Tercero, 640 F.2d 190, 194 (9th 
Cir. 1980) (failure to assert speedy trial right weighs heavily against defendant unless record reveals 
defendant unaware of delay or pendency of prosecution); Hill v. Wainwright, 617 F.2d 375, 378-79 (5th 
Cir. 1980) (refusing speedy trial claim because defendant attempted to have charges dismissed, rather 
than to receive prompt trial).

1197. United States v. Carreon, 626 F.2d 528, 534 (7th Cir. 1980); see United States v. Hill, 622 F.2d 
900, 909 (5th Cir. 1980) (defendant’s delay and absence of vigor in asserting speedy trial right militate 
against claim that speedy trial denied); United States v. McGrath, 622 F.2d 36, 41 (2d Cir. 1980) (wait
ing until immediately before trial to file speedy trial claim, rather than “repeatedly and energetically” 
asserting their rights, undermined defendants’ claim of postaccusation delay).

1198. 627 F.2d 62 (7th Cir. 1980).

A defendant need not satisfy the third Barker criterion, a timely and vigor
ous assertion of the speedy trial right, to establish a sixth amendment viola
tion.1194 Similarly, the defendant’s failure to assert his speedy trial right before 
or during trial is not a waiver of that protection.1195 Nonetheless, failure to 
assert this right,1196 or a dilatory assertion,1197 1198 undercuts the defendant’s argu
ment that a government-induced delay prejudiced his defense. Courts, how
ever, may scrutinize even these dilatory assertions of speedy trial rights to 
determine whether they are forceful and specific. This term in United States k 
Lampson the Seventh Circuit rejected a sixth amendment claim based on 
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postaccusation delay, finding that the defendant’s repeated requests for release 
upon reasonable bond were not a forceful assertion of speedy trial rights.1199 
The court instead characterized the defendant’s requests as merely manifesting 
a general desire to be free from incarceration.1200

The final Barker criterion measures prejudice to the defendant by assessing 
the interests of the accused that the state endangers with postaccusation de
lay.1201 Such interests include: (1) preventing oppressive pretrial incarcera
tion; (2) minimizing anxiety and concern; and (3) limiting the possibility that 
delay will impair the defense.1202 Although a defendant need not make an 
affirmative demonstration of prejudice to establish a violation of the sixth 
amendment right to a speedy trial,1203 courts this term hesitated to find a viola
tion of this right when defendants failed to make particular allegations of 
prejudice.1204

A prolonged pretrial detention resulting in prejudice may violate a defend
ant’s sixth amendment right to a speedy trial.1205 Courts generally reject 
claims of prejudice from an increased anxiety resulting from postaccusation 
delays.1206 Courts instead focus on whether the delay substantially impaired 
the accused’s ability to prepare his defense.1207 Thus, circuit courts this term

1199. Id at 67.
1200. Id', cf. Hill v. Wainwright, 617 F.2d 375, 379 (5th Cir. 1980) (court scrutinized and rejected 

defendant’s assertion of speedy trial right, distinguishing request for dismissal of charges from request 
for prompt and speedy trial).

1101. Barker v. Wingo, 407 U.S. 514, 532 (1972).
1202. Id
1203. See, eg, Moore v. Arizona, 414 U.S. 25, 26 (1973) (per curiam) (Barker expressly rejects 

notion that affirmative demonstration of prejudice necessary to prove violation of sixth,amendment 
right to speedy trial); United States v. Mills. 641 F.2d 785, 788 n.l (9th Cir.) (same), cerA denied, 50 
U.S.L.W. 3279 (U.S. Oct. 13, 1981); United Stales v. Anderson, 621 F.2d 292, 294 (8th Cir.) (same), cert, 
denied, 449 U.S. 1021 (1980).

1204. See United States v. Carreon, 626 F.2d 528, 534 (7th Cir. 1980) (rejecting speedy trial claim 
when defendant failed to allege prejudice); United States v. McGrath, 622 F.2d 36, 41 (2d Cir. 1980) 
(rejecting speedy trial claim when defendant unable to assert specific and substantiated allegations of 
prejudice).

A defendant’s failure to allege prejudice is not always fatal to his claim of a speedy trial violation. 
For example, the court may review the record independently if the defendant fails to specify the sources 
or impact of the alleged prejudice. See United States v. Carreon, 626 F.2d 528, 534 & n.ll (7th Cir. 
1980) (court applied Barker’s balancing test to reject speedy trial claim, even though defendant failed to 
allege prejudice and record revealed no prejudice); United States v. Hill, 622 F.2d 900, 910 (5th Cir. 
1980) (court presumed defendant’s claim of prejudice rested on anxiety inherent in delay when defend
ant failed to make other affirmations of specific prejudice). The appellate court may require the trial 
court to allow the defendant to supply the missing evidence concerning prejudice by remanding to the 
trial court or by ordering the commencement of trial. See Atkins v. Michigan. 644 F.2d 543, 549 (6th 
Cir. 1981) (ordering commencement of trial when state failed to try defendant promptly because ele
ment of prejudice ascertainable only after completion of trial); United States v. Anderson, 621 F.2d 
292, 294 (8th Cir.) (remanding case to district court for evidentiary hearing to consider evidence of 
delay and prejudice), cert, denied, 449 U.S. 1021 (1980).

1205. See Cobb v. Aytch, 643 F.2d 946, 960 (3d Cir. 1981) (ordering injunctive relief when speedy 
trial rights violated by pretrial transfer of prisoners to distant places resulting in significant prolonga
tion of pretrial detention). But cf. United States v. Lampson, 627 F.2d 62, 67 (7th Cir. 1980) (refusing 
to accord great weight to defendant’s claim of prejudice when three months of eight-month pretrial 
incarceration resulted from defendant's voluntary refusal to sign release bond).

1206. See United States v. Hill, 622 F.2d 900, 910 (5th Cir. 1980) (anxiety from postaccusation delay 
inherent, and therefore insufficient form of prejudice to warrant reversal); United States v. McGrath, 
622 F.2d 36, 41 (2d Cir. 1980) (defendant's professions of anxiety arising from postaccusation delay too 
ephemeral to support speedy trial claim without specific assertions of prejudice).

1207. See United States v. Tercero, 640 F.2d 190, 194 (9th Cir. 1980) (inability to prepare defense 
most serious interest prejudiced by speedy trial violation because skews fairness of entire judicial sys- 



614 The Georgetown Law Journal [Vol. 70:547

rejected allegations of defense impairment when the defendant failed to estab
lish that postaccusation delay resulted in unavailability of witnesses,1208 or loss 
of memory by either witnesses1209 or defendants.1210

tem) (citing Barker v. Wingo, 407 U.S. 514, 532 (1972)); United States v. Carreon. 626 F.2d 528, 534 
(7th Cir 1980) (accused's ability to prepare defense most important interest impaired by postaccusation 
delay).

1208 See United States v. Tercero, 640 F.2d 190, 195 (9th Cir. 1980) (defendant failed to establish 
impairment of defense when postaccusation delay did not result in prejudicial loss of defense wit
nesses); United States v. Lampson, 627 F.2d 62, 67 (7th Cir. 1980) (defendant failed to establish 
prejudice when unable to show that delay caused unavailability of witnesses); cf. United States v. An
derson, 627 F.2d 161, 163 (8th Cir.) (defendant failed to establish impairment of defense resulting in 
prejudice when witnesses unavailable at trial would have been unavailable regardless of delay), cert, 
denied. 449 U.S. 1021 (1980); Hill v. Wainwright, 617 F.2d 375, 379 (5th Cir. 1980) (defendant failed to 
establish impairment of defense when unable to show prejudice from absence of witnesses subpoenaed 
by prosecution).

1209 See, eg., United States v. Tercero, 640 F.2d 190, 195 (9th Cir. 1980) (defendant failed to estab
lish defense impairment resulting in prejudice when testimony of key prosecution witness, who lost 
memory during postaccusation delay, would not have aided defendant in any event); United States v. 
Carreon, 626 F.2d 528, 534 nil (7th Cir. 1980) (defendant failed to establish impairment of defense 
when postaccusation delay caused only slight memory lapse in government’s witness): Hill v. Wain
wright. 617 F.2d 375, 379 (5th Cir. 1980) (defendant failed to establish defense impairment when no 
evidence that two prosecution witnesses’ memories had faded).

1210. See United States v. Anderson, 627 F.2d 161, 163 (8th Cir.) (defendant failed to establish 
impairment of defense resulting in prejudice when defendant could recall relevant details of events in 
question), cert, denied, 449 U.S. 1021 (1980).

1211 Strunk v. United States, 412 U.S. 434, 439-40 (1973); see United States v. Tercero. 640 F.2d 
190, 195 (9th Cir. 1980) (not necessary to reverse conviction, vacate sentence, and dismiss indictment 
because defendant suffered no impairment of sixth amendment interests).

1212. See Atkins v. United States, 644 F.2d 543, 548 (6th Cir. 1981) (ordering commencement of trial 
when nine-month delay caused by prosecution's interlocutory appeal, when added to previous four- 
month delay, established element of unreasonable delay); Cobb v. Aytch, 643 F.2d 946, 960 (3d Cir. 
1981) (affirming district court’s order enjoining long-distance, pretrial transfer of unsentenced prisoners 
that would impair ability to prepare defense).

1213. Fed. R. Crim. P 48(b) (authorizing dismissal for government’s “unnecessary delay" in 
presenting charge to grand jury, filing information against defendant in district court, or bringing de
fendant to trial). Courts use the four-part Barker test to decide whether delay is unnecessary for pur
poses of rule 48(b). See United States v. Hill, 622 F.2d 900, 908 (5th Cir 1980) (dismissal under rule 
48(b) required only when unnecessary delay causes sixth amendment violation). The defendant may 
appeal the court’s failure to exercise its authority under rule 48(b) only if he had requested the trial 
court to order dismissal. See United States v. DiFrancesco, 604 F.2d 769, 776 (2d Cir. 1979) (defendant 
who failed to request trial court to dismiss indictment under rule 48(b) could not raise issue on appeal), 
rev'don other grounds, 449 U.S. 117 (1980).

1214. Fed. R. Crim. P. 50(b) (requiring district courts to prepare plans for prompt disposition of 
cases).

1215. 18 U.S.C. app. §§ 1-8 (1976); see id. app. §2, art. 111(a) (requiring commencement of trial 
within 180 days of prisoner’s request for trial on charges pending in different jurisdiction); id. app. § 2, 
art. IV(c) (requiring commencement of trial within 120 days of prisoner’s arrival in receiving state 
pursuant to official lodging and detainer).

When a court finds a violation of the defendant’s constitutionally guaran
teed right to a speedy trial, it must reverse the conviction, vacate the sentence, 
and dismiss the indictment with prejudice.1211 Courts may order alternative 
relief, however, if several Barker elements exist without amounting to a speedy 
trial violation.1212

In addition to the sixth amendment, a number of statutes and the Federal 
Rules of Criminal Procedure contain speedy trial provisions. Rules 48(b)1213 
and 50(b)1214 of the Federal Rules give trial courts discretion to dismiss cases 
not promptly brought to trial. The Interstate Agreement on Detainers Act1215 
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and the Speedy Trial Act of 19741216 both establish maximum time periods 
between the various stages of pretrial proceedings. Although the Juvenile Jus
tice and Delinquency Prevention Act1217 contains a speedy trial provision,1218 
the circuit courts this term have interpreted that act narrowly.1219

The Speedy Trial Act of 1974. In contrast to the judicially created bal
ancing test courts use to apply the sixth amendment’s speedy trial guaran
tee,1220 the Speedy Trial Act of 19741221 requires uniform observance of 
specific time limits between various stages of all federal criminal proceed
ings1222 and confines the power of courts to extend those limits.1223 Under the 
Act, federal authorities must file an information or indictment within thirty 
days of the date of arrest or service of summons upon the defendant.1224 If the 
defendant enters a plea of not guilty, trial must occur within seventy days after 
the arraignment or filing of the information or indictment, whichever is 
later.1225 Trial may not commence fewer than thirty days from the date that 
the defendant appears pro se or through counsel, unless the defendant consents 
in writing to an earlier trial.1226 Trial must begin within ninety days of the

1216 18 U.S.C. §§ 3161-3174 (1976 & Supp. Ill 1979); see notes 1224-28 infra and accompanying 
text (discussing time constraints imposed by the Speedy Trial Act).

1217. 18 U.S.C. §§ 5031-5042 (1976).
1218. See 18 U.S.C. § 5036 (1976) (requiring dismissal of information if juvenile detained longer 

than 30 days prior to trial and delay neither consented to nor caused by juvenile or defense counsel, and 
delay not in interest of justice).

1219. See United States v. Doe, 642 F.2d 1206, 1208 (10th Cir. 1981) (under Federal Juvenile Delin
quency Act, federal authorities must incarcerate or detain accused to trigger 30-day deadline; no dis
missal when delay caused by proper state procedures over which federal authorities lacked control); 
United States v. Sechrist, 640 F.2d 81, 84 (7th Cir. 1981) (under Federal Juvenile Deliquency Act. 
accused’s detention begins on date actually taken into federal custody, not date that certification of 
jurisdiction filed, arrest warrant issued or detainer lodged or signed).

1220. See Barker v. Wingo, 407 U.S. 514, 530-36 (1972) (analyzing length of delay, reasons for delay, 
defendant’s timely assertion of speedy trial right, and degree of resulting prejudice).

1221 18 U.S.C. §§ 3161-3174 (1976 & Supp. Ill 1979).
The Speedy Trial Act is not an exclusive remedy for postindictment delay; the defendant may chal

lenge such a delay under the Act and the sixth amendment simultaneously. See United States v. Gil- 
liss, 645 F 2d 1269, 1273 (8th Cir. 1981) (analyzing speedy trial rights under both sixth amendment and 
Speedy Trial Act); United States v. Carreon, 626 F.2d 528, 534 (7th Cir. 1980) (same); United States v. 
Vanella, 619 F.2d 384. 386 (5th Cir. 1980) (same).

1222. See 18 U.S.C. §§ 3161 (a)-3161 (g) (1976 & Supp. Ill 1979) (detailing time limits between stages 
of federal criminal proceedings).

1223 Id. § 316l(n) (detailing limits of permissible delay between stages of federal criminal proceed
ings). Under section 3161(h)(8), for example, trial judges, when computing the time within which the 
government must file an information or indictment, may exclude the delay resulting from a court- 
ordered continuance, but only under certain prescribed conditions. Id. § 3161(h)(8).

1224. Id. § 3161(b). This section provides an additional 30-day extension for filing a felony indict
ment in a district in which no grand jury has been in session during the initial 30-day period Id

1225. Id. § 3161(c)(1). An arraignment triggers the time requirement under this section only if the 
defendant appears before a judicial officer in the district in which the charge is pending. See United 
States v. Umbower, 602 F.2d 754, 758-59 (5th Cir. 1979) (defendant’s appearance before out-of-state 
magistrate for removal and identification hearing does not constitute appearance before judicial officer 
in jurisdiction of pending charge), cert, denied. 444 U.S. 1021(1980). The judicial council of the circuit 
may temporarily suspend the time requirements of section 3161(c) if a congested district court calendar 
results in a judicial emergency. 18 U.S.C. §§ 3174(a)-3174(b) (Supp. Ill 1979).

1226. 18 U.S.C. § 3161(c)(2) (Supp. Ill 1979). Congress apparently added this amendment to ensure 
that a defendant would have adequate time for pretrial preparation. See The Speedy Trial Act Amend
ments of 1979: Hearings on S. 1028 Before the Senate Comm, on the Judiciary, 96th Cong.. 1st Sess. 91 
(1979) (statement of Prof. Daniel J. Freed) (advocating amendment of Act for this purpose); id. at 115 
(statement of Salvatore R. Martoche) (same).
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date that the government detains a defendant solely to await trial or designates 
a released person awaiting trial as a high risk.1227 Any retrial must commence 
within seventy days from the date the action occasioning the retrial becomes 
final.1228

Although the Act sets specific time deadlines under normal circum
stances,1229 Congress accounted for the complexities inherent in the criminal 
justice system by exempting certain delays from the Act’s requirements.1230 
For example, the Act exempts delays that result from state actions,1231 unre
lated proceedings concerning the defendant,1232 pretrial motions filed by the 
defendant,1233 or certain continuances granted by the trial court.1234 The Act

1227. 18 U.S.C. §§ 3!64(a)-3164(b) (Supp. Ill 1979). Under section 3164(c) a court may not hold a 
detainee in custody pending trial after expiration of the 90-day limit. Id. § 3164(c). Several courts 
interpret this section to require a court to release the detainee on bond, rather than to dismiss the 
charges against him. See, eg., Lambert v. United States, 600 F.2d 476, 477 (5th Cir. 1979) (rejecting 
contention that conviction invalid because defendant not brought to trial within 90 days; release on 
bond only sanction provided by § 3164); United States v. Gaines, 563 F.2d 1352, 1357 (9th Cir. 1977) 
(same); United States v. Krohn, 560 F.2d 293, 295 (7th Cir.) (section 3164(c) requires nothing more 
than physical release of detainee from custody; Congress intended dismissal as sanction only when 
specifically expressed), cert. denied, 434 U.S. 895 (1977).

1228. 18 U.S.C. § 3161(e) (Supp. Ill 1979). It is difficult, however, to determine exactly when an 
action occasioning a retrial becomes “final”. See United States v. Gilliss, 645 F.2d 1269, 1276 (8th Cir. 
1981) (Speedy Trial Act guidelines suggest final action for purposes of occasioning retrial occurs when 
appeals and petitions disposed of and appellate decision rendered)

1229. In situations of great emergency the chief judge of the district court may suspend compliance 
with the act for 30 days. 18 U.S.C. § 3174(e) (Supp. Ill 1979). The judicial council of the circuit may 
suspend the time limits for up to one year under certain circumstances. Id. § 3174(b).

1230. 18 U.S.C. § 3161(h) (1976 & Supp. Ill 1979) (detailing periods of delay that shall be excluded 
for computing delay under other provisions of Speedy Trial Act).

1231. See United States v. Leonard. 639 F.2d 101, 103-04 (2d Cir. 1981) (Speedy Trial Act not trig
gered when organization of federal, state, and local officials arrested defendant but did not charge him 
with federal criminal offense); United States v. Lopez-Espindola. 632 F.2d 107, 111 (9th Cir. 1980) 
(Speedy Trial Act not triggered by delay resulting from state trial of defendant on other charges).

1232. See 18 U.S.C. § 3161(h)(1) (Supp. Ill 1979) (delays arising from other proceedings concerning 
defendant, such as determinations of physical or mental competency, transfers of case, or removal of 
defendant, exempted from Act's requirements). The Ninth Circuit this term interpreted section 
3161(h)(1) broadly to deny a claim of a Speedy Trial Act violation. See United States v. Lopez-Es- 
pindola, 632 F.2d 107, 111 (9th Cir. 1980) (Speedy Trial Act excludes proceedings other than those 
expressly listed, including delay resulting from trial preparation).

1233. 18 U.S.C. § 3161(h)(1)(E) (1976) (excluding delays arising from interlocutory appeals); id. 
§ 3161(h)(1)(F) (excluding delays arising from pretrial motions); see United States v. Brim, 630 F.2d 
1307, 1312 (8th Cir. 1980) (no Speedy Trial Act violation when delay resulted from defendant’s pretrial 
motions; Congress intended to exclude from Act all delays from filing motions through conclusion of 
hearings or other disposition of motions).

1234. 18 U.S.C. § 3161(h)(8)(A) (1976) (court should exempt delay from continuance as long as it 
specifically finds on record that ends of justice served by granting delay outweigh interests of public and 
aefendant in speedy trial). Courts generally interpret tnis section of the Act broadly to provide trial 
judges with flexibility to deal with complex cases. See United States v. Molt, 631 F.2d 258, 262 (3d Cir. 
1980) (per curiam) (court exempted delay arising from continuance to consider suppression motion 
even though judge’s reasons set forth in record disposing of indictments before him, but not included in 
record of disposition of indictments before another judge); United States v. Edwards, 627 F.2d 460,461 
(D.C. Cir.) (per curiam) (court exempted delay arising from trial judge’s continuance at subsequent 
hearing), cert, denied, 449 U.S. 873 (1980).

The circuits disagreed this term on the issue of the proper standard of review applicable to the grant 
or denial of a continuance under the Act. Compare United States v. Aviles, 623 F.2d 1192, 1196 (7th 
Cir. 1980) (appellate review of decision to grant continuance under Act limited to abuse of discretion 
standard) with United States v. Fielding, 630 F.2d 1357, 1360 (9th Cir. 1980) (trial judge’s failure to 
consider factors mandated by Act or consideration of factors prohibited by Act reversible error; factual 
findings not disturbed unless clearly erroneous).
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also provides sanctions for attorneys who intentionally delay proceedings.1235 
The defendant bears the burden of making and supporting a motion to obtain 
dismissal under the Act.1236 In addition, a court may find that the defendant 
has constructively waived his speedy trial rights by failing to raise his claim 
before the trial court.1237

On July 1, 1980,1238 dismissal of the complaint or indictment became the 
mandatory sanction for violations of the Speedy Trial Act time limitations on 
delays between arrest and indictment,1239 and delays between arraignment or 
indictment and trial.1240 Unlike the sanction for a violation of the sixth 
amendment speedy trial guarantee,1241 however, the court may dismiss a case 
under the Act either with or without prejudice.1242 In determining whether to 
dismiss with prejudice, the Act requires courts to consider, inter alia, the fol
lowing factors: the seriousness of the offense; the facts and circumstances 
which led to dismissal; and the effect of reprosecution on the administration of 
the Act and on the administration of justice.1243

The Act’s dismissal requirement apparently had little effect on the federal 
circuit courts this term because defendants uniformly failed to win reversal of 
lower court decisions.1244 One district court judge, however, refused to enforce

1235. 18 U.S.C. § 3162(b) (1976) (providing sanctions against either prosecution or defense counsel 
who intentionally and improperly delays judicial proceedings).

1236. Id § 3162(a)(2).
1237. See United States v. Tercero. 640 F.2d 190, 195 (9th Cir. 1980) (refusing to address Speedy 

Trial Act claim when defendant failed to raise claim at trial); Smith v. United States, 635 F.2d 693, 697 
(8th Cir. 1980) (defendant waived right to challenge delay under Speedy Trial Act by failure to move to 
dismiss indictment prior to trial), cert. denied, 101 S. Ct. 1397 (1981); cf United States v. Carreon, 626 
F.2d 528, 531, 534 (7th Cir. 1980) (analyzing Speedy Trial Act claim raised prior to trial, but rejecting 
claim because not supported); United States v. Vanella, 619 F.2d 384, 386 (5th Cir. 1980) (same). In 
contrast, when defendants raise speedy trial claims under the sixth amendment, their failure to assert 
this constitutional right at trial is one of only several factors a court should weigh in determining 
whether a violation has occurred. Barker v. Wingo, 407 U.S. 514, 528 (1972).

1238. 18 U.S.C. § 3163(c) (Supp. Ill 1979) (effective date for § 3162)
1239. Id. § 3162(a)(1).
1240. Id. § 3162(a)(2). The mandatory dismissal provisions do not govern complaints or indictments 

issued prior to July 1, 1980. United States v. Gilliss, 645 F.2d 1269, 1275 (8th Cir. 1981); United States 
v. Cofiman, 638 F.2d 192, 194 n.l (10th Cir. 1980), cert, denied, 101 S. Ct. 1995 (1981); United States v. 
Watson, 623 F.2d 1198, 1202 & n.8 (7th Cir. 1980); United States v. Vanella, 619 F.2d 384, 386 (5th Cir. 
1980).

1241. See note 1211 supra and accompanying text (only remedy for violation of sixth amendment’s 
speedy trial guarantee is reversal of conviction, vacation of sentence, and dismissal of indictment).

1242. 18 U.S.C. § 3162(a)(l)-(2) (1976).
1243. /</.; see United States v. Carreon, 626 F.2d 528, 533 (7th Cir 1980) (dismissal of indictment 

without prejudice proper when defendant’s crime serious, adverse impact of reprosecution minimal, 
government did not seek delay intentionally, defendant claimed no resulting prejudice, and establish
ment of bad precedent unlikely due to unique circumstances of case).

1244 See, e.g., United States v. Gilliss, 645 F.2d 1269, 1276 (Sth Cir. 1981) (no Speedy Trial Act 
violation when most of delay between filing of superseding indictment and first day of trial excludable); 
United States v Tercero, 640 F.2d 190, 195 (9th Cir 1980) (Speedy Trial Act claim barred by Federal 
Rule of Criminal Procedure 12 when defendant failed to raise issue before trial court); United States v. 
Rogers. 639 F.2d 438, 440 (8th Cir. 1981) (no violation of Act when delay less than statutory 70-day 
deadline); United States v. Leonard, 639 F.2d 101, 104 (2d Cir. 1981) (no violation of Act when defend
ant not arrested for federal offense); United States v. Lopez-Espindola, 632 F.2d 107, 109 (9th Cir. 
1980) (no violation of Act when pretrial delays resulted from defendant’s incarceration in state facility 
on state robbery charges and detention during probation revocation proceedings excludable); United 
States v. Molt, 631 F.2d 258, 262 (3d Cir 1980) (per curiam) (no violation of Act when court made 
proper exclusions of delay resulting from motions affecting disposition of multiple indictments); United 
States v. Fielding, 630 F.2d 1357, 1360-61 (9th Cir. 1980) (no violation of Act when judge granted one- 
month pretrial continuance on basis of unavailability of witnesses and record revealed judge had con- 
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the mandatory dismissal provision of the Act.* 1245 Rather than dismiss the in
dictment against a defendant whose trial was unavoidably delayed for ten days 
beyond the statutory deadline, the court in United States p. Brainer'2*’ held the 
Speedy Trial Act unconstitutional.1247 The court held that the Act violated the 
doctrine of separation of powers because it infringed upon the autonomous 
power of the judiciary.1248

sidereu proper reasons for delay); United States v. Brim, 630 F.2d 1307, 1312 (8th Cir. 1980) (no viola
tion of Act when delay due to filing and disposition of defendant’s various pretrial motions excludable); 
United States v. Edwards, 627 F.2d 460, 461 (D C. Cir.) (per curiam) (no violation of Act when all 
pretrial delays due to court-granted continuances excludable), cert, denied, 449 U.S. 873 (1980); United 
States v. Aviles, 623 F.2d 1192, 1196 (7th Cir. 1980) (no violation of Act when trial court’s refusal to 
grant continuance not abuse of discretion); cf. United States v. Carreon, 626 F.2d 528, 533 (7th Cir. 
1980) (dismissal of indictment without prejudice proper because of seriousness of crime, minimal ad
verse impact of reprosecution, unintentional nature of delay, defendant’s failure to allege resulting 
prejudice, and unique circumstances of case).

1245. United States v. Brainer, 515 F. Supp. 627, 630 (D. Md. 1981).
1246. Id.
1247. Id. at 636.
1248. Id.
1249. Drope v. Missouri, 420 U.S. 162, 172 (1975). The trial and conviction of an incompetent de

fendant also may deprive him of his sixth amendment right to the effective assistance of counsel be
cause he cannot adequately consult with his attorney or understand the proceedings. United States v. 
Swanson, 572 F.2d 523, 526 (5th Cir.), cert, denied, 439 U.S. 849 (1978).

1250. 362 U.S 402 (1960) (per curiam).
1251 Id. at 402. Courts generally have held that the standard of competence to stand trial parallels 

the standard of competence to plead guilty. Compare Bolius v Wainwright, 597 F 2d 986. 988 (5th Cir.
1979) (employing Dusky standard to determine competence to plead guilty) and McGough v. Hewitt, 
528 F.2d 339, 342 n.2 (3d Cir. 1976) (same) and Wolf v. United States, 430 F.2d 443. 444 (10th Cir. 
1970) (same) with Darrow v. Gunn, 594 F.2d 767, 770 (9th Cir.) (court should exercise greater care in 
determining competence to plead guilty than in determining competence to stand trial because guilty 
plea waives several constitutional rights), cert, denied, 449 U.S. 849 (1979).

A defendant’s competence to stand trial differs, however, from his competence to waive other consti
tutional rights. See, eg., Westbrook v. Arizona. 384 U.S. 150, 150 (1966) (per curiam) (state court’s 
finding that defendant competent to stand trial insufficient to show competence to waive right to coun
sel); United States v. Aponte, 591 F.2d 1247, 1249-50 (9th Cir. 1978) (trial court’s finding that defendant 
competent to stand trial insufficient to justify deferring, until after trial, separate determination of com
petence to waive right to counsel); Myers v. Rhay, 577 F.2d 504, 509 (9th Cir.) (per curiam) (affirming 
separate findings by state court regarding defendant’s competence to stand trial and competence to 
waive right against self-incrimination), cert, denied. 439 U.S 968 (1978).

1252. See Bolius v. Wainwright, 597 F.2d 986, 988 n.3 (5th Cir. 1979) (noting that Fifth Circuit 
applies Duskv standard to trial in state court). See generally Drope v. Missouri. 420 U.S 167, 181 
(1975) (evidence of defendant's irrational behavior as well as violent and suicidal tendencies requires 
state competence hearing); Pate v. Robinson, 383 U.S. 375, 385 (1966) (evidence of defendant's irra
tional and violent behavior, suicidal tendencies, and history of psychosis requires state competence 
hearing).

competence to stand trial

The trial and conviction of a legally incompetent defendant, or the failure to 
provide adequate procedures to determine competence, violates due process by 
depriving the defendant of his constitutional right to a fair trial.1249 In Dusky 
v. United States'250 the Supreme Court established the test for determining 
competence to stand trial in federal courts: the defendant must have a suffi
cient present ability to consult with his lawyer with a reasonable degree of 
rational understanding and must have a rational as well as factual understand
ing of the proceedings against him.1251 State courts are required to employ a 
similar standard.1252
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Under federal law, if reasonable cause exists to believe that a defendant may 
be insane or mentally incompetent, the court may order a psychiatric examina
tion either sua sponte or upon the motion of the government or the defend
ant.1253 If the psychiatrist’s report indicates that the defendant is insane or 
incompetent, the court then must hold a hearing to make an independent de
termination of the defendant’s competence.1254 This term in United States v. 
Oliver,1255 the Second Circuit concluded that because the trial judge had a 
substantial opportunity to observe the defendant, he did not abuse his discre
tion when he refused to order a psychiatric examination requested by defend
ant’s counsel.1256 Although the defendant had a history of drug abuse and was 
unable to express himself articulately, the court held that the trial judge’s ex
tensive observation of the defendant was sufficient to conclude that the defend
ant was competent to stand trial.1257

1253. 18 U.S.C. §4244 (1976).
1254. Id.,see United States v. Clark, 617 F 2d 180, 182 (9th Cir. 1980) (noting that district court held 

competence hearing after two psychiatrists found defendant incompetent to stand trial). Bui cf. United 
States v. Dunn, 594 F 2d 1367, 1371-72 (10th Cir.) (§4244 hearing not required when psychiatrists’ 
reports on question of competence conflict), cert, denied, 444 U.S. 852 (1979).

1255. 626 F.2d 254 (2d Cir. 1980).
1256. Id at 258.
1257. Id at 258-59; see United States v. Grimes, 641 F.2d 96, 98-99 (3d Cir. 1981) (judge’s lengthy 

discussions with defendant provide sufficient basis to show that defendant’s incompetency claim merit
less; competency hearing not required).

1258. Drope v. Missouri, 420 U.S. 162, 172 (1975).
1259. Id. at 180.
1260. See United States v. Clark, 617 F.2d 180, 185 (9th Cir. 1980) (hearing required when “substan

tial evidence" raises “reasonable doubt ” about defendant’s competence); United States v. Mills, 597 
F.2d 693, 699 (9th Cir 1979) (hearing required when evidence raises “genuine doubt" in mind of rea
sonable trial judge about defendants competence); United States v. Dunn, 594 F.2d 1367, 1371-72 
(10th Cir.) (when evidence of competence exists, hearing required only if trial court in its discretion 
believes hearing would be “helpful”), cert, denied, 444 U.S. 852 (1979); Fitch v. Estelle. 587 F 2d 773, 
777 (5th Cir. 1979) (hearing required when evidence raises “bona fide doubt” about defendant’s compe
tence), cert, denied, 444 U.S. 881 (1980); cf. Bruce v. Estelle, 483 F.2d 1031, 1042-43 (5th Cir 1973) (if 
state court fails to conduct adequate hearing and if evidence raises “real, substantial and legitimate 
doubt" about defendant’s competence, district court must examine question of competence in consider
ing habeas petition). See generally 18 U.S.C. § 4244 (1976) (judicial determination required if evidence 
raises “reasonable cause” to question defendant’s competence).

1261. See United States v. DiGilio, 538 F.2d 972, 986-88 (3d Cir. 1976) (government must prove 
defendant’s competence by preponderance of evidence in § 4244 hearing), cert, denied, 429 U.S. 1038 
(1977); United States v. Makris, 535 F.2d 899, 906 (5th Cir. 1976) (government must prove defendant’s 
competence by preponderance of evidence in § 4244 or nunc pro tunc hearing), cert, denied, 430 U.S 
954 (1977).

1262. See Zapata v. Estelle, 585 F.2d 750, 752 (5th Cir. 1978) (en banc) (per curiam) (petitioner must 
prove incompetence by preponderance of evidence in habeas proceeding).

No general standard exists to determine the nature or quantum of evidence 
necessary to require a competence hearing.1258 Nevertheless, the Supreme 
Court has held that courts should conduct a further inquiry when “sufficient 
doubt’’ exists about the defendant’s competence to stand trial.1259 The circuit 
courts have restated this mandate in several ways.1260

In federal court the government bears the burden of proving the defendant’s 
competence if the issue is raised before or during trial.1261 When the defend
ant raises the issue for the first time in postconviction proceedings, however, 
the burden of proving incompetence to stand trial shifts to the defendant.1262 
The determination of competence is a finding of fact that may be set aside on 
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appeal only if the trial judge abused his discretion1263 or the finding of compe
tence is clearly erroneous.1264 Defendants often assert claims of incompetence 
based on schizophrenia or psychosis,1265 amnesia,1266 or drug dependence.1267 
Courts generally reject such claims when the defendant appeared competent 
during trial, or the psychiatric evaluations conflicted, or the standard of appel
late review prevented such a finding.1268 Under federal law, statements made 
by a defendant in the course of a competence hearing may not be admitted as 
evidence of guilt in any subsequent criminal proceeding.1269 Furthermore, a 
judicial finding of competence may not prejudice a defendant’s insanity de
fense or be brought to the attention of the jury.1270

If the court determines that the defendant is presently incompetent to stand 
trial or was incompetent during trial, it may commit him to the custody of the 
Attorney General until he is adjudged competent or until charges pending 
against him are dismissed.1271 In Jackson v. Indiana,1272 the Supreme Court 
held that a court cannot extend an accused’s commitment based on his inca
pacity to stand trial longer than is reasonably necessary to determine whether 
he will regain his competence in the foreseeable future.1273 If the court deter
mines that the defendant will not regain competence in the near future, he 
must be civilly committed or released from custody.1274 Moreover, even if the 
court determines that the defendant will soon regain competence, any contin-

1263. See United States v. Oliver, 626 F.2d 254, 258-59 (2d Cir. 1980) (trial judge’s determination 
that defendant competent upheld because did not abuse discretion; defendant responsive and judge had 
ample opportunity for direct observation).

1264. See Bolius v. Wainwright, 597 F.2d 986, 989 (Sth Cir. 1979) (determination of competence 
finding of fact; set aside only if clearly erroneous). Notwithstanding the deference accorded the trial 
court, the Fifth Circuit cautioned in Bolius that it would “take a hard look at the trial judge's ultimate 
conclusion and not allow the talisman of clearly erroneous to substitute for thoroughgoing appellate 
review" of the trial court’s competence determination. Id.

1265. See id. at 990 (defendant alleges schizophrenia made him incompetent to stand trial); United 
States v. Aponte, 591 F.2d 1247 1249 (9th Cir. 1978) (defendant alleges paranoia, psychosis, and soci- 
opathy made him incompetent to stand trial).

1266. See United States v. Swanson, 572 F.2d 523, 527 (5th Cir.) (defendant alleges amnesia made 
hrm incompetent to stand trial), cert, denied, 439 U.S. 849 (1978).

1267. See United Slates v. Mills, 597 F.2d 693, 699 (9th Cir. 1979) (defendant alleges use of sedatives 
made him incompetent to stand trial); cf. United States v. Hayes, 589 F.2d 81 1. 823 (Sth Cir.) (second 
competence hearing not required despite evidence of defendant’s drug dependence because drug aided 
defendant’s mental capacity throughout trial and defense counsel failed to respond to courts request 
for evidence of incompetence), cert, denied. 444 U.S 847 (1979).

1268. See, eg., United States v. Grimes, 641 F.2d 96, 99 (3d Cir. 1981) (finding of competence up
held because trial judge had lengthy exchanges with defendant and extensively observed him at trial), 
United States v. Oliver, 626 F.2d 254, 259 (2d Cir. 1980) (finding of competence upheld because trial 
judge had substantial opportunity to observe defendant); Bolius v Wainwright, 597 F.2d 986, 990 (5t 
Cir. 1979) (finding of competence upheld because psychiatric evaluations conflicted and defendant co
herently answered trial court’s questions); United States v. Aponte, 591 F.2d 1247, 1249 (9th Cir. 
(finding of competence upheld as not clearly erroneous); Barker v. United States, 579 F.2d 12 , 
(10th Cir. 1978) (finding of competence upheld because trial judge observed as well as ques ion 
defendant and carefully studied results of § 4244 examination).

1269. 18 U.S.C. § 4244 (1976); cf. Gibson v. Zahradmk, 581 F.2d 75, 78-79 (4th Cir.) (fourteent
amendment violated because state court permitted psychiatrist to relate at s
ments made by defendant during court-ordered examination), cert, denied. 439 U.S. 6 (

1270. 18 U.S.C. §4244 (1976).
1271. Id. §§4244-46.
1272. 406 U.S. 715 (1972).
1273. Id. at 738.
1274. Id.
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ued commitment must be justified by progress toward that goal.1275
Once an appellate court has determined that a defendant was improperly 

denied a competence hearing, the court may order a retrial, or it may remand 
the case for a retrospective nunc pro tunc hearing to determine whether the 
defendant was competent at the time of trial.1276 On several occasions, how
ever, the Supreme Court has questioned the adequacy of such a nunc pro tunc 
hearing.1277 Nevertheless, last term in Bolius v. Wainwright,1278 the Fifth Cir
cuit approved a retrospective competence hearing when the trial court had 
“sufficient evidence in the record derived from knowledge contemporaneous to 
trial.”1279 The evidence consisted primarily of a psychiatric evaluation and a 
psychological report, both made contemporaneously with the defendant’s plea 
of guilty, as well as a transcript of the rearraignment.1280

GUILTY PLEAS

Guilty pleas dispose of the great majority of criminal cases in the federal 
courts.1281 A valid guilty plea constitutes an admission of all the elements of

1275. Id
1276. See Drope V. Missouri. 420 U.S. 162, 182-83 (1975) (trial court’s failure to hold competence 

hearing error; remanded for new trial although retrospective competence hearing “may have advan
tages” in appropriate circumstances).

1277. See id (retrospective competence examination inadequate in this case because of its “inherent 
difficulties" and defendant’s absence during part of trial); Pate v. Robinson, 383 U.S. 375, 387 (1966) 
(emphasizing difficulty of retrospectively determining accused’s competence, particularly when expert 
witnesses forced to testify solely from record “six years after the fact”); Dusky v. United States, 362 
U.S. 402. 403 (1960) (per curiam) (remanding for new trial and requiring new determination of present 
competence because of legal ambiguities of psychiatric testimony and passage of more than one year 
since original competence finding made at trial).

1278. 597 F.2d 986 (Sth Cir. 1979).
1279. Id at 988-91; accord, Darrow v. Gunn, 594 F.2d 767, 770-73 (9th Cir.) (approving retrospec

tive competence hearing when evidence consists of testimony of defense counsel, psychiatrists who 
examined defendant, and trial judge who accepted defendant’s guilty plea), cert, denied, 444 U.S. 849 
(1979).

1280. Bolius v. Wainwright, 597 F.2d at 989-90. The trial judge also heard testimony from the de
fense counsel and the prosecutor that the defendant was competent. Id. at 989. The Fifth Circuit ruled, 
however, that the trial judge should have discounted this testimony because neither witness was “totally 
disinterested.” Id.

1281. See Director of the Administrative Office of the United States Courts. Annual 
Report 97-98 (1980) (over 80% of convictions obtained pursuant to pleas of guilty or nolo contendere). 
The Federal Rules of Criminal Procedure permit guilty pleas in all federal courts, Fed. R. Crim. P. 
11(a), or, with the court’s permission, pleas of nolo contendere. Id. 11(b). If the defendant refuses to 
plead at all, the court must enter a plea of not guilty. Id. 11(a).

A nolo plea, although not an admission of guilt, waives the defendant’s right to a trial and authorizes 
the court to treat him as if he were guilty. North Carolina v. Alford, 400 U.S. 25, 35 (1970). Because 
the due process clause requires that a waiver of constitutional rights be voluntary and intelligent, 
Boykin v Alabama, 395 U.S. 238, 242 (1969), a nolo plea, like a guilty plea, must be entered knowingly 
and voluntarily. See Manley v. United States, 588 F.2d 79, 81 n.3 (4th Cir. 1978) (no constitutional 
distinction between guilty and nolo plea for purpose of determining whether plea voluntary and intelli
gent); Duffy v. Cuyler, 581 F.2d 1059, 1063 (3d Cir. 1978) (dictum) (Constitution may require sur
rounding nolo plea with “almost all” safeguards for guilty plea), cert, denied, 439 U.S. 1075 (1979); 
notes 1307-09 infra and accompanying text (discussing safeguards surrounding entry of guilty plea). 
Despite similarities with a guilty plea, a nolo plea differs because it is not admissible as evidence of guilt 
in subsequent civil litigation based on the same acts. Fisher v. Wainwright, 584 F.2d 691, 693 n.3 (5th 
Cir. 1978). But cf. United States v. Vasilios, 598 F.2d 387, 390 (5th Cir.) (sanctioning disclosure of 
defendant’s nolo plea during separate state criminal proceeding for purpose of rebutting defendant’s 
impeachment of prosecution witness), cert, denied, 444 U.S. 967 (1979).

A stipulation of facts may be the “functional equivalent” of a guilty plea. In stipulating facts that 
may result in the enhancement of a sentence under a habitual offender statute, the defendant effectively 
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the crime charged* 1282 and a waiver of several constitutional rights, including 
the privilege against self-incrimination, the right to a jury trial, and the right to 
confront one’s accusers.1283 Moreover, a guilty plea forecloses appellate re
view of alleged nonjurisdictional constitutional violations occurring before en
try of the plea,1284 such as claims of illegal search and seizure,1285 coerced 
confessions,1286 improper grand jury composition,1287 and prosecutorial de
fects.1288 The circuits are split, however, on whether a defendant may enter a 
“conditional” guilty plea, which preserves his right to appeal nonjurisdictional 
claims. The Fifth,1289 Sixth,1290 and Ninth1291 Circuits expressly prohibit such 

may waive his right to have the state prove the offense and his right to rebut such evidence. Cox v. 
Hutto, 589 F.2d 394, 395-96 (8th Cir. 1979) (per curiam). Thus, the trial court must assure that the 
defendant agreed to such stipulations voluntarily and intelligently. Id., cf. Wright v. Craven, 461 F.2d 
1109, 1109 (9th Cir. 1972) (per curiam) (in habitual offender case, state trial court may not accept 
admission of prior convictions unless defendant understands consequences). Nevertheless, the Ninth 
Circuit last term tn United States v. Stapleton, 600 F.2d 780 (9th Cir 1979), reiterated that, unlike a 
guilty or nolo plea, a stipulation of facts does not enjoy the procedural protections of rule 11 of the 
Federal Rules of Criminal Procedure, which were designed to ensure that pleas are made knowingly 
and voluntarily. Id. at 782. Moreover, the Eighth Circuit last term in United States v. Wray, 608 F 2d 
722 (8th Cir. 1979), cert, denied, 444 U.S. 1048 (1980), noted that a stipulation of facts diners from a 
nolo or guilty plea because in stipulating facts, the defendant does not waive his right to present de
fenses Id. at 724 (dictum).

1282. McCarthy v. United States, 394 U.S. 459, 466 (1969); see Baxter v. Estelle, 614 F.2d 1030, 1036 
(5th Cir. 1980) (by entering guilty plea to charge of burglary, defendant admits all elements of crime, 
including intent), cert, denied, 449 U.S. 1085 (1981). The Ninth Circuit this term in United States v. 
Bejar-Matrecios, 618 F.2d 81 (9th Cir. 1980), held that a guilty plea constitutes an admission of all 
material facts alleged in an indictment and therefore has the same collateral estoppel effect as a convic
tion tn subsequent litigation. Id. at 83-84.

1283 Boykin v. Alabama, 395 U.S. 238, 243 (1969); see Chavez v. United States, 641 F.2d 1253, 1259 
(9th Cir. 1981) (guilty plea waives several constitutional rights; must be result of “reasoned choice”); 
United States v. Wray, 608 F.2d 722, 724 (8th Cir. 1979) (nolo and guilty pleas waive right to decision 
on merits), cert, denied, 444 U.S. 1048 (1980); cf. United States v. Pardo, 636 F.2d 535, 543-44 (D.C. Cir.
1980) (witness loses privilege against self-incrimination when subject matter of testimony subsumed in 
his guilty plea agreement; no further threat of incrimination present). The Pardo court, however, care
fully stressed that a witness does not lose the privilege against self-incrimination regarding “[other] 
matters or transactions not involved in his conviction or plea arrangement.” Id at 544.

1284. See Menna v. New York, 423 U.S. 61, 62 n.2 (1975) (per curiam) (dictum) (because guilty plea 
removes issue of factual guilt from case, constitutional violations not inconsistent with guilt irrelevant); 
United States v. Wray, 608 F.2d 722, 724 (8th Cir. 1979) (nolo and guilty pleas foreclose opportunity to 
assert nonjurisdictional defenses), cert, denied, 444 U.S. 1048 (1980); United States v. DiFonzo, 603 
F.2d 1260, 1263 (7th Cir. 1979) (plea waives objections to “most prior defects" of prosecution), cert, 
denied. 444 U.S. 1018 (1980); United States v. Gaertner, 583 F.2d 308, 311 (7th Cir 1978) (per curiam) 
(plea waives speedy trial claim), cert, denied. 440 U.S. 918 (1979). This term, however, the Fifth Circuit 
concluded in Rutledge v Wainwright, 625 F.2d 1200 (5th Cir. 1980), cert, denied, 101 S. Ct. 1746 
(1981), that although pre-plea procedural flaws usually are subsumed by the plea, federal courts may 
review claimed errors if the state itself provides a mechanism for review. Id. at 1203.

1285. United States v. Johnson, 634 F.2d 385, 386 (8th Cir. 1980) (per curiam); Larios-Mendez v. 
Immigration & Naturalization Serv., 597 F.2d 144, 145-46 (9th Cir. 1979) (per curiam).

1286. Franklin v. United States, 589 F.2d 192, 194-95 (5th Cir.) (per curiam), cert, denied, 441 U.S. 
950 (1979).

1287. Tollett v. Henderson, 411 U.S. 258, 266 (1973).
1288. United States v. Boniface, 631 F.2d 1228, 1229 (5th Cir. 1980) (per curiam) (clandestine con

struction of indictment); United States v. Hach, 615 F.2d 1203, 1204 (8th Cir.) (failure to comply with 
Interstate Agreement on Detainers Act), cert, denied, 446 U.S. 912 (1980).

1289. See United States v. Lopez, 571 F.2d 1345, 1346 (5th Cir. 1978) (per curiam) (invalidating 
conditional nolo plea and admonishing district courts not to accept conditional guilty or nolo pleas).

1290. See Unites States v. Cox, 464 F.2d 937, 945 (6th Cir. 1972) (prohibiting conditional pleas 
because putative benefits outweighed by need for accurate appellate review and avoidance of constitu
tional questions).

1291 See United States v. Benson, 579 F.2d 508, 510-11 (9th Cir. 1978) (prospectively prohibiting 
conditional pleas because inherently inconsistent with notions of waiver associated with guilty pleas).
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pleas; the Seventh Circuit1292 has disapproved of them. The Third Circuit 
grants trial courts discretionary power to accept conditional guilty pleas in 
“appropriate circumstances,”1293 and the Second Circuit allows such pleas if 
the trial judge and prosecutor consent.1294

A defendant whose conviction is based on a guilty plea may challenge the 
government’s power to prosecute him1295 by attacking the conviction on such 
grounds as prosecutorial vindictiveness,1296 double jeopardy,1297 failure to as
sert jurisdiction,1298 or failure to charge an offense in the indictment.1299 
Moreover, a guilty plea does not waive the defendant’s right to challenge the 
constitutionality of the statute under which he is charged.1300

In the 1969 case of Boykin v. Alabama,1301 the Supreme Court ruled that a 
plea of guilty “is itself a conviction” of the offense charged.1302 Last term, 
however, the Tenth Circuit in United States v. Stober'303 held in an en banc 
opinion that state law determines whether a defendant who pleads guilty in 
state court is a “convicted” felon for purposes of federal law.1304 The Stober 
court ruled that when a defendant enters a guilty plea in a state deferred-judg
ment proceeding, he has not been convicted under state law until judgment 
actually has been given.1305 As a result, the court dismissed a subsequent pros
ecution under a federal statute restricting the receipt of firearms by a convicted

1292. See United States v. Brown, 499 F.2d 829, 832 (7th Cir.) (honoring district court’s use of condi
tional plea in this case, but recognizing policy reasons against future use of plea), cert, denied, 419 U.S. 
1047 (1974).

1293. See United States v. Moskow, 588 F.2d 882, 885, 887 (3d Cir. 1978) (upholding trial court’s 
acceptance of plea conditioned on right to appeal denial of suppression motion because of judicial 
economy).

1294. See United States v. Burke, 517 F.2d 377, 379 (2d Cir. 1975) (upholding plea conditioned on 
right to appeal denial of suppression motion).

1295. Blackledge v. Perry, 417 U.S. 21, 30-31 (1974).
1296. See id. at 28 (when defendant’s guilty plea result of prosecutor’s retaliation for defendant’s 

exercise of statutory right to new trial, defendant may appeal conviction based on guilty plea).
1297. Menna v. New York, 423 U.S. 61, 62 (1975) (per curiam); United States v. Gaertner, 583 F.2d 

308, 311 (7th Cir. 1978) (per curiam), cert, denied, 440 U.S. 918 (1979). The Fourth Circuit, however, 
has contradicted directly the Supreme Court’s decision in Menna by holding that the defendant’s guilty 
plea waives his right to object to his conviction on double jeopardy grounds. Brown v. Maryland. 618 
F.2d 1057, 1059 (4th Cir. 1980), cert, denied, 449 U.S. 878 (1981).

1298. See United States v. DiFonzo, 603 F.2d 1260, 1263 (7th Cir. 1979) (defendant indicted for 
filing false information with SEC; guilty plea does not preclude challenging indictment for failure to 
establish jurisdiction of SEC), cert, denied, 444 U.S. 1018 (1980); United States v. Broncheau, 597 F.2d 
1260, 1262 n.l (9th Cir.) (defendant indicted for assault under statute covering Indians on reservations; 
guilty plea does not preclude challenging indictment for failure to allege defendant's Indian descent), 
cert, denied, 444 U.S. 859 (1979).

1299. See United States v Broome, 628 F.2d 403, 404-05 (5th Cir. 1980) (defendant convicted for 
misapplication of bank funds; guilty plea does not waive defendant’s right to claim that all essential 
elements of offense not charged in indictment); United States v. Meacham, 626 F.2d 503, 510 (5th Cir. 
1980) (defendants convicted for conspiring to attempt to violate narcotics laws; guilty plea does not 
waive claim that indictment failed to charge an offense).

1300. See United States v Broncheau, 597 F.2d 1260, 1262 & n.l (9th Cir.) (guilty plea does not 
waive defendant’s right to claim that statute under which he was convicted unconstitutionally vague), 
cert, denied, 444 U.S. 859 (1979). But see Baxter v. Estelle, 614 F.2d 1030, 1036 (5th Cir. 1980) (guilty 
plea forecloses defendant’s challenge to statute’s allegedly unconstitutional presumption of intent; de
fendant lacks standing because guilty plea admits intent), cert, denied, 449 U.S. 1085 (1981).

1301. 395 U.S. 238 (1969).
1302. Id. at 242.
1303. 604 F.2d 1274 (10th Cir. 1979) (en banc).
1304. Id. at 1276.
1305. Id at 1278.
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felon.1306

Entering the Plea. Because a guilty plea waives several constitutional
rights, due process requires that the defendant be legally competent to plead 
guilty1307 and that the plea be made voluntarily and intelligently.1308 Thus, 
courts will not accept a guilty plea unless the defendant comprehends his con
stitutional protections and the charges against him.1309 This term the Eighth 
Circuit held in Ford v. Parratt'310 that a defendant has not made a guilty plea 
intelligently if his counsel failed to investigate adequately the factual circum
stances surrounding the charge.1311 To support such a claim, however, the de
fendant must show that prejudice resulted from his counsel’s failure to 
investigate.1312

Rule 11 of the Federal Rules of Criminal Procedure1313 establishes the pro
cedures that federal courts must follow to ensure that a plea is voluntary.1314 
Before accepting a plea of guilty or nolo contendere, the trial judge must ad
dress the defendant personally in open court1315 to determine that he under-

1306. Id Chief Judge Seth stressed in his majority opinion that, despite the guilty plea, the state 
court never entered judgment. Id. at 1276. In dissent, Judge Doyle insisted that a guilty plea consti
tutes a conviction and that state law should not control a prosecution under federal law. Id. at 1280 
(Doyle, J., dissenting). He further contended that the new rule repudiated the court’s prior decisions 
and would “create great confusion in the minds of officers, prosecutors, lawyers and judges.” Id. at 
1281.

1307. See Chavez v. United States, 641 F.2d 1253, 1255-56 (9th Cir. 1981) (due process requires trial 
court to hold hearing on defendant’s competence to plead guilty). Three circuits use the same standard 
to determine both competence to plead guilty and competence to stand trial. See note 1251 supra 
(Third, Fifth, and Tenth Circuits equate standards). The Ninth Circuit, however, employs a stricter test 
for guilty pleas requiring the trial court also to consider the gravity of the defendant’s plea. Sieling v. 
Eyman, 478 F.2d 211, 214-15 (9th Cir. 1973). This term in United States ex rel. Cyburt v. Rowe, 638 
F.2d 1100 (7th Cir. 1981), the Seventh Circuit avoided choosing between the two standards by holding 
that the defendant was properly adjudged competent under either standard. Id. at 1102-03; cf. Spikes 
v. United States, 633 F.2d 144, 145 (9th Cir. 1980) (although trial judge confused standards for compe
tence to stand trial and to plead guilty, denial of hearing proper because judge had no good faith doubt 
of defendant’s competence), cert, denied, 101 S. Ct. 1399 (1981).

1308. Boykin v. Alabama. 395 U.S. 238, 242 (1969). This term the Seventh Circuit extended this 
requirement to juvenile cases, holding that trial courts must ensure that a juvenile’s plea is voluntary 
and intelligent. Clay v. Director, Juvenile Div., Dept, of Corrections, 631 F.2d 517, 518 (7th Cir. 1980).

1309. Henderson v. Morgan, 426 U.S. 637, 645 n.13 (1976).
1310. 638 F.2d 1115 (8th Cir. 1981).
1311. Id. at 1117.
1312. Id. at 1118; see Beckham v. Wainwright, 639 F.2d 262, 267 (5th Cir. 1981) (counsel's failure to 

advise defendant of available options and possible consequences of jury trial renders plea invalid).
1313. Fed. R. Crim. P. 11.
1314 McCarthy v. United States, 394 U.S. 459, 465 (1969). Rule 11 is not constitutionally man

dated. id. at 464, although it can be enforced through the Supreme Court’s supervisory power over the 
lower federal courts. See id. (Court uses supervisory power to enforce compliance with rule 11).

This term in Witherspoon v. United States. 633 F.2d 1247 (6th Cir. 1980), cert, denied, 101 S. Ct. 1396 
(1981), the Sixth Circuit held that when a defendant pleads not guilty, but stipulates to most or all of 
the elements necessary to establish the offense, rule 11 should apply. Id. at 1248. The court held that 
the lower court’s failure to follow rule 11 was not reversible error, however, because no prejudice re
sulted and the judge was entitled to rely on the exact language of rule 11. Id.

1315. Fed. R. Crim. P. 11(c); see United States v. Fels, 599 F.2d 142, 145 (7th Cir. 1978) (trial court 
’’personally’’ addressed defendant when explanation of charges directed simultaneously to defendant 
and two codefendants); United States v. Clark, 574 F.2d 1357, 1358 (5th Cir. 1978) (per curiam) (revers
ible error for prosecutor rather than judge to address defendant). But see United States v. Gray, 611 
F.2d 194, 198-99 (7th Cir. 1979) (per curiam) (not error for trial court to allow prosecutor to explain 
charges to defendant in presence of judge), cert, denied, 446 U.S. 911 (1980). 
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stands: (1) the nature of the charges,1316 (2) any applicable mandatory 
minimum sentence,1317 and, (3) the maximum possible sentence.1318 Because 
special parole terms create the possibility that a defendant’s actual time in jail 
may exceed the stated sentence, seven circuits require the trial judge to inform 
the defendant of any applicable mandatory special parole terms.1319 Further
more, the court must inform the defendant that he has various constitutional 
rights1320 and that his guilty plea waives his right to trial.1321 The court also 
must explain that it may question the defendant and that if his answers are 
given under oath, on the record, and in the presence of counsel, they may be 
used against him in a prosecution for perjury.1322 The court need not inform 
the defendant of collateral consequences of his plea that are not specified in 
the rule.1323

1316. Fed. R. Crim. P. 11(c)(1); see Mack v. United States, 635 F.2d 20, 26 (1st Cir. 1980) (district 
court must not only inform defendant of charges, but must be sure he understands them); Alessi v. 
United States, 593 F.2d 476, 480-81 (2d Cir. 1979) (per curiam) (trial court failed adequately to explain 
that felony conviction for tax evasion requires more than mere failure to file tax return; conviction 
vacated); cf. McGuirk v. Fair. 622 F.2d 597, 599 (1st Cir.) (defense counsel’s extended discussions with 
defendant about differences between first and second degree murder gave defendant sufficient notice of 
offense), ceri, denied, 449 U.S. 882 (1980).

1317. Fed. R. Crim. P. 11(c)(1).
1318. Id, see United States v. Herrold, 635 F.2d 213, 215 (3d Cir. 1980) (per curiam) (although 

failure to inform defendant of maximum sentence does not always require relief on appeal, too great 
discrepancy between defendant’s perception of sentence and actual sentence undermines “intelligently 
made" requirement); cf. Steinsvik v. Vinzant, 640 F.2d 949, 956 (9th Cir. 1981) (defendant seeking 
collateral relief must show prejudice resulted from failure to inform him of maximum sentence); United 
States v. Scott, 625 F.2d 623, 625 (5th Cir. 1980) (same).

1319. See Williams v Morris, 633 F.2d 71, 76 (7th Cir. 1980) (requiring court to advise defendant of 
mandatory parole term when actual sentence plus parole term exceeds maximum sentence defendant 
anticipates); Moore v. United States, 592 F.2d 753, 758 (4th Cir. 1979) (requiring court to advise de
fendant of ramifications of mandatory special parole term); Richardson v. United States, 577 F.2d 447, 
452 (8th Cir. 1978) (requiring court to advise defendant of maximum special parole term), cert, denied. 
442 U.S. 910 (1979); United States v. Palter, 575 F.2d 1050, 1051 (2d Cir. 1978) (per curiam) (same); 
Bunker v. Wise. 550 F.2d 1155, 1156 (9th Cir. 1977) (requiring court to advise defendant of ramifica
tions of special parole term); United States v. Yazbeck, 524 F.2d 641, 643 (1st Cir. 1975) (per curiam) 
(same); Roberts v. United States, 491 F.2d 1236, 1238 (3d Cir. 1974) (per curiam) (same); cf. United 
States v. Keefe, 621 F.2d 17, 19-20 (1st Cir. 1980) (denying motion to withdraw plea because trial court 
fully advised defendant of mandatory special parole term). The Fifth Circuit does not require the trial 
judge to explain the special parole term. United States v. Garcia, 617 F.2d 1176, 1177 (5th Cir. 1980).

1320. Specifically, the defendant must be informed that he has the right to an attorney, the right to 
plead not guilty, the right to a jury trial, the right to confront and cross-examine witnesses, and the right 
against self-incrimination. Fed. R. Crim. P 1 l(c)(2)-(3); see United States v. Carter, 619 F.2d 293, 295 
(3d Cir. 1980) (vacating sentence because judge failed to inform defendant of right to counsel and right 
to confront witnesses).

1321. Fed. R. Crim. P. 11(c)(4).
1322. Id. 11(c)(5); cf. United States v. Almaguer. 620 F.2d 557, 559 (5th Cir. 1980) (although rule 

11(c)(5) omission does not require automatic reversal, totality of circumstances may so require) On 
remand the district court held that the defendant was not entitled to relief because he failed to show 
prejudice. United States v. Almaguer, 632 F.2d 1265, 1267 (5th Cir. 1980) (affirmed on second appeal), 
cert, denied. 101 S. Ct. 3034 (1981).

1323. See, e.g., Steinsvik v. Vinzant, 640 F.2d 949, 956 (9th Cir 1981 ) (court need not inform defend
ant of possible deportation resulting from plea); United States v. Garcia, 636 F.2d 122, 123 (5th Cir.
1981) (per curiam) (court need not inform defendant of parole eligibility or risk of enhanced sentence 
due to prior convictions); United States v. Jackson, 627 F.2d 883, 885 (8th Cir. 1980) (per curiam) (court 
need not inform defendant of inability to order concurrent sentences), cert, denied, 449 U.S. 998 (1981); 
United States v. Keefe, 621 F.2d 17, 20 (1st Cir. 1980) (court need not inform defendant of risk of 
enhanced sentence if also convicted at future contempt trial); United States v. King, 618 F.2d 550, 552 
(9th Cir. 1980) (court need not inform defendant of plea’s collateral estoppel consequences in subse
quent civil litigation); Strader v. Garrison, 611 F.2d 61, 63 (4th Cir. 1979) (court need not inform 
defendant that plea may delay parole eligibility); United States ex rei. Robinson v Israel, 603 F.2d 635,



626 The Georgetown Law Journal [Vol. 70:547

Rule 11(d) requires the trial judge to address the defendant personally in 
open court to determine that the plea is voluntary.* 1324 A judge may not accept 
a plea induced by trickery 1325 or coercion.1326 To prove coercion, a defendant 
must show that his fear of the possible consequences of pleading not guilty 
destroyed his ability to weigh such consequences against the advantages of 
going to trial.1327 A plea is not compelled, however, merely because some of 
the inducements to plead guilty are state-created.1328

638 (7th Cir.) (en banc) (court need not inform defendant that trial court recommended to parole board 
that he serve full sentence), cert, denied, 444 U.S. 1019 (1979).

1324. Fed. R. Crim. P. 11(d).
1325. Compare Smith v. O’Grady, 312 U.S. 329, 334 (1941) (guilty plea to burglary with explosives 

involuntary when defendant led to believe he was charged with simple burglary) with Flores v. Estelle, 
578 F.2d 80, 83-84 (5th Cir. 1978) (guilty plea allegedly induced by false promise of early parole volun
tary because court informed defendant he could not rely on such promise), cert, denied. 440 U.S. 923 
(1979).

1326. See Brady v. United States, 397 U.S. 742, 750 (1970) (dictum) (government may not induce 
plea by actual or threatened harm or by mental coercion); United States v. Cammisano, 599 F.2d 851. 
856 (8th Cir. 1979) (plea invalid when induced by “familial coercion" and trial court’s statement it 
would not accept plea of defendant’s brother/codefendant unless defendant also pleaded guilty).

1327. Jones v. Estelle, 584 F.2d 687, 690 (5th Cir. 1978). The defendant bears a heavy burden in 
trying to prove coercion. See, eg., Camillo v. Wyrick, 640 F.2d 931, 935 (8th Cir. 1980) (defendant's 
claim that continued isolation and voices emanating from the air vents coerced him to plead guilty 
inadequate in light of testimony at plea hearing); Williams v. Missouri, 640 F.2d 140, 143 (8th Cir. 
1980) (no coercion when prosecutor threatened to indict defendant under Habitual Criminal Act if he 
refused to plead guilty); United States v. Unger, 635 F.2d 688, 691 (8th Cir. 1980) (defendant’s claim of 
coercion and deceit by defense counsel fails when rule 11 hearing transcript fails to support claim); 
Grantling v. Balkcom, 632 F.2d 1261, 1264 (5th Cir. 1980) (defendant’s fear that he would be convicted 
because prospective jurors saw him handcuffed and in prison uniform insufficient to invalidate plea; 
must show coercion based on constitutional violation).

1328. Brady v. United States, 397 U.S. 742, 750 (1970); see Parker v. North Carolina. 397 U.S. 790, 
795 (1970) (plea voluntary although induced by existence of lower maximum penalty for plea than for 
jury’s discretion); McMann v. Richardson, 397 U.S. 759, 770-71 (1970) (plea voluntary although alleg
edly induced by earlier coerced confession); Williams v. Missouri, 640 F.2d 140, 143 (8th Cir. 1980) 
(plea voluntary although prosecutor threatened to use habitual offender statute if case went to trial).

1329. Santobello v. New York, 404 U.S. 257, 261 (1971); Fed. R. Crim P. 11(f).
1330. Fed. R. Crim. P 11(f); see Willett v. Georgia, 608 F.2d 538, 540 (5th Cir. 1979) (remanding to 

determine whether factual basis exists for plea when defendant pleaded guilty while asserting inno
cence); cf. United States v. Dayton, 604 F.2d 931, 943 (5th Cir. 1979) (en banc) (prosecutor’s narration 
of incriminating facts and defendant’s admission that facts true sufficient factual basis for plea), cert, 
denied, 445 U.S. 904 (1980); Tallent v. United States, 604 F.2d 370, 372 (5th Cir. 1979) (per curiam) 
(FBI agent’s testimony concerning incriminating facts sufficient factual basis for plea).

1331. North Carolina v. Alford, 400 U.S. 25, 37 (1970); see United States v. Hecht, 638 F.2d 651,654 
(3d Cir. 1981) (reversing trial court’s refusal to accept guilty plea because defendant admitted conduct 
sufficient to establish factual basis for plea); United States v. Beck, 606 F.2d 814, 816 (8th Cir. 1979) 
(per curiam) (defendant’s alleged inability to remember crime not sufficient to invalidate plea when 
record supports conviction).

1332. 394 U.S. 459 (1969).
1333. ¡d at 463-64.

Before a judge can enter judgment, rule 11(f) requires an on-the-record de
termination1329 that a factual basis for the plea exists.1330 In pleading guilty, a 
defendant need not expressly admit guilt if he pleads intelligently and volunta
rily and if strong evidence of guilt exists.1331

Effect of Rule 11 Violations. In McCarthy v. United States,1332 the
Supreme Court held that a trial court’s failure to adhere fully to the procedures 
of rule 11 of the Federal Rules of Criminal Procedure requires setting aside a 
guilty plea.1333 After McCarthy, Congress substantially expanded rule 11 to 
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require a more detailed inquiry by the trial court into the voluntariness of the 
plea.1334 As a result, courts have been reluctant to hold that all rule 11 viola
tions are necessarily grounds for invalidating the plea on direct appeal.1335

Collateral attacks on Rule 11 violations often will be unsuccessful. In United 
States v. Timmreck ,1336 the Supreme Court held that habeas corpus relief is 
not available for “technical violations” of rule 11.1337 The defendant in Tim
mreck sought to vacate his sentence on the ground that the trial court violated 
rule 11 by accepting his guilty plea without informing him of the applicable 
mandatory special parole term.1338 Stressing that the violation was neither 
constitutional nor jurisdictional in nature, and did not violate the procedural 
demands of due process, the Court held that the petitioner’s claim was not 
cognizable in a habeas corpus proceeding.1339 In following Timmreck, the 
Third,1340 Fifth,1341 and Tenth Circuits1342 have ruled that other violations of 
rule 11 do not warrant collateral relief.

Some violations of rule 11 do not automatically invalidate a guilty plea on 
direct appeal.1343 For example, the Fifth Circuit held this term in Allen v.

1334. As the Fifth Circuit has observed: “(a]t the time of McCarthy, Rule 11 was still a relatively 
short and general pronouncement of little more than 100 words. Since then, however, the rule has 
undergone vast expansion and complication. As . . . [amended] . . . effective December 1, 1975, it 
comprises over 1,000 words, grouped in 20 paragraphs and subparagraphs.” United States v. Dayton, 
604 F.2d 931. 936 (5th Cir. 1979) (en banc), cert, denied, 445 U.S. 904 (1980).

1335. See notes 1343-51 infra and accompanying text (discussing cases in which courts refused to 
invalidate pleas based on rule 11 violations).

1336. 441 U.S. 780 (1979).
1337. Id at 784.
1338. Id. at 782.
1339. Id. at 783-84.
1340. See United States v. Horsley, 599 F.2d 1265, 1269 (3d Cir.) (failure of trial judge personally to 

inform defendant of nature of charge and mandatory special parole term does not warrant collateral 
relief because defendant does not allege prejudice), cert, denied, U.S. 865 (1979).

1341. See Wright v United States, 624 F.2d 557, 562 (5th Cir. 1980) (failure of trial judge to inquire 
whether defendant pleaded voluntarily and with understanding of charges and consequences of guilty 
plea does not warrant collateral relief because no prejudice resulted).

1342. See United States v. Sisneros, 599 F.2d 946, 949-50 (10th Cir. 1979) (per curiam) (failure of 
trial judge to inform defendant of maximum special parole term does not warrant collateral relief 
because judge advised defendant that 18-year prison and special parole term possible, but gave defend
ant 13-year prison and special parole term).

1343. See United States v. Gray, 611 F.2d 194, 201 (7th Cir. 1979) (per curiam) (prosecutor, rather 
than judge, informed defendant of charge and maximum potential penalty at arraignment, but no dis
cussion of charge or penalty at guilty plea hearing; no violation of rule 11 because plea voluntary and 
intelligent), cer/. denied, 446 U.S. 911 (1980); United States v. Conrad, 598 F.2d 506, 509 (9th Cir. 1979) 
(trial judge failed to inform defendant that answers under oath could be used in prosecution for per
jury; plea approved because was voluntary and defect only jeopardized fairness of petjury prosecution, 
not adequacy of plea); cf. United States v. Cammisano, 599 F.2d 851, 855 (8th Cir. 1979) (dictum) 
(although full compliance with rule 11 “ordinarily” required, “(r)itualistic compliance” not necessary).

The Third Circuit in United States v. Carter, 619 F.2d 293 (3d Cir. 1980), vacated a defendant’s 
sentence because the trial judge violated rule 11. Id. at 295. In Carter, the judge did not inform the 
defendant during the guilty plea hearing of his right to counsel and his right to confront adverse wit
nesses, rights that the court described as core values of the adversary system. Id Although the court 
urged district courts to observe the requirements of rule 11 strictly, it declined to mandate invalidation 
of guilty pleas for every violation of the rule. Id. at 299. The court warned the district courts, however, 
that continued deviations from the provisions of rule 11 might require it to take such action in the 
future. Id.

The Supreme Court in United States v. Timmreck, 441 U.S. 780 (1979), suggested that a technical 
violation of amended rule 11 might warrant invalidation of a guilty plea on direct appeal. Id. at 784. 
In explaining its rejection of a habeas petitioner’s claim that a rule 11 violation invalidated his plea, the 
Timmreck Court observed that the claim “could have been raised on direct appeal,” and that the Court 
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United States'™4 that a violation of rule 11 entitles a defendant to relief only if 
the violation materially affects the decision to plead guilty.* 1344 1345 In Allen, the 
trial judge failed to inform the defendant adequately of the maximum sentence 
possible for the charged offenses.1346 The court held that the defendant had 
not plea-bargained about the maximum sentence, and therefore, the failure to 
comply fully with the rule 11 requirement had not been an inducement to 
plead.1347 In United States v. Almaguer,'™8 the Fifth Circuit held that a tech
nical violation of rule 11 does not entitle a defendant to automatic reversal 
unless he also shows actual prejudice.1349 In Almaguer the trial judge failed to 
warn the defendant that statements the defendant made at the plea hearing 
could be used against him in a subsequent perjury action,1350 Because the 
defendant had not been charged with perjury, the court found no prejudice 
warranting relief.1351

would not allow a habeas petition to serve as an appeal. Id. In construing this statement, the Third 
Circuit observed that the Timmreck Court "seemed to infer that technical violations could be remedied 
on direct appeal.” United States v. Carter, 619 F.2d at 298. In United States v. Dayton, 604 F.2d 931 
(5th Cir. 1979) (en banc), cert, denied. 445 U.S. 904 (1980). the Fifth Circuit considered the Timmreck 
statement to be "arguably dictum and somewhat ambiguous [because] to say that the [defendant’s 
claim] could have been raised [on direct appeal] is not necessarily to say that raising it would have 
produced a reversal.” Id. at 936 n.6.

1344. 634 F.2d 316 (5th Cir. 1981) (per curiam).
1345. Id. at 317.
1346. Id.
1347. Id.
1348. 632 F.2d 1265 (5th Cir. 1980) (per curiam), cert, dented. 101 S Ct. 3034 (1981).
1349. Id. at 1267.
1350. Id. at 1266.
1351. Id. at 1267; accord. United States v. Law, 633 F.2d 1156, 1157 (5th Cir. 1981) (per curiam) 

(trial judge’s failure to warn defendant that defendant’s statements at plea hearing could be used in 
subsequent perjury action harmless error because defendant not charged with perjury).

1352. Boykin v. Alabama, 395 U.S. 238. 242-43 (1969); cf. United States ex rel. Cyburt v. Rowe. 638 
F.2d 1100, 1104 (7th Cir. 1981) (although trial judge failed to comply with state rule similar to rule 11. 
record indicates petitioner not prejudiced; guilty plea valid).

1353. See Henderson v. Morgan, 426 U.S. 637, 647 & n. 18 (1976) (guilty plea made in state court 
involuntary; defendant not informed of “critical" element of intent in second degree murder charge); 
Harned v. Henderson, 588 F.2d 12. 21 n.10 (2d Cir. 1978) (guilty plea made in state court involuntary; 
defendant not informed of “critical” element of physical injury in first degree burglary charge). The 
Supreme Court has indicated that it may not be necessary for the state trial judge personally to explain 
the charges to the defendant. See Henderson v Morgan. 426 U.S. at 647 (dictum) (explanation of 
charges by either trial judge or defense counsel sufficient).

1354. Boykin v. Alabama, 395 U.S. 238, 243-44 (1969).
Last term in Miller v McCarthy. 607 F.2d 854 (9th Cir. 1979), the Ninth Circuit held that a defend

ant who enters a guilty plea in a state court must be informed of the maximum potential sentence for 
the offense charged Id. at 856. Explaining that the defendant's right to such information is constitu
tionally based, the court emphasized that if the trial judge fails so to inform the defendant, the guilty 
plea must be set aside automatically. Id. But cf. Duffy v. Cuyler, 581 F.2d 1059. 1064 (3d Cir. 1978) 
(failure to inform defendant of maximum potential sentence in state proceeding does not render nolo 
plea involuntary when factual basis exists for plea), cert, denied. 439 U.S. 1075 (1979).

Although rule 11 does not apply to state proceedings, due process requires 
state courts to assure that guilty pleas are made voluntarily and intelli
gently.1352 Thus, a defendant in a state court must be informed of all the “crit
ical” elements of a charge.1353 Moreover, the trial court must question the 
defendant to determine whether he understands the nature and consequences 
of his guilty plea.1354

An allegation that the advice of counsel adversely affected the validity of a 
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guilty plea will support a postconviction attack on the plea.1355 The plea is 
invalid if the attorney’s advice was not within the range of competence de
manded of counsel in criminal cases.1356 Because declarations in open court 
carry a strong presumption of reliability,1357 a practical barrier to postconvic
tion attack arises when the defendant has made statements during court pro
ceedings affirming counsel’s effectiveness.1358

Plea Bargains. The Supreme Court has acknowledged that the plea
bargaining process should be encouraged as an essential component of the 
criminal justice system1359 because it speeds disposition of cases, conserves ju
dicial resources, and enhances the defendant’s rehabilitative prospects.1360 Be
cause courts have characterized plea bargains as contractual in nature,1361 the 
existence and scope of an agreement often are litigated.1362 The plea bargain

1355. See Strader v. Garrison. 611 F.2d 61, 63, 65 (4th Cir. 1979) (plea involuntary because attorney 
wrongly advised defendant that plea would not postpone parole eligibility date; conviction vacated); 
United States v. Moore, 599 F.2d 310, 313 (9th Cir. 1979) (dictum) (plea involuntary because counsel 
unprepared for trial), cert, denied. 444 U.S. 1024 (1980).

1356. McMann v. Richardson, 397 U.S. 759, 771 (1970); cf. Beckham v. Wainwright, 639 F.2d 262, 
267 (5th Cir. 1981) (counsel ineffective because failed to advise defendant of consequences of withdraw
ing guilty plea).

This term the Eighth Circuit held that counsel’s failure to investigate adequately an unsubstantiated 
issue concerning the charge against the defendant constituted ineffective assistance of counsel. Ford v. 
Parratt. 638 F.2d 1115. 1117-18 (8th Cir. 1981). The court stated that this omission hampered the 
defendant's ability to make an intelligent decision to plead guilty. Id.

1357. Blackledge v. Allison. 431 U.S. 63, 74 (1977).
1358. See Kelly v. Alabama, 636 F.2d 1082, 1084 (5th Cir. 1981) (no ineffective assistance of counsel 

because defendant told court he understood proceedings, discussed case with counsel, and expressed 
satisfaction with counsel); Jones v. Wainwright, 604 F.2d 414, 417 (5th Cir. 1979) (per curiam) (defend
ant’s praise of attorney supports finding of effective assistance of counsel); United States v. Moore, 599 
F.2d 310, 314 (9th Cir. 1979) (defendant’s repeated expressions of satisfaction with attorney support 
finding of effective assistance of counsel), cert, denied. 444 U.S. 1024 (1980). Generally, the court will 
examine the entire record and make an independent evaluation of counsel's performance. See Rawls v. 
Mabry, 630 F 2d 654, 660 (8th Cir.) (per curiam) (record supports counsel's effective representation), 
cert, denied. 449 U.S. 1084 (1980).

The defendant’s own comments also may impede his efforts to invalidate the plea on other grounds. 
See United States v. Gray, 611 F.2d 194, 201 (7th Cir. 1979) (per curiam) (failure to inform defendant 
of nature of charge does not violate rule 11 because defendant's own description of criminal activities 
indicates he understood charge), cert, denied, 446 U.S. 911 (1980); United States v. Dabdoub-Diaz, 599 
F.2d 96, 99 (5th Cir.) (same), cert, denied. 444 U.S. 878 (1979); United States v. Conrad. 598 F.2d 506. 
508 (9th Cir. 1979) (same).

1359. Santobello v. New York, 404 U.S. 257, 260 (1971). Notwithstanding its view that plea bargain
ing is important, the Supreme Court has held that there is no constitutional right to plea bargain. 
Weatherford v Bursey, 429 U.S. 545, 561 (1977).

1360. Blackledge v. Allison. 431 U.S. 63, 71 (1977); Santobello v. New York, 404 U.S. 257, 261 
(1971).

1361. See, eg., Santobello v. New York, 404 U.S. 257, 262 (1971) (when promise by prosecutor is 
part of consideration for guilty plea, government must enforce agreement); In re Geisser. 627 F.2d 745, 
749 (5th Cir. 1980) (guilty plea induced by promise of government binding contractual obligation), cert 
denied. 101 S. Ct. 1741 (1981); United States v. Krasn. 614 F.2d 1229, 1233 (9th Cir. 1980) (although 
matter of criminal jurisprudence, plea bargain contractual in nature, thus, subject to standards of con
tract law).

1362. See, eg., United States v. Parker, 617 F.2d 141, 143 (5th Cir. 1980) (agreement that new sen
tence would not exceed original sentence not violated by new sentence that lengthens period of confine
ment before parole eligibility); United States v. Krasn, 614 F.2d 1229, 1232-33 (9th Cir. 1980) 
(agreement not to indict defendant on additional charges covered only tax violations; agreement does 
not bar subsequent indictment for Sherman Act violation); United States v. Swinehart, 614 F.2d 853, 
857-58 (3d Cir.) (defendant agreed to cooperate with government, take polygraph test, and allow gov
ernment to determine whether he satisfied obligations; remand to determine whether parties intended 
to allow government to judge defendant in breach solely on basis of failed polygraph test), cert, denied. 
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binds both the defendant* 1363 and the prosecution.1364 Breach of a plea agree
ment can be remedied by specific performance, withdrawal of the plea, or al
teration of the sentence.1365 1366 The Sixth Circuit held this term in McPherson v. 
Barksdale'*** that a state court’s failure to adhere to a plea agreement violates 
the federal Constitution and therefore is within the jurisdiction of the federal 

449 U.S. 827 (1980); Blackmon v. Wainwright, 608 F.2d 183, 184 (5th Cir. 1979) (per curiam) (state 
judge's "off-the-cuff’ remark that 50 years would be minimum possible sentence did not establish plea 
agreement), cert, denied, 449 U.S. 852 (1980).

This term the Fifth Circuit held that the federal government may bring charges against a defendant 
who entered a plea agreement with state officials if the federal government did not participate in the 
state negotiations. United States v. Sandate, 630 F.2d 326, 327-28 (5th Cir. 1980), cert, denied, 101 S. 
Ct 1372 (1981); see United States v. McIntosh, 612 F.2d 835, 836-37 (4th Cir. 1979) (state prosecutor’s 
promise that no federal prosecution would follow defendant’s guilty plea to state charges does not bind 
federal government; prosecutor lacked authority to make such promise).

The Supreme Court has held that a defendant who alleges that the government breached a plea 
agreement is entitled to discovery or an evidentiary hearing to determine the veracity of his allegations. 
Blackledge v. Allison, 431 U.S. 63, 76, 80-82 (1977). A court may dispense with a hearing, however, if 
the defendant’s allegations are “palpably incredible” or “patently frivolous or false.” Id. at 76; see, e.g. 
United States v. DeFilippis, 637 F.2d 1370, 1375 (9th Cir. 1981) (defendant alleges prosecutor agreed to 
drop charges against her as part of plea bargain with defendant’s husband; hearing not necessary be
cause plea transcript did not support allegation and judge familiar with case); McKenzie v. Wain
wright. 632 F.2d 649, 652 (5th Cir. 1980) (small disparity between actual sentence and sentence 
allegedly promised; defendant’s failure to corroborate allegations warrants summary dismissal without 
hearing); United States v. Flores, 616 F.2d 840, 842 (5th Cir. 1980) (defendant’s allegations that expec
tations disappointed and that counsel misunderstood legal position do not warrant hearing); cf. United 
States v. Bronstein, 623 F.2d 1327, 1330 (9th Cir. 1979) (appellate court need not remand when lan
guage of agreement and conduct of parties clearly express their intent), cert, denied, 449 U.S. 842 
(1980).

1363. See United States v. Brown, 617 F.2d 54, 55 (4th Cir. 1980) (per curiam) (denying defendant’s 
request to withraw from plea agreement because defendant offers no compelling reason to support 
request and prejudice to government would result).

1364. Santobello v. New York, 404 U.S. 257, 262 (1971); see In re Geisser, 627 F.2d 745, 749-50 (5th 
Cir. 1980) (government’s use of “best efforts” to persuade Swiss government to withdraw extradition 
request fulfills plea agreement), cert, denied, 101 S. Ct. 1741 (1981); United States v. Avery, 621 F.2d 
214, 216 (5th Cir. 1980) (government must adhere strictly to terms and conditions of plea agreement; 
disclosure of information for presentence report after promise to stand silent during sentencing does not 
violate agreement), cert, denied, 101 S. Ct. 1396 (1981); cf. United States ex rel. Goldberg v. Warden, 
622 F.2d 60, 65 (3d Cir.) (government’s agreement to dismiss certain charges does not preclude Parole 
Commission from considering conduct behind those charges), cert, denied, 449 U.S. 871 (1980). Once it 
has offered a plea bargain, the prosecution must allow the defendant reasonable time to accept the 
agreement before withdrawing the offer. See Cooper v. United States, 594 F.2d 12, 19 (4th Cir. 1979) 
(due process considerations of fairness require government to hold plea bargain offer open for reason
able time).

1365. See United States v. Herrera, 640 F.2d 958, 962 (9th Cir. 1981) (specific performance one 
possible remedy for breach of agreement); United States v. Runck, 601 F.2d 968, 970 (8th Cir. 1979) 
(judge’s addition of restitution requirement to defendant's agreement to plead guilty in return for spe
cific sentence violates agreement; defendant entitled to specific performance), cert, denied, 444 U.S. 
1015 (1980); United States v. Bowler, 585 F.2d 851, 856 (7th Cir. 1978) (choice between specific per
formance, withdrawal of plea, or sentence alteration within trial court’s discretion; remand for resen
tencing and specific performance).

The Third and Fourth Circuits have reached differing conclusions concerning whether a defendant is 
entitled to specific performance of a plea bargain accepted by him but withdrawn by the government 
prior to entry of the plea. Compare United States v. Ocanas, 628 F.2d 353, 358 (5th Cir. 1980) (neither 
party may rely on plea agreement until judge approves bargain and accepts plea; either side may mod
ify position until judge’s approval), cert, denied, 101 S. Ct. 2316 (1981); virgin Islands v. Scotland, 614 
F 2d 360, 362, 365 (3d Cir. 1980) (defendant not entitled to specific performance of unconsummated 
plea bargain absent showing of detrimental reliance) with Cooper v. United States. 594 U.S. 12, 19 (4th 
Cir. 1979) (due process requires fulfillment of plea bargain defendant accepted within reasonable time 
even if government withdraws offer before defendant enters plea).

1366. 640 F.2d 780 (6th Cir. 1981).
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courts.1367 The federal courts, however, do not have supervisory authority to 
specify the appropriate remedy for such a violation and must remand to the 
state court for this purpose.1368

This term in United States v. Williams ,XW) the Eighth Circuit refused to con
strue a plea agreement.1370 In Williams the government agreed to dismiss cer
tain counts of the indictment in exchange for the defendant’s guilty plea.1371 
In addition, the government promised to inform the judge at sentencing if the 
defendant cooperated in the ongoing investigation.1372 A number of disputes 
arose concerning whether the parties actually had reached an agreement, and 
it so, whether either party had fulfilled it.1373 The court declined to reach the 
merits and remanded to the district court, reasoning that the district judge who 
accepted the pleas and presided at all sentencing hearings was best qualified to 
resolve these issues.1374

Rule 11(e)(1) of the Federal Rules of Criminal Procedure authorizes the 
prosecutor to make three promises during plea negotiations: (1) to move to 
dismiss other charges, (2) to recommend a specific sentence or refrain from 
opposing defendant’s request for a particular sentence, and (3) to agree that a 
specific sentence is appropriate.1375 The rule expressly prohibits a judge from 
participating in plea negotiations,1376 although such participation is not uncon
stitutional as long as the defendant’s plea remains voluntary.1377

The Fifth Circuit this term in United States v. Adams1378 emphasized the 
importance of the prohibition on judicial participation in the bargaining pro
cess.1379 In Adams the judge participated in plea discussions on at least two 
occasions, yet finally rejected the plea agreement.1380 The defendant was con
victed after a jury trial.1381 On appeal the defendant sought enforcement of 
the agreement, but did not allege a violation of Rule 11(e)(1 ).1382 The Fifth 
Circuit, however, found the judge’s participation such a serious violation of the 
rule that it raised the issue sua sponte.1383 The court nonetheless held that a 
new trial was not required because there was no showing of actual prejudice to 
the defendant; a new sentencing hearing before a different judge offered the

1367. Id. at 781.
1368. Id
1369. 627 F.2d 154 (8th Cir. 1980).
1370. Id at 157.
1371. Id at 155.
1372. Id.
1373. Id at 156-57.
1374. Id at 157.
1375. Fed. R. Crim. P. 11(e)(1).
1376. Id
1377. See United States v. Harris, 635 F.2d 526, 528 (6th Cir. 1980) (judge’s role limited to accepting 

or rejecting plea; should not participate in plea bargaining process though such participation may not 
amount to constitutional violation), cert, denied, 50 U.S.L.W. 3245 (U.S. Oct. 6, 1981); Flores v. Estelle, 
578 F.2d 80, 85 (5th Cir. 1978) (state judge’s alleged plea offer to defendant’s sister does not violate 
Constitution when plea remains voluntary), cert, denied, 440 U.S. 923 (1979).

1378. 634t F 2d 830 (5th Cir. 1981).
1379. Id at 831.
1380. Id. at 831, 836.
1381. Id at 831.
1382. Id at 831, 836.
1383. Id at 836.
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defendant adequate protection.1384
Before accepting a guilty plea, a federal trial judge personally must ask the 

defendant in open court whether the plea is the result of a plea bargain.1385 If 
so, the terms of the agreement must be disclosed in open court or, for good 
cause, in camera.1386 The trial judge then may accept or reject the bargain or 
withold decision until after the presentation of the presentence report.1387 If 
the judge rejects the bargain he must give the defendant an opportunity to 
withdraw the plea.1388 If the judge accepts the bargain he is bound by its 
terms,1389 but he is not required to accept the prosecutor’s recommendation of 
a specific sentence.1390

In addition, the trial judge personally must ask the defendant in open court 
whether the plea is the result of any threats or promises apart from the plea 
bargain.1391 The judge may not accept a plea that is the result of such coer
cion.1392 In the 1978 case of Bordenkircher v. Hayes,1393 however, the Supreme 
Court held that a threat to reindict on other charges a defendant who refuses to 
plead guilty to an original indictment is an acceptable prosecutorial practice if 
the defendant is free to accept or reject the offer and is informed at the start of 
the plea negotiations that the prosecutor intends to use such a procedure.1394 
The Court reasoned that such a procedure is equivalent to indicting the de
fendant originally on all the charges and then offering to drop some charges in 
exchange for a guilty plea.1395

Under rule 11(e)(6)1396 evidence of withdrawn guilty pleas, nolo contendere

1384. Id. at 842.
1385. Fed. R. Crim. P. 11(d).
1386. Id. 11(e)(2).
1387. Id.
1388. Id. 11(e)(4). Furthermore, after rejecting the plea bargain the court must inform the defendant 

that if he persists in his plea, the disposition of tne case may be less favorable to him than the disposi
tion contemplated in the bargain. Id.

This term in United States v. Moore. 637 F.2d 1194 (8th Cir. 1981) (per curiam), the Eighth Circuit 
held that rule 11 does not require a judge to delineate his reasons for rejecting a plea agreement. Id. at 
1196.

1389. Fed. R. Crim. P. 11(e)(3).
1390. Id. 11(e)(1)(b).
1391. Id. 11(d).
1392. See notes 1325-28 supra and accompanying text (discussing coerced guilty pleas).
1393. 434 U.S. 357 (1978).
1394 Id. at 365. See United States v Gardner. 611 F.2d 770, 773 (9th Cir. 1980) (government 

offered to drop two tax evasion charges and abandon plans to seek second indictment if defendant 
pleaded guilty to third charge and cooperated in investigation; plea offer did not unlawfully coerce 
defendant to plead guilty because defendant free to accept or reject offer and no showing that second 
indictment not supported by probable cause); cf. United States v. Boyd. 610 F.2d 521. 524 (8th Cir. 
1979) (defendant agreed to plead guilty to Mann Act violation and receive jail sentence on condition 
that federal government would assure that state would terminate pursuit of separate kidnapping charge; 
defendant not entitled to withdraw plea because no proof assurance fraudulent), ceri, denied. 444 U.S. 
1089 (1980).

1395. Bordenkircher v. Hayes, 434 U.S. at 360-61.
1396. Fed. R. Crim P 11(e)(6). The rule was amended effective December 1. 1980. The amended 

text reads as follows:
(e) Plea agreement procedure . ... (6) Inadmissibility of pleas, plea discussions, and related 
statements. Except as otherwise provided in this paragraph, evidence of the following is not. 
in any civil or criminal proceeding, admissible against the defendant who made the plea or 
was a participant in the plea discussions: (A) a plea of guilty which was later withdrawn; 
(B) a plea of nolo contendere; (C) any statement made in the course of any proceedings 
under this rule regarding either of the foregoing pleas; or (D) any statement made in the 
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pleas, and statements made in the course of plea discussions with a govern
ment attorney are inadmissible in any criminal or civil proceeding against a 
defendant who made a plea or participated in plea negotiations.* 1397 The pur
pose of this provision is to encourage frank and open discussion during plea 
negotiations.1398 The advisory committee notes accompanying the amended 
rule emphasize that the suspect’s statements to law enforcement personnel 
other than government attorneys are outside the scope of the rule.1399 Thus, 
voluntary statements made to any government agent who is not an attorney 
may be admissible at a subsequent proceeding even though these statements 
were made in an attempt to open plea negotiations.1400

course of plea discussions with an attorney for the government which do not result in a plea of 
guilty or which result in a plea of guilty later withdrawn. However, such a statement is admis
sible (i) in any proceeding wherein another statement made in the course of the same plea or 
plea discussions has been introduced and the statement ought in fairness be considered con
temporaneously with it, or (ii) in a criminal proceeding for perjury or false statement if the 
statement was made by the defendant under oath, on the record, and in the presence of 
counsel.

Id.
1397. Id.
1398. Fed R Crim. P. 11(e)(6) (Advisory Committee Notes).
1399. Id.
1400. See id. (admissibility of statements made to law enforcement officials other than attorneys 

governed by standards for police interrogation).
The rule formerly provided that evidence of a nolo plea, a guilty plea later withdrawn, or statements 

made in connection with a plea or an offer to plead were inadmissible. Fed. R. Crim. P. 11(e)(6), 
Federal Rules of Criminal Procedure Amendments Act of 1975, Pub. L. No. 94-64, § 3, 89 Stat. 370. 
Under that version, the dividing line between ordinary confessions and inadmissible plea discussions 
proved difficult to discern In 1978, the Fifth Circuit held en banc that rule 11(e)(6) rendered state
ments made during an alleged plea discussion inadmissible if the defendant exhibits an "actual subjec
tive expectation" to negotiate a plea and that expectation is reasonable under the “totality of the 
objective circumstances.” United States v. Robertson, 482 F.2d 1356, 1366 (5th Cir. 1978) (en banc). 
Last term, the Seventh and Ninth Circuits joined the Fifth Circuit in applying the Robertson test See 
United States v O'Brien, 618 F.2d 1234, 1240-41 (7th Cir.) (recorded telephone conversation between 
defendant and FBI informant concerning possibility of plea bargain admissible because defendant had 
no subjective expectation to negotiate plea), cert, denied, 446 U.S. 967 (1980); United States v. 
Pantohan, 602 F.2d 855, 857 (9th Cir. 1979) (defendant’s statements to Treasuty agents offering cooper
ation admissible when defendant not under arrest at time of statements anti agents promise only to 
inform U.S attorney of cooperation; under Robertson conversation not plea negotiation).

1401 Fed. R. Crim. P. 1 l(e)(6)(D)(ii).
1402. Fed. R Crim. P. I l(e)(6)(D)(i).
1403. Fed. R. Crim. P. 32(d).
1404. Kercheval v. United States, 274 U.S. 220, 224 (1927); see United States v. Rasmussen. 642 F.2d 

165, 167-68 (5th Cir. 1981) (defendant's mere assertion of innocence not ground for granting motion to 

Under rule 11(e)(6), statements made during plea discussions are admissible 
against the defendant in a prosecution for perjury or false statements if the 
defendant made the statements under oath, on the record, and in the presence 
of counsel.1401 In addition, the rule provides that if a statement made during a 
plea discussion is introduced at any proceeding, additional statements made 
during the discussion are admissible if fairness so requires.1402

Withdrawing the Plea. Rule 32(d) of the Federal Rules allows a defend
ant to withdraw his plea of guilty or nolo contendere with the court’s permis
sion.1403 The standard for judging plea withdrawal motions made prior to 
sentencing is whether the court in its discretion considers the withdrawal to be 
fair and just.1404 Nonetheless, a court may deny a presentence motion if with
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drawal would prejudice the prosecution1405 or constitute an abuse of the judi
cial system.1406 The court may grant a withdrawal motion made after 
sentencing only to correct “manifest injustice.”1407

withdraw plea); United States v. Herrold, 635 F.2d 213, 215-16 (3d Cir. 1980) (per curiam) (granting 
motion to withdraw plea; defendant made guilty plea unintelligently because trial court failed to advise 
defendant of maximum penalty); United States v. Coure, 632 F.2d 665, 666 (6th Cir. 1980) (per curiam) 
(abuse of discretion for court to deny defendant's motion to withdraw plea after government breached 
plea agreement); United States v. Keefe, 621 F.2d 17, 19-20 (1st Cir. 1980) (because court fully in
formed defendant of consequences of guilty plea, denial of motion to withdraw plea not abuse of dis
cretion: defendant failed to advance any fair and just reason for withdrawal); United States v. King, 
618 F.2d 550, 552, 553 (9th Cir. 1980) (no abuse of discretion for court to deny defendant’s motion to 
withdraw plea after failing to advise defendant of potential effects guilty plea and conviction might 
have on subsequent civil litigation).

1405. See United States v. Bryant, 640 F.2d 170, 172-73 (8th Cir. 1981) (denving motion to withdraw 
plea because defendant delayed motion until codefendants’ trials completed and government’s wit
nesses unwilling to testify again); Virgin Islands v. Berry, 631 F.2d 214, 221 (3d Cir. 1980) (denying 
motion to withdraw plea because defendant gained knowledge of government’s case against him and 
government’s witnesses now may be unwilling to testify).

This term the Fifth Circuit ruled that the government’s failure to show that withdrawal would result 
in specific prejudice does not give the defendant an absolute right to withdraw his guilty plea. United 
States v. Rasmussen, 642 F.2d 165, 168 (5th Cir. 1981). The Third Circuit this term declined to rule on 
the issue. Virgin Islands v. Berry, 631 F.2d 214, 221 (3d Cir. 1980).

1406. See United States v. Bryant, 640 F.2d 170, 171-72, 173 (8th Cir. 1981) (defendant not entitled 
to withdraw plea when motion made only after codefendants’ trials; defendant attempting to test gov
ernment’s case against him).

1407 Fed. R. Crim. P. 32(d); see United States v. Tiler, 602 F.2d 30, 35 (2d Cir. 1979) (defendants 
not entitled to withdraw plea even though government allegedly violated plea agreement because de
fendants failed to prove manifest injustice would result).

1408. 631 F.2d 214 (3d Cir. 1980).
1409. Id. at 222.
1410. Id. at 220.
1411. Id.
1412. Id.
1413. Id. at 222.
1414. Id. at 221. The government argued that because one of Berry’s codefendants’ trial was com

pleted before Berry moved to withdraw his plea. Berry had the unfair advantage of knowing the gov
ernment’s case against him. Id. Additionally, because one of Berry's codefendants had been acquitted 
and the other sentenced pursuant to a plea agreement, it was likely that they would refuse to testify 
against Berry. Id.

In dissent. Judge Adams argued that the majority had adopted too strict a standard for pre-sentence 
withdrawal motions. Id. at 222 (Adams, J., dissenting). Specifically, he took issue with the court’s 
characterization of Berry's assertions of innocence as “incredible.” Id. at 223-24. Such a determination 
evaluates the guilt or innocence of the defendant, an improper consideration in denying a withdrawal 
motion. Id. at 224. Moreover, Judge Adams claimed that the government’s assertions of prejudice 
were merely speculative; precedents establish that the government must give evidence showing that 
actual prejudice will result. Id. at 224-25.

1 his term in Virgin Islands v. Berry1408 the Third Circuit upheld the denial 
ot a defendant’s motion to withdraw his guilty plea made prior to sentenc
ing.14"'' I he court explained that because withdrawal is a privilege, rather 
than a right, the defendant bears the burden of establishing that plausible rea
sons exist to justify withdrawal.1410 Additionally, a trial court must consider 
whether the defendant asserted his innocence and whether withdrawal would 
prejudice the government.1411 In Berry, the court found the defendant’s asser
tions of innocence to be “incredible” and his reasons justifying withdrawal 
“insubstantial,”1412 and therefore refused to allow withdrawal.1413 Moreover, 
withdrawal would have been prejudical to the government.1414
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DOUBLE JEOPARDY

The double jeopardy clause of the fifth amendment provides that no person 
“shall ... be subject for the same offense to be twice put in jeopardy of life or 
limb.”1415 Thus, the clause protects criminal defendants from both multiple 
trials1416 and multiple punishments for the same offense.1417 The protection 
against multiple trials stems from the belief that the state should not be permit
ted to make repeated attempts to convict an accused, thereby subjecting him to 
prolonged anxiety and greater risk that, although innocent, he will be found 
guilty.1418 Additionally, by limiting the state to one opportunity to muster suf
ficient evidence against the accused,1419 the double jeopardy clause preserves 
the finality of judgments,1420 protects the defendant’s interest in having his 
trial completed by a particular tribunal,1421 and prevents the prosecution from 
perfecting its case through the use of information obtained in earlier trials.1422 
The prohibition against multiple trials bars retrial for the same offense after 
conviction1423 or after acquittal,1424 unless reversal on appeal would merely

1415. U.S. Const, amend. V. The double jeopardy clause is applicable to the states through the 
fourteenth amendment. Benton v. Maryland, 395 U.S. 784, 794-96 (1969) (protection against double 
jeopardy fundamental to American system of justice; same constitutional standards must apply to state 
and federal proceedings): Tee, eg., Crist v. Bretz, 437 U.S. 28, 37-38 (1978) (federal rule that jeopardy 
attaches in jury trial when jury empaneled and sworn binding on states); Greene v. Massey. 437 U.S 
19. 24 (1978) (prohibition against retrial when conviction reversed due to evidentiary insufficiency ap
plies to states); Arizona v. Washington. 434 U.S. 497, 503-17 (1978) (federal principles for determining 
manifest necessity for mistrial applied to state case). The double jeopardy clause applies equally to 
misdemeanor and felony prosecutions. See Ex Parte Lange, 85 U.S. (18 Wall.) 163, 169 (1873) (double 
jeopardy protection applies to every indictment or information charging party with crime or 
misdemeanor).

1416. See Arizona v. Washington. 434 U.S. 497, 505 (1978) (prosecutor generally allowed only one 
opportunity to require accused to stand trial); United States v. Wilson, 420 U.S. 332, 343 (1975) (be
cause protection against multiple trials so important, exceptions allowed only grudgingly); Green v. 
United States, 355 U.S. 184, 187 (1957) (state may not make repeated attempts to convict defendant for 
single offense).

1417. See Whalen v. United States, 445 U.S. 684, 688 (1980) (double jeopardy clause protects against 
multiple punishments for same offense); cf. North Carolina v. Pearce, 395 U.S. 711, 717 (1969) (double 
jeopardy clause requires that court give full credit for time served when defendant resentenced)

1418. See Green v. United States, 355 U.S. 184, 187-88 (1957) (state may not use its greater resources 
repeatedly to seek conviction of defendant, thereby subjecting him to ordeal and increased possibility 
of mistaken finding of guilt).

1419. See Burks v. United States, 437 U.S. 1, 11 (1978) (double jeopardy clause forbids second trial 
affording prosecution additional opportunity to supply evidence lacking in first proceeding).

1420. See United States v. Scott, 437 U.S. 82, 92 (1978) (primary purpose of double jeopardy clause 
to protect integrity of final judgments); Crist v. Bretz, 437 U.S. 28, 33 (1978) (primary purpose of double 
jeopardy clause to preserve finality of judgments).

1421. See Crist v Bretz, 437 U.S. 28, 35 (1978) (double jeopardy clause protects defendant's interest 
in retaining chosen jury); Arizona v. Washington, 434 U.S. 497, 503 (1978) (by attaching jeopardy 
before judgment final, double jeopardy clause embraces defendant's valued right to have trial com
pleted by particular tribunal).

1422. See, e.g., United States v. DiFrancesco, 449 U.S. 117, 128 (1980) (dictum) (implicit in bar to 
multiple trials is fear that government gains unfair advantage for reprosecution from learning strengths 
and weaknesses of case in first trial); United States v. Scott, 437 U.S. 82, 105 n.4 (1978) (Brennan. J., 
with White, Marshall & Stevens, JJ., dissenting) (retrial enhances risk of finding innocent defendant 
guilty because affords government opportunity to re-examine and strengthen presentation of case); 
United Stales v. Wilson, 420 U.S. 332, 352 (1975) (dictum) (government may not appeal acquittal be
cause would permit prosecutor to re-examine weaknesses in first case in order to strengthen second)

1423. See In re Nielson, 131 U.S. 176, 187 (1889) (conviction for unlawful cohabitation bars subse
quent prosecution for adultery). The double jeopardy clause does not bar retrial after conviction, how
ever, if the defendant succeeds in having his conviction overturned on any ground other than 
insufficient evidence. See Burks V. United States, 437 U.S. 1, 15-16 (1978) (retrial permissible if convic- 
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require reinstatement of a guilty verdict.1425 Protection against multiple pun
ishments stems from a belief that the prohibition against multiple trials is 
meaningless if more than one punishment is allowed.1426

The double jeopardy clause bars a criminal prosecution only if the defend
ant was placed in jeopardy at an earlier criminal proceeding.1427 Jeopardy 
does not attach unless the defendant has risked a determination of guilt by the 
trier of fact.1428 This occurs in a jury trial when the jury is empaneled and 
sworn,1429 and in a bench trial when the judge begins to hear evidence.1430 

tion reversed for trial error, but not if based upon evidentiary insufficiency); United States v. Bizzard, 
615 F.2d 1080, 1082 (Sth Cir. 1980) (double jeopardy clause does not prevent retrial when conviction 
reversed for jury instruction error).

1424. See United States v. Ball. 163 U.S. 662, 671 (1896) (double jeopardy clause prohibits retrial 
after jury verdict of acquittal duly returned and received); United States v. Wilkinson, 601 F.2d 791. 
794 (5th Cir. 1979) (double jeopardy clause prohibits retrial; prosecution not entitled to second oppor
tunity to supply evidence not presented initially); cf. Fong Foo v. United States, 369 U.S. 141, 143 
(1962) (per curiam) (appellate court may not set aside trial court’s judgment of acquittal even if based 
on egregiously erroneous foundation).

The double jeopardy clause also prohibits retrial for the same offense after an implied acquittal. 
Compare Price v. Georgia, 398 U.S. 323, 331 (1970) (defendant successful in having conviction for 
lesser included offense reversed may only be retried for lesser offense because implicitly acquitted of 
greater) and Green v. United States, 355 U.S. 184, 190-91 (1957) (defendant may not be retried for first 
degree murder after reversal of conviction for second degree murder because implicitly acquitted of 
first degree charge) with Klobuchir v. Pennsylvania, 639 F.2d 966, 969 (3d Cir. 1981) (defendant may be 
tried for first degree murder after district judge vacates guilty plea to third degree murder because 
acceptance of plea does not imply acquittal on first degree charge).

1425. See United States v. Brandon. 633 F.2d 733, 778-79 (9th Cir. 1980) (government appeal of 
post-conviction judgment of acquittal not barred by double jeopardy clause because reversal would 
merely require reinstatement of guilty verdict); United States v. Berardi. 629 F.2d 723. 730 (2d Cir.) 
(same), cert, denied, 449 U.S. 995 (1980).

1426. See Ex parte Lange, 85 U.S. (18 Wall.) 163. 169. 173 (1873) (Constitution designed as much to 
prevent criminal from being twice punished for same offense as from being twice tried)

1427. See In Re Grand Jury Proceedings (Horak), 625 F.2d 767, 771 (8th Cir.) (per curiam) (double 
jeopardy claim may not be based on prior conviction for civil contempt), cert, denied, 449 U.S. 840 
(1980); United States v. Lasky, 600 F.2d 765, 767 n.l (9th Cir. 1979) (jeopardy does not attach at prior 
administrative hearing that contemplated suspension of mail service, not punishment), cert denied, 444 
U.S. 979 (1980). Jeopardy can attach at a juvenile court proceeding that is not authorized to impose 
criminal punishment, however, if the defendant nevertheless risks a finding that he violated a criminal 
law and consequently may suffer a deprivation of liberty. See Breed v. Jones. 421 U.S. 519, 529 & n.l 1 
(1975) (even though juvenile proceeding may not impose criminal punishment, jeopardy attaches be
cause defendant risks determination of guilt and deprivation of liberty by commitment to state youth 
authority).

1428. See Serfass v. United States, 420 U.S. 377, 388, 391-92 (1975) (jeopardy does not attach upon 
pre-trial dismissal of indictment because no risk of guilt determination). In addition, jeopardy does not 
attach if a court lacks jurisdiction to try the defendant. Stephens v. Zant, 631 F.2d 397, 400-01 (5th 
Cir.) (even though indictment alleged and defendant admitted murder in prior proceeding, jeopardy 
did not attach because no risk of conviction when prior court had no jurisdiction to try murder charge). 
cert, granted, 50 U.S.L.W. 3244-45 (U.S. Oct. 6, 1981). The protections of the double jeopardy clause 
also apply in juvenile proceedings when the defendant risks a criminal law conviction with accompany
ing stigma and deprivation of liberty Breed v. Jones. 421 U.S. 519. 529, 531 (1975) (jeopardy attaches 
in juvenile court once trier of fact begins to hear evidence); cf. Swisher v. Brady, 438 U.S. 204, 215 & 
n.12, 219 (1978) (although Breed suggests jeopardy would attach when special master begins to hear 
evidence, no double jeopardy violation if judge subsequently hears supplemental evidence).

1429. Downum v. United States, 372 U.S. 734, 737-38 (1963) (citing Comero v. United States. 48 
F.2d 69. 71 (9th Cir. 1931)). The federal rule that jeopardy attaches when the jury is empaneled and 
sworn is binding on the states through the fourteenth amendment. Crist v. Bretz. 437 U.S. 28, 38 
(1978).

1430. Serfass v. United States, 420 U.S. 377, 388 (1975). Although the federal rule that jeopardy 
attaches in a bench trial when the judge begins to hear evidence has not yet been applied to the states, 
the Supreme Court is likely to hold the rule binding. Cf. Crist v. Bretz, 437 U.S. 28, 38 (1978) (federal 
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Jeopardy also attaches upon the acceptance of a guilty plea.* 1431

rule that jeopardy attaches in jury trial when jury empaneled and sworn is “integral part” of constitu
tional guarantee against double jeopardy).

1431. United States v. Jerry. 487 F.2d 600, 606 (3d Cir. 1973); cf. United States v. Hecht, 638 F.2d 
651, 657 (3d Cir. 1981) (no double jeopardy upon re-instatement of erroneously vacated guilty plea). 
The Fourth Circuit held last term that a defendant’s voluntary and intelligent guilty plea constituted a 
waiver of his right to object on double jeopardy grounds to conviction for both felony murder and a 
lesser included offense of attempted armed robbery. Brown v. Maryland, 618 F.2d 1057. 1059 (4th 
Cir.), cert, denied. 449 U.S. 878 ( 1980). The double jeopardy clause does not preclude trial on a greater 
charge of a multiple-count indictment after the court accepts a guilty plea on a lesser charge. See 
Klobuchir v. Pennsylvania, 639 F.2d 966, 969-70 (3d Cir. 1981) (trial on greater charge of first degree 
murder following acceptance of guilty plea for lesser charge of third degree murder does not violate 
double jeopardy clause because defendant never risks conviction of first degree murder in plea); United 
States v. Combs. 634 F.2d 1295, 1298 (10th Cir. 1980) (trial on greater charge of robbery following 
acceptance of guilty plea on lesser charge of larceny does not violate double jeopardy clause because 
“constituted only one criminal prosecution”).

1432. See. e.g, United States v. Herzog, 644 F.2d 713, 716 (8th Cir. 1981) (immunity from double 
jeopardy waived if not affirmatively pleaded at time of trial); United States v. Perez, 565 F.2d 1227, 
1232 (2d Cir. 1977) (same); United States v. Scott, 464 F.2d 832, 833 (D.C. Cir. 1972) (same); United 
States v. Buonomo. 441 F.2d 922, 924 (7th Cir.) (same), cert, denied, 404 U.S 845 (1971); Grogan v. 
United States, 394 F.2d 287, 289 (5th Cir. 1967) (same), cert, denied. 393 U.S. 830 (1968); Haddad v. 
United States, 349 F.2d 511, 514 (9th Cir.) (same), cert, denied, 382 U.S. 896 (1965); Barker v. Ohio, 328 
F.2d 582, 584 (6th Cir 1964) (same). But see Government of the Virgin Islands v. Smith, 445 F 2d 
1089, 1094-95 (3d Cir 1971) (court sua sponte will take notice of double jeopardy violation although 
defendant failed to assert claim at trial). See generally Fed. R. Crim. P. 12(b)(1) (defenses and objec
tions based on defects in institution of prosecution must be raised before trial); id. 12(f) (failure to raise 
12(b)(1) motion constitutes waiver). A double jeopardy claim cannot be raised for the first time in a 
federal habeas corpus petition. United States v. Herzog, 644 F.2d 713, 716 (8th Cir. 1981) (federal 
prisoner); Barker v. Ohio, 328 F.2d 582, 584 (6th Cir. 1964) (state prisoner).

1433. United States v. Stricklin, 591 F.2d 1112, 1117 (5th Cir.) (court may hold pretrial hearing on 
motion to dismiss on double jeopardy grounds), cert, denied, 444 U.S. 963 (1979); cf. United States v. 
Gordon, 634 F.2d 639, 642 (1st Cir. 1980) (district judge need not hold evidentiary hearing and may 
dispose of pre-trial double jeopardy motion on affidavits and judicial notice of earlier proceedings), 
cert, denied, 50 U.S.L.W. 3248 (U.S. Oct. 6, 1981).

1434. See, e.g., United States v. Cox, 633 F.2d 871, 876 (9th Cir. 1980) (burden on defendant to 
establish facts supporting double jeopardy claim); United States v. Castro, 629 F.2d 456, 461 (7th Cir 
1980) (defendant cannot make frivolous claim but must plead facts in support of double jeopardy 
defense); United States v. Eggert, 624 F.2d 973, 975 (10th Cir. 1980) (per curiam) (same); United States 
v. Stricklin, 591 F.2d 1112, 1117 (5th Cir.) (same), cert, denied, 444 U.S. 963 (1979); United States v 
Inmon, 568 F.2d 326, 332 (3d Cir. 1977) (same).

1435. United States v. Jabara, 644 F.2d 574, (6th Cir. 1981) (adopting opinions of United
States v. Stricklin, 591 F.2d 1112, 1118-19 (5th Cir.), cert, denied, 444 U.S. 963 (1979) and United States 
v. Inmon. 568 F.2d 326, 332 (3d Cir. 1977)). But cf. Crawford v. Fenton, 646 F.2d 810, 815, 817 (3d 
Cir.) (retrial violates double jeopardy unless government meets burden of showing that trial judge did 
not abuse discretion in finding manifest necessity for mistrial), cert, denied, 50 U.S.L.W. 3249 (U.S. Oct 
6, 1981). A district court’s ruling on the pretrial motion is based only on the evidence then before it, 
and may later be vacated if warranted by additional evidence. United States v. Stricklin, 591 F.2d 
1112, 1119 (5th Cir ), cert, denied, 444 U.S. 963 (1979).

1436. 431 U.S. 651 (1977).

In a majority of the federal appellate courts, a defendant who wishes to raise 
a double jeopardy defense to retrial must move before trial to dismiss the in
dictment or he will waive the defense.1432 If the defendant makes a timely 
pretrial motion, the district court may hold a hearing solely on the double 
jeopardy issue.1433 Once the defendant presents a prima facie, non-frivolous 
case of double jeopardy,1434 the burden shifts to the government to prove by a 
preponderance of the evidence that the second indictment charges an offense 
separate from that which formerly placed the defendant in jeopardy.1435 1436

In Abney v. United States'™ the Supreme Court held that denials of pretrial 
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double jeopardy motions constitute final orders, and thus are appealable.1437 
The Court reasoned that the rights conferred on an accused by the double 
jeopardy clause would be “significantly undermined” if appellate review were 
postponed until after trial.1438 A defendant who loses a pretrial motion to dis
miss an indictment on double jeopardy grounds therefore may immediately 
appeal the denial of his motion.1439 Some circuits have developed procedures 
designed to minimize the delay sometimes caused by Abney appeals.1440 In the 
Third and Fifth Circuits, for example, if the district court concludes that the 
double jeopardy claim is frivolous and supports its conclusion with written 
findings, an Abney appeal does not divest the court of jurisdiction to proceed 
with trial while the appeal is pending.1441 In the Ninth Circuit the government 
may receive expedited treatment of an Abney appeal upon a showing that the 
appeal will cause significant delay.1442 Some courts also limit the subject mat
ter reviewable in Abney appeals.1443

The double jeopardy issue most frequently litigated concerns the circum
stances in which a defendant may invoke the protections of the clause. Double 
jeopardy claims typically involve prosecutions for one offense by more than

1437 Id. at 662 (pretrial orders fall within “collateral order” exception to final judgment rule).
1438. Id. at 660. The Court explained that a pretrial denial of a double jeopardy motion to dismiss 

an indictment represents a “complete, formal, and, in the trial court, final rejection of a criminal de
fendant’s double jeopardy claim.4 Id. at 659. Furthermore, the Court stated that double jeopardy is by 
its nature collateral to, and separable from, the principal issue of guilt. Id. at 660.

1439 Id. at 662. A defendant may renew the pretrial double jeopardy motion after evidence is 
introduced at trial. United States v. Stricklin, 591 F.2d 1112, 1119 (5th Cir.) (dictum) (because pretrial 
order decides merely if double jeopardy exists upon evidence then before court, denial of double jeop
ardy motion may be vacated if defendant renews motion, and evidence developed at trial indicates that 
prior jeopardy existed), cert, denied, 444 U.S. 963 (1979). Alternatively, the claim may be preserved for 
appeal after trial. United States v. Gamble, 607 F.2d 820, 823 (9th Cir. 1979) (defendant may immedi
ately appeal denial of double jeopardy motion or reserve issue for later appeal), cert denied, 444 U.S. 
1092 (1980); United States v. Wilkinson, 601 F.2d 791, 795 (5th Cir. 1979) (same). This term the Fifth 
Circuit held that a state prisoner may raise a double jeopardy claim in a habeas petition. Baker v. 
Metcalfe. 633 F.2d 1198, 1200 (5th Cir.), cert, denied, 101 S. Ct. 2055 (1981).

1440. See United States v. Miranda-Parra. 637 F.2d 610, 612-13 (9th Cir. 1980) (per curiam) (Abney 
appeals may cause substantial delay and disrupt trial schedules); United States v. Leppo, 634 F.2d 101, 
104-05 (3d Cir. 1980) (potential delay caused by Abney appeal must be balanced against Speedy Trial 
Act policy).

1441. United States v. Leppo, 634 F.2d 101, 105 (3d Cir. 1980) (defendant may not delay trial by 
dilatory and frivolous appeal); United States v. Dunbar, 611 F.2d 985, 988 (5th Cir.) (district court may 
proceed with trial while appeal pending if written findings demonstrate that double jeopardy motion 
frivolous), cert, denied, 447 U.S. 926 (1980).

1442. United States v. Miranda-Parra, 637 F.2d 610, 612-13 (9th Cir. 1980) (per curiam) (use of 
emergency motion for summary affirmance proper in Abney appeals upon showing that delay will 
cause irreparable harm).

1443. See, eg., United States v. Ellis, 646 F.2d 132. 134 (8th Cir. 1981) (court without jurisdiction to 
review sufficiency of evidence on Abney appeal); United States v. Becton, 632 F.2d 1294. 1299 (5th Cir. 
1980) (defendant’s claim that hung jury signifies evidence insufficient at first trial may not be raised on 
Abney appeal because claim constitutes disguised interlocutory appeal of acquittal motion), cert, de
nied', 50 U.S.L.W. 3246 (U.S. Oct. 6, 1981); United States v. Sisk. 629 F.2d 1174, 1186 (6th Cir. 1980) 
(question of application of “Racketeer Influenced and Corrupt Organizations” (RICO) chapter of Or
ganized Crime Control Act, 18 U.S.C. § 1962(e) (1976), will not be heard on Abney appeal because 
would encourage use of frivolous double jeopardy motions to circumvent final judgment requirement), 
cert, denied, 449 U.S. 1084 (1981); United States v. Eggert, 624 F.2d 973, 975 (10th Cir. 1980) (per 
curiam) (defendant may not raise breach of plea agreement on Abney appeal); United States v Wright. 
622 F 2d 792, 794 (5th Cir.) (circuit court without jurisdiction to review on Abney appeal district court 
failure to dismiss indictment for prosecutorial misconduct), cert, denied, 449 U.S. 961 (1980). 
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one sovereign, multiple charges arising out of the same transaction, retrial of 
the same issues, retrial for the same offense, or increases in sentences.

Dual Sovereignty. Under the doctrine of dual sovereignty, a single act
may constitute an offense against both state and federal governments.1444 Be
cause each sovereign has its own legitimate and perhaps different interest in 
prosecuting a defendant,1445 a state prosecution may follow a federal prosecu
tion,1446 just as a federal prosecution may follow a state prosecution.1447 This 
general rule, however, has two important limitations. First, the federal govern
ment may not use the state as a tool to bring a second prosecution.1448 Second, 
an internal policy of the United States Department of Justice limits successive 
state-federal prosecutions.1449 This practice, known as the Petite policy, pros
cribes federal prosecution following a state prosecution for the same offense

1444 See Rinaldi v. United States, 434 U.S. 22, 28 (1977) (per curiam) (Constitution does not deny 
state and federal governments power to prosecute for same act).

1445. See id. (dictum) (double jeopardy clause does not prohibit successive prosecutions by different 
sovereigns because otherwise sovereign with lesser interest might proceed first, thereby precluding pros
ecution by sovereign with greater interest).

1446 See Bartkus v. Illinois, 359 U.S. 121, 127-39 (1959) (due process clause does not bar state 
robbery trial following acquittal on federal robbery charge).

The Third Circuit this term questioned the continuing validity of the dual sovereignty doctrine in 
United States v. Grimes. 641 F.2d 96, 100-04 (3d Cir. 1981). A unanimous three judge panel argued 
that the dual sovereignty doctrine should be re-examined, noting that “developments in the application 
of the Bill of Rights to the states, consequent alterations in the system of dual sovereignty, and the 
historic idiosyncracies of various of the precedents upon which Barktus relies may deprive the opinion 
of much of its force . .” Id. at 104. The Third Circuit, however, felt that it was not the proper 
forum to overturn a Supreme Court rule, especially in light of Wheeler v. United States, 435 U.S. 313 
(1978). a recent decision in which the Supreme Court continued to adhere to the dual sovereignty 
doctrine. 641 F.2d at 104.

1447. See Abbate v. United States, 359 U.S. 187, 196 (1959) (double jeopardy does not bar federal 
prosecution for conspiracy to destroy interstate communications facilities following state conviction for 
conspiracy to destroy property of another); United States v. Sandate, 630 F.2d 326, 328 (5th Cir. 1980) 
(double jeopardy does not bar federal prosecution for conspiracy to distribute marijuana after state 
allowed defendants caught with 400 pounds of marijuana to plead guilty to possession of codeine), cert, 
denied. 101 S. Ct. 1372 (1981). But cf. United States v. Alston, 609 F.2d 531, 537 n.31 (D.C. Cir. 1979) 
(dictum) (dual sovereignty rationale less compelling in District of Columbia because local and federal 
laws emanate from same sovereign), cert, denied, 445 U.S. 918 (1980).

The federal government also may prosecute a defendant following conviction for the same offense by 
an Indian tribunal. See United States v. Wheeler, 435 U.S. 313, 331 (1978) (because tribe acts as 
independent sovereign, federal prosecution may follow tribal court conviction). Furthermore, the dual 
sovereignty doctrine applies when a foreign nation institutes the prior prosecution. See United States v. 
McRary, 616 F.2d 181, 185 (5th Cir. 1980) (prior incarceration in Cuba for hijacking boat does not bar 
second trial in United States on federal kidnapping charge). The doctrine does not apply, however, 
following conviction by a territory of the United States. Government of the Virgin Islands v. Dow ling. 
633 F.2d 660, 669 (3d Cir. 1981) (district court precluded from imposing separate sentences for viola
tion of Federal Bank Robbery Act and territorial law governing assault because both statutes enacted 
by Congress).

Two localities of the same state may not successively prosecute the same offense See Brown v. Ohio, 
432 U.S. 161. 169 (1977) (East Cleveland. Ohio, cannot prosecute defendant for car theft following 
prosecution by Wickliffe, Ohio, for joyriding because charges constitute same offense under Ohio law) 
See also Wilihauck v Flanagan, 448 U.S. 1323, 1325 (Brennan. Circuit Justice. 1980) (dictum) (al
though premature, double jeopardy claim potentially substantial when two counties contemplate simul
taneous prosecutions for same offense).

1448 Compare Bartkus v. Illinois, 359 U.S. 121, 123-24 (1959) (federal authorities may not use state 
prosecution to achieve equivalent of second federal indictment) with United States v. Aleman, 609 F.2d 
298, 309 (7th Cir. 1979) (federal authorities may not orchestrate initial state conviction to provide basis 
for federal indictment; testimony of FBI agent at state trial in which federal prosecutor listed as poten
tial slate witness indicates cooperation but not orchestration), cert, denied. 445 U.S. 946 (1980).

1449. See Rinaldi v. United States, 434 U.S. 22, 28 (1977) (per curiam) (policy adopted pursuant to 
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unless reasons for the prosecution are compelling and approval is obtained 
from the Assistant Attorney General.* 1450 Because the Petite policy is an inter
nal rule only, however, defendants may not enforce its application in order to 
invalidate successive prosecutions.1451 The government, on the other hand, 
may invoke the policy and require a federal court to dismiss a second 
indictment.1452

Supreme Court’s belief that dual sovereign principle poses potential abuse of double jeopardy 
doctrine).

1450. Id. at 24 n.5. The policy was defined in a Department of Justice press release, dated April 6, 
1959, and derives its name from Petite v. United States, 361 U.S. 529, 530 (1960) (per curiam), in which 
the Court first acknowledged the government policy against duplication of state and federal prosecu
tions. Id. at 531.

1451. See. e.g., United States v. Sandate, 630 F.2d 326, 328 (5th Cir. 1980) (defendant may not use 
Petite policy to invalidate otherwise legitimate indictment) (citing United States v. Hayes, 589 F.2d 811, 
818 (5th Cir.), cert, denied, 444 U.S. 847 (1979)), cert, denied, 101 S. Ct. 1372 (1981); United States v. 
Alston. 609 F.2d 531, 537 (D.C. Cir. 1979) (Petite policy is executive policy that government may waive 
at its discretion), cert, denied, 445 U.S. 918 (1980); United States v. Solano. 605 F.2d 1141. 1143 (9th 
Cir 1979) (violation of Petite policy does not compel dismissal of federal prosecution) (citing United 
States v. Snell. 592 F.2d 1083, 1087 (9th Cir. 1979)), cert denied, 444 U.S. 1020 (1980); Delay v. United 
States, 602 F.2d 173. 178 (8th Cir. 1979) (defendant has no right to relief despite failure of Assistant 
United States Attorney to obtain prior approval for federal prosecution after state conviction), cert, 
denied, 444 U.S. 1012 (1980). But see id. at 179 (Heaney. J., concurring) (defendant should be able to 
invoke Petite policy if issue raised at trial and on appeal).

1452. See Rinaldi v. United States, 434 U.S. 22, 31-32 (1977) (per curiam) (trial court abused discre
tion in failing to grant government’s motion to dismiss indictment for violation of Petite policy; defend
ant should benefit from policy whenever government urges its application).

1453. U.S. Const, amend. V.
1454. 284 U.S. 299 (1932).
1455. Id. at 304; see. e.g., United States v. Steinkoetter, 633 F.2d 719, 721 (6th Cir. 1980) (acquittal 

for transportation of firearms does not preclude subsequent prosecution for possession of same firearms 
because each crime requires proof of different facts); United States v. Snell, 627 F.2d 186, 188 (9th Cir. 
1980) (per curiam) (reversal following conviction for conspiracy to commit robbery does not preclude 
retrial for attempted robbery arising from same transaction because crimes require proof of different 
facts), cert, denied, 101 S. Ct. 1416 ( 1981); United States v. Kalsbeck. 625 F.2d 123. 124 (6th Cir.) (per 
curiam) (defendants may be prosecuted and punished separately for robbery and interstate transporta
tion of stolen money), cert, denied, 449 U.S. 904 (1980). The Blockburger test applies both before and 
after conviction. See United States v. Brooklier, 637 F.2d 620, 624 (9th Cir. 1980) (because Blockburger 
permits simultaneous prosecution of two charges, government may conduct successive prosecution aris
ing from same transaction); United States v. Gamer, 632 F.2d 758, 760 (9th Cir. 1980) (conviction for 
defrauding telephone company does not preclude subsequent prosecution for using telephone to aid 
racketeering scheme because act constitutes separate offenses requiring proof of different facts), cert, 
denied, 101 S. Ct. 1373 (1981).

1456. See. e.g., Brown v. Ohio, 432 U.S. 161, 166 (1977) (Blockburger test focuses on statutory ele
ments): Ianelli v. United States. 420 U.S. 770, 785 n.17 (1975) (overlap in evidence irrelevant as long as 
each offense requires different proof); United States v. Garner, 632 F.2d 758, 760 (9th Cir 1980) (al
though charges for using telephone to aid racketeering scheme and for defrauding telephone company 
arise out of same act and involve similar facts, separate prosecution for both does not violate double 
jeopardy), cert, denied, 101 S. Ct. 1373 (1981).

Multiple Charges and Offenses. The double jeopardy clause protects an
accused from being twice subject to jeopardy for the “same offense.”1453 1454 In the 
1932 case of Blockburger v. United States the Supreme Court held that a 
single act or transaction may constitute more than one offense, and may be 
prosecuted and punished under multiple statutory provisions if each provision 
requires proof of a fact that the other does not.1455 As long as the statutory 
elements of proof differ, the Blockburger test is satisfied even if the two of
fenses are proved by the same evidence.1456 Thus, a defendant may be tried 
both for conspiracy and for the underlying substantive offense because proof 
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of an agreement is unique to the conspiracy charge, whereas the substantive 
charge requires proof of some additional overt act.1457 In Blockburger the 
Supreme Court also distinguished between separate successive violations of 
the same statutory provision, which may be punished separately,1458 and con
tinuing violations, which are not considered separate offenses and therefore 
may be punished only once.1459

In Brown v. Ohio1460 the Supreme Court, interpreting Blockburger, deter
mined that greater and lesser included offenses are the “same offense” for 
double jeopardy purposes because, by definition, all statutory elements of a 
lesser offense are included in the greater.1461 Thus, in applying Blockburger, 
the Court often has held that the double jeopardy clause bars successive prose
cutions for greater and lesser included offenses.1462 Similarly, multiple punish
ments may not be imposed at a single trial for the violation, in one transaction, 
of separate statutory provisions if one violation is a lesser included offense of 
the other.1463

1457. See United States v. Powell. 632 F.2d 754, 757 (9th Cir. 1980) (conspiracy and substantive 
crimes separate offenses for double jeopardy purposes), cert denied, 50 U.S.L.W. 3247 (U.S. Oct. 6. 
1981); Jusikoff v. United States, 620 F.2d 459. 464 (5th Cir. 1980) (same).

Two circuits have held that the Blockburger test does not bar prosecution for both conspiracy to 
commit an offense and aiding and abetting the commission of that offense. See United States v Young. 
634 F.2d 1136, 1138 (8th Cir. 1980) (per curiam) (defendant may receive consecutive sentences for 
conspiracy and aiding and abetting when neither identical elements of proof nor same facts involved); 
United States v. Bright. 630 F.2d 804, 813 (5th Cir. 1980) (defendant may receive consecutive sentences 
for conspiracy and aiding and abetting violation of RICO because conspiracy requires proof of conspir
atorial agreement while aiding and abetting requires proof of community of unlawful intent).

1458 284 U.S. at 302-03; see United States v. LeMon, 622 F.2d 1022, 1023-24 (10th Cir. 1980) (au
thorizing consecutive punishments for each counterfeit bill defendant made at same time from same 
machine).

1459. 284 U.S. at 302-03.
1460. 432 U.S. 161 (1977).
1461 See id. at 168 (greater and lesser included offenses fail Blockburger test because lesser offense 

requires no proof beyond that needed for greater). In Brown the Supreme Court suggested an excep
tion to the general rule barring successive prosecutions, which permits prosecution of a greater offense 
following prosecution of a lesser offense if additional facts have occurred or have been discovered since 
trial despite the exercise of due diligence. Id. at 169 n.7.

1462. See. eg.. Illinois v. Vitale. 447 U.S. 410, 419 (1980) (double jeopardy clause forbids successive 
prosecutions for greater and lesser offenses because offenses same under Blockburger\. Harris v. 
Oklahoma, 433 U.S. 682, 682 (1977) (per curiam) (conviction for felony murder barred later prosecu
tion for underlying robbery); Brown v. Ohio, 432 U.S. 161. 168 (1977) (separate punishments for joyrid
ing and auto theft violate double jeopardy clause because former a lesser included offense of latter); 
Stephens v. Zant, 631 F.2d 397, 401 (5th Cir. 1980) (trial for malice murder following conviction for 
kidnapping not violative of Blockburger test because each violation requires proof of fact other does 
not), cert, granted, 50 U.S.L.W. 3247 (U.S. Oct. 6, 1981); Brown v. Alabama. 619 F.2d 377, 378 (5th Cir. 
1980) (separate trials for robbery and assault with intent to murder not violative of double jeopardy 
clause because separate offenses).

1463. See, e.g.. Whalen v. United States, 445 U.S. 684, 693 (1980) (separate punishments for rape 
and felony murder violate double jeopardy clause because rape lesser included offense of felony mur
der based on rape); United States v. Greschner, 647 F.2d 740, 744 (7th Cir. 1981) (separate punishments 
for assault and conveying weapon within prison do not violate double jeopardy clause because each 
requires proof of fact other does not); United States v. Barton, 647 F.2d 224, 237 (2d Cir.) (separate 
punishments under RICO conspiracy and general conspiracy statutes do not violate double jeopardy 
clause because proof of different facts required), ««. denied, 50 U.S.L.W. 3248 (U.S Oct. 6. 1981) 
United States v. Fountain. 642 F.2d 1083, 1095 (7th Cir. 1981) (dual sentences for voluntary man
slaughter and conveying weapon within prison do not violate double jeopardy clause because proof of 
different elements required); United States v. Sampol, 636 F.2d 621, 655 (D.C. Cir 1980) (per curiam) 
(dual sentences for making false declarations to grand jury and misprision violate double jeopardy 
clause because latter is lesser included offense of former); Pandelli v. United States, 635 F.2d 533. 539
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The circuit courts differ as to the tests they apply to determine lesser in
cluded offenses.* 1464 The District of Columbia and Tenth Circuits use the “in
herent relationship” test, which focuses on evidence actually adduced at 
trial.1465 The Third Circuit, however, focuses on the evidence necessary to 
prove the statutory elements of the offenses rather than upon the evidence ad
duced in a particular case.1466 The Seventh Circuit applies an intermediate 
test that focuses on the facts alleged in an indictment.1467 1468

(6th Cir. 1980) (cumulative sentences violate double jeopardy clause because offenses under Mann Act 
merge with offenses under Travel Act).

When a defendant receives an enhanced sentence because a firearm was used to commit a felony, he 
has only been tried for one offense and the double jeopardy clause therefore has not been violated See 
May v. Sumner, 622 F.2d 997, 999 (9th Cir. 1980) (California firearm enhancement statute allowing 
jury to impose additional five-year sentence because firearm used in commission of crime does not 
violate double jeopardy clause because no separate offense created).

1464. See United States v. Johnson, 637 F.2d 1224. 1232-41 (9th Cir. 1980) (discussing various cir
cuits’ "conflicting approaches” for determining included offenses).

1465 See United States v. Sampol, 636 F.2d 621. 652 (D.C. Cir 1980) (per curiam) (lesser included 
offense determination should depend on facts charged in indictment and proved at trial in addition to 
statutory elements); United States v. Pino, 606 F.2d 908. 916 (10th Cir 1979) (in determining whether 
to give instruction on lesser offense of careless driving in trial for involuntary manslaughter, court 
should look to evidence developed at trial); cf. United States v. Johnson, 637 F.2d 1224, 1232-41 (9th 
Cir. 1980) (adopting inherent relationship test for lesser included offense instruction but leaving open 
test for double jeopardy). Under the inherent relationship test, offenses are included if they rely on the 
same proof, are generally related in nature, and protect the same interests. United States v. Whitaker, 
447 F.2d 314, 319 (D C. Cir. 1971).

1466. See Government of the Virgin Islands v. Smith, 558 F.2d 691, 696 (3d Cir.) (evidence neces
sary to prove statutory elements proper test to determine included offenses), cert, denied. 434 U.S. 957 
(1977).

1467. See United States v. Stavros, 597 F.2d 108, 112 (7th Cir. 1979) (facts alleged in indictment 
used to determine included offenses).

1468. 101 S. Ct. 1137 (1981).
1469. Id. at 1143-44.
1470. Id. at 1142.
1471. 445 U.S. 684, 691 (1980).
1472. 101 S. Ct. at 1143; see United States v. Wylie, 625 F.2d 1371. 1381 (9th Cir. 1980) (Blockburger 

test not of constitutional dimensions; merely method for ascertaining congressional intent and need not 
be applied when intent clear), cert, denied. 449 U.S. 1080 (1981)

1473. Albernaz v. United States, 101 S. Ct. at 1143; see. e.g, United States v. Greschner, 647 F.2d 
740, 744 (7th Cir. 1981) (looking to legislative intent before applying Blockburger test); United States v. 
Fountain, 642 F.2d 1083, 1093-95 (7th Cir. 1981) (same); Pandelli v. United States, 635 F.2d 533, 536 
(6th Cir. 1980) (Blockburger test need not be applied when congressional intent clear).

1474. Albernaz v. United States, 101 S. Ct. at 1145; see United States v. Barton, 647 F.2d 224, 236-37 
(2d Cir.) (defendant may receive cumulative punishments for one offense violating both RICO and 
general conspiracy law because Congress intended to create different offenses and allow cumulative

This term, in Albernaz v. United States,the Supreme Court attempted to 
define further the role of the Blockburger test.1469 The Court held that consec
utive sentences for conspiracy to import marijuana and conspiracy to dis
tribute marijuana do not violate the double jeopardy clause because each 
offense requires the proof of a fact that the other does not.1470 1471 Although the 
Court applied the Blockburger test, it reiterated the view expressed in Whalen 
v. United States'41' that the Blockburger test is merely a rule of statutory con
struction.1472 Therefore, when Congress has clearly indicated its intent to im
pose multiple punishment, the Blockburger test is not controlling.1473 The 
function of double jeopardy protection as interpreted by the Court in Albernaz 
is only to ensure that multiple punishments are not imposed contrary to legis
lative intent.1474 Three justices, however, argued that even with explicit statu
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tory language Congress cannot constitutionally provide for cumulative 
punishments unless each statutory offense requires proof of a fact that the 
other does not.1475 1476 * * 1479

punishments), cert denied. 50 U.S.L.W. 3248 (U.S. Oct. 6, 1981). See also Brown v. Ohio. 432 U.S. 161. 
165 (1977) (consecutive sentences imposed at single criminal trial must not exceed legislative 
authorization).

1475 Albemaz v. United States, 101 S. Ct. at 1145-46 (Stewart. J., with Marshall & Stevens. JJ . 
concurring).

1476. 635 F.2d 533 (6th Cir. 1980).
1477 445 U.S. 684. 694 (1980) (each species of felony murder proscribed must be treated as separate 

statutory violation for Blockburger test).
1478 447 U.S. 410, 419 (1980) (focusing on specific proof needed for charges of manslaughter and 

failure to reduce speed to avoid accident).
1479. 635 F.2d at 535-36.
1480. Id. at 536, 538.
1481. See id. at 537 (court must treat each alternative in multi-purpose statute as separate statute for 

double jeopardy purposes).
1482. Id. at 539.
1483. See notes 1415-26 supra and accompanying text (discussing double jeopardy prohibition 

against multiple trials).
1484. See, e.g., Ashe v. Swenson, 397 U.S. 436, 445-46 (1970) (incorporation of collateral estoppel 

into double jeopardy bars second trial of same defendant for robbery of another victim following ac
quittal in prior trial, because established that defendant not member of group committing simultaneous 
robberies); United States v. Powell, 632 F.2d 754, 757 (9th Cir. 1980) (although conspiracy and substan
tive offenses separate and distinct, collateral estoppel precludes relitigation if state’s case on one offense 
depends on facts found in defendant’s favor in prior aquittal on another offense), cert, denied. 50 
U.S.L.W. 3247 (U.S. Oct. 6, 1981); United States v. Bowman, 609 F.2d 12. 17-19 (DC. Cir. 1979) 
(prosecution for obstructing due administration of justice precluded when issue of ultimate fact or 
element essential to conviction determined in defendant’s favor at prior proceeding for intimidating 
prosecution witness), cert. denied, 50 U.S.L.W. 3249 (U.S. Oct 6, 1981).

1485. See United States v. Caucci, 635 F.2d 441, 448 (5th Cir.) (no collateral estoppel on third per
jury count after first two perjury counts dismissed in same trial even if issue was necessarily foreclosed 
in previous count), cert, denied. 50 U.S.L.W. 3246 (U.S. Oct. 6, 1981).

1486. See, eg.. United States v. Castro, 629 F.2d 456, 464-65 (7th Cir. 1980) (collateral estoppel 
applicable upon showing that ultimate issue in present conspiracy proceeding hinges upon same evi-

The Sixth Circuit this term in Pandelli v. United States'47*3 interpreted two 
recent Supreme Court opinions, Whalen v. United Slates,'477 and Illinois v. 
Vitale,'478 as modifying the traditional meaning ascribed to Blockburger J479 
The court stated that Whalen and Vitale make clear that the requisite statutory 
elements of an offense must be narrowed to include only the alternatives rele
vant to the case at hand.1480 Under this analysis, inapplicable statutory ele
ments must be eliminated from multi-purpose statutes before a reviewing court 
may apply the Blockburger test.1481 Applying this modified analysis, the 
Pandelli court held that offenses under the Mann Act merge with offenses 
under the Travel Act, thereby prohibiting cumulative sentences.1482

Collateral Estoppel. In addition to prohibiting retrial for an offense fol
lowing a final judgment of acquittal or conviction,1483 the double jeopardy 
clause also incorporates as a constitutional requirement the doctrine of collat
eral estoppel. This doctrine prohibits relitigation of an ultimate issue of fact 
between the same parties after that issue has been resolved by a valid and final 
judgment.1484 Because collateral estoppel has been held not to apply to multi
ple issues in a single trial,1485 a defendant seeking to invoke the doctrine must 
show that the issue presented has been decided in his favor in a prior, but 
different, proceeding.1486
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Under Ashe v. Swenson the collateral estoppel rule is not applied with a 
"hypertechnical and archaic approach,”1488 but with realism and rationality, 
taking into account all the circumstances of the proceedings.1489 In determin
ing whether an issue was necessarily decided in the defendant’s favor in a prior 
proceeding, therefore, the court should not look for any “technically possi
ble”'490 means by which the jury may have acquitted the defendant, or assume 
that the jury exercised its right of nullification.1491

Although the civil doctrine of collateral estoppel has been incorporated into 
the double jeopardy clause,1492 the Supreme Court held in Standefer v. United 
States1493 that the doctrine of mutuality of estoppel is not applicable to crimi
nal cases.1494 In Standefer the Court ruled that the government could prose
cute a defendant for aiding and abetting a principal who was acquitted of the 
crime in an earlier proceeding.1495 The Court refused to extend the doctrine of 
mutuality of estoppel to criminal cases, reasoning that because of the exclu
sionary rule, other evidentiary and discovery rules, and the jury’s prerogative 
to render a verdict contrary to the evidence, the government may be without as 
full and fair an opportunity to litigate as in a civil trial.1496 The important 
governmental interest in law enforcement therefore requires that the govern
ment be free to relitigate issues against a new defendant.1497

Retrial Following Mistrial. When the government seeks to retry a de
fendant following a mistrial, the double jeopardy clause may bar a second 
trial.1498 The standard applicable to the resolution of the double jeopardy is
sue depends on which party requests the mistrial.1499 If the defendant success
fully moves for mistrial, the double jeopardy clause usually does not bar retrial

dence. witnesses, and circumstances decided in defendant’s favor at prior conspiracy proceeding); Chin 
v. United States, 622 F.2d 1090, 1092-93 (2d Cir. 1980) (government not estopped from reliligating 
substantive charge in second trial when defendant failed to show that issue of firearm possession was 
necessarily resolved in her favor at first trial either on conspiracy or substantive count), cert, denied. 101 
S. Ct. 1375 (1981); United States v. Giarratano, 622 F.2d 153, 156 n.4 (5th Cir. 1980) (government not 
estopped from litigating perjury based on defendant's testimony at mail fraud trial because defendant 
failed to show that dismissal of mail fraud charge necessarily decided in defendant’s favor was issue 
crucial to perjury charge).

1487. 397 U.S. 436 (1970).
1488. Id. at 444
1489. Id. See also United States v. Leach. 632 F.2d 1337, 1340 n.7 (5th Cir. 1980) (court should 

neither look for any technical basis for jury acquittal nor ignore circumstances and record of 
proceeding).

1490. 397 U.S. at 444
1491 United States v. Leach, 632 F.2d 1337, 1341 n.12 (5th Cir. 1980) (unproven reasons for jury 

acquittal cannot form basis for application of collateral estoppel without weakening protection against 
double jeopardy).

1492. Id. at 1339-40.
1493. 447 U.S. 10 (1980).
1494. Id. at 21-23.
1495. Id. at 25.
1496. Id. at 22.
1497. Id. at 24-25.
1498. See United States v. Jorn. 400 U.S. 470, 487 (1971) (plurality opinion) (although double jeop

ardy clause does not assure defendant one error-free trial, judge's dismissal of jury before parties could 
object constitutes abuse of discretion; reprosecution therefore would violate double jeopardy).

1499. See United States v. Dinitz, 424 U.S. 600, 608 (1976) (different standards applicable to mistri
als declared by court sua sponte and those granted at defendant’s request appropriate to and consistent 
with protections of double jeopardy clause).
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because the defendant is deemed to have relinquished voluntarily his right to 
have his trial completed by a particular tribunal.1500 Retrial is barred, how
ever, when the defendant is forced to move for a mistrial because of 
prosecutorial or judicial overreaching—action taken in bad faith to provoke a 
mistrial motion in order to provide the prosecutor with a second opportunity to 
convict the defendant.1501 Some circuits require that the conduct of the prose
cutor or judge be intentional to constitute overreaching,1502 while others might 
find overreaching for either intentional or grossly negligent conduct.1503 In 
addition, some courts also require the defendant to show that he was seriously 
prejudiced by the error.1504 The same double jeopardy standards apply when 
prosecutorial misconduct requires reversal of a conviction following the denial 
of the defendant’s mistrial motion.1505

If the government successfully moves for mistrial or if the trial judge sua 
sponte declares a mistrial over the defendant’s objections, retrial is permissible 
only if “manifest necessity” for the new trial can be shown.1506 The circuits

1500. Id. at 607.
1501 Id. , see. eg.. United States v. Rios. 637 F.2d 728, 729 (10th Cir. 1980) (double jeopardy clause 

protects defendant against bad faith conduct by government intended to invoke mistrial request and 
thereby subject defendant to burden of multiple prosecutions); United States v. Green, 636 F.2d 925, 
928-29 (4th Cir. 1980) (defendant may be retried after mistrial granted at his request because no judicial 
or prosecutorial intention to provoke request; government witness’ prejudicial statement in no way 
planned, anticipated, or condoned by prosecutor); Baker v. Metcalfe. 633 F.2d 1198, 1204 (5th Cir.) 
(defendant may be retried after mistrial granted at his request because prosecutor’s failure to give 
witness’ address to defense attorney neither bad faith nor prejudicial), cert, denied. 101 S. Ct. 2055 
(1981); United States v. Calderon, 618 F.2d 88, 90 (9th Cir. 1980) (defendant may be retried after 
mistrial granted at his request because prosecutor’s use of inadmissible hearsay made in good faith 
belief of admissibility under co-conspirator rule).

1502. United States v Leppo, 641 F.2d 149, 153 (3d Cir. 1981) (only intentional conduct will bar 
retrial); Mitchell v. Smith, 633 F.2d 1009, 1012-13 (2d Cir. 1980) (same), cert, denied, 449 U.S 1088 
(1981).

1503. United States v. Fine, 644 F.2d 1018, 1022 (5th Cir. 1981) (prosecutor’s error must be inten
tional or grossly negligent to bar retrial following defendant’s motion for mistrial); United States v. 
Cox, 633 F.2d 871. 876 (9th Cir. 1980) (same); cf. United States v. Pollack. 640 F.2d 1152, 1154 (10th 
Cir. 1981) (intentional conduct of prosecutor will bar retrial; question whether gross negligence suffices 
held open).

1504. See United States v. Green, 636 F.2d 925, 927-28 (4th Cir. 1980) (same) (citing United States 
v. Davis, 589 F.2d 904, 906 ( 5th Cir.), cert, denied, 441 U.S. 950 (1979)); Baker v. Metcalfe. 633 F.2d 
1198, 1201 (5th Cir.) (prosecutorial error that provokes defendant’s mistrial motion will bar retrial if 
intentional or grossly negligent and seriously prejudices defendant), cert, denied, 101 S. Ct. 2055 (1981): 
cf. Mitchell v. Smith, 633 F 2d 1009, 1012-13 (2d Cir. 1980) (dictum) (suggesting prosecutor's conduct 
must be prejudicial as well as intentional to bar further prosecution).

Courts differ as to whether a trial judge’s determination that a prosecutor did not overreach is to be 
reviewed under the clearly erroneous standard. Compare Baker v. Metcalf, 633 F.2d 1198, 1201 (5th 
Cir. 1981) (double jeopardy an issue of law, therefore appellate court not bound by clearly erroneous 
standard), cert denied, 101 S. Ct. 2055 (1981) with United States v. Cox, 633 F.2d 871, 876 (9th Cir 
1980) (trial judge’s determination of no prosecutorial overreaching reversed only if clearly erroneous).

1505. See United States v. Rios, 637 F 2d 728, 729-30 (l()th Cir. 1980) (although prosecutorial mis
conduct necessitated reversal, retrial permissible because prosecutor did not intend to provoke mistrial 
motion); United States v. Zimmelman, 634 F.2d 1237, 1238 (9th Cir. 1980) (per curiam) (although 
prosecutorial misconduct necessitated reversal, retrial permissible because prosecutor's conduct neither 
intentional nor in bad faith).

1506. Arizona v. Washington, 434 U.S. 497, 505 (1978). This term several circuits also permitted 
retrial if the trial judge granted a mistrial to further the “ends of justice.” See, eg.. United States v. 
Leppo, 641 F.2d 149, 152 (3d Cir 1981) (defendant can be retried after mistrial declared either for 
manifest necessity or because ends of public justice would otherwise be defeated); United States v. 
Cawley, 630 F.2d 1345, 1348 (9th Cir 1980) (same); Walker v. Lockhard. 620 F.2d 683, 688 (Sth Cir. 
1980) (retrial permissible because ends of justice commanded mistrial). 
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this term found that manifest necessity for a retrial exists when the jury is 
deadlocked,1507 when the jury may have been improperly influenced by 
outside sources,1508 or when a juror becomes unavailable and no alternates 
were selected.1509 Manifest necessity for retrial does not exist, however, when 
the trial court fails to consider alternatives to mistrial,1510 or when the jury 
becomes deadlocked after only a few hours of deliberation.1511 The Sixth Cir
cuit suggested that courts should be reluctant to find manifest necessity based 
upon the unavailability of prosecution evidence1512 or upon the court’s own 
trial errors.1513 An explicit finding of manifest necessity is not required if the 
trial record adequately discloses the reasoning behind the grant of a mis
trial.1514 Moreover, a reviewing court should accord “great deference” to a 
trial judge’s determination that a mistrial is necessary.1515

Retrial Following Successful Appeal by the Defendant. Although a de
fendant who successfully appeals his conviction may not be retried for the 
same offense if the reviewing court reverses the conviction due to evidentiary 
insufficiency,1516 he may be retried if the reversal is based merely on trial er-

1507. See United States v. Cawley, 630 F.2d 1345. 1348 (9th Cir. 1980) (manifest necessity shown 
when jury hopelessly deadlocked).

1508. See Shuler v. Garrison, 631 F.2d 270, 272 (4th Cir. 1980) (manifest necessity shown when jury 
may have overheard trial observer and court deputy’s remarks concerning insufficiency of evidence), 
cert, denied. 101 S. Ct. 1386 (1981); United States v. Sisk, 629 F.2d 1174, 1180 (6th Cir. 1980) (manifest 
necessity shown when jury impartiality questioned due to publicity concerning rigged jury), cert, de
nied. 449 U.S. 1084 (1981); cf. Walker v. Lockhard, 620 F.2d 683. 688 (8th Cir 1980) (grant of mistrial 
furthers ends of public justice when jurors probably overheard defense counsel tell client on stand to 
stop lying).

1509. See United States v. Smith, 621 F.2d 350, 351 (9th Cir. 1980) (dictum) (as general rule, mani
fest necessity shown when juror replacement unavailable), cert, denied. 449 U.S. 1087 (1981).

1510. See Cherry v. Director, State Board of Corrections, 635 F.2d 414, 418 (5th Cir.) (incumbent 
upon trial judge to consider alternatives to mistrial), cert, denied. 50 U.S.L.W. 3247 (U.S. Oct. 6, 1981); 
United States v. Smith, 621 F.2d 350, 351 (9th Cir. 1980) (no manifest necessity shown when court fails 
to consider alternatives such as possibility of continuance), cert, denied. 449 U.S. 1087 (1981).

1511. See United States v. Hotz, 620 F.2d 5, 6-7 (1st Cir. 1980) (delay in obtaining supper for dead
locked jurors does not constitute manifest necessity because not unduly coercive on dissenting juror).

1512. United States v. Sisk, 629 F.2d 1174, 1178 (6th Cir. 1980) (dictum), cert, denied. 449 U.S. 1084 
(1981).

1513. See id. at 1179 (dictum) (allowing trial judge sua sponte to declare mistrial for own errors 
might encourage purposeful commission of error).

1514 Arizona v. Washington, 434 U.S. 497, 517 (1978).
1515. Id. at 513; see, e.g.. Crawford v. Fenton, 646 F.2d 810, 817 (3d Cir. 1981) (trial judge has broad 

discretion in finding manifest necessity when jury’s answers to special interrogatories conflicted with 
guilty verdict), cert, denied, 50 U.S.L.W. 3249 (U.S. Oct. 6, 1981); United States v. Cawley. 630 F.2d 
1345. 1348 (9th Cir. 1980) (finding of deadlock necessitating mistrial based on conversation with jury 
foreman upheld despite judge’s failure to give Alien charge or consult with counsel); United States v. 
Sisk, 629 F.2d 1174, 1178 (6th Cir. 1980) (reviewing court normally gives great deference to trial judge’s 
estimation of necessity for declaring mistrial); cert, denied. 449 U.S. 1084 (1981).

1516. Burks v. United States, 437 U.S. 1, 18 (1978) (double jeopardy clause bars retrial when appel
late court finds evidence produced at trial insufficient; judgment of acquittal only just remedy); see 
United States v. Lopez, 625 F.2d 889, 900 (9th Cir. 1980) (no reason for appellate court to review 
alleged trial errors once determined that conviction based on insufficient evidence because retrial 
barred by double jeopardy clause). In Burks, the Supreme Court reasoned that because retrial would 
be barred if the trial judge found the evidence insufficient, the result should not differ if this determina
tion is made later by an appellate court. 437 U.S. at 10-11 In a companion case, the Court held that 
the Burks standard applies fully to the states. Greene v. Massey, 437 U.S. 19, 24 (1978). In determining 
the sufficiency of the evidence, a court must consider whether, viewing the evidence in the light most 
favorable to the government, substantial evidence exists from which a jury might reasonably find that 
the defendant is guilty beyond a reasonable doubt See United States v. Jelsma, 630 F.2d 778, 779 
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ror.* 1517 A reversal for insufficient evidence indicates that the government has 
been given a fair opportunity to present its argument and has failed to develop 
a case that warrants submission to the jury;1518 a reversal due to trial error, 
however, carries no implication concerning the defendant’s guilt or inno
cence.1519 This term the Tenth Circuit suggested a possible exception to this 
strict dichotomy, acknowledging the argument that reversal on the ground of 
ineffective assistance of counsel amounts to reversal for insufficient evi
dence.1520 Although the court expressed no opinion as to the argument’s valid
ity, the analogy raises the possibility that the double jeopardy clause could bar 
retrial after a reversal for ineffective assistance of counsel, which traditionally 
has been considered a trial error.1521

(10th Cir. 1980) (substantial evidence standard applies when defendant seeks reversal for insufficient 
evidence supporting illegal gambling charge).

1517. Burks v. United States, 437 U.S. I. 15 (1978).
1518. Id. at 16. The purposes of the double jeopardy clause would be thwarted if. following a rever

sal for evidentiary insufficiency, the government were afforded a second opportunity to present new 
evidence Id. at 17 Furthermore, society has little interest in retrying a defendant against whom the 
prosecution could not muster a prima facie case. Id. at 16.

1519. Id. at 15. Both the defendant and society have an interest in retrial if the reversal was due to 
trial error; the defendant seeks a fair re-adjudication of his guilt, and society wants to ensure that the 
guilty are punished. Id.; see United States v. Tateo, 377 U.S. 463, 466 (1976) (retrial after reversal due 
to trial error allowed because granting immunity to every defendant whose trial suffered from revers
ible error high price to pay and might discourage reviewing courts from reversing for such errors).

1520. United States v Altamirano, 633 F.2d 147. 151 n.2 (9th Cir. 1980) (dictum), cert, denied. 50 
U.S.L.W. 3246 (U.S. Oct. 6, 1981).

1521. Id.
1522. 18 U.S.C. § 3731 (1976). The Criminal Appeals Act provides in part:

In a criminal case an appeal by the United States shall lie to a court of appeals from a deci
sion, judgment, or order of a district court dismissing an indictment or information as to any 
one or more counts, except that no appeal shall lie where the double jeopardy clause of the 
United States Constitution prohibits further prosecution.

Id.-.see United States v. Wilson, 420 U.S. 332, 337 (1975) (legislative history of new Criminal Appeals 
Act makes clear that Congress intended to remove all statutory barriers to government appeals; Consti
tutional prohibition only remaining limitation).

1523. United States v Wilson, 420 U.S. 332, 344-45 (1975) (when indictment dismissed post-convic
tion on grounds of preindictment delay, government may appeal order arresting judgment; reversal 
merely requires reinstating verdict, not second factual determination).

1524 See United States v. Ceccolini, 435 U.S. 268, 270-71 (1978) (when finding of guilt at bench trial 
set aside on grounds of insufficient evidence, government may appeal; reversal requires no further 
proceeding, merely reinstatement of guilt finding).

1525. See Serfass v. United States, 420 U.S. 377, 388-89, 391-92 (1975) (government may appeal 
pretrial dismissal of indictment because double jeopardy clause not implicated until proceeding begins 
before trier of fact).

1526. United States v. Scott, 437 U.S. 82, 96, 99-100 (1978) (double jeopardy clause not implicated 

Retrial and Government Appeals. In the absence of a double jeopardy
bar, the government has statutory authority to appeal the dismissal of an in
dictment.1522 Government appeals generally are not barred unless a successful 
appeal would require a second determination of the facts,1523 or a further pro
ceeding in the district court.1524 If the trial court dismisses an indictment 
before trial, the government may appeal because reversal would merely put the 
defendant before the trier of fact for the first time.1525 Furthermore, an appeal 
does not violate the double jeopardy clause if the defendant deliberately 
sought termination of the proceeding on a basis unrelated to his factual guilt or 
innocence.1526 In addition, if the trial court dismisses the indictment after 
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trial, the government may appeal if reversal would require only reinstatement 
of a guilty verdiet.1527

because defendant must bear consequences of voluntary choice to forego completion of trial with first 
tribunal).

1527. See United States v. Wilson, 420 U.S. 332, 344-45 (1975) (double jeopardy clause does not bar 
government appeal of post-conviction dismissal of indictment on grounds of pre-indictment delay be
cause reversal would merely require reinstatement of guilty verdict).

1528. See United States v. Brandon, 633 F.2d 733, 778-79 (9th Cir 1980) (double jeopardy clause 
does not bar government appeal of post-conviction judgment of acquittal on grounds of insufficient 
evidence and inconsistent counts because reversal would merely require reinstatement of guilty ver
dict); United States v. Berardi, 629 F.2d 723, 730 (2d. Cir.) (double jeopardy clause does not bar gov
ernment appeal of post-conviction judgment of acquittal on ground of immateriality of perjured 
statements because reversal would merely require reinstatement of guilty verdict), ceri, denied. 449 U.S. 
995 ( 1980); cf. Government of the Virgin Islands v. Josiah, 641 F 2d 1103, 1108 (3d. Cir. 1981) (when 
judgment of acquittal entered after guilty verdict because government failed to prove one element of 
greater offense, government on appeal may request judgment of conviction on lesser included offense 
not requiring that element because no retrial required)

1529. See United States v. Martin Linen Supply Co.. 430 U.S. 564. 571 (1977) (government appeal 
barred when deadlocked jury discharged and valid acquittal judgment entered based on resolution of 
facts, whether or not correct); Fong Foo v. United States, 369 U.S. 141. 143 (1962) (per curiam) (gov
ernment appeal barred when judge ordered judgment of acquittal after seven days of trial, even if 
acquittal erroneous).

1530. See United States v. Gallagher, 602 F.2d 1139, 1143 (3d Cir 1979) (upon appellate reversal of 
conviction for any reason other than insufficiency of evidence, government on retrial not limited to 
evidence at first trial), cert, denied, 444 U.S. 1040 (1980).

1531 449 U.S. 117 (1980).
1532. Id. at 143.
1533. 18 U.S.C. § 3576 (1976).
1534. Id.
1535. 449 U.S. at 136-39.
1536. See id. at 133-34 (history demonstrates that common law never ascribed such finality to sen

tence as would prevent legislative body from authorizing appeal by prosecution).
1537 See id. at 134-37 (Supreme Court precedent establishes that sentence does not have same qual

ities of constitutional finality as acquittal).
1538. See id. at 136-37 (double jeopardy considerations barring reprosecution after acquittal do not 

prohibit sentence review because defendant spared ordeal of retrial on issue of guilt).

Although the government has explicit statutory authority to appeal only dis
missals of indictments, courts consistently have held that the government also 
may appeal the grant of a defendant’s motion for a judgment of acquittal if 
reversal would not require a new trial.1528 The government may not appeal a 
judgment of acquittal entered without a jury determination of guilt, however, 
because reversal would subject the defendant to a second factual determina
tion.1529 Following a successful appeal, the government on retrial may intro
duce evidence beyond that used at the first trial.1530 *

Sentencing. This term in United States v. DiFrancescoxiy' the Supreme
Court held that the government may appeal a legally imposed sentence.1532 
The Court held that section 3576 of the Organized Crime Control Act of 
1970,1533 which grants the federal government authority to petition an appel
late court to impose a more severe sentence on a dangerous special of
fender,1534 violates neither the double jeopardy guarantee against multiple 
trials nor the prohibition against multiple punishments.1535 The Court con
cluded that the history of sentencing practices,1536 precedent,1537 and double 
jeopardy policy considerations1538 all suggest that a criminal sentence should 
not be accorded the same constitutional finality and conclusiveness tradition
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ally accorded to acquittals.1539 Additionally, an increase in sentence does not 
constitute multiple punishment because the defendant can have no expectation 
of finality in his original sentence when Congress has specifically authorized 
sentence appeals.1540

Although under DiFrancesco a sentence does not have the constitutional 
finality of a judgment of acquittal,1541 double jeopardy concerns nonetheless 
are implicated when a sentence is imposed.1542 Thus, once a defendant has 
begun to serve his sentence the terms may not be increased, even if only to 
make the sentence conform to the court’s original intention.1543 Nevertheless, 
a trial judge may modify or correct a sentence if the defendant has not yet 
begun to serve it.1544 Once probation has been validly granted, the trial court 
may revoke it only upon receiving “new and significant information.”1545 A 
court may change a void or illegal sentence,1546 however, even if the correct 
sentence will be more severe than the incorrect one.1547

When an appellate court remands for resentencing, the double jeopardy 
clause prohibits the lower court from imposing a harsher sentence.1548 Gener
ally, however, if a defendant successfully appeals a conviction he may be sen
tenced to a harsher punishment on retrial as long as the harsher punishment is

1539. Id at 133-38; see notes 1416 & 1418-25 supra and accompanying text (discussing constitutional 
policy against multiple trials).

1540. 449 U.S at 139; see notes 1417 & \426supra and accompanying text (discussing constitutional 
policy against multiple punishments); cf. United States v. Wylie, 625 F.2d 1371. 1382 (9th Cir. 1980) 
(consecutive sentences for conspiracy and underlying substantive crime constitutional when authorized 
by Congress), crrt denied, 449 U.S. 1080 (1981); May v. Sumner. 622 F.2d 997, 999 (9th Cir. 1980) 
(sentence enhancement for armed robbery and use of firearm constitutional when authorized by 
statute).

1541 449 U.S. at 133-38.
1542. See United States v Jurgens. 626 F.2d 142, 144 n I (9th Cir. 1980) (once probation granted, 

double jeopardy protection and policy favoring sentence finality come into play).
1543. See United States v. Ford. 632 F.2d 1354, 1380 (9th Cir 1980) (dictum) (court may not resen

tence defendant to effectuate original intent if sentence already commenced), cert. denied, 101 S Ct. 
1399 (1981); Kennedy v. United States. 330 F.2d 26, 27-28 (9th Cir. 1964) (court may not increase 
defendants’ sentence to effectuate original intent if sentence already commenced); cf. United States v. 
Benz. 282 U.S. 304, 310-11 (1931) (court may decrease defendant's original sentence even if sentence 
already commenced).

1544. See Neidinger v. United States, 647 F.2d 408. 410 (4th Cir. 1981) (court may modify sentence 
because neither original sentence nor probation had commenced), cert, denied, 50 U.S.L.W. 3248 (U.S. 
Oct. 6. 1981); United States v. Ford, 632 F.2d 1354, 1380 (9th Cir 1980) (court may correct misspoken 
sentence if service not yet commenced), cert, denied. 101 S. Ct. 1399 (1981).

1545. See United States v. Jurgens, 626 F.2d 142, 144 n.l (9th Cir. 1980) (revocation of probation 
does not violate double jeopardy because judge learned that defendant continued to embezzle during 
and subsequent to sentencing).

1546. See United States v Busic, 639 F.2d 940. 948 (3d Cir. 1981) (nothing in history or policy of 
double jeopardy clause prohibits trial court from resentencing after Supreme Court vacated sentence as 
illegal).

1547. See id. at 953 & n.14 (although resentence at issue less than original sentence, new sentence 
may be greater than, less than, or same as original); Safrit v. Garrison, 623 F.2d 330, 332 (4th Cir. 1980) 
(dictum) (void or illegal sentence subject to correction even if leads to increased punishment); Breest v. 
Helgemoe, 579 F.2d 95, 99-101 (1st Cir.) (correction of statutorily invalid sentence increasing time 
before parole eligibility does not violate double jeopardy clause), cert, denied, 439 U.S. 933 (1978).

1548 See United States v. Vera, 615 F.2d 1152, 1152-53 (6th Cir. 1980) (per curiam) (vacating order 
changing sentence from consecutive to concurrent prohibited by double jeopardy clause because sen
tence enhanced); United States v. Frady. 607 F.2d 383. 387 (D.C. Cir 1979) (change of sentence from 
concurrent to consecutive prohibited by double jeopardy clause because sentence enhanced); United 
States v. Fredenburgh, 602 F.2d 1143, 1147 (3d Cir. 1979) (when resentencing, trial court may not 
change suspended sentence to custodial sentence for convictions upheld on appeal). 



650 The Georgetown Law Journal [Vol. 70:547

based on new facts and is not imposed in retaliation for the defendant’s exer
cise of his right to appeal.1549 This term in Bullington v. Missouri'550 the 
Supreme Court stated that if the first sentence is imposed in a proceeding bear
ing the “hallmarks of [a] trial on guilt or innocence,”1551 the double jeopardy 
clause may prohibit imposition of a harsher punishment following a successful 
appeal and retrial.1552 Under Missouri’s statutory capital sentencing proce
dure, if the jury convicts a defendant of capital murder it must elect to impose 
either the death penalty or life imprisonment.1553 The state bears the burden 
of proving beyond a reasonable doubt aggravating circumstances that warrant 
the death penalty.1554 The Supreme Court reasoned that when the jury elected 
to impose life imprisonment in Bullington’s first trial, it in effect found that the 
prosecutor had failed to prove the facts necessary to sustain capital punish
ment.1555 Double jeopardy, therefore, precluded the prosecutor from attempt
ing to prove those facts again at the sentencing hearing of the second trial.1556

1549. North Carolina v. Pearce, 395 U.S. 711, 723-26 (1969). The Supreme Court held that the 
double jeopardy clause does not impose an absolute bar to a more severe sentence on reconviction. Id 
at 725. Due process, however, prohibits burdening a defendant’s exercise of his right to appeal with the 
fear of a vindictive sentence. Id.

A defendant who challenges only his place of confinement as violative of his sentence may not be 
resentenced to a harsher punishment if his original sentence was neither illegal nor void Safrit v. 
Garrison, 623 F.2d 330, 331-32 (4th Cir. 1980).

1550. 101 s. Ct. 1852 (1981).
1551. Id. at 1858.
1552. Id. at 1861-62.
1553. Id. at 1854-55.
1554. Id. at 1854-56.
1555. Id. at 1860-61.
1556. Id. at 1861-62.
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III. Trial

RIGHT TO COUNSEL

Scope and Application. The sixth amendmentl557explicitly guarantees a
defendant the fundamental right to counsel in all federal and state1558 criminal 
prosecutions that actually result in the defendant’s imprisonment.1559 The 
right to counsel attaches at the initiation of formal adversary proceedings1560 
and continues through sentencing.1561 To ensure due process, counsel is neces
sary at all critical stages of the proceedings1562 including arraignment,1563 pre
liminary hearing,1564 custodial interrogation,1565 and certain other pretrial

1557. The sixth amendment provides: “In all criminal prosecutions, the accused shall enjoy the right 
... to have the Assistance of Counsel for his defence." U.S. Const, amend. VI

1558. Gideon v. Wainwright. 372 U.S. 335, 342 (1963) (sixth amendment right to counsel applicable 
to states through fourteenth amendment).

1559. Scott v. Illinois, 440 U.S. 357, 373 (1979); cf. Argersinger v. Hamlin. 407 U.S. 25, 37 (1972) 
(defendant may not be imprisoned unless afforded right to counsel).

In Scott v. Illinois. 440 U.S 337 (1979), Justice Rehnquist, in a plurality opinion, ruled that the 
constitutional right to counsel is limited to criminal offenses resulting in actual imprisonment. Id at 
373. He stated that this standard “has proved reasonably workable." Id. In a concurring opinion, 
however. Justice Powell argued that this interpretation “impairs the proper functioning of the criminal 
justice system." id. at 374-75 (Powell, J„ concurring), because it forces the judge to determine the poten
tial sentence before hearing the merits of the case. Id. The dissenting justices urged that the right to 
counsel would be better served by a standard requiring counsel whenever imprisonment is authorized, 
rather than when imposed, because the fact that a penalty is authorized indicates the seriousness of the 
offense. Id. at 382-83 (Brennan, J., with Marshall & Stevens, JJ.. dissenting).

Federal statutes and rules provide for appointment of counsel in all criminal cases in federal court. 
See, e.g., 18 U.S.C. § 3006A (1976) (federal courts must have procedures to provide counsel to indigent 
defendants); Fed. R Crim. P. 44(a) (indigent defendant entitled to appointed counsel); Fed. R. Crim. 
P. 32(a)(1)(D), (a)(2)(E) (indigent defendants entitled to counsel for probation proceedings).

1560. Brewer v. Williams, 430 U.S. 387, 398 (1977); see Kirby v. Illinois, 406 U.S. 682, 689 (1972) 
(right to counsel at initiation of judicial proceedings either by formal charge, preliminary hearing, 
indictment, or arraignment); United States v. Mills, 641 F.2d 785, 788 (9th Cir 1981) (right to counsel 
at indictment), cert. denied, 50 U.S.L.W. 3279 (U.S. Oct. 13, 1981); cf. United States v. Kenny, 645 F.2d 
1323, 1338 (9th Cir. 1981) (no right to counsel during investigative stage when defendant not charged, 
arrested, or indicted); United States v. Ocanas, 628 F2d 353, 357 (5th Cir. 1980) (no right to counsel at 
grand jury proceeding), cert, denied, 101 S. Ct. 2316 (1981).

Questions involving the right to counsel after arrest but before indictment arise under the fifth 
amendment protection against self-incrimination, not the sixth amendment right to counsel Miranda 
v. Arizona, 384 U.S. 436, 469 (1966).

1561. Fed R Crim. P. 32(a)(1); see Powell v. Alabama, 287 U.S. 45, 68-69 (1932) (layman requires 
guiding hand of counsel at every step in proceedings against him); cf. Green v. United States, 365 U.S. 
301, 304 (1961) (rule 32(a) requires judge to give both defense counsel and defendant opportunity to 
speak at sentencing).

1562. See Argersinger v. Hamlin, 407 U.S. 25, 31 (1972) (right to counsel essential to fair criminal 
process); Powell v. Alabama, 287 U.S. 45, 67-68 (1932) (assistance of counsel fundamental to concept of 
due process of law).

1563. See Brewer v. Williams, 430 U.S. 387, 398 (1977) (right to counsel attaches at arraignment); 
Hamilton v. Alabama, 368 U.S. 52, 53 (1961) (counsel necessary at arraignment when critical defenses 
irretrievably lost if not asserted). But cf. Cadena v. Estelle, 611 F.2d 1385, 1385-86 (5th Cir.) (per 
curiam) (counsel unnecessary at arraignment because no significant defenses pleaded), cert, denied. 449 
U.S. 848 (1980).

1564. See Coleman v. Alabama, 399 U.S. 1, 10 (1970) (preliminary hearing critical stage at which 
accused as much entitled to aid of counsel as at trial).

1565. See Brewer v. Williams, 430 U.S. 387, 414 (1977) (following commencement of adversary pro
ceedings, presence of counsel during interrogation required unless effectively waived); cf. United States 
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confrontations.* 1566 1567 In determining whether a pretrial confrontation constitutes 
a critical stage, the Supreme Court, in United States v. Wade,'561 considered 
“whether potential substantial prejudice inheres in the particular confrontation 
and the ability of counsel to help avoid that prejudice.”1568

v. Zazzara, 626 F.2d 135, 138 (9th Cir. 1980) (because defendant had no right to counsel prior to 
initiation of adversary proceedings, claim of ineffective assistance of counsel at interrogation failed).

1566. Compare United States v. Wade, 388 U.S. 218, 236-37 (1967) (postindictment lineup critical 
stage of prosecution at which right to counsel necessary to avoid prejudice) with Kirby v. Illinois, 406 
U.S. 682, 689-90 (1972) (preindictment lineup does not require presence of counsel as a matter of right). 
See also United States v. Sikora, 635 F.2d 1175, 1180-81 (6th Cir.) (Wiseman. J., concurring in part and 
dissenting in part) (plea bargaining negotiations should constitute critical stage even if prior to formal 
judicial proceedings because defendant might surrender right to trial), cert, denied. 449 U.S. 993 (1980).

1567. 338 U.S. 218 (1967).
1568. Id. at 227. The Court stated that “[t]he presence of counsel at such critical confrontations, as 

at the trial, operates to assure that the accused’s interests will be protected consistently with our adver
sary theory of criminal prosecution.” Id.

1569. 101 S. Ct. 1866 (1981).
1570. Id. at 1877. The Court implied, without deciding, that the right to counsel would not extend to 

having counsel actually present during the examination. Id. at 1877 n.14.
In a companion case, Edwards v. Arizona, 101 S. Ct. 1880 (1981), the Court did not decide whether 

filing a written complaint constituted the initiation of adversary proceedings, id. at 1882-83 n.7, decid
ing the case instead on fifth amendment grounds. Id. at 1882.

1571. Fed. R. Crim. P. 32(a)(1)(D), (a)(2)(E).
1572. 101 S. Ct. 1097 (1981).
1573. Id. at 1103. But cf. Mempa v. Rhay, 389 U.S. 128, 137 (1967) (right to counsel at state proba

tion revocation proceeding coupled with deferred sentencing hearing). See also Gagnon v. Scarpelli. 
411 U.S. 778, 789 (1973) (no right to counsel at probation hearing, although due process may require 
counsel under particular circumstances).

1574. See United States v. Anderson, 567 F.2d 839, 840 (8th Cir. 1977) (per curiam) (defendant must 
prove indigency by presenting relevant financial information in affidavit unless incriminating).

in United States v. Peister, 631 F.2d 658 (10th Cir 1980), cert, denied. 449 U.S. 1126 (1981), the 
Tenth Circuit required a defendant, charged with supplying false information on a withholding exemp
tion certificate, to file an affidavit proving indigency. Id. at 661-62. The court made this ruling despite 
the defendant’s claim that the information on this affidavit might violate his fifth amendment privilege 
against self-incrimination. Id. at 662. The court held that the burden of proving indigency rested with 
the defendant and would not be relieved “when any conflict with the Fifth Amendment is speculative 
and prospective only.” Id.

1575. See Johnson v. Zerbst, 304 U.S 458, 463 (1938) (right to appointed counsel guaranteed by 
sixth amendment in federal trials). The Supreme Court has construed due process under the fourteenth 
amendment to include the right to appointed counsel in a state trial. Gideon v. Wainwright, 372 U.S. 
335,342 (1963).

1576. See Douglas v. California, 372 U.S. 353, 357-58 (1963) (fourteenth amendment requires ap
pointment of counsel for appeal of right); Cleaver v. Bordenkircher, 634 F.2d 1010, 1011 (6th Cir. 1980) 
(defendant deprived of right to counsel when public defender so overworked he did not file timely

This term in Estelle v. Smith1569 the Supreme Court held that the decision to 
consent to a postindictment psychiatric examination was a critical stage be
cause the results of the examination directly affected the defendant’s sen
tence.1570 Additionally, Rule 32 of the Federal Rules of Criminal Procedure 
provides a right to counsel for preliminary and final probation revocation 
hearings.1571 1572 This term in Wood v. Georgia'512 the Supreme Court reiterated 
its holding that state courts must identify on a case-by-case basis situations in 
state probation proceedings in which fundamental fairness requires appoint
ment of counsel.1573

A defendant who establishes his indigency1574 is entitled to the assistance of 
court-appointed counsel,1575 who then must represent the defendant at each 
critical stage of the judicial proceedings, including the defendant’s first appeal 
of right.1576 If a financially able defendant receives the assistance of a court- 
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appointed attorney the government may demand reimbursement for counsel’s 
services.1577

Although a defendant has the right to retain an attorney of his choice,1578 a 
court must balance this right against the government’s interests in judicial in
tegrity and efficiency.1579 For example, a court may restrict defendant’s right 
to choose particular appointed counsel.1580 Furthermore, a court may limit 
defendant’s choice of retained counsel to members of the bar1581 and may re
fuse a defendant’s motion for a continuance to retain new counsel when doing 
so would delay or disrupt proceedings unnecessarily.1582

When assistance of counsel is not required and a court convicts a defendant 
without counsel, the government’s ability to make subsequent use of that con
viction is limited. Last term in Baldasar v. Illinois the Supreme Court held 
that a prior uncounseled misdemeanor conviction, although valid, may not be 
used under an enhanced penalty statute to convert a subsequent misdemeanor 
offense into a felony with a prison term.1584 Although the Baldasar Court did 
not conclusively decide whether a prior uncounseled conviction may be used 
to impeach a defendant in a subsequent trial, the Fifth Circuit has permitted 
such use.1585 The introduction of a prior uncounseled conviction for impeach
ment purposes, however, is logically consistent with Baldasar because im
peachment evidence does not lead necessarily to the imposition or 
enhancement of a prison term.1586

appeal); cf. Ross v. Moffitt. 417 U.S. 600, 617-18 (1974) (counsel not required for discretionary appeal 
to state supreme court); Kanasola v. Civiletti, 630 F.2d 472. 474 (6th Cir. 1980) (counsel not required 
for second appeal in Canada because in United States appellant not entitled to counsel after first ap
peal), cert, denied. 101 S. Ct. 1390 (1981).

1577. 18 U.S.C. § 3006A(f) (1976) (authorizing court to order reimbursement to the United States 
Treasury for legal services provided to defendant who is later found capable of paying for his defense).

1578. See Powell v. Alabama, 287 U.S. 45, 53 (1932) (defendant should have opportunity to secure 
counsel of own choice).

1579. See United States v. Peister, 631 F.2d 658, 661 (10th Cir. 1980) (no absolute right to counsel of 
one’s choice), cert, denied. 449 U.S. 1126 (1981); United States v. Provenzano, 620 F.2d 985, 1004 (3d 
Cir.) (no absolute right to retained counsel when attorney represented codefendant in prior trial, creat
ing conflict of interest), cert, denied. 449 U.S. 899 (1980); United States v. Kitchin. 592 F.2d 900. 903 
(5th Cir.) (no absolute right to retained counsel when counsel’s associate previously involved in govern
ment’s case), cert, denied. 444 U.S. 843 (1979).

1580. See Brown v. United States, 623 F.2d 54, 61 (9th Cir. 1980) (refusal to appoint particular 
counsel for trial not abuse of discretion when same counsel had worked pro bono on pretrial motions).

1581. See United States v. Brown, 600 F.2d 248, 257 (10th Cir.) (although court may permit lay 
representation, refusal to do so does not violate sixth amendment), cert, denied. 444 U.S. 917 (1979).

1582. See United States v. Casanova, 642 F.2d 300, 301 (9th Cir.) (per curiam) (denial of motion to 
dismiss counsel and substitute new attorney when no factual showing of breakdown in attorney-client 
relationship made not abuse of discretion), cert, denied, 50 U.S.L.W. 3279 (U.S. Oct. 13, 1981); United 
States v. Silva, 611 F 2d 78, 79 (5th Cir. 1980) (per curiam) (denial of continuance to substitute counsel 
not abuse of discretion).

1583. 446 U.S. 222 (1980) (per curiam).
1584. Id. at 223; cf. Martinez v. Romero, 626 F.2d 807, 809 (10th Cir.) (use of prior uncounseled 

conviction in plea bargain valid when defendant waived right to challenge such use on right to counsel 
grounds), cert, denied, 449 U.S. 1019 (1980). See generally Project: 1979-1980 Term, supra note I. at 
504-05 (full discussion of Baldasar).

1585. See Thompson v. Estelle, 642 F.2d 996, 998 (5th Cir. 1981) (prior uncounseled misdemeanor 
conviction for drug possession may be introduced in punishment phase of subsequent murder trial); 
Griffin v. Blackburn, 594 F.2d 1044, 1046 (5th Cir. 1979) (government may introduce prior uncounseled 
misdemeanor conviction to impeach defendant’s testimony).

1586. Justice Powell, dissenting in Baldasar, implied that the Fifth Circuit’s approach in Griffin v. 
Blackbum, 594 F.2d 1044 (5th Cir. 1979), was valid and expressed concern that the Baldasar holding 
would incite “litigation claiming that uncounseled misdemeanor convictions cannot be used to impeach
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Effective Assistance of Counsel. The sixth amendment
counsel includes the right to effective assistance of counsel.1587 
Supreme Court has held that counsel’s advice concerning guilty

a defendant’s testimony.” 446 U.S. at 229 (Powell, J . with Burger. C J . White & Rehnquist, JJ., dis
senting). Thus far. Justice Powell’s concern appears to have been unfounded; this issue has not arisen 
on appeal in other circuits since Griffin.

1587 See McMann v. Richardson, 397 U.S. 759, 771 n.14 (1970) (right to counsel includes right to 
effective assistance of counsel).

The sixth amendment standard of effective assistance of counsel applies equally to retained and 
appointed counsel. Cuyler v. Sullivan, 446 U.S. 335, 344 (1980). Writing for the majority in Cuyler, 
Justice Powell observed that a contrary holding would create greater constitutional protection for indi
gent defendants with appointed counsel than for non-indigent ones with retained counsel. Id. The 
Court further noted that the sixth amendment guarantee "would stand for little if the often uninformed 
decision to retain a particular lawyer could reduce or forfeit the defendant's entitlement to constitu
tional protection.” Id:, see Barnett v. Alford, 635 F.2d 820, 820 (10th Cir 1981) (per curiam) (overrul
ing implicit suggestion in previous decision that different standards apply to retained and appointed 
counsel; following Cuyler, no such distinction permissible); Kemp v. Leggett, 635 F.2d 453. 454-55 (5th 
Cir. 1981) (right to reasonably effective assistance of counsel applies to retained as well as appointed 
counsel); United States v. Hughes, 635 F.2d 449. 451 (5th Cir. 1981) (same).

1588. McMann V. Richardson, 397 U.S. 759, 771 (1970); see Pollinzi v. Estelle, 628 F.2d 417, 419 (5th 
Cir 1980) (judge must determine whether guilty plea is voluntary and knowing, and thus whether 
defendant effectively advised regarding plea); cf. United States ex rel. Cyburt v. Rowe, 638 F.2d 1100, 
1105 (7th Cir. 1981) (assistance of counsel not ineffective when failure to request competency hearing 
does not necessarily render defendant incapable of pleading guilty); Rawls v. Mabry, 630 F.2d 654. 660 
(8th Cir.) (assistance of counsel not ineffective when court assured that defendant made voluntary and 
knowing plea), cert, denied, 449 U.S. 1064 (1980).

1589 McMann v. Richardson, 397 U.S. 759, 771 (1970). But see Marzullo v. Maryland. 435 U.S. 
1011 (1978) (White, J., with Rehnquist, J., dissenting from denial of certiorari) (good opportunity for 
Court to set constitutional standard).

1590. See United States v. Alessi, 638 F.2d 466, 477 (2d Cir. 1980) (no denial of effective assistance 
under either this circuit’s “sham or mockery” or other circuits’ “reasonable competence" standard). But 
cf. Twitty v. Smith. 614 F.2d 325, 333 n 10 (2d Cir. 1979) (court implied that it might abandon sham 
and mockery test if confronted with appropriate factual circumstances).

The sham and mockery test evolved from the belief that the sixth amendment guarantees only assist
ance of counsel, not effective assistance of counsel. An ineffectiveness claim, therefore, had to be based 
on the due process guarantee to a fair trial. To show a violation of this guarantee, the defendant had to 
demonstrate that his attorney’s performance rendered the trial a farce and a mockery of justice. Diggs 
v. Welch, 148 F.2d 667, 668-69 (D.C. Cir. 1945), cert, denied, 325 U.S. 889 (1947).

1591 See United States v. Miller, 643 F.2d 713, 714 (10th Cir. 1981) (sixth amendment demands 
exercise of skill, judgment, and diligence of reasonably competent attorney); United States v. Payne. 
641 F.2d 866, 867 (10th Cir. 1981) (same); United States v. Golub. 638 F.2d 185, 186 (10th Cir. 1980) 
(same); Mullins v. Evans, 622 F.2d 504, 506 (10th Cir. 1980) (same). This standard was first enunciated 
last term in Dyer v. Crisp, 613 F.2d 275 (10th Cir. 1980) (en banc), in which the Tenth Circuit stated 
that counsel’s performance should not fall below that expected of any "reasonable, competent, and 
skillful defense attorney." Id at 278.

1592. See United States v. Williams, 631 F.2d 198, 200 (3d Cir. 1980) (failure to use affidavits dis
crediting key prosecution witness not below standard of customary skill and knowledge because coun
sel believed affidavits coerced and not credible).

1593. See Cox v. Wyrick, 642 F.2d 222, 226 (8th Cir. 1981) (counsel must act with customary skills 
and diligence that reasonably competent attorney would utilize under similar circumstances); Drake v. 
Wyrick. 640 F.2d 912, 915 (8th Cir. 1981) (same); cf. Smith v. United States. 635 F.2d 693, 698 (8th Cir. 

guarantee of 
Although the 
pleas must be 

"within the range of competence demanded of attorneys in criminal cases,”* 1588 
the court has otherwise left the determination of what constitutes effective 
assistance of counsel to the “good sense and discretion of the trial court.”1589 
Thus, the circuits have adopted differing standards for evaluating ineffective
ness claims. Only the Second Circuit has retained the traditional “sham and 
mockery” test.1590 The Tenth Circuit recently has shifted from the sham and 
mockery standard to a requirement of “reasonably competent” assistance.1591 
The Third1592 and Eighth1593 Circuits have defined the standard of effective 
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assistance as “the exercise of customary skill and knowledge of defense attor
neys.” The First,1594 Fifth,1595 Sixth,1596 and Ninth1597 Circuits have required 
an attorney to render “reasonably effective” assistance. The Fourth Circuit 
has specified that counsel’s representation must be “within the range of compe
tence demanded of attorneys in criminal cases.”1598 Finally, assistance pro
vided by attorneys in the Seventh Circuit must meet “minimum standards of 
professional representation.”1599

1980) (establishing customary skill and knowledge adequate even though counsel appointed day before 
trial), cert, denied. 101 S. Ct. 1397 (1981).

1594. See United States v. Thomann. 609 F.2d 560, 566-67 (1st Cir. 1979) (failure to object to ques
tionable charge and to renew motion for severance not ineffective assistance when overall defense was 
“reasonably competent").

1595. See Ogle v. Estelle. 641 F.2d 1122, 1128 (5th Cir. 1981) (participation of two judges in sentenc
ing who did not hear oral argument does not deny effective assistance); Mays v. Balkcom, 631 F.2d 48, 
52 n.l (5th Cir. 1980) (brevity of consultation without more does not fall below standard of reasonably 
effective assistance); United States v. Guerra, 628 F.2d 410, 412 (5th Cir. 1980) (failure to call witness 
who counsel reasonably believed would not be helpful not ineffective assistance), cert, denied, 101 S. Ct. 
1398 (1981).

1596. See United States v Renfro, 600 F.2d 55, 58-59 (6th Cir.) (failure to object to admission of 
hearsay, jury instructions, and closing argument not ineffective assistance; defense counsel acted as 
well-trained and experienced lawyer), cert, denied, 444 U.S. 876 (1979).

1597. See United States v. Larios, 640 F.2d 938, 941 (9th Cir. 1981) (failure to make motion to 
suppress illegally found evidence at first opportunity not ineffective assistance because error one rea
sonably competent attorney might make); United States v. Medina-Verdugo, 637 F.2d 649, 653 (9th 
Cir. 1980) (advising defendant to testify and deny allegations despite pretrial affidavit not ineffective 
assistance because tactical decision; to meet standard of effective assistance, counsel need not be 
infallible).

1598. Marzullo v. Maryland, 561 F.2d 540, 546-47 (4th Cir. 1977) (waiver of peremptory challenges 
before voir dire and failure to move to exclude jury while indictment dismissed outside range of compe
tence), cert, denied, 435 U.S. 1011 (1978).

1599. See United States v. Phillips, 640 F.2d 87, 92 (7th Cir.) (filing of numerous pretrial and post
trial motions and rigorous cross-examination meets minimum standards of professional representa
tion), cert, denied, 101 S. Ct. 2331 (1981).

1600. 631 F.2d 769 (D.C. Cir. 1980).
1601. United States v. Decoster, 624 F.2d 196 (D C. Cir.) (en banc) (plurality opinion) ( Decoster 

III), cert, denied, 444 U.S. 944 (1979).
1602. 628 F.2d 554 (D.C. Cir. 1980) (en banc).
1603. United States v. Hinton, 631 F.2d 769, 780 (D.C. Cir. 1980). Judge Bazelon, writing for the 

court, explained that, although this standard does not require errorless representation, it demands that 
counsel’s actions “be ‘the product of deliberate and informed decision, not oversight or inadvertence ’ ” 
Id. (quoting United States v. Moone, 554 F.2d 1086, 1089 (D.C. Cir. 1976)).

Judge Bazelon’s opinion seems to represent a subtle reworking of the Decoster III approach, which 
emphasized that the defendant must snow a “likelihood of prejudice” from his counsel's inadequate 
services, suggesting that courts would condemn only an egregious defect in performance. United States 
v. Decoster, 624 F.2d 196, 206, 208 (D.C. Cir.) (en banc) (plurality opinion), cert, denied, 444 U.S. 944 
(1979). Judge Bazelon has long crusaded for more competent representation by defense attorneys in 
criminal cases. See generally Bazelon, The Realities of Gideon and Argersinger, 64 Geo. LJ. 811 
(1976); Bazelon, The Defective Assistance of Counsel, 42 U. C1N. L. Rev. 1 (1973). He dissented from 
the Decoster III plurality opinion, which refused to reverse the conviction of Willy Decoster despite 
considerable failings by his court-appointed attorney. 624 F.2d at 264. In Hinton, Judge Bazelon urged 
that the sixth amendment required ’‘informed, professional deliberation" by counsel, 631 F.2d at 782, 
that counsel should be given adequate time for “reflection and preparation for trial,” id. at 781, and

This term, in United States v. Hinton,1600 the District of Columbia Circuit 
clarified the three-prong standard for determination of effective assistance of 
counsel developed in United States v. Decoster {Decoster III)'60' and United 
States v. Wood.1602 The defendant must prove that his counsel’s conduct at 
trial constituted “a substantial breach in the duty owed to defendant by com
petent counsel,”1603 and that because of this breach he has suffered a “likely 
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prejudice.”1604 If the defendant can establish this likelihood, the burden shifts 
to the government to “prove beyond a ’reasonable doubt’ that the constitu
tional deficiencies of the counsel’s representation were, in fact, harmless.”1605

Although the articulated standards of the circuits demand some reasonable 
competence, the cases indicate that courts generally will not challenge a coun
sel’s tactical decisions161)6 but will condemn only egregious error.1607 Because 
most circuits have not articulated specific criteria for courts to apply in deter
mining whether a defendant has received effective assistance of counsel,1608 
the courts must consider the particular facts of each case when reviewing inef
fectiveness claims.1609 Nevertheless, courts have found the following errors to 

that prosecutors should disclose Jencks Act materials to defense counsel “as soon as practicable follow
ing the filing of charges against the accused.” Id. at 779.

1604. United States v. Hinton, 631 F.2d at 782 (citing United States v. Wood, 628 F.2d at 559; 
Decoster III, 624 F.2d at 206; id. at 232 (MacKinnon, J., with Tamm & Robb, JJ., concurring).

1605. United States v. Hinton, 631 F.2d at 771 (citing United States v Wood, 628 F.2d at 561-62 
(Robinson, J., concurring in part, dissenting in part); id. at 574 (Bazelon, J., with Wright C.J., concur
ring in part, dissenting in part); Decoster Ill, 624 F.2d at 208 & n 74; id. at 300 (opinion by Wright, 
C J .joined by Bazelon and Robinson, JJ.).

1606. See United States v. Miller, 643 F.2d 713, 714 (10th Cir. 1981) (failure to call witness tactical 
decision within discretion of counsel); United States v. Buras, 633 F.2d 1356, 1361 (9th Cir. 1980) 
(failure to argue theories of statutory interpretation proposed by defendant not ineffective assistance); 
United States v. Alvarez, 626 F.2d 208, 211 (1st Cir. 1980) (failure to call witness who might either 
exculpate or inculpate defendant not denial of effective assistance); United States v. Gray. 626 F.2d 102, 
106 (9th Cir. 1980) (waiver of right to full trial with witnesses and jury upon advice of counsel not 
denial of effective assistance; decision to forego trial frequently in defendant’s best interests); Rutledge 
v. Wainwright. 625 F.2d 1200. 1205 (5th Cir. 1980) (strategic error by counsel not denial of effective 
assistance when state law subject to varying interpretations).

1607. See Via v. Superintendent, Powhatan Correctional Center. 643 F.2d 167, ¡71 (4th Cir. 1981) 
(defendant must establish that counsel's error so flagrant that court can conclude it resulted from negli
gence or ignorance, rather than from informed, professional deliberation); Zaehringer v Brewer. 635 
F.2d 734. 737 (8th Cir. 1980) (defendant must show serious "dereliction of duty" by counsel). Compare 
United States v. Fontenot. 628 F.2d 921, 926 (5th Cir. 1980) (failure to urge evidence suppression or 
request Jencks Act materials early, and failure to state valid claim of conflict, not ineffective assistance) 
and United States v. Caldwell, 625 F.2d 144, 149 (7th Cir. 1980) (failure to request instruction on 
duress and to object to admission of evidence not ineffective assistance) and Hill v Wainwright. 617 
F.2d 375, 380 (5th Cir. 1980) (failure to depose identification witnesses when counsel had independent 
knowledge of descriptions furnished and to introduce exhibits in evidence when surrounding facts de
veloped at trial not ineffective assistance) with Wiley v. Sowders. 647 F 2d 642, 650-51 (6th Cir. 1981) 
(concession in closing argument that defendant "gui lty as charged.” contrary to defendant's plea of not 
guilty, fell short of reasonable competence and diligence standard).

1608. But see Coles v. Peyton, 389 F.2d 224, 226 (4th Cir.) (promulgating set of duties required of 
defense counsel), cert, denied. 393 U.S. 849 (1968). The Fourth Circuit set out the following criteria:

Counsel for an indigent defendant should be appointed promptly. Counsel should be afforded 
a reasonable opportunity to prepare to defend an accused. Counsel must confer with his 
client without undue delay and as often as necessary, to advise him of his rights and to elicit 
matters of defense or to ascertain that potential defenses are unavailable. Counsel must con
duct appropriate investigations, both factual and legal, to determine if matters of defense can 
be developed, and to allow himself enough time for reflection and preparation for trial.

Id. This term, the Fourth Circuit held that the Coles requirements apply equally to retained and ap
pointed counsel by citing the Supreme Court’s position for conflicts of interest cases expressed in Cuy- 
ler v. Sullivan, 446 U.S. 335, 345-50 (1980). Via v. Superintendent, Powhatan Correctional Center, 643 
F.2d 167, 174 (4th Cir. 1981). In United States v. Hinton, 631 F.2d 769, 779-82 (DC. Cir. 1980), the 
District of Columbia Circuit set forth some of the same criteria described by the Coles court. See notes 
1603-05 supra (discussing Hinton criteria).

1609 See Nelson v. Estelle. 642 F.2d 903, 908 (5th Cir. 1981) (failure to object to hearsay nature of 
narcotics reports not ineffective assistance when overall record showed counsel more than reasonably 
effective); United States v. Robinson, 635 F.2d 981, 986 (2d Cir. 1980) (despite judge's criticism, overall 
record showed effective assistance); Jones v. Estelle, 632 F.2d 490, 493 (5th Cir. 1980) (time spent in 
consultation only one factor in totality of circumstances; not ineffective assistance), cert, denied, 449 
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be determinative of ineffective assistance claims: failure to conduct sufficient 
pretrial investigation,* 1610 failure to warn the defendant properly of potential 
sentencing at trial,1611 failure to prepare adequately for trial,1612 and failure to 
request a mistrial or to file an appeal when reasonably likely to succeed.1613 
Actions of the trial judge or prosecutor that interfere with an attorney’s ability 
to represent his client fully or prejudice the defendant’s right to counsel also 
may render counsel’s assistance ineffective.1614

U.S. 996 (1980); United States v. Auten, 632 F.2d 478, 483 (5th Cir. 1980) (under totality of circum
stances, allegations of failure to investigate inept trial techniques and inadequate cross-examination 
insufficient to establish ineffective assistance); Lovett v. Florida, 627 F.2d 706, 709 (5th Cir. 1980) 
(under totality of circumstances, failure to locate witnessses, to challenge admissibility of identification 
orto secure expert not ineffective assistance because no prejudice to defendant); United States v. Mar
cano-Garcia. 622 F.2d 12, 17 (1st Cir. 1980) (examining record as whole, allegations of conflict of 
interest and insufficient preparation not ineffective assistance).

1610. See Ford v. Parratt, 638 F.2d 1115, 1117 (8th Cir.) (failure to investigate key factual issue 
breached standard of customary skill and diligence), vacated and remanded, 50 U.S.L.W. 3300 (U.S. 
Oct. 20, 1981); Beavers v. Balkcom. 636 F.2d 114, 116 (5th Cir. 1981) (failure to investigate fully de
fendant's mental competence denied effective assistance); United States v. Porterfield. 624 F.2d 122, 124 
(10th Cir. 1980) (complete failure to make factual investigation denied effective assistance). But cf. 
Plant v. Wyrick. 636 F.2d 188, 189 (8th Cir. 1980) (per curiam) (only rarely will failure to interview 
potential witnesses support finding of ineffective assistance).

1611 See Beckham v. Wainwright, 639 F.2d 262, 265 (5th Cir. 1981) (under totality of circum
stances. counsel's unfounded assurance of maximum sentence of five years when guilty plea withdrawn 
denied defendant effective assistance of counsel).

1612. See Via v. Superintendent, Powhatan Correctional Center, 643 F.2d 167. 174-75 (4th Cir. 
1981) (failure to investigate and to develop potential defenses constituted ineffective assistance); Clay v. 
Director. Juvenile Div., Dept, of Corrections, 631 F.2d 516, 522 (7th Cir. 1980) (counsel's unfamiliarity 
with and inadequate handling of motion to vacate guilty plea constituted ineffective assistance).

1613. See Perez v. Wainwright. 640 F.2d 596, 599 (5th Cir. 1981) (failure to file timely appeal consti
tuted ineffective assistance); Robinson v. Wyrick. 635 F.2d 757, 759 (8th Cir. 1981) (failure to file ade
quate appellate brief and to preserve claims for review constituted ineffective assistance); Nero v. 
Blackbum, 597 F.2d 991, 994 (5th Cir. 1979) (failure to request mistrial when it would be granted 
automatically constituted ineffective assistance); cf. Wayne v. Wyrick, 646 F.2d 1268, 1270 (8th Cir. 
1981) (failure to perfect statutory appeal not ineffective assistance because defendant escaped while 
appeal pending); Burton v. Greer. 643 F.2d 466, 470 (7th Cir.) (failure to provide complete transcript to 
defendant not ineffective assistance of counsel because portion not necessary to appeal), cert, denied. 50 
U.S.L.W. 3247 (U.S. Oct. 16, 1981); Mendiola v. Estelle, 635 F.2d 487, 491 (5th Cir. 1981) (omission of 
alleged points of error that appellate counsel deemed meritless not ineffective assistance); Gustave v. 
United States, 627 F.2d 901, 906 (9th Cir. 1980) (failure to appeal every possible question of law not 
ineffective assistance when issues meritless).

1614. See United States v. Conway, 632 F.2d 641, 643 (5th Cir. 1980) (judge's interference with 
counsel-defendant conference during lunch break in midst of cross-examination denies defendant effec
tive assistance; conflict between right to counsel and court’s desire to prevent “coaching" must be re
solved in favor of right to assistance of counsel); United States v. McDonald, 620 F.2d 559, 564 (5th Cir. 
1980) (prosecutor’s comments on defense counsel’s presence at scene of arrest prejudiced defendant’s 
right to counsel); cf. United States v. Francis. 646 F.2d 251, 261 (6th Cir 1981) (judge’s criticism of 
overzealous counsel did not deny effective assistance); United States v. Brown. 644 F.2d 101, 103 (2d 
Cir. 1981) (judge’s allowing in-court voice identification not denial of effective assistance because wit
ness could be cross-examined and attorney had opportunity to mitigate suggestiveness of procedure).

1615. 18 U.S.C. §3006A(e)(l) (1976).
1616. United States v. Durant, 545 F.2d 823, 827 (2d Cir. 1976).
1617. See United States v. Oliver, 626 F.2d 254, 259-60 (2d Cir. 1980) (within court’s discretion to 

determine whether expert services are “necessary” to adequate defense; test is whether defendant would 

The federal courts are required by statute to provide “investigative, expert 
or other services” for an indigent when such services are “necessary to an ade
quate defense.”1615 These services are designed to “redress the imbalance in 
the criminal process when the resources of the United States are pitted against 
an indigent defendant.”1616 The trial court has discretion to determine when 
expert services are “necessary” to the defendant’s case.1617 In most cases, at
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tempts to assert failure to provide such services as grounds for a claim of inef
fective assistance generally have been unsuccessful.1618 Similarly, this term in 
United States v. Tapia,1619 the Fifth Circuit held that a non-English speaking 
defendant has no constitutional right to a court-appointed interpreter.1620 The 
court noted, however, that the Court Interpreter’s Act of 19781621 requires the 
trial judge to determine whether the lack of an interpreter inhibits defendant’s 
comprehension of the proceedings or communication with his counsel.1622

engage such services if financially independent); United States v. Sims, 617 F.2d 1371. 1375 (9th Cir. 
1980) (failure to appoint psychologist not error because defendant failed to show he would have en
gaged services if financially independent); United States v. Williams. 616 F.2d 759. 762 (5th Cir.) (per 
curiam) (court's decision to deny investigative expenses, given tardiness of request and unlikelihood 
that witness would be willing to testify if found, not abuse of discretion), cert, denied. 449 U.S. 857 
(1980).

1618. See United States v. Canessa, 644 F.2d 61, 64 (1st Cir. 1981) (court’s refusal to authorize 
investigative funds under § 3OO6A not reversible error absent clear prejudice to defendant’s case); 
United States v. Williams, 616 F.2d 759, 762 (5th Cir.) (per curiam) (court’s refusal to provide investi
gative expenses to seek out witness in Honduras not abuse of discretion), cert, denied. 449 U.S. 857 
(1980); Smith v. Enomoto, 615 F.2d 1251, 1252 (9th Cir. 1980) (indigent defendant appearing/;™ se not 
entitled to investigative services without demonstration of need); Hoback v. Alabama. 607 F.2d 680, 
682-83 (5th Cir. 1979) (court’s refusal to appoint fingerprint expert not sixth amendment violation when 
requested expert services not reasonably necessary to defense). In Hoback, the Fifth Circuit stated that 
"we are confident that a case will arise in the future where due process and fundamental fairness will 
require a state to provide an indigent criminal defendant with expert assistance,” but added that this 
was not such a case. Id. at 682. Psychiatric services remain the only type of expert assistance that the 
Fifth Circuit requires states to provide for indigents. Id. at 682 n. 1.

1619. 631 F.2d 1207, 1209 (5th Cir. 1980).
1620. Id.
1621. 28 U.S.C. § 1827 (Supp. Ill 1979).
1622. 631 F.2d at 1209.
1623 444 U.S. 193 (1979).
1624. Id. at 205. In Ferri, the Court held that Congress intended appointed counsel to meet the same 

standards and to be subject to the same controls as retained counsel. Id. Thus, the Court refused to 
extend to appointed counsel the absolute immunity granted to prosecutors and judges. Id. , see Imbler 
v. Pachtman, 424 U.S. 409, 430-31 (1976) (state prosecutor acting within scope of duties has absolute 
immunity from § 1983 liability); Stump v. Sparkman, 435 U.S. 349, 355-56 (1978) (judge has absolute 
immunity from liability even if actions are erroneous, malicious, or in excess of authority).

1625. 42 U.S.C. § 1983 (1976).
1626. Id.
1627. See Robinson v. Bergstrom, 579 F.2d 401, 408-11 (7th Cir. 1978) (per curiam) (public defend

ers immune from § 1983 liability to facilitate recruitment and to encourage free exercise of discretion).
1628. United States v. Swinehart 617 F.2d 336, 340 (3d Cir. 1980); see United States v. Wilcox, 640 

F.2d 970, 974 (9th Cir. 1981) (collateral relief available for ineffective assistance claims through motion 
to vacate conviction); cf. United States v Rumell, 642 F.2d 213, 214-15 (7th Cir. 1981) (untimely notice 
of appeal does not confer appellate court jurisdiction to review denial of motion to vacate for ineffective 
assistance).

Following the Supreme Court’s decision last term in Ferri v. Ackerman,'623 a 
court-appointed attorney no longer enjoys absolute immunity when an indi
gent defendant brings a malpractice suit.1624 Nevertheless, public defenders 
may be immune from liability under section 1983 of the Civil Rights Act of 
1871,1625 which provides a private right of action for deprivation of federal 
rights under color of state law,1626 because public defenders are not state actors 
within the meaning of the statute.1627

Because a defendant rarely changes lawyers before the entry of final judg
ment, claims of ineffective assistance of counsel are usually made only on col
lateral review.1628 In most circuits an appellate court cannot entertain such 
claims on direct appeal unless the district court had an opportunity to review 
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the evidence and to make factual findings.1629 In state cases, moreover, a de
fendant must exhaust state collateral remedies before a federal court will con
sider an ineffectiveness claim on federal habeas corpus review.1630

Conflict of Interest. Representation of multiple defendants by a single
attorney is not a per se denial of the sixth amendment guarantee of effective 
assistance of counsel;1631 in fact, such representation may be beneficial and 
advantageous.1632 Nevertheless, because an attorney might jeopardize the in
terests of one defendant in the course of representing a codefendant, a poten
tial for conflict of interest is inherent in any multiple representation.1633 The 
Supreme Court held in Holloway v. Arkansas1634 that whenever defense coun
sel asserts a potential conflict of interest in a case involving multiple represen
tation. the trial court must either appoint separate counsel or hold a hearing to 
determine whether a conflict actually exists.1635

1629. See United States v. Lang, 644 F.2d 1232, 1240 (7th Cir.) (question of ineffective assistance not 
ripe for appellate review when district court has not addressed allegations and record provides no clear 
evidence to support allegations), cert. denied, 50 U.S.L.W. 3244 (U.S. Oct. 6, 1981); United States v. 
Wilcox. 640 F.2d 970. 974 (9th Cir. 1981) (ineffective assistance claim first raised on appeal remanded 
to trial court for findings); United States v. Holy Bear, 624 F.2d 853, 856 (8th Cir. 1980) (ineffective 
assistance claims first raised in new trial motion denied without prejudice); Shaw v. Martin, 613 F 2d 
487. 492 (4th Cir. 1980) (ineffective assistance claim must be raised at trial to enable court to make 
factual findings); United States v. Stephens. 609 F.2d 230, 234 (5th Cir. 1980) (same); United States v. 
Schreiber, 599 F.2d 534, 538 (3d Cir.) (same), cert, denied, 444 U.S. 843 (1979). Whether the defendant 
received reasonably effective assistance of counsel is a factual determination reviewable under the 
“clearly erroneous” standard of Fed. R. Crim. P. 52(a). United States v. Hughes, 635 F.2d 449. 453 
(5th Cir. 1981).

1630. See Morrow v. Wyrick, 646 F.2d 1229, 1234 (8th Cir.) (failure to raise ineffectiveness claim in 
state court or district court precludes consideration of such claim by federal appellate court), cert, de
nied, 50 U.S.L.W 3729 (U.S. Oct. 13, 1981); Domaingue v. Butterworth, 641 F.2d 8. 13-14 (1st Cir. 
1981) (failure to exhaust collateral state remedies precludes federal court consideration of ineffective
ness claim); cf. Wiley v. Sowders, 647 F.2d 642, 647 (6th Cir. 1981) (when claim of ineffective assistance 
“fairly presented” to state appellate court via briefs and supplementary material, state remedies ex
hausted for purposes of collateral review even though state appellate court declined to decide merits).

1631. See Holloway v. Arkansas, 435 U.S. 475, 482 (1978) (requiring or permitting single attorney to 
represent codefendants is not per se violation of right to effective assistance of counsel); Johnson v 
Hopper, 639 F 2d 236, 238 (5th Cir. 1981) (multiple representation not per se violation; defendant must 
show actual rather than speculative conflict); Ross v. Heyne, 638 F.2d 979, 982 (7th Cir. 1980) (same).

1632. See Glasser v. United States, 315 U.S. 60, 92 (1941) (Frankfurter, J., dissenting) (joint repre
sentation can protect against reciprocal recrimination; common defense often gives strength against 
common attack); United States v. Martorano, 620 F.2d 912, 916 (1st Cir.) (en banc) (joint representa
tion may be beneficial or be of little consequence), cert, denied, 449 U.S. 952 (1980).

1633. See Wood v. Georgia. 101 S. Ct. 1097, 1103 (1981) (right to representation free of conflicts 
inherent in sixth amendment); Cuyler v. Sullivan, 446 U.S. 335, 346 (1980) (possible conflict of interest 
inherent in multiple representation); cf. Wiley v. Sowders, 647 F.2d 642, 644 n.5 (6th Cir. 1981) (poten
tial conflict of interest present in one attorney’s making closing arguments on behalf of two defendants, 
separately represented) (citing Glasser v. United States, 315 U.S. 60, 75 (1941)); United States v. Young. 
644 F.2d 1008, 1012 (4th Cir. 1981) (potential conflict of interest present in successive representation of 
codefendants by same counsel); United States v. Canessa, 644 F.2d 61, 62 (1st Cir. 1981) (potential 
conflict of interest present in multiple representation of clients before grand jury).

1634. 435 U.S. 475 (1978).
1635. Id. at 482; see Wood v. Georgia. 101 S. Ct. 1097, 1104 (1981) (remand for hearing to examine 

possibility of conflict when third party employer whose interests may have conflicted with those of 
defendant-employees paid defendant-employees’ attorney); United States ex ret. Sullivan v. Cuyler, 
631 F.2d 14, 16 (3d Cir 1980) (per curiam) (remand for hearing to determine whether dual representa
tion adversely affected lawyer’s performance); cf. Johnson v. Hopper, 639 F.2d 236, 238 (5th Cir. 1981) 
(trial judge's denial of motion for separate counsel not harmless error when attorney presented with 
conflicts among three codefendants).
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Last term, in Cuvier v. Sullivan ,1636 the Supreme Court held that for multiple 
representation to rise to the level of a constitutional violation, the defendant 
must demonstrate an “actual conflict of interest which adversely affected his 
lawyer’s performance.”1637 Perhaps the most troublesome aspect of the Cuyler 
decision is the Court’s failure to require trial court determination of a potential 
conflict of interest in every instance of multiple representation.1638 The Court 
reasoned that unless “special circumstances” are present, the trial judge may 
assume either that multiple representation entails no conflict or that the de
fendants knowingly waived their right to separate representation.1639 The 
Court did not. however, define what it meant by “special circumstances,” nor 
did it provide any guidance to judges in identifying those special circumstances 
compelling inquiry into potential conflicts of interest.1640

Because Rule 44 of the Federal Rules of Criminal Procedure requires addi
tional safeguards in federal courts, Cuyler will only affect the states.1641 Rule 
44 requires a federal court to make prompt inquiry whenever codefendants are 
represented by the same retained or appointed counsel and to apprise each 
defendant of the risks of conflict of interest and his right to separate represen
tation.1642 Significantly, the rule reverses the Cuyler presumption. Rule 44 
assumes that a potential conflict of interest exists in every multiple representa
tion and requires the court to protect the defendant’s right to effective assist
ance of counsel unless “there is good cause to believe no conflict of interest is 
likely to arise.”1643

1636. 446 U.S. 335 (1980).
1637. Id. at 344.
1638. Id. at 344-45.
1639. Id at 344
1640. In Cuyler, the Court did imply that if a “trial court knows or reasonably should know that a 

particular conflict exists,” it should initiate an inquiry. Id. at 336 What this comment adds to the 
"special circumstances” test, however, is unclear. Arguably, a court would only "reasonably know" of 
the existence of a conflict through consideration of factors constituting a "special circumstance." but. as 
noted, the Court did not identify any such factors. Moreover, if the court actually knows of a conflict, 
an inquiry would be superfluous in most instances. Under Holloway v. Arkansas. 435 U.S. 475. 485 
( 1978), in this circumstance, a court must appoint separate counsel. Thus, Cuyler leaves the responsibil
ity for bringing potential conflicts to a trial court’s attention largely to the defense attorney.

If no objection is made at trial, proof of a sixth amendment violation will be difficult partly because 
of the defense attorney’s unwillingness to admit that a conflict of interest inhibited his effectiveness. 
Cuyler v. Sullivan. 446 U.S. 335, 358 (1980) (Marshall, J . concurring in part and dissenting in part).

1641. Fed. R. Crim. P. 44(c).
1642. Fed. R. Crim. P. 44(c) reads in part:

Whenever two or more defendants have been jointly charged ... or have been joined for trial 
. . . and are represented by the same retained or assigned counsel or by retained or assigned 
counsel who are associated in the practice of law. the court shall promptly inquire with respect 
to such joint representation and shall personally advise each defendant of his right to the 
effective assistance of counsel, including separate representation. Unless it appears that there 
is good cause to believe no conflict of interest is likely to arise, the court shall take such 
measures as may be appropriate to protect each defendant’s right to counsel.

Id See generally Tague, Multiple Representation and Conflicts of Interest in Criminal Cases, 67 Geo. 
LJ. 1075 (1979)'

1643. Id, see note 1637 and accompanying text (discussing Cuyler requirement that defendant must 
prove actual conflict of interest).

Although this rule is merely a model for the states, several circuits previously adopted procedural 
safeguards similar to rule 44(c) requiring state courts to protect a defendant’s right to counsel in multi
ple representation. The First Circuit requires the trial court to inquire into potential conflict whenever 
there is joint representation and to explain the attendant risks to the defendant. United States v. Wald-
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Conflicts of interest often arise outside the contexts of multiple representa
tion. This term the Supreme Court wrestled with the issue of divided loyalty 
in Wood v. Georgia.* 1644 In Wood, defense counsel was retained by the defend
ant’s employer, whose interests in the case potentially conflicted with those of 
the defendant.1645 Without deciding the issue,1646 the Court strongly sug
gested that the defendant’s right to conflict-free representation might have 
been infringed because defense counsel may have subordinated his client’s in
terest in leniency to the employer’s desire to press a constitutional test case.1647 
Applying the Cuyler v. Sullivan analysis, the Court held that whenever the 
record demonstrates that possibility of a conflict of interest was sufficiently 
apparent,” a judge must inquire into the potential conflict to ensure a proba
tion revocation proceeding “untainted by a legal representative serving con
flicting interests.”1648

man, 579 F.2d 649, 652-53 (1st Cir. 1978). Similarly, the Second Circuit requires the court to inquire 
into possible conflicts and explain to the defendant his right to separate representation. Salomon v. 
LaVallee. 575 F.2d 1051, 1054 (2d Cir. 1978). The Fifth Circuit requires that a court address each 
defendant and determine whether he is aware of the dangers of potential conflict and the right to 
separate counsel. Gray v. Estelle, 616 F.2d 801, 804 (5th Cir. 1980). A trial court is not bound to follow 
these procedures in the Fifth Circuit, but if it does not, the burden shifts to the state to prove a knowing 
and voluntary waiver of the right to separate counsel. Id. In the Eighth Circuit, a court must inquire 
into potential conflict and advise the defendant of the danger of joint representation; without such an 
inquiry "a finding of knowing and intelligent waiver will seldom, if ever, be sustained.” United States 
v. Lawriw, 568 F.2d 98, 105 (8th Cir. 1977). In the District of Columbia Circuit, the trial court must 
determine whether a defendant was aware of the potential risks and nevertheless chose joint representa
tion voluntarily. Campbell v. United States, 352 F.2d 359, 360 (D.C. Cir. 1965); cf. United States v. 
Mavrick. 601 F.2d 921, 929 (7th Cir. 1979) (declining to impose automatic duty on trial court to deter
mine whether defendants who are jointly represented are cognizant of risk of conflict).

1644. 101 S. Ct. 1097 (1981).
1645. Id. at 1102. Wood and two other defendants, employees of two Atlanta businesses, were 

charged with violations of a Georgia statute prohibiting the distribution of obscene literature Id. at 
1099. Their employer, who owned both businesses, undertook to provide legal assistance for them, to 
pay an attorney and any fines, and to post any necessary bonds. Id. at 1100-1101. For the most part, 
the employer fulfilled his commitments to the three defendants but declined to provide money to pay 
the $20,000 fines they incurred. Id. at HOI. Thereafter, the Georgia court revoked the defendants'

[irobations and ordered them to serve their 12-month sentences because they were unable to pay the 
arge fines themselves. Id. at 1099-1100.

1646. Id. at 1104. The Court refused to decide whether the defendants’ due process rights had been 
violated in this instance because the issue of the potential conflict of interest had not been briefed or 
argued below Id The Court cited Gagnon v. Scarpelli, 411 U.S. 778 (1973). which requires a case-by- 
case analysis in revocation proceedings to determine when the vindication of a defendant’s due process 
rights demands appointment of counsel. Id. at 790. The Wood Court stated that the trial court should 
have appointed counsel to represent the defendants in view of the apparent conflict bearing on their 
retained attorney’s performance. 101 S. Ct. at 1103.

1647. Id. at 1104
1648. Id. at 1105 (emphasis in original).
Justice Powell, writing for the majority, spoke in terms of defendants' rights at probation revocation 

proceedings but suggested that relief also would be appropriate at trial or sentencing when a defendant 
could show a similar conflict of interest. Id. at 1104-05 n.2l In dissent. Justice White argued that 
although Cuyler v. Sullivan, 446 U.S. 335 (1980), provided collateral habeas corpus review for a sixth 
amendment challenge to a trial court’s failure to conduct an inquiry into a potential conflict of interest, 
Cuyler did not create jurisdiction in the Supreme Court to decide the sixth amendment claim in Wood 
because it had not been raised below. Wood v. Georgia, 101 S. Ct. at 1105-06 (White, J., dissenting). 
The majority answered Justice White’s concern, stating that nothing in Cuyler “rules out the raising of a 
conflict-of-interest problem that is apparent on the record” and that Cuyler "mandates a reversal when 
the trial court fails to make an inquiry” if it reasonably should have known of the particular conflict in 
question. Id. at 1104 n.18 (emphasis in original).

A court also may find a conflict when the attorney’s interests differ from 
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those of the defendant.1649 For example, this term, in United States v. 
Hearst,ibi0 the Ninth Circuit held that an attorney’s contract to write a book 
about the celebrated Patty Hearst case may have influenced the attorney to 
pursue trial tactics that would elicit maximum publicity at trial.1651 Because 
this influence, if extensive, could have deprived the defendant of her sixth 
amendment right to effective assistance of counsel, the court held that the dis
trict court had erred in denying the defendant a hearing on this issue.1652 Con
flicts of interest also arise when an attorney has represented a prosecution 
witness in another proceeding,1653 when defense counsel’s partner represents a 
prosecution witness at the same trial,1654 or when a defense attorney has a 
personal interest in a separate charge lodged against a defendant.1655

Attorney-Client Relationship. Despite the importance of confidentiality
in the attorney-client relationship, in Weatherford v. Bursey,bib the Supreme 
Court held that the right to counsel is not necessarily violated when the gov
ernment knowingly arranges or permits a government agent to intrude into the 
relationship.1657 The Weatherford Court suggested that in the absence of both 
prejudice and improper motivation an intrusion into the attorney-client rela
tionship is permissible.1658 This term, in United States v. Morrison,1659 the 
Supreme Court reaffirmed the central theme of Weatherford that a government 
intrusion on the attorney-client relationship, even when deliberate, does not

1649 Speculative claims of conflict of interest will not rise to the level of a deprivation of a sixth 
amendment right. See United States v. Canessa, 644 F.2d 61, 64 (1st Cir 1981) (murky speculation 
concerning attorney’s status as target of grand jury investigation cannot support conflict of interest); 
Allen v. Snow, 635 F.2d 12, 13-14 (1st Cir. 1980) (meritless contention that counsel put in fear of 
contempt to extent that fears conflicted with duty to client cannot support conflict of interest).

1650. 638 F.2d 1190 (9th Cir. 1980).
1651. Id. at 1193.
1652. Id The Ninth Circuit ordered the district court to conduct the hearing under “the law recently 

laid down by the Supreme Court in Cuvier v. Sullivan!' Id. The court noted that Cuvier and Hearst 
were distinguishable partly because the former involved multiple representation and the latter the attor
ney’s private financial interests. Id. Nevertheless, the court specifically ruled that this difference was 
immaterial and held that the Cuyler test was directly applicable to conflict situations like that in Hearst. 
Id.

1653. See United States v. Martinez, 630 F.2d 361, 362-64 (5th Cir. 1980) (attorney who previously 
represented prosecution witness and as result hedged during cross-examination to avoid breaching ei
ther confidential relationship denied his client effective assistance of counsel), cert, denied. 101 S. Ct. 
1373 (1981).

1654. See Ross v. Heyne, 638 F.2d 979, 984-85 (7th Cir. 1980) (defense counsel had actual conflict of 
interest preventing him from effectively cross-examining witness when witness represented by law 
partner).

1655 See Gray v. Estelle, 616 F.2d 801, 802 (5th Cir 1980) (conflict of interest when counsel told 
defendant that he would drop burglary charge against defendant if defendant would allow counsel to 
represent him in separate murder case).

1656. 429 U.S. 545 (1977).
1657. Id. at 558. In Weatherford a government agent was invited by the defendant to an attorney

client conference and attended only to preserve his cover in an ongoing narcotics investigation. Id. at 
557. He did not reveal the substance of the overheard conversation to his superiors. Id. at 557-59.

1658. Id. at 557-59. See United States v. Morales, 635 F.2d 177, 179 (2d Cir. 1980) (no intentional 
government-instigated intrusion on confidential attorney-client privilege when DEA agent confiden
tially registered one defendant as informant, after indictment but not for purposes of different case; no 
per se violation of right to counsel); United States v. Jimenez, 626 F.2d 39, 42 (7th Cir. 1980) (no 
prejudice when defendant cooperated with DEA without informing his attorney, but did not elicit any 
information used at trial; intrusion not constitutionally defective).

1659. 449 U.S. 361 (1981). See also notes 1666-70 infra and accompanying text (full discussion of 
Morrison).
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warrant relief in the absence of demonstrable prejudice.1660 Without directly 
addressing the issue, the Morrison Court implied that, absent concomitant 
prejudice, the Weatherford element of improper motivation could not sustain 
an allegation of government interference with the right to counsel.1661

If a defendant alleges a government intrusion into the attorney-client rela
tionship. the trial court must hold an evidentiary hearing to determine whether 
the government agent participated in defense strategy conferences or disclosed 
confidential communications to the government.1662 The attorney-client privi
lege, however, protects only certain communications,1663 and no government 
intrusion occurs where no attorney-client privilege exists.1664

The Requirement of Prejudice. A defendant may demonstrate that his
counsel’s assistance was defective either because of ineffectiveness, incompe
tence. or conflicting interests or because of government intrusion on the attor
ney-client relationship. The extent to which a defendant also must 
demonstrate that the defect prejudiced his defense, however, remains 
unclear.1665

This term, in United States v. Morrison,1666 the Supreme Court held that in 
cases involving government intrusion into the attorney-client relationship, a 
court may not impose a remedy unless the defendant can show adverse effect 
or other prejudice.1667 Assuming arguendo that the intrusion violated the de-

1660 449 U.S. at 365. The government agents in Morrison had approached the defendant twice to 
solicit her cooperation in a related investigation, had intimated that she would gain various benefits if 
she cooperated but would receive a stiff jail term if she did not, and had disparaged her retained coun
sel’s abilities to provide adequate representation. Id. at 362. The Supreme Court did not condone the 
agents' egregious behavior and assumed without deciding that a sixth amendment violation had indeed 
occurred. Id. at 365-67 Nevertheless, the Court focused on the lack of adverse consequences to the 
defendant's case and refused to provide the “drastic” remedy of a dismissal of the indictment with 
prejudice. Id at 365-66.

1661. Id. The Third Circuit, in deciding Morrision, had reasoned that improper government motiva
tion alone could establish the unconstitutionality of an intrusion into the attorney-client relationship. 
United States v. Morrison, 602 F.2d 529, 532 (3d Cir. 1979); revd and remanded. 449 U.S. 361 (1981); 
accord, United States v. Constanzo, 625 F.2d 465, 469 (3d Cir. 1980) (standard for intrusion wrongful 
motivation; no prejudice need be shown).

1662. See United States v. Constanzo. 625 F.2d 465, 469 (3d Cir. 1980) (evidentiary hearing neces
sary to determine whether attorney-client relationship existed, whether breached, and whether situation 
called for judicial relief); United States v. Irwin, 612 F.2d 1182, 1187 (9th Cir. 1980) (evidentiary hear
ing required if government misconduct is material issue of fact in question).

1663. See In re Fine. 641 F.2d 199, 203 (5th Cir. 1981) (attorney-client privilege does not protect 
communications to further criminal activity); In re Walsh, 623 F.2d 489, 493 (7th C ir 1980) (attorney
client privilege applied separately to each piece of information about client on which grand jury testi
mony is sought), cert, denied, 449 U.S. 979 (1981).

1664. United States v. White, 617 F.2d 1131, 1135 (5th Cir. 1980) (government use of psychiatrist’s 
testimony when same psychiatrist consulted with defense attorney did not deny effective assistance of 
counsel because psychiatrist never became defense counsel’s “agent” and therefore no attorney-client 
privilege).

1665. The Supreme Court’s position regarding whether prejudice is inherent in a sixth amendment 
violation or must be proven as an additional element has not been consistent. Compare Glasser v 
United States, 315 U.S. 60, 76 (1941) (right to effective assistance of counsel too important to permit 
trial court “to indulge in nice calculations as to the amount of prejudice” attributable to conflict) with 
United States v. Morrison, 449 U.S. 361, 365 (1981) (assuming constitutional violation has occurred, 
defendant also must show prejudice to receive remedy). The extent of the violation and the source of 
the violation, that is, the government intrusion or the ineffectiveness of counsel, may explain the differ
ent approaches to the prejudice requirement.

1666. 449 U.S. 361 (1981).
1667. Id. at 365. This decision resolved a conflict among the circuits. Compare United States v. 
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fendant’s sixth amendment rights, hut noting that the defendant had not 
shown prejudice, the Court reasoned that the proceeding could continue “with 
full recognition of the defendant’s right to counsel and to a fair trial.”1668 The 
Court placed the burden of proving prejudice on the defendant.1669

Although the Court in Morrison specifically addressed only intrusion into 
the attorney-client relationship, the Court’s language may be sufficiently broad 
to require a showing of prejudice in cases of ineffective assistance as well.1670 
The holding may therefore undermine the decisions of the few circuits that 
have been reluctant to require a showing of prejudice.1671 A majority of cir
cuit courts, however, already require a showing of prejudice1672 and place the 
burden of proof on the defendant.1673 For example, if the defendant estab-

Jimenez, 626 F.2d 39. 42 (7th Cir. 1980) (finding no prejudice results in not granting new trial or 
dismissal of indictment for DEA intrusion) and United States v. Sander. 615 F.2d 215, 219 (5th Cir.) 
(requiring and not finding prejudice from intrusion), cert, denied. 449 U.S. 835 (1980) and United States 
v. Irwin, 612 F.2d 1182, 1186-88 (9th Cir. 1980) (requiring and not finding substantial prejudice from 
intrusion) and United States v. Dien. 609 F 2d 1038. 1043 (2d Cir. 1979) (requiring and not finding 
prejudice from intrusion) with United States v. Constanzo, 625 F.2d 465, 469 (3d Cir 1980) (improper 
motivation for intrusion sufficient to require remedy for sixth amendment violation; remand for finding 
on motivation) and United States v. Morrison, 602 F 2d 529, 532 (3d Cir 1979) (improper motivation 
for intrusion sufficient without concomitant showing of prejudice to require remedy for sixth amend
ment violation), rev'd and remanded, 449 U.S. 361 (1981)

1668. 449 U.S. at 365-66.
1669. Id. at 366. In Morrison respondent demonstrated neither transitory nor permanent prejudice 

and therefore the Court did not discuss the extent of prejudice necessary for relief. Id.
1670. The Morrison Court stated that “the premise of our prior cases is that the constitutional in

fringement identified has had or threatens some adverse effect upon the effectiveness of counsel's repre
sentation or has produced some other prejudice to the defense.” 449 U.S. at 364-65.

1671. See United States v. Golub, 638 F.2d 185, 190 (10th Cir. 1980) (showing of specific prejudice 
not always required; inadequate time to prepare and surrounding circumstances suggest prejudice with
out further proof); Robinson v. Wyrick, 635 F.2d 757, 758 (8th Cir. 1981) (no showing of prejudice 
required if ineffectiveness deprives defendant of right to appeal); United States v. Constanzo. 625 F.2d 
465, 469 (3d Cir. 1980) (remand required if defendant can show improper motivation for intrusion); 
Brown v. Blackburn, 625 F.2d 35, 36 (5th Cir. 1980) (per curiam) (rejecting suggestion that district court 
should engage in “nice calculations” of amount of prejudice); United States v. Porterfield. 624 F.2d 122, 
124-25 (10th Cir. 1980) (no showing of prejudice required; burden on government when incompetence 
pervasive).

1672. See, eg., United States v. Canessa. 644 F.2d 61, 62 (1st Cir 1981) (multiple representation 
before grand jury insufficient to establish prejudice); Tyler v. Wyrick. 635 F.2d 752, 755 (8th Cir. 1980) 
(per curiam) (mistaken communication of prior conviction to jury insufficient to establish prejudice); 
United States v. Altamirano. 633 F.2d 147, 150-53 (9th Cir. 1980) (flagrant misconduct by co-counsel 
when second attorney acted competently insufficient to establish prejudice), cert, denied. 50 U.S.L W 
3246 (U.S. Oct. 6. 1981); United States v Murzyn, 631 F.2d 525, 534 (7th Cir. 1980) (counsel’s failure to 
read latest Supreme Court decision on entrapment defense insufficient to establish prejudice), cert, de
nied, 101 S. Ct. 1373 (1981); United States v. Williams, 624 F.2d 75, 77 (9th Cir. 1980) (failure to file 
timely motion insufficient to establish prejudice); United States v. Sheker. 618 F 2d 607, 608 (9th Cir. 
1980) (per curiam) (trial strategy narrowing case to one issue not prejudicial); Thomas v. Estelle, 588 
F.2d 170, 171 (5th Cir. 1979) (per curiam) (appointment of counsel two days before trial not prejudi
cial); Sallie v. North Carolina. 587 F.2d 636, 641 (4th Cir. 1978) (failure to object to introduction of 
evidence resulting from warrantless search not prejudicial when record showed search reasonable), cert, 
denied. 441 U.S. 911 (1979).

1673. See, e.g., United States v. Walker, 638 F.2d 1147, 1149-50 (8th Cir. 1981) (per curiam) (defend
ant failed to establish attorney’s incompetence); United States v. Sanders. 631 F.2d 1309, 1316-17 (9th 
Cir. 1980) (defendant failed to show inaction of counsel prejudicial), cert, denied. 449 U.S. 1127 (1981); 
Beach v. Blackburn, 631 F.2d 1168, 1170-71 (5th Cir. 1980) (defendant failed to meet burden of proof 
that counsel’s failure to move for continuance constituted ineffective assistance); United States v Rin- 
done, 631 F.2d 491, 495-96 (7th Cir. 1980) (per curiam) (defendant failed to demonstrate that judge 
prejudiced case by providing tape recording to jury that conformed to transcripts already in evidence); 
United States v. Garcia, 625 F.2d 162, 170 (7th Cir.) (defendant failed to meet burden to defeat pre
sumption that attorney conscientiously discharged duties), cert, denied, 449 U.S. 923 (1980); United 



1981] Project: Criminal Procedure 665

lishes a “likelihood of prejudice” from ineffective assistance of counsel, the 
District of Columbia Circuit shifts the burden to the government to show a 
lack of prejudice.1674 The Tenth Circuit adopts a similar approach when de
fense counsel’s incompetence is “pervasive.”1675 1676

Stales v. Baynes. 622 F.2d 66, 69 (3d Cir. 1980) (per curiam) (defendant failed to meet burden to 
demonstrate ineffective assistance); United States v. Ritch, 583 F.2d 1179, 1183-84 (1st Cir.) (defendant 
failed to demonstrate prejudice in appointment of counsel six days before trial), cert, denied, 438 U.S. 
970 (1978); Salter v. Johnson. 579 F.2d 1007, 1009 (6th Cir.) (per curiam) (defendant failed to prove 
prejudice from untimely motion), cert, denied, 439 U.S. 989 (1978).

1674 See United States v. Hinton. 631 F.2d 769, 771 (D.C. Cir. 1980) (when defendant demonstrates 
ineffective assistance and "likely prejudice,” government must prove ineffectiveness harmless beyond 
reasonable doubt). See also note 1605 supra and accompanying text (discussion of Hinton).

1675. See United States v. Porterfield, 624 F.2d 122, 124-25 (10th Cir. 1980) (when defense counsel 
failed to make factual investigation and was otherwise pervasively incompetent, burden shifts to gov
ernment to show lack of prejudice).

1676. 446 U.S. 335 (1980).
1677. Id. at 348.
1678. Id. at 346; see Glasser v. United States, 315 U.S. 60, 76 (1941) (actual conflict of interest 

established and prejudice presumed because right to counsel too fundamental and absolute to engage in 
“nice calculations” regarding amount of prejudice); Johnson v. Hopper, 639 F.2d 236. 239 (5th Cir. 
1981) (when attorney presented with conflicts among three codefendanls prejudice presumed); United 
States v. Hearst, 638 F.2d 1190, 1194 (9th Cir. 1980) (when actual conflict adversely affected counsel 
defendant need not demonstrate prejudice), cert, denied, 101 S. Ct. 2018 (1981); United States v. Marti
nez, 630 F.2d 361, 362-63 (5th Cir 1980) (actual conflict existed when defense counsel previously repre
sented prosecution witness; no prejudice required), cert, denied, 101 S. Ct. 1373 (1981); cf. United States 
v. Martorano, 620 F.2d 912, 915-16 (1st Cir.) (en banc) (absent inquiry into defendant’s understanding 
of dangers of joint representation, burden shifts to government to show "more likely than not"; no 
prejudice resulted from joint representation), cert, denied, 449 U.S. 952 (1980).

1679. See Cuyler v. Sullivan, 446 U.S. 335, 339 (1980) (two retained attorneys represented three 
defendants); Holloway v. Arkansas, 435 U.S. 475, 477 (1978) (public defender represented three code
fendants); Glasser v. United States, 315 U.S. 60, 76 (1941) (appointed counsel represented codefendant 
with potentially inconsistent defense).

1680. 101 S. Ct. 1097 (1981).
1681. Id at 1103 In Wood the defendants’ employer paid the attorney but the employer's interest in 

seeking legal precedent was possibly in conflict with defendants’ interest in leniency. Id. at 1102-1103. 
The Court applied a due process test, analogous to the Cuyler test. Id. at 1103. See note 1644-48 and 
accompanying text (discussing Wood). See also United States v. Hearst, 638 F.2d 1190, 1193 (9th Cir 
1980) (contract to write book about trial may create actual conflict and adversely affect counsel’s per
formance), cert, denied, 101 S. Ct. 2018 (1981); Ross v. Heyne, 638 F.2d 979, 984-85 (7th Cir. 1980) (law 
partner representing prosecution witness creates actual conflict for defense counsel in cross- 
examination ).

1682. Cuyler v. Sullivan, 446 U.S. 335, 348 (1980). Although the terms “adverse effect" and 
“prejudice” may be distinguishable, in United States v. Morrison, 449 U.S. 361, rehearing denied. 101 S. 
Ct. 1429 (1981), the Court essentially equated the two terms, saying that a constitutional infringement 
of the right to counsel must involve “some adverse effect . . . or . . . some other prejudice” to the 
defense. Id. at 365 (emphasis added).

In the conflict of interest context, the Supreme Court ruled in Cuvier v. Sulli- 
van^b that a defendant must demonstrate an actual conflict that adversely 
affected his counsel’s performance to establish a sixth amendment viola
tion;1677 he need not prove prejudice.1678 Although previous Supreme Court 
conflict of interest decisions have involved multiple representation,1679 the 
Court suggested this term in Wood Georgia1680 that the Cuyler reasoning 
may apply to other situations in which an attorney serves conflicting inter
ests.1681 Cuvier and Wood, however, do not clearly delineate the steps neces
sary to establish that a conflict of interest has deprived a defendant of his right 
to counsel. Cuvier, although not requiring a showing of prejudice, introduces 
the new element of “adverse effect.”1682 The Court in Wood referred to the 
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Cuvier test, but, without mentioning adverse effect, ordered a new revocation 
hearing if the defendants could show an “actual conflict.”1683 1684

1683. Wood v. Georgia, 101 S. Ct. 1097, 1104 (1981).
1684. 449 U.S. 361 (1981).
1685. Id. at 365, 367.
1686. Id. at 364
1687. Id. at 365-66 & n.2. These remedies did not apply in Morrison because the government intru

sions there did not affect the attorney’s ability to represent the defendant. Id. at 368.
1688. Id at 366. The Court’s analogy to the fourth and fifth amendments may suggest that the 

various sixth amendment remedies should coalesce into a sixth amendment exclusionary rule.
1689. Id. at 668.
1690. See United States v. Killian, 639 F.2d 206, 210 (5th Cir. 1981) (dismissal inappropriate when 

statments obtained in violation of right to counsel not used at trial; suppression would have been appro
priate had government sought to introduce into evidence); United States v. Cross, 638 F.2d 1375, 1379 
(5th Cir. 1981) (suppression, not dismissal, appropriate for uncounseled polygraph test); McKeldin v. 
Rose. 631 F.2d 458, 460-61 (6th Cir. 1980) (per curiam) (denial of counsel at preliminary hearing sub
ject to harmless error analysis, not automatic reversal), cert, denied. 101 S. Ct. 1488 (1981).

1691. 422 U.S. 806 (1975).
1692. Id. at 821-836; see United States v. Romero, 640 F.2d 1014, 1016 (9th Cir. 1981) (court must 

respect defendant’s constitutional right to represent himself).
A prisoner challenging his conviction pro se is entitled to access to a law library or other legal materi

als to ensure his constitutional right of access to the courts. Bounds v. Smith. 430 U.S. 817. 828 (1977); 
see United States v. Grimes, 641 F.2d 96, 98 (3d Cir. 1981) (when facts show court did everything 
reasonable to ensure defendant’s access to legal materials, not abuse of discretion to deny hearing on 
access issue). A defendant's incarceration on a prior conviction, however, permissibly may circum
scribe his right to proceed pro se by limiting trial preparation and access to witnesses. See United 
States v. Gallagher, 620 F.2d 797, 801 (10th Cir.) (incarceration may circumscribe defendant's ability to 
prepare for trial; appointment of standby counsel and adequate time to interview witnesses mitigated 
incarceration-related limitations), cert, denied. 449 U.S. 878 (1980). The courts differ over whether a 
prisoner seeking to file a pro se habeas corpus motion should have an absolute or qualified right of 
access to pre-existing files and underlying court records of the challenged conviction. Compare Rush V. 
United States. 559 F.2d 455, 458 (7th Cir 1977) (per curiam) (absolute right to pre-existing files and 
underlying records) with Burton v. Greer, 643 F.2d 466, 469-70 (7th Cir.) (state must provide indigent 

The Supreme Court also discussed the appropriate remedy for a sixth 
amendment violation in United States v. Morrison .lbM The circuit court’s rem
edy, dismissal of the indictment with prejudice, particularly troubled the 
Court.1685 Cases involving sixth amendment deprivations, the Court stated, 
“are subject to the general rule that remedies should be tailored to the injury 
suffered from the constitutional violation and should not unnecessarily in
fringe on competing interests” such as society’s interest in the administration 
of criminal justice.1686 Remedies such as a new trial or suppression of the 
fruits of the government’s transgression arc more appropriate than dismissal of 
the indictment, although such remedies would not have benefited the defend
ant in Morrison ,1687 Even when the intrusion is deliberate or improperly moti
vated, the Court, drawing an analogy to fourth and fifth amendment 
exclusionary procedures, stated that dismissal of the indictment is still not war
ranted, and that remedies should be limited to denying the government use of 
the results of its intrusion.1688 Moreover, the Court explained that “certain 
violations of the right to counsel may be disregarded as harmless error.”1689 
The circuit courts have begun to apply the Morrison approach to remedies for 
sixth amendment violations.1690

Waiver of Counsel and Pro Se Representation. In Faretta v. Califor-
nia,i69i the Supreme Court held that an accused has a sixth amendment right 
to conduct his own defense in a criminal case.1692 The right to proceed pro se 
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is not absolute, however, and a court properly may impose limits. This term, 
in Massie v. Sumner,1693 the Ninth Circuit held that a court may appoint coun
sel for an automatic appeal, over the defendant’s objection, to further the pub
lic interest in reviewing death sentences.1694 Similarly, a trial judge may 
terminate self-representation if the defendant uses it to engage in “serious or 
obstructionist” conduct interfering with the trial proceedings.1695 Moreover, a 
trial court may limit a defendant’s right to self-representation if his waiver of 
counsel is untimely.1696 A judge may appoint standby advisory counsel to aid 
zpro se defendant,1697 but a defendant has no right to hybrid representation, 
in which defendant and appointed counsel jointly conduct the defense.1698 Fi
nally, a pro se defendant cannot urge his own ineffectiveness as grounds for 
reversal on appeal.1699

defendant with germane portions of trial record, but need not provide verbatim stenographer’s tran
script in every case), cert. denied, 50 U.S L W. 3247 (U.S. Oct. 6, 1981) and United States v. Losing, 601 
F.2d 351. 352-53 (8th Cir. 1979) (per curiam) (qualified right of access to such records).

1693. 624 F.2d 72 (9th Cir. 1980). Massie pleaded guilty to robbery and murder in the first degree. 
Id at 73. Acting without counsel, he also admitted a prior conviction for murder committed during a 
robbery Id. He was sentenced to death. Id.

1694. Id. at 74. Under California law, there is automatic appeal in cases imposing capital punish
ment Id. The California Supreme Court denied Massie’s motion to dismiss the appeal and appointed 
counsel for him Id. Because the statute imposed a duty on the California state court to review all 
cases in which the defendant was sentenced to death, the Ninth Circuit reasoned that the state court 
could not abdicate this duty merely because the defendant wished to waive the parallel right to have 
appointed counsel. Id. at 74.

1695. Faretta v. California, 422 U.S. 806, 834-35 n.46 (1975).
1696. See United States v. Lawrence, 605 F.2d 1321, 1325 (4th Cir. 1979) (defendant must assert 

right of self-representation "before meaningful trial proceedings have commenced”; thereafter, exercise 
of this right rests within court’s discretion), cert, denied, 444 U.S. 1084 (1980). But cf. Wilks v. Israel. 
627 F.2d 32, 35 (7th Cir. 1980) (trial judge respected defendant’s “unequivocally expressed” desire to 
proceed pro se midtrial rather than with court-appointed attorney because choice knowing and intelli
gent), cert, denied, 449 U.S. 1086 (1981).

1697. Faretta v. California, 422 U.S. 806, 834-35 n.46 (1975); see United States v. McFadden. 630 
F.2d 963, 965 (3d Cir. 1980) (court appointed standby counsel to ensure effective assistance after de
fendant "fired” two appointed attorneys and elected to proceed pro se), cert, denied. 449 U.S. 904 
(1981); United States v. Green, 630 F.2d 566, 568 (8th Cir.) (per curiam) (standby attorney protected 
right to counsel when court rejected motion for hybrid representation and defendant chose to proceed 
pro se), cert, denied, 449 U.S. 904 (1980); United States v. Gallagher, 620 F.2d 797, 801 (10th Cir.) 
(court must treat pro se defendant as independent attorney, but court may cure limitations on ability to 
interview witnesses with appointment of standby counsel), cert, denied, 449 U.S. 878 (1980).

1698. See United States v. Halbert, 640 F.2d 1000, 1009 (9th Cir 1981) (per curiam) (no absolute 
right to hybrid representation; allowing such representation within discretion of trial judge); United 
States v. Trapnell, 638 F.2d 1016, 1027 (7th Cir. 1980) (no constitutional right to hybrid representation; 
court may require choice between appointed counsel and proceeding pro se); United States v. Green. 
630 F.2d 566, 568 (8th Cir.) (no right to hybrid representation), cert, denied, 449 U.S. 904 (1980).

1699. Faretta v. California, 422 U.S. 806, 834-36 (1975); see United States v. Grimes, 641 F 2d 96. 98 
(3d Cir. 1981) (court’s lengthy pretrial inquiry showing pro se defendant competent defeats claim of 
incompetence due to drug addiction raised after verdict); United States v. Weninger, 624 F.2d 163. 167 
(10th Cir.) (pro se defendant's lack of legal expertise not basis for reversal), cert, denied, 449 U.S. 1012 
(1980).

1700. Faretta v. California, 422 U.S. at 835; see United States v. Weninger, 624 F.2d 163, 164 (10th 
Cir.) (court has duty to ensure intelligent and knowing waiver), cert, denied, 449 U.S. 1012 (1980); Scott 
v. Wainwright, 617 F.2d 99, 100-01 (5th Cir.) (court must ensure defendant’s competence), cert denied. 
449 U.S. 885 (1980).

1701. Faretta v. California, 422 U.S. at 819.
1702. 304 U.S. 458 (1937).

To proceed pro se, the defendant must waive his right to counsel,1700 and a 
court’s refusal to accept such a waiver is reversible error.1701 1702 This term the 
Supreme Court reaffirmed the traditional Johnson v. Zerbst'102 standard, that 
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waiver of assistance of counsel “must not only be voluntary, but constitute a 
knowing and intelligent relinquishment or abandonment of a known right or 
privilege,”1703 in the companion cases Edwards r Arizona1704 and Estelle v. 
Smith.1705 In Edwards the Court held that in determining the validity of a 
waiver, a trial judge should examine all the particular facts and circumstances 
surrounding the case, including “the background, experience and conduct of 
the accused.”1706 The Court emphasized, however, that the inquiry must focus 
on whether the defendant understood his right to counsel and knowingly 
waived that right, not on the voluntariness of his underlying actions.1707 
Moreover, a court must indulge in every reasonable presumption against a 
valid waiver of counsel.1708

To ensure a valid waiver of counsel, Faretta v. California'109 requires the 
trial judge to inquire into the defendant’s awareness of the disadvantages of 
self-representation.1710 The trial judge's failure to conduct a “recorded collo
quy,” however, may not be sufficient error to warrant reversal, particularly if 
the trial record otherwise demonstrates a knowing and intelligent waiver.1711

1703 Id. at 464-65; accord. Faretta v. California, 422 U.S. 806, 835 (1975) (waiver must be knowing 
and intelligent).

1704 101 S. Ct 1880, 1883-84 (1981). Edwards involved a waiver of the right to counsel for custo
dial interrogations under the fifth amendment. Id. at 1882. The Court, however, drew no distinction 
between the standards for fifth and sixth amendment waivers of the right to counsel Id. at 1885. The 
Court noted that both fifth amendment cases, such as Fare v. Michael C., 442 U.S. 707 (1979), and 
North Carolina v. Butler, 441 U.S. 369 (1979), and sixth amendment cases such as Brewer v. Williams. 
430 U.S. 387 (1977), and Faretta v. California, 422 U.S. 806 (1975), adhere to the Johnson test. 101 S. 
Ct. at 1883-84.

1705. 101 S. Ct. 1866, 1877 n.16 (1981) (quoting Edwards and Johnson}. No waiver of the right to 
counsel was alleged in Estelle v. Smith, but the Court noted that the accused should not be forced to 
waive the “guiding hand” of counsel in the context of the critical stage of a psychiatric examination. 
Id. at 1877, 1877 n. 16; see notes 1567-70 supra and accompanying text (discussing Court's “critical 
stage" analysis).

1706 101 S. Ct. at 1883-84 (quoting Johnson v. Zerbst. 304 U.S. 458, 464 (1938)); see Faretta v. 
California. 422 U.S. 806, 835-36 (1975) (record must establish that defendant understands and makes 
choice with "open eyes”); Wilks v. Israel. 627 F.2d 32, 35-36 (7th Cir. 1980) (valid waiver when defend
ant high school graduate, menially competent, familiar with criminal justice system, and advised of 
dangers of pro se representation), cert, denied, 449 U.S. 1086 (1981); United States v. White. 617 F.2d 
1131. 1133 (5th Cir 1980) (valid waiver when defendant approached FBI and volunteered confession 
despite clear warnings).

1707. 101 S. Ct. at 1884. The Arizona Supreme Court erroneously directed its inquiry to the volunta
riness of Edwards’ confession, not to the fifth amendment waiver of right to counsel. Id. Assuming 
that the Edwards reasoning also applies to sixth amendment waivers, a court should focus on whether 
the accused has knowingly and intelligently relinquished the right to the assistance of counsel, rather 
than on whether he has chosen freely to assert the distinct sixth amendment right to self-representation.

1708. See Brewer v. Williams. 430 U.S. 387, 404 (1977) (presumption against waiver of counsel); 
Johnson v. Zerbst, 304 U.S 458, 464 (1938) (every reasonable presumption against waiver of constitu
tional rights); United States v. Tompkins, 623 F.2d 824, 825 (2d Cir. 1980) (law skeptical of choice to 
proceed pro se, letter to judge expressing concern about access to appointed counsel and offering to 
proceed pro se raises doubt about validity of waiver); United States v. Bird, 621 F.2d 989, 991 (9th Cir. 
1981) (court’s failure to inquire about waiver and defendant’s confusion and lack of transcripts demon
strate invalid waiver).

1709. 422 U.S. 806 (1975).
1710. Id. at 835.
1711 See United States v. Trapnell, 638 F.2d 1016, 1029 (7th Cir. 1980) (although record indicates 

judge did not fully explain dangers of pro se representation, defendant's signing of waiver form and 
presence at discussion of pro se representation with other defendants sufficient to establish knowing and 
intelligent waiver); United States v. Tompkins, 623 F.2d 824, 825, 828 (2d Cir. 1980) (“recorded collo
quy” not absolute requirement); z/f United States v Bird, 621 F.2d 989, 991 (9th Cir. 1981) (no record 
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The necessary scope of the inquiry has not been precisely defined.* 1712

showing intelligent and knowing waiver; conclusory statements of magistrate insufficient to uphold 
waiver).

1712. Compare United States v. Tompkins. 623 F.2d 824, 825 (2d Cir. 1980) (court must examine 
defendant to ensure waiver purposeful and informed) with Jurek v. Estelle, 623 F.2d 929. 937 (5th Cir. 
1980) (en banc) (magistrate's superficial inquiry under questionable circumstances into voluntariness 
sufficient to support waiver) and Taylor v. Hooper, 596 F.2d 1284, 1290 (5th Cir. 1979) (court need not 
explore reasons for defendant’s waiver), cert, denied, 444 U.S. 1083 (1980).

1713. See North Carolina v. Butler, 441 U.S. 369, 372-73 (1979) (no explicit statement of waiver 
necessary to support finding that defendant waived right to counsel).

1714 See. eg.. Brewer v Williams, 430 U.S. 387, 394, 404 (1977) (right to counsel indispensable to 
fair administration of adversary criminal justice system; presumption against waiver of counsel); Estelle 
v. Williams. 425 U.S. 501, 515 (1976) (Powell, J., concurring) (inferred waiver of constitutional right 
disfavored); Miranda v. Arizona, 384 U.S. 436, 475 (1966) (valid waiver not presumed from silence of 
accused); Johnson v Zerbst, 304 U.S. 458, 464 (1938) (assistance of counsel prerequisite to deprivation 
of defendant’s life or liberty; every reasonable presumption against waiver of constitutional rights): 
Powell v. Alabama. 287 U.S. 45, 67-68 (1932) (assistance of counsel fundamental to concept of due 
process of law).

1715. United States v. Weninger, 624 F.2d 163, 167 (10th Cir.) (stubborn failure to hire counsel 
despite repeated urgings by trial judge constituted knowing and intelligent waiver), cert, denied. 449 
U S. 1012 (1980); cf. United States v. Patterson, 627 F.2d 760, 761 (5th Cir. 1980) (per curiam) {pro se 
representation at trial and casual mention postconviction that defendant would seek legal advice not 
sufficient to revoke waiver), cert, denied, 101 S. Ct. 1378 (1981).

1716. See United States v. Romero, 640 F.2d 1014, 1016 (9th Cir. 1981) (knowing and intelligent 
waiver when defendant discharged counsel and demanded to proceed pro se despite trial judge’s con
trary advice).

1717. See Cartey v. LeFevre, 611 F.2d 19, 22 (2d Cir. 1979) (failure to advise defendant of indict
ment or ascertain whether he knew of indictment precludes valid waiver of counsel), cert, denied, 446 
U.S. 921 (1980).

1718. The sixth amendment provides in part that “the accused shall enjoy the right to a . . public
trial, by an impartial jury of the State and district wherein the crime shall have been committed, which 
district shall have been previously ascertained by law ...” U.S. Const, amend. VI; see Duncan v. 
Louisiana, 391 U.S. 145, 149 (1968) (right to jury trial applies to state trials). The defendant in a state 
criminal trial, however, has no sixth amendment right to a jury drawn from the county where the crime 
was committed See Zicarelli v. Dietz, 633 F.2d 312, 314-15, 325-26 (3d Cir. 1980) (failure to draw jury 
from county where crime committed does not violate sixth amendment as long as jury drawn from fair 
cross section of community, identifiable groups represented on jury, and jury impartial), cert, denied. 
449 U.S. 1083 (1981).

1719. Duncan v. Louisiana, 391 U.S. 145, 159-60 (1968) (recognizing traditional practice of trying 
petty offenses without jury).

A valid waiver of counsel need not be express.1713 Considerable Supreme 
Court authority, however, emphasizes the important role of trained counsel in 
a fair trial and thus limits the ability of lower courts to find an implied waiver 
valid.1714 Nevertheless, failing to retain counsel after repeated urgings by the 
court1715 or discharging counsel in mid-trial may imply a knowing and intelli
gent waiver.1716 Conversely, a waiver cannot be valid if made during police 
questioning when the accused is not informed of an indictment pending 
against him.1717

RIGHT TO JURY TRIAL

The sixth amendment affords criminal defendants the right to a trial by an 
impartial jury drawn from the state and district in which the defendant alleg
edly committed the crime.1718 In determining when this right attaches, the 
Supreme Court has drawn a distinction between serious crimes that entitle the 
defendant to a jury and petty offenses that traditionally were tried without 
juries at common law.1719 The Court has examined the following objective 
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criteria when drawing the distinction between serious and petty offenses: the 
nature of the offense,1720 the maximum authorized penalty for the offense,1721 
and whether the common law provided a right to a jury trial for the 
offense.1722

Concluding that maximum penalty constitutes the most relevant crite
rion,1723 a plurality of the Court held in Baldwin v. New York'124 that any 
crime punishable by a prison sentence of longer than six months is serious and 
therefore triggers the right to a jury trial.1725 On the other hand, the Court has 
refused to adopt a per se rule to determine when impostion of a fine unaccom
panied by imprisonment triggers the right to a jury trial.1726 If a legislature 
has not established a maximum authorized penalty for a particular offense, a 
reviewing court will consider the sentence actually imposed when determining 
whether the defendant had a right to a trial jury.1727 A defendant may waive 
his right to a jury trial,1728 but only if he expresses the waiver clearly and 
intelligently.1729 In federal proceedings the Federal Rules of Criminal Proce-

1720. District of Columbia v. Clawans, 300 U.S. 617, 625 (1937) (nature of offense one of three 
factors in determining whether jury required); District of Columbia v. Colts, 282 U.S. 63, 73 (1930) 
(nature of offense crucial in determining right to jury); see United States v. Seest. 631 F.2d 107, 109 (8th 
Cir. 1980) (violation of easement statute not serious moral offense and authorized penalty not severe; no 
right to jury trial).

1721 Baldwin v. New York, 399 U.S. 66. 69 (1970) (plurality opinion) (potential sentence in excess 
of six months triggers right to jury trial because not considered petty); see States v. Seest. 631 F.2d 107, 
109 (8th Cir. 1980) (affirming denial of jury trial when maximum authorized penalty only six months 
imprisonment or $500 fine, or both); United States v. Doe, 627 F.2d 181, 183 (9th Cir. 1980) (dictum) 
(potential sentence in excess of six months triggers right to jury trial); United States v May, 622 F.2d 
1000, 1005 (9th Cir. 1980) (affirming denial of jury trial when pretrial order limited maximum potential 
sentence to six months).

1722 District of Columbia v. Clawans, 300 U.S. 617, 625 (1937) (sale of railway tickets without 
license petty crime; no common law right to jury); District of Columbia v. Colts, 282 U.S. 63, 73 (1930) 
(reckless driving similar to common law charge of public nuisance to which right to jury attached).

1723 Baldwin v. New York, 399 U.S. 66, 68 (1970) (plurality opinion) (although jostling only misde
meanor, potential penalty of one year makes crime serious). In a concurring opinion, two Justices 
argued that the sixth amendment guarantees a defendant a jury trial for all criminal offenses. Id. at 74- 
75 (Black, J., with Douglas, J„ concurring).

1724 399 U.S. 66 (1970) (plurality opinion).
1725. Id. at 69. In a prior case the Court reasoned that a legislature, by its choice of penalty, in

cludes within the definition of the crime a value judgment about its seriousness. Frank v. United 
States, 395 U.S. 147, 149 (1969) (severity of penalty authorized, not penalty actually imposed, relevant 
criterion); accord, United States v. McAlister, 630 F.2d 772, 774 (10th Cir. 1980) (legislative determina
tion of penalty benchmark indicating seriousness of crime for purposes of jury trial right).

1726 Muniz v. Hoffman, 422 U.S. 454, 477 (1975) (whether imposition of fine requires jury trial 
depends on magnitude of deprivation under circumstances of case; fining 13,000-member labor union 
$10,000 not deprivation of such magnitude that jury required). This term in United States v. McAlister, 
630 F.2d 772 (10th Cir. 1980), the Tenth Circuit held that Muni: does not apply to criminal cases 
involving individuals. Id. at 774. In such cases the appropriate standard is whether Congress in the 
federal penal code, 18 U.S.C. § 1(3) (1976), defined the crime at issue as petty. 630 F.2d at 774.

1727. See Taylor v. Hayes, 418 U.S. 488, 495-96 (1974) (no right to jury trial for multiple contempt 
citations carrying concurrent six month sentences when no maximum penalty for contempt).

1728. Duncan v. Louisiana, 391 U.S. 145, 158 (1968) (waiver of jury trial constitutional; common 
practice in state and federal courts). A defendant, however, may not be induced to waive his right to a 
jury trial by the threat or the reality of a more severe penalty upon conviction by a jury. See United 
States v. Jackson, 390 U.S. 570, 582-83 (1968) (Federal Kidnapping Act provision, 18 U.S.C. § 1201(a) 
(1976), unconstitutionally chilled defendant’s exercise of right to jury trial by authorizing imposition of 
death penalty only after jury trial and not after judge trial).

1729. Patton v. United States, 281 U.S. 276, 312 (1930). See also note 1741 zh/ra and accompanying 
text (discussing waiver as to jury size).
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dure require such a waiver to be in writing.1730

1730. Fed. R. Crim. P. 23(a).
1731 Duncan v. Louisiana. 391 U.S. 145, 157-58 (1968).
1732. McKeiver v. Pennsylvania, 403 U.S. 528, 545 (1971).
1733. 627 F.2d 181 (9th Cir. 1980).
1734. 18 U.S.C. § 5032 (1976).
1735. 627 F.2d at 183.
1736. Id at 185.
1737. Williams v. Florida, 339 U.S. 78, 86-90 (1970) (describing theories for origin of twelve-juror

tradition). See generally And Then There Were Twelve: Statistical Reasoning, The Supreme
Court, and the Size of the Jury, 68 Calif. L Rev. 1004, 1014-43 (1980) (concluding on basis of statisti
cal analysis that jury size should not be reduced below twelve).

1738. Williams v. Florida, 339 U.S. 78, 86, 89 (1970) (jury of six members satisfies sixth amendment; 
number twelve historical accident).

1739. Ballew v. Georgia, 435 U.S. 223, 239, 245 (1978) (five member jury violates sixth and four
teenth amendments). This term the Fifth Circuit retroactively applied Ballew. Smith v. Blackburn, 632 
F.2d 1194, 1195 (5th Cir. 1980) (per curiam) (remanding for issuance of writ of habeas corpus on behalf 
of defendant convicted in 1975 by unanimous five-member jury).

1740. Ballew v. Georgia, 435 U.S. at 236-37, 239.
1741. Fed. R. Crim. P. 23(b). To be valid, the defendant must waive his right to a twelve-member 

jury expressly and intelligently. Patton v. United States, 281 U.S. 276, 312 (1930); see United States v. 
Huff, 637 F.2d 368, 372 (5th Cir.) (per curiam) (written stipulation by defendant and defense counsel 
dispensing with substitution of alternate juror so that jurors would not rehear indictment and prosecu
tor’s argument constituted express, knowing, and intelligent waiver), cert, denied, 50 U.S.L.W. 3248 
(U.S. October 10, 1981). This term the Ninth Circuit noted that if a defendant refuses to waive his right 
to a twelve-member jury when an insufficient number of jurors are available, the district court may 
order a continuance or declare a mistrial. United States v. Smith, 621 F.2d 350, 351 (9th Cir. 1980) 
(dictum), cert, denied, 449 U.S. 1087 (1981). In the absence of manifest necessity, however, the district 
court’s declaration of a mistrial may trigger the double jeopardy bar to retrial. Id. (dictum).

1742. See, e.g., Andres v. United States, 333 U.S. 740, 748-49 (1948) (defendant in federal court 
entitled to unanimous verdict); Maxwell v. Dow, 176 U.S. 581, 586 (1900) (same); Thompson v. Utah, 
170 U.S. 343, 355 (1898) (same).

1743. See Apodaca v. Oregon, 406 U.S. 404, 410-12 (1972) (conviction by ten votes of twelve-mem
ber jury in state prosecution satisfies sixth amendment right to jury trial); cf. Johnson v. Louisiana, 406 

Although the Supreme Court has recognized that the right to a jury trial for 
all serious offenses is a fundamental sixth amendment protection necessary to 
ensure fairness in criminal proceedings,1731 the Court has held that the right 
does not apply in juvenile-court proceedings.1732 This term, however, the 
Ninth Circuit in United States v, Z><?c1733 ruled that when a juvenile defendant 
being tried under the Federal Juvenile Delinquency Act1734 for a nonpetty of
fense makes a timely request to be tried as an adult, his sixth amendment right 
to a jury trial attaches.1735 The court ruled further that courts should not im
pose rigid time requirements for making such a request.1736

Juries historically have been comprised of twelve persons.1737 The Supreme 
Court has held, however, that a jury of fewer than twelve1738 but more than 
five1739 members satisfies the sixth amendment. The Court has reasoned that a 
jury of less than six would promote inaccuracy and would not be fully repre
sentative of minority views in the community.1740 Rule 23(b) of the Federal 
Rules of Criminal Procedure permits parties in federal court to stipulate to a 
waiver of a twelve-member jury if the agreement is in writing and approved by 
the trial court.1741

Although the federal courts consistently have recognized the defendant’s 
right to a unanimous verdict in a jury trial,1742 the Supreme Court has ruled 
that a state court conviction by less than a unanimous verdict of a twelve
member jury satisfies the sixth amendment.1743 In Burch v. Louisiana,'144 
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however, the Court held that conviction by five members of a six-member jury 
violates the sixth amendment right to a jury trial.1744 1745 1746 Last term in Brown v. 
Louisiana'146 the Court held that because the rule in Burch fundamentally 
implicates the fairness of the jury trial, it must be given retroactive 
application.1747

U.S. 356, 359-63 (1972) (conviction by nine votes of twelve-member jury does not violate reasonable 
doubt standard under due process guarantee).

1744. 441 U.S. 130 (1979).
1745. Id. at 134, 138-39 (conviction for nonpetty offense by five of six jurors threatens fairness of 

proceeding; savings of time and expense from accepting less than unanimous verdict only speculative). 
The Court reasoned that the threats to a fair trial inherent in the use of a five-member jury are equally 
potent in the acceptance of less than a unanimous verdict of a six-member jury. Id. at 138.

1746. 447 U.S. 323 (1980).
1747. Id. at 334; see Atkins v. Listi. 625 F.2d 525, 526 (5th Cir. 1980) (per curiam) (reversing denial 

of habeas relief because defendant convicted by five members of six-member jury). See generally 10 
Cum. L. Rev. 605, 612-17 (1979) (discussing unanimity requirement).

1748. See Duren v. Missouri, 439 U.S. 357, 359-60 (1979) (jury selection system exempting any wo
man requesting not to serve violates sixth amendment when disproportionate underrepresentation of 
women on juries results); Taylor v. Louisiana. 419 U.S. 522. 531 (1975) (jury selection system excluding 
women from duty unless they request to serve violates sixth amendment when systematic exclusion of 
women from juries results). In Lee v. Missouri, 439 U.S. 461 (1979) (per curiam), the Supreme Court 
held that because its decision in Duren announced no constitutional standards other than those already 
established in Taylor, Duren should be applied retroactively to all juries sworn after Taylor. Id. at 462.

1749. 439 U.S. 357 (1979).
1750. See id. at 364 (women distinctive group); Peters v. Kiff, 407 U.S. 493, 498 (1972) (blacks well- 

defined class of citizens); United States v. Clifford, 640 F.2d 150, 156 (8th Cir. 1981) (American Indians 
cognizable group); United States v. Berry. 627 F.2d 193, 196 (9th Cir. 1980) (American Indians distinc
tive group), cert, denied, 449 U.S. 1113 (1981); cf. Zicarelli v. Dietz, 633 F.2d 312, 320 (3d Cir. 1980) 
(residents of county where crime committed not culturally distinct group), cert, denied. 449 U.S. 1083 
(1981).

1751. Duren v. Missouri, 439 U.S. at 365-66 (1979) (women underrepresented when constitute 54% 
of community but only 15% of venires); cf. United States v. Clifford, 640 F.2d 150, 155 (8th Cir. 1981) 
(American Indians not substantially underrepresented when constitute 15.6% of population and 8.4% of 
petit juries); United States v. DePoli, 628 F.2d 779, 786 (2d Cir. 1980) (no evidence jury selection 
system allowing women with custody of children under twelve years of age to exempt selves on request 
excludes substantial number of women from grand juries); United States v. Armstrong, 621 F.2d 951, 
955-56 (9th Cir. 1980) (blacks not substantially underrepresented when constitute 4.2% in district and 
1.369% on grand jury panel because blacks would be underrepresented on average grand jury by less 
than one Juror; absolute numerical composition of grand jury is test).

1752. Duren v. Missouri, 439 U.S. at 366-67 (exemption criteria for women caused disproportionate 
and consistent exclusion of women from jury venire); cf. United States v. Espinoza, 641 F.2d 153, 168 
(4th Cir.) (no evidence that underrepresentation of Mexican-Americans on West Virginia jury due to 
systematic exclusion), cert, denied, 50 U.S.L.W. 3247 (U.S. Oct. 6, 1981); United States v. Clifford, 640 
F.2d 150, 156 (8th Cir. 1981) (low voter registration among American Indians not evidence of system
atic exclusion of American Indians although jurors selected from voter registration lists).

1753. Harris v. Wyrick, 644 F.2d 710, 713 (8th Cir. 1981) (no prima facie violation when women 
thirteen of eighteen jurors on first panel, twelve of seventeen jurors on second panel, and eleven of 
twelve jurors on trial jury).

JURY SELECTION

Challenges to Selection Procedure. A defendant may demonstrate a vio
lation of his sixth amendment right to trial by an impartial jury by proving 
that the jury selected did not represent a fair cross section of the commu
nity.1748 1749 In Duren v. Missouri''14'* the Supreme Court held that to establish a 
prima facie violation a defendant must show that a distinctive community 
group1750 was not fairly represented in the venires from which juries were cho
sen1751 and that this underrepresentation was due to systematic exclusion of 
the group in the jury selection process.1752 This term the Eighth1753 and 
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Ninth1754 Circuits held that to establish a prima facie violation the defendant 
must produce evidence that a distinctive community group was under- 
represented on his particular venire.

1754. United States v. Berry, 627 F.2d 193, 196 (9th Cir. 1980) (evidence that Indians under- 
represented on jury venires in two years following defendant’s trial insufficient to establish prima facie 
violation: no evidence of underrepresentation on defendant’s venire), cert, denied. 449 U.S. 1113 (1981).

1755. Castaneda v. Partida, 430 U.S. 482, 492 (1977); Swain v. Alabama. 380 U.S. 202, 203-04 (1965).
1756. See Castaneda v. Partida, 430 U.S. 482, 494-96 (1977) (statistical disparity between 79% Mexi- 

can-Americans in general population and 39% Mexican-Americans in group summoned to serve on 
grand jury sufficient to establish prima facie case); cf. Rose v. Mitchell, 443 U.S. 545, 565-74 (1979) 
(testimony of three grand jury foremen that they knew of no blacks who had ever served as foremen 
insufficient to establish prima facie case); Guice v. Fortenberry, 633 F.2d 699. 704, 708-09 (5th Cir. 
1980) (no prima facie case of systematic exclusion of blacks as grand jury foremen established when no 
statistics exist providing comparison of total number of jury foremen to number of black grand jury 
foremen; no prima facie case established when number of jury commissioners appointed so small that 
disparity between ratio of blacks chosen and blacks in population statistically insignificant). See gener
ally Sperlich & J asprovice. Methodsfor the Analysis of Jury Pane! Selections Testingfor Discrimination 
in a Series of Panels, 6 Hastings Const. L. Q. 787, 789-91 (1979) (no consistent standards governing 
amount of statistical disparity necessary to establish prima facie case).

1757. United States v. Blackburn, 639 F.2d 1115, 1125 (5th Cir. 1981) (defendant failed to present 
statistics indicating racial breakdown of population meeting jury eligibility requirements).

1758. 28 U S.C. §§ 1861-1876 (1976 & Supp. Ill 1979), as amended by Act of Oct. 10. 1980, Pub. L. 
No. 96-417, tit. Ill, § 302(c), 94 Stat. 1739.

1759. Id.
1760. Id. § 1861 (1976); cf. United States v. Clifford, 640 F.2d 150, 156 (8th Cir. 1981) (neither JSSA 

nor sixth amendment requires precise proportional representation of minority groups on jury panels).
1761. 28 U.S.C. § 1867(e) (1976) (statutory procedures exclusive means for alleging failure to comply 

with JSSA); see United States v. Webster, 639 F.2d 174. 180 (4th Cir. 1981) (defendant waived objec
tion to jury composition because failed to follow JSSA procedures); United States v. Marcano-Garcia, 
622 F.2d 12. 18 (1st Cir. 1980) (denying defendant’s motion for continuance in order to submit affidavit 
and demographic data challenging jury array because motion not supported by sworn statement of 
facts as required by JSSA).

1762. 28 U.S.C. § 1867(a) (1976); Tee United States v. Pappas, 639 F.2d 1, 4 (1st Cir. 1980) (excusing 
born-again Christian from jury on grounds unrelated to religion does not violate JSSA prohibition on

The Supreme Court has held that the equal protection clause of the four
teenth amendment also provides a basis for challenging the composition of a 
petit or grand jury when the jurors are selected in an intentionally discrimina
tory fashion.1755 To establish a prima facie case of discriminatory selection, a 
defendant must demonstrate that members of the identifiable class to which he 
belongs were substantially and purposefully underrepresented on the jury.1756 
In contrast to a claim under the sixth amendment, which focuses on the exclu
sion of any one group, a claim under the equal protection clause focuses on the 
exclusion of the class to which the defendant belongs. The Fifth Circuit held 
this term that a defendant should base the statistics he uses to substantiate an 
alleged equal protection violation on the number of members in the under- 
represented class that are eligible to serve on a jury, not on the entire popula
tion of the class.1757

The Jury Selection and Service Act of 1968 (JSSA)1758 establishes statutory 
guidelines for selecting juries in federal courts.1759 Congress promulgated the 
JSSA to codify and implement the sixth amendment requirement that juries be 
selected randomly from a fair cross section of the community.1760 The defend
ant must follow the statutory procedures for alleging a violation of the JSSA 
before a court will entertain his challenge.1761 To prove a violation of the 
JSSA the defendant must show that the government substantially failed to 
comply with JSSA jury selection procedures.1762
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The JSSA requires each judicial district, through the use of voter registra
tion lists or lists of actual voters, to devise a plan for randomly selecting ju
rors.1763 A defendant can challenge the use of these lists, however, by 
demonstrating that they do not represent a fair cross section of the community 
and that such underrepresentation is a result of systematic exclusion of a class 
of qualified citizens from the lists.1764 Alternatively, a defendant can prove his 
case by showing that the lists need supplementation because some obstacle has 
prevented certain citizens from registering to vote.1765 The JSSA entitles a 
defendant seeking to challenge the jury selection process to inspect and copy 
relevant records and papers used by the jury commission when such records 
are not public or otherwise available.1766

excusing juror for cause on basis of religion), cert, denied. 101 S. Ct. 1988 (1981); United States v. 
DePoli. 628 F.2d 779, 786 (2d Cir. 1980) (to prove violation of JSSA defendant must show substantial 
exclusion of class).

1763. 28 U.S.C. § 1863 (1976 & Supp. Ill 1979).
1764. See, eg., United States v. Clifford, 640 F.2d 150, 156 (8th Cir. 1981) (use of voter registration 

lists as sole source of jurors not violation of JSSA when defendant failed to show exclusion of Indians 
based on anything other than failure to register); United States v. Butler, 611 F.2d 1066, 1069 (5th Cir. 
1980) (use of voter registration lists as sole source of jurors not violation of JSSA without showing 
result is systematic exclusion of cognizable group), cert, denied, 50 U.S.L.W. 3246 (U.S. Oct. 6, 1981); 
United States v. Coats, 611 F.2d 37, 41 (4th Cir. 1979) (same), cert, denied, 446 U.S. 909 (1980).

1765. 28 U.S.C. § 1863(b)(2) (1976) (district court’s plan must prescribe source of names in addition 
to voter lists when needed to foster policy of JSSA); see United States v. Hanson, 618 F.2d 1261, 1267 
(8th Cir. 1980) (supplementing voter registration list with tribal role not required without showing that 
some obstacle prevented Indians from registering to vote).

1766. 28 U.S.C. §§ 1867 (d), (f) (1976); see United States v. Marcano-Garcia, 622 F.2d 12, 18 (1st 
Cir. 1980) (remanding to allow defendants to inspect jury lists; district court’s failure to grant access 
does not require reversal of convictions).

1767. Dennis v United States, 339 U.S. 162, 171-72 (1950) (voir dire guarantees right to impartial 
jury by allowing defendant to expose prospective jurors’ actual bias); see United States v. Bynum, 634 
F 2d 768, 771 (4th Cir. 1980) (juror’s failure to answer fully voir dire question concealed bias and 
deprived defendants of right to fair trial).

1768. Fed. R. Crim. P. 24(a).
1769. Ham v. South Carolina, 409 U.S. 524, 527-28 (1973); Aldridge v. United States, 283 U.S. 308, 

310 (1930); see United States v. Hargrove, 647 F.2d 41I. 413-14 (4th Cir 1981) (trial judge's refusal to 
ask questions proposed by defense counsel not abuse of discretion when court’s own examination ade
quate); United States v. Barton, 647 F.2d 224, 230 (2d Cir.) (conducting voir dire in overcrowded court
room and failing to ascertain effects of pretrial publicity not abuse of discretion), cert, denied, 50 
U.S.L.W. 3248 (U.S. Oct. 6, 1981); United States v. Booher, 641 F.2d 218, 219 (5th Cir. 1981) (con
ducting segregated voir dire of two prospective jurors who indicated prejudice against Internal Revenue 
Service not abuse of discretion); United States v. Clifford, 640 F.2d 150, 154 (8th Cir. 1981) (refusal to 
grant defendant’s request to ask specific voir dire questions about racial prejudice not abuse of discre
tion when court’s own examination adequately revealed any prejudice of potential jurors); United 
States v. Magana-Arevalo, 639 F.2d 226, 229 (5th Cir. 1981) (conducting individual voir dire in pres
ence of other jurors concerning pretrial publicity of event similar to subject of trial not abuse of discre
tion); United States v. Gordon, 634 F.2d 639, 642 (1st Cir. 1980) (refusal to ask jurors frivolous or 
improper questions not abuse of discretion), cert, denied, 50 U.S.L.W 3248 (U.S. Oct. 6. 1981); United 
States v. Ferreboeuf, 632 F.2d 832, 835 (9th Cir 1980) (refusal to use recollection testing procedure as 
means for testing prospective juror’s recollection of pretrial publicity not abuse of discretion), cert, 
denied, 101 S. Ct. 1398 (1981); United States v. Gerald, 624 F.2d 1291, 1296 (5th Cir. 1980) (refusal to 

Voir Dire. To secure his right to a fair and impartial jury the defendant
can evaluate any bias of prospective jurors through voir dire examination.1767 
The trial court may conduct the voir dire examination or may permit defense 
counsel to do so.1768 The trial court has broad discretion to determine the 
most effective method of conducting the voir dire and whether to ask the ques
tions suggested by counsel.1769 The court, however, must ask potential jurors 
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questions sufficient to reveal the possibility of prejudice.1770 Because voir dire 
is merely a mechanism to detect the presence of bias,1771 a reviewing court will 
reverse only if the defendant shows that substantial prejudice resulted from an 
improperly conducted voir direV1

question prospective jurors individually about exposure to pretrial publicity not abuse of discretion), 
cert, denied. 101 S. Ct. 1369 (1981); United States v. Epps, 622 F.2d 337, 339 (Sth Cir. 1980) (per 
curiam) (refusal to ask questions not likely to reveal prospective juror’s bias or prejudice toward mili
tary witnesses not abuse of discretion); cf. Fed. R. Crim. P. 24(a) (court may supplement examination 
upon request by defense counsel or prosecutor).

1770. See United States v. Shavers, 615 F.2d 266, 268 (5th Cir. 1980) (because trial court’s questions 
too broad to reveal latent prejudices resulting from prospective jurors’ experience as crime victims, 
defendant denied opportunity to select fair and impartial jury); United States v. Baldwin. 607 F 2d 
1295, 1297-98 (9th Cir. 1979) (court’s refusal to ask questions concerning weight jurors would give 
testimony of government official and failure to discover if jurors knew prospective witnesses reversible 
error because discovery of prejudice precluded); cf. United States v. Baker, 638 F.2d 198, 201 (10th Cir. 
1980) (refusal to ask questions concerning weight jurors would accord police officers’ testimony and 
whether jurors or close relatives had been victims not error because requested questions not tailored to 
circumstances of case); United States v. Hopkinson, 631 F.2d 665, 667 (10th Cir. 1980) (trial judge need 
not ask questions about prospective jurors’ knowledge of defendants’ other offenses because reference 
to other offenses could prejudice defendant).

1771. Ham v. South Carolina, 409 U.S. 524, 525-27 (1973).
1772. See United States v. Pappas, 639 F.2d 1, 3-5 (1st Cir. 1980) (affirming conviction despite trial 

court’s erroneous refusal to ask questions to reveal whether prospective jurors would give added 
credence to testimony by government employees and erroneous exclusion of court reporter and attor
neys from part of voir dire, errors did not prejudice defendant), cert, denied. 101 S Ct. 1988 (1981); 
United States v. Alessandrello, 637 F.2d 131, 144 (3d Cir. 1980) (affirming conviction despite exclusion 
of defendants from portion of segregated voir dire in violation of rule 43(a) of Federal Rules of Crimi
nal Procedure because attorneys not excluded, and defendant able to gather information upon which to 
base peremptory challenges; no reasonable possibility that violation prejudiced defendants); cf. United 
States v. Sarris, 632 F.2d 1341, 1342-43 (5th Cir. 1980) (per curiam) (court’s failure to disclose list of 
prospective jurors until 15 minutes before jury selection process began not prejudicial because entire 
voir dire process afforded defendant full opportunity to assess potential jurors).

1773. 101 S. Ct. 1629 (1981) (plurality opinion).
1774. Id. at 1632.
1775. Id. al 1634-35 (in prosecution of Mexican defendant for aiding illegal entry of Mexican aliens 

into country. Constitution did not require trial court to grant defendant’s request that court direct 
specific voir dire questions to evaluate jurors’ prejudice against Mexicans).

1776. Id. at 1635. The plurality noted that “special circumstances” do not exist when, as in Ristaino 
v. Ross, 424 U.S. 589 (1976), a black defendant is alleged to have criminally confronted a while victim; 
only when there are more substantial indications that racial prejudice will affect the jurors’ decision 
does the Constitution require specific inquiry. Id.; But see generally Gaba, Voir Dire of Jurors: Consti
tutional Limits to the Rights of Inquiry into Prejudice, 48 U. Colo. L. Rev. 525, 540 (1977) (restricting 
defendant's constitutional right to question jurors about racial prejudice to cases when racial issues 
bound up with conduct of trial virtually sanctions presence of biased jurors).

1777. 101 S. Ct. at 1635-36 (no reasonable possibility that prejudice against Mexicans would affect 
jurors in case charging Mexican defendant with helping Mexican aliens gain illegal entry into country). 
Federal trial courts are thereby held to a higher standard than that required by the Constitution. Id. at

This term, in Rosales-Lopez v. United States,1773 the Supreme Court decided 
whether a trial court’s voir dire must include, upon the defendant’s request, an 
inquiry into the prospective jurors’ possible racial or ethnic prejudice against 
the defendant.1774 A plurality of the Court held that, in the absence of “special 
circumstances,” the Constitution does not require such an inquiry.1775 The 
plurality explained that such “special circumstances” exist if racial issues are 
“inextricably bound up with the conduct of the trial.”1776 Pursuant to its su
pervisory authority over the federal courts, the plurality further ruled that fail
ure to grant a defendant’s request for a specific inquiry is reversible error if 
circumstances indicate there was a reasonable possibility that racial or ethnic 
prejudice might have influenced the jury.1777 The plurality noted that the pos



676 The Georgetown Law Journal [Vol. 70:651

sibility of racial or ethnic prejudice always exists when a defendant accused of 
a violent crime belongs to a different racial or ethnic group than the victim.1778

In a concurring opinion, Justice Rehnquist, although purporting to agree 
with most of the plurality’s reasoning, took issue with the per se rule that the 
possibility of prejudice exists in all trials involving interracial or interethnic 
violent crimes.177Q Justice Rehnquist was primarily concerned that the plural
ity’s use of the terms “violent crime” and “different racial groups” would gen
erate new litigation to determine the meanings of these terms.1780 Rather than 
adopt a per se rule. Justice Rehnquist would allow the trial court to determine 
on a case-by-case basis whether circumstances require specific inquiry into 
prejudice.1781

Challenges for Cause and Peremptory Challenges. The trial court may
exclude for cause any member of a jury venire whose voir dire responses indi
cate the possibility of bias or prejudice.1782 The defendant may also challenge 
prospective jurors based on lack of competence to serve.1783 Because the trial 
judge has broad discretion in deciding whether to exclude a juror for cause,1784 
the denial of a challenge for cause warrants reversal only when it results in 
prejudice.1785

1635. The plurality added that if the defendant claims a meaningful ethnic difference between himself 
and the victim, his voir dire request ordinarily should be granted to preserve the appearance and reality 
of a fair trial. Id. at 1635 n.7.

1778. Id. at 1636.
1779. Id. at 1637 (Rehnquist, J., with Burger, C.J., concurring).
1780. Id.
1781. Id.
1782. 28 U.S.C. § 1866(c)(2) (1976) (court may exclude prospective juror for inability to render im

partial service); cf. United States v. Phillips, 630 F.2d 1138, 1147 (6th Cir. 1980) (upholding judge's 
refusal to strike for cause juror who believed defendant’s involvement in courthouse shooting incident 
constituted escape attempt); United States v. Loucas, 629 F.2d 989, 992 (4th Cir. 1980) (upholding 
judge's refusal to strike jurors who had previously served on jury in case involving same criminal 
charge and some of same prosecution witnesses but different parties and circumstances), cert, denied. 
101 S. Ct. 1738 (1981).

1783. 28 U.S.C. § 1865 (1976) (qualified juror must be citizen of United States, at least 18 years old, 
have resided for one year injudicial district where trial to be held, able to read, write, understand, and 
speak English, not be incapacitated by mental or physical infirmity that would impair jury service, and 
not convicted or charged with crime punishable by more than one year in prison).

1784. See United States v. Pappas, 639 F.2d 1, 4 (1st Cir. 1980) (upholding court’s exclusion of born- 
again Christian juror who requested exclusion because could not serve in judgment of fellow man; 
court had legitimate grounds for removing juror other than impermissible religious one), cert, denied, 
101 S. Ct. 1988 (1981); United States v. DeLillo, 620 F.2d 939, 948 (2d Cir.) (alternative holding) 
(upholding court’s rejection of defendant’s blanket challenge to all prospective jurors residing in sewer 
district in prosecution for conspiracy to defraud United States in construction of federally funded sewer 
project), cert, denied, 449 U.S. 835 (1980); cf. Graham v. Mabry, 645 F.2d 603, 608 (8th Cir. 1981) 
(reviewing court will not resolve state prisoner’s allegation of potential juror bias on petition for habeas 
relief unless first raised in state court; review would threaten state court’s integrity and infringe trial 
judge's discretion).

1785. See Graham v. Mabry, 645 F.2d 603, 607 (8th Cir. 1981) (trial judge’s refusal to excuse for 
cause juror who had business quarrel with defendant not prejudicial; reversal not warranted); United 
States v. Brown, 644 F.2d 101, 104 (2d Cir. 1981) (refusal to excuse for cause juror employed in another 
branch of bank allegedly robbed by defendant not prejudicial; reversal not warranted); United States v. 
Provenzano, 620 F.2d 985, 996 (3d Cir.) (refusal to excuse for cause juror exposed to pretrial publicity 
not prejudicial; reversal not warranted), cert, denied, 449 U.S. 899 (1980); cf. Henson v. Wyrick. 634 
F.2d 1080, 1084-85 (8th Cir 1980) (reversing conviction although no showing of actual prejudice; be
cause sheriff handpicked veniremen, potential prejudice inherently great), cert, denied, 101 S. Cl. 1417 
(1981).
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In 1968 the Supreme Court held in Witherspoon v. Illinois™6 that a court 
could not excuse jurors for cause solely on the basis of their attitudes toward 
the death penalty.1787 Last term in Adams p. Texas™* the Court held that the 
Witherspoon doctrine also applies to bifurcated capital sentencing procedures 
in which the jury, if it finds the defendant guilty, considers punishment in a 
subsequent sentencing proceeding.1789 The Court noted that a juror’s opposi
tion to capital punishment may not be used as a basis for disqualification un
less it prevents the juror in a sentencing proceeding from imposing the death 
penalty despite the juror’s belief that the evidence beyond a reasonable doubt 
warranted such a penalty.1790 This term in Burns v. Estelle™' the Fifth Cir
cuit applied the Adams approach, holding that a juror’s strong opposition to 
capital punishment was a constitutionally insufficient basis for disqualification 
because the juror never indicated that she could not set aside her feelings and 
render an impartial decision as to guilt.1792

The right to peremptory challenges is essential to a fair trial and must be 
exercised freely.1793 Although the Federal Rules of Criminal Procedure limit 
the number of peremptory challenges that the parties may exercise,1794 the trial 
judge may award extra peremptory challenges in certain circumstances1795 and 
has broad discretion over the method of exercising such challenges.1796 For

1786. 391 U.S. 510 (1968).
1787. Id at 520. 522 (when all jurors doubting wisdom of capital punishment excluded for cause 

jury not impartial because not representative of genera! population). If a trial court fails to follow 
Witherspoon, an appellate court need not reverse the defendant’s conviction when the jury recom
mended only a life sentence. Bumper v. North Carolina, 391 U.S. 543, 545 (1968).

This term the Eighth Circuit remanded a case to allow the defendant to show that the trial judge’s 
denial of his request not to excuse for cause any prospective juror who disapproved of the death penalty 
violated the principles enunciated in Witherspoon. Griggs v. Mabry, 637 F.2d 525, 526-27 (8th Cir. 
1980). The court stated that the defendant could demonstrate a violation of his constitutional rights by 
proving that "death-qualified” jurors are more likely to convict and more likely to convict of a higher 
degree of murder than are jurors selected without regard to their views on the death penalty. Id. at 527. 
See generally 23 Loy L. Rev. 604, 605 (1977) (defendant entitled to new trial even if court exludes only 
one juror opposed to death penalty).

1788. 448 U.S. 38 (1980).
1789. Id at 45, 49-50 (Constitution prohibits exclusion of jurors who state that mandatory death 

penalty or life imprisonment might affect their deliberations about guilt).
1790. Id at 44. The trial court had excluded potential jurors who stated that they would be “af

fected” by the possibility of the death penalty, but who apparently meant only that the potentially 
lethal consequences of their decisions would require them to deliberate with greater seriousness and 
gravity or would involve them emotionally. Id. at 49-50. The court also had excluded other potential 
jurors who were unable to state positively whether or not their deliberations in any way would be 
“affected.” Id. at 50.

1791. 626 F.2d 396 (5th Cir. 1980) (en banc).
1792. Id. at 397, 398.
1793. See Swain v Alabama, 380 U.S. 202, 220-22 (1965) (peremptory challenges not subject to 

equal protection clause challenge by either party). See generally Comment, Curbing Prosecutorial 
Abuse of Peremptory Challenges—the Available Alternatives, 3 West. New Eng. L Rev. 223, 228-29 
(1980) (Swain burden insurmountable; some defendants have won reversals relying on state constitu
tional grounds); 13 Suffolk U. L. Rev. 1082, 1083, 1090 (1979) (same).

1794. Fed. R. Crim. P. 24(b) (for offenses punishable by death, government and defendant each 
allowed 20 peremptory challenges; for offenses punishable by imprisonment for more than one year, 
government allowed six and defendant allowed 10; for offenses punishable by imprisonment for less 
than one year, government and defendant each allowed three).

1795. See United States v. Marcana-Garcia, 622 F.2d 12, 16 (1st Cir. 1980) (approving grant of extra 
peremptory challenges as safeguard against prejudice from pretrial publicity).

1796. See Unitea States v. Alessandrello, 637 F.2d 131, 142. 144 (3d Cir. 1980) (defendant’s absence 
from part of voir dire does not require new trial when counsel’s presence enabled defendant to gather 
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example, the Fifth Circuit held this term that the trial court may require the 
defense and prosecution to exercise their peremptory challenges simultane
ously,* 1797 even though under this system one of the limited number of peremp
tory challenges would be wasted each time the prosecution and the defense 
both used a challenge to strike the same juror.

information upon which to base peremptory challenges); United States v. Morris, 623 F.2d 145, 152 
(10th Cir. 1980) (allowing defense and prosecution to strike prospective jurors alternately until limit 
reached instead of using traditional peremptory challenge procedure not error).

1797. United States v. Sarris, 632 F.2d 1341, 1343 (5th Cir. 1980) (per curiam) (jury selection method 
within sound discretion of trial court).

1798. Swain v. Alabama, 380 U.S. 202, 222 (1965). See generally Comment, Prohibition of Group- 
Based Stereotypes in Jury Selection Procedures. 25 Vill. L. Rev. 339, 342-56 (1980) (suggesting balanc
ing of Swain presumption of legitimate prosecutorial use of peremptory challenges against representa
tive cross section rule to attain jury impartiality); 41 Alb. L. Rev. 623, 629-32 (1977) (discussing 
circumstances under which peremptory challenges can be attacked).

1799. See, eg., Swain v. Alabama. 380 U.S. 202, 222-24 (1965) (evidence insufficient to establish that 
prosecutor’s use of peremptory challenge caused continuous and systematic exclusion of blacks from 
juries); Braxton v. Estelle, 641 F.2d 392, 395 (5th Cir. 1981) (per curiam) (same); United States v. 
Greene. 626 F.2d 75, 76 (8th Cir.) (per curiam) (evidence insufficient to establish continuous exclusion 
when record shows only that prosecutor struck all blacks from jury), cert, denied. 449 U.S 876 (1980). 
See generally 44 Mo. L. Rev. 559 (1979) (discussing Swain and prosecutorial misuse of peremptory 
challenges).

1800. See Remmer v. United States, 347 U.S. 227, 229 (1954) (third party communication with juror 
about pending jury matter presumptively prejudicial when made without full knowledge of parties); 
United States v Williams, 635 F.2d 744, 746 (8th Cir. 1980) (failure to instruct deadlocked jury sepa
rated overnight not to discuss case with family presumptively prejudicial); Shuler v. Garrison, 631 F.2d 
270, 272 (4th Cir. 1980) (comments concerning evidence made to or in presence of jurors under con
fused and crowded conditions during recesses presumptively prejudicial), cert, denied. 101 S. Ct. 1386 
(1981).

1801 Remmer v. United States, 347 U.S. 227, 229 (1954); see United States v. Williams, 635 F.2d 
744, 746 (8th Cir 1980) (failure to give cautionary instruction before jury separated overnight presump
tively prejudicial); United States v. Freeman, 634 F.2d 1267, 1270 (10th Cir. 1980) (judge's ex parte 
appointment of FBI agent who testified in case to operate tape equipment in jury room presumptively 
prejudicial); Phillips v. Smith, 632 F.2d 1019, 1023 (2d Cir. 1980) (prosecutor’s failure to disclose that 
during trial juror applied for job in district attorney’s office presumptively prejudicial), cert, granted. 
101 S Ct. 1345 (1981); United States v. Myers, 626 F.2d 365, 366 (4th Cir. 1980) (judge’s in camera 
questioning of juror who reported act of intimidation presumptively prejudicial when judge failed to 
notify defendant and, after defendant learned of incident, denied his request for questioning).

1802. Remmer v. United States, 347 U.S. 227, 230 (1954) (trial court determines circumstances of 
contact and effect upon jurors in hearing at which all interested parties may participate); see United 
States v. Johnson, 647 F.2d 815, 816-17 (8th Cir 1981) (jury’s hearing of unadmitted portion of tape 

The Supreme Court has established a presumption that the prosecutor exer
cises peremptory challenges only to obtain a fair and impartial jury.1798 To 
overcome this presumption, a defendant alleging that a prosecutor exercised 
such challenges to discriminate unlawfully against a particular group must es
tablish that the prosecutor’s use of peremptory challenges resulted in a contin
uous and systematic exclusion of that group from jury panels.1799

CONTROL OF THE JURY

Contamination by Trial Participants and Officials. A defendant has the
right to a trial by an impartial jury not prejudiced by extraneous influence.1800 
Prejudice is presumed when communication or contact concerning matters 
pending before the jury is not made pursuant to known court rules or judicial 
instructions and is made without full knowledge by all parties.1801 To deter
mine whether contact with third parties is prejudicial, the trial court should 
investigate the circumstances of the contact and its effect upon the jurors.1802 
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If the contact is prejudicial, the defendant is entitled to a new trial.1803

recording harmless error when portion irrelevant); United States v. Patterson, 644 F.2d 890, 898 (1st 
Cir. 1981) (clerk's denial of jury’s transcript request harmless error when judge also likely to deny 
request); United States v. Sublet, 644 F.2d 737, 740 (8th Cir. 1981) (alternate juror’s discussion with 
jurors about threatening incident outside court harmless error when incident single and isolated, and 
court carefully instructed jury to ignore incident); United States v. Thomas, 632 F.2d 837, 842 (10th 
Cir.) (U.S. Marshal’s conversation with juror concerning juror’s safety harmless error when prompt 
limiting instruction given), cert, denied. 449 U.S. 960 (1980); cf. Haney v. Rose. 642 F.2d 1055, 1059 (6th 
Cir. 1981) (juror's pretrial exposure to extrajudicial information about defendant harmless error when 
not probative of defendant’s guilt in matter being tried and counsel had opportunity to question before 
swearing in); United States v. Forrest, 620 F.2d 446, 458 (5th Cir. 1980) (remanding for Remmer hear
ing to determine whether dismissing juror after contacted by defendant’s friend prejudiced jury). But 
see United States v. Robinson, 645 F.2d 616, 617-18 (8th Cir. 1981) (per curiam) (juror’s brief and 
inadvertent exposure to defendant not prejudicial when trial judge shifted burden of proving prejudice 
to defendant and defendant failed to make adequate showing).

1803. Remmer v. United States, 347 U.S. 227, 229-30 (1954). The defendant, however, inadvertently 
may waive his right to a new trial by failing promptly to object to or inform the court of any potentially 
prejudicial contacts See Gray v. Hutto, 648 F.2d 210, 211 (4th Cir. 1981) (defendant waives right to 
new trial when knows but does not inform court that juror expressed premature conclusion); United 
Stales v. Provenzano. 620 F.2d 985, 998 (3d Cir.) (alternative holding) (defendant waives right to new 
trial when fails to make timely objection to potentially prejudicial communication), cert denied. 449 
U.S. 899 (1980).

1804. See United States v. United States Gypsum, 438 U.S. 422, 460 (1978) (plurality opinion) (ex 
parte meeting between judge and jury foreman during jury deliberations pregnant with possibility of 
error); United States v. Myers, 626 F.2d 365, 366 (4th Cir. 1980) (judge’s in camera questioning of juror 
who reported act of intimidation presumptively prejudicial).

1805. Compare Shuler v. Garrison, 631 F.2d 270, 272 (4th Cir. 1980) (deputy sheriffs remark to juror 
during recess regarding sufficiency of evidence, together with possibility that third-party comments 
overheard, warranted declaration of mistrial), cert, denied, 101 S. Ct. 1386 (1981) with United States v. 
Thomas, 632 F.2d 837, 841 (10th Cir. 1980) (U.S. Marshal’s response to juror’s expressed fear of repri
sal from defendant does not warrant declaration of mistrial when conversation pertained to security 
matter remotely relevant to outcome of case and prejudice offset by prompt limiting instruction), cert, 
denied. 449 U.S. 960 (1980) and United States v. Gallagher, 620 F.2d 797, 801 (10th Cir.) (non-witness 
U.S. Marshal’s escorting two jurors from their homes to courthouse due to poor weather does not 
warrant declaration of mistrial), cert, denied, 449 U.S. 878 (1980).

1806. United States v. Forrest, 620 F.2d 446, 458 (5th Cir. 1980). The court reasoned that the sixth 
amendment entitles the defendant to a fair trial on the merits untainted by any separate and distinct 
considerations of jury tampering. Id.

1807. See Patterson v. Colorado, 205 U.S. 454, 462-63 (1907) (jury must derive verdict only from 
evidence and argument heard in open court and not from any outside influence).

1808. Rogers v. United States, 422 U.S. 35, 40 (1975).

The defendant’s right to an impartial jury may be prejudiced by jurors’ con
tacts outside the courtroom. For example, a trial judge’s ex parte contact with 
a juror during criminal proceedings creates a high risk of prejudice.1804 Simi
larly, a conversation between an enforcement officer and a juror during a trial 
may be prejudicial. The courts, however, consider the justification for the con
tact in weighing the likelihood that prejudice resulted.1805 The Fifth Circuit 
held this term that protection of the defendant’s right to a fair and impartial 
jury extends even to prejudice resulting from jury tampering by the defendant 
himself.1806

Materials in Jury Room. The presence of extrinsic materials in the jury
room during deliberations may be prejudicial because it creates the possibility 
that the jury’s verdict will be influenced by evidence other than that presented 
in open court.1807 To determine whether extrinsic material prejudiced the 
jury’s verdict, the courts consider the nature of the extrinsic material,1808 the 
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method by which the jury gained access to the material,1809 and the extent to 
which the jury members considered the material in reaching their conclu
sion.1810 This term the Ninth Circuit ruled that the proper standard to deter
mine whether consideration of extrinsic material prejudiced the jury’s verdict 
is whether the extrinsic evidence was harmless beyond a reasonable doubt.1811

Pretrial and Trial Publicity. Exposure of jurors to adverse publicity ei
ther prior to or during trial may create prejudice and violate a defendant’s 
right to be tried by an impartial jury.1812 The constitutional standard of jury 
impartiality does not require, however, that jurors be wholly ignorant of the 
facts and issues involved in the case.1813 Thus, exposure does not impair the 
defendant’s right to an impartial jury if the jurors can lay aside any impres
sions or opinions that result from pretrial media exposure and render a verdict 
based solely on evidence presented during trial.1814 Although the trial courts 
commonly use the voir dire process to eliminate jurors whose impartiality is 
impaired by pretrial publicity,1815 they may employ other safeguards to meet 
the needs of a particular case.1816 To establish impermissible juror partiality, 
the defendant must show that pretrial publicity resulted in either actual juror

1809. Id.; see United States v. Bagley, 641 F.2d 1235, 1241 (9th Cir.) (no prejudice when jury ob
tained extrinsic information with defense counsel’s consent), cert, denied. 50 U.S.L.W. 3300 (U.S. Oct. 
20, 1981).

1810. See Rogers v. United Stales, 422 U.S. 35, 40 (1975) (prejudice strongly suggested when jury 
returned verdict immediately following transmittal of extrajudicial information); Gibson v. Clanon, 633 
F.2d 851, 855 (9th Cir. 1980) (reasonable possibility that extrinsic evidence affected verdict when jurors 
researched decisive medical facts and relayed information to other jurors), cert, denied, 101 S. Ct. 1749 
(1981).

1811. Compare United States v. Bagley, 641 F.2d 1235, 1241 (9th Cir.) (jury’s obtaining information 
that court did not grant immunity to testifying witness harmless beyond reasonable doubt), cert, denied. 
50 US.L.W. 3300 (U.S. Oct. 20, 1981) with Gibson v. Clanon. 633 F.2d 851, 855 (9th Cir. 1980) (jury’s 
obtaining information through own research of critical medical facts not harmless beyond reasonable 
doubt), cert, denied, 101 S. Ct. 1749 (1981).

1812. See Chandler v. Florida, 449 U.S. 560, 574 (1981) (any highly publicized criminal trial 
presents risk of compromising defendant’s right to fair trial); Murphy v. Florida. 421 U.S. 794, 799 
(1975) (juror exposure to adverse publicity does not presumptively deny defendant fair trial; totality of 
circumstances indicate whether publicity deprived defendant of impartial jury).

1813. Irvin v. Dowd, 366 U.S. 717, 722 (1961).
1814. Murphy v. Florida, 421 U.S. 794, 800 (1975); Irvin v. Dowd. 366 U.S. 717, 723 (1961); United 

Stales v. Provenzano. 620 F.2d 985, 995 (3d Cir.), cert, denied, 449 U.S. 899 (1980); see United States v. 
Phillips, 630 F.2d 1138, 1147 (6th Cir. 1980) (affirming refusal to strike juror exposed to pretrial public
ity; although believing that defendant's involvement in courthouse shooting constituted escape attempt, 
juror said ne could be fair and impartial).

1815. See United States v. Magana-Arevalo, 639 F.2d 226, 229 (5th Cir. 1981) (court appropriately 
used individual voir dire to evaluate jurors’ ability to remain impartial in light of pretrial publicity 
concerning event similar but extraneous to defendant’s alleged crime); United States v. Ferreboeuf, 632 
F.2d 832, 835 (9th Cir. 1980) (thorough voir dire examination adequately guarded against prejudice 
from pretrial publicity), cert, denied, 101 S. Ct. 1398 (1981); United Slates v. Gerald, 624 F.2d 1291, 
1295-98 (Sth Cir 1980) (using voir dire to allow juror to decide whether pretrial publicity impaired own 
impartiality sufficient when no evidence that nature of publicity created significant probability of 
prejudice), cert, denied, 101 S. Ct. 1369 (1981); cf. Mayola v. Alabama. 623 F.2d 992. 1000 (5th Cir. 
1980) (dictum) (court may use results of voir dire that demonstrate general lack of credence or familiar
ity with publicity to establish lack of pervasive community prejudice).

1816. See United States v. Ferreboeuf, 632 F.2d 832, 835 (9th Cir. 1980) (judicial instruction to avoid 
media reports and to discount pretrial news reports, and thorough voir dire adequate safeguards against 
prejudice from pretrial publicity), cert, denied, 101 S. Ct. 1398 (1981); Mayola v. Alabama, 623 F.2d 
992, 995-96 n.2 (5th Cir. 1980) (dictum) (motion for continuance or change of venue may serve as 
safeguard against prejudice from pretrial publicity); United States v. Marcano-Garcia, 622 F.2d 12, 16 
(1st Cir. 1980) (pretrial publicity did not render trial unfair when nature and extent of news stories 
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prejudice or pervasive community prejudice.* 1817

limited and court provided safeguards of extra peremptory challenges, extensive jury voir dire, instruc
tions to counsel not to comment to press, and sequestration of jury).

1817. See Murphy v. Florida. 421 U.S. 794, 803 (1975) (trial not unfair when defendant failed to 
show pretrial publicity rendered setting of trial inherently prejudicial or resulted in actual juror 
prejudice); United States v. Thompson, 624 F.2d 818, 819 (6th Cir. 1980) (per curiam) (trial not unfair 
when record indicated no actual juror prejudice and newspaper coverage did not create community 
pressure to convict); Mayola v. Alabama, 623 F.2d 992, 996-99 (5th Cir. 1980) (trial not unfair when 
defendant made no attempt to prove actual juror prejudice and failed to present newspaper circulation 
statistics or other evidence that community saturated with prejudicial articles); cf. United States v. 
Thomas, 632 F.2d 837, 845-47 (10th Cir. 1980) (evidence that grand jury member inquired into defend
ant’s connection with television reports concerning local heroin traffic not sufficient showing of 
prejudice to support challenge to grand jury proceedings), cert, denied, 449 U.S. 960 (1980).

1818. See United States v. Ricardo, 619 F.2d 1124, 1131-32 (5th Cir.) (affirming conviction because 
defendants failed to show news accounts of trial resulted in actual prejudice or that media influence so 
pervasive that prejudice must be presumed), cert, denied. 449 U.S. 1063 (1980).

1819. 627 F.2d 193 (9th Cir 1980), cert, denied, 449 U.S. 1113 (1981).
1820. Id. at 197.
1821. Id
1822. 638 F.2d 1016 (7th Cir. 1980).
1823. Id at 1023-24.
1824. 448 U.S. 555 (1980) (plurality opinion).
1825. Id at 580.
1826. Id at 581.
1827. Id. at 581 n.18.
1828. See id. at 580-81 (closure order violated constitutional right of public and press to attend trial 

when no indication that sequestration of jurors would not have guarded against exposure to any im
proper information). The Supreme Court has stated that a court may deny the press and public access 
to pretrial suppression hearings because at such hearings the judge has no means of insulating potential 
jurors from exposure to trial-related publicity. Gannett Co. v. DePasquale, 443 U.S. 368, 378-79 (1979).

A defendant alleging prejudice from publicity occurring during the trial 
must meet the same burden as a defendant alleging prejudice from pretrial 
publicity; he must demonstrate that the publicity resulted in actual juror 
prejudice or that the publicity was so pervasive and hostile that prejudice must 
be presumed.1818 This term, in United States v. Berry,1819 the Ninth Circuit 
reaffirmed its rule that even if a defendant succeeds in showing actual juror 
bias, a new trial is not required unless the court determines that the bias so 
prejudiced the defendant that he did not receive a fair trial.1820 Applying this 
rule, the court held that although the jury foreman inadvertently read a few 
lines of a newspaper article describing the defendant as a disbarred attorney, 
the defendant’s trial was fair because the foreman declared upon questioning 
that he could still reach an impartial verdict.1821 Similarly, the Seventh Circuit 
held this term, in United States p. Trapnell,1822 that although the jury was ex
posed to prejudicial news reports, the defendants’ trial was fair because in
dependent evidence of defendants’ guilt was overwhelming.1823 1824

Last term in Richmond Newspapers, Inc. v. Virginia1324 a plurality of the 
Supreme Court held that the first amendment guarantees the press and the 
public the right to attend criminal trials1825 unless the trial court in specific 
findings articulates an overriding interest in closing the proceedings.1826 The 
plurality did not define the circumstances that would justify a court's exclusion 
of the public from all or parts of a criminal trial.1827 It implied, however, that 
such circumstances would exist if the trial court were otherwise unable to pre
vent trial publicity from jeopardizing the defendant’s right to a fair trial.1828
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This term in Chandler v. Florida'*™ the Supreme Court declined to adopt a 
per se rule that the televising of criminal trials is unconstitutional.1829 1830 The 
Court recognized that the broadcasting of criminal trials potentially may result 
in two types of prejudice. In some cases broadcast accounts of pretrial and 
trial events may impair the jurors’ ability to decide the issue of guilt or inno
cence without extraneous influence.1831 In other cases the mere presence of 
broadcast equipment may so adversely effect the conduct of trial participants 
that the defendant is denied due process of law.1832 The Court reasoned, how
ever. that a per se ban is unnecessary because a defendant may present proof 
of either kind of prejudice during judicial review.1833 Since there is no inher
ent risk that broadcasting trial coverage will infringe fundamental constitu
tional guarantees, state courts are free to allow electronic media coverage of 
criminal trials.1834

1829. 449 U.S. 560 (1981).
1830. Id. at 574-75.
1831. Id. at 575, 581.
1832. Id
1833. Id. at 581.
1834. Id. at 582-83.
1835. See United States v. Ross, 626 F.2d 77, 81 (9th Cir. 1980) (accepting partial verdict and re

turning jury for further deliberation after receiving note from jury indicating impasse in deliberations 
did not coerce jury); cf. United States v. Saunders. 641 F.2d 659, 662 (9th Cir. 1980) (magistrate’s 
instruction to continue deliberation on friday evening after learning that three jurors could not recon
vene on monday did not coerce jury); United States v Smith. 635 f-2d 716, 721 (8th Cir. 1980) (giving 
premature Aden charge sua sponte after three hours of jury deliberation, although no indication of 
deadlock, did not coerce jury).

1836. See Brasfield v. United States, 272 U.S. 448, 450 (1926) (trial judge’s inquiry into numerical 
division of undecided jury per se ground for reversal); cf. United States v. Hotz, 620 F.2d 5, 7 (1st Cir. 
1980) (court’s limited reliance on numerical division of jury not reversible error when jury volunteered 
such information).

1837. See Rogers v. United States, 422 U.S. 35, 39 (1975) (answering message from jury without first 
consulting counsel reversible error); United States v Ronder, 639 F2d 931. 934 (2d Cir. 1981) (re
sponding to jury before informing counsel of three notes from jury reporting deadlocks reversible 
error).

1838. See United States v. Ross, 626 F.2d 77, 81 (9th Cir 1980) (trial judge should question jury 
regarding deadlock upon receipt of note reporting impasse after eight hours of deliberations but need 
not immediately declare mistrial); United Slates v. Holz, 620 F.2d 5, 7 (1st Cir. 1980) (declaring mistrial 
on basis of apparent jury deadlock without first informing counsel reversible error).

1839. See Lonberger v. Jago, 635 F.2d 1189, 1193 (6th Cir. 1980) (admitting evidence of defendant's 
prior conviction on issue of enhanced punishment not sixth amendment violation because jury expected 
to follow limiting instructions).

1840. See United States v. Duzac, 622 F.2d 911, 913 (5th Cir.) (upholding verdict although jurors' 
personal prejudices may have influenced deliberations; post-verdict inquiries into mental process of 
jurors impermissible), cert, denied, 449 U.S. 1012 (1980). See generally Fed. R. Evid. 606(b) (upon 
inquiry into validity of verdict, juror may testify about whether any outside influence or extraneous 

Jury Irregularities. The trial court may exercise discretion in helping a
jury break a deadlock,1835 but may not inquire into the numerical division of a 
deadlocked jury.1836 The court must give counsel an opportunity to be heard 
on the proper response to any communication the court receives from the 
jury.1837 If it becomes apparent that a jury cannot overcome a deadlock, the 
trial court may, after informing counsel, declare a mistrial.1838

The jury is presumed to understand the law and to apply it as instructed.1839 
This presumption arises from the prohibition against inquiring into the delib
eration process of the jury.1840 Even an inconsistent verdict will not be dis
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turbed if it is supported by the evidence.1841 Nevertheless, the trial court may 
remove a juror during trial when it becomes convinced that the juror’s ability 
to perform his duty is impaired1842 and may choose among various alternatives 
in determining how the trial should proceed after removal.1843 A defendant 
may not challenge his conviction on the basis of juror misconduct if defense 
counsel knew of the misconduct but failed to object at trial.1844

prejudicial information improperly reached jury but may not testify about effect of anything upon his 
or other juror’s mental processes).

1841. See United States v. Wilmoth, 636 F.2d 123, 125 (5th Cir. 1981) (no reason to assume that 
inconsistent verdict of guilty on two of four identical counts not unanimous when evidence supports 
verdict); United States v. Berardi, 629 F.2d 723, 729 (2d Cir.) (dictum) (jury's prerogative to find de
fendant not guilty on one count and guilty on other even when plainly inconsistent), cert, denied. 449 
U.S. 995 (1980).

1842. Fed. R. Crim. P. 24(c); see United States v. Giarratano, 622 F.2d 153, 157 (5th Cir. 1980) 
(defendant's general allegation of prejudice insufficient to disturb district court’s sound discretion in 
substituting alternate juror when judge feared that juror not impartial); United States v. Provenzano, 
620 F.2d 985, 997 (3d Cir.) (dictum) (failure to remove juror and two alternates found smoking mari
juana at night during sequestration does not warrant reversal), cert, denied, 449 U.S. 899 (1980) This 
term the Third Circuit held that a defendant has no constitutional right to be present at an in camera 
conference regarding the dismissal of a juror for misconduct. United States v. Provenzano. 620 F 2d 
985, 997-98 (3d Cir.), cert, denied, 449 U.S. 899 (1980).

1843. See Cherry v. Director, State Bd. of Corrections, 635 F.2d 414, 419 (5th Cir.) (en banc) (declar
ing mistrial because juror potentially incapacitated by parent’s death not error; reviewing court gives 
great deference to trial judge’s choice of mistrial), cert, denied, 50 U.S.L.W. 3247 (U.S. Oct. 6. H81); 
United States v. Giarratano, 622 F.2d 153, 157 (5th Cir. 1980) (denying mistrial motion because de
fendant failed to show specific prejudice from substitution of alternate juror not error); cf. United States 
v. Evans, 635 F.2d 1124, 1128-29 (4th Cir. 1980) (Ervin, J., dissenting) (substitution of alternate juror 
after deliberations had begun, even with defendant’s consent, error).

1844 See United States v. Provenzano, 620 F.2d 985, 997 (3d Cir.) (defendant cannot challenge on 
appeal trial court’s failure to dismiss juror and two alternates found smoking marijuana because de
fendant failed to object at trial), cert, denied, 449 U.S. 899 (1980).

1845. See Lakeside v. Oregon, 435 U.S. 333, 341-42 (1978) (trial judge ultimately responsible for 
conduct of fair and lawful trial); Geders v. United States, 425 U.S. 80, 86 (1976) (trial judge must 
ensure proper conduct of trial and determine questions of law).

1846. See Geders v. United States, 425 U.S. 80, 86 (1976) (trial judge must have broad power to cope 
with complexities and contingencies inherent in adversary process).

1847. See Davis v. McAllister, 631 F.2d 1256. 1262 (Sth Cir. 1980) (court of appeals must affirm trial 
court’s finding unless clearly erroneous); United States v. Turner, 628 F.2d 461, 465 (5th Cir. 1980) 
(same).

CONDUCT OF THE TRIAL JUDGE

Exercise of Discretion. The trial judge is responsible not only for ruling
on issues of substantive criminal law but also for ensuring that a defendant 
receives a procedurally fair trial.1845 Because a trial judge must confront dif
fering factual situations and unexpected events during a criminal prosecution, 
appellate courts afford the trial judge broad discretion in a variety of matters 
during preliminary proceedings, the trial itself, and post-trial sentencing. This 
grant of broad discretion arises from the belief that a trial judge’s proximity to 
the proceedings provides him with a better opportunity than that afforded an 
appellate court to evaluate the facts of a particular case.1846 An appellate court 
will reverse a trial judge’s exercise of discretion only in those relatively rare 
cases in which the trial court abused that discretion.1847
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Control of Pretrial Proceedings. Prior to trial, the trial court has discre
tion over discovery issues1848 such as disclosure of an informant’s identity,1849 
issuance of subpoenas,1850 appointment of experts at government expense,1851 
appointment of counsel,1852 and severance of trials of joint defendants1853 or of

1848 See. eg. United States v. Mills, 641 F.2d 785, 790 (9th Cir.) (trial judge abused discretion and 
contravened express language of Jencks Act by ordering government to produce statements of witnesses 
government did not intend to call), cert denied. 50 U.S.I. W 3279 (U.S. Oct 13. 1981); United States v. 
Sampol. 636 F.2d 621, 683 (D C. Cir 1980) (per curiam) (trial judge abused discretion when he refused 
to disclose to criminal defendant witness' grand jury testimony); United States v Bissell, 634 F 2d 1228, 
1233-34 (9th Cir. 1980) (trial judge abused discretion when he refused to order government disclosure 
of allegedly illegal electronic surveillance of defendant when arrest not fruit of surveillance); United 
States v. Bright, 630 F.2d 804. 811 (5th Cir 1980) (trial judge abused discretion when he refused to 
provide defendant with list of witnesses who testified before grand jury).

1849 See United States v. Garcia, 625 F.2d 162, 165-66 (7th Cir.) (no abuse of discretion in refusing 
to order discovery of informant's name when trial judge carefully balanced competing interests), cert, 
denied. 449 U.S. 923 (1980); United States v Tousant, 619 F.2d 810, 813 (9th Cir 1980) (per curiam) 
(no abuse of discretion in refusing to order pretrial disclosure of government informant’s identity when 
trial judge sufficiently weighed competing interests and defendant thoroughly cross-examined inform
ant during trial).

1850. See United States v. Espinoza, 641 F.2d 153, 159 (4th Cir.) (no abuse of discretion in denying 
indigent’s request for subpoenas when court found witnesses merely would present self-authenticating 
documents and cumulative evidence), ceri, denied. 50 U.S.L.W 3247 (U.S. Oct. 6, 1981).

1851 See United States v. Bernard, 625 F.2d 854. 890 (9th Cir 1980) (no abuse of discretion in 
denying indigent's subpoena for expert witness when testimony would not aid jury determination and 
when court would have granted government motion to exclude testimony).

1852. See Ray v. Robinson, 640 F.2d 474. 477-78 (3d Cir. 1981) (dictum) (no abuse of discretion to 
appoint counsel for indigent civil litigant if circumstances properly justify); United States v. Green. 630 
F2d 566, 568 (8th Cir.) (per curiam) (no abuse of discretion in refusing’both to let defendant proceed 
pro se and to receive appointment of new counsel; trial judge gave defendant choice of either proceed- 
ing/>ro se and having passive assistance of original counsel or being represented by original appointed 
counsel), cert denied, 449 U.S. 904 (1980).

1853 See. eg.. United States v. Burreson. 643 F.2d 1344, 1347 (9th Cir.) (no abuse of discretion in 
denying motion for severance when each defendant represented by independent counsel and when jury 
instructed to consider evidence separately for each defendant), cert, denied. 50 U.S.L.W. 3247 (U.S. 
Oct. 6. 1981); United States v. Anderson, 642 F.2d 281. 285 (9th Cir.) (no abuse of discretion in deny
ing motion for severance when defendant not prejudiced by admission of evidence against codefend
ant). cert, demed. 50 U.S.L.W. 3275 (U.S. Oct. 13. 1981); United States v. De La Torre. 639 F 2d 245. 
249 (5th Cir 1981) (per curiam) (no abuse of discretion in denying motion for severance when defend
ant not sufficiently prejudiced by impeachment of codefendant with prior perjury conviction); United 
States v. Webster, 639 F.2d 174, 189 (4th Cir. 1981) (no abuse of discretion in denying motion for 
severance when trial judge determined that potential prejudice from joint trial did not outweigh inter
ests ofjudicial economy); United States v. Escalante, 637 F.2d 1197, 1202 (9th Cir.) (no abuse of discre
tion in denying motion for severance when trial court instructed jury to disregard reference to 
codefendants connection with organized crime and participation in murder), cert, denied. 449 U.S. 856 
(1980); United States v. Sampol, 636 F.2d 621, 651 (D C. Cir. 1980) (per curiam) (trial judge abused 
discretion in denying motion for severance when indictment and evidence at trial confused charges 
against defendant, when joint trial on grossly disparate charges brought about likelihood of prejudice, 
and when defendant unable to present full defense and cross-examine witnesses); United States v. Ford. 
632 F 2d 1354, 1374 (9th Cir 1980) (no abuse of discretion in denying motion for severance when trial 
judge instructed jury as to limited admissibility of evidence that did not apply to all defendants or to all 
counts and when defendants failed to show inability of jury to compartmentalize evidence against each 
defendant), cert denied. 101 S. Ct. 1399 (1981); United States v. Thomas. 632 F.2d 837. 842 (10th Cir.) 
(no abuse of discretion in denying motion for severance based on improper comments by United States 
Marshal to juror when court carefully evaluated statements and issued curative instruction), cert, de
nied. 449 U.S 960 (1980); United States v. Hopkinson, 631 F.2d 665. 668 (10th Cir. 1980) (no abuse of 
discretion in denying motion for severance based on defendant's tactical inability to discredit witness 
because defendant given full opportunity to cross-examine witness), cert, denied. 101 S. Ct. 1489 (1981); 
United States v. Murzyn, 631 F.2d 525, 535 (7th Cir. 1980) (no abuse of discretion in denying motion 
for severance when mistaken identity defense of one codefendant and entrapment defense of other not 
antagonistic), cert, denied. 101 S. Ct. 1373 (1981); United States v. Bright, 630 F.2d 804, 813 (5th Cir. 
1980) (no abuse of discretion in denying motion for severance when evidence not so confusing or com
plex that jury unable to make individualized guilt determination); United States v. Ocanas, 628 F.2d 
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multiple counts against a single defendant.* 1854 The trial judge may exercise 
his discretion to control pretrial proceedings by holding pretrial hearings,1855 
by granting venue changes,1856 and by granting motions for transfer.1857 This 
term in United States v. Espinoza,1858 the Fourth Circuit held that the trial 
judge did not abuse his discretion in denying the defendant’s motion to trans
fer his trial to the state of his residence even though the defendant offered to 
stipulate to the charge of criminal obscenity under the community standards of 
the state of prosecution.1859

353, 359 (5th Cir. 1980) (no abuse of discretion in denying motion for severance when defendants did 
not demonstrate prejudice from potential admission of codefendant’s felony convictions), cert, denied, 
101 S. Ct. 2316 (1981); United States v. Colatriano, 624 F.2d 686, 688 (5th Cir. 1980) (no abuse of 
discretion in denying motion for severance based on evidence presented to show defendant's participa
tion in codefendant’s crime for which defendant not being tried; evidence otherwise admissible against 
defendant and trial court instructed jury that defendant not charged with codefendant's crime); United 
States v. Duzac, 622 F.2d 911, 912 (5th Cir.) (no abuse of discretion in denying motion for severance 
when motion based on vague and speculative assertions that codefendant in unique position to provide 
exculpatory evidence and might have testified if defendant had received separate trial), cert, denied, 449 
U.S. 1012 (1980); United States v. Tousant, 619 F.2d 810, 813-14 (9th Cir. 1980) (per curiam) (no abuse 
of discretion in denying motion for severance when facts of case uncomplicated and jury able to com
partmentalize evidence against each defendant); United States v. Staller, 616 F 2d 1284, 1294 (5th Cir.) 
(no abuse of discretion tn denying motion for severance when defendant did not show compelling 
prejudice and jury cautioned to consider evidence against each defendant separately), cert, denied. 449 
U.S. 869 (1980).

1854. See. e.g., United States v. Kenny, 645 F.2d 1323, 1344-46 (9th Cir. 1981) (no abuse of discre
tion in denying motion for severance of tax evasion counts when counts arose out of same transaction 
as fraud and conspiracy counts and testimony on tax evasion counts admissible on other counts); 
United States v. Kelley, 635 F.2d 778, 780-81 (10th Cir.) (no abuse of discretion in denying motion for 
severance when trial judge found two separate offenses part of common scheme); United States v. 
Dennis. 625 F.2d 782. 801-02 (8th Cir. 1980) (no abuse of discretion in denying motion for severance of 
multiple counts of extortion when evidence related to each count probative of intent and therefore 
admissible at trial on any single count), cert, denied, 449 U.S. 923 (1980).

1855. See United States v. Buras, 633 F.2d 1356, 1360 (9th Cir. 1980) (no abuse of discretion in 
denying request for hearing when issue purely legal and court considered defendant’s written argument 
fully); United Stales v. Caplan, 633 F.2d 534, 539-40 (9th Cir. 1980) (no abuse of discretion in denying 
second competency hearing when defendant found incompetent to stand trial at first hearing and 
mental institution returned defendant to court as competent to stand trial).

1856. See United States v. Pry, 625 F.2d 689, 691 (5tn Cir. 1980) (per curiam) (no abuse of discretion 
in denying motion for change of venue when inconvenience to government witnesses outweighed con
venience of venue change to defendant), cert, denied, 101 S. Ct 1379 (1981).

1857. See Fed. R. Crim. P. 21 (upon motion of defendant trial court may order transfer to another 
district to avoid prejudice, to prevent inconvenience of parties or witnesses, or to further interests of 
justice).

1858. 641 F.2d 153 (4th Cir. 1981).
1859. Id. at 162. The court reasoned that the stipulation by the defense counsel in the defendant’s 

absence represented a partial guilty plea. Id. at 161-62. Thus, the trial court properly rejected the offer 
of the stipulation in return for the transfer to avoid a later claim by the defendant that his absence 
tainted the validity of the plea. Id.

1860. See, e.g.. United States v. Mills, 641 F.2d 785, 789 (9th Cir.) (trial judge abused discretion in 
dismissing indictment when evidence insufficient to establish actual prejudice from preindictment de
lay), cert, denied. 50 U.S.L.W. 3246 (U.S. Oct. 6, 1981); United States v. Hill, 622 F.2d 900,910(5th Cir. 
1980) (trial judge did not abuse discretion in declining to dismiss indictment when defendant failed to 
show any specific prejudice resulting from pretrial delay); United States v. Brown, 602 F.2d 1073, 1076- 
77 (2d Cir.) (trial judge abused discretion in dismissing indictment as sanction for nonegregious govern
ment misconduct), cert, denied, 444 U.S. 952 (1979).

The trial judge, however, does not have the discretion to amend an indictment. United States v. 
Nicosia. 638 F.2d 970, 976 (7th Cir. 1980). The power of material amendment lies with the grand jury, 
although the trial judge may correct typographical mistakes in the indictment. Id

The trial judge may have only limited discretion to dismiss pro se civil actions by prisoners who 
technically do not comply with procedural requirements. See Pardee v. Moses, 605 F.2d 865, 867 (5th

The trial judge also has discretion to dismiss all or part of an indictment.1860 
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Nevertheless, a trial judge may dismiss an indictment only when government 
misconduct greatly prejudices a defendant or when the government’s miscon
duct has been widespread or continuous.1861 This term in United States v. 
Morrison,*862 the Supreme Court held that a trial court cannot dismiss an in
dictment because of a violation of the defendant’s sixth amendment right to 
counsel,1863 in the absence of showing actual prejudice.1864 The Court rea
soned that such drastic relief is inappropriate when a violation has had no 
adverse impact upon the criminal proceedings.1865

Control at Trial. The trial judge’s responsibility to ensure a fair trial
requires him to exercise discretion over admission of evidence,1866 scope of 
cross-examination,1867 scope of closing arguments,1868 acceptance of guilty 
pleas,1869 granting of continuances,1870 and other aspects of the conduct of the

Cir. 1979) (per curiam) (trial judge abused discretion by dismissing pro se civil rights complaint by 
prisoner who made good faith effort to comply with court's order for more definitive statement).

1861 See United States v. Brown, 602 F.2d 1073, 1077 (2d Cir.) (dismissal of indictment extreme 
sanction for governmental misconduct; proper only when defendant irreparably prejudiced or pattern 
of misconduct widespread and continuous), cert, denied. 444 U.S. 952 (1979).

1862. 449 U.S. 361 (1981).
1863 The Court assumed, without deciding, that the actions of the federal agents in meeting with the 

defendant without her counsel's knowledge or permission constituted a violation of the sixth amend
ment. Id. at 364.

1864. Id. at 365-67.
1865. Id. at 365. The Court condemned the government’s behavior as egregious, but suggested that 

less drastic measures are available for remedying a violation. Id. at 367.
1866. See. eg., United States v. Kenny, 645 F.2d 1323, 1334 (9th Cir. 1981) (trial judge has discretion 

to decide order in which parties adduce proof); United States v Burreson, 643 F.2d 1344, 1349 (9th 
Cir.) (trial judge has discretion to admit expert testimony), cert, denied, 50 U.S.L.W. 3247 (U.S. Oct. 6, 
1981); United States v. Webster. 639 F.2d 174, 186 (4th Cir. 1981) (trial judge has discretion to admit 
polygraph evidence); United States v. Ford, 632 F.2d 1354, 1377 (9th Cir. 1980) (trial judge has wide 
discretion to determine whether evidence supported by proper foundation), cert, denied, 101 S. Ct. 1399 
(1981); United States v. Holmes, 632 F.2d 167, 169 (1st Cir. 1980) (per curiam) (trial judge has discre
tion to admit potentially inflammatory photographic evidence); United States v. Brewer. 630 F.2d 795, 
802 (10th Cir. 1980) (trial judge has discretion to determine authenticity and relevancy of evidence); 
United States v. Lampson, 627 F.2d 62, 66 (7th Cir. 1980) (per curiam) (trial judge has discretion to 
exclude irrelevant testimony).

1867. See. e.g., United States v. Goldfarb. 643 F.2d 422, 434 (6th Cir.) (no abuse of discretion in 
denying defendant’s motion for mistrial when government’s cross-examination of character witness 
implicated defendant in illegal activity not at issue in trial), cert, denied, 50 U.S.L.W. 3246 (U.S. Oct. 6, 
1981); United States v. Winley, 638 F.2d 560, 563 (2d Cir. 1981) (no abuse of discretion in limiting 
defendant’s cross-examination of government’s principal witness who was defendant's accomplice); 
United States v. Bright, 630 F.2d 804, 817 (Sth Cir. 1980) (no abuse of discretion in limiting scope of 
cross-examination when defendant allowed sufficient questioning to satisfy sixth amendment); United 
States v. Gray, 626 F.2d 494, 500 (5th Cir. 1980) (no abuse of discretion or violation of defendant’s sixth 
amendment right to confrontation in limiting cross-examination when probative value of evidence out
weighed by risks inherent in exposing ongoing government investigations), cert, denied. 449 U.S. 1091 
(1981).

1868. See, e.g.. United States v. Baker, 638 F.2d 198, 203 (10th Cir. 1980) (no abuse of discretion for 
court to suggest, but not require, that defense counsel limit attack on credibility of government wit
nesses during closing arguments); United States v. Newman, 628 F.2d 362, 365-66 (Sth Cir. 1980) (no 
abuse of discretion for court to refuse replay of evidence tapes during defense counsel’s closing argu
ment when defense had full and fair opportunity to discredit tapes during trial); United States v. 
Bigeleisen, 625 F.2d 203, 210 (8th Cir. 1980) (abuse of discretion for court to allow government to make 
comments during closing arguments not reasonably inferable from evidence in record).

1869. Fed. R. Crim. P. 11(e) (acceptance of guilty plea discretionary with trial court); see United 
States v. Moore, 637 F.2d 1194, 1196 (8th Cir. 1981) (per curiam) (no abuse of discretion when trial 
judge rejected guilty plea without explanation or without conducting voir dire of defendant before or 
after rejecting argument); United States v. Adams, 634 F.2d 830, 835 (5th Cir.) (no abuse of discretion 
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trial.* 1870 1871 Control over the scope of cross-examination sometimes conflicts with 
the defendant's sixth amendment right of confrontation.1872 1873 Similar constitu
tional constraints may limit a trial court’s discretion in enforcing its sanctions. 
For example, this term in United States v. Davis'813 the Fifth Circuit reversed, 
as an abuse of discretion, a trial judge’s decision to exclude defense witnesses 
as a sanction for the violation of a pretrial discovery order.1874 The court held 
that the sixth amendment forbids the exclusion of otherwise admissible evi
dence solely to enforce criminal discovery rules.1875

when trial judge rejected plea bargain because of defendant’s previous criminal record), cert, denied. 50 
U.S.L.W. 3248 (U.S. Oct. 6, 1981).

The trial judge’s discretion also extends under Federal Rule of Criminal Procedure 32(d) to with
drawal of guilty pleas Fed. R. Crim. P. 32(d). Before sentencing, the trial judge has broad discretion 
to permit withdrawal of a guilty plea, although such plea may be withdrawn after sentencing only to 
correct manifest injustice. /iZ

1870. See, e.g., United States v. Phillips, 640 F.2d 87, 92 (7th Cir.) (no abuse of discretion in denying 
motion for continuance when defense counsel’s affidavit stated that continuance necessary for effective 
representation), cert, denied, 101 S. Ct. 2331 (1981); United States v. Cross, 638 F.2d 1375, 1378 (5th 
Cir. 1981) (no abuse of discretion in denying motion for continuance to repair damaged attorney-client 
relationship when no evidence in record of damage to relationship); United States v. Gunter, 631 F.2d 
583. 588 (8th Cir. 1980) (no abuse of discretion in granting continuance to enable prosecution to present 
additional identification evidence after chief prosecution witness made unexpected equivocal in-court 
identification); United States v. Phillips, 630 F.2d 1138, 1142-46 (6th Cir. 1980) (no abuse of discretion 
in denying continuance to secure testimony of insane alleged coconspirator when psychiatric testimony 
indicated that coconspirator would not be competent to testify for at least three months, that cocon
spirator might assert fifth amendment rights even if competent, and that testimony might be unfavora
ble to defendant); United States v. Brewer, 630 F.2d 795, 802 (10th Cir. 1980) (no abuse of discretion in 
denying continuance to avoid possible prejudicial effect of trying case piecemeal before ailing trial 
judge when no manifest injustice to defendant occurred); United States v. Badwan, 624 F.2d 1228, 1231 
(4th Cir. 1980) (no abuse of discretion in denying continuance based on complexity of evidence in tax 
fraud case when defense counsel silent at setting of trial date and when defendants did not show 
prejudice); United States v Sandoval-Villalvazo, 620 F.2d 744, 748 (9th Cir. 1980) (no abuse of discre
tion in denying continuance to secure witness when earlier continuance had not produced witness and 
defendant subsequently did not subpoena witness).

1871. See, e.g.. United States v. Halbert, 640 F.2d 1000, 1009-10 (9th Cir. 1981) (per curiam) (no 
abuse of discretion to deny defendant’s motion to proceed pro se when defendant had assistance of 
counsel and motion would result in hybrid representation); United States v. Bottom, 638 F.2d 781. 784 
(5th Cir. 1981) (no abuse of discretion when trial judge on own motion directed verdict of not guilty on 
several charges to avoid further deliberations and mistrial after jury had found defendant guilty on 
other charges); United States v. Tapia, 631 F.2d 1207, 1209 (5th Cir. 1980) (abuse of discretion when 
trial judge refused to consider need for interpreter when defendant’s command of English obviously in 
doubt); United States v. Andreen, 628 F.2d 1236, 1250 (9th Cir. 1980) (no abuse of discretion for trial 
court to hear verdict in codefendant’s case prior to completion of closing arguments in defendant’s case 
when defense counsel did not object and defendant not prejudiced); United States v. Berrojo, 628 F.2d 
368, 370 (5th Cir. 1980) (per curiam) (no abuse of discretion to take judicial notice of fact at any time 
during proceeding even after close of government’s case); United States v. Wright, 627 F.2d 1300, 1307 
(D C Cir. 1980) (no abuse of discretion to require that insanity defense be raised even if defense does 
not raise).

1872 See Burr v. Sullivan, 618 F.2d 583, 587 (9th Cir. 1980) (although scope of cross-examination 
generally discretionary, trial judge may not unduly restrict so as to violate confrontation clause).

1873. 639 F.2d 239 (5th Cir. 1981).
1874. Id. at 245. In Davis, the defense attempted to call two character witnesses to impeach a key 

prosecution witness. Id. at 241.
1875. Id. at 243.
1876. See Mitchell v. Engle, 634 F.2d 353, 353 (6th Cir. 1980) (per curiam) (no abuse of discretion in 

allowing defendant to wear jail clothing during trial when defendant not compelled to do so; presump
tion of innocence not tainted); United States v. Cabra, 622 F.2d 182, 185 (5th Cir. 1980) (abuse of 
discretion to impound notes taken by defense counsel’s paralegal when based on mistaken assumption 
that paralegal’s notes challenged validity of official transcript); Labbe v. Berman, 621 F.2d 26, 28 (1st 

The trial judge also has discretion over the physical circumstances at 
trial,1876 such as security measures1877 and trial spectators.1878 The Supreme 
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Court has held that the sixth amendment does not forbid exclusion of the pub
lic from criminal proceedings, leaving to the trial judge’s discretion the deci
sion to close pretrial hearings.1877 1878 1879 Last term, however, in Richmond 
Newspapers, Inc. v. Virginia,1880 the Court limited the judge’s discretion to bar 
public access to the trial itself. Stating that the first amendment guarantees the 
public’s right to attend criminal trials,1881 Chief Justice Burger, writing for a 
plurality of the Court, concluded that a trial judge may close a trial only on the 
basis of an overriding interest articulated in the findings.1882 The Chief Jus
tice, however, declined to define the circumstances that permit a closed 
trial,1883

Cir 1980) (no abuse of discretion in ordering defendant’s family not to sit with defendant or directly 
behind him during trial for murdering family member; presumption of innocence not tainted).

1877. See United States v. Garcia, 625 F.2d 162, 167-68 (7th Cir.) (no abuse of discretion in requir
ing inmate witnesses for defense to remain handcuffed while testifying when need for security out
weighed potential prejudice and steps taken to deflect jury’s attention from handcuffs), cert denied, 449 
U.S. 923 (1980).

1878. The trial judge has discretion to preclude nonparty witnesses from the courtroom to prevent 
them from hearing the testimony of other witnesses. Fed R Evid. 615. The judge must sequester 
nonparty witnesses, however, on demand of the defendant. Id.

1879. Gannett Co. v. DePasquale, 443 U.S. 368, 378 (1979); see United States v. Ferreboeuf, 632 
F.2d 832, 834 (9th Cir. 1980) (no error in failing to close pretrial suppression hearing to public when no 
extraordinary publicity about defendant’s case), cert, denied, 101 S. Ct. 1398 (1981).

1880. 448 U.S. 555 (1980) (plurality opinion).
1881. Id. at 580 (Burger, C.J., with White & Stevens, JJ.).
1882. Id. at 581.
1883. Id. at 581 n.18.
1884. See Fed. R. Crim. P 43 (defendant shall be present at every stage of trial unless right to 

presence waived). The Supreme Court has upheld the constitutionality of rule 43. Taylor v. United 
States, 414 U.S. 17, 18 (1973) (per curiam).

1885. 596 F.2d 137 (5th Cir. 1979).
1886. Id. at 139-40.
1887. Id. at 139.
1888. 639 F.2d 896 (2d Cir 1981).
1889. Id. at 903-04.
1890. Id.
1891. Id.
1892. 28 U.S.C. § 636(b)(1)(C) (1976); see Braxton v. Estelle, 641 F.2d 392, 397 (Sth Cir. 1981) (per 

The trial judge’s discretion is similarly narrow in deciding whether to con
duct a trial in the defendant’s absence.1884 In 1979, the Fifth Circuit held in 
United States v. Benavides™*5 that the trial court had abused its discretion 
when it determined only that defendants’ absence was voluntary and failed to 
consider means of securing the defendants’ presence before proceeding with 
the trial without them.1886 In so holding, the court emphasized the importance 
of safeguarding a defendant’s right to be present at trial.1887 This term, how
ever, in United States v. Reed,1888 the Second Circuit held that the trial court 
did not abuse its discretion when the judge started a trial when the defendant 
was absent.1889 In Reed, the voluntary nature of the defendant’s absence did 
not serve as the sole reason for commencement of trial.1890 Rather, the court 
already had adjourned the proceeding once to avoid a trial in absentia, the 
government had difficulty in rescheduling its foreign and out-of-state wit
nesses, and codefendants were ready to proceed.1891

A trial judge may adopt a magistrate’s findings of fact and recommenda
tions.1892 Last term in United States v. Raddatz,xw the Supreme Court em
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ployed the test articulated in Mathews v. EldridgeXWA to decide a due process 
challenge to a trial judge’s decision to accept the credibility assessments of a 
magistrate.1893 1894 1895 The Raddatz Court considered three factors in determining 
whether this use of a magistrate’s findings satisfies due process: (1) the private 
interests affected; (2) the risk of an erroneous determination by reason of the 
process accorded and the probable value of added procedural safeguards; and 
(3) the public interest and administrative burden that additional procedures 
would involve.1896 The Court concluded that due process does not require that 
the trial judge actually hear the challenged testimony before accepting the 
magistrate's findings.1897 This term in Louis v. Blackburn,1898 the Fifth Circuit 
reached the issue reserved in Raddatz, that is, whether the district court may 
reject a magistrate’s credibility findings without hearing testimony regarding 
the disputed findings.1899 In Blackburn the district court judge rejected a mag
istrate’s recommendation to grant a writ of habeas corpus on the ground that 
the petitioner’s guilty plea was involuntary.1900 On appeal, the Fifth Circuit 
reversed, ruling that when the constitutional rights of a criminal defendant are 
implicated, a district court judge may not reject the magistrate’s credibility 
choices without personally hearing the live testimony of the witnesses whose 
testimony is determinative.1901 The court stressed that the probable value of 
an additional hearing—the second of the three Raddatz factors—was the “cru
cial” consideration that altered the due process balance in favor of requiring 
additional procedures.1902

curiam) (trial judge did not err in adopting magistrate’s recommendations without first allowing de
fendant to file objections).

1893. 447 U.S. 667 (1980).
1894. 424 U.S. 319 (1976).
1895. 447 U.S. at 677-81. In Raddatz the defendant claimed that the district judge’s determination of 

contested credibility assessments without hearing live testimony violated the due process clause of the 
fifth amendment, Id. at 677.

1896. Id. at 677-84.
1897. Id. at 680. The Court held that the statutory scheme affords adequate protection to the de

fendant’s due process interests by allowing the judge personally to hear the testimony when he deems 
necessary. Id.

1898. 630 F.2d 1105 (5th Cir. 1980).
1899. Id. at 1108-09.
1900. Id. at 1107.
1901. Id. at 1110.
1902. Id. at 1109-10; cf. United States v. Turner, 628 F.2d 461, 465 (5th Cir. 1980) (trial court’s 

rejection of magistrate’s credibility findings not clearly erroneous when trial court conducted de novo 
hearing, took testimony, and reviewed magistrate’s report).

1903. See. eg., United States v. Pappas, 639 F.2d 198, 201 (10th Cir. 1980) (no abuse of discretion in 
excluding court reporter and attorneys from part of voir dire, although practice disfavored); United
States v Baker. 638 F.2d 198, 201 (10th Cir 1980) (no abuse of discretion in refusing to ask defense 
counsel’s specific questions as part of voir dire when trial judge’s questions sufficient); United States v. 
Sarris, 632 F.2d 1341, 1343 (5th Cir 1980) (per curiam) (no abuse of discretion in not providing counsel 
with jury list prior to morning of trial and in requiring defense and prosecution to exercise peremptory 
challenges simultaneously when such procedures did not deny defendant fair trial); United States v. 
Ferreboeuf, 632 F.2d 832, 835 (9th Cir. 1980) (no abuse of discretion in refusing to permit defense 
counsel to conduct “recollection test” as part of voir dire when voir dire questions sufficient to test jury 
for bias or partiality), ceri, denied, 101 S. Ct. 1398 (1981); United States v. Hopkinson, 631 F.2d 665, 
667-68 (lOtn Cir. 1980) (no abuse of discretion in limiting scope of voir dire to avoid intrusion into 
matters related to other offenses when trial judge’s questions adequate to test juror qualifications), cert, 
denied, 101 S. Ct. 1489 (1981); United States v. Phillips, 630 F.2d 1138, 1148 (6th Cir. 1980) (no abuse 

The trial judge has broad discretionary power over the jury, including jury 
selection1903 and control of the jury at trial1904 or during its deliberations.1905 
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The trial judge has broad discretion in controlling the content of jury instruc
tions.1905 1906 This term in Carter v. Kentucky,1907 however, the Supreme Court 
limited that discretion by holding that a trial judge has a constitutional obliga
tion, upon proper request, to give a “no adverse inference” instruction when 
the defendant refuses to testify.1908 Comparing the lack of such an instruction 
to a trial court or prosecutor’s adverse comment on defendant’s silence, the 
Court said that to allow the jury to draw broad inferences of guilt from the 
defendant’s silence would severely penalize the defendant.1909 To reduce the 
jury’s speculation to a minimum, the Court concluded that, upon request, the 
trial judge must use the unique power of the jury instruction to protect the 
defendant’s fifth amendment constitutional privilege against self

of discretion in refusing to strike for cause al! jurors exposed to pretrial publicity when juror able to 
render impartial verdict); United States v. Loucas, 629 F.2d 989, 992 (4th Cir 1980) (no abuse of 
discretion in refusing to strike for cause jurors who sat on prior similar cases when defendant failed to 
demonstrate actual prejudice), cert, denied, 101 S. Ct. 1738 (1981); United States v. Provenzano, 620 
F.2d 985, 996 (3d Cir.) (no abuse of discretion in failing to excuse for cause challenged venireman 
exposed to pretrial publicity when publicity not presumptively prejudicial as matter of law and when 
defense failed to demonstrate substantial prejudice), cert, denied, 449 U.S. 899 (1980).

1904 See, eg., United States v. Winley, 638 F.2d 560, 563 (2d Cir. 1981) (no abuse of discretion in 
dismissing juror who disobeyed judge’s instructions not to speak to parties or attorneys); United States 
v Rhodes, 631 F.2d 43, 45-46 (5th Cir. 1980) (no abuse of discretion in allowing jurors to take notes at 
trial for use during deliberations even though court should have instructed jury on use of notes during 
deliberations); United States v. Provenzano, 620 F.2d 985, 997 (3d Cir.) (no abuse of discretion in 
failing to dismiss jurors discovered smoking marijuana during sequestration when no actual prejudice 
to defendant demonstrated), cert, denied. 449 U.S. 899 (1980).

1905. See. e.g., United States v. Cotton, 646 F.2d 430, 434 (10th Cir.) (no abuse of discretion in 
failing to reread previously given instructions to comply with jury’s request for clarification when 
neither counsel objected), cert, denied, 50 U.S.L.W. 3248 (U.S. Oct. 6, 1981); United States v Pimental, 
645 F.2d 85, 87 (1st Cir. 1981) (no abuse of discretion in advising jury to rely on memory and refusing 
to reread testimony when court expressed fear of unbalanced testimonial emphasis, gave jury reason
able advice, and told jury further clarification possible); United States v. Lang, 644 F.2d 1232, 1239 (7th 
Cir.) (no abuse of discretion in rereading original instructions rather than those requested by defense 
when defense did not question correctness of original instructions), cert, denied, 50 U.S.L.W. 3249 (U.S. 
Oct. 6, 1981); United States v. Winley, 638 F.2d 560, 561 (2d Cir. 1981) (no abuse of discretion in 
discharging deadlocked jury and declaring mistrial when trial judge in best position to determine worth 
of further deliberations).

1906. See. e.g.. United States v. Anderson, 642 F.2d 281, 286 (9th Cir.) (no abuse of discretion in 
waiting until conclusion of evidence to instruct jury on admissibility of hearsay statements of coconspir
ators), cert, denied, 50 U.S.L.W. 3275 (U.S. Oct. 13, 1981); United States v. Hart, 640 F.2d 856, 860 (6th 
Cir.) (no abuse of discretion in giving reasonable doubt instruction rather than instruction offered by 
counsel), cert, denied, 50 U.S.L.W. 3247 (U.S. Oct. 6, 1981); United States v Webster, 639 F.2d 174, 
181-82 (4th Cir. 1981) (no abuse of discretion in presenting jury instruction when judge provided over
view, gave summary, and added details); Bumpus v. Gunter, 635 F.2d 907, 910 (1st Cir. 1980) (no abuse 
of discretion in giving objectionable reasonable doubt instruction; not constitutional error when within 
reasonable range of expression); Davis v. McAllister, 631 F.2d 1256, 1260 (5th Cir. 1980) (no abuse of 
discretion in mere failure to follow Standard Jury Instructions when trial court’s own instructions suffi
ciently stated law); United States v. Bright, 630 F.2d 804, 821-23 (5th Cir. 1980) (no abuse of discretion 
in not charging jury with language suggested by counsel, as long as charge, taken as whole, correctly 
stated law); United States v. Smith, 629 F.2d 650, 653 (10th Cir. 1980) (no abuse of discretion in failing 
to inform defense counsel that requested instruction would be given when party not substantially mis
led in formulating and arguing defense); United States v. Indorato, 628 F.2d 711, 720 (1st Cir.) (no 
abuse of discretion in refusing to give requested “consciousness of guilt" instruction when trial court’s 
charge thorough, accurate, and clear), cert, denied, 449 U.S. 1016 (1980); United States v. Alvarez, 626 
F.2d 208, 211 (1st Cir. 1980) (no abuse of discretion in giving conspiracy charge disapproved of by 
another court of appeals).

1907. 101 S. Ct. 1112 (1981).
1908. /d. at 1122.
1909. Id. at 1119.
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incrimination.1910
The trial judge may encourage jurors to reach a unanimous verdict,1911 but 

may not persuade them to relinquish individual conclusions based on the evi
dence and law presented at trial.1912 Appellate courts have expressed particu
lar concern that a judge who gives a supplemental charge or an Allen 
charge,1913 in an attempt to break a deadlocked jury, might impermissibly co
erce a juror to agree with the majority position of the jury for the sake of 
reaching a verdict.1914 This term defendants challenged supplemental jury 
charges on the ground that either the contents of the charges or the circum
stances under which the charges were delivered exceeded permissible 
limits.1915

1910. Id at 1120; cf. United States v. Ford. 642 F.2d 77, 79 (4th Cir.) (“no adverse inference” in
struction did not prejudice defendant after defendant asserted fifth amendment to refuse to testify when 
called as witness for codefendant), cert, denied, 101 S. Ct. 1996 (1981); United States v. Metz, 625 F.2d 
775, 779 (8th Cir 1980) (“no adverse inference” instruction did not prejudice defendant when defense 
counsel did not request such instruction and offered no objection to it), cert, denied, 50 U.S.L.W. 3247 
(U.S. Oct. 6, 1981).

1911. See Allen v. United States, 164 U.S 492, 501 (1896) (judge may admonish jury to reconsider 
decision; object of jury system to obtain unanimous verdict by comparison of individual views).

1912. See Jenkins v. United States. 380 U.S. 445. 446 (1965) (judge may not coerce jurors into sur
rendering views about case conscientiously held).

1913. The Supreme Court first approved such instructions in Allen v. United States, 164 U.S. 492 
(1896), and described them as follows:

[IJn a large proportion of cases absolute certainty could not be expected; that although the 
verdict must be the verdict of each individual juror, and not a mere acquiescence in the con
clusion of his fellows, yet they should examine the question submitted with candor and with a 
proper regard and deference to the opinions of each other; that it was their duty to decide the 
case if they could conscientiously do so; that they should listen, with a disposition to be con
vinced. to each other’s arguments; that, if much the larger number were for conviction, a 
dissenting juror should consider whether his doubt was a reasonable one which made no 
impression upon the minds of so many men, equally honest, equally intelligent with himself. 
If, upon the other hand, the majority was for acquittal, the minority ought to ask themselves 
whether they might not reasonably doubt the correctness of a judgment which was not con
curred in by the majority.

Id at 501.
1914. See United States v. Beattie, 613 F.2d 762, 764 (9th Cir.) (trial court’s use of Alien charge must 

be examined in light of all circumstances to determine whether impermissibly coercive), cert, denied. 
446 U.S. 982 (1980). The Allen charge has been disapproved by the Third, Ninth, and D C. Circuits. 
Id at 766 (Browning, J., concurring) (citing United States v. Silvern, 484 F.2d 879, 882 (7th Cir. 1973) 
(en banc); United States v. Thomas, 449 F.2d 1177, 1187 (D C. Cir. 1971) (en banc); United States v. 
Fioravanti, 412 F.2d 407, 417 (3d Cir. 1969)).

In the Seventh Circuit, the only deadlock instruction permitted is that announced in United States v. 
Silvern, 484 F.2d 879 (7th Cir. 1973) (en banc). Silvern requires that the deadlock instruction meet 
specific timing and language requirements. Id. at 883. This term in United States v. Brown, 634 F 2d 
1069 (7th Cir. 1980) (per curiam), the Seventh Circuit reversed a district court that first gave the Silvern 
instruction at deadlock because the Silvern timing requirement provides that the court must first give 
the deadlock instruction before the jury retires. Id. at 1069-70.

1915. See, eg, United States v. Valencia, 645 F.2d 1158, 1167 (2d Cir 1980) (modified Allen charge 
permissible when language practically identical to that approved by Second Circuit and court in
structed jurors not to surrender any views conscientiously held), cert, denied, 50 U.S.L.W. 3249 (U.S. 
Oct. 6, 1981); United States v. Bottom, 638 F.2d 781, 787-88 (5th Cir. 1981) (modified Allen charge 
permissible when language in charge similiar to that approved by Fifth Circuit and when circumstances 
surrounding charge not coercive); United States v. Smith. 635 F.2d 716, 721 (8th Cir. 1980) (premature 
Allen charge permissible when content of charge, length of deliberation following charge, and total 
time ofjury deliberations not indicative of coercion); United States v. Baker, 633 F.2d 696, 698 (5th Cir. 
1980) (Allen charge permissible when instruction neither coercive nor prejudicial and when no deadline 
set on length of deliberations); United States v. Williams, 624 F.2d 75, 76 (9th Cir. 1980) (Allen charge



692 The Georgetown Law Journal [Vol. 70:651

The Supreme Court’s decision in Bratfield v. United States'916 prohibits a 
federal trial judge from asking a deadlocked jury to disclose the numerical 
division of its votes.* 1916 1917 Although the Court has not decided whether the Bras
field rule is applicable to state trials,1918 the Fourth Circuit has held that the 
rule does not apply to the states because it is based on the Supreme Court’s 
supervisory power over the federal courts rather than on any constitutional 
provision.1919 This term in Cornell v. Iowa,'920 the Eighth Circuit followed the 
Fourth Circuit and dismissed a petition for habeas corpus based upon a state 
court’s inquiry into the numerical division of votes.1921

included in original jury instructions permissible when timing of charge less coercive than supplemen
tal charge given upon deadlock).

1916. 272 U.S. 448 (1926).
1917. Id at 450. The Court requires automatic reversal because such an inquiry is “coercive.” Id.
1918. For a discussion of state and federal court decisions on the Brasfield rule, see Ellis v. Reed, 596 

F.2d 1195, 1197-99 (4th Cir.), cert, denied, 444 U.S. 973 (1979).
1919. Id at 1197-98. Federal jurisdiction was based on the defendant’s request for a writ of habeas 

corpus. Id at 1196.
1920. 628 F.2d 1044 (8th Cir. 1980).
1921. Id at 1047.
1922. See. eg. United States v. Kenny, 645 F.2d 1323. 1343 (9th Cir 1981) (no abuse of discretion in 

denying motion for new trial based on newly discovered evidence when trial court reasonably found 
that evidence not newly discovered, movant not diligent in securing evidence, and evidence not likely to 
produce acquittal on retrial); United States v. Lincoln, 630 F.2d 1313, 1319 (8th Cir 1980) (no abuse of 
discretion in denying motion for new trial based on ground that verdict contrary to weight of evidence 
when court reasonably found that evidence heavily favored verdict); United States v. Brewer, 630 F.2d 
795. 802-03 (10th Cir. 1980) (no abuse of discretion in denying motion for new trial based on newly 
discovered evidence when new evidence unlikely to produce different result at retrial); United States v. 
Geders, 625 F.2d 31, 32-33 (5th Cir. 1980) (no abuse of discretion in denying motion for new trial based 
on newly discovered evidence when such evidence immaterial and jury verdict unaffected).

1923. See. eg., United States v. Bagley, 641 F.2d 1235, 1240 (9th Cir.) (no abuse of discretion in 
denying motion for mistrial based on prejudicial impact of evidence on dismissed counts when evi
dence admissible on other counts and when evidence on other counts more than sufficient to support 
conviction), cert, denied. 50 U.S.L.W. 3300 (U.S. Oct. 20, 1981) United States v. Phillips, 640 F 2d 87, 
91-92 (7th Cir.) (no abuse of discretion in denying motion for mistrial based on prejudicial impact of 
codefendant’s change of plea to guilty during trial when curative instruction given and evidence by 
itself convincing), cert, denied, 101 S. Ct. 2331 (1981); United States v. Winley, 638 F 2d 560, 561 (2d 
Cir. 1981) (no abuse of discretion in declaring mistrial after jury reported deadlock for second time 
when trial judge in best position to decide whether further deliberations fruitful); United States v. 
Escalante, 637 F.2d 1197, 1202-04 (9th Cir.) (no abuse of discretion in denying motion for mistrial 
based on improper admission of highly prejudicial testimony when testimony subsequently stricken 
and curative instruction given), cert, denied, 449 U.S. 856 (1980); United States v. Kirkland, 637 F.2d 
654, 656 (9th Cir. 1980) (no abuse of discretion in denying motion for mistrial based on prosecutor’s 
improper remarks during closing argument when curative instruction given and when evidence against 
defendant strong, direct, and corroborated); United States v. Payne. 635 F.2d 643, 646 (7th Cir 1980) 
(no abuse of discretion in failing to declare mistrial sua sponte upon codefendants' change of plea to 
guilty and when curative instruction given), cert, denied, 101 S. Ct. 2050 (1981); United States v. 
Thomas, 632 F.2d 837, 841-44 (10th Cir.) (no abuse of discretion in denying motion for mistrial based 
on juror's question about possible reprisal from defendant when court carefully evaluated statement 
and concluded impact not serious), cert, denied, 449 U.S. 960 (1980); Cherry v. Director. State Bd. of 
Corrections, 635 F.2d 414, 418-20 (5th Cir.) (no abuse of discretion in declaring mistrial based on 
manifest necessity arising from juror’s sudden and unavoidable absence when judge discussed matter 
with attorneys, confirmed information regarding death, and ruled in accordance with precedent), cert, 
denied, 50 U.S.L.W. 3247 (U.S. Oct. 6, 1981); United States v. Cawley, 630 F.2d 1345, 1348-49 (9th Cir. 
1980) (no abuse of discretion in declaring mistrial based on manifest necessity arising from jury dead
lock when defense counsel did not timely object); United States v. Metz, 625 F.2d 775, 778 (8th Cir. 

Post-trial Proceedings. The trial judge’s broad discretion to control the
judicial process extends to post-trial proceedings. Thus, a trial judge has dis
cretion to grant a new trial,1922 deciare a mistrial,1923 and extend the time for 
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filing a notice of appeal.1924 The trial judge’s discretion in sentencing receives 
considerable deference as long as the sentence he imposes is within the statu
tory limits.1925 This discretion also authorizes the trial judge to revoke proba
tion1926 and to reduce sentences.1927

1980) (no abuse of discretion in denying motion for mistrial based on codefendant counsel’s prejudicial 
remarks when remarks limited to opening statement and curative instruction given), cert, denied, 50 
U.S.L.W. 3247 (U.S. Oct. 6. 1981); United States v. Poitier, 623 F.2d 1017, 1024 (5th Cir 1980) (no 
abuse of discretion in denying motion for mistrial based on government's noncompliance with discov
ery order when nondisclosure harmless error); United States v. Duzac, 622 F.2d 911, 913 (5th Cir.) (no 
abuse of discretion in denying motion for mistrial based on discovery during trial of juror’s personal 
prejudice because voir dire proper time for discovering such prejudice), cert, denied. 449 U.S. 1012 
(1980). But cf. United States v. Smith, 621 F.2d 350. 351-52 (9th Cir. 1980) (trial judge may not declare 
mistrial based on manifest necessity without first considering alternatives to declaring mistrial because 
otherwise double jeopardy might result), cert, denied. 449 U.S. 1087 (1981).

1924. See United States v. Quimby, 636 F.2d 86, 89 (5th Cir. 1981) (per curiam) (trial court has 
discretion to extend time for filing motion for appeal by finding excusable neglect implicitly when 
ruling on motion to allow appeal in forma pauperis).

1925. See United States v. Vasquez, 638 F.2d 507, 523 n.8 (2d Cir. 1980) (sentence within statutory 
limits not reviewable when not based on improper considerations or incorrect information and no man
ifest abuse of discretion); United States v. Ledesma, 632 F.2d 670, 679 (7th Cir. 1980) (sentence within 
statutory limits will not be overturned except on plain showing of gross abuse); cf. United States v. 
Kenny. 645 F.2d 1323, 1348 (9th Cir. 1981) (no abuse of discretion in considering letter from Acting 
Secretary of Navy at sentencing when letter not ex parte communication from prosecutor but rather 
from outsider, wlien defendant informed of letter at sentencing, and when letter contained no actual 
sentence recommendations); United States v. Larios, 640 F.2d 938, 941-42 (9th Cir. 1981) (although no 
abuse of discretion in considering evidence from illegal search and seizure in sentencing, sentencing 
judge did abuse discretion by not adequately familiarizing himself with case); United States v. Sampol. 
636 F.2d 621, 678 (D.C. Cir. 1980) (per curiam) (no abuse of discretion for sentencing court to consider 
defendant’s guilty plea and cooperation with government when imposing sentence); United States v. 
Ford. 632 F 2d 1354, 1380 (9th Cir. 1980) (no abuse of discretion for trial judge to act promptly to 
correct misspoken sentence when defendant has not started serving sentence), cert, denied. 101 S. Ct. 
1399 (1981); United States v. May, 622 F.2d 1000, 1004 (9th Cir. 1980) (no abuse of discretion in 
refusing to sentence youths under Federal Youth Correction Act when sentencing judge properly con
sidered treating youths under Act). But cf. Lonberger v. Jago, 635 F.2d 1189, 1193 (6th Cir. 1980) (trial 
judge may not consider prior invalid conviction to enhance sentence); United States v. Green, 630 F 2d 
566. 568-69 (8th Cir.) (per curiam) (criminal contempt sentences imposed under 18 U.S.C. § 401 subject 
to special review on appeal), cert, denied, 449 U.S. 904 (1980).

1926. See United States v. Torrez-Flores, 624 F.2d 776, 780-81 (7th Cir. 1980) (trial court’s revoca
tion of probation will not be disturbed absent clear showing of abuse of discretion).

1927. See United States v. Bedrosian, 631 F.2d 582, 583 (Sth Cir. 1980) (per curiam) (decision to 
grant or deny motion for reduction of sentence within discretion of trial court; no abuse of discretion in 
denying motion based on ground that defendant’s pregnant fiancee needed him).

1928. A federal judge is statutorily authorized to order summarily the confinement of such a witness 
until the witness agrees to provide the information, provided that the penalty does not exceed either the 
length of the proceeding or 18 months. 28 U.S.C. § 1826 (1976); see United States v Richardson. 638 
F.2d 1189, 1189 (9th Cir. 1980) (per curiam) (immunized witness committed to federal custody until he 
testified before grand jury or for duration of grand jury, but for no longer than 18 months). If the court 
grants immunity coextensive with the constitutional privilege against self-incrimination, the defendant 
may not lawfully refuse to testify and may be summarily found in contempt of court for failing to 
testify See Brown v. United States, 359 U.S. 41, 45-47 (1959) (witness granted complete immunity 
before grand jury has unqualified duty to answer questions and may not plead fifth amendment for 
duration of grand jury proceeding).

1929. See Shillitani v. United States, 384 U.S. 364, 368-70 (1966) (imprisonment for contempt must 
be viewed as remedial and sanctions civil if court conditions release on contemnor’s willingness to 

Civil and Criminal Contempt. Federal courts may impose civil contempt
sanctions on witnesses who refuse to comply with a court order to testify or to 
provide evidence in court or before a grand jury.1928 Civil contempt sanctions 
are remedial in nature, designed to enforce compliance with court orders 
rather than to punish contumacious behavior.1929 The civil contempt sanction 
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becomes unenforceable when the purpose of the sanction is accomplished or 
becomes impossible to accomplish.1930 The imposition of a civil contempt ac
tion does not constitute a facet of the original cause of action, and thus inter
locutory appeal is normally unavailable because civil contempt orders are not 
deemed final orders under federal law.1931 Although jury trial and indictment 
are not required prior to the imposition of civil contempt sanctions,1932 the 
contemnor still must be afforded due process of law, including ample notice 
and opportunity to be heard.1933 The circumstances of a particular case deter
mine what constitutes sufficient notice and opportunity.1934

testify; two-year prison sentence imposed to coerce testimony of contemnor constitutes civil contempt 
sanction when so conditioned).

1930. See id. at 370-72 (civil contempt sanction of two years’ conditional imprisonment for refusal to 
testify before grand jury becomes punitive and invalid when contemnor unable to comply with con
tempt order because grand jury discharged).

1931. 28 U.S.C. § 1291 (1976).
1932. See Shillitani v. United States, 384 U.S. 364, 365, 371 (1966) (conditional nature of civil con

tempt imprisonment justifies holding proceedings that lack safeguards of indictment and jury).
1933. See id.; In re Grand Jury Proceedings (Hutchinson), 633 F.2d 754, 756 (9th Cir. 1980) (recalci

trant witness entitled to notice and reasonable opportunity to prepare defense before being held in 
contempt).

1934. 633 F.2d at 756. In In re Grand Jury Proceedings (Hutchinson!. the defense exercised its oppor
tunity to present a defense prior to the contempt hearing, and, consequently, the court found that the 
contemnor had adequate opportunity to defend despite the short time interval between her refusal to 
provide information and the contempt hearing. Id.

1935. Fed. R. Crim. P. 42(a); see United States v. Wilson, 421 U.S. 309, 316 (1975) (summary crimi
nal contempt sanction available to support court’s authority when witness refused to comply with court 
order disrupted and frustrated ongoing trial); In re Chaplain, 621 F.2d 1272, 1276 (4th Cir.) (summary 
contempt available when defendant displayed pattern of potentially disruptive conduct), cert, denied, 
449 U.S. 834 (1980).

1936. Fed. R. Crim. P. 42(b); see United States v. Powers, 629 F.2d 619, 621 (9th Cir. 1980) (judge's 
confusion of criminal and civil contempt proceedings did not prejudice contemnor’s notice of criminal 
contempt charge or ability to prepare defense).

1937. 18 U.S.C. §402 (1976) (punishment limited to fine of $1000, imprisonment of up to six 
months, or both). If the contempt is committed in the presence of the court or in disobedience of a 
court order entered in suits prosecuted on behalf of the United States, the statute does not provide a 
specific limitation. Instead, the punishment may be imposed in conformity to the “prevailing usages at 
law.” Id.

1938 See United States v. Powers. 629 F.2d 619, 627 (9th Cir. 1980) (absence of “conditional lan
guage" factor indicating that sentence imposed for criminal contempt); United States v. North, 621 
F.2a 1255, 1263 (3d Cir.) (unconditional six month sentence indicated witness in criminal contempt), 
cert, denied, 449 U.S. 866 (1980).

Rule 42(a) of the Federal Rules of Criminal Procedure allows a federal 
judge to punish criminal contempt summarily when the judge certifies that the 
conduct was committed in his presence and when the behavior required imme
diate corrective action to restore the authority and dignity of the court.1935 
When such behavior occurs outside the courtroom, the federal rules provide 
that the conduct is punishable only upon notice that allows reasonable time for 
preparation of a defense.1936 If such out-of-courtroom contumacious behavior 
also constitutes a criminal offense under federal law or under the law of the 
state in which the conduct was committed, federal law limits the amount of 
fine and length of imprisonment that a federal trial court may impose.1937 
Criminal contempt sanctions, as separate causes of action, also are character
ized by fixed and unconditional sentences and fines.1938

Despite the difficulties in distinguishing between civil and criminal contempt 
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sanctions.1939 such distinctions are necessary because of the nature of each ac
tion has a significant effect on procedural remedies available to the contem- 
nor.1940 In distinguishing between civil and criminal contempt, the courts 
consider whether the penalty is remedial and is designed to secure perform
ance of an obligation, or consists of punitive unconditional fines or punish
ment.1941 This term appellate courts reprimanded two federal district judges 
for failing to specify the nature and basis of the contempt proceeding.1942

Judicial Misconduct. The trial court’s responsibility to conduct a fair
trial through the clear and orderly presentation of evidence obscures the line 
between valid judicial supervision and invalid judicial misconduct. A judge 
may question witnesses to clarify evidence, but such judicial participation may 
constitute reversible error if it appears to prejudice either party substan
tially.1943 A judge's statements during the trial must not convey the impression 
of bias toward either party during the trial.1944 A judge who comments on the

1939. See Gompers v. Bucks Stove & Range Co., 221 U.S. 418, 441 (1911) (because contempt sanc
tion neither wholly civil nor criminal, classification of particular act as belonging to either category 
often difficult).

1940. See id. at 444 (differences between two classes of proceedings involve substantial rights and 
constitutional privileges).

1941 Id at 441; see United States v. Powers, 629 F.2d 619, 627 (9th Cir. 1980) (contempt criminal 
when order did not contain conditional language, hearing not held until end of trial, judge obviously 
intended to punish witness, and order lacked purge clause); United States v. North, 621 F.2d 1255. 
1261-63 (3d Cir.) (contempt criminal when counsel discussed issue of jury trial, judge intended sentence 
to be unconditional, prisoner not held in local custody, and judge wished to punish witness when un
able to coerce testimony), cert, denied, 449 U.S. 866 (1980).

1942. See United States v. Powers, 629 F.2d 619, 629 (9th Cir. 1980) (urging district courts to specify 
particular nature of contempt proceeding and statutory authority upon which contempt predicated); 
United States v. North, 621 F.2d 1255, 1265 (3d Cir.) (same), cert, denied, 449 U.S. 866 (1980)

1943. See, eg., United States v. Medina-Verdugo, 637 F.2d 649, 653 (9th Cir. 1980) (judicial ques
tioning of witness not prejudicial when defendant asked questions to clarify facts and and jury advised 
that questions did not reflect judicial opinion); United States v. Robinson, 635 F.2d 981, 986 (2d Cir 
1980) (judicial questioning of witnesses not prejudicial when questions intended to clarify ambiguities 
and when jury instructed of duty to determine credibility); United States v. Gunter, 631 F.2d 583. 587- 
88 (8th Cir. 1980) (judicial questioning of witness not prejudicial when questions directed to clarify 
mechanics of stolen car deal, when court did not comment on evidence, and when jury instructed to 
disregard influence of questions); United States v. Swacker, 628 F.2d 1250. 1254 (9th Cir. 1980) (judi
cial questioning of witness not prejudicial when questions intended to clarify testimony and expedite 
examination and when jury carefully instructed to disregard any possibly suggested inference). United 
States v. Moore. 627 F.2d 830, 832 (7th Cir. 1980) (judicial questioning of witness not prejudicial when 
questioning not hostile or not likely to impair defendant’s right to fair trial), cert, denied. 101 S. Ct. 1360 
(1981); United States v. Price, 623 F.2d 587, 593 (9th Cir.) (judicial questioning of witnesses not preju
dicial when strong evidence of defendant’s guilt exists and cautionary instructions given), cert, denied. 
449 U.S. 1016 (1980); United States v. Middlebrooks, 618 F.2d 273, IKt-ll (5th Cir.) (judicial question
ing of witness not prejudicial when jury instruction given to correct doubt of witness’ credibility implied 
by questioning), cert, denied, 449 U.S. 984 (1980).

1944. See, eg.. United States v. Starnes, 644 F.2d 673, 681 (7th Cir.) (trial judge’s inquiry about 
possibility that defendants pleaded guilty not prejudicial when comments made out of hearing of jurv). 
cert, denied, 50 U.S.L.W. 3246 (U.S. Oct. 6, 1981); United States v. Greer, 643 F.2d 280, 282-83 (5th 
Cir.) (trial judge's intimidation of inexperienced defense counsel not prejudicial when counsel re
minded to refrain from questions not legally warranted or aimed at harassment or malicious injury), 
cert, denied, 50 U.S.L.W. 3248 (U.S. Oct. 6, 1981); United States v. Robinson. 635 F.2d 981, 984-85 (2d 
Cir. 1980) (judge’s criticisms of defense counsel not prejudicial when vast majority of remarks made 
outside hearing ofjury, only mild criticisms made in presence of jury, judge instructed jury that lawyers 
not on trial, and some remarks provoked by improper conduct of defense counsel); United States v. 
Jackson, 627 F.2d 1198, 1206-07 (D C. Cir. 1980) (trial judge’s admonishment of defense counsel to 
stop irrelevant line of questioning not prejudicial when such intervention did not breach appearance of 
judicial evenhandedness); Country v. Parratt, 623 F.2d 51, 52 (8th Cir. 1980) (per curiam) (judge’s 
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evidence at trial must avoid the appearance of advocacy.* 1945 1946 This term in 
Carter v. Kentucky^** the Supreme Court rejected the state’s argument that 
the defendant is prejudiced when a trial court instructs the jury not to draw 
any adverse inference from a defendant’s failure to testify in his own be
half.1947 Instead, the Court held that the fifth and fourteenth amendments re
quire a state trial judge, upon proper request, to minimize the danger that the 
jury will give evidentiary weight to a defendant’s failure to testify.1948

comment that jury likely to find defendant guilty at trial not prejudicial when comment made objec
tively); United States v. Abravaya. 616 F.2d 250, 252 (5th Cir. 1980) (trial judge’s comment during jury 
instruction on plea bargains not prejudicial when instruction merely helpful explanation of facts al
ready brought to jury’s attention by both sides and when neither counsel objected to instruction); cf. 
Brouillette v. Wood, 636 F.2d 215, 218 (8th Cir. 1980) (trial judge’s remarks did not improperly shift 
burden of proof to defendant to prove innocence when remarks and jury instructions, taken as whole, 
left no question that state bore burden of proving guilt), cert, denied, 101 S. Ct. 1766 (1981).

1945. See. e.g.. United States v. White, 645 F.2d 599, 603 (8th Cir. 1981) (trial judge did not empha
size defendant's failure to offer evidence in his defense by instructing jury that codefendant had offered 
alibi evidence); United States v. Baker, 638 F.2d 198, 203 (10th Cir. 1980) (trial judge did not advocate 
during closing arguments by commenting on defense counsel’s emphasis on credibility and by sug- 
testing that counsel concentrate on other portions of case); United Stales v. Sarris. 632 F.2d 1341. 1343- 

4 (5tn Cir. 1980) (per curiam) (trial judge did not advocate prosecution's case by instructing jury that 
use of informants constitutes accepted tool of law enforcement); United States v. Murzyn. 631 F.2d 525, 
535-36 (7th Cir. 1980) (trial judge did not prejudice defendant by improper remark when judge in
structed jury to ignore judicial opinion not supported by evidence), cert, denied. 101 S. Ct. 1373 (1981); 
United States v. Garcia, 625 F.2d 162, 166-67 (7th Cir.) (trial judge did not lead prosecution by sup
porting rulings with justifications other than those offered by parties), cert, denied. 449 U.S. 923 (1980).

1946. 101 S. Ct. 1112 (1981).
1947. Id. at 1120-21.
1948. Id. at 1121-22. The Court explicitly left open the issue whether failure to give a "no adverse 

influence” instruction could constitute harmless error. Id. at 1126.
1949. Fed. R. Crim. P 11(e)(1).
1950. See id. (court shall not participate in any plea discussions).
1951. 634 F.2d 830 (Sth Cir. 1981).
1952. Id. at 836. The trial judge violated rule 11(e)(1) by discussing the plea bargain with counsel 

before an agreement had been reached and by offering a plea bargain to the defendant on her own 
initiative. Id.

1953. Id. at 831.
1954. Id. at 831-32.
1955. Id. at 842. The Fifth Circuit based its decision on its supervisory power over the district 

courts Id. at 836. The court noted, however, that judicial participation in plea negotiations is prohib
ited as a constitutional matter when participation is so great as to render a guilty plea involuntarv. Id 
at 839.

Under rule 11(e)(1) of the Federal Rules of Criminal Procedure,1949 a judge 
who participates in plea-bargain discussions is guilty of judicial miscon
duct.1950 This term in United States v. Adams,1951 the Fifth Circuit considered 
the trial judge's participation in plea discussions so substantial that raised the 
rule 11(e)(1) violation sua sponte.1952 In Adams the defendant had pleaded 
not guilty after an unsuccessful plea discussion in which the trial judge partici
pated, but made no showing of actual prejudice in his trial or sentencing.1953 
The court held that the defendant was not entitled to a new trial, but was 
entitled to be resentenced before a different judge.1954 The court explained 
that a new sentencing hearing provided an important measure of protection 
against judicial participation in plea discussions without entailing substantial 
costs in judicial resources.1955

Even though judicial misconduct may deprive defendants of constitutional 
rights, the doctrine of judicial immunity usually shields a judge from civil suits 
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arising from such misconduct.1956 Nevertheless, judicial immunity will not bar 
civil actions when the judge acts without jurisdiction and the alleged judicial 
impropriety cannot be broadly interpreted as a “judicial act.”1957 This term in 
Harper v. Aferc/cle'958 the Fifth Circuit held that a judge was not immune for 
improperly incarcerating the plaintiff for contempt when the controversy did 
not center around a matter pending before the judge and the plaintiff was not 
before the judge in his official judicial capacity.1959

1956. See Stump v. Sparkman. 435 U.S. 349, 363-64 (1978) (despite unfairness to individual parties, 
proper administration of justice requires that judge have absolute immunity from civil suits for judicial 
acts); Keating v. Martin. 638 F.2d 1121, 1122 (Sth Cir. 1980) (per curiam) (although judge and counsel 
agreed to exclude defendant's evidence, doctrine of judicial immunity precludes defendant's claim 
against judge): Rheuark v. Shaw, 628 F.2d 297, 304-05 (5th Cir 1980) (despite failure of judge to 
appoint sufficient number of substitute court reporters, doctrine of judicial immunity protects judge 
absolutely from suit), cert, denied, 101 S. Ct. 1392 (1981).

1957. See Stump v. Sparkman, 435 U.S. 349, 356-57, 362-63 (1978) (judge who approved in ex parte 
proceeding mother’s petition to sterilize daughter within scope of judicial immunity because no clear 
absence of all jurisdiction in court of general jurisdiction and because decisions on such petitions judi
cial acts); Keating v. Martin, 638 F.2d 1121, 1122 (Sth Cir. 1980) (per curiam) (judge who met with 
counsel to exclude defendant’s evidence within scope of judicial immunity because actions well within 
jurisdiction); Rheuark v. Shaw, 628 F.2d 297, 304 (5th Cir. 1980) (judge who failed to appoint sufficient 
number of substitute court reporters within scope of judicial immunity because judicial act), cert, de
nied, 101 S. Ct. 1392 (1981).

1958. 638 F.2d 848 (5th Cir. 1981).
1959. Id. at 859.
1960. In re Murchison, 349 U.S. 133, 136 (1955).
1961. 28 U.S.C. § 144 (1976) (if party to proceeding in district court files proper affidavit that judge 

has personal bias or prejudice either against or in favor of party, judge shall recuse himself); id. § 455(a) 
(Supp. Ill 1979) (any United States justice, judge, or magistrate shall disqualify himself in any proceed
ing in which his impartiality might reasonably be questioned); see United States v. Martorano, 620 F.2d 
912, 919 (1st Cir.) (impartiality not in question when judge entertained motion for new trial in case over 
which he presided initially), cert, denied, 449 U.S. 952 (1980).

1962. 28 U.S.C. § 455(b) (1976).
1963 td. § 455(b)(1).
1964. Id. § 455(b)(2).
1965. Id. § 455(b)(3).
1966. Id. § 455(b). Section 455(b)(4) requires recusal only when the family member is a minor child.

Id. § 455(b)(4). Section 455(b)(5), however, requires recusal if a conflict of interest is presented with “a 
person within the third degree of relationship" to the judge or his spouse. Id. § 455(b)(5). This "degree 
of relationship” is calculated according to the civil law system. Id. § 455(d)(2).

1967. 639 F.2d 294 (5th Cir. 1981).

Recusal and Disqualification. Due process requires not only the absence
of judicial bias in the trial process but also the absence of the appearance of 
such bias.1960 Under sections 144 and 455(a) of Title 28 of the United States 
Code, a federal judge must recuse himself if judicial bias or prejudice exists or 
if reasonable questions arise about his impartiality.1961 Section 455(b) also 
lists specific instances in which a judge must recuse himself.1962 For example, 
a judge must recuse himself if he has personal knowledge of disputed eviden
tiary facts,1963 has served as a lawyer in the matter in controversy,1964 or is 
connected with the proceeding in another capacity, such as that of a material 
witness.1965 The judge also must recuse himself when he, his spouse, or a fam
ily member is a party to the proceeding, is acting as a lawyer in the proceeding, 
is likely to become a material witness, or has a financial interest in the out
come.1966 This term in United States v. Sonderup,1967 the Fifth Circuit held 
that the judge’s reading of a defendant’s presentence report prior to trial, with 
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the defendant’s written consent, did not create bias against the defendant suffi
cient to require disqualification under sections 144 and 455 or Federal Rule of 
Criminal Procedure 32(c)(1).*9*8

Section 144 and section 455 impose different procedures for judicial recusal. 
Under section 144, a party bears the burden of filing a legally sufficient affida
vit1969 stating facts establishing the presiding judge’s personal prejudice 
against the party.1970 The impermissible judicial bias or prejudice alleged in 
the affidavit must arise from an extrajudicial source.1971 The trial judge whose 
impartiality is challenged and who must consider the sufficiency of the allega
tions may consider only whether the allegations, if true, warrant disqualifica
tion, not whether the allegations are in fact true.1972

Recusal pursuant to section 455 is enforceable by the trial judge sua sponte 
or may be activated by motion of a party.1973 The judge ascertaining his own 
impartiality under section 455 may consider all of the facts known to him, 
including but not limited to the facts alleged in the affidavit, and must recuse 
himself if he finds his impartiality might reasonably be questioned.1974

PROSECUTORIAL MISCONDUCT

Prosecutors have a duty to seek justice and not merely convictions;1975 thus

1968. Id. at 296-97. Federal Rule of Criminal Procedure 32(c)(1) provides that “a judge may, with 
the written consent of the defendant, inspect a presentence report at any time.” Fed. R. Crim. P. 
32(c)(1).

1969. 28 U.S.C. § 144; see United States v. Sonderup. 639 F.2d 294, 297 (5th Cir. 1981) (not error for 
judge to continue to preside over case when § 144 affidavit insufficient).

1970. See 639 F.2d at 296-97 (section 144 affidavit alleging that judge biased as result of reading 
presentence report does not state sufficient facts when judge had written consent of defendant to ex
amine report).

1971 United States v. Grinnell Corp., 384 U.S. 563, 583 (1966) (alleged bias must stem from extraju
dicial source and result in opinion on merits on some basis other than what judge learned during case); 
see United States v. Vasquez, 638 F.2d 507, 523 n.8 (2d Cir. 1980) (disqualification not required when 
judge had previously convicted same defendant on similar charge); United States v. Quimby, 636 F.2d 
86. 90 (5th Cir. 1981) (per curiam) (disqualification not required when pleadings indicated source of 
alleged bias caused by judicial rather than personal actions); United Slates v. Caicedo-Asprilla, 632 
F.2d 1161, 1165-66 (5th Cir. 1980) (disqualification not required when judge had commented in earlier 
narcotics smuggling case that he would deal sternly with those caught importing narcotics because 
alleged bias judicial rather than personal), cert, denied, 101 S. Ct. 1707 (1981); United States v. Jackson, 
627 F.2d 1198, 1205-07 (D C. Cir. 1980) (disqualification not required when trial judge's participation 
in and comments on earlier narcotics case arose out of judge’s judicial responsibilities and did not 
exhibit personal bias against defendant).

1972 Berger v. United States, 255 U.S. 22, 33-35 (1921); see United States v. Sibla, 624 F.2d 864, 867 
(9th Cir. 1980) (judge reviews affidavit under § 144 only for legal sufficiency; if sufficient, he must refer 
to another judge for determination of merits).

1973. See United States v. Conforte, 624 F.2d 869, 880 (9th Cir.) (section 455 self-enforcing or can be 
activated by recusal motion), cert, denied, 449 U.S. 1012 (1980); United States v. Sibla, 624 F.2d 864, 
867-68 (9th Cir. 1980) (lack of express procedural requirements in § 455 permits enforcement by judge 
sua sponte or upon motion of party).

1974. See United States v. Sibla, 624 F.2d 864, 867-68 (9th Cir. 1980) (section 455 requires recusal if 
facts alleged sufficient to indicate partiality); United States v. Gigax, 605 F.2d 507, 510 (10th Cir. 1979) 
(section 455 requires recusal if reasonable man might question judge’s impartiality considering all 
circumstances).

1975. Berger v. United States, 295 U.S. 78, 88 (1935); see United States v. Roberts, 640 F.2d 225, 227 
(9th Cir. 1981) (prosecutor’s duty to refrain from use of improper methods to produce wrongful convic
tion and to use every legitimate means to secure iust conviction); United States v. Okenfuss, 632 F.2d 
483, 486 (5th Cir. 1980) (same); United States v. Berry, 627 F.2d 193, 198 (9th Cir. 1980) (same), cert, 
denied, 449 U.S. 1113 (1981). 
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they must refrain from improper conduct at all times during trial. In the ab
sence of a contemporaneous objection, misconduct that constitutes plain error 
warrants reversal.1976 Otherwise, prosecutorial misconduct constitutes 
grounds for reversal if the misconduct, viewed in the context of the entire 
trial,1977 prejudicially affects substantial rights of the defendant.1978 Appellate 
courts rarely reverse convictions because of such misconduct, however, espe
cially if the trial court gave curative instructions to the jury,1979 if there was

1976. Fed. R Crim. P. 52(b); see United States v. Cox, 633 F.2d 871, 875 (9th Cir. 1980) (in absence 
of objection, prosecutor’s incorrect characterization of burden of proof not plain error requiring rever
sal); United States v. Caicedo-Asprilla, 632 F.2d 1161, 1171 n.3 (5th Cir. 1980) (in absence of objection, 
prosecutor's suggestion that indictment carried “cloak of validity" not plain error requiring reversal), 
cert, denied. 101 S. Ct. 1707 (1981); United States v. Okenfuss, 632 F.2d 483, 485 (5th Cir. 1980) (in 
absence of objection, request for curative instructions, or motion for mistrial, prosecutor’s repeated 
groundless objections and unprofessional conduct not plain error requiring reversal); United States v. 
Brewer, 630 F.2d 795, 803 (10th Cir. 1980) (in absence of objection, improper prosecutorial argument 
not plain error requiring reversal); United States v. Merryman, 630 F 2d 780, 789 (10th Cir. 1980) (in 
absence of objection, prosecutor’s reference to defendant’s failure to call exculpatory witness not plain 
error requiring reversal); United States v. Berry, 627 F.2d 193, 199, 200 (9th Cir. 1980) (in absence of 
objection, prosecutor’s suggestion that government had taken steps to ensure veracity of witnesses not 
plain error requiring reversal), cert, denied. 449 U.S. 1113 (1981).

A court has the option of disciplining the offending prosecutor under Rule 46 of the Federal Rules of 
Appellate Procedure. Fed. R App. P. 46. The rule permits a court of appeals to disbar or suspend a 
prosecutor for "conduct unbecoming a member of the bar”. Id. 46(b). A court of appeals also may 
“take any appropriate disciplinary action” against a prosecutor for “conduct unbecoming a member of 
the bar or for failure to comply with . . . any rule of the court”. Id. 46(c); see United States v. Roberts. 
640 F.2d 225, 227 (9th Cir. 1981) (continued prosecutorial misconduct may constitute grounds for disci
plinary action under Rule 46).

1977. See United States v. Scanlon, 640 F.2d 144, 146 (8th Cir.) (prosecutorial misconduct must be 
evaluated on facts of each case), cert, denied, 101 S. Ct. 2025 (1981); Carter v. Jago, 637 F.2d 449. 458 
(6th Cir. 1980) (prosecutor’s remark, viewed in context of otherwise unobjectionable closing argument, 
did not deny defendant fair trial); Branch v. Estelle, 631 F.2d 1229, 1234 (5th Cir. 1980) (prosecutor’s 
comment, evaluated in context of entire trial, cured by jury instruction); United States v. Willis. 621 
F.2d 744, 745 (5th Cir. 1980) (per curiam) (prosecutor’s remarks, evaluated in context of entire trial, did 
not deny defendant fair trial); cf. United States v. Ford, 632 F.2d 1354, 1381 (9th Cir 1980) 
(prosecutorial misconduct must be viewed, to fullest extent possible, in context of its occurrence), cert, 
denied, 101 S. Ct. 1339 (1981).

1978. See United States v. McDonald, 620 F.2d 559, 562 (5th Cir. 1980) (prosecutor’s implication 
that retention of counsel indicates guilt affected defendant’s substantial constitutional rights, requiring 
reversal): cf. United States v. Willis, 621 F.2d 744, 745 (5th Cir. 1980) (per curiam) (prosecutor’s re
marks, when evaluated in context of entire trial did not affect substantial rights of defendant).

1979. See United States v. Mack, 643 F.2d 1119, 1124 (5th Cir. 1981) (prosecutor’s statement that 
government intended to prove its case “or 1 wouldn’t be here today” improper but harmless error when 
immediately rephrased and curative instructions given to jury); Carter v. Jago, 637 F.2d 449, 458 (6th 
Cir. 1980) (prosecutor’s irrelevant and inappropriate comments concerning witness’ testimony cured by 
instructions given to jury describing purpose of testimony); Weddell v. Meierhenry, 636 F.2d 211. 214 
(8th Cir. 1980) (prosecutor’s comments on defendant’s failure to testify cured by instructions given to 
jury to disregard), cert, denied, 101 S. Ct. 2024 (1981); United States v. Young, 634 F.2d 1136, 1139 (8th 
Cir. 1980) (per curiam) (prosecutor’s attempt to bolster credibility of witness not reversible error when 
cautionary instructions given to jury, no objection made to evidence, and evidence of defendant’s guilt 
substantial); United States v. Gordon, 634 F.2d 639, 646 (1st Cir. 1980) (prosecutor’s remark that gov
ernment could prove more instances of fraud not prejudicial in light of cautionary instructions given to 
jury); United States v Buras, 633 F.2d 1356, 1360-61 (9th Cir. 1980) (prosecutor’s improper cross- 
examination of defendant cured by instructions given to jury); United States v. Caicedo-Asprilla. 632 
F.2d 1161, 1170-71 (5th Cir. 1980) (prosecutor’s comment on defendant’s failure to introduce testimony 
for coercion defense, taken in context and in light of cautionary instructions given to jury not reversible 
error), cert, denied. 101 S. Ct. 1707 (1981); Branch v. Estelle, 631 F.2d 1229, 1234 (5th Cir. 1980) (prose
cutor’s argument of facts not in evidence cured by instruction given to jury); United States v. Peister, 
631 F.2d 658, 662 (10th Cir. 1980) (prosecutor’s “inarticulate statement" of law cured by instructions 
given to jury clarifying law), cert, denied, 449 U.S. 1126 (1981); United States v. Murzyn, 631 F.2d 525, 
533 (7th Cir. 1980) (prosecutor’s suggestion that defendant bore burden of proving entrapment cured by 
instructions given to jury on burden of proof), cert, denied, 101 S. Ct. 1373 (1981); United States v. 
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substantial independent evidence of the defendant’s guilt,1980 or if the actions 
of the defendant or his counsel prompted the misconduct.1981

Lincoln. 630 F.2d 1313, 1321-22 (8th Cir. 1980) (prosecutor’s reference in closing argument to matters 
unsupported by evidence cured by instructions given to jury); United States v Mumford, 630 F.2d 
1023. 1028 (4th Cir 1980) (prosecutor’s questions regarding witness’ prior conviction not reversible 
error when cautionary instructions given to jury ensured proper use of evidence); United States v. 
lndorato. 628 F.2d 711, 719 (1st Cir.) (prosecutor’s reference in closing argument to grand jury testi
mony admitted for other purposes not prejudicial when extensive limiting instructions given to jury), 
cerr. denied, 449 U.S. 1016 (1980); United States v Gray. 626 F.2d 494, 503 (5th Cir 1980) (prosecutor’s 
implication that two members of conspiracy related when no kinship existed not reversible error be
cause curative instructions given to jury dispelled prejudice), cert, denied. 449 U.S. 1091 (1981); United 
States v. Karas, 624 F.2d 500, 506 (4th Cir. 1980) (prosecutor’s reference to inadmissible evidence cured 
by instructions given to jury), cert, denied, 449 U.S. 1078 (1981); United States v. Enstam, 622 F.2d 857, 
869-70 (5th Cir 1980) (prosecutor’s characterization of his argument as “the truth," if improper, cured 
by instructions given to jury), cert, denied, 101 S. Ct. 1351 (1981); United States v. Walker, 621 F.2d 
163. 168 (5th Cir 1980) (prosecutor’s reference to witness' prior conviction cured by instruction given to 
jury to disregard), cert, denied, 101 S. Ct. 1707 (1981); Labbe v. Berman, 621 F.2d 26, 28 (1st Cir. 1980) 
(prosecutor's calling of witness he knows will invoke marital privilege cured by prompt instruction 
given to jury to draw no adverse inference).

This term in Carter v. Kentucky, 101 S. Ct. 1112 (1981), the Supreme Court reaffirmed its belief in 
the importance of jury instructions when it held that the fifth amendment entitles a defendant to an 
instruction directing the jury to draw no adverse inference from the defendant’s failure to testify. Id. at 
1121-22. The Court noted that ”[i]t is obvious that under any system of jury trials the influence of the 
trial judge on the jury is necessarily and properly of great weight, and that his lightest work [sic] or 
intimation is received with deference, and may prove controlling." Id. at 1120 n.20. For a discussion 
of the fifth amendment aspects of Carter, see notes 2056-60 infra and accompanying text.

1980. See United States v. Battista, 646 F.2d 237, 244 (6th Cir. 1981) (prosecutor's closing argument 
not reversible error in view of overwhelming evidence of guilt); United States v Byrnes, 644 F.2d 107, 
112 (2d Cir. 1981) (prosecutor’s reference to guilty plea of coconspirator harmless error in perjury case 
in view of strength of evidence of guilt); United States v. Booher. 641 F.2d 218, 221 (5th Cir. 1981) 
(prosecutor's misleading statement that defendant would sue jurors if they convicted him harmless 
error in view of strength of evidence against defendant and curative instructions given to jury); United 
States v. Kirkland, 637 F.2d 654, 656 (9th Cir. 1980) (prosecutor’s statement that defense counsel knew 
defendant guilty not reversible error in view of strong, direct, corroborated evidence of guilt); United 
States v. Cotton. 631 F.2d 63, 66 (5th Cir 1980) (prosecutor's attempt to bolster credibility of witnesses 
harmless error in view of "extremely strong" evidence of defendant's guilt), cert, denied. 101 S. Ct. 1743 
(1981); United States v. Lincoln, 630 F.2d 1313, 1321-22 (8th Cir. 1980) (prosecutor's reference in clos
ing argument to matters unsupported by evidence harmless error in view of “substantial and persua
sive" evidence linking defendant with crime). United States v. Rodriguez. 627 F.2d 110, 113 (7th Cir. 
1980) (prosecutor’s reference to defendant’s failure to testify required reversal when evidence of guilt 
insufficient to erase prejudicial effect).

1981 See United States v. Battista. 646 F.2d 237, 244 (6th Cir. 1981) (no prejudicial error when 
prosecutor’s closing argument provoked by and properly responsive to arguments of defense counsel); 
United States v. Gordon, 634 F.2d 639, 646 (1st Cir. 1980) (prosecutor’s comment that government 
could prove more instances of fraud not reversible error when invited by defense counsel’s request that 
prosecutor refrain from presenting further witnesses, and subsequent argument that government had 
not proven all frauds alleged); United States v. Murzyn. 631 F.2d 525, 530-31, 533 (7th Cir. 1980) 
(prosecutor’s remark that defendant lacked credibility justified when defendant placed character in 
issue by pleading coercion and entrapment and attacked character of his codefendant in similar terms), 
cert, denied, 101 S. Ct. 1373 (1981); United States v. Cotton, 631 F.2d 63, 66 (5th Cir. 1980) (prosecu
tor’s statement that witnesses, as Secret Service agents, would not risk careers by lying not reversible 
error when defense counsel attempted to portray witnesses as liars), cert, denied, 101 S. Ct. 1743 (1981); 
United States v. Hedman, 630 F.2d 1184, 1199 (7th Cir. 1980) (prosecutor’s comment that citizens of 
city injured by extortion harmless error because invited by defense counsel’s argument that this particu
lar extortion victimless), cert, denied, 101 S. Ct. 1481 (1981); United States v. Bright, 630 F.2d 804. 824 
(5th Cir. 1980) (prosecutor's attempt to bolster credibility of witnesses fair rebuttal to defense counsel’s 
characterization of witnesses as "thieves, rogues, whores, and disgruntled politicians”); United Stales v. 
Harris, 627 F.2d 474, 476 (D.C. Cir.) (prosecutor’s implicit reference to defendant's failure to testify 
proper rebuttal to defense counsel’s unsupported argument that other explanations existed for defend
ant’s presence in drug trafficking neighborhood), cert, denied. 449 U.S 961 (1980); United States v. 
Mouton, 617 F.2d 1379, 1385 (9th Cir.) (prosecutor’s reference to his own credibility, to that of defense 
counsel, and to evidence not in record not reversible error when defendant put matters in issue), cert, 
denied, 449 U.S. 860 (1980); United States v. Daniels, 617 F.2d 146, 150 (5th Cir. 1980) (prosecutor’s
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If a prosecutor engages in conduct calculated to trigger the declaration of a 
mistrial and actually induces a mistrial, a court may invoke double jeopardy 
principles to bar reprosecution.* 1982 The argument for prosecutorial miscon
duct as grounds for the operation of a double jeopardy bar to retrial, however, 
rarely succeeds.1983

comment upon defendant’s failure to cooperate fully with government fair rebuttal to defense counsel's 
suggestion of full cooperation).

1982. United States v. Dinitz, 424 U.S. 600, 611 (1976); see United States v. Roberts, 640 F.2d 225, 
227 (9th Cir. 1981) (dictum) (pattern of prosecutorial misconduct may show course of conduct estab
lishing intent to provoke mistrial implicating double jeopardy principles).

1983. See. e.g., United States v. Fine, 644 F.2d 1018, 1022-23 & n.12 (5th Cir. 1981) (by implication) 
(prosecutor’s trial conduct and joinder of eight defendants no bar to reprosecution on double jeopardy 
grounds because not intentional misconduct, gross negligence, or prosecutorial overreaching); United 
States v. Roberts. 640 F.2d 225, 228 (9th Cir. 1981) (prosecutor’s attempt to bolster witness’ credibility 
no bar to reprosecution on double jeopardy grounds because no showing that action deliberately calcu
lated to provoke mistrial); United States v Rios, 637 F.2d 728, 729-30 (IOth Cir. 1980) (prosecutor’s 
improper comments no bar to reprosecution on double jeopardy grounds because strength of govern
ment's case and prosecutor’s testimony indicates lack of intent to provoke mistrial); Baker v. Metcalfe, 
633 F.2d 1198. 1201, 1203 (5th Cir.) (prosecutor’s failure to disclose whereabouts of eyewitness known 
only to member of prosecutor's staff, and reopening of trial to introduce eyewitness’ testimony no bar to 
reprosecution on double jeopardy grounds), cert, denied. 101 S. Ct. 2055 (1981); Mitchell v. Smith. 633 
F.2d 1009. 1013 (2d Cir. 1980) (prosecutor’s misleading suggestion that he had transcript of witness’ 
prior inconsistent statement improper, but no bar to reprosecution on double jeopardy grounds because 
not bad faith conduct undertaken to harass or prejudice defendant), cert, denied. 449 U.S. 1088 (1981); 
United States v. Cox, 633 F.2d 871, 876 (9th Cir. 1980) (prosecutor’s misconduct at first trial does not 
bar reprosecution on double jeopardy grounds because neither intentional nor grossly negligent attempt 
to utilize mistrial to introduce newly developed evidence at second trial); United States v. Wright. 622 
F.2d 792, 795-96 (5th Cir.) (prosecutor’s comment upon veracity of witness and failure to disclose in
consistent statement of government witness does not bar reprosecution on double jeopardy grounds 
because not bad faith conduct), cert, denied, 449 U.S. 961 (1980).

1984. Deviation from the record may be grounds for mistrial. See Bisaccia v. Attorney General of 
New Jersey, 623 F.2d 307, 313 (3d Cir.) (prosecutor’s comment on coconspirators, inadmissible guilty 
plea denied defendant due process when no limiting instruction given to jury), cert, denied. 449 U.S. 
1042 (1980). But see United States v. Espinoza, 641 F.2d 153, 174 (4th Cir.) (prosecutor’s momentary 
handling of document not in evidence during closing argument did not prejudice defendant), cert de
nied, 50 U.S.L.W. 3247 (U.S. Oct. 6, 1981); United States v. Alessi, 638 F.2d 466, 480-81 (2d Cir. 1980) 
(prosecutor’s suggestion that jury use “common knowledge” of restrictions on reduced fare airline tick
ets to infer defendants’ knowledge that tickets illegally obtained harmless error when considerable testi
mony given on airline ticket purchase terms); Branch v. Estelle, 631 F.2d 1229, 1234 (5th Cir 1980) 
(prosecutor’s argument of facts not in evidence to bolster unsupportable inference concerning identifi
cation of defendant not prejudicial when viewed in context of entire proceeding); United States v. 
Lincoln, 630 F.2d 1313, 1321-22 (8th Cir. 1980) (prosecutor’s reference in closing argument to matters 
unsupported by evidence harmless error when substantial and persuasive evidence linked defendant 
with crime); United States v. Mouton, 617 F.2d 1379, 1385 (9th Cir.) (prosecutor’s reference to evidence 
not in record within proper scope of argument because defense opened door on challenged subject), 
cert, denied, 449 U.S. 860 (1980).

1985. See United States v. Scanlon, 640 F.2d 144, 146 (8th Cir. 1980) (prosecutor may argue all 
possible inferences that reasonably flow from evidence), cert, denied, 101 S. Ct. 2025 (1981); United 
States v. Dorr, 636 F.2d 117, 121 (5th Cir. 1981) (prosecutor’s suggestion during closing argument that 
defense counsel had charged state and federal judges with conspiring to convict defendants constitutes 
reversible error when no evidence in record to support suggestion); United States v. Bright. 630 F 2d 
804, 824 (5th Cir. 1980) (prosecutor’s argument that jury may infer witness’ credibility from facts 
presented not improper).

1986. See United States v. Roberts, 618 F.2d 530, 532 (9th Cir 1980) (prosecutor’s statement that

A prosecutor must confine his opening statement and closing argument to 
admissible evidence on the record1984 and permissible inferences from that evi
dence.1985 In addition, the prosecutor must not offer personal opinions con
cerning the credibility of witnesses1986 or the guilt of the defendant.1987 
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Further, a prosecutor cannot make material misstatements of fact1988 or uncor
rected errors of law,1989 Although a prosecutor may make unfavorable re
marks about the defendant1990 or defense counsel,1991 highly inflammatory

detective in courtroom to ensure that prosecution witness testified truthfully under plea agreement con
stitutes reversible error because it affected jury’s ability to assess credibility).

In United States v Roberts, 618 F.2d 530 (Sth Cir. 1980), the Ninth Circuit examined the problems 
that arise when prosecutors comment on a witness’ plea agreement to testify truthfully. Id. at 535-37. 
Recognizing that evidence of a plea agreement is usually admissible to show bias, id. at 535, the court 
suggested that the prosecutor may exercise a promise of truthfulness within the agreement. Id. at 536. 
The court reasoned that because such a promise may lend unwarranted credibility to an otherwise 
untrustworthy witness trial courts should consider the phrasing and content of the promise to ascertain 
its implications and determine whether a jury instruction would dispel improper suggestions. Id. In 
any event, the court concluded, prosecutorial comment on such a promise is improper inasmuch as it 
portrays the prosecutor as a “guarantor of truthfulness." Id. at 537.

1987 See United States v. Kirkland, 637 F.2d 654, 656 (9th Cir 1980) (prosecutor’s assertion that 
defense counsel knew his client was “guilty as sin” not reversible error when court gave cautionary 
instructions, and evidence against defendant strong, direct, and corroborated); United States v. Rios, 
611 F 2d 1335, 1343 (10th Cir. 1979) (prosecutor’s comment “I think that you have sitting before you a 
genuine certified Mr Big in the heroin business and he is the Defendant” reversible error); United 
States v Garza, 608 F.2d 659, 664-65 (Sth Cir 1979) (prosecutor’s comment that he would “quit” rather 
than send innocent person to prison improper because statement presumed that government had deter
mined defendant's guilt and suggested that jury should give weight to this determination); But see Soap 
v Carter, 632 F.2d 872, 876-77 (10th Cir. 1980) (prosecutor’s statement that in his “sincere and honest 
opinion” defendant guilty "reprehensible" but not denial of due process).

The Ninth Circuit allows a prosecutor to express his personal opinions only if he bases them on 
inferences drawn from the evidence before the jury, and not from his own personal knowledge. See 
United States v. Saunders, 641 F.2d 659, 664 (9th Cir. 1980) (prosecutor’s statement expressing his 
confidence that jury would return “just verdict . . . that is a verdict of guilty” proper because not based 
on prosecutor’s personal knowledge apart from evidence or so understood by jury); United States v. 
Passaro, 624 F.2d 938, 942 (9th Cir. 1980) (prosecutor’s description of defendant as “kingpin” and 
occasional use of phrase “we believe” proper because based on reasonable inferences from properly 
admitted evidence), cert, denied, 449 U.S. 1113 (1981); see also United States v. Enstam, 622 F.2d 857, 
869 (5th Cir. 1980) (prosecutor’s characterization of his version of events as “the truth" proper method 
of summarizing evidence and urging jury to draw certain conclusions from it), cert, denied, 101 S. Ct. 
1351 (1981).

1988. See United States v. Dorr, 636 F.2d 117, 121-22 (5th Cir. 1981) (prosecutor’s remark sug
gesting that defense counsel accused presiding judges of conspiring to convict defendants constitutes 
reversible error when defense counsel suggested possibility of conspiracy involving only prosecutors 
and police); cf. United States v. Trapnell, 638 F.2d 1016, 1025 (7th Cir. 1980) (although jury could have 
interpreted prosecutor’s ambiguous statement of facts prejudicially to defendant, statement does not 
constitute plain error).

1989. See United States v. Hammond, 642 F.2d 248. 249-50 (8th Cir. 1981) (prosecutor’s statement 
of law of intent that misled jury not plain error when misstatement cured by instructions given to jury); 
United Stales v. Trapnell, 638 F.2d 1016, 1026 (7th Cir. 1980) (prosecutor’s misstatement of burden of 
proof does not constitute plain error because instructions given to jury unambiguously placed burden 
on government); United States v. Cox, 633 F.2d 871, 875 (9th Cir. 1980) (same); United States v. 
Peister, 631 F.2d 658, 662 (10th Cir. 1980) (prosecutor’s “inarticulate statement” of elements of crime 
cured by instructions given to jury), cert, denied, 449 U.S. 1126 (1981); United States v. Murzyn, 631 
F.2d 525, 533 (7th Cir. 1980) (prosecutor’s suggestion that defendant had burden of proving entrapment 
harmless error cured by instructions given to jury), cert, denied, 101 S. Ct. 1373 (1981); United States v. 
Berry, 627 F.2d 193, 200 (9th Cir. 1980) (prosecutor’s misstatement of attorney-client privilege does not 
constitute plain error when court restates law correctly), cert, denied, 449 U.S. 1113 (1981).

1990. See United States v. Murzyn, 631 F.2d 525, 533 (7th Cir. 1980) (prosecutor’s description of 
defendant as “thief who would steal anything from toothpick to the Eiffel Tower" not improper partic
ularly because defendant used identical language to characterize coconspirator), cert, denied, 101 S. Ct. 
1373 (1981); United States v. Berry, 627 F.2d 193, 200 (9th Cir. 1980) (prosecutor’s name-calling of 
defendant not condoned by court but not reversible error), cert, denied. 449 U.S. 1113 (1981); Meyer v. 
Estelle, 621 F.2d 769, 772 (5th Cir. 1980) (prosecutor’s characterization of robbery as professional and 
unlikely to have been committed by first offender not improper reference to defendant’s prior convic
tions); United States v. Steinkoetter. 633 F.2d 719, 720 (6tn Cir. 1980) (prosecutor’s reference to defend
ant as “clever, diabolical woman” not reversible error); cf. Bivens v. Wyrick, 640 F.2d 179, 181-82 (8th 
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remarks may constitute grounds for a new trial.* 1991 1992

Cir. 1981) (prosecutor’s remarks concerning jury’s duty to prevent crime not improper in light of entire 
argument).

1991. See United States v. Preston, 634 F.2d 1285, 1293-94 (10th Cir. 1980) (prosecutor’s description 
of defense counsel as “master of diversionary tactics” not grounds for mistrial because judge promptly 
sustained objection thereby mitigating prejudice); United States v. Okenfuss, 632 F.2d 483, 485-86 (5tn 
Cir. 1980) (prosecutor’s “ungentlemanly" denouncement of defense counsel improper, but not revers
ible error).

1992. Courts have had difficulty discerning the precise point at which an “unfavorable” remark be
comes "inflammatory.” "Inflammatory” generally refers to egregiously improper references to matters 
outside the record. Compare United States v. Norton, 639 F.2d 427. 428-29 & n.2 (8th Cir. 1981) 
(prosecutor’s comment that Congress requires registration of sawed-off shotguns because the only pur
pose of such weapons is assault constitutes reversible error in trial for possession of unregistered sawed- 
off shotgun) and United States v. Steinkoetter, 633 F.2d 719, 720 (6th Cir. 1980) (prosecutor’s compari
son of defendant to Pontius Pilate and Judas Iscariot constitues reversible error) with Jones v. Estelle. 
622 F.2d 124, 126, 127 n.3 (5th Cir.) (per curiam) (prosecutor’s argument that “travesty of justice” 
would result and that he would not “feel safe in [his] home at night” if jury “bamboozled” by defend
ant's “story” not sufficiently inflammatory or prejudicial to constitute reversible error), cert, denied. 449 
U.S. 996 (1980).

1993. Griffin v. California. 380 U.S. 609, 615 (1965); see United Slates v. Rodriguez, 627 F 2d 110. 
113-14 (7th Cir. 1980) (prosecutor’s remarks that defendant “has been very quiet" during trial violated 
defendant’s fifth amendment rights despite judge’s cautionary instructions to jury).

1994. See Braxton v. Estelle, 641 F.2d 392, 397 (Sth Cir 1981) (per curiam) (prosecutor’s comment 
not manifestly intended or naturally and necessarily understood as comment on defendant's failure to 
testify); United States v. Alessi, 638 F.2d 466, 481 (2d Cir. 1980) (prosecutor’s rhetorical question con
cerning source of stolen airline tickets not naturally construed as comment on defendant’s failure to 
testify); Weddell v. Meierhenry, 636 F.2d 211, 213-14 (8th Cir. 1980) (prosecutor's remark that “not one 
iota, not one drop of evidence” indicated involvement of persons other than defendant would not natu
rally and necessarily be viewed as comment on failure to testify), cert, denied, 101 S. Ct. 2024 (1981); 
United States v. Caicedo-Asprilla, 632 F.2d 1161, 1170-71 (5th Cir. 1980) (prosecutor’s statement that 
defendant did not testify about threats essential to coercion defense not intended or necessarily viewed 
as comment on defendant’s failure to testify), cert, denied, 101 S. Ct. 1707 (1981); United States v. 
Bright, 630 F.2d 804, 828 (5th Cir. 1980) (prosecutor’s reference to “almost uncontradicted” state of 
evidence not manifestly intended or naturally and necessarily construed as comment on defendant's 
failure to testify); United States v. Heller, 625 F.2d 594, 600 (5th Cir. 1980) (prosecutor’s remark that 
“it’s not our responsibility” to produce photograph of defendant's bank, after defense counsel chal
lenged government’s failure to produce such evidence, not comment on defendant’s failure to testify as 
to existence of bank); Meyer v. Estelle, 621 F.2d 769, 773-74 (5th Cir. 1980) (prosecutor’s ambiguous 
remark, in context of entire argument, neither intended nor likely to be construed as comment on 
defendant’s failure to testify); United States v. Forrest, 620 F.2d 446, 456 (5th Cir. 1980) (prosecutor’s 
description of defendant’s alibi by reference to testimony of codefendant neither manifestly intended 
nor necessarily understood as comment on defendant’s failure to testify).

1995. 627 F.2d 110 (7th Cir. 1980).
1996 Id. at 112. In Rodriguez, the United States Attorney stated during rebuttal argument that one 

of three codefendants “has been very quiet" throughout trial. Id. at 111. He withdrew the remark after 
an objection, but then proceeded to point out that the same individual “has been very quiet, quietly 
apparent throughout this case.” Id.

1997. Id. at 113. The Seventh Circuit concluded that the remark prejudiced all three codefendants 
and that the error was not harmless even though the trial court had issued curative instructions. Id.

The prosecutor may not comment upon the defendant’s failure to testify at 
trial.1993 Such comment constitutes reversible error, however, only if it mani
festly was intended as a comment on the defendant’s refusal to testify or if the 
comment itself was of such a nature that the jury naturally and necessarily 
would construe it as a reference to the defendant’s silence at trial.1994 In 
United States v. Rodriguez,1995 the Seventh Circuit expressed its anger at the 
“persistent disregard” of its admonitions against commenting on a defendant’s 
silence by United States Attorneys,1996 but retained a harmless error standard 
of review.1997 The prosecutor need not refrain from referring to defense tac
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tics1998 or the defendant’s failure to call third-party witnesses,1999 however, as 
long as his comments do not constitute an implicit reference to the defendant’s 
failure to testify.

This term in United States v. McDonald,2000 the Fifth Circuit held that a 
prosecutor’s comment that the defendant’s retention of counsel indicated his 
guilt was harmful error as a matter of law.2001 Reasoning that the right to 
counsel is “so basic that it must be accorded very careful treatment,”2002 the 
court concluded that any comments suggesting that criminal defense lawyers 
generally act illegally or unethically, or that a defendant retains an attorney 
because he is guilty, are “antithetical to the concept of a fair trial.”2003

Under the Supreme Court’s holding in Doyle v. Ohio,2004 a prosecutor may 
not use a defendant’s postarrest silence against him either in argument2005 or 
during the examination of witnesses.2006 Last term, however, the Supreme

1998. See Lockett v. Ohio. 438 U.S. 586, 595 (1978) (prosecutor’s references to “uncontradicted” and 
“unrefuted" evidence permissible because defense tactics focused jury’s attention on defendant’s silence 
and defense counsel falsely announced that defendant would testify); United States v. Bright, 630 F.2d 
804, 825 (5th Cir. 1980) (prosecutor’s comment on failure of defense, not defendant, to present evidence 
in support of defense does not constitute error); United States v. Harris. 627 F.2d 474, 476 (D C. Cir.) 
(prosecutor’s statement that defendant offered no evidence explaining events although "perilously 
close" to comment on defendant’s silence at trial was permissible response to defense counsel’s argu
ment that other possible explanations for events existed), cert, denied. 449 U.S. 961 (1980).

1999. See Braxton v. Estelle, 641 F.2d 392, 397 (5th Cir. 1981) (per curiam) (prosecutorial comment 
upon defendant’s failure to call employer as witness not intended or naturally construed as comment on 
defendant's failure to testify); Weddell v Meierhenry, 636 F.2d 211, 213-14 (8th Cir. 1980) (prosecutor’s 
statement that “not one iota, not one drop of evidence” implicated anyone other than defendant prima
rily emphasized defendant’s failure to call third-party witnesses and not defendant's failure to testify). 
cert, denied, 101 S. Ct. 2024 (1981); United States v. Merryman, 630 F.2d 780. 788-89 (10th Cir. 1980) 
(prosecutor’s reference in closing argument to defendant’s failure to call third-party witness who de
fendant was in best position to call and who could elucidate transaction does not constitute comment on 
defendant’s failure to testify).

2000. 620 F.2d 559 (5th Cir. 1980).
2001. Id. at 564. In McDonald, Secret Service agents arrested the defendant’s coconspirators outside 

the defendant’s home and returned a few hours later to search the home for counterfeit currency. Id. at 
561. The defendant's attorney was present at that time and the search uncovered no counterfeit money 
or counterfeiting equipment. Id. In an attempt to rebut the defense’s contention that the search had 
produced no evidence the prosecutor seized on the presence of the lawyer to suggest that the defendant 
knew of the impending search and “had sufficient time to dispose of any ashes or any evidence ...” 
Id. at 562.

2002. Id. at 562.
2003. Id. at 564; cf. United States v. Mack, 643 F.2d 1119, 1124 (5th Cir. 1981) (prosecutor's refer

ence in closing argument to defendant’s “battery” of attorneys inappropriate but not sixth amendment 
violation when jury could draw no adverse inference from remark).

2004. 426 U.S. 610 (1976).
2005. Id. at 619; see Williams v Zahradnick, 632 F.2d 353, 365 (4th Cir 1980) (prosecutor’s com

ment on defendant’s postarrest failure to explain whereabouts constitutes reversible error).
2006. 426 U.S. at 619; see Alo v. Olim, 639 F.2d 466, 468-69 (9th Cir 1980) (prosecutor's questions 

referring to defendant’s postarrest silence and implying guilt reversible error under Doyle because ques
tions went beyond merely challenging veracity of defendant’s testimony); Williams v. Zahradnick, 632 
F 2d 353, 362 n 15, 365 (4th Cir. 1980) (prosecutor’s questions during cross-examination inquiring 
whether defendant “ever” told exculpatoiy story before trial reversible error under Dov!e\, cf. United 
States v. Ylda, 643 F.2d 348, 350-51 (5th Cir 1981) (prosecutor’s question inquiring whether defendant 
had “ever” told the investigators this story harmless error when court sustained defense counsel’s objec
tion before answer elicited and other evidence of guilt substantial); United States v. Harrington. 636 
F.2d 1182, 1187 (9th Cir. 1980) (prosecutor's questions during cross-examination regarding defendant's 
failure to offer explanation of coercion to police after arrest harmless error because other evidence of 
guilt substantial); United States v. Garcia, 625 F.2d 162, 169 (7th Cir.) (witness’ statement that defend- 
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Court held in Jenkins r. Anderson100-1 that a prosecutor’s use of a defendant’s 
pre-arrest silence to impeach credibility does not violate either the fifth* 2008 or 
the fourteenth amendments.2009 The Court distinguished the use of pre-arrest 
silence in Jenkins from the situation in Doyle, in which the government had 
induced the defendant’s silence by giving him Miranda warnings after his ar
rest.2010 Also last term, the Supreme Court held in Anderson v. Charles20" that 
a prosecutor does not violate the fifth amendment when he attacks the credibil
ity of a defendant by cross-examining him about an exculpatory statement 
given at the time of arrest that conflicts with his trial testimony.2012 The Court 
reasoned that the use of a prior inconsistent statement, voluntarily made after 
the defendant received the Miranda warnings, did not violate Doyle because it 
involved the use of “silence” only in the formalistic sense that the statement 
omitted details later supplied in testimony.2013

ants remained silent after arrest not misconduct under Doyle because neither elicited nor exploited by 
prosecutor), cert, denied. 449 U.S. 923 (1980).

In Williams v. Zharadnick. 632 F.2d 353, 361-62 (4th Cir. 1980) the Fourth Circuit outlined five 
factors that a court should consider in determining whether a Dovle error is harmless in a particular 
case: (1) whether postarrest silence is used to refute an exculpatory defense, id. at 361 & n.lfr, 
(2) whether the prosecution or the defense elects to pursue the issue of silence, id. at 361 & n.l 1; (3) the 
strength of other evidence of guilt, id. at 362 & n. 12; (4) the intensity and frequency of the reference to 
the defendant's silence, id. at 362 & n. 13; and (5) the oppportunity of the trial judge to grant a motion 
for a mistrial or to issue curative instructions, id. at 362 & n.14.

2007 . 447 U.S. 231 (1980).
2008. Id at 232. On cross-examination, Jenkins was asked why he did not state his claim of self

defense until two weeks after the killing. Id. at 232.
2009. Id. at 240.
2010. Id at 239-40; see Doyle v. United States, 426 U.S. at 617-18 (government induced silence 

through Miranda warnings). The Dovle court supposed that the defendant had kept silent in reliance 
on the language of the Miranda warning. Id. at 618. The Court stated that penalizing such reliance 
would violate due process. Id. In contrast, Jenkins’ silence occurred before his arrest. Jenkins v. An
derson. 447 U.S. at 234. Because he had not received Miranda warnings at this time the Court believed 
that “the fundamental unfairness present in Dovle is not present in this case." Id. at 240. The Jenkins 
Court also stressed that the prosecutor used the silence only for impeachment purposes: “Once a de
fendant decides to testify, ‘[tjhe interests of the other party and regard for the function of courts of 
justice to ascertain the truth become relevant, and prevail in the balance of considerations determining 
the scope and limits of the privilege against self-incrimination.’ ” Id. at 238 (quoting Brown v. United 
States. 356 U.S. 148, 156 (1958)).

In United States v. Merryman, 630 F.2d 780 (10th Cir. 1980), the Tenth Circuit suggested that Doyle 
might prohibit the prosecutor from using at trial a defendant's silence either at the time of arrest or 
immediately after the arresting officer issues the Miranda warnings. Id. at 787-88. In Merrvman. the 
prosecutor asked the defendant, “Did you ever tell the Drug Enforcement Administration —?”, but 
defense counsel objected before the prosecutor could complete the question and elicit an answer. Id. at 
787. The Tenth Circuit held that the prosecutor’s conduct did not constitute reversible error because he 
failed to obtain an answer. Id. at 788. The court also considered the possibility that Dovle might not 
bar the use of postarrest, pretrial silence for impeachment purposes. Id. at 787-88.

2011. 447 U.S. 404 (1980).
2012 Id at 408-09. In Anderson, the defendant testified that he had stolen a car from a parking lot 

located across the street from the jail in which he was incarcerated prior to trial. Id. at 405. The 
prosecutor then asked the defendant why he had not explained earlier where he had stolen the car. Id. 
at 406. The prosecutor then referred to the earlier testimony of the arresting officer in which the de
fendant was alleged to have specified, after receiving Miranda warnings, a location some two miles 
from the jail. Id.

2013. Id. at 409. The Court reasoned that any ambiguity in the question “Why didn't you tell this to 
the police?” was quickly resolved by explicit reference to the prior inconsistent statement in the arrest
ing officer’s testimony Id. In Grieco v. Hall, 641 F.2d 1029 (1st Cir 1981). the First Circuit held that 
Anderson permitted cross-examination concerning the defendant’s postarrest silence when a govern
ment witness' testimony referred to a postarrest statement inconsistent with the defendant’s exculpatory 
testimony at trial, even though the prosecutor did not, as in Anderson, refer to the prior inconsistent 
statement during cross-examination. Id. at 1036.
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When a prosecutor calls a third-party witness who he knows will invoke the 
privilege against self-incrimination, the danger arises that the jury improperly 
will infer the defendant’s guilt from the witness’ silence.2014 The Supreme 
Court has held that reversible error does not result invariably whenever a wit
ness exercises his privilege not to answer.2015 Instead a court must examine the 
surrounding circumstances, focusing on two factors, each of which suggests a 
distinct ground for error.2016 First, error may result when the prosecutor 
makes a conscious and flagrant attempt to build its case out of inferences aris
ing from use of the testimonial privilege.2017 Second, error may result when 
inferences from a witness’ refusal to answer unfairly prejudices a defendant by 
adding critical weight to the prosecution’s case in a form not subject to cross- 
examination.2018 Nevertheless, reversal is not required when a prosecutor calls 
a witness who invokes the fifth amendment privilege if the prosecutor has a 
good faith belief that the witness cannot validly assert the privilege.2019

The Federal Rules of Evidence govern the prosecution’s presentation of evi
dence of prior crimes or wrongful conduct of a witness or a defendant.2020 The 
prosecutor may not offer such evidence as proof of a person’s criminal propen
sity,2021 although he may use it to impeach the witness’ credibility2022 or to

2014 Namet v. United States, 373 U.S. 179, 186-87 (1963). The witnesses called in this case were a 
husband and wife, who were codefendants with Namet, but had pleaded guilty. Id. at 181-82, 184.

2015. Id. at 186.
2016. Id.
2017. Id.
2018. Id. at 187; cf. United States v. Trapnell, 638 F.2d 1016, 1024-25 (7th Cir. 1980) (no misconduct 

when prosecutor calls witness who intends to invoke fifth amendment privilege, when jury could not 
draw unfavorable inferences from witness’ refusal to state how he knew defendant); Labbe v. Berman. 
621 F.2d 26, 28 (1st Cir. 1980) (dictum) (no misconduct when prosecutor calls witness who intends to 
invoke statutory privilege to refuse to testify against spouse, when jury could not have drawn unfavora
ble inferences from refusal to answer innocuous question and judge instructed jury to draw no adverse 
inferences from spouse’s exercise of privilege).

2019. Namet v. United States, 373 U.S. 179, 188 (1963). The Sixth Circuit, in contrast to most other 
circuits, permits the government in certain circumstances to call a witness it knows will assert a valid 
privilege against self-incrimination. United States v. Vandetti, 623 F.2d 1144, 1147 & n.l (6th Cir. 
1980). In determining whether to permit the prosecution to call such a witness, the Sixth Circuit con
siders the degree of prejudice to the prosecution’s case which would result from not calling the witness. 
Id. at 1147. Vandetti requires the court to balance the potential unfairness to the defendant of calling 
the witness against the value of the potential witness’ testimony. Id. at 1149. In Vandetti, five code
fendants refused to give their identities and to testify about their prior convictions. Id. at 1150. The 
Sixth Circuit held that the trial court could require the codefendants to testify as to their identities and 
their unwillingness to testify, but could not permit further questioning. Id. at 1150. The court reasoned 
that the identities of the codefendants might be crucial to the prosecution's case, but that further ques
tioning only could prejudice the defendants without adding to the prosecution’s case. Id. The court 
also suggested that the trial judge might avoid prejudice by requiring the prosecution to phrase the 
questions in a manner that would enable the witnesses to avoid using the words “I take the fifth amend
ment’’ in front of the jury. Id.

2020. See notes 2021-24 infra, and accompanying text (discussing relevant Federal Rules of Evi
dence).

When the prosecutor offers evidence of an alleged prior crime not reduced to final judgment, the 
court must make a preliminary finding that clear and convincing evidence connects the accused with 
the incident. United States v. Shelton, 628 F.2d 54, 56 (D C. Cir. 1980).

2021 The Federal Rules of Evidence provide: “(e)vidence of other crimes, wrongs, or acts is not 
admissible to prove the character of a person in order to show that he acted in conformity therewith.” 
Fed R. Evid 404(b); see United States v. Pintar, 630 F.2d 1270, 1285-87 (8th Cir. 1980) (evidence 
suggesting that defendants received kickbacks inadmissible under rule 404(b) when indictment alleged 
no kickback scheme and prejudice to defendants exceeded probative value of evidence); United States 
v. Shelton, 628 F.2d 54, 56-57 (D.C. Cir. 1980) (government’s presentation of evidence that defendant 



1981] Project: Criminal Procedure 707

attack the witness’ character when character is an essential element of a 
charge, claim, or defense.2023 Evidence of prior crimes or wrongs also is ad
missible for such other purposes as proof of motive, opportunity, intent, prepa
ration, plan, knowledge, identity, or absence of mistake or accident.2024 The 

frequented known center of narcotics activity and by innuendo was member of drug underworld consti
tutes reversible error because unnecessary to prosecution for assault).

2022. Fed. R. Evid. 609(a). Evidence of a prior crime is admissible to attack a witness’ credibility if 
elicited from the witness or established by public record during cross-examination and if the crime was 
punishable by imprisonment in excess of one year or death, or involved dishonesty or false statement. 
Id. see United States v. Watkins, 624 F.2d 65, 66 (8th Cir. 1980) (per curiam) (prosecutor’s remarks 
about defendant's drug dealings and philandering permissible method of impeaching credibility of de
fendant who testified at own trial).

2023. Fed. R. Evid. 405(b); see United States v. Payne, 635 F.2d 643. 647 (7th Cir. 1980) (prosecutor 
could inquire into defendant’s prior conviction for illegal sale of automobile on cross-examination 
when defendant put reputation for truthfulness and law-abiding citizenship in issue by offering charac
ter witness), cert, denied. 101 S. Ct. 2050 (1981).

2024. Fed. R Evid. 404(b); see United States v. Mack, 643 F.2d 1119, 1121-23 (5th Cir. 1981) (evi
dence of subsequent drug offense admissible in trial for sale of cocaine to rebut defendant’s entrapment 
defense); Hixson v. Housewright. 642 F.2d 242, 247 (8th Cir. 1981) (evidence of alleged frauds on 
churches admissible tn prosecution for defrauding other churches to prove intent to perform fraudulent 
scheme); United States v. Killian. 639 F.2d 206, 211 (Sth Cir. 1981) (pistols and cocaine seized from 
conspirators’ homes admissible in prosecution for conspiracy to distribute cocaine to show intent, plan, 
opportunity, and knowledge); United States v. Escalante, 637 F.2d 1197, 1202-04 (9th Cir. 1979) (evi
dence of prior smuggling act admissible at trial for drug smuggling to show intent), cert, denied. 449 
U.S. 856 (1980); United States v. Preston, 634 F.2d 1285, 1293 (10th Cir. 1980) (evidence of misuse of 
silver held in trust admissible in prosecution for silver sales scheme to show defendant’s knowledge that 
claims concerning ownership of silver fraudulent); United States v. Buras, 633 F.2d 1356, 1361 (9th Cir 
1980) (evidence of past failure to report profit from sale of house as income relevant to good faith of 
defendant’s claim that he believed he had no obligation to report wages as income); United States v. 
Ford, 632 F.2d 1354. 1375-76 (9th Cir. 1980) (evidence that defendant created questionable trust fund 
admissible in prosecution for embezzlement from similar union trust fund to show criminal intent), cert, 
denied. 101 S Ct. 1399 (1981); United States v. Merryman, 630 F.2d 780, 786 (10th Cir. 1980) (evi
dence that defendant owned truck used in marijuana smuggling admissible in prosecution for distribu
tion of marijuana to show intent when defendant claimed ignorance of separate marijuana smuggling 
incident); United States v. Dennis, 625 F.2d 782, 800-01 (8th Cir.) (evidence of defendant’s reputation 
and prior acts of violence admissible in prosecution for extortion to show state of mind of defendant 
and victim, as well as reasonableness of victim’s fear), cert, denied, 449 U.S. 923 (1980); United States v. 
Witschner, 624 F.2d 840, 843 (8th Cir.) (evidence of other fraudulent acts similar in kind and close in 
time to acts charged in indictment admissible in fraud prosecution to show defendant’s knowledge and 
absence of mistake or accident), cert, denied, 449 U.S. 994 (1980); United States v. Karas, 624 F 2d 500, 
504 (5th Cir. 1980) (evidence of prior similar crimes admissible in RICO prosecution to show predispo
sition to commit cnme when defendant argued entrapment), cert, denied, 449 U.S 1078 (1981); Jervis v. 
Hall, 622 F.2d 19, 23 (1st Cir. 1980) (evidence of defendant’s prior threat against victim admissible in 
prosecution for assault to show malice or ill will); United States v. Lutz, 621 F.2d 940, 943-44 (9th Cir.) 
(evidence of defendant’s involvement in allegedly fraudulent loan-brokerage firm admissible to prove 
motive and intent in prosecution for similar fraudulent scheme to prove motive and intent), cert, denied. 
449 U.S. 1093 (1980); United States v. Provenzano, 620 F.2d 985, 994 (3d Cir.) (evidence of defendant’s 
threat against union official’s life admissible in RICO prosecution to show opportunity and plan to 
carry out labor kickback scheme), cert, denied, 449 U.S. 899 (1980).

The Second Circuit has stated that a court should not admit evidence of a defendant’s prior crimes to 
show knowledge or intent until the conclusion of the defendant’s case, because at that time the court 
will be better able to determine whether knowledge or intent is truly a disputed issue, and whether the 
probative value of the evidence outweighs the prejudice it creates. See United States v. Alessi, 638 F.2d 
466, 477 (2d Cir 1980) (court should not admit evidence of prior crimes to show knowledge or intent 
until end of defendant’s case although admission at conclusion of government’s case not reversible 
error when defendant fails to object).

Occasionally, a court may admit evidence of “other crimes or misconduct" on the ground that the 
evidence is not truly extrinsic. See United States v. Lentz, 624 F.2d 1280, 1289 (5th Cir. 1980) (evi
dence of alleged intent to break into house admissible when so linked in point of time and circumstance 
to charged wiretapping offense that one cannot be fully shown without proving other), cert, dented, 101 
S. Ct. 1696 (1981); United States v. Passaro, 624 F.2d 938, 943 (9th Cir. 1980) (evidence of prior distri
bution of illegal drug admissible in prosecution for illegal drug manufacturing as direct evidence of 
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improper admission of prior misconduct evidence, however, does not consti
tute reversible error unless the evidence admitted is highly prejudicial to the 
accused.* 2025

alleged offense), cert. denied, 449 U.S. 1113 (1981). See also Carter v. Jago, 637 F.2d 449, 457 (6th Cir. 
1980) (evidence of defendant’s prior assault on another person under similar circumstances and to 
which defendant offered same defense rationally connected to crime charged and not prejudicial).

2025. See Jones v. Estelle. 622 F.2d 124, 126 (5th Cir.) (per curiam) (improper admission of prior 
invalid convictions for impeachment purposes harmless error when four other more recent convictions 
properly used to impeach defendant’s credibility), cert, denied. 449 U.S 996 (1980); United States v. 
Walker, 621 F.2d 163, 168 (5th Cir. 1980) (inquiry into remote prior offense, withdrawn upon objection, 
not reversible error when jury instruction to disregard question would cure potential prejudice to de
fendant). cert, denied, 101 S. Ct. 1707 (1981); United States v. Provenzano, 620 F.2d 985, 994-95 (3d 
Cir.) (unsolicited reference by witness to defendant’s involvement in loansharking, gambling, and fixing 
horse races not reversible error because jury instructions would cure potential prejudice to defendant), 
cert, denied. 449 U.S. 899 (1980); cf. United States V. Bryson, 634 F.2d 862, 865 (5th Cir. 1981) (al
though improper admission of evidence of prior crimes harmless error in context of determining de
fendant’s guilt, defendant entitled to resentencing because evidence prejudiced jury’s sentencing 
decision); United States v. Jackson, 621 F.2d 216, 220-21 (5th Cir. 1980) (presentation of evidence of 
similar acts, otherwise admissible to show intent to defraud, reversible error when government had 
agreed not to rely on evidence of similar acts to prove intent).

2026. 373 U.S. 83 (1963).
2027. Id. at 87; see Chavis v. North Carolina, 637 F.2d 213, 224-25 (4th Cir. 1980) (defendant denied 

due process when prosecution withheld psychiatric report specifically requested by defense counsel, 
which described state’s chief witness as “borderline defective” and contained statement that contra
dicted witness’ testimony at trial). To establish a Brady violation, a defendant must prove that the 
prosecutor suppressed the evidence, and that the evidence was both exculpatory and material. Ogle v. 
Estelle. 641 F.2d 1122, 1124 (5th Cir. 1981); see United States v. Hargrove. 647 F.2d 411. 414-15 (4th 
Cir 1981) (no error in government’s nondisclosure of informant’s identity and failure to produce in
formant at trial when his testimony could not have aided defense and government made reasonable 
effort to subpoena informant for trial); Smith v. United States, 635 F.2d 693, 696 (8th Cir. 1980). cert, 
denied, 101 S. Ct. 1397 (1981) (conclusory allegation that prosecutor suppressed evidence does not 
warrant relief); United States v. Nixon, 634 F.2d 306, 312-13 (5th Cir. 1981) (no reversible error in 
government’s nondisclosure of immunity agreement with key witness when defense elicited answer 
acknowledging existence of agreement on cross-examination).

2028. Napue v. Illinois, 360 U.S. 264, 265, 269 (1958); z/ United States v. Burreson, 643 F.2d 1344, 
1350 (9th Cir.) (government’s introduction of false testimony not reversible error when no evidence that 
prosecutor acted in bad faith), cert, denied, 50 U.S.L.W. 3247 (Oct. 6, 1981); Braxton v. Estelle, 641 F.2d 
392, 395 (5th Cir. 1981) (per curiam) (allegation that state used perjured testimony does not demon
strate error when defendant failed to prove that state knowingly used perjured testimony, prosecutor 
denied knowing use of such testimony, and testimony deviated only in minor details from witness' 
pretrial statement); United States v. O’Connor, 635 F.2d 814, 819 (10th Cir. 1980) (prosecutor’s ques
tion that implied witness convicted of felony when only pleaded guilty to misdemeanor constitutes 
harmless error because jury’s attention focused on substance rather than label); United States v. Geor- 
galis, 631 F.2d 1199, 1204 (5th Cir. 1980) (prosecutor’s mention of defendant’s non-existent prior con
viction constitutes harmless error when defendant denied conviction on stand, prosecutor admitted 
error next day to court and jury, and other evidence against defendant supported conviction).

2029. See Giglio v. United States, 405 U.S. 150, 154-55 (1971) (defendant denied due process when 
prosecutor negligently failed to disclose that, during cross-examination, key witness testified falsely that 
he had not been promised immunity); Ross v. Heyne, 638 F.2d 979, 986-87 (7th Cir. 1980) (defendant 
denied due process when prosecutor failed to correct codefendant’s false testimony that he was not 
testifying pursuant to plea agreement when codefendant’s testimony was sole evidence on one count); 
United States v. Bigeleisen, 625 F.2d 203, 208-210 (8th Cir. 1980) (defendant denied due process when 
prosecutor failed to correct false testimony of key government witness concerning absence of agreement 
to testify and prosecutor capitalized on witness' false testimony during closing argument).

It is well settled, under Brady v. Maryland,2026 that a prosecutor who sup
presses material exculpatory evidence denies the defendant due process of 
law.2027 Similarly, the prosecutor may not introduce or elicit evidence known 
to be false2028 or allow false testimony to stand uncorrected.2029 Such miscon
duct constitutes grounds for a new trial if there is a reasonable likelihood that 
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the misconduct affected the jury’s verdict.2030

FIFTH AMENDMENT ISSUES AT TRIAL

Privilege Against Self-Incrimination. The fifth amendment provides that
no person shall be compelled to be a witness against himself in a criminal 
case.2031 This privilege against self-incrimination protects an individual only 
against government attempts to compel2032 production of testimonial or com-

2030. United States v. Agurs. 427 U.S. 97, 103 (1976). In Agurs, the Supreme Court discussed three 
distinct situations in which a prosecutor’s act of withholding information may affect the fairness of a 
trial. Id. at 103-07. First, when a prosecutor knowingly uses perjured testimony the court must set 
aside a conviction if there is “any reasonable likelihood" that the perjured testimony could have af
fected the judgment of the jury. Id. at 103. Second, when the defense specifically requests evidence, 
the prosecutor must furnish the information or submit the problem to the trial judge if a substantial 
basis for claiming materiality exists. Id. at 106. Finally, when a prosecutor fails to disclose unre
quested exculpatory evidence, the court must order a new trial only if the evidence “creates a reason
able doubt that did not otherwise exist.” Id. at 112.

While some federal appellate courts expressly apply Agurs to allegations of prosecutorial misconduct 
in withholding information, others analyze such cases using a harmless error standard. Compare Per
kins v. Lefevre. 642 F.2d 37, 40-41 (2d Cir. 1981) (evidentiary hearing necessary to determine veracity 
of informant’s testimony that he was never convicted of crime of perjury before court can determine 
which prong of Agurs governs claim of prosecutorial misconduct) and Ogle v. Estelle, 641 F.2d 1122, 
1 125-27 (5th Cir 1981) (under Agurs, prosecutor’s refusal to supply specifically requested FBI reports 
not material to jury’s verdict when evidence against defendant overwhelming) and United States v. 
Espinoza. 641 F.2d 153, 173 (4th Cir. 1981) (dictum) (under Agurs. due process requires court to set 
aside conviction if any reasonable likelihood that evidence that prosecutor knew was false could have 
affected judgment of jury), cert, denied, 50 U.S.L.W. 3247 (U.S. Oct. 6, 1981) and Chavis v. North 
Carolina. 637 F.2d 213. 222-25 (4th Cir. 1980) (under Agurs, defendant denied due process when prose
cutor failed to disclose psychiatric report and prior inconsistent statement of witness because reasonable 
possibility that disclosure would have affected verdict materially) and Thomas v. Cardwell, 626 F.2d 
1375. 1382 (9th Cir. 1980) (under Agurs, prosecutor's failure to disclose agreement with key government 
witness when witness denied existence of agreement not reversible error because witness’s credibility 
adversely affected by his own attorney’s testimony, and existence of agreement was in dispute), cert 
denied. 449 U.S. 1089 (1981) with United States v. Tercero, 640 F.2d 190, 193 (9th Cir. 1980) (prosecu
tor’s loss or destruction of police and DEA postarrest photographs of defendant not reversible error 
when defendant fails to show any significant degree of prejudice), cert, denied. 449 U.S. 1084 (1981) and 
United States v. Alessi, 638 F.2d 466, 481 (2d Cir. 1980) (testimony of “surprise” witness who had 
reached immunity agreement with prosecutor just before trial not prejudicial to defendant because 
defendant received continuance to prepare cross-examination) and United States v. Coffman. 638 F.2d 
192, 197-98 (10th Cir. 1980) (prosecutor’s inadvertent failure to ensure that defendant received all ex
pert witness' documents not denial of due process because trial court gave defense counsel time to study 
documents and permission to recall expert witness) and United States v. DeWeese. 632 F.2d 1267, 1272- 
73 (5th Cir. 1980) (government’s violation of omnibus order by withholding name of expert witness 
until day before trial not reversible error without showing of prejudice to defendant) and United States 
v. Garcia. 625 F.2d 162, 165-66 (7th Cir.) (government’s nondisclosure of name of informant who could 
testify to victim’s reputation for violence not denial of due process when testimony would have been 
cumulative and disclosure would have endangered informant), cert, denied, 449 U.S. 923 (1980).

2031. U.S. Const, amend. V.
2032. The government “compels” testimony if it penalizes failure to give testimony that is not immu

nized. See Lefkowitz v. Cunningham, 431 U.S. 801, 805-06 (1977) (sanctions such as discharge from 
employment, cancellation of contracts, and disqualification from holding office in political party as 
consequence of assertion of fifth amendment privilege compel testimony in violation of fifth amend
ment); United States v. United States Currency, 626 F.2d 11, 14-15 (6th Cir.) (inability to recover 
substantial sums of money in forfeiture proceeding as consequence of assertion of fifth amendment 
privilege compels testimony in violation of fifth amendment), cert, denied, 449 U.S. 993 (1980); cf. 
United States v. Burreson, 643 F.2d 1344, 1350 (9th Cir. 1981) (testimony motivated by defendant’s 
desire to respond to unfavorable evidence not “compelled” in violation of fifth amendment), cert, de
nted, 50 U.S.L.W. 3247 (U.S. Oct. 6, 1981); United States v. Swacker, 628 F.2d 1250, 1253 (9th Cir. 
1980) (testimony of individual subpoenaed to testify before grand jury without being advised he was 
target of investigation not “compelled” in violation of fifth amendment when grand jury testimony 
admitted at trial).
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municative evidence.2033 The government, however, may compel a person to 
display identifiable physical characteristics2034 or participate in a lineup2035 be
cause evidence gathered through such methods is not testimonial or 
communicative.

This term in Estelle v. Smith,2036 the Supreme Court held that the fifth 
amendment prohibits the use at a sentencing hearing of testimony of a court- 
appointed psychiatrist who conducted a pretrial competency examination of 
the defendant when the defendant was not informed of the possible use of his 
statements and of his right to remain silent.2037 Reasoning that the psychiatrist 
based his conclusions on the defendant’s statements as well as on his own ob
servations, Chief Justice Burger, writing for the majority, rejected the state’s 
argument that the information the psychiatrist received was nontestimonial in 
nature.2038

The privilege against self-incrimination protects against the compelled pro
duction of personal papers as well as oral testimony.2039 It does not protect an 
individual, however, against the production under subpoena of his personal 
papers held by a third party,2040 or against the lawful seizure under a search 
warrant of personal papers.2041 Further, the government may compel an indi
vidual to produce personal papers as long as the act of production does not 
constitute testimonial authentication of the contents of the papers.2042 Because

2033. Schmerber v. California, 384 U.S. 757, 761 (1966); see United States v. Euge. 444 U.S. 707, 714 
(1980) (IRS summons requiring defendant to give handwriting exemplars not compelled production of 
testimonial evidence in violation of fifth amendment); cf. United States v. Hayes, 631 F.2d 593, 595 (8th 
Cir. 1980) (per curiam) (instruction permitting jury to infer defendant's guilt from unexplained facts in 
evidence not violation of fifth amendment).

2034. See United States v. Dionisio, 410 U.S. 1, 5-7 (1973) (compelled production of voice exemplars 
does not violate fifth amendment); Gilbert v. California. 388 U.S. 263, 267 (1967) (compelled produc
tion of handwriting exemplars during postarrest investigation does not violate fifth amendment); Holt 
v. United States. 218 U.S. 245, 252-53 (1910) (compelling defendant to try on clothes to demonstrate 
that they fit him does not violate fifth amendment).

2035. Wade v. United States. 388 U.S. 218, 222-23 (1967).
2036 101 S. Ct. 1866 (1981).
2037 Id. at 1875-76. In Smith, the trial court had ordered a psychiatric examination of the defend

ant to determine his competency to stand trial for murder. Id. at 1870. The defendant was not advised 
prior to the examination of his right to remain silent. Id. at 1872. In a post-trial sentencing proceeding, 
the State called the psychiatrist to testify on the issue of the defendant’s “future dangerousness." Id. at 
1870 The psychiatrist testified that, based on the competency examination, he believed the defendant 
was “a very severe sociopath” who would commit similar criminal acts and whose condition would 
“only get worse.” Id. at 1871. The defendant received a sentence of death. Id.

2038 Id. at 1873-74. The Court expressed no opinion about the applicability of the fifth amendment 
to expert psychiatric testimony based entirely on the psychiatrist’s observations of the defendant. See 
id at 1873 n.8 (record does not indicate whether psychiatrist’s observations alone would enable him to 
predict defendant’s future dangerousness).

2039 Bellis v. United States, 417 U.S. 85, 87 (1974); see Boyd v. United States. 116 U.S. 616, 637 
(1886) (unlawful seizure of private books and papers compels owner to be witness against self in viola
tion of fifth amendment).

2040. See Fisher v. United States, 425 U.S. 391, 397 (1976) (subpoena of taxpayer’s personal papers 
from attorney does not violate taxpayer’s fifth amendment privilege).

2041. See Andresen v. Maryland, 427 U.S. 463, 474 (1976) (seizure of personal papers under search 
warrant does not violate fifth amendment because person not compelled to turn over papers). In 
United States v. Mannino, 635 F.2d 110 (2d Cir. 1980), the Second Circuit used the Andresen rationale 
to reject a fifth amendment challenge to a lawful warrantless seizure of incriminating personal papers, 
stating that the manner in which the papers came into the government’s lawful possession was immate
rial to the fifth amendment analysis. Id. at 116.

2042 Andresen v. Maryland, 427 U.S. 463, 473-74 (1976); see Fisher v. United States. 425 U.S. 391, 
409-11 (1976) (production by defendant of papers that defendant’s accountant voluntarily prepared not 
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the privilege protects only individuals, it does not extend to a person holding 
business records as a representative of a corporation or partnership.* 2043

compelled self-incrimination because government knew existence and location of papers and defendant 
merely surrendered documents without affirming veracity of contents).

2043. See Bellis v. United States. 417 U.S. 85, 88 (1974) (because fifth amendment privilege purely 
personal, member of partnership holding partnership records in representative capacity may not assert 
it); Hale v. Henkel. 201 U.S. 43, 69-70 (1906) (because fifth amendment privilege purely personal, 
individual may not assert it on behalf of corporation).

2044 See Roberts v. United States. 445 U.S. 552, 559 (1980) (no fifth amendment protection avail
able to defendant who fails to assert privilege before appeal of sentence because privilege not self
executing); Gamer v. United States, 424 U.S. 648, 665 (1976) (individual who may claim privilege on 
tax return but fails to do so cannot later invoke privilege when tax return introduced as evidence 
against him in criminal prosecution).

2045. United States v. Apfelbaum, 445 U.S. 115, 128 (1980); see Hoffman v. United States. 341 U.S 
479, 486-87 (1951) (fifth amendment protection confined to instances when witness has reasonable 
cause to apprehend danger in answering); Hale v. Henkel, 201 U.S. 43, 67 (1906) (fifth amendment 
operates only when witness asked to give testimony that may expose him to criminal charge); United 
States v. United States Currency, 626 F.2d 11, 14-15 (6th Cir.) (fifth amendment applies to civil forfei
ture proceedings because forfeiture statutes penalize only persons involved in criminal enterprises), cert 
denied. 449 U.S. 993 (1980); cf. United States v. Seifert, 648 F.2d 557, 563 (9th Cir. 1980) (dictum) (fifth 
amendment privilege unavailable when basis of assertion is fear of reprisal); United States v. Zappola, 
646 F.2d 48, 53 (2d Cir. 1981) (fifth amendment privilege unavailable to witness protected from crimi
nal prosecution for acts performed while working as undercover agent); United States v. Prichard. 645 
F.2d 854, 857 (10th Cir. 1981) (fifth amendment not violated when defendant required to testify to 
establish standing at suppression hearing because testimony not used against defendant at trial); Sigety 
v. Abrams, 632 F.2d 969, 973 (2d Cir. 1980) (fifth amendment does not protect compelled exculpatory 
statements by defendant); United States v. Peister, 631 F.2d 658, 662 (10th Cir. 1980) (fifth amendment 
does not relieve defendant of burden of disclosing finances to show inability to obtain counsel when 
potential incrimination resulting from disclosure speculative), cert, denied, 449 U.S 1126 (1981).

The trial judge must undertake a particularized inquiry into the legitimacy and scope of the claim of 
privilege. This term in United States v. Goodwin, 625 F.2d 693 (5tn Cir. 1980), the Fifth Circuit re
versed the convictions of three defendants because the trial judge accepted a "blanket assertion" of the 
privilege from witnesses testifying for the defendant without an explanation of their feared liability 
sufficient to allow the judge to determine the validity of the assertion. Id. at 703.

2046. See United States v. Pardo, 636 F.2d 535, 543 (D.C. Cir. 1980) (dictum) (fifth amendment 
privilege lost with respect to offenses to which defendant pleads guilty or for which defendant is con
victed or with respect to charges dismissed pursuant to plea agreement).

2047. See United States v. Barham. 625 F.2d 1221, 1225 (Sth Cir. 1980) (witness convicted for multi
ple aspects of crime of counterfeiting may invoke fifth amendment privilege in reply to question con
cerning source of counterfeit currency because still potentially liable for crime of receiving counterfeit 
currency); United States v. Vandetti, 623 F.2d 1144, 1146 (6th Cir. 1980) (dictum) (persons convicted of 
federal gambling offense successfully invoked fifth amendment privilege because still liable under state 
gambling and liquor license laws and appeal of federal conviction might result in new trial).

2048. 101 S. Ct. 1866 (1981).
2049. Id. at 1873.

An individual must assert the privilege in a timely manner,2044 and may 
assert it only when asked for testimony that gives rise to a real and substantial 
risk of criminal liability.2045 Thus, the privilege is unavailable when the testi
mony sought relates to offenses the claimant already has been convicted of, or 
pleaded guilty to, or charges that have been dismissed in exchange for a plea of 
guilty to other charges.2046 If the claimant remains criminally liable for the 
same acts, however, he retains the privilege.2047 2048

This term in Estelle v. Smith2046 the Supreme Court held that the privilege 
against self-incrimination remains available to a defendant during the sentenc
ing hearing in a capital case after the defendant’s guilt has been decided.2049 
In rejecting the state’s argument that the fifth amendment is inapplicable once 
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the defendant has been found guilty,2050 the Court concluded that the gravity 
of the sentencing decision required the court to exclude from the sentencing 
hearing statements taken in violation of the fifth amendment.2051

A defendant who voluntarily takes the stand partially waives the privilege 
against self-incrimination and must answer on cross-examination all questions 
concerning matters reasonably related to subjects covered during direct exami
nation.2052 Last term in Jenkins v. Anderson2053 the Supreme Court held that a 
prosecutor may use prearrest silence to impeach a defendant’s credibility on 
cross-examination when the defendant takes the stand to testify in his own 
behalf.2054 The Court reasoned that attempted impeachment, which a defend
ant implicitly consents to when he takes the stand, is a legitimate method of 
finding the truth in a criminal trial.2055

This term in Carter v. Kentucky2056 the Supreme Court held that a defend
ant who exercises his privilege against self-incrimination is entitled, upon re
quest, to an instruction cautioning the jury against drawing adverse inferences 
from his refusal to testify.2057 The Court reasoned that the fifth amendment 
prohibits the imposition of any penalty upon a defendant for exercising the 
constitutional privilege not to testify.2058 The Court believed that a refusal to 
give an instruction allowed the jury “to roam at large with only its untutored 
instincts to guide it”2059 and thereby exacted a penalty as severe as that arising

2050. Id. at 1872. Capital cases in Texas are divided into a guilt phase and a penalty phase. Id. at 
1870 & n.2.

2051 Id. at 1873. Justice Rehnquist, concurring in the judgment, disagreed with the majority’s ap
plication of the fifth amendment to proceedings conducted after the adjudication of the defendant’s 
guilt See id. at 1879 (Rehnquist, J., concurring in judgment) (fifth amendment not implicated because 
psychiatrist testified only after defendant was convicted).

2052. See Fitzpatrick v. United States, 178 U.S. 304, 315 (1900) (defendant who testifies on own 
behalf has no right to present only favorable facts without subjection to same breadth of cross-examina
tion as ordinary witness); United States v. Lutz, 621 F.2d 940. 945 (9th Cir.) (defendant who testifies 
concerning involvememt in fraudulent loan-brokerage scheme cannot claim privilege on cross-exami
nation with respect to involvement in separate scheme when testimony sought relevant to his intent and 
credibility), cert, denied. 449 U.S. 1093 (1980); cf. United States v. Seifert. 648 F.2d 557, 561 (9th Cir. 
1980) (unlike defendant who voluntarily takes stand, nonparty witness may refuse to answer questions 
on cross-examination about material discussed in direct examination if answers sought would incrimi
nate him).

2053. 447 U.S. 231 (1980).
2054. Id. at 238.
2055. Id. The decision was consistent with the Court's previous opinions in Raflel v. United Stales, 

271 U.S. 494 (1926), and Harris v. New York, 401 U.S. 222 (1971), in which the Court held that the fifth 
amendment permits a prosecutor to use a defendant’s silence at a previous trial and a statement taken 
in violation of a defendant’s Miranda rights to impeach credibility at a subsequent trial 447 U.S. at 
235-38 See notes 2007-10 supra (discussing prosecutor’s use of prearrest silence under Jenkins).

2056. 101 S. Ct. 1112 (1981).
2057. Id. at 1121-22. The instruction the defendant in Carter requested and the trial court refused to 

give stated that “(t]he defendant is not compelled to testify and the fact that he does not cannot be used 
as an inference of guilt and should not prejudice him in any way.” Id. at 1116. The Court rejected the 
slate's argument that the instruction itself would constitute an impermissible comment by the court on 
the accused’s silence at trial. Id. at 1120-21; see Lakeside v. Oregon. 435 U.S. 333, 339 (1978) ("no
inference” instruction given over defense objection not impermissible comment on defendant's failure 
to testify).

2058. 101 S. Ct. at 1119; see Griffin v. California, 380 U.S. 609, 615 (1965) (fifth amendment forbids 
jury instruction that permits jury to draw unfavorable inferences from defendant’s silence).

2059. 101 S. Ct. at 1119 The Court attached great significance to the instruction as a means of 
guiding jury deliberations. See id. at 1120 & n.20 (judge has unique power to influence jury through 
instruction and to reduce speculation concerning defendant’s silence); id. at 1121 (defense counsel’s 
argument suggesting that no adverse inference permissible cannot substitute for instructions by court). 



1981] Project: Criminal Procedure 713

from adverse comment upon the defendant’s refusal to take the stand.2060
The government may compel a witness to testify by granting him immunity 

from the use of the testimony against him in subsequent criminal proceed
ings.2061 This immunity bars the government from using the immunized testi
mony to impeach the witness’ credibility when he testifies as a defendant in a 
subsequent criminal trial.2062 The government may use immunized testimony 
against the witness, however, in a subsequent prosecution for perjury.2063

Due Process and the Media at Trial. The Supreme Court held this term
in Chandler v. Florida2'*’* that the Florida Code of Judicial Conduct, which 
permits telecasts of criminal trials, did not violate the due process clause of the 
fifth amendment.21165 Recognizing that “[djangers lurk in this, as in most, ex
periments,” the Court nevertheless concluded that it was powerless to super
vise state procedures unless those procedures infringe upon the fundamental 
rights of the accused.2066 The Court suggested, however, that future defend
ants may attempt to demonstrate that media coverage of a trial prejudiced 
their constitutional rights by compromising the ability of the jury to judge 
them fairly or by so adversely affecting the trial participants as to deny them 
due process.2067

2060. Id at 1119; see notes 1993-97 supra and accompanying text (prosecutor must refrain from 
comment upon defendant’s failure to testify).

In dissent. Justice Rehnquist argued that the accused in Carter had not been forced to testify in 
violation of the fifth amendment. Id. at 1123 (Rehnquist, J., dissenting). He stated that the Court’s 
decision allows a defendant “virtually to take over from the trial judge any control over the instructions 
. . . .” Id. at 1124.

2061 See 18 U.S.C. § 6002 (1976) (authorizing government to compel testimony before federal 
courts, federal agencies, or Congress pursuant to grant of immunity from use of testimony or evidence 
derived therefrom in subsequent criminal proceedings); Kastigar v. United States, 406 U.S. 441. 453 
(1972) (upholding constitutionality of federal immunity statute under fifth amendment); In re Grand 
Jury Proceedings. 643 F.2d 220, 228 (5th Cir. 1981) (defendant has no fifth amendment ground for 
refusal to testify after receiving use immunity); United States v. Karas, 624 F.2d 500, 505 (4th Cir. 1980) 
(dictum) (immunity substitutes for individual’s fifth amendment rights), cert, denied. 449 U.S 1078 
(1981); cf. United States v. Pantone, 634 F.2d 716, 719 (3d Cir. 1980) (prosecutor who conducted grand 
jury proceedings in which defendant gave immunized testimony not barred from prosecuting defendant 
for separate but analogous offense when evidence derived from wholly independent source).

The Circuits are divided on whether the decision to grant immunity rests solely within the prosecu
tor’s discretion or whether the district court also has authority to grant immunity sua sponte Compare 
United States v. L’Hoste, 640 F.2d 693, 695 (5th Cir. 1981) (trial judges lack authority to grant use 
immunity) and United States v. Karas. 624 F.2d at 505 (prosecutor alone has discretion to grant use 
immunity) and United States v. Turkish, 623 F.2d 769, 780 (2d Cir. 1980) (Lumbard, J„ concurring in 
part and dissenting in part) (district court should not conduct inquiries into granting of use immunity 
because potential harm to administration of criminal justice outweighs need for immunity), cert, denied. 
449 U.S 1077 (1981) with Government of the Virgin Islands v. Smith, 615 F.2d 964. 974 (3d Cir. 1980) 
(trial courts have authority to grant use immunity when prosecutorial misconduct occurs or when wit
ness’ testimony clearly exculpatory, essential to defense, and government has no strong interest in with
holding immunity).

2062 New Jersey v. Portash, 440 U.S. 450, 459-60 (1979).
2063 18 U.S.C. § 6002 (1976); see United States v. Apfelbaum, 445 U.S. 115 (1980) (under immu

nity statute and fifth amendment, prosecution may use truthful as well as false immunized testimony 
against defendant in subsequent perjury prosecution).

2064. 449 U.S. 560 (1981).
2065. Id. at 582-83.
2066. Id.
2067. Id. The Court did not reach the question of what would constitute sufficient prejudice to 

amount to a denial of due process. The Chief Justice merely indicated that “(t]o demonstrate prejudice 
in a specific case a defendant must show something more than juror awareness that the trial is such as 
to attract the attention of broadcasters." Id. The Court believed that Estes v. Texas, 381 U.S. 532
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SIXTH AMENDMENT ISSUES AT TRIAL

Public Trial. The sixth amendment guarantees the accused the right to
a public trial.* 2068 The defendant, however, may waive this right.2069 2070 Last term 
in Richmond Newspapers, Inc. v. Virginia2010 the Supreme Court held that 
there is no converse constitutional right to a private trial.2071 The Court con
cluded that the right to attend criminal trials is implicit in the first amend
ment.2072 Thus, the trial court must open the trial to the press and to the 
public unless it can articulate overriding interests that implicate the defend
ant’s right to a fair trial.2073 In addition, the Court suggested that an open 
pretrial proceeding may pose a greater threat to a defendant’s right to a fair 
trial2074 than to an open trial because fewer measures exist at the pretrial pro
ceeding to protect a defendant from prejudice.2075 This term in Chandler v. 
Florida,2076 another decision involving the media having sixth amendment im
plications, the Supreme Court held that the Florida Code of Judicial Conduct, 
which permits telecasts of criminal trials, did not in itself violate the due pro
cess clause of the fifth amendment.2077

(1964). had not established a per se constitutional rule prohibiting the broadcast of trials but had held 
that in particular circumstances, such as when the presence of the electronic media gives rise to a 
"Roman circus,” telecasting may amount to a denial of due process. 449 U.S. at 582. Justice Stewart 
concurred in the Court’s opinion, which he believed overruled a per se rule that Estes had established. 
Id. at 583 (Stewart, J., concurring). Justice White, concurring in the Court’s opinion, expressed doubt 
that the telecasting of trials is inherently prejudicial. Id. at 586-89 (White, J., concurring).

Before the Supreme Court decided Chandler, the Eighth Circuit heard a fourteenth amendment due 
process challenge to a televised sentencing hearing. Zaehringer v. Brewer. 635 F.2d 734 (8th Cir. 1980). 
The court relied on Estes and found that the broadcast of Zaehringer’s sentencing hearing denied him 
due process. Id. at 738-39. The court did not reverse his conviction or remand for a new sentencing 
hearing, however, because it found that the due process violation did not prejudice the defendant, who 
received the lowest available sentence. Id. at 739.

2068. U.S. Const amend. VI. The sixth amendment provides the following: "In all criminal prose
cutions, the accused shall enjoy the right to a speedy and public trial ...” Id.

2069. Singer v. United States, 380 U.S. 24, 35 (1965). The waiver must be knowing and intelligent. 
Johnson v. Zerbst, 304 U.S. 458, 464 (1938).

2070. 448 U.S. 555 (1980).
2071. Id. at 580; Gannett Co. v. DePasquale. 443 U.S. 368, 382 (1979) (dictum); Singer v. United 

States, 380 U.S. 24, 35 (1965).
2072. 448 U.S. at 580.
2073. Id. at 581. The Court explained that although its earlier decision in Gannett Co. v. DePas

quale, 443 U.S. 368 (1979), contained language implying that the public did not have the right to 
compel a public trial, Gannett actually referred solely to the special situation of a pretrial suppression 
hearing, when a danger exists of prejudicing potential jurors with inadmissible evidence. 448 U.S. at 
581.

2074. Id. But see Ferreboeuf v. United States, 632 F.2d 832, 834-35 (9th Cir. 1980) (trial court’s 
refusal to close suppression hearing based on finding that publicity no more than usual not clearly 
erroneous), cert, denied, 101 S. Ct. 1398 (1981).

2075. Richmond Newspapers, Inc. v. Virginia. 448 U.S. at 581. At trial, a judge has access to “vari
ous tested alternatives," such as sequestration, to protect the defendant against prejudice. Id.

2076. 449 U.S. 560 (1981).
2077. Id. at 582-83. Although the decision did not cite the sixth amendment, the holding follows 

Richmond Newspapers in maintaining that a defendant has no right to exclude the public, including the 
public represented by the electronic media. See notes 2064-67 supra and accompanying text (due pro
cess discussion of Chandler}.

2078. U.S. Const, amend. VI. The sixth amendment provides the following: "In all criminal prose

Confrontation Clause. The sixth amendment guarantees a defendant in
a criminal case the right to confront any witnesses against him.2078 The right 
of confrontation entitles the defendant to be present at every stage of the 
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trial.2079 A defendant waives the right to be present, however, if he disrupts 
the trial2080 or voluntarily does not appear in the courtroom.2081

cutions, the accused shall enjoy the right ... to be confronted with the witnesses against him 
Id

2079. Lewis v. United States, 146 U.S. 370, 372 (1892). The right to be present does not encompass 
conferences in chambers concerning the dismissal of jurors. United States v. Provenzano, 620 F.2d 985, 
997-98 (3d Cir.), cert, denied, 449 U.S. 899 (1980).

2080. Illinois v. Allen, 397 U.S. 337, 342-43 (1970).
2081. Taylor v. United States. 414 U.S. 17, 19 ( 1973) (per curiam); see United States v. Barton. 647 

F.2d 224, 238 (2d Cir.) (defendant waived right to be present by choosing to undergo non-emergency 
surgery during trial), cert, denied, 50 U.S.L.W. 3248 (U.S. Oct. 6, 1981)

Even the involuntary absence of the accused may be harmless error. See United States v. Ford, 632 
F.2d 1354, 1379 (9th Cir. 1980) (even if absence involuntary, no possibility of prejudice when court 
reporter's notes of testimony taken in defendant’s absence read back to jury), cert, denied, 449 U.S. 961 
(1981). In Ford, the Ninth Circuit set a minimum standard for assertions of confrontation clause viola
tions, stating that “the Government bears the burden of proving that the defendant’s absence was 
harmless only if the absence presents a reasonable possibility of prejudice.” Id. at 1379 n.28.

2082. Davis v. Alaska, 415 U.S. 308, 315 (1974); Douglas v. Alabama, 380 U.S. 415, 418 (1965); see 
Chipman v. Mercer, 628 F.2d 528, 530 (9th Cir. 1980) (right of confrontation embodied substantially in 
right to confront adverse witnesses).

2083. See United States v. Meacham, 626 F.2d 503, 511 (5th Cir. 1980) (right of confrontation vio
lated if defendant not allowed to cross-examine government agent regarding recorded conversations 
between agent and defendant when cross-examination would elicit inconsistencies in agent’s incrimi
nating testimony).

2084. See United States v. Uramoto, 638 F.2d 84, 86 (9th Cir. 1980) (court’s refusal to allow cross- 
examination about threats witness made against non-parties violates defendant’s right of confrontation 
by limiting right to impeach witness’ credibility concerning denial of similar threats made to defend
ant); Chavis v. North Carolina. 637 F.2d 213, 225-26 (4th Cir. 1980) (court’s refusal to allow cross- 
examination concerning prosecution’s special treatment of witnesses violates defendant's right of con
frontation by limiting defendant’s ability to suggest bias); Greene v. Wainwright, 634 F.2d 272, 275-76 
(5th Cir. 1981) (court’s refusal to allow cross-examination of chief government witness concerning his 
mental condition and “bizarre criminal actions” violates defendant’s right of confrontation by limiting 
defendant’s ability to impeach witness’ credibility and motive); Chipman v. Mercer, 628 F.2d 528, 532- 
33 (9th Cir. 1980) (court's refusal to allow cross-examination of sole eyewitness concerning witness’ bias 
against the handicapped, including defendant, violates defendant’s right of confrontation); United 
States v. Meacham, 626 F.2d 503, 511 (5th Cir. 1980) (court’s refusal to allow cross-examination of 
government agent regarding recorded conversations between agent and defendant violates defendant’s 
right of confrontation by denying defendant opportunity to impeach agent’s credibility); Burr v. Sulli
van, 618 F.2d 583, 586-87, 588 (9th Cir. 1980) (refusal to allow cross-examination of alleged accom
plices regarding burglaries committed as juveniles violates right of confrontation by limiting 
defendant’s ability to suggest bias and self-interest).

Although it may not prohibit specific suggestions of bias, the trial court has discretion to limit attacks 
on a witness’ general credibility. See Hughes v. Raines, 641 F.2d 790, 792-93 (9th Cir. 1981) (court’s 
refusal to allow cross-examination of victim of attempted rape concerning previous accusation of rape 
against another man does not violate defendant’s right of confrontation because defendant questioned 
general credibility rather than suggesting particular bias); United States v. Cunningham. 638 F.2d 696, 
699 (4th Cir. 1981) (court’s refusal to allow cross-examination of witness regarding witness’ prior con
viction for passing worthless checks does not violate defendant s right of confrontation when defendant 
did not suggest specific bias or improper motive); Cloud v. Thomas, 627 F.2d 742, 744-45 (5th Cir. 
1980) (court’s refusal to allow defendant to cross-examine witness about prior dishonest acts does not 
violate defendant’s right of confrontation when defendant did not suggest bias or improper motive), 
cezr. denied, 101 S. Ct. 1760 (1981).

2085. See United States v. Uramoto, 638 F.2d 84, 87 (9th Cir. 1980) (deprivation of defendant’s right 
to cross-examine informant about only issue in case requires reversal although no specific showing of 
prejudice made); Chipman v. Mercer, 628 F.2d 528, 533 (9th Cir. 1980) (deprivation of defendant's

The defendant secures the right of confrontation primarily by cross-examin
ing adverse witnesses.2082 Thus, restrictions on the defendant’s right to cross- 
examine witnesses that limit inquiries relevant to either the defendant’s guilt or 
innocence2083 or the witnesses’ potential bias2084 may require reversal, even if 
the defendant fails to show that prejudice resulted.2085 Once the defendant has 
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cross-examined witnesses fully on these essential issues,2086 however, the trial 
judge has broad discretion to limit the scope of cross-examination.2087 A judge 
will limit cross-examination if further cross-examination would be repeti
tive,2088 would endanger unnecessarily ongoing police investigations,2089 or 
would harass, humiliate,2090 or endanger2091 the witness.

right to cross-examine witness about bias toward handicapped, including defendant, requires reversal 
even if error harmless).

2086 See Chipman v. Mercer. 628 F.2d 528, 530 (9th Cir 1980) (although trial court normally has 
broad discretion concerning scope of cross-examination, certain threshhold level of cross-examination 
constitutionally required).

2087. See Cloud v. Thomas, 627 F.2d 742, 744-45 (5th Cir. 1980) (no abuse of discretion in refusal 
to allow cross-examination of police officer regarding prior suspension from force when unrelated to 
present case and of limited probative value), cert, denied. 101 S. Ct. 1760 (1981); United States v. Den
nis, 625 F.2d 782, 798-99 (8th Cir.) (no abuse of discretion in refusal to allow cross-examination of 
witness regarding remote unrelated convictions, and cross-examination eliciting excessive and irrele
vant details of witness’ activity as paid informant), cert, denied. 449 U.S. 923 (1980); United States v. 
Witschner. 624 F.2d 840, 845 (8th Cir.) (no abuse of discretion in refusal to allow cross-examination of 
witness concerning parole status of witness' father when no indication that father would receive prefer
ential treatment if witness testified), cert, denied. 449 U.S. 994 (1980); United Slates v. Bocra. 623 F.2d 
281. 287-88 (3d Cir.) (no abuse of discretion in refusing to allow cross-examination about IRS agent’s 
involvement in previous bribery cases when such testimony only marginally probative of truthfulness, 
results in dissimilar factual situations, and would risk jury confusion), cert, denied. 449 U.S. 875 (1980).

2088 See United States v. McDonald. 620 F.2d 559, 566 & n.5 (5th Cir. 1980) (no abuse of discretion 
in restricting cross-examination of witness concerning motive for testifying when witness already had 
testified about conviction, impending parole, and absence of deal with government); cf. United States v. 
Brown. 634 F.2d 819, 824-26 (5th Cir. 1981) (no abuse of discretion in refusing to allow cross-examina
tion of witness' wife when defendant may impeach witness' credibility through direct cross-examina
tion); United States v. Ramirez, 622 F.2d 898, 899 (5th Cir. 1980) (no abuse of discretion in refusing to 
allow cross-examination of witness concerning pending indictment when evidence of prior convictions 
and deals with prosecution already admitted).

2089. See United States v. Gray, 626 F.2d 494, 500 (5th Cir. 1980) (no abuse of discretion in refusal 
to allow further cross-examination of paid informant regarding involvement in other pending cases 
when responses would jeopardize ongoing investigations), cert, denied. 449 U.S. 1091 (1981).

2090. See Chavis v. North Carolina, 637 F.2a 213, 226 (4th Cir. 1980) (dictum) (trial court has 
discretion to limit cross-examination that incriminates, harasses, annoys, or humiliates witness).

2091. See id. (trial court has discretion to limit cross-examination that endangers witness); United 
States v. Enstam, 622 F.2d 857, 866 (5th Cir. 1980) (no abuse of discretion in refusing to allow cross- 
examination of undercover agents regarding place of residence when defendant's coconspirator 
threatened agent’s lives prior to trial), cert, denied, 101 S. Ct. 1351 (1981).

2092 See United States v. Vandetti, 623 F.2d 1144, 1148-50 (6th Cir. 1980) (confrontation clause 
violated when prosecutor called witnesses knowing they would assert fifth amendment privilege).

2093. United States v. Seifert, 648 F.2d 557, 561-62 (9th Cir. 1980) (court must strike witness' testi
mony if witness asserts privilege against self-incrimination on matters which are direct and not merely 
collateral); see United States v. Vandetti, 623 F.2d 1144. 1148-50 (6th Cir. 1980) (right of confrontation 
violated when jury draws inferences from witness' silence on critical issues because inferences enhance 
prosecution’s case in manner not subject to cross-examination).

2094 See United States v. Seifert, 648 F.2d 557, 562 (9th Cir. 1980) (no violation of confrontation 
clause when witness asserts privilege against self-incrimination in response to questions about collateral 

A prosecutor may violate the confrontation clause if he calls a witness who 
invokes the fifth amendment right to remain silent.2092 A witness’ silence may 
deprive the defendant of his confrontation clause right to challenge the impli
cations of direct testimony or to attack the witness’ credibility through cross- 
examination. Thus, if the witness invokes the privilege in response to ques
tions concerning issues directly relevant to the defense, the sixth amendment 
may require the court to strike the witness’ direct testimony from the rec
ord.2093 If the witness invokes the fifth amendment in response to questions on 
collateral issues, however, the sixth amendment does not require the court to 
strike the witness' direct testimony.2094
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The admission of hearsay evidence deprives the accused of his right to con
front the “witnesses against him” because the accused cannot challenge the 
hearsay declarant through cross-examination.2095 The sixth amendment, how
ever, does not render hearsay evidence inadmissible if the prosecution can 
demonstrate that the declarant of an out-of-court statement is unavailable2096 
and that the statement is reliable.2097

matter of own fraudulent activities); United States v. Espinoza. 641 F.2d 153. 171-72 (4th Cir, 1981) (no 
violation of confrontation clause rights when witness asserts privilege against self-incrimination in re
sponse to questions about subsequent events that address purely collateral matters), cert. denied. 50 
U.S.L.W. 3247 (U.S. Oct. 6. 1981); United States v. Williams, 626 F.2d 697, 702 (9th Cir. 1979) (no 
violation of confrontation clause in denial of motion to strike direct testimony when witness asserts 
privilege against self-incrimination on cross-examination in response to questions about collateral mat
ters that did not affect substantial rights of defendant), cert, denied, 449 U.S. 1020 (1980); United States 
v. Passaro, 624 F.2d 938. 942 (9th Cir. 1980) (no violation of confrontation clause when witness asserts 
privilege against self-incrimination in response to questions about witness’ involvement with codefend
ants because not directly relevant to defense), cert, denied, 449 U.S. 1113 (1981).

2095. See United States v. Caldera, 631 F.2d 1227, 1228 (5th Cir. 1980) (per curiam) (defendant 
denied right of confrontation when police officers testified about results of field tests and laboratory 
examinations which they did not themselves perform); United States v. Fielding, 630 F.2d 1357, 1368- 
69 (9th Cir. 1980) (defendant denied right of confrontation by introduction of coconspirator’s otherwise 
admissible hearsay testimony because coconspirators had motive to falsify testimony); United States v. 
Vandetti. 623 F.2d 1144, 1147-48 (6th Cir. 1980) (defendant denied right of confrontation by admission 
of evidence of co-defendant's conviction on same charge); Bisaccia v. Attorney General of New Jersey, 
623 F.2d 307. 314 (3d Cir.) (Seitz, C.J., concurring) (defendant denied right of confrontation by admis
sion of evidence concerning coconspirator's guilty plea), cert, denied, 449 U.S. 1042 (1980).

2096. Ohio v. Roberts, 448 U.S. 56, 65 (1980). A declarant is considered “unavailable" only when 
the government has made a good faith attempt to secure the declarant’s presence at trial. Id. at 74; see 
Glenn v. Dallman, 635 F.2d 1183, 1185-86 (6th Cir. 1980) (witness’ preliminary hearing testimony 
admissible when witness moved and police made good faith but unsuccessful attempt to discover new 
address from all possible sources), cert, denied. 50 U.S.L.W. 3247 (U.S. Oct. 6, 1981); Soap v. Carter. 
632 F.2d 872, 874 (10th Cir. 1980) (witness’ preliminary hearing testimony admissible when witness 
disappeared and sheriff conducted extensive but unsuccessful search), cert, denied, 101 S. Ct. 2021 
(1981); cf. United States v. Fielding, 630 F.2d 1357, 1368 (9th Cir. 1980) (declarant’s out-of-court state
ments inadmissible when declarant available and prosecution simply did not call him as witness at 
trial); United States v. Vasquez-Ramirez, 629 F.2d 1295, 1296-97 (9th Cir. 1980) (per curiam) (aliens’ 
deposition transcripts inadmissible when aliens returned to Mexico but government could have subpoe
naed them prior to release from custody). A witness who asserts the privilege against self-incrimination 
is considered unavailable, even if the assertion is improper. United States v. Elmore, 423 F.2d 775, 778 
(4th Cir. 1969), cert, denied, 400 U.S. 825 (1970).

2097. Ohio v. Roberts. 448 U.S. 56, 65-66 (1980); see Morrow v. Wyrick, 646 F.2d 1229, 1232-33 (8th 
Cir.) (when witness deceased and reliability of identification testimony at preliminary hearing inferred 
from fact of cross-examination, transcript of testimony admissible at trial and confrontation clause not 
violated), cert, denied, 50 U.S.L.W. 3279 (U.S. Oct. 13. 1981).

Reliability may be inferred from a “firmly rooted hearsay exception.” Ohio v. Roberts, 448 U.S at 
66. Some circuits admit evidence that falls within a hearsay exception without reaching the sixth 
amendment’s confrontation clause. See United States v. Killian, 639 F.2d 206, 209 (5th Cir 1981) 
(because coconspirator’s statement admissible under hearsay exception, no need to reach confrontation 
clause issue); United States v. Winley, 638 F.2d 560, 562-63 (2d Cir. 1981) (because codefendant’s 
confession against penal interest falls within residual hearsay exception, no need to reach confrontation 
clause issue); United States v. Cotton, 631 F.2d 63, 65 (5th Cir. 1980) (declarant's statement admissible 
hearsay when defense opened door on cross-examination by questioning witness about declarant), cert 
denied. 101 S. Ct. 1743 (1981). Nevertheless, a statement that falls within a hearsay exception does not 
necessarily satisfy the confrontation clause. See United States v. Fielding, 630 F.2d 1357, 1366 (9th Cir 
1980) (confrontation clause requires showing that statement necessary and reliable and not merely that 
statement falls within hearsay exception).

2098. 448 U.S. 56 (1980).
2099. Id. at 75.

Last term in Ohio r. Roberts20™ the Supreme Court held that a prosecutor 
could introduce a witness’ preliminary hearing testimony if the witness was 
unavailable at trial2099 because the confrontation clause was satisfied when the 
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defense conducted full cross-examination of the witness at the hearing.2100 
The Court did not decide, however, whether the confrontation clause would 
permit the prosecutor to introduce preliminary hearing testimony if defense 
counsel failed to exercise the opportunity to cross-examine the witness at the 
hearing.2101 This term in Glenn v. Dallman2'02 the Sixth Circuit held that the 
prosecution may offer such hearing testimony at trial because the confronta
tion clause is satisfied even when the defense does not conduct significant 
cross-examination as long as defense counsel has an opportunity to cross-ex
amine fully.2103

In Bruton v. United States1™* the Supreme Court held that the admission of 
a codefendant’s extrajudicial confession as evidence against an accused vio
lates the sixth amendment when the codefendant does not testify at trial.2105 
The Bruton rule, however, does not exclude every inculpatory extrajudicial 
statement of a non-testifying codefendant,2106 because the rule applies only to 
those statements that incriminate the defendant.2107 Moreover, a violation of 
the Bruton rule may be harmless error.2108 Last term in Parker v. Ran-

2100. Id. at 70-71. The Court held that defense counsel’s attempt to elicit exculpatory testimony and 
impeach the witness' credibility constituted full cross-examination Id. The holding was consistent 
with previous decisions of the Court establishing the admissibility of an unavailable witness’ past testi
mony that had been subjected to actual cross-examination. See Mancusi v. Stubbs, 408 U.S. 204, 216 
(1972) (unavailable witness’ testimony admissible because subjected to cross-examination at prior trial); 
California v. Green. 399 U.S. 149, 165-68 (1970) (unavailable witness’ testimony admissible because 
subjected to cross-examination at preliminary hearing); Soap v. Carter, 632 F.2d 872, 874 (10th Cir. 
1980) (preliminary hearing testimony of unavailable witness admissible at trial because witness thor
oughly cross-examined al hearing), cert, denied. 101 S. Ct. 2021 (1981); Thomas v. Cardwell, 626 F.2d 
1375, 1385-86 (9th Cir. 1980) (same), cert, denied. 449 U.S. 1089 (1981)

2101. Ohio v. Roberts, 448 U.S. at 70.
2102. 635 F.2d 1183 (6th Cir. 1980).
2103. Id. at 1186-87. Defense counsel testified that due to lack of preparation, his cross-examination 

of the witness at the preliminary hearing was narrow and conducted solely for discovery purposes. Id.
2104. 391 U.S. 123 (1968).
2105. Id. at 126.
2106 Parker v. Randolph. 442 U.S. 62, 73 (1979); see United States v. Phillips, 640 F.2d 87. 92 (7th 

Cir.) (no Bruton error when codefendant’s guilty plea in joint trial admitted because plea did not neces
sarily implicate defendant), cert, denied. 101 S. Ct. 2331 (1981); United States v. Hackett. 638 F.2d 1179, 
1186-87 (9th Cir 1980) (no Bruton error when codefendant's exculpatory statement admitted because 
statement implicated self rather than defendant), cert, denied, 101 S. Ct. 1709 (1981); United States v. 
Sampol, 636 F.2d 621, 649-51 (D.C. Cir. 1980) (per curiam) (no Bruton error when codefendant's state
ments about defendant’s role in conspiracy admitted because defendant on trial for murder and not 
conspiracy); United States v Webb, 633 F.2d 1140, 1143 (5th Cir. 1981) (no Bruton error when code
fendant’s confession read to jury because specific references to defendant deleted); United States v. 
Kendricks, 623 F.2d 1165, 1167 (6th Cir. 1980) (per curiam) (no Bruton error when nontestifying code
fendant’s statements implicating defendant admitted because statements fall within under cocon
spirator exception to hearsay rules); cf. United States v. Burreson, 643 F.2d 1344. 1349 (9th Cir. 1981) 
(Bruton rule does not require all references to codefendants in prior statement by non-testifying code
fendant be eliminated, but only statements directly implicating defendant), cert, denied, 50 U.S.L.W. 
3247 (U.S. Oct. 6, 1981).

2107 See Hendrix v. Smith, 639 F.2d 113, 116-17 (2d Cir. 1981) (admission of nontestifying code
fendant’s confessions implicating defendant violated Bruton rule when insufficient limiting instructions 
given to jury and insufficient corroboration); United States v. Espericueta-Reyes. 631 F.2d 616. 624 (9th 
Cir. 1980) (admission of non-testifying codefendant’s extrajudicial statement that defendant owned car 
in which contraband found violated Bruton rule when uncorroborated by other evidence); cf. United 
States v. Lutz, 621 F.2d 940, 947 (9th Cir.) (admission of nontestifying codefendant’s letter to defrauded 
client that implicated defendant violated Bruton rule but error harmless in view of other evidence of 
defendant’s guilt), cert, denied, 449 U.S. 1093 (1980).

2108. See United States v. Espericueta-Reyes, 631 F.2d 616, 624 (9th Cir. 1980) (Bruton error harm
less when codefendant’s statement merely corroborated defendant’s statement); United States v. Lutz, 
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dolph,1Wi the Supreme Court divided on the issue of the admissibility of inter
locking confessions of codefendants who do not testify at trial.* 2109 2110

621 F.2d 940. 947 (9th Cir.) (Bruton error harmless when evidence cumulative and independent evi
dence of guilt overwhelming), cert, denied, 449 U.S. 1093 (1980).

2109. 442 U.S. 62 (1979).
2110. Id Although four justices stated that such evidence is admissible when accompanied by limit

ing instructions, id at 69-75 (Rehnquist, J., with Burger, C.J., Stewart & White, JJ.), four other justices 
argued that the admission of interlocking confessions violates the confrontation clause and should be 
reviewed under a harmless error standard. Id. at 77 (Blackmun, J., concurring in part); id. at 80 (Ste
vens. J., with Brennan & Marshall, JJ., dissenting). Justice Powell took no part in the consideration or 
decision of this case.

This term in United States v. Espericueta-Reyes, 631 F.2d 616 (9th Cir. 1980), the Ninth Circuit 
reaffirmed its acceptance of the harmless error standard set forth in Parker by Justice Stevens. Id. at
624 n.l 1. The Ninth Circuit held that the admission of interlocking confessions was harmless error in 
view of the independent overwhelming evidence of guilt. Id. at 624. In contrast, the Seventh Circuit in 
Montes v. Jenkins. 626 F.2d 584 (7th Cir. 1980), held that the admission of interlocking confessions did 
not violate the confrontation clause when the defendant failed to request a limiting instruction from the 
trial judge. Id. at 587-88. The court reasoned that the admission of the interlocking confessions would 
be proper under either approach established in Parker, id. at 587, because the defendant waived his 
right to a limiting instruction by failing to request one, id., and because the error was harmless. Id. at 
588-89.

2111. U.S. Const, amend. VI. The sixth amendment provides the following: “In all criminal prose
cutions. the accused shall enjoy the right... to have compulsory process for obtaining witnesses in his 
favor ...” Id.

2112. See Ashley v Wainwright. 639 F.2d 258, 261 (Sth Cir. 1981) (prosecution's failure to produce 
informant does not violate sixth amendment because defendant failed to demonstrate “colorable need" 
for informant when informant’s testimony would neither corroborate defense, furnish alibi, nor im
peach credibility of prosecution witness); United States v. Martinez-Morales, 632 F.2d 112, 114-16 (9th 
Cir. 1980) (government’s deportation of alien before defendant could question him does not violate 
sixth amendment because testimony could not conceivably benefit defense); United States v. Goodwin,
625 F.2d 693, 704 (5th Cir. 1980) (court’s denial of subpoena for character witness violated sixth 
amendment because defendant’s request not frivolous and witness’ testimony would have aided entrap
ment defense).

A defendant may waive the right to compulsory process. See United States v. Nardi, 633 F.2d 972, 
978 (1st Cir 1980) (defendant not deprived of fair trial when witness refused to testify because counsel 
did not request court to physically compel presence or to use contempt sanctions).

2113. United States v. Goodwin, 625 F.2d 693, 700 (5th Cir. 1980). In Goodwin the Fifth Circuit 
held that the fifth amendment privilege against self-incrimination overrides the right to compulsory 
process. Id. The Court found that the witness’ allegation that the prosecutor intimidated him was not a 
valid basis for assertion of the privilege. Id. at 701-03. Thus the trial court committed reversible error 
when it refused to subpoena the witness. Id. at 701-03; see United States v. Pardo, 636 F.2d 535, 546 
(D C. Cir. 1980) (trial court committed reversible error in refusing to compel testimony of witness who 
asserted invalid fifth amendment privilege with respect to prior guilty plea).

2114. See United States v. Turkish, 623 F.2d 769, 774 (2d Cir. 1980) (although prosecutor may not 
prevent or discourage witness from testifying, sixth amendment does not obligate prosecutor or court to 
secure testimony from defense witness by granting immunity), cert, denied, 449 U.S. 1077 (1981); cf. 
United States v. L’Hoste, 640 F.2d 693, 695 (5th Cir. 1981) (trial court lacks authority to grant use 
immunity or to require government to grant immunity). See also United States v. Horwitz, 622 F.2d 

Compulsory Process. The sixth amendment provides a defendant with
the right to obtain compulsory process of witnesses.2111 Thus, the denial of a 
requested subpoena is reversible error if the defendant demonstrates that the 
testimony of the unavailable witness he sought to subpoena would have bene
fited his defense.2112

A witness’ valid assertion of the fifth amendment privilege against self-in
crimination overrides the defendant’s right to compulsory process.2113 The 
sixth amendment does not require the government or the court to preserve the 
defendant’s right to compulsory process by granting immunity to a defense 
witness who asserts the privilege against self-incrimination.2114 Some circuits 
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have held, however, that a court may grant immunity or require the govern
ment to grant immunity under certain circumstances.2115

1101, 1105-06 (2d. Cir. 1980) (remanding for reconsideration in light of Turkish trial court’s decision to 
grant new trial on due process grounds when prosecutor refused to give use immunity to defense wit
nesses), cert, denied, 449 U.S. 1076 (1981). The circuits disagree on whether a court possesses the power 
to grant use immunity under any circumstances. See note 2061 supra (although some circuits find that 
district courts have the power to grant use immunity in certain circumstances, others circuits categori
cally reject proposition).

2115. See Government of the Virgin Islands v. Smith, 615 F.2d 964. 974 (3d Cir. 1980) (court may 
require government to grant immunity or may itself grant immunity when prosecutorial misconduct 
occurs or when witness' testimony clearly exculpatory and essential to defense and government has no 
strong interest in withholding immunity); cf. United States v. Cohen. 631 F.2d 1223, 1225 (5th Cir. 
1980) (no violation of sixth amendment in prosecution’s refusal to grant immunity when defendant 
failed to demonstrate that immunity required to preserve fundamental fairness of trial); United States 
v. Barham, 625 F.2d 1221, 1226 (5th Cir. 1980) (due process does not require government to grant 
defense witness immunity when prosecution did not engage in bad faith conduct, testimony sought was 
on collateral issue, and witness offered exculpatory testimony anyway); United States v. Davis, 623 F.2d 
188, 193 (1st Cir. 1980) (although due process may require government to grant immunity in certain 
circumstances, no grant required when no allegation of prosecutorial misconduct and other evidence 
available so that due process not affected); United States v. Horwitz, 622 F.2d 1101, 1105 (2d Cir. 1980) 
(only in rare situations will prosecutor’s refusal to grant use immunity raise serious due process issues), 
cert, denied, 449 U.S. 1076 (1981).

2116. 639 F.2d 239 (5th Cir. 1981).
2117. Id. at 243.
2118. Id at 242-43.

This term in United States v. Davis2"1' the Fifth Circuit held that the com
pulsory process clause of the sixth amendment forbids a court from excluding 
a witness’ testimony as a sanction for failure to comply with the Federal Rules 
of Criminal Procedure.2117 Although the court did not explain its rationale, it 
implicitly held that rule 16(d)(2), which authorizes the exclusion of otherwise 
admissible evidence as a sanction for failure to comply with discovery, is un
constitutional, at least when applied to the testimony of defense witnesses.2118
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IV. Sentencing, Parole, and Probation

SENTENCING

Sentencing is one of the most critical2119 and criticized2120 phases of the 
criminal justice system. Commentators have attacked the present sentencing 
system on three principal grounds: the wide discretion judges have in deter
mining sentences;2121 the lack of uniform standards, particularly at the 
presentence investigation and report stage;2122 and the inappropriate length of 
sentences.2123 They charge that as a result of these problems judges impose 
widely differing sentences on similarly situated defendants.2124

These criticisms reflect the existing confusion over the purposes of criminal 
sentences.2125 For over one hundred years the stated goal of sentencing was to

2119. See United States v. DiFrancesco, 449 U.S. 117, 150 (1980) (Brennan, J., with White, Marshall 
& Stevens. JJ„ dissenting) (suggesting that sentencing phase of trial is at least as critical to defendants 
as guilt-innocence phase); Fair and Certain Punishment: Report of the Twentieth Century 
Fund Task Force on Criminal Sentencing 8 (1976) (because vast majority of criminal defendants 
plead guilty, sentencing decision is most critical formal judicial decision) (hereinafter Fair and Cer
tain Punishment]; M. Frankel, Criminal Sentences: Law Without Order vii (1973) (imposi
tion of sentence is probably most critical point in criminal justice system) [hereinafter Criminal 
Sentences], According to Judge Frankel, sentencing is extremely important because the great major
ity of those charged with crimes plead guilty. Id. at vi-viii. He suggests that the sentence is society’s 
"fundamental judgment determining how, where, and why the offender should be dealt with for what 
may be much or all of his remaining life." Id.

2120. See United States v. DiFrancesco, 449 U.S. at 142 (sentencing is area of criminal justice system 
needing most reform); ABA Standards, supra note I, at 18.5 (intense debate during last decade over 
fundamental assumptions of sentencing); Fair and Certain Punishment, supra note 2119, at 3 (ca
pricious and arbitrary nature of sentencing is perhaps major flaw in criminal justice system).

2121. See United States v. DiFrancesco, 449 U.S. at 143 (basic problem in present sentencing system 
is court's “unbridled power" to be arbitrary and discriminatory) (quoting Criminal Sentences, supra 
note 2119, at 49): P. O'Donnell, M. Churgin & D. Curtis, Toward a Just and Effective Sen
tencing System 1 (1977) (discussing lack of substantive control or guidance for sentencing judges) 
(hereinafter Just and Effective Sentencing], See also note 2164 infra (federal trial judges have 
broad discretion to consider wide variety of information about defendant’s background, character, and 
conduct in determining sentence); note 2236 infra and accompanying text (discussing limited scope of 
appellate review restricting reversal to clear abuse of discretion).

2122. See ABA Standards, supra note I, at 18 344 (empirical research demonstrates that unverified 
statements and unstandardized reports impede improvements in sentencing decisions); Just and Ef
fective Sentencing, supra note 2121, at 2-3 (not even most rudimentary requirements of due process 
of law apply at sentencing; no requirement that sentence have any rational basis).

2123. See ABA Standards, supra note 1, at 18.45-18.53 (excessive sentences too frequently im
posed); Fair and Certain Punishment, supra note 2119, at 6 (sentences far longer in United States 
than in other countries for comparable offenses and offenders).

2124. See Criminal Sentences, supra note 2119, at 21 (judges mete out widely divergent sentences 
explainable only by variations among judges, not material differences between defendants or their 
crimes); Just and Effective Sentencing, supra note 2121, at 10 (substantial disparities inevitable 
result of judicial discretion unfettered by criteria established by legislature or judiciary or requirements 
of procedural regularity); A. Partridge & W. Eldridge, The Second Circuit Sentencing Study: 
A Report to the Judges 5-10 (1974) (finding wide disparities in sentences imposed by 50 federal 
judges given 20 identical files of actual cases).

2125. See Bullington v. Missouri, 101 S. Ct. 1852, 1860 n.16 (1981) (although purposes of sentencing 
include deterrence, retribution, incapacitation, rehabilitation, and community condemnation to en
courage respect for law, legislatures have not designated primary purposes or how courts should resolve 
conflicts among purposes) (quoting Hoffman & Stover, Reform in the Determination of Prison Terms: 
Equity, Determinacy, and the Parole Release Function, 7 Hofstra L. Rev. 89, 96 (1978)); Criminal 
Sentences, supra note 2119, at 7 (Congress and state legislatures have failed to study and resolve 
questions of justification and purpose, most basic questions affecting criminal penalties); Just and 
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rehabilitate criminals.* 2126 Today, however, commmentators and officials 
widely reject this theory, arguing that it is not only based on false assump
tions,2127 but is also unworkable,2128 and philosophically objectionable.2129

Effective Sentencing, supra note 2121, at 2 (no consensus among judges, academics, or corrections 
experts about which goals to follow or how to reach them).

2126. See United States v. Grayson, 438 U.S. 41, 46 (1978) (reform movement of past hundred years 
asserted that purpose of incarceration and guiding consideration in sentencing should be rehabilitation 
of offender); cf. Williams v. New York, 337 U.S. 241, 247-48 (1949) (sentencing should fit criminal not 
crime; reformation and rehabilitation of offenders are important goals). For a historical account of the 
changing views of the purpose of punishment in America, see A. Dershowitz, Background Paper, in 
Fair and Certain Punishment, supra note 2119, at 83-100.

2127. See Criminal Sentences, supra note 2119, at 89-90 (although rehabilitative theory presumes 
defendants are “sick,” and thus amenable to therapy, many are “normal criminals” who believe bene
fits of crime warrant risks of punishment).

2128. See United States v. Grayson, 438 U.S. 41, 47 (1978) (rehabilitation model creates problems 
for sentencing judges trying to determine duration of confinement needed for rehabilitation); ABA 
Standards, supra note 1, at 18.65 (empirical evidence to date shows rehabilitative programs largely 
have failed); Fair and Certain Punishment, supra note 2119, at 98 (citing recent studies demonstrat
ing that criminal’s potential for danger is difficult to predict); Criminal Sentences, supra note 2119, 
at 89-101 (sentencing system has limited ability to treat supposedly sick criminals, and lacks reliable 
tests to predict possibility of rehabilitation); cf. Partridge, Chaset & Eldridge, The Sentencing Options of 
Federal District Judges, 84 F.R.D. 175, 200 (1980) (few authorities believe it possible to diagnose youth 
offenders and to determine appropriate treatment, or to identify when antisocial tendencies are cured) 
[hereinafter Sentencing Options}.

2129. See ABA Standards, supra note 1, at 18.67 (civil libertarians object to goal of rehabilitation 
because it presumes power of state to treat individual against his will). See generally F. Allen, The 
Borderland of Criminal Justice, 35-41 (1964).

2130. In some jurisdictions the probation officer effectively makes the sentencing decision through 
his presentence investigation and report because judges are reluctant to reject the recommendations of 
probation officers. ABA Standards, supra note 1. at 18.193.

2131. See United States v. Addonizio, 442 U.S. 178, 189-90 (1979) (prisoner cannot rely on judge’s 
subjective predictions of Parole Commission’s release decision; Congress has entrusted release decision 
to Commission not courts); United States v. Grayson, 438 U.S. 41, 47 (1978) (sentencing judge initially 
determines extent of federal prisoner’s confinement, selecting term within congressionally piescribea 
range; Parole Commission then may conditionally parole prisoner any time after he serves one third of 
judicially-fixed term); Just and Effective Sentencing, supra note 2121, at 12-13 (Parole Commis
sion engages in sentencing no less than federal trial judge).

One section of the Parole Commission and Reorganization Act of 1976 empowers federal district 
judges to provide for a prisoner’s release on judicial parole, after the prisoner has served one third of 
sentence, if the term is between six months and one year. 18 U.S.C. § 4205(f) (1976). Last term, the 
Fifth Circuit rejected a prisoner’s contention that this provision allowed a judge to release a defendant 
only after service of exactly one third of the sentence, instead interpreting the statute to give a district 
judge discretion to order release at any specified time after the prisoner had completed one third of his 
term. United States v. Pry, 625 F.2d 689, 692-93 (5th Cir. 1980).

2132. See ABA Standards, supra note 1, at 18.11 (discretion in sentencing is inescapable).
2133. See id. at 18.7 (attempts to abolish discretion tend merely to reallocate it).

Several parties participate in sentence determination. The prosecutor ini
tially affects the sentence by deciding what charges to bring against the defend
ant, by plea bargaining, and by making sentencing recommendations. The 
legislature determines the range of sentences available to the sentencing 
judges; the judge selects a sentence within that range,2130 and the Parole Com
mission determines the actual length of time the defendant spends in 
prison.2131 This shared sentencing discretion creates desirable checks and bal
ances and maintains the system’s flexibility.2132 This very flexibility, however, 
makes reform difficult because attempts to limit one party’s discretion tend to 
shift that discretion to other participants in the sentencing system.2133
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Imposition of Sentence. Rule 32(a)(1) of the Federal Rules of Criminal
Procedure governs the sentencing process in federal courts.2134 The rule re
quires courts to impose sentences without unreasonable delay,2135 and to en
sure the defendant has the opportunity to be represented by counsel and to 
have counsel speak in his behalf at sentencing.2136

2134. Fed. R. Crim. P. 32(a)(1).
2135. Id The Supreme Court has implied that the sixth amendment guarantee of a speedy trial 

mandates prompt sentencing. Cf. Pollard v. United States, 352 U.S. 352, 361 (1957) (two-year delay in 
sentencing does not violate sixth amendment or rule 32(a)(1) if delay not purposeful or oppressive; 
court assumed sentencing was part of trial for sixth amendment purposes).

2136. Fed. R. Crim. P. 32(a)(1); see Mempa v. Rhay, 389 U.S. 128, 137 (1967) (defendant has right 
to counsel at imposition of sentence following probation revocation); cf. United States v. Johns. 638 
F.2d 222, 223 & n.2, 224 (10th Cir. 1981) (defendant's right to effective assistance of counsel at imposi
tion of sentence following probation revocation not denied when defendant desired to admit violation 
of probation terms and counsel desired to avoid reopening case before judge).

2137. Fed. R Crim. P. 43(a). In prosecutions for offenses punishable by fine or imprisonment of not 
more than one year, a court may impose sentence in the defendant’s absence with the written consent of 
the defendant. Fed. R. Crim. P. 43(c).

2138. Fed. R Crim. P. 32(a)(1); see Hill v. United States, 368 U.S 424, 426 (1962) (rule 32(a) re
quires district judge to afford convicted defendant opportunity to speak before imposing sentence; 
judge’s failure not subject to collateral attack); Green v. United States. 365 U.S. 301, 304-05 (1961) 
(plurality opinion) (rule 32(a) requires court to afford defendant opportunity to speak before imposition 
of sentence; appellate court will remand unless trial record leaves no room for doubt that judge invited 
defendant to speak prior to sentencing); United States v. Meyers, 646 F.2d 1142, 1146 (6th Cir. 1981) 
(same); United States v. Navarro-Flores, 628 F.2d 1178, 1184 (9th Cir. 1980) (per curiam) (same) The 
court also must give the attorney for the government an equivalent opportunity to address the court. 
Fed. R. Crim. P. 32 (a)(1).

2139. 616 F.2d 1295 (5th Cir. 1980), cert denied, 449 U.S. 956 (1981).
2140. Id. at 1304. The district court added the parole term by written order one day after imposing 

sentence. Id
2141. 618 F.2d 553 (9th Cir. 1980).
2142. Id. at 556.
2143. Id.
2144. See 18 U.S.C. § 3575(a) (1976) (before court’s acceptance of plea of guilty or nolo contendere, 

court must notify defendant of government’s reasons for seeking sentence); id. § 3575(b) (right to hear
ing before sentencing and after plea of either guilty or nolo contendere or conviction); 21 U.S.C. 
§ 849(a) (1976) (same); 21 U.S.C. § 849(b) (1976) (same).

In general, the defendant also has the right and the duty to be present at 
sentencing.2137 Rule 32(a)(1) further requires the court to address the defend
ant personally and to provide an opportunity for allocution.2138 Last term, 
however, two circuits split on whether the defendant has the right to be present 
and to make an allocution when a judge corrects an illegal sentence by adding 
a mandatory parole term. In United States v. Grass/',2139 the Fifth Circuit re
manded the case for resentencing because the district judge had added a 
mandatory three-year special parole term in the defendant’s absence.2140 By 
contrast, in United States v. Connolly,2'4' the Ninth Circuit held that a defend
ant, who was present when the judge added a mandatory three-year special 
parole term pursuant to a rule 35 motion to correct an illegal sentence, did not 
have a right to allocution.2142 The Ninth Circuit reasoned that the denial of 
allocution did not prejudice the defendant in Connolly because the district 
court gave him the minimum mandatory additional sentence.2143 In addition 
to these procedural rights, the defendant has a right to special notice and hear
ing procedures when the government seeks enhanced sentences under federal 
“dangerous special offender” statutes.2144
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Section 7 of the Federal Magistrate Act of 19792145 gives United States mag
istrates jurisdiction to both try and sentence persons accused of misdemean
ors.2146 Magistrates may exercise this jurisdiction only with the district court’s 
designation,2147 and only with the defendant’s written consent specifically 
waiving his rights to trial, judgment, and sentencing by a district court 
judge.2148 In sentencing youth offenders, magistrates may not impose a sen
tence of custody for a period exceeding one year for misdemeanors or six 
months for petty offenses.2149 Magistrates also may not place a youth offender 
on probation for a period exceeding one year for conviction of a misdemeanor 
or six months for conviction of a petty offense.2150

Presentence Investigation and Report. The presentence report is the
most important document at both the sentencing and correctional levels of the 
criminal justice process.2151 The presentence report provides the sentencing 
judge with all available information concerning the defendant so that the 
judge can impose a sentence tailored to the defendant.2152

Rule 32(c) of the Federal Rules of Criminal Procedure governs the 
presentence investigation and report.2153 The rule generally requires a court’s 
probation service to conduct the presentence investigation and to provide a 
report to the judge before imposition of sentence.2154 Under the rule, the re
port should contain information about the defendant’s prior criminal record, 
financial condition, circumstances, and other facts that the court may re
quire.2155 There are no formal limitations on the contents of presentence re-

2145. 18 U.S.C. § 3401 (Supp. Ill 1979).
2146. Id § 3401(a).
2147. Id
2148. Id. § 3401(b).
2149. Id. § 3401(g)(1). The youth offender must be released conditionally under supervision three 

months before the expiration of sentence imposed by the magistrate. Additionally, the youth offender 
must be discharged unconditionally on or before the expiration of the maximum sentence imposed. Id. 
§ 3401(g)(2).

2150. Id § 3401(g)(3).
2151 Fennell & Hall, Due Process in Sentencing: An Empirical and Legal Analysis of the Disclosure of 

Presentence Reports in Federal Courts. 93 Harv. L Rev. 1615, 1616 (1980) [hereinafter Due Process in 
Sentencing],

2152. Williams v. New York, 337 U.S. 241, 247 (1949) (judge should have detailed information con
cerning defendant’s life and characteristics before sentencing); United States v. Burton, 631 F.2d 280, 
282 (4th Cir. 1980) (purpose of report is to give sentencing judge comprehensive information concern
ing defendant’s life and characteristics so that judge can impose appropriate sentence).

2153. Fed. R. Crim. P. 32(c).
2154. Id 32(c)(1). There are exceptions to this requirement The defendant, with the consent of the 

court, may waive the presentence investigation and report. Id. Further, the trial judge has the author
ity to omit these stages if he finds that the record contains sufficient information. Id. The judge must 
explain this finding on the record. Id. Finally, correction of an illegal sentence pursuant to rule 35(a) 
does not require a presentence report. See United States v. Connolly. 618 F.2d 553. 555 (9th Cir. 1980) 
(rule 35(a) does not require presentence report for court order adding to defendant’s sentence 
mandatory parole term omitted at trial).

It is improper for the court to receive from the prosecution a direct ex parte communication bearing 
on the sentence. See United States v. Wolfson, 634 F.2d 1217, 1221-22 (9th Cir 1980) (vacating sen
tence and remanding for resentencing by different judge because sentencing judge relied on secret ex 
parte sentencing report and recommendations from United States Attorney’s office).

2155. Fed. R. Crim. P. 32(c)(2). See generally Coffee, The Future of Sentencing Reform: Emerging 
Legal Issues in the Individualization of Justice, 73 Mich. L. Rev. 1361 (1975) (advocating standardiza
tion of scope of presentence investigations to achieve greater consistency in sentencing process). 
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ports2156 or on the sources from which information may be obtained.2157 As a 
result, courts often receive inaccurate and misleading information.2158

To avoid prejudice to the defendant, rule 32(c)(1) prohibits the probation 
service from disclosing the contents of a presentence report until the defendant 
pleads either guilty or nolo contendere, or is convicted.2159 With certain ex
ceptions,2160 the court must permit the defendant or the defendant’s counsel to 
read the presentence report before sentencing.2161 The court also must give the 
defendant or his counsel an opportunity to comment on the presentence report 
and may allow the defendant to provide information relating to any alleged 
factual inaccuracy in the report.2162 If the judge needs more detailed informa-

2156. See Gregg v. United States, 394 U.S. 489, 492 (1969) (dictum) (no formal limitation on con
tents of presentence report, which may contain hearsay and information unrelated to crime with which 
defendant charged); United States ex rel. Goldberg v. Warden, 622 F.2d 60, 65 (3d Cir.) (presentence 
report may comment on charges dismissed “with prejudice" pursuant to plea bargain), cert, denied, 449 
U.S. 871 (1980). See also note 2164 infra and accompanying text (sentencing judge has discretion to 
consider wide variety of information about defendant’s background, character, and conduct).

2157. See United States v. Burton, 631 F.2d 280, 282 (4th Cir. 1980) (probation service may obtain 
information from defendant's wife); United States v. Avery, 621 F.2d 214, 216 (5th Cir. 1980) (proba
tion service may obtain information from United States Attorney and case agent; plea agreement can
not obligate government to withhold disclosure of character and background information about 
defendant from sentencing judge), cert, denied, 101 S. Ct. 1396 (1981).

2158. See ABA Standards, supra note 1, at 18.336 & n.5, 18.344 & n.35 (almost without exception, 
empirical researchers point to unreliability of information in presentence reports); Due Process at Sen
tencing, supra note 2151, at 1639 (concluding from empirical study that current sentencing practices are 
likely to involve inaccurate and misleading information).

2159. Fed. R. Crim P. 32(c)( 1); see Gregg v. United States, 394 U.S. 489, 491-93 (1969) (submission 
of presentence report to court before defendant pleads guilty or is convicted constitutes error if report 
influences judge or jury). A judge properly may examine the presentence report after he accepts the 
defendant's plea of guilty; he does not have to recuse himself thereafter from hearing the defendant's 
motion to withdraw his plea of guilty. United States v. Navarro-Flores, 628 F.2d 1178, 1182 (9th Cir.
1980) (per curiam).

A 1974 amendment to rule 32(c)(1) provides that a judge may inspect a presentence report at any 
time with the written consent of the defendant. See United States v. Sonderup, 639 F.2d 294, 295-96 
(5th Cir. 1981) (when judge rejects plea bargaining agreement after reading presentence report with 
written consent of defendant, he need not recuse himself from presiding over trial). This amendment 
creates an exception to the Court’s earlier statement in Gregg r. United States that the probation service 
must not submit the presentence agreement to the court “under any circumstances” before the defend
ant pleads guilty or is convicted. 394 U.S. at 491-92.

2160. Rule 32(c)(3)(A) permits three exceptions to the requirement of full disclosure of the 
presentence report to the defendant or his counsel. The court need not disclose material it believes it 
contains certain information: (1) diagnostic opinions that might seriously disrupt a program of reha
bilitation; (2) sources of information obtained in reliance on a promise of confidentiality; or (3) any 
information that, if disclosed, might harm the defendant or other persons. Fed. R. Crim P. 32 
(c)(3)(A). The rule also prohibits disclosure of sentencing material. Id. The court, however, must 
provide an oral or written summary of the relevant undisclosed factual information it will use in sen
tencing. Fed. R Crim. P. 32(c)(3)(B). See generally Due Process at Sentencing, supra note 2151, at 
1651-66 (empirical study demonstrating that use of confidentiality exceptions works against rule's pol
icy of ensuring factual accuracy).

2161. Fed R. Crim. P 32(c)(3)(A); see United States v. Clements, 634 F.2d 183, 185-86 (5th Cir.
1981) (1975 amendments to rule 32(c)(1), requiring sentencing judge to allow defendant or his attorney 
to review presentence report before sentencing, do not apply retroactively). Disclosure under this rule 
is not automatic, however, and the defendant must request to see his presentence report. Moreover, the 
rule does not require the court to inform the defendant of his right to disclosure. Fed. R. Crim. P 
32(c)(3)(A).

In federal courts the frequency of such disclosure is relatively high, although courts sometimes em
ploy procedures that reduce the meaningfulness of the disclosure. See Due Process in Sentencing, supra 
note 2151, at 1640-51, 1690 (empirical study finding use of several practices that have significant ad
verse impact on rule 32(c)(3)’s policy of ensuring factual accuracy of presentence reports despite rela
tively high rate of disclosure).

2162. Fed. R. Crim. P. 32(c)(3)(A). The policy of rule 32(c)(3) is to ensure accuracy through disclo
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tion than is available in the presentence report, he may commit the defendant 
to the custody of the Attorney General while the probation service completes 
its study.* 2163

sure, with an opportunity for the defendant and counsel to indicate allegedly inaccurate, incomplete, or 
misleading information. Notes of the Advisory Committee on Rules, 1974 Amendment, Fed. R. Crim. 
P. 32(c)(3)(A); see United States v. Aguero-Segovia, 622 F.2d 131, 132 (5th Cir. 1980) (per curiam) 
(defendant has right not to be sentenced on basis of untrue information and court must give defendant 
opportunity to rebut information upon which sentencing judge explicitly relied).

2163. 18 U.S.C. § 4205(c) (1976). Such commitment is limited to the maximum sentence prescribed 
by law. Id. The Director of the Bureau of Prisons must furnish the results of the study and any 
recommendations to the court within three months, unless the court grants an extension of up to three 
months for further study. Id. After receiving the reports and recommendations, the court has the 
discretion to place the offender on probation, to affirm the original sentence of imprisonment, or to 
reduce that sentence. Id.

2164. Williams v. New York, 337 U.S. 241, 247 (1949); see Roberts v. United States, 445 U.S. 552, 
557-58 (1980) (sentencing judge may consider defendant’s refusal to cooperate with government as 
relevant to defendant’s attitudes toward society and prospects for rehabilitation); United States v. Gray
son, 438 U.S. 41, 50-52 (1978) (sentencing judge may consider defendant's readiness to lie under oath as 
probative of prospects for rehabilitation); United States v. Tucker, 404 U.S. 443, 446 (1972) (sentencing 
judge may conduct inquiry of broad scope, largely unlimited in regard to information he may consider 
or sources he may use); United States v. Bradford, 645 F 2d 115, 116-18 (2d Cir.) (sentencing judge may 
consider defendant’s refusal to cooperate with law enforcement authorities relevant factor if defendant 
offers no evidence supporting claim of fear for self or family as grounds for noncooperation), cert, 
denied. 50 U.S.L.W. 3301 (U.S. Oct. 20, 1981); United States v. Larios, 640 F.2d 938, 941-42 (9th Cir. 
1981) (sentencing judge may consider evidence obtained with warrant later rendered improper because 
of technicality); United States v Benton, 637 F.2d 1052, 1060 (5th Cir. 1981) (sentencing judge may 
consider sufficiently reliable hearsay evidence of other crimes not resulting in convictions); United 
States v Sampol, 636 F.2d 621, 677-79 (D C. Cir. 1980) (per curiam) (sentencing judge may consider 
defendant’s guilty plea, waiver of privilege against self-incrimination, and cooperation with govern
ment); Watkins v. Thomas, 623 F.2d 387, 388 (5th Cir.) (sentencing judge may consider two prior 
convictions despite presidential pardon because pardon unrelated to guilt or innocence), cert, denied, 
449 U.S. 1065 (1980); Goldberg v. Warden, 622 F.2d 60, 63-64 (3d Cir.) (dictum) (sentencing judge may 
consider evidence of crimes of which defendant acquitted as well as allegations in pending, untried 
indictment), cert, denied, 449 U.S. 871 (1980); 18 U.S.C. § 3577 (1976) (judge may consider any infor
mation concerning background, character, and conduct of defendant).

2165. See Williams v. New York, 337 U.S. 241, 248 n. 13 (1949) (sentencing judge should consider 
protection of society, punishment of wrongdoer, reformation and rehabilitation, and deterrence of 
others from commission of like offenses) (quoting S. Glueck, Probation and Criminal Justice 113 
(1933)); United States v. Fountain, 642 F.2d 1083, 1097-98 (7th Cir.) (sentencing judge properly consid
ered need for punishment and deterrence), cert, denied, 101 S. Ct. 2335 (1981); United States v. Hed- 
man, 630 F.2d 1184, 1201 (7th Cir 1980) (stiff sentence appropriate because stiff sentences serve 
purpose of deterrence), cert, denied, 101 S. Ct. 1481 (1981).

2166. See Townsend v. Burke, 334 U.S. 736, 740-41 (1948) (due process violated when judge based 
sentence on materially false assumptions about defendant’s criminal record and defendant did not have 
counsel to correct false assumptions); United States v. Vasquez, 638 F.2d 507, 534 (2d Cir. 1980) (vacat
ing sentence because of possibility that judge improperly assumed that jury had found defendant was 
leader of drug operation); cf. United States v. Aguero-Segovia, 622 F.2d 131, 132 (Sth Cir. 1980) (per 

SUBSTANTIVE ISSUES IN SENTENCING

Improper Considerations in Determining Sentence. A sentencing judge
has discretion to consider a wide variety of information about the defendant’s 
background, character and conduct in fitting the punishment to the of
fender.2164 In determining the sentence a judge also may weigh the possibility 
of rehabilitation, the societal interest in retribution, and the possible deterrent 
effect of the sentence.2165 Several constitutional provisions, however, limit the 
proper considerations in sentencing.

Due process prevents a judge from basing a sentence on assumptions2166 and 
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secret ex parte communications from the prosecution.2167 Due process also 
prevents a court from inflicting harsher punishment on the defendant for exer
cising his rights to trial,2168 to appeal,2169 or against self-incrimination.2170 
Further, the first amendment forbids a judge from considering defendant’s 
political beliefs in formulating the sentence.2171

curiam) (vacating sentences when sentencing judge did not afford defendants opportunity to rebut al
legedly incorrect information in presentence report).

2167. See United States v. Wolfson, 634 F.2d 1217, 1221-22 (9th Cir. 1980) (vacating sentence and 
remanding because sentencing judge relied on secret ex parte sentencing report and recommendations 
of United States Attorney).

2168. Cf. United States v. Clements, 634 F.2d 183, 185 (5th Cir. 1981) (record does not support 
allegation that judge sentenced defendant harshly because defendant exercised right to jury trial when 
codefendant who received lesser sentence pleaded guilty to fewer counts); United States v. Fitzharris, 
633 F.2d 416. 423 (Sth Cir. 1980) (no evidence that exercise of constitutional right to jury trial reason 
conspiracy defendants received harsher sentences than leaders who pleaded guilty; leaders sentenced by 
different judge), cert, denied, 101 S. Ct. 2325 (1981).

2169. See North Carolina v. Pearce, 395 U.S. 711, 725-26 (1969) (due process prohibits judge's vin
dictiveness m resentencing defendant who was granted new trial after successfully attacking first con
viction) The Supreme Court in Pearce imposed a prophylactic rule to bar vindictiveness, requiring 
that a judge who imposes a more severe sentence after a new trial must set out objective reasons for 
doing so based on the defendant's conduct after the original sentencing proceeding. Id., see United 
States v. Gilliss, 645 F.2d 1269, 1281-84 (8th Cir. 1981) (absent sufficient reasons, court may not resen
tence defendant granted new trial in manner that delays parole eligibility).

When the danger of vindictiveness is minimal, however, the prophylactic rule of Pearce does not 
apply. See Ludwig v Massachusetts, 427 U.S. 618, 627 (1976) (Pearce inapplicable when vindictive
ness not inherent in two-tier court system); Chaffin v. Stynchcombe, 412 U.S. 17, 24-28 (1973) (vindic
tiveness unlikely injury resentencing becausejury not informed of prior sentence); Colten v. Kentucky, 
407 U.S. 104, 114-19 (1972) (vindictiveness minimal in two-tier court system). See also Blackledge v. 
Perry, 417 U.S. 21, 27 (1974) (due process clause not per se violated by possibility of increased punish
ment on retrial after appeal, but only by realistic likelihood of vindictiveness).

2170. Cf. Roberts v. United States, 445 U.S. 552, 559-61 (1980) (claim that sentencing judge improp
erly considered defendant’s refusal to cooperate with government, thereby punishing exercise of fifth 
amendment privilege, merits serious consideration); United States v. Ricardo, 619 F.2d 1124, 1132 (5th 
Cir.) (harsh sentence not in retribution for defendants’ failure to respond to probation officer’s ques
tions; defendants not penalized for exercising fifth amendment privilege because trial judge commented 
on their silence only to encourage them to refute his inference of their pivotal role in smuggling opera
tion), cert, denied, 449 U.S. 1063 (1980).

2171. United States v. Bangert, 645 F.2d 1297, 1308 (Sth Cir.) (dictum), cert, denied, 50 U.S.L.W. 
3248 (U.S. Oct. 6, 1981).

2172. See Armpriester v. United States, 256 F.2d 294, 297 (4th Cir.) (consideration of evidence ob
tained illegally is improper even when used only to determine sentence), cert, denied, 358 U.S. 856 
(1958).

2173. Compare United States v. Larios, 640 F.2d 938, 941-42 (9th Cir. 1981) (sentencing judge may 
consider evidence found through illegal search and seizure when officers obtained search warrant 
before search, search not overextensive in scope or conducted inappropriately, and illegality caused by 
technical error not sufficient to justify interfering with individualized sentencing) with Verdugo v. 
United States, 402 F 2d 599, 611-13 (9th Cir. 1968), cert, denied, 397 U.S. 925 (1970) (consideration by 
sentencing judge of illegally obtained evidence prohibited where use of such evidence would encourage 
unconstitutional searches and seizures; case remanded for resentencing).

The fourth amendment exclusionary rule also may preclude a sentencing 
judge from considering information obtained through an illegal search or 
seizure.2172 In determining whether to apply the exclusionary rule, the sen
tencingjudge should balance the possibility of deterring unlawful police con
duct by excluding the evidence against the legitimate governmental interest of 
basing sentences on all available information.2173

The sixth amendment limits a sentencing judge’s consideration of previous 
convictions that were obtained without the defendant’s receiving the assistance 
of counsel. For example, courts may not consider a defendant’s prior uncoun
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seled felony conviction,2174 or use a prior uncounseled misdemeanor convic
tion “under an enhanced penalty statute to convert a subsequent misdemeanor 
into a felony with a prison term.”2175 Nevertheless, last year in Wilson v. Es- 
telle?™ the Fifth Circuit held that in some cases a sentencing court properly 
may consider a prior uncounseled misdemeanor conviction if the conviction 
was constitutionally valid.2177

Multiple Sentences. The problem of whether multiple sentences are per
missible arises in two different contexts. The first occurs when a court must 
decide whether a defendant’s conduct constitutes a single violation or multiple 
violations of a statute.2178 In such cases, the court must determine whether 
Congress intended to penalize individual acts or the course of conduct that the 
acts comprise.2179

2174 See United States v. Tucker, 404 U.S. 443, 447-49 (1972) (consideration by sentencing judge of 
two prior uncounseled felony convictions inconsistent with Gideon v. Wainwright principle; remanded 
for reconsideration); Walker v. United States, 636 F.2d 1138, 1138-39 (6th Cir 1980) (exclusive reliance 
by sentencing judge on uncounseled prior felony conviction to establish prior criminal record violates 
due process; sentence vacated).

The Ninth Circuit has interpreted United States k Tucker to require a court to vacate a sentence if 
the prior conviction contradicts the Gideon holding, the sentencing judge believed erroneously that the 
prior conviction was proper, and the judge enhanced the defendant’s sentence in reliance on the prior 
conviction. Farrow v. United States, 580 F 2d 1339, 1345 (9th Cir. 1978); see Owens v. Cardwell, 628 
F.2d 546, 548 (9th Cir. 1980) (per curiam) (record supported finding that sentencing judge knew of 
improper prior uncounseled conviction and did not rely on it to enhance sentence; sentence stands 
because three elements of Tucker not present).

2175. Baldasar v. Illinois, 446 U.S. 222, 224 (1980) (per curiam). Baldasar received an enhanced 
prison sentence of one to three years for a second misdemeanor theft conviction under the Illinois 
enhancement statute that permits treating a second misdemeanor conviction for the same offense as a 
felony. Id. at 223. Baldasar's prior uncounseled misdemeanor conviction, which the jury relied upon 
in sentencing, had resulted in a fine and a one-year probation term and. therefore, was constitutionally 
valid Id. at 223; see Scott v. Illinois, 440 U.S. 367, 373 (1979) (uncounseled misdemeanor conviction 
constitutionally valid as long as offender not incarcerated). The Supreme Court’s opinion in Baldasar, 
reversing the judgment, demonstrates a sharp division within the majority on the proper rationale for 
the decision. In addition to a short per curiam holding, the five-member majority produced three con
currences, explaining, with significant variations, why Scott precludes consideration of an otherwise 
valid prior uncounseled misdemeanor conviction for enhancement purposes. Id. at 224-30.

2176. 625 F.2d 1158 (5th Cir. 1980) (per curiam).
2177. Id. at 1159 (in determining sentence jury properly considered evidence of prior uncounseled 

misdemeanor conviction for carrying pistol because in prior case defendant received fine instead of 
imprisonment). An uncounseled misdemeanor conviction is constitutionally valid if the offender is not 
incarcerated. Scott v. Illinois, 440 U.S. 367, 373-74 (1979).

2178. Compare United States v. Bradsby, 628 F.2d 901, 905 (5th Cir. 1980) (single agreement that 
envisions violations of three provisions of National Firearms Act constitutes only one violation of the 
general conspiracy statute; separate sentences on three counts impermissible) and United States v. 
Hodges, 628 F.2d 350, 352 (5th Cir. 1980) (illegal receipt and possession of more than one firearm, 
unless received at different times or stored in separate place, constitutes single violation; multiple con
secutive sentences impermissible) and United States v. Bennett, 623 F 2d 52, 53 (8th Cir. 1980) (per 
curiam) (operation of illegal crap games on three nights as part of “single gambling business" consti
tutes single offense; separate conviction on three counts improper), cert, denied, 50 U.S.L.W. 3247 (U.S. 
Oct. 6, 1981) with United States v. Phillips, 640 F.2d 87, 95-96 (7th Cir. 1981) (kidnapping of two 
victims in single act constitutes multiple violation because kidnapping statute enacted to protect indi
vidual victims; consecutive sentences proper), cert, denied 101 S. Ct. 2331 (1981), and United States v. 
Thompson, 624 F.2d 740, 743 (5th Cir. 1980) (issuing three prescriptions for drug at same time and to 
same person constitutes three violations of statute; indictment on multiple counts permissible), and 
United States v. LeMon, 622 F.2d 1022, 1023-24 (10th Cir. 1980) (operation of machine designed to 
print four separate and distinct counterfeit notes from one plate simultaneously constitutes four sepa
rate violations of statute; motion to vacate sentence denied).

2179. See Blockburger v. United States, 284 U.S. 299, 303 (1932) (two sales of morphine to same 
person on two successive days constitute two offenses; test is whether Congress intended to penalize
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The second context is when a defendant’s conduct violates two statutes or 
multiple provisions of a single statute. In this instance, the court must deter
mine whether to impose one sentence under one of the statutes or provisions, 
or multiple sentences under the multiple statutes or provisions.* 2180

each sale or entire course of conduct). When legislative intent is not manifest, a court must consider all 
relevant criteria, balancing the competing interests of the defendant and society. Gore V. United States, 
357 U.S. 386, 394 (1958) (Warren, C.J., dissenting).

2180. Compare United States v. Sonderup, 639 F.2d 294. 299 (5th Cir. 1981) (separate sentences 
impermissible for bank robbery and endangering lives through use of firearm during commission of 
bank robbery) and Virgin Islands v. Dowling, 633 F.2d 660, 668-70 (3d Cir.) (consecutive sentences 
impermissible for bank robbery and assault against police officers), cert, denied. 449 U.S. 960 (1980) 
and Brown v. United States, 623 F.2d 54, 59, 61 (9th Cir. 1980) (consecutive sentences impermissible 
for two false statements on single document required for purchase of semiautomatic rifle), cert, denied, 
50 U.S.L.W. 3248 (U.S. Oct. 6, 1981), with Albernaz v. United States. 101 S. Ct. 1137, 1142, H45&n.3 
(1981) (consecutive sentences permissible for single conspiracy to commit separate offenses of importa
tion of marijuana and possession of marijuana with intent to distribute) and United States v. Phillips, 
640 F.2d 87. 95 (7th Cir.) (consecutive sentences permissible for kidnapping and Mann Act violation 
committed against one victim in one trip), cert, denied. 101 S. Ct. 2331 (1981).

2181. Blockburger v. United States, 284 U.S. 299 (1932).
2182. Id at 303-04 (two offenses committed when, by same act, defendant sells morphine in wrapper 

other than original stamped package and without written order of person to whom drug is sold in 
violation of two provisions of Harrison Narcotic Act). Under the Blockhurger rule, sentencing is al
ways consecutive Id. at 302; see Albernaz v. United States, 101 S. Ct. 1137, 1142 (1981) (conspiracies 
to import and to distribute marijuana each require separate elements of proof and can result in imposi
tion of consecutive sentences); Whalen v. United States, 445 U.S. 684. 693-94 (1980) (court may not 
impose consecutive sentences for rape and killing in course of rape because conviction for killing in 
course of rape requires proof of all elements of rape); United States v. Bangert, 645 F.2d 1297, 1307 (8th 
Cir.) (court may impose consecutive sentences for stealing government property and for destroying 
government property), cert, denied. 50 U.S.L.W. 3248 (U.S. Oct. 6, 1981); United States v. Fountain. 
642 F.2d 1083. 1094-95 (7th Cir.) (consecutive sentences for voluntary manslaughter and conveying 
weapon in federal prison do not violate double jeopardy clause), cert, denied, 101 S. Ct. 2335 (1981); 
United States v. Phillips, 640 F.2d 87, 95 (7th Cir.) (court may impose consecutive sentences for kidnap
ping and Mann Act violation committed against one victim in one trip), cert, denied., 101 S. Ct. 2331 
(1981); United States v. Reed, 639 F.2d 896, 904-05 (2d Cir.) (mail fraud and securities law violations 
require separate proof because government relied on interstate telephone calls, rather than mail service, 
to obtain jurisdiction for securities violation), cert, denied, 50 U.S.L.W. 3296 (U.S. Oct. 6, 1981); United 
States v. Sampol, 636 F.2d 621, 651-55 (D C. Cir. 1980) (per curiam) (double jeopardy clause bars 
consecutive sentences on false declaration counts and misprision counts because conviction on false 
declaration charge requires proof of all essential elements of misprision offense); United States v. Ar
rington. 618 F.2d 1119, 1126 (5th Cir. 1980) (possession of unregistered firearm and possession of fire
arm lacking serial number different offenses because require proof of different facts), cert, dented. 449 
U.S. 1086 (1981).

2183. Busic v. United States, 446 U.S. 398, 406 (1980); see id. at 405-06 (court will give precedence to 
statute which defines penalties for use of firearms in assaulting federal officer over statute which autho
rizes enhanced penalties for use or possession of firearm while committing any federal felony); of. 
Prieser v. Rodriguez, 411 U.S. 475, 489-90 (1973) (state prisoner cannot challenge sentence on federal 
constitutional grounds in federal court under 42 U.S.C. § 1983, although § 1983 might seem to apply, 
because Congress passed more specific federal habeas corpus statute). Courts will give preference to a 
specific statute, rather than a general one, even if the general statute is more recent. Simpson v. United 
States, 435 U.S. 6, 15-16 (1978) (court should give precedence to statute that enhances penalty for bank 
robbery committed with a firearm over statute that enhances penalty for any felony committed with a 
firearm, even though general statute enacted subsequent to specific statute).

Courts have developed several rules of statutory construction to assist them 
in determining the permissibility of multiple punishment. The Blockburger2'^ 
rule provides that when the same act or transaction violates two distinct statu
tory provisions, the test to determine whether there are two offenses is whether 
each offense requires an element of proof the other offense does not.2182 This 
rule and the rule that courts should give a specific statute precedence over a 
general one2183 are useful in resolving double description cases. Courts also 



730 The Georgetown Law Journal [Vol. 70:721

will apply the rule of lenity, which provides that when congressional intent is 
ambiguous, courts should not interpret criminal statutes to increase the pen
alty.2184 Courts generally hold, however, that because rules of statutory con
struction are merely means of discerning congressional purpose, they do not 
apply when Congress otherwise has manifested its intention.2185 A possible 
exception to this is the Blockburger rule, which has been held to have constitu
tional roots in the double jeopardy clause.2186

2184. Albcrnaz v. United States, 101 S. Ct. 1137, 1144 (1981) (rule of lenity aids courts in determin
ing whether Congress intended to apply two separate statutory provisions to the same act or transac
tions in ambiguous situations); Busic v. United States, 446 U.S. 398, 406 (1980) (Congress did not 
clearly state whether statute which authorizes enhanced penalties for defendant who uses or carries 
firearms while committing any federal felony should apply to second statute, which already defined 
penalties for use of firearms in assaulting officials; ambiguity resolved in favor of lenity); United States 
v Burton, 629 F.2d 975, 977-78 (4th Cir. 1980) (when legislative history provides little guidance, rule of 
lenity precludes cumulative punishment for unlawful receipt of firearm and unlawful possession of 
same firearm), cert, denied, 101 S. Ct. 1487 (1981).

Last term the Supreme Court, in Bifulco v. United States, 447 U.S. 381 (1980), relied on the rule of 
lenity in holding that Congress did not intend 21 U.S.C. § 846 to authorize a sentencing court to impose 
a special parole term as punishment for defendants convicted of drug conspiracies. 447 U.S. at 387, 
400-01 During the last year, courts of appeals, following Bifulco, have vacated numerous special pa
role terms. See, e.g., United States v. Perez, 648 F.2d 219, 221 (5th Cir. 1981) (vacating special parole 
term imposed under 21 U.S.C. § 846); United States v. Pratt, 645 F.2d 89. 91 (1st Cir.) (same), cert, 
denied. 50 U.S.LW. 3250 (U.S. Oct. 6, 1981); United States v. Alvarez-Porras. 643 F.2d 54, 56 n.l (2d 
Cir. 1981) (same); United States v. Dawson, 642 F.2d. 1060, 1063 (7th Cir. 1981) (per curiam) (same); 
United States v. Orejuela, 639 F.2d 1055, 1057 (3d Cir. 1981) (per curiam) (same); United States v. 
Webster, 639 F.2d 174, 189 (4th Cir. 1981) (same); Smith v. United States. 635 F.2d 693, 696 (8th Cir. 
1980) (same), cert denied, 101 S. Ct. 1397 (1981); United States v. Ochoa-Torres, 626 F.2d 689, 693 (9th 
Cir. 1980) (same).

2185. Cf. Albemaz v. United States, 101 S. Ct. 1137, 1144 (1981) (courts should not apply rule of 
lenity when statutory provisions are ambiguous and legislative history silent on question of intent to 
impose multiple punishment); see Busic v. United States. 446 U.S. 398, 405-06 (1980) (when neither text 
nor legislative history of statutory provision reveals congressional intent, courts forced to rely on other 
statutory construction canons such as principle that more specific statute will be given precedence over 
more general one); Simpson v. United States, 435 U.S. 6, 15-16 (1978) (principle that gives precedence 
to a more specific over a more general statute is to be applied when a clear and definite legislative 
directive absent); United States v. Thompson, 624 F 2d 740, 743 (5th Cir. 1980) (rule of lenity not 
operative when court reasonably can interpret statute proscribing unlawful dispensation of controlled 
substance as making each unlawful dispensation distinct offense).

2186. Compare Albernaz v. United States, 101 S. Ct. 1137, 1145-46 (1981) (Stewart. J., with Marshall 
& Stevens, JJ., concurring) (no matter how clearly it speaks. Congress cannot constitutionally provide 
for cumulative punishments under two statutes unless each statutory offense requires distinct proof of 
fact) and United States v. Simpson, 435 U.S. 6, 11 (1980) (dictum) {Blockburger test has primary rele
vance in double jeopardy context) and Iannelli v. United States. 420 U.S. 770, 792-94 (1975) (Douglas, 
J., dissenting) (by implication) (when government relies on same evidence to establish both conspiracy 
and underlying substantive offense, double jeopardy clause precludes multiple punishment) and United 
States v. Fountain, 642 F.2d 1083, 1093-95 (7th Cir.) {Blockburger rule is test for whether consecutive 
punishment violates double jeopardy clause), cert, denied, 101 S. Ct. 2335 (1981) and United States v. 
Sutton, 642 F.2d 1001, 1052-53 & n.20 (6th Cir. 1980) (en banc) (Merritt, J., dissenting) (if evidence of 
one crime necessarily and fully proves elements of another, both offenses are same for double jeopardy 
purposes) with Albernaz V. United States, 101 S. Ct. 1137, 1145 (1981) (dictum) (congressional intent to 
impose consecutive sentences does not violate double jeopardy) and Whalen v. United States, 445 U.S. 
684, 697 (1980) (Blackmun, J., concurring) (double jeopardy clause serves only to prevent prosecutor 
from bringing more charges, and sentencing court from imposing greater punishments, than legislature 
intended) and id. at 705 (Rehnquist, J., dissenting) (double jeopardy clause should play no role 
whatever in deciding whether court may impose cumulative punishments under different statutes at 
single criminal proceeding) and United States v. Simpson, 435 U.S. 6, 18 (1980) (Rehnquist, J., dissent
ing) {Blockburger rule not based on double jeopardy) and United States v. Wylie, 625 F.2d 1371, 1380- 
82 (9th Cir.) (Blockburger rule not one of constitutional dimensions but merely method for ascertaining 
congressional intent), cert, denied, 449 U.S. 1080 (1980).
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Increases in Sentence. A court may correct an invalid sentence at any
time by resentencing the defendant,2187 even if the correction occurs after the 
defendant has begun serving the original sentence. Under certain circum
stances a court also may increase a valid sentence by recalling the defendant 
and resentencing him, at least if the original sentence and the increased sen
tence are part of a continuing sentencing process.2188

Prior to this term, however, the lower courts were in general agreement that 
once a defendant has begun to serve his sentence, a trial judge cannot increase 
that sentence in the absence of a new trial or reconviction.2189 The decision of 
the Supreme Court this term in United States v. Di Francesco1-'9'3 casts serious 
doubt on this principle’s constitutional basis under the double jeopardy 
clause.2191 In addition, the Court expressly declined to comment on the consti
tutionality of resentencing by the trial judge after the defendant has begun to 
serve his sentence.2192

2187. See United States v. Romero, 642 F.2d 392, 395-96 (10th Cir. 1981) (court has obligation to 
correct invalid sentence even though defendants have begun serving original sentences and correction 
increases sentence); United States v. Busic, 639 F.2d 940. 946-47, 948 n.l 1 (3d Cir. 1981) (double jeop
ardy clause does not prevent alteration of invalid sentence even after defendant has begun serving 
sentence); United States v. Connolly, 618 F.2d 553, 555-56 (9th Cir. 1980) (double jeopardy not in
volved when district court corrects illegal sentence by adding mandatory parole term to previously 
imposed sentence); United States v. Denson, 603 F.2d 1143, 1147-48 (5th Cir. 1979) (en banc) (resen
tencing to correct illegal sentence does not implicate double jeopardy rights).

2188. See Bozza v. United States, 330 U.S. 160, 165-66 (1947) (double jeopardy clause not violated 
when sentencing judge recalls defendant and imposes mandatory fine in addition to original sentence of 
imprisonment five hours after judge imposed initial sentence); Neidinger v. United Slates, 647 F.2d 408, 
410 (4th Cir.) (judge may increase defendant’s sentence when neither original sentence of imprisonment 
nor probationary period had commenced as of time of modification), cert, denied, 50 U.S.L.W. 3248 
(U.S. Oct. 6. 1981); United States v. Preston, 634 F.2d 1285, 1294 (10th Cir. 1980) (trial judge may 
increase sentence to correct his mistake if defendant is returned to courtroom on same day, because 
original sentencing process may be construed as continuing).

2189. See, e.g., United States v. Turner, 518 F.2d 14, 15-16 (7th Cir. 1975) (increasing lawful sen
tence after commencement violates constitutional guarantee against double jeopardy); United States v. 
Sacco, 367 F.2d 368, 369 (2d Cir. 1966) (judge not permitted to increase lawful sentence after com
mencement); Ekberg v. United States, 167 F.2d 380, 388 (1st Cir 1948) (trial judge violates double 
jeopardy by increasing valid sentences already served).

This principle was based in part on dictum in United States v. Benz. 282 U.S. 304 (1931), in which 
the Court stated that a trial court may not increase a sentence if the defendant has already begun 
serving it. Id at 306-07. This dictum seems to have been predicated erroneously on Ex Parte Lange, 
85 U.S. 163 (1874), which held that once a defendant has fully completed a lawful punishment, the 
power of the court to punish is gone. Id. at 176. Lange does not say, as Benz suggests it does, that a 
valid sentence cannot be increased once a defendant has begun serving it. United States v. Benz. 282 
U.S. at 307.

2190. 449 U.S. 117 (1980)
2191. Id. at 142. In DiFrancesco, the district court had sentenced the defendant as a dangerous 

special offender to two ten-year terms on racketeering counts. Id. at 122. These terms, however, were 
to be served concurrently not only with each other, but also with previously imposed sentences for 
unrelated offenses totaling nine years. Id. The defendant therefore was to serve at most only one 
additional year in prison because of his “dangerous special offender” sentence. Id. The government 
appealed the sentence on the ground that the district court abused its discretion in imposing such a 
lenient sentence in view of the findings the court had made at the "dangerous special offender" hearing. 
Id. at 125. By a five-to-four majority, the Supreme Court upheld the government’s right to appeal, id. 
at 143, stating that such appeals are not barred by the double jeopardy clause, and that jeopardy does 
not necessarily attach at sentencing. Id. at 132-35.

2192. Id. at 133-34. See also McClain v. United States, 643 F.2d 911, 913 (2d Cir. 1981) (dictum) 
(DiFrancesco may reduce precedential value of cases based upon generally accepted rule that trial court 
may not increase valid sentence after expiration of court term in which sentence was imposed or after 
defendant has begun to serve sentence).

Relying on the double jeopardy clause, the dissenters in DiFrancesco argued that once a court has
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DiFrancesco, however, should not be read too broadly. Despite its power to 
increase a defendent’s sentence, a court must fully credit punishment the de
fendant has already served.* 2193 Furthermore, due process prohibits a sentenc
ing judge from increasing the defendant’s sentence out of vindictiveness 
because the defendant exercised his right to appeal.2194 Moreover, this term in 
Bullington v. Missouri2195 the Supreme Court held that the double jeopardy 
clause prohibits a state from seeking imposition of the death penalty following 
retrial, when the jury at the initial trial rejected the death penalty at a separate 
sentencing proceeding that resembled a trial on the issue of guilt or inno
cence.2196 The Court took the position that imposition of life imprisonment at 
the first trial “meant that the jury has already acquitted the defendant of 
whatever was necessary to impose the death sentence.”2197 2198

imposed a technically correct sentence the court may not increase it, regardless whether the defendant 
has begun to serve the sentence, Id. at 144-45 & n 4 (Brennan. J., with White, Marshall & Stevens, JJ„ 
dissenting).

2193. North Carolina v. Pearce, 395 U.S. 711, 718-19 (1969).
2194. See note 2169 supra (discussing Pearce's prophylactic rule for preventing vindictive resentenc

ing of defendants who successfully appeal convictions).
2195. 101 S. Ct. 1852 (1981).
2196. Id at 1862.
The Bullington Court distinguished DiFrancesco on three grounds. First, the procedures at issue in 

DiFrancesco involved review on the record of the sentencing court and not a de novo proceeding that 
gave the government the opportunity to convince a second factfinder of its view of the facts. Id. at 
1859 Second, the trial judge in DiFrancesco had greater sentencing discretion than did the jury in 
Bullington. Id. Finally, in DiFrancesco the government had to prove the “dangerous special offender” 
element only by a preponderance of the evidence, while in Bullington the state had to prove its case for 
the death penalty beyond a reasonable doubt. Id.

2197. Id. at 1861. The relevant state law required the prosecutor to prove beyond a reasonable 
doubt specific elements required for the imposition of the death penalty. Id. at 1859-61.

2198. 639 F.2d 940 (3d Cir. 1981).
2199. Id. at 947-48. The district court in Busic had originally sentenced the defendants to two con

current sentences of five years each for armed assault on federal officers and to a consecutive sentence 
of 20 years for using or carrying a firearm in the commission of a felony. Id. at 941-43. The Supreme 
Court subsequently held that the latter sentences were invalid Busic v. United States, 446 U.S. 398. 
399 (1980) The Court remanded to the Third Circuit for resentencing. The government argued that if 
the Third Circuit vacated only the firearms-violation sentences, the defendants would have their 
sentences for the armed assaults on federal officers reduced from 25 years imprisonment to five years 
imprisonment 639 F.2d at 944. The government therefore asked the Third Circuit to vacate all the 
sentences and to remand to the district court for resentencing to a possible 20 years' imprisonment on 
the first counts. Id. The defendants argued that the validity of their sentences for assault had not been 
challenged and that resentencing to a term in excess of the original five years would violate the double 
jeopardy clause. Id. at 943.

2200. Id. at 948.
2201. Id. at 950; cf. United States v. Wilson, 420 U.S. 332, 345 (1975) (defendant has no legitimate 

claim to benefit from error of law when court can correct error without subjecting defendant to second 
trial before second trier of fact).

2202. 639 F.2d at 951; cf. North Carolina v. Pearce, 395 U.S. 711, 720-21 (1969) (double jeopardy 
clause does not preclude government’s retrying defendant whose conviction is set aside due to error in 
proceedings because successful appeal initiated by defendant completely erased record). Similar results 

This term in United States v. Busic2l9S the Third Circuit held that the double 
jeopardy clause does not prevent resentencing on valid charges when the dis
trict court initially spread the defendant’s sentence erroneously over both valid 
and invalid charges.2199 The court noted that the double jeopardy clause does 
not bar resentencing to correct an illegal or erroneous sentence,2200 and ruled 
that resentencing is permitted when a new trial is not required,2201 and the 
defendant's appeal gives rise to the need for resentencing.2202
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Credit for Time Served. The Bureau of Prisons must credit a defend
ant’s sentence for any days spent in custody prior to the imposition of sen
tence.2203 It need not, however, give a defendant credit on the federal sentence 
for time spent in state custody prior to his federal trial unless the defendant 
establishes that he has not already received credit on a state sentence for that 
time.2204 Furthermore, the Bureau need not give a defendant credit on his 
federal sentence for time spent in state custody serving a state sentence, when 
the federal sentence is to be served consecutively with the state sentence.2205 
The Bureau has discretion to give a parolee, whose parole is revoked, credit for 
time spent on parole or for good time that he had accumulated prior to the 
parole.2206 The double jeopardy guarantee against multiple punishments for 
the same offense requires that when a defendant whose conviction is reversed 
on appeal is reconvicted and resentenced, the court must credit him with any 
time he has already served under his original sentence.2207

have been reached by the Second and Fifth Circuits. See McClain v. United States, 643 F.2d 911. 913- 
14 (2d Cir. 1981) (court may vacate both 15-year sentence and 10-year consecutive sentence, and re
mand for resentencing only on first charge); United States v. Hodges, 628 F.2d 350, 353 (5th Cir. 1980) 
(when aggregate of illegally imposed consecutive sentences equals or exceeds maximum for which dis
trict court could lawfully have sentenced defendant, court of appeals may resentence to maximum 
penalty authorized by relevant statutes rather than merely vacating one of two sentences).

2203. 18 U.S.C. § 3568 (1976).
2204. See United States v. Grimes, 641 F.2d 96, 99 & n.6 (3d Cir. 1981) (defendant who received 

state sentence against which state could credit pretrial incarceration time has burden of demonstrating 
that state did not credit time).

2205. See Cox v. Federal Bureau of Prisons, 643 F.2d 534, 537 (8th Cir. 1981) (per curiam) (Bureau 
of Prisons need not give credit for state sentences when federal sentence consecutive to state sentence); 
United States v. Campisi, 622 F.2d 697, 699-70 (3d Cir. 1980) (per curiam) (federal sentence to be 
served in state prison consecutively with preexisting state sentence does not begin to run until state 
sentence completed).

2206. 18 LLS.C. § 4210(b)(2) (1976); see Del Genio v. United States Bureau of Prisons, 644 F.2d 585, 
588 (7th Cir. 1980) (Bureau of Prisons properly refused to credit defendant with time spent on parole 
when defendant convicted of crime punishable by term of imprisonment committed subsequent to re
lease on parole); Frick v. Quinlin, 631 F.2d 37, 39 (5th Cir. 1980) (defendant not entitled to credit for 
time served on parole prior to revocation of parole, or to retention of good time earned during first 
sentence); Lambert v. Warden, 591 F.2d 4. 8 (5th Cir. 1979) (per curiam) (Parole Commission has 
authority to revoke defendant's good time credit and credit for time spent on parole when Commission 
revokes parole).

2207. North Carolina v. Pearce, 395 U.S. 711, 717-19 (1969).
2208. 18 U.S.C. §§ 5005-5026 (1976).
2209. See H R Rep. No. 2979, 81st Cong., 2d Sess. 3 (1950) (underlying theory of YCA is to substi

tute for retributive punishment methods of training and treatment designed to correct and prevent 
antisocial tendencies). See also Durst v. United States, 434 U.S. 542, 545 (1978) (core concept of YCA 
is to substitute rehabilitative treatment for retribution as sentencing goal); Dorszynski v. United States, 
418 U.S. 424. 433 (1974) (YCA aimed primarily on correction and rehabilitation); Thompson v. Carl
son, 624 F.2d 415, 420 (3d Cir. 1980) (same).

2210. The Act defines “youth offenders” as persons under the age of 22 years at the time of convic
tion. 18 U.S.C. § 5006(d) (1976). Courts do not ordinarily apply the YCA to convicted persons under 
the age of 18, who under 18 U.S.C. §§ 5031-5042 (1976), are eligible for sentencing as juveniles. Dor
szynski v. United States. 418 U.S. 424, 433 n.9 (1974). A court has discretion to sentence a defendant 
between the ages of 22 and 26 at the time of conviction as a “young adult offender” under the YCA if 
the court finds reasonable grounds to believe that the defendant will benefit from treatment under the 
Act. 18 U.S.C. § 4216 (1976); cf. United States v. Ford, 627 F.2d 807, 808-09 (7th Cir.) (section 4216 
not applicable when crimes charged violate only District of Columbia Code), cert, denied, 449 U.S. 923 

Sentencing Under the Federal Youth Corrections Act. Congress enacted
the Federal Youth Corrections Act (YCA)2208 to provide rehabilitation2209 for 
youth offenders2210 and to enlarge the sentencing options of district judges.2211 
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Commentators and officials today, however, express much less faith in the pos
sibilities of rehabilitation than they did in 1950 when Congress passed the 
YCA.2211 2212 Furthermore, in practice, treatment under the Act today does not 
differ significantly from normal adult treatment.2213

(1980); United States v. Boydston, 622 F.2d 398, 399 (8th Cir. 1980) (per curiam) (district court did not 
abuse discretion in refusing to sentence defendant indicted nine days after her twenty-sixth birthday, to 
make her eligible for sentencing under YCA).

2211. See Dorszynski v. United States, 418 U.S. 424, 436-42 (1974) (Congress intended YCA to 
enlarge sentencing options of federal trial courts); Micklus v. Carlson, 632 F.2d 227, 235 (3d Cir. 1980) 
(Congress intended YCA to expand sentencing options of federal judges).

The judge has four sentencing options under the YCA. The first is to place the youth offender on 
probation. 18 U.S.C. § 5010(a) (1976). The second option is to commit the youth offender to the cus
tody of the Attorney General for an indefinite sentence, id. § 5010(b), although the defendant must be 
released conditionally under supervision no later than four years from the date of his conviction and 
must be discharged unconditionally no later than six years from the date of his conviction. Id. 
§ 5017(c). If the sentencing judge finds that the youth offender will not derive “maximum benefit" from 
sentencing under the second option, he may resort to the third option and commit the youth offender to 
the custody of the Attorney General for up to the maximum period authorized by law for the offense. 
Id. § 5010(c). The defendant must be released conditionally under supervision not later than two years 
before the expiration of the term imposed. Id. § 5017(d). He must be discharged unconditionally on or 
before the expiration of the maximum sentence imposed. Id. The fourth option of the sentencing judge 
is to sentence under applicable adult penalty provisions. Id. § 5010(d). As a predicate to this option 
the court must find that the defendant would derive no benefit from sentencing under the YCA. Id.

2212. See United States v. Amidon, 627 F.2d 1023, 1026 (9th Cir. 1980) (original rehabilitative pur
poses of YCA generally have been abandoned); note 2128 supra (rejection of rehabilitative model of 
sentencing in general).

2213. See United States v. Amidon, 627 F.2d 1023, 1026 (9th Cir. 1980) (those sentenced under YCA 
are assigned to same institutions, receive same educational and vocational opportunities, and are re
leased pursuant to same guidelines, as those sentenced as adult offenders); United States v. Wallulatum, 
600 F.2d 1261, 1263 (9th Cir. 1979) (prison officials' treatment of YCA inmates virtually identical to 
treatment given other prisoners).

2214. See United States v. Amidon, 627 F.2d 1023, 1026 (9th Cir. 1980) (youth offender sentenced 
for up to six years under YCA for offenses that an adult could be sentenced only to six months claims 
that YCA irrationally discriminates against those between ages of 18 and 26 in violation of equal pro
tection and due process clauses); United States v. Leming, 532 F.2d 647, 654 (9th Cir. 1975) (youth 
offenders convicted of misdemeanor when maximum term under YCA is longer than one-year maxi
mum provided for adults who commit similar crime have repeatedly challenged sentences on due pro
cess and equal protection grounds).

2215. See Carter v. United States, 306 F.2d 283, 285 (D.C. Cir. 1962) (Burger, J.) (rehabilitation is 
quid pro quo for longer confinement); Cunningham v. United States, 256 F.2d 467, 472 (5th Cir. 1958) 
(YCA provides opportunity to escape from physical and psychological traumas of serving ordinary 
penal sentence and to obtain benefits of corrective treatment). In light of current practice, however, it is 
unclear whether this justification remains valid. See note 2213 supra and accompanying text (persons 
sentenced under YCA treated similarly to adult offenders).

2216. 627 F.2d 1023 (9th Cir. 1980).
2217. Id. at 1027. This reasoning seems questionable. Amidon did not directly involve the Federal 

Magistrate Act of 1979. Moreover, under the Federal Magistrate Act of 1979 a magistrate may not 

Because a youth offender sentenced to an indefinite term under section 
5010(b) of the YCA may spend a longer time in prison than the maximum 
sentence for an adult convicted of the same crime, youth offenders have chal
lenged the Act on due process and equal protection grounds.2214 Courts have 
upheld the YCA against these challenges on the ground that the Act confers 
compensating benefits to youth offenders not available to adult offenders.2215 
Last term, however, the Ninth Circuit in United States v. Amidon1™ avoided 
an equal protection challenge to the YCA by finding implicit congressional 
intention in the Federal Magistrate Act of 1979 to prohibit district court judges 
and magistrates from sentencing a youth offender to a term of confinement 
longer than that which could be imposed on an adult.2217 As a practical mat
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ter, a youth offender serving an indefinite sentence under the YCA is likely to 
serve the same length of time as an adult offender, because the Parole Com
mission and Reorganization Act of 19762218 changed the provisions governing 
release so that youth offenders are now treated according to the same criteria 
as others.2219

sentence any defendant to imprisonment of more than one year, because the Act only grants magis
trates jurisdiction over misdemeanors. Congress apparently did not intend all restrictions placed on the 
sentencing power of magistrates to apply to district court judges as well.

2218. 18 U.S.C. §4206 (1976).
2219. /d.: see United States v. Amidon, 627 F.2d 1023, 1026 (9th Cir 1980) (Parole Commission 

generally uses same guideline system for determining release date for both adults and YCA offenders); 
United States v. Wallulatum, 600 F.2d 1261, 1262-63 (9th Cir. 1979) (Parole Commission treats youth 
offenders no differently from other prisoners in determining eligibilty for release).

2220 See United States v. May, 622 F.2d 1000, 1005 n.6 (9th Cir. 1980) (court does not reach ques
tion whether possibilty of sentencing under YCA requires indictment because pretrial order stated that 
court would not sentence defendants under YCA); United States v. Ramirez. 556 F.2d 909, 909-10. 925, 
926 (9th Cir. 1976) (defendant potentially subject to extended confinement prescribed by YCA is sub
ject to “infamous punishment” for which an indictment is required: on petition for rehearing court 
withdrew earlier opinion because government disclosed it had initiated proceedings against defendant 
by indictment and not by information); cf. Harvin v. United States. 445 F.2d 675, 677-82 (D C. Cir.) 
(en banc) (potential sentence of more than a year under YCA for offense carrying adult punishment not 
to exceed one year not invalid when prosecution by information), cert, denied. 404 U.S. 943 (1971).

2221. 18 U.S.C. § 5010(d) (1976).
2222. See Dorszynski v. United States, 418 U.S. 424, 441-44 (1974) (Congress required “no benefit” 

finding to ensure that sentencing judge considered option of treatment under YCA before rejecting it; 
finding must be explicit on record to obviate need for case-by-case examination; supporting reasons not 
required because sentencing judge has unreviewable discretion to sentence youth offenders outside of 
YCA); United States v. Menghi, 641 F.2d 72, 75-76 (2d Cir.) (sentencing judge who makes “no benefit” 
ruling, but states further that he regards YCA as having absolutely no benefit in any case and that he 
will never sentence under YCA exceeds appropriate discretion), cert, denied, 101 S. Ct. 2058 (1981); 
United States v. May, 622 F.2d 1000, 1004 (9th Cir. 1980) (judge who eschews sentence under YCA 
must make clear that he considered option of treatment under YCA); United States v. Wilson. 621 F.2d 
927, 929 (8th Cir. 1980) (requirement of express “no benefit” finding can be satisfied by ex post facto 
finding, made on basis of record alone).

2223. 18 U.S.C. § 5011 (1976).
2224. Compare Outing v. Bell, 632 F.2d 1144, 1146 (4th Cir. 1980) (Bureau of Prisons required to 

segregate youth offenders from other offenders only if practical) with Robinson v. Ralston, 642 F.2d 
1077, 1080, 1082-83 (7th Cir. 1981) (YCA requires Bureau of Prisons to segregate youth offenders from 

Youth offenders also have challenged sentences under the YCA on the 
ground that the potential indeterminate sentence under section 5010(b) is an 
“infamous punishment” requiring grand jury indictment under the indictment 
clause of the fifth amendment, even if the underlying offense is a misdemeanor 
for which an adult would not be subject to imprisonment for more than one 
year. Courts have not definitively resolved this issue.2220

To sentence a youth offender under adult penalty provisions, the court must 
find that the youth offender will not derive benefit from treatment under the 
YCA.2221 The court must make this “no benefit” finding on the record, but 
need not accompany the finding by supporting reasons.2222

The YCA provides that “[ijnsofar as practical, such institutions and agencies 
[at which youth offenders are committed] shall be used only for treatment of 
committed youth offenders, and such youth offenders shall be segregated from 
other offenders . . . ,”2223 The circuits have split, however, on whether the 
qualifying phrase, “[ijnsofar as practical,” applies only to the maintenance of 
separate institutions for youth offenders, or also to the segregation of youth 
offenders from other offenders within an institution.2224 Even in the circuits 
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that hold that segregation is required only insofar as practical, it is not clear 
which party has the burden of proving what is practical.2225 The circuits also 
have split on whether the Bureau of Prisons must continue to treat a defendant 
who receives a consecutive adult sentence while serving his YCA sentence as a 
youth offender for the duration of his YCA term.2226

adult prisoners) and Micklus v. Carlson, 632 F.2d 227, 237 (3d Cir. 1980) (same) and Dancy v. Arnold, 
572 F.2d 107, 113 (3d Cir. 1978) (qualifying phrase, “insofar as practical,” applies only to maintenance 
of separate institutions and does not affect segregation requirement mandated by statute)

2225. Compare Outing v. Bell, 632 F.2d 1144, 1146 (4th Cir. 1980) (defendant has burden of proving 
segregated confinement practical) with id. at 1147-48 (Hall. J., dissenting) (Bureau of Prisons has bur
den of proving segregated confinement impractical).

2226. Compare Outing v. Bell, 632 F.2d 1144. 1146 (4th Cir. 1980) (youth offender sentenced to adult 
term for assault on fellow inmate; adult sentence and YCA sentence run consecutively; youth offender 
ceases to be YCA inmate) and Thompson v. Carlson, 624 F.2d 415, 422 (3d Cir 1980) (youth offender 
sentenced to adult term for first-degree murder of fellow inmate; adult sentence and YCA sentence run 
consecutively; offender may be returned to adult prisoner population for remainder of YCA sentence) 
with Robinson v. Ralston, 642 F.2d 1077, 1079 (7th Cir. 1981) (youth offender sentenced to two adult 
terms for assaults on federal officers while in prison; adult terms and YCA term run consecutively; 
youth offender has right to serve out initial sentence under YCA because it mandates that defendant be 
treated as YCA prisoner as long as he is serving YCA sentence); Outing v. Bell, 632 F.2d 1144. 1148-49 
(4th Cir. 1980) (Hall. J., dissenting) (youth offender sentenced to adult term for assault on fellow in
mate; adult term and YCA term run consecutively; offender has right to serve out initial sentence as 
youth offender under YCA); Thompson v. Carlson, 624 F.2d 415, 423 (3d Cir. 1980) (Adams, J., dis
senting) (Bureau of Prisons must comply with YCA’s mandate in case of youth offender who receives 
consecutive adult sentence while serving YCA sentence).

2227. 632 F.2d 227 (3d Cir. 1980).
2228. The plaintiff in Micklus served his YCA sentence in a series of adult penitentiaries. Id. at 230- 

31. The Bureau of Prisons did not segregate him from the adult population or provide him with train
ing or treatment. Id. The plaintiff alleged that in one institution three prisoners subjected him to 
homosexual attacks. Id. at 230 n.2.

2229. Id. at 229-31 The Third Circuit found that although this case fulfilled two of the four factors 
identified by the Supreme Court in Cort v. Ash. 422 U.S. 66. 78 (1975), as indicia of a private cause of 
action, the core test of congressional intent was not satisfied Micklus v. Carlson, 632 F 2d at 233-35.

2230. Id. at 236-40. Because Micklus was an appeal from the grant of a motion to dismiss, the Third 
Circuit decided only that on the basis of his pleadings the plaintiff had a constitutional cause of action 
under the fifth amendment. Id. at 239-40. The court did not reach the merits of the plaintiff's claim or 
the issue of the defendant's good faith immunity defense. Id.

2231. 18 U.S.C. § 5021 (1976).
2232. Id.
2233. 618 F.2d 1119 (5th Cir. 1980), cert, denied, 449 U.S. 1086 (1981).

Last term in Micklus v. Carlson222"1 the Third Circuit considered what relief 
is available when the Bureau of Prisons denies segregated facilities and treat
ment to youth offenders.2228 The court refused to imply a private cause of 
action in the YCA on behalf of a “young adult offender” whom the govern
ment failed to provide with the treatment and segregation required by the 
YCA.2229 The court held, however, that a cause of action for damages and 
injunctive relief exists directly under the fifth amendment because section 5011 
of the YCA creates a due process property and liberty interest in treatment and 
in segregation from the general prison population.2230

The conviction of a youth offender committed to the custody of the Attorney 
General under section 5010(b) or section 5010(c) of the YCA is set aside auto
matically if the offender is released unconditionally prior to the expiration of 
the maximum sentence imposed.2231 Similarly, the conviction of a youth of
fender placed on probation under section 5010(a) is automatically set aside if 
the court unconditionally discharges the offender prior to the expiration of the 
probation imposed.2232 2233 Last term in United States v. Arrington,2223 the Fifth 
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Circuit held that a youth offender’s conviction must be automatically ex
punged after he has completed the maximum six-year term of a section 5010(b) 
sentence.2234 The express language of section 5012(a), which requires uncon
ditional discharge before the expiration of the maximum sentence imposed as 
the precondition for setting aside the offender’s conviction, does not appear to 
warrant this result. The circuits differ on how to implement the provision for 
setting aside the offender’s conviction.2235

POSTSENTENCE REVIEW OF SENTENCE

Scope of Review. As a general rule, federal trial judges have broad dis
cretion in pronouncing criminal sentences, and sentences within the relevant 
statutory limits are not subject to review.2236 Federal appellate courts, how
ever, will review the process by which the sentence was imposed,2237 and will 
vacate a sentence if the sentencing judge abused his discretion by basing the 
sentence on improper considerations,2238 failing to exercise any discretion 
whatsoever,2239 or failing to become familiar enough with the case to assign an 
appropriate sentence.2240 Because judges are under no obligation to explain

2234. Id. at 1124.
2235. See. eg., id. at 1124 & n.8 (if youthful offender unconditionally discharged, record of criminal 

conviction completely and automatically removed); Doe v. Webster, 606 F.2d 1226, 1231, 1244-45 
(D C. Cir. 1979) (youth offender whose conviction set aside not entitled to expungement of arrest 
records or to physical destruction of conviction records, but is entitled to procedures that will prevent 
set-aside convictions from appearing on public records); United States v. Doe, 556 F.2d 391, 392 (6th 
Cir. 1977) (YCA contains no provision for expungement of record of conviction after it has been set 
aside); United States v. McMains, 540 F.2d 387, 389 (8th Cir. 1976) (YCA does not authorize expunge
ment of record of conviction). It is not clear whether the setting aside of the conviction removes the 

•conviction from police computers. United States v. Wallulatum, 600 F.2d 1261, 1262, n.l (9th Cir.
1979) .

2236. See, e.g., Dorszynski v. United States, 418 U.S. 424, 431 (1974) (generally no review when 
appellate court determines that sentence is within statutory limits); United States v. Caesar, 632 F.2d 
645. 645 ( 5th Cir. 1980) (sentencing judge did not abuse discretion in sentencing paraplegic confined to 
wheelchair who needed specialized medical attention to three-year prison term); United States v. 
Prazak. 623 F.2d 152. 154-55 (10th Cir.) (appellate court without power to modify statutorily author
ized sentence allegedly imposed on first offender to set “example”), cert, denied. 449 U.S. 880 (1980); 
United States v. Atkins. 618 F.2d 336. 374 (5th Cir. 1980) (court did not abuse discretion by sentencing 
defendant more harshly than coconspirators); United States v. Garcia, 617 F.2d 1176, 1178 (5th Cir.
1980) (per curiam) (trial judge’s failure to announce reasons for severity of sentence does not constitute 
abuse of discretion).

2237. See United States v. Clements, 634 F.2d 183, 186 (5th Cir. 1981) (appellate court will not 
ordinarily review severity of sentence imposed within statutory limits, but will scrutinize carefully judi
cial process by which punishment imposed).

2238. See notes 2166-77 supra and accompanying text (improper considerations in determining 
sentence).

2239. See Neidinger v. United States, 647 F.2d 408, 410-11 (4th Cir.) (district court must exercise 
discretion in sentencing), cert, denied, 50 U.S.L.W. 3248 (U.S. Oct. 6, 1981); United States v. Menghi, 
641 F.2d 72, 76 (2d Cir.) (sentencing judge who states that he will never sentence under YCA regardless 
of circumstances is not exercising appropriate discretion), cert, denied. 101 S. Ct. 2058 (1981); United 
States v. Clements, 634 F.2d 183, 186-88 (5th Cir. 1981) (court of appeals will review sentence when 
defendant alleges that sentencing judge automatically imposes maximum sentence for certain categories 
of offenses); cf. United States v. Fountain, 642 F.2d 1083, 1097-98 (7th Cir.) (rejecting argument that 
imposition of maximum sentence for manslaughter was “mechanical" when judge considered need for 
punishment of egregious crime as well as need for deterrence), cert, denied, 101 S. Ct. 2335 (1981); 
United States v. Ford, 627 F.2d 807, 812 (7th Cir.) (no abuse of discretion when judge used Parole 
Commission's guidelines to determine length of sentence), cert, denied, 449 U.S. 923 (1980).

2240. See United States v. Larios, 640 1.2d 938, 942-43 (9th Cir. 1981) (sentencing judge who had 
not presided over trial abused discretion by not becoming properly familiar with case when he refused 
to wait for transcript before imposing sentence, and otherwise displayed lack of familiarity with case).
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their sentencing decisions, defendants often have difficulty challenging the sen
tencing process.* 2241 If a judge does explain his reasons, however, an appellate 
court may review those reasons.2242 The Eighth Circuit last year held that 
sentencing also may be challenged under the equal protection clause of the 
fourteenth amendment.2243

Rule 25(b) of the Federal Rules of Criminal Procedure allows a judge other than the judge who pre
sided at trial to impose sentence. Fed. R. Crim P. 25(b).

2241. See United States v. Vasquez, 638 F.2d 507, 534 (2d Cir. 1980) (ordinarily judge under no 
obligation to give reasons for sentencing decisions); United States v. Garcia, 617 F.2d 1176. 1178 (5lh 
Cir. 1980) (judge need not announce reasons for severity of sentence imposed). Appellate courts, how
ever. encourage the trial judge to include his reasons for sentencing. Id. at 1178.

2242 See United States v. Vasquez, 638 F.2d 507, 534 (2d Cir. 1980) (if given, reasons for sentencing 
decisions may be scrutinized by appellate court).

2243. Britton v. Rogers. 631 F.2d 572, 577 (8th Cir. 1980) (divergence in sentences given to black and 
white convicted rapists in Arkansas does not indicate discriminatory purpose), cert, denied, 101 S. Ct. 
2021 (1981).

2244. Fed. R. Crim. P. 35.
2245. /<Z; see United States v. Romero, 642 F.2d 392, 394 (10th Cir. 1981) (district court properly 

granted Government rule 35 motions to correct illegal sentences filed 6 and 14 months after imposition 
of original sentences); United States v. Connolly, 618 F.2d 553, 555-56 (9th Cir. 1980) (district court 
properly corrected defendant's illegal 1972 sentence in 1978 by adding mandatory parole term pursuant 
to rule 35 motion filed by United States Attorney).

2246. United States v. Connolly, 618 F.2d 553, 556 (9th Cir. 1980).
2247. Fed. R. Crim. P. 35.
2248. See United States v. Colvin, 644 F.2d 703, 704-05 (8th Cir. 1981) (sentencing court has discre

tion to grant rule 35 motion if it decides that sentence originally imposed was unduly severe); United 
States v. Bedrosian. 631 F.2d 582, 583 (8th Cir. 1980) (denial of rule 35 motion to reduce sentence 
because of allegation that defendant's pregnant fiancee needed him within discretion of district court).

2249. See United States v. Addonizio, 442 U.S. 178, 189 (1979) (dictum) (120-day time period of rule 
35 is jurisdictional and may not be extended); United States v. Hetrick, 644 F.2d 752, 756 (9th Cir.
1981) (same); United States v. Colvin, 644 F.2d 703, 704-05 (8th Cir. 1981) (same); United States v. 
Johnson, 634 F.2d 94, 95 (3d Cir. 1980) (same); cf. Fed. R. Crim. P 45(b) (court may not extend time 
for taking any action under rule 35).

2250. United States v. Hetrick. 644 F.2d 752, 756 n.4 (9th Cir. 1981) (dictum); see United States v. 
Johnson, 634 F.2d 94, 95 n.l (3d Cir. 1980) (if rule 35 motion filed within 120 days of sentencing, court 
retains jurisdiction for reasonable time after expiration to decide motion).

Correction or Reduction of Sentence Under Rule 35. Under rule 35 of
the Federal Rules of Criminal Procedure,2244 a district court may correct an 
illegal sentence at any time.2245 No question of double jeopardy is involved 
when the court corrects an illegal sentence pursuant to rule 35, even if the 
court increases the sentence.2246 The court may also reduce a sentence, or cor
rect a sentence imposed in a illegal manner, (1) within 120 days after initial 
imposition of the sentence, or (2) after the court receives a mandate issued 
upon affirmance of the judgment or dismissal of the appeal, or (3) after entry 
of any order or judgment of the Supreme Court denying review of, or (4) hav
ing the effect of upholding, a judgment of conviction.2247 The district court 
has discretion to determine whether to grant a motion for reduction of 
sentence.2248

The 120-day time limit established by rule 35 is jurisdictional,2249 although 
courts have construed the rule to mean that if the motion has been filed within 
the prescribed 120-day period, the court may rule on the motion within a rea
sonable time thereafter.2250 A defendant cannot confer jurisdiction on the dis
trict court by purporting to activate a new 120-day period by filing a pleading 
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long after the case is essentially over2251 or by styling a second, untimely mo
tion as a “motion to reconsider” or a “motion for reclarification” of a prior 
timely motion.2252

When the defendant violates his probation after the court has suspended 
imposition of sentence and placed him on probation, courts generally recog
nize that the defendant has 120 days following his probation revocation hear
ing to move for a reduction in sentence under rule 35.2253 The circuits have 
split, however, on whether rule 35 authorizes a 120-day period following a 
probation revocation hearing when the court had initially imposed sentence on 
the defendant, thus fully apprising the defendant of the severity of his 
sentence.2254

Concurrent Sentence Doctrine. Under the concurrent sentence doctrine,
an appellate court may affirm summarily a challenged sentence when the de
fendant is serving that sentence concurrently with another sentence that the 
defendant has not challenged or that the appellate court has upheld.2255 The 
courts of appeals have applied this doctrine, however, in an uneven and hap
hazard manner.2256

2251. See United States v. Gonzales-Perez, 629 F.2d 1081, 1083 (5th Cir. 1980) (per curiam) (defend
ant cannot, by filing pleading or petition for writ of certiorari eight years after conviction, bring himself 
within 120-day time period of rule 35).

2252. United States v. Hetrick, 644 F.2d 752, 756 (9th Cir. 1981); see United States v. Parker. 617 
F.2d 141. 143 n.I (5th Cir. 1980) (neither Federal Rules of Criminal Procedure nor Federal Rules of 
Appellate Procedure provide for "rehearing” of denial of rule 35 motion).

2253. See United States v. Johnson, 634 F.2d 94, 96 (3d Cir. 1980) (rule 35 120-day period applies to 
parole revocation hearing of offenders placed on probation for whom imposition of sentence was origi
nally suspended).

2254. Compare United States v. Colvin, 644 F.2d 703, 704-07 (8th Cir. 1981) (district court has juris
diction to entertain motion for sentence reduction filed within 120 days of defendant’s probation revo
cation and reimposition of previously suspended sentence) and United States v. Johnson, 634 F.2d 94. 
98 (3d Cir. 1980) (same) with id. at 101 (Hunter, J., dissenting) (any rule 35 motions made upon 
reimposition of sentence must be raised at the probation revocation hearing) and United States v. 
Kahane, 527 F.2d 491, 492 (2d Cir. 1975) (rule 35 120-day period begins to run at time sentence is 
imposed notwithstanding suspension for probation).

2255. See Hirabayashi v. United States, 320 U.S. 81, 105 (1943) (when district court ordered 
sentences of three months each on two counts ordered to run concurrently, and Supreme Court sustains 
conviction on second count. Court need not review conviction on first count). The rationale for the 
concurrent sentence doctrine is judicial efficiency. See United States v. Gray, 626 F.2d 494, 501 (5th 
Cir. 1980) (doctrine enables courts to avoid making time-consuming decisions which result in no "bot
tom line" difference to defendant), cert, denied, 449 U.S. 1091 (1981); United States v. Warren, 612 F.2d 
887, 896 (5th Cir.) (Roney & Hill, JJ., with Clark, Fay & Vance, JJ„ concurring in part and dissenting 
in part) (concurrent sentence doctrine justified by considerations of judicial economy), cert, denied. 446 
U.S. 956 (1980).

2256. See United States v. Vargas, 615 F.2d 952, 956 (2d Cir. 1980) (dictum) (finding inconsistency 
in application of concurrent sentence doctrine in Second Circuit, lack of logical consistency in Supreme 
Court cases, and widely varying results in other circuits); United States v. Warren., 612 F.2d 887, 892, 
895 (5th Cir.) (Roney & Hill, JJ.. with Clark, Fay & Vance, JJ., concurring in part and dissenting in 
part) (attacking majority’s failure to explain use of concurrent sentence doctrine in face of uneven and 
widespread, haphazard application), cert, denied, 446 U.S. 956 (1980). For an example of such “une
ven” and “haphazard" application in the Fifth Circuit last year, compare United States v. Gray, 626 
F.2d 494, 503 (5th Cir. 1980) (using concurrent sentence doctrine to avoid review of convictions for 
importation of marijuana and conspiracy to import marijuana on grounds of insufficiency of evidence), 
cert, denied. 449 U.S. 1091 (1981) with United States v. Alfrey, 620 F.2d 551, 557 n.5 (5th Cir.) (concur
rent sentence doctrine should not be used to avoid review of convictions for importation of marijuana 
and conspiracy to import marijuana on grounds of insufficiency of evidence because of adverse effect 
on defendant’s opportunity to gain earlier parole), cert, denied. 449 U.S. 938 (1980).
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A court should not apply the concurrent sentence doctrine when the unre
viewed conviction had or foreseeably will have adverse collateral conse
quences for the defendant. Thus, appellate courts should not apply the 
concurrent sentence doctrine if the trial judge might have considered the de
fendant’s conviction on the challenged count in sentencing the defendant on 
other counts.2257 Similarly, courts should not apply the concurrent sentence 
doctrine if the unreviewed conviction might adversely affect the defendant’s 
opportunity for parole2258 or pardon.2259 Courts also should not apply the 
concurrent sentence doctrine if the unreviewed conviction might impose a 
stigma on the defendant,2260 cause the future application of a recidivist stat
ute.2261 be used for impeachment,2262 lead to deportation,2263 or result in the 
forfeiture of property, employment opportunities, or civil rights.2264

Courts, however, have not resolved whether the possibility of adverse collat
eral consequences is enough in itself to preclude application of the concurrent 
sentence doctrine or whether the defendant must make a stronger showing of

2257. Cf. United States v. Gray, 626 F.2d 494, 502-03 (5th Cir. 1980) (applying concurrent sentence 
doctrine because defendant failed to produce information showing that challenged counts influenced 
sentence imposed on unchallenged counts), cert, denied. 449 U.S. 1091 (1981). Factors to be considered 
by the appellate court in determining whether the trial court used the challenged count in sentencing on 
the unchallenged count include: comparison of the length of the sentence with the statutory limits, 
because a sentence in the middle of the statutory range suggests that the challenged conviction was not 
considered, and comparison of the seriousness of the challenged and the unchallenged counts, because 
there is a likelihood that the sentence on the challenged count influenced the sentence on the unchal
lenged count if the former is more serious. Id.

2258. See United States v. Arrington, 618 F.2d 1119, 1123 n.5 (5th Cir. 1980) (appellate court may 
not use concurrent sentence doctrine to avoid review of convictions on six felony counts because revers
ing convictions would enhance defendants’ opportunity to gain earlier parole), cert, denied. 449 U.S 
1086 (1981); United States v. Middlebrooks, 618 F.2d 273, 279 n.7 (5th Cir.) (appellate court may not 
use concurrent sentence doctrine to avoid review of conviction of conspiracy to possess cocaine when 
sentence is to run concurrently with sentence for conspiracy to possess marijuana because United States 
Parole Commission “Guidelines for Decision-Making" state that severity level may be increased if 
offense behavior involved multiple separate offenses), cert, denied, 449 U.S. 984 (1980). Because the 
Parole Commission’s decisions give the same weight to a reversed conviction as to an affirmed convic
tion when the reversal was not based on grounds related to guilt or innocence, an appellate court may 
use the concurrent sentence doctrine to avoid review of convictions challenged on grounds unrelated to 
guilt or innocence. See United States v. Alfrey, 620 F.2d 551. 557 (5th Cir.) (appellate court may use 
concurrent sentence doctrine to avoid review of conviction challenged on grounds of improper denial of 
motion to suppress reliable evidence), cert, denied. 449 U.S. 938 (1980). See also note 2256 supra (in
consistent application of doctrine by Fifth Circuit when defendant challenged convictions on grounds 
of insufficiency of evidence).

2259. See United States v. Vargas, 615 F.2d 952. 960 (2d Cir. 1980) (court of appeals should consider 
possible effect unreviewed conviction might have on defendant’s opportunity for pardon).

2260. See United States v. Webster, 639 F.2d 174, 183 (4th Cir. 1981) (electing to review concurrent 
sentences because of possible stigma surrounding offense of racketeering); United States v. Anderson. 
626 F.2d 1358, 1361 n 2 (8th Cir. 1980) (same), cert, denied. 101 S. Ct 1351 (1981).

2261. See United States v. Vargas, 615 F.2d 952, 960 (2d Cir. 1980) (court of appeals should consider 
possible application of recidivist statute to unreviewed felony conviction before applying concurrent 
sentence doctrine).

2262. See id. (court of appeals should consider possible use of unreviewed conviction to impeach 
defendant's character at future trial before applying concurrent sentence doctrine).

2263. See United States v. Warren, 612 F.2d 887, 893 (5th Cir 1980) (deportation is possible adverse 
collateral consequence of challenged conviction), cert, denied. 446 U.S. 956 (1980); cf. 8 U.S.C. 
§ 1251(a)(4) (1976) (government may deport alien convicted of two crimes involving moral turpitude).

2264. See United States v. Farrell, 609 F.2d 816, 818 (5th Cir. 1980) (appellate court should not use 
concurrent sentence doctrine to avoid review of challenged felony conviction when felony conviction 
curtails civil rights). 
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probability.2265 Courts also have not resolved whether the defendant or the 
government has the burden of persuasion as to the existence of adverse collat
eral consequences.2266

The District of Columbia Circuit has adopted the practice of vacating a 
challenged conviction and sentence, and refusing to decide the contested issue, 
when the sentence runs concurrently with another sentence imposed for a valid 
conviction.2267 The vacation of a sentence does not destroy the jury ver
dict.2268 It is equivalent in practical effect to suspending the imposition of the 
sentence.2269 The court has power to reimpose the sentence later on a concur
rent basis, and the conviction then will be subject to appellate review.2270

Government Appeals of Sentence. Generally, the government may not
appeal a criminal conviction without express authorization from Congress.2271 
Congress has authorized the government to appeal a sentence only with respect 
to the prosecution of dangerous special offenders.2272

2265. See United States v. Warren, 612 F.2d 887, 895 (5th Cir.) (Roney & Hill. JJ., with Clark. Fay 
& Vance, JJ., concurring in part and dissenting in part) (cases have not settled whether mere possibility 
of adverse collateral consequences is enough to prevent application of concurrent sentence doctrine, or 
whether stronger showing is required), cert, denied. 446 U.S. 956 (1980). Compare United States v. 
Webster. 639 F 2d 174. 183 (4th Cir. 1981) (suggesting that appellate court should apply concurrent 
sentence doctrine only if court can predict with certainty that challenged convictions will not cause 
future harm to defendants) and United States v. Middlebrooks, 618 F.2d 273, 279 n.7 (5th Cir.) (appel
late court must give careful scrutiny to possibility of collateral consequences inherent in concurrent 
sentence doctrine), cert, denied. 449 U.S. 984 (1980) with United States v. Gray, 626 F 2d 494, 502 (5th 
Cir. 1980) (possibility that sentencing judge might consider challenged count in sentencing for unchal
lenged count insufficient to preclude application of concurrent sentence doctrine), cert, denied. 449 U.S. 
1091 (1981)

2266. See United States v. Vargas. 615 F.2d 952, 960 (2d Cir. 1980) (government should have burden 
of persuading appellate court that risk of collateral consequences too slight to justify review); United 
States V. Warren, 612 F.2d 887, 895, 896 (5th Cir.) (Roney & Hill, JJ.. with Clark, Fay & Vance, JJ., 
concurring in part and dissenting in part) (Fifth Circuit has not authoritatively decided which party has 
burden of persuasion on issue of adverse collateral consequences), cert, denied, 446 U.S. 956 (1980); cf 
United States v. Gray, 626 F.2d 494, 502-03 (5th Cir. 1980) (because defendant did not satisfy burden of 
production; unnecessary to determine unsettled question of allocation of burden of persuasion), cert, 
denied, 449 U.S. 1091 (1981).

2267. See United States v. Harris, 627 F.2d 474, 477 (D.C. Cir. 1980) (vacating challenged judgment 
and imposing sentence to run concurrently with two sentences for affirmed convictions), cert, denied, 50 
U.S.L.W. 3245 (U.S. Oct. 6, 1981); United States v. Hooper, 432 F.2d 604, 606 (D.C. Cir. 1970) (when 
court doubts applicability of concurrent convictions, sound course is to determine matter on merits or 
to vacate sentence because of overall interest in effective disposition of appellate dockets). The court in 
Harris stated that automatic vacation of the contested charge conserved judicial energy but did not 
prejudice the government because the concurrent sentence would still run 627 F.2d at 477. See also 
United States v. Warren, 612 F.2d 887, 895, 896 (5th Cir.) (Roney & Hill. JJ., with Clark, Fay & Vance, 
JJ., concurring in part and dissenting in part) (Fifth Circuit should consider practice of D.C. Circuit), 
cert, denied, 446 U.S. 956 (1980).

2268. United States v. Harris, 627 F.2d 474, 477 (D.C. Cir. 1980), cert, denied, 50 U.S.L.W. 3245 
(U.S. Oct. 6, 1981).

2269. Id. at 477.
2270. Id.
2271. See United States v. DiFrancesco. 449 U.S. 117, 131 (1980) (United States has no right of 

appeal in criminal case absent explicit statutory authority) (quoting United States v. Scott, 437 U.S 82, 
84-85 (1978)).

2272. See 18 U.S.C. § 3576 (1976) (government may appeal for review of sentence of dangerous 
special offender); 21 U.S.C. § 849(h) ( 1976) (government may appeal review of sentence of special drug 
offender) See also Westen, The Three Faces of Double Jeopardy: Reflections on Government Appeals of 
Criminal Sentences, 78 Mich. L. Rev. 1001, 1001 n.3 (1980) (prosecution can appeal a sentence only in 
prosecution of dangerous special offender).
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This term in United States v. DiFrancesco,2273 the Supreme Court consid
ered a challenge under the double jeopardy clause to the government’s statu
tory authority to appeal a defendant’s sentence.2274 The Court held that 
neither subjecting the defendant to an appellate procedure at the government’s 
initiation nor increasing the defendant’s sentence as a result of such a proce
dure violates the double jeopardy clause.2275 The Court held that considera
tions of double jeopardy have no significant application to the prosecutor’s 
statutorily granted right to review a sentence.2276 According to the Court, the 
double jeopardy clause does not provide the defendant with the right to know 
at any specific moment the precise limits of his potential punishment.2277 In 
any case, the Court reasoned, the defendant is charged with knowledge of the 
statute and its appeal provisions, and therefore has no legitimate expectations 
of finality in his sentence until the appeal is concluded or the time to appeal 
has expired.2278 The Supreme Court also analogized the goverment appeals 
provision to two-stage criminal proceedings, which have been held constitu
tional under the double jeopardy clause.2279

2273. 449 U.S. 117 (1980).
2274 This statute is codified at 18 U.S.C. § 3576 (1976). Although Congress enacted this statute in 

1970, DiFrancesco is the first case in which the United States specifically has sought review of a sen
tence under it. 449 U.S. at 125-26 n.9.

2275. 449 U.S. at 130-36.
2276. Id at 136-37. But see id. at 149-50 (Brennan, J . with White. Marshall & Stevens. JJ . dissent

ing) (defendants suffer acute anxiety at sentencing phase, which is at least as critical to them as guilt
innocence phase).

2277. Id. at 137-38.
2278. Id. at 437. But see id. at 149-50 (Brennan, J., with White, Marshall & Stevens, JJ., dissenting) 

(if Congress passed statute authorizing government to appeal from verdicts of acquittal, statute would 
charge defendant with knowledge of its provisions and thus eradicate any expectation of finality in 
acquittal, so that double jeopardy clause would no longer prevent government appeals from verdicts of 
acquittal).

2279. Id. at 139-41; see Swisher v. Brady, 438 U.S. 204, 214-19 (1978) (upholding Maryland two- 
tiered juvenile court system); Ludwig v. Massachusetts, 427 U.S. 618. 630-32 (1976) (upholding Massa
chusetts’ two-tiered court system); Colten v. Kentucky, 407 U.S. 104, 119-20 (1972) (upholding Ken
tucky’s two-tier court system).

2280. 644 F.2d 752 (9th Cir. 1981).
2281. 18 U.S.C. § 3731 (1976).
2282. 644 F.2d at 755.
2283. Id.
2284. Id.
2285. The eighth amendment provides: “Excessive bail shall not be required, nor excessive fines 

imposed, nor cruel and unusual punishment inflicted.” U.S. Const, amend. VIH. The eighth amend

The Ninth Circuit this term in United States v. Hetrick22*0 held that under 
18 U.S.C. § 37312281 the government may appeal a district court’s order reduc
ing a sentence pursuant to rule 35 of the Federal Rules of Criminal Proce
dure.2282 The Ninth Circuit held that because section 3731 bars a government 
appeal only if the appeal affects double jeopardy rights,2283 and because an 
appeal from an order modifying a sentence does not threaten to place the de
fendant in jeopardy twice, the government may appeal such a sentencing 
order.2284

CRUEL AND UNUSUAL PUNISHMENT

The eighth amendment prohibits the imposition of cruel and unusual pun
ishment.2285 Because cruel and unusual punishment is an evolving concept 
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reflecting contemporary standards of decency,2286 punishments that courts 
once considered permissible later may be found to violate the eighth amend
ment.2287 A sentence is cruel and unusual if it is grossly disproportionate to 
the severity of the crime committed or if it serves no penological purpose.2288

ment applies to the states through the fourteenth amendment. Robinson v. California, 370 U.S. 660. 
666-67 (1962) The eighth amendment ban on cruel and unusual punishment protects only persons 
convicted of a crime Ingraham v. Wright. 430 U.S. 651. 664 (1977); see id. at 671 (eighth amendment 
does not prohibit paddling of pupils in public schools); United States v. Dien. 598 F.2d 743, 745 (2d 
Cir. 1979) (per curiam) (eighth amendment not applicable to contempt sentence).

2286. See Furman v. Georgia. 408 U.S. 238. 241-42 (1972) (per curiam) (Douglas, J., concurring) 
(proscription of cruel and unusual punishment acquires meaning from public opinion enlightened by 
humane justice); Trop v. Dulles, 356 U.S. 86, 101 (1958) (eighth amendment draws meaning from 
evolving standards of decency that mark progress of maturing society).

2287. Compare In re Kemmler, 136 U.S. 436, 447 (1890) (death penalty not cruel and unusual unless 
manner of execution inhuman and barbarous) with Gregg v. Georgia, 428 U.S. 153, 188 (1976) (plural
ity opinion) (death penalty cruel and unusual if procedures create substantial risk of arbitrary and 
capricious imposition).

2288 See Coker v. Georgia, 433 U.S. 584, 592, 597 (1977) (plurality opinion) (death impermissibly 
disproportionate penalty for rape of adult woman because barbaric or excessive punishment unconsti
tutional); Gregg v. Georgia, 428 U.S. 153, 171-73 (1976) (plurality opinion) (penalty that involves "un
necessary or wanton infliction of pain" or that it grossly disproportionate to severity of crime 
unconstitutional).

2289 See Trop v. Dulles, 356 U.S. 86, 101-02 (1958) (denationalization of citizen, destroying his 
status in world community, constitutes cruel and unusual punishment); Weems v. United States. 217 
U.S. 349, 364. 381-82 (1910) (imprisonment for 12-20 years at hard labor in chains, and forfeiture of 
parental authority, property rights, and suffrage constitute cruel and unusual punishment).

2290. See Terrebonne v. Blackburn. 624 F.2d 1363. 1366 (Sth Cir. 1980) (statutory imposition of life 
sentence for distributing heroin not facially invalid but appropriateness must be considered in light of 
circumstances of case).

2291. See Furman v. Georgia, 408 U.S. 238, 239-40 (1972) (per curiam) (overturning as cruel and 
unusual death sentences imposed under constitutionally defective statute); Davis v. Davis, 601 F.2d 
153, 154 (4th Cir. 1979) (en banc) (per curiam) (overturning as cruel and unusual 40-year prison sen
tence plus $20,000 fine for possession of less than nine ounces of marijuana), vacated and remanded sub 
nom. Hutto v. Davis, 445 U.S. 947 (1980).

2292. See Chapman v. Pickett, 586 F.2d 22, 28 (7th Cir. 1978) (district court erred in denying money 
damages in civil action based on eighth amendment violation).

2293. See Jones v. Diamond, 594 F.2d 997, 1029-30 (5th Cir. 1979) (injunctive relief necessary to 
prohibit eighth amendment violation consisting of overcrowding and racial segregation of pretrial 
detainees).

2294. Dorszynski v. United States, 418 U.S. 424. 431. 441 (1974); Pratt v. Parratt, 615 F.2d 486. 488 
(8th Cir. 1980); United States v. Gray, 611 F.2d 194, 197 n.2 (7th Cir.) (per curiam), cert, denied. 446 
U.S. 911 (1979); United States v. Alberico, 604 F.2d 1315, 1322 n.19 (10th Cir.), cert, denied. 444 U.S. 
992 (1979).

2295. See, eg., United States v. Morelli, 643 F.2d 402, 413 (6th Cir. 1981) (concurrent sentences of 
15 years imprisonment for violation of Racketeer Influenced and Corrupt Organizations Act not so 
excessive as to be cruel and unusual because within limits established by Congress); United States v. 
Smith, 635 F.2d 1329, 1335 (8th Cir. 1980) (maximum sentence and denial of probation for possession 
of drugs with intent to distribute not cruel and unusual punishment because within limits prescribed by

A defendant may challenge the type of punishment imposed,2289 or the ap
plication of a generally valid punishment to a particular situation.2290 If a 
court finds that a particular punishment is cruel and unusual, it may overturn 
the punishment,2291 award money damages,2292 or grant a declaratory 
judgment.2293

Noncapital Offenses. A judge generally may impose any sentence fall
ing within statutory limits for the defendant’s crime,2294 and such a sentence 
will withstand review unless the defendant demonstrates extraordinary cir
cumstances.2295 If a court finds, however, that the statutory penalty is grossly 
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disproportionate to the crime, it may invalidate the statute as 
unconstitutional.2296 2297

statute): Britton v. Rogers, 631 F.2d 572, 578 (8th Cir. 1980) (sentence of life imprisonment for first- 
degree rape not so excessive as to be cruel and unusual because within limits prescribed by statute and 
no extraordinary circumstances demonstrated); Virgin Islands v Berry, 631 F.2d 214, 218 (3d Cir. 1980) 
(per curiam) (sentence of 35 years imprisonment for second-degree murder not so excessive as to be 
cruel and unusual because within limits established by statute and no extreme facts demonstrated); 
United States v. Moss, 631 F.2d 105, 106-07 (8th Cir. 1980) (per curiam) (sentence of 20 years imprison
ment and five years probation for multiple mail and wire fraud offenses arising out of single scheme not 
excessive because well within statutory maximum); Terrebonne v. Blackbum, 624 F.2d 1363. 1370-71 
(5th Cir 1980) (although mandated by statute, sentence of life imprisonment for distribution of heroin 
vacated and case remanded to determine if particular circumstances of crime justify less severe 
punishment).

2296. See Coker v. Georgia. 433 U.S. 584, 597 (1977) (plurality opinion) (statute prescribing death 
penalty for rape of adult woman unconstitutional because punishment disproportionate to crime); 
Robinson v. California, 370 U.S. 660, 667 (1962) (statute prescribing imprisonment for status of drug 
addiction unconstitutional because punishment disproportionate to crime)

2297 445 U.S. 263 (1980).
2298 Tex. Penal Code Ann. tit. 3, § 12.42(d) (Vernon 1974).
2299. 445 U.S. at 265. The petitioner did not challenge the constitutionality of the statute but ob

jected to the disproportionality of his sentence to the circumstances of his case. Id. at 268.
2300. Id. at 265.
2301 Id. at 266. A divided panel of the Fifth Circuit overturned the petitioner's life sentence, hold

ing that it was grossly disproportionate to the crime Rummel v. Estelle. 568 F.2d 1193, 1195 (5th Cir ), 
vacated, 587 F.2d 651 (5th Cir. 1978) (en banc), af^d. 445 U.S. 263 (1980). For a discussion of the panel 
opinion, see Project: 1977-78 Term, supra note I. at 596-97. Upon rehearing en banc, the Fifth Circuit 
vacated the panel opinion and affirmed the district court’s denial of habeas relief on the petitioner's 
eighth amendment claim. Rummel v. Estelle, 587 F.2d 651, 655 (5th Cir 1978) (en banc), ajjPd, 445 U.S. 
263 (1980); see Project: 1978-79 Term, supra note 1. at 585 (discussing en banc decision).

2302 Rummel v. Estelle, 445 U.S. 263, 285 (1980), affg 587 F.2d 651 (5th Cir. 1978) (en banc).
2303. Id. The Texas legislature is entitled to choose the appropriate punishment for “one who is 

simply unable to bring his conduct within the social norms prescribed by the criminal law of the state." 
subject only to constitutional limits which can be determined by objective factors. Id. at 284; cf. Bel- 
lavia v. Fogg, 613 F.2d 369, 373 (2d Cir. 1979) (federal court should not interfere withjudgment of state 
legislature in enacting mandatory sentence provision or judgment of state court in applying provision).

2304 See 445 U.S. at 274 n.l 1 (dictum) (proportionality principle could be valid in extreme case of 
life imprisonment for trivial offense). For a discussion of the proportionality tests adopted in two cir
cuits. see Project: ¡978-79, supra note 1, at 584-85.

2305 445 U.S. at 280-81. Responding to petitioner’s argument that his sentence would have been 
less severe in almost any other state, the Court described the difference in penalties as “subtle rather 
than gross." Id. at 279.

2306 Id. at 285. Four justices dissented, id. at 285-307 (Powell, J.. with Brennan. Marshall & Ste
vens, JJ„ dissenting), arguing not only that a life sentence for a noncapital offense might be unconstitu
tionally disproportionate, but also that the petitioner's mandatory life sentence was indeed "grossly 
disproportionate” to his crimes under the eighth amendment. Id. at 286-87. Justice Powell indicated 

Last term in Rummel v. Estelle,21^ the Supreme Court affirmed the Fifth 
Circuit’s rejection of petitioner’s argument that a mandatory life sentence im
posed under the Texas recidivist statute2298 was “grossly disproportionate” to 
his crimes.2299 Prior to his final conviction for fraudulently obtaining $120.75, 
the petitioner had been convicted and imprisoned for credit card fraud and for 
passing a forged check in the amount of $23.36.2300 Upon his third conviction 
the trial court imposed the life sentence mandated by the Texas recidivist 
statute.2301

The Supreme Court upheld Rummel’s sentence,2302 indicating that penalties 
for noncapital offenses generally are a matter of legislative discretion.2303 
Without rejecting the validity of proportionality tests,2304 the Court stressed 
the complexities of applying them2305 and found Rummel’s mandatory life 
sentence for repeated criminal behavior to be within constitutional limits.2306
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This term in Terrebonne i’. Blackburn,2307 the Fifth Circuit again addressed 
a prisoner's contention that his sentence of life imprisonment was dispropor
tionate to his offense2308 and thus a violation of the eighth amendment.2309 
Terrebonne, a twenty-one-year-old drug addict, volunteered to obtain a small 
amount of heroin for two undercover agents and a paid informant.2310 Conse
quently, Terrebonne was convicted of distributing heroin2311 in violation of 
the Louisiana Controlled Dangerous Substance Law,2312 which mandated a 
sentence of life imprisonment.2313 Terrebonne did not challenge the constitu
tionality of the statute, but rather objected that his sentence was disproportion
ate to his crime.2314 2315

that a court should consider lhe nature of the offense, the sentence imposed in other jurisdictions for the 
same crime, and the sentence imposed upon other defendants in the same jurisdiction for various 
crimes. Id. at 295. Applying these objective criteria, Justice Powell concluded that a court could not 
lawfully sentence an offender convicted of defrauding persons of approximately $230 to a mandatory 
life sentence under the eighth amendment. Id. at 307.

2307. 624 F.2d 1363 (5th Cir. 1980).
2308. Id. at 1365-66. The Supreme Court affirmed the Fifth Circuit's previous decision rejecting a 

similar challenge. Rummel v. Estelle, 587 F.2d 651 (5th Cir. 1978) (en banc), ajTd. 445 U.S 263 (1980). 
See notes 2297-2306 supra and accompanying text (discussing Rummel}.

2309. 624 F.2d at 1365.
2310. Id. at 1364 & n 4. The agents permitted Terrebonne to retain two or three doses of heroin tn 

exchange for his service. Id. at 1365. The court noted that the encouragement of Terrebonne's illegal 
habit by the police might have supported a due process challenge to the charges against him if such a 
claim had been presented. Id. at 1365 n.3 (dictum).

2311. Id. at 1365.
2312. La. Rev. Stat Ann. § 40:966A (West 1977).
2313. Id.
2314. 624 F.2d at 1366.
2315. 587 F.2d 651 (5th Cir. 1978) (en banc), aff^d, 445 U.S. 263 (1980).
2316. 624 F.2d at 1371.
2317. Id. at 1368. Four Justices endorsed this test in their dissenting opinion in Rummel v. Estelle. 

445 U.S. at 295 (Powell, J., with Brennan, Marshall & Stevens, JJ., dissenting).
2318 . 624 F.2d at 1367. The court admitted, however, that Rummel could be read to suggest that 

proportionality challenges to sentence length should be prohibited Id. Nonetheless, the Fifth Circuit 
maintained that the Rummel Court not only endorsed the continued viability of the proportionality 
principle, but even had applied proportionality analysis in rejecting Rummel’s claim. Id. at 1367-68. 
The circuit court interpreted the Supreme Court’s comparison of state recidivist statutes as a tacit appli
cation of the proportionality analysis. Id.

Judge Johnson, in a concurring opinion, interpreted the Supreme Court's decision in Rummel to limit 
proportionality analysis to “extremely egregious situations.” Id. at 1371 (Johnson, J , concurring). He 
viewed the Court’s decision as having discredited the three-prong proportionality analysis reliedon by 
the majority. Id. at 1372.

Other circuits this term that have rejected proportionality challenges have relied on Rummel in advo
cating deference to the discretion of the legislature in establishing the length of prison sentences. See 
Britton v. Rogers, 631 F.2d 572, 578 (8th Cir. 1980) (Rummel holds length of prison sentences generally 
within discretion of state and not subject to disproportionality challenge); Virgin Islands v. Berry. 631 

Relying on its en banc opinion in Rummel,2ii5 the Fifth Circuit vacated 
Terrebonne’s sentence and remanded the case to the district court for a deter
mination. under the circuit’s three-prong proportionality analysis, of whether 
the lower court violated the eighth amendment.2316 Under this test, a court 
must consider the nature of the offense, the penalty imposed by other jurisdic
tions for the same offense, and the penalty imposed within the sentencing juris
diction for other offenses.2317 The Fifth Circuit believed that the Supreme 
Court’s opinion in Rummel did not foreclose the use of a proportionality test 
when determining whether the length of a sentence constitutes cruel and unu
sual punishment.2318 The court assigned to the district court the complicated 
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task of predicting the term that Terrebonne probably would serve2319 and of 
considering its appropriateness in light of the individual facts of Terrebonne’s 
criminal act,2320 the sentence imposed by other jurisdictions for the same of
fense,2321 and the sentences imposed by Louisiana for other criminal acts.2322

F.2d 214, 218 (3d Cir. 1980) (per curiam) (same); United States v. Moss. 631 F.2d 105, 107 (8th Cir. 
1980) (per curiam) (Rummel precludes conclusion that sentence length demonstrates abuse of discretion 
or cruel and unusual punishment).

2319. 624 F.2d at 1368-69.
2320. Id. at 1370-71. The district court should consider, inter alia, the petitioner’s age. his heroin 

dependence, his lack of prior involvement in drug distribution, and the nature of the transaction. In 
addition, the proportionality doctrine requires consideration of the distinct harm caused by the individ
ual offense. Id. at 1370.

2321. Id. at 1371.
2322. Id.
2323. Gregg v. Georgia, 428 U.S. 153, 169 (1976) (plurality opinion); see Spinkellink v. Wainwright, 

578 F.2d 582, 616 (5th Cir. 1978) (death by electrocution not cruel and unusual because not unnecessa
rily torturous), cert, denied, 441 U.S. 937 (1979).

A minority of the Court consistently has argued that the death penalty is a per se violation of the 
eighth and fourteenth amendments. See. e.g.. McKenzie v. Montana. 449 U.S. 1050. 1057 (1980) (Mar
shall. J., with Brennan, J., dissenting from denial of certiorari) (death penalty under all circumstances 
cruel and unusual punishment prohibited by eighth and fourteenth amendments); Jones v. Mississippi. 
449 U.S. 1003, 1003 (1980) (Brennan & Marshall, JJ., dissenting from denial of certiorari) (same); 
Martin v. Louisiana, 449 U.S. 998, 998 (1980) (Brennan & Marshall. JJ.. dissenting from denial of 
certiorari) (same).

2324 See, e.g., Gregg v. Georgia. 428 U.S. 153, 188. 193-95 (1976) (plurality opinion) (death penalty 
may not be imposed under procedures creating substantial risk of arbitrary and capricious infliction); 
Furman v. Georgia, 408 U.S. 238, 274 (1972) (per curiam) (Brennan. J , concurring) (eighth amendment 
prohibits arbitrary infliction of severe punishment); id. at 309-10 (Stewart. J., concurring) (eighth and 
fourteenth amendments forbid unique penalty of death “to be so wantonly and so freakishly imposed”); 
id. at 310 (Stevens, J., concurring) (eighth and fourteenth amendments prohibit infliction of death 
sentence under systems that allow random imposition of such severe penally); cf. Spinkellink v. Wain
wright, 578 F.2d 582, 604 (5th Cir. 1978) (unnecessary to analyze sentencing procedures on case-by-case 
basis to ensure death penalty not arbitrarily applied; if state follows constitutionally mandated guide
lines for exercise of discretion, possibility of arbitrariness removed), cert, denied. 441 U.S. 937 (1979).

2325. See Lockett v. Ohio, 438 U.S. 586, 605 (1978) (plurality opinion) (qualitative difference be
tween death and other penalties requires higher standard of reliability in capital cases). Woodson v. 
North Carolina, 428 U.S. 280, 305 (1976) (plurality opinion) (death penalty qualitatively different from 
prison sentence of any length); Gregg v. Georgia. 428 U.S. 153, 187 (1976) (plurality opinion) (death 
penalty unique because of severity and irrevocability).

2326. 428 U.S. 153 (1976).
2327. Id. at 187 (plurality opinion) (Georgia statute under which defendant sentenced to death did 

not violate eighth amendment prohibition against cruel and unusual punishment because adequate 
safeguards provided). The imposition of capital punishment for the most violent and heinous crimes 
comports with the Court’s understanding of contemporary standards of decency. Id. at 179-82.

2328. Id. at 187 n.35 (declining to address whether death penalty proper sanction for crimes such as 
rape, kidnapping, or armed robbery). The Court since has ruled that death is a disproportionate pen-

Death Penalty. Although the death penalty is not cruel and unusual
punishment per se,2323 states may not impose it through procedures that create 
a substantial risk of arbitrary and capricious application.2324 The qualitative 
difference between capital and noncapital punishment requires that states use 
more reliable sentencing procedures in imposing the death penalty.2325 Al
though the Supreme Court held in Gregg v. Georgia2326 that the death penalty 
is a permissible punishment for the deliberate killing of another human be
ing,2327 it specifically refrained from determining whether the death penalty is 
a disproportionate sanction for crimes that do not involve the taking of a 
life.2328

Mandatory death sentences are precluded in all but the most exceptional 
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cases.2329 A statute must provide specific guidelines for determining when the 
death penalty may be imposed.2330 These guidelines must focus the attention 
of the sentencing judge or jury on any circumstances that may tend to mitigate 
or aggravate the seriousness of the offense,2331 including the nature of the 
crime2332 and any relevant aspects of the defendant’s character and record.2333 
A statute that either requires a finding of specifically enumerated aggravating 
circumstances to support the imposition of capital punishment, or narrowly 
defines the categories for which a death sentence may be imposed, probably 
will withstand an eighth amendment challenge.2334

ally for the crime of rape when no life is taken. Coker v. Georgia, 433 U.S. 584, 587 (1977) (plurality 
opinion).

2329 Lockett v. Ohio, 438 U.S. 586, 604 (1978) (plurality opinion); see Roberts v. Louisiana. 428 
U.S 325, 333 (1976) (mandatory death sentence statute unconstitutionally inflexible even if scope of 
capital crimes limited). Nevertheless, the Court has declined to rule the mandatory death sentence 
unconstitutional in all instances. See Lockett v. Ohio, 438 U.S. at 604 & n.ll (plurality opinion) (ex
pressing no opinion on whether need to deter certain types of homicide could justify mandatory death 
sentence).

2330. Godfrey v. Georgia, 446 U.S. 420, 428 (1980) (plurality opinion) (state authorizing capital 
punishment has constitutional duty to tailor and apply law to avoid arbitrary and capricious infliction 
of death penalty); see Woodson v. North Carolina, 428 U.S. 280, 303 (1976) (plurality opinion) (Nonh 
Carolina mandatory death penalty statute unconstitutional because it fails to guide jury’s discretion in 
determining which first-degree murderers should receive death penalty).

2331. See Lockett v. Ohio, 438 U.S. 586, 604 (1978) (plurality opinion) (eighth and fourteenth 
amendments require that sentencer be allowed to consider circumstances relating to defendant or of
fense); Jurek v. Texas. 428 U.S. 262, 270 (1976) (narrowing categories of murder for which death sen
tence may be imposed serves same purpose as defining aggravating circumstances that justify 
imposition of death penalty). Under Texas law a murderer may be executed only if he murders a peace 
officer or prison employee, or commits a murder for remuneration or while attempting to escape from 
prison. Tex. Penal Code Ann. tit. 5, § 19.03 (Vernon 1974). In addition, the sentencing jury must 
find that the defendant deliberately murdered the victim, that killing the deceased was an unreasonable 
response to any provocation by the deceased, and that the defendant would pose a continuing threat of 
violence to society. Tex. Crim. Pro. Code Ann. art. 37.071 (Vernon Supp. 1978).

2332. See Chenault v. Stynchombe, 581 F.2d 444, 447 (5th Cir. 1978) (dictum) (nature of offense 
might be basis for relief from death sentence).

2333. See Woodson v. North Carolina, 428 U.S. 280, 304 (1976) (plurality opinion) (North Carolina 
statute unconstitutional because it fails to allow jury to consider relevant aspects of defendant's charac
ter and record before imposing death penalty).

2334. See Gregg v. Georgia, 428 U.S. 153, 195 (1976) (plurality opinion) (sentencing system should 
provide for bifurcated proceeding al which sentencer receives relevant information and standards to 
apply). Section 27-2534.1(b) of the Georgia Code provides an example of a constitutionally acceptable 
death penalty statute. Id. at 187. Although section 27-2534.1(a) of the statute provides that the death 
penalty may be imposed without considering mitigating circumstances in any case of aircraft hijacking 
or treason, the Supreme Court has not passed on the constitutionality of this provision. For all other 
crimes, the judge or jury must specifically find one of the following aggravating circumstances before 
the death penalty may be imposed:

(1) The offense of murder, rape, armed robbery, or kidnapping was committed by a 
person with a prior record of conviction for a capital felony, or the offense of murder was 
committed by a person who has a substantial history of serious assaultive criminal convic
tions.

(2) The offense of murder, rape, armed robbery, or kidnapping was committed while the 
offender was engaged in the commission of burglary or arson in the first degree,

(3) The offender by his act of murder, armed robbery, or kidnapping knowingly created
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In Lockett v. Ohio,2335 the Supreme Court held unconstitutional a statute 
requiring that a defendant convicted of aggravated murder be sentenced to 
death unless he established one of three specifically enumerated mitigating cir
cumstances.2336 Although the Supreme Court did not question a state’s ability 
to fix mandatory sentences in noncapital cases,2337 it recognized that in capital 
cases the finality of the death sentence necessitates individual consideration 
before the penalty may be imposed.2338

Last term, the Supreme Court overturned two state court decisions sus
taining death sentences,2339 reasserting its concern that the imposition of capi
tal punishment be based on “reason rather than caprice or emotion.”2340 First, 
in Godfrey v. Georgia234' a plurality held that the Georgia Supreme Court’s

a great risk of death to more than one person in a public place by means of a weapon or 
device which would normally be hazardous to the lives of more than one person.

(4) The offender committed the offense of murder for himself or another, for the purpose 
of receiving money or any other thing of monetary value.

(5) The murder of a judicial officer, former judicial officer, district attorney or solicitor or 
former district attorney or solicitor during or because of the exercise of his official duties.

(6) The offender caused or directed another to commit murder or committed murder as 
an agent or employee of another person.

(7) The offense of murder, rape, armed robbery, or kidnapping was outrageously or 
wantonly vile, horrible or inhuman in that it involved torture, depravity of mind, or an aggra
vated battery to the victim.

(8) The offense of murder was committed against any peace officer, corrections employee 
or fireman while engaged in the performance of his official duties.

(9) The offense of murder was committed by a person in, or who has escaped from, the 
lawful custody of a peace officer or place of lawful confinement.

(10) The murder was committed for the purpose of avoiding, interfering with, or 
preventing a lawful arrest or custody in a place of lawful confinement to avoid or prevent 
arrest of himself or another.

Ga. Code Ann. § 27-2534.1(b) (1978).
2335. 438 U.S. 586 (1978).
2336 Id. at 608. The Ohio Revised Code provided that if the defendant was convicted of aggravated 

murder, the death penalty must be imposed unless the sentencing judge found that one of the following 
circumstances had been established:

(1) The victim of the offense induced or facilitated it.
(2) It is unlikely that the offense would have been committed, but for the fact that the 

offender was under duress, coercion, or strong provocation.
(3) The offense was primarily the product of the offender’s psychosis or mental deficiency, 

though such condition is insufficient to establish the defense of insanity.
Ohio Rev. Code Ann. § 2929.04(B) (Page 1975).

2337 438 U.S at 605 n. 13; cf. Britton v. Rogers, 631 F.2d 572, 579 (8th Cir. 1980) (constitutional 
mandate of guided discretion in sentencing does not extend to noncapital cases).

2338. See 438 U.S. at 605 (although variety of flexible techniques and postconviction remedies may 
modify sentences of confinement, unavailability of corrective mechanisms in death penalty cases under
scores need for individual consideration).

2339 Beck v. Alabama, 447 U.S. 625, 638 (1980); Godfrey v. Georgia. 446 U.S. 420, 433 (1980) 
(plurality opinion). In a third decision last term, the Supreme Court determined that a prisoner sen
tenced to death has the right to withdraw a petition for certiorari filed against his will by his lawyer 
when the prisoner's competency to make such a request was not challenged. Hammett v. Texas, 448 
U.S. 725, 725 (1980) (per curiam). This term the Ninth Circuit, rejecting a challenge to California’s 
automatic appeal provision, held that the state interest in accurate and fair criminal determinations 
justifies mandatory appellate review of capital convictions. See Massie v. Sumner, 624 F.2d 72, 73-74 
(9th Cir 1980) (defendant's attempted waiver of automatic appeal ineffective because courts have duty 
to ensure fairness; need for review particularly great when no hearing ever held to determine defend
ant’s competency and defendant pleaded guilty without assistance of counsel).

2340 Beck v. Alabama. 447 U.S. at 638 (quoting Gardner v. Florida, 430 U.S. 349, 358 (1977)); 
Godfrey v. Georgia, 446 U.S. at 433 (same).

2341. 446 U.S. 420 (1980) (plurality opinion). 
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vague and broad interpretation of the state’s death penalty statute violated the 
eighth and fourteenth amendments.2342 Second, in Beck v. A/abama,2i43 the 
Court held unconstitutional an Alabama statute that precluded a jury from 
finding a defendant guilty of a lesser included offense in a capital case even if 
the evidence supported such a finding.2344

In Godfrey the jury convicted the defendant of two counts of murder and 
one count of aggravated assault2345 for killing his estranged wife and her 
mother with a shotgun and striking his young daughter with the weapon as she 
attempted to escape.2346 During the sentencing phase of the trial, the judge 
furnished the jury, both orally and in writing, with the full text of the Georgia 
death penalty statute describing an aggravating circumstance.2347 In apparent 
reliance on the statute, the jury imposed two death sentences finding that the 
murders were “outrageously or wantonly vile, horrible, and inhuman.”2348 
The Supreme Court of Georgia rejected Godfrey’s argument that, in failing to 
address the remaining statutory criteria of torture, mental depravity or aggra
vated battery, the jury imposed the death penalty on inadequate grounds.2349

2342. Id at 432.
2343. 447 U.S. 625 (1980).
2344. Id at 643.
2345. 446 U.S. at 426.
2346. Id at 425. The plurality observed that Godfrey killed his victims instantaneously, without 

physical abuse or torture prior to the murders. Id. at 432-33. A majority of the justices, however, 
found the choice of murder weapon "constitutionally irrelevant.” Id. at 433 n.16; id. at 435 (Marshall, 
J., concurring).

In his dissent. Justice While objected to the plurality’s interpretation of the facts of the murders and 
suggested that Godfrey’s use of a weapon capable of extreme disfigurement had indeed caused terror 
tantamount to torture Id. at 450-51 (White, J„ with Rehnquist, J . dissenting). According to Justice 
White, the mother-in-law witnessed the gruesome transformation of her daughter into “a bloodied and 
mutilated corpse” while awaiting her own “hideous demise.” Id.

2347 Id. at 426. Under the Georgia Code, the sentencer may not impose the death penalty for a 
murder conviction unless at least one of ten statutorily established aggravating circumstances is present 
Ga. Code Ann. § 27-2534.1(b) (1978). The trial judge read to the jury subsection (b)(7), which allows 
the imposition of the death penalty if the sentencer finds that “(t]he offense of murder, rape, armed 
robbery, or kidnapping was outrageously or wantonly vile, horrible or inhuman in that it involved 
torture, depravity of mind, or an aggravated battery to the victim.” 446 U.S. at 426; see note 2334 supra 
(quoting text of § 27-2534.1(b)).

The Gregg Court had rejected a challenge to the constitutionality of this same provision, holding that 
subsection (b)(7) was susceptible of a narrow construction that would limit the sentencer’s discretion 
See Gregg v. Georgia, 428 U.S. at 201 (language of § (b)(7) need not be construed so broadly as to 
impose capital punishment in any murder case; no reason to assume Supreme Court of Georgia w ill 
adopt open-ended construction).

2348 446 U.S. at 426. The plurality deemed the jury’s abbreviated finding inadequate to justify the 
sanction it imposed. See id. at 428-29 (nothing in those few words, standing alone, implies any inherent 
restraint whatsoever on part of sentencer; person of ordinary sensibility could describe almost any 
murder in same terms). The jury’s incomplete recitation of the subsection (b)(7) provision exemplified, 
in the Court’s view, “[t]he standardless and unchanneled imposition of death sentences in the uncon
trolled discretion of a basically uninstructed jury.” Id. at 429.

In his dissent, Justice White inferred from the jury’s finding “no gap of constitutional magnitude in 
its understanding of its duty." Id. at 448 (White, J., with Rhenquist, J., dissenting). Compare id. at 426 
(jury’s finding that murders were "outrageously or wantonly vile, horrible, and inhuman”) with Ga. 
Code Ann. § 27-2534.1(b)(7) (1978) (death penalty justified if murder “was outrageously or wantonly 
vile, horrible or inhuman in that it involved torture, depravity of mind, or an aggravated battery to the 
victim”).

2349. Godfrey v. State, 243 Ga 302, 311, 253 S.E.2d 710, 718 (1979), rev'd, 446 U.S. 420 (1980) 
(plurality opinion). The Georgia Supreme Court, exercising its statutory duty of death sentence review, 
may affirm a capital sentence only after making an independent determination that the evidence sup- 
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A plurality of the United States Supreme Court reversed,* 2350 ruling that the 
state court impermissibly relaxed the narrow construction previously imposed 
on the Georgia statute to ensure its constitutionality.2351

ports the sentencer's finding of an aggravating circumstance. See 446 U.S. at 429 (discussing Ga. Code 
Ann. § 27-2537(c)(2) (1978)).

This term the Fifth Circuit reversed a jury-imposed death sentence that relied on evidence of three 
aggravating circumstances, one of which the Georgia Supreme Court subsequently ruled unconstitu
tional. See Stephens v. Zant, 631 F.2d 397, 406 (5th Cir. 1980) (presence of unconstitutionally vague 
circumstance regarding defendant’s substantial history of serious assaultive criminal convictions may 
have made critical difference in jury’s decision to impose death penalty), cert, granted. 50 U.S.L.W 
3212 (U.S. Oct. 6, 1981). The resulting uncertainty in the sentencing process precluded the possibility 
of meaningful review. Id. Next term the Supreme Court will consider whether the death sentence in 
Stevens was invalid because one aggravating circumstance is set aside, when the sentence was imposed 
on the basis of several aggravating circumstances, each of which was established beyond a reasonable 
doubt. 50 U.S.L.W. 3212 (U.S. Oct. 6, 1981).

2350. Godfrey v. Georgia, 446 U.S. at 433. The Court found no evidence in the record that either 
distinguished this case from the many cases in which the death penalty had not been imposed or that 
supported the finding of an aggravating circumstance under a narrowly construed subsection (b)(7). Id.

2351 Id. at 433. The Georgia Supreme Court indicated in previous decisions that it would limit 
death sentences relying on subsection (b)(7) to cases involving torture, mutilation, or serious physical 
abuse of the murder victim. Id. at 431. In Godfrey, however, the jury failed to find that the defendant 
had physically abused either murder victim prior to their deaths, and, therefore, the state court disre
garded its own criteria of review when it upheld the verdict. Id. at 432. The Supreme Court admon
ished that "if a state wishes to authorize capital punishment it has a constitutional responsibility to 
tailor and apply its law in a manner that avoids the arbitrary and capricious infliction of the death 
penalty.” Id. at 428.

In his concurrence, Justice Marshall observed that the ambiguity of the Georgia statute requires 
instruction by the judge on the proper and narrow construction of subsection (b)(7) lest the jury possess 
“intolerably broad discretion” in its sentencing determination. Id. at 437 (Marshall, J„ with Brennan. 
J„ concurring in judgment).

The dissenting justices declined to join the plurality's “unwarranted invasion into the realm of state 
law . . . .” Id. at 456 n.6 (White, J., with Rehnquist, J„ dissenting).

2352 Beck v. Alabama, 447 U.S. at 629-30.
2353. Id. at 628-29. The relevant statute provides the following:

If the jury finds the defendant guilty, it shall fix the punishment at death when the defend
ant is charged by indictment with any of the [fourteen capital) offenses and with aggravation, 
which must also be averred in the indictment, and which offenses so charged with said aggrava
tion shall not include any lesser offenses.

Ala. Code § 13-1 l-2(a) (1975) (emphasis added). The Court noted that Alabama courts consistently 
have interpreted this provision to preclude the jury from convicting a defendant of a lesser included 
offense in a capital case. 447 U.S. at 628 n.3. The state of Alabama conceded that as a matter of state 
law the petitioner, on the basis of his testimony, would have been entitled to the lesser included offense 
instruction on felony murder. Id. at 630.

2354. Id.
2355. Id. at 629. The Alabama statute provides that if the jury finds the defendant guilty of a capital 

offense, the judge must hold a hearing to consider aggravating and mitigating circumstances. Ala. 
Code § 13-1 1-3 (1975). The judge then has the option of reducing the death sentence to life imprison
ment without possibility of parole. Id.

In Beck the jury sentenced the defendant to death for participating in a rob
bery during which, acccording to his testimony, his accomplice unexpectedly 
killed the victim.2352 Although the evidence would have supported a finding 
of felony murder, a noncapital crime, the Alabama death penalty statute per
mitted the jury to consider only the capital offense of intentional killing in the 
course of a robbery.2353 The jury, faced with a choice between acquittal and 
conviction on a capital charge, chose the latter verdict and imposed the 
mandatory death sentence.2354 After considering the aggravating and mitigat
ing circumstances, the trial court accepted the jury’s sentence.2355 The Ala
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bama Court of Criminal Appeals2356 and the Alabama Supreme Court2357 
sustained the sentence.

The Supreme Court reversed the judgment of the Alabama courts,2358 hold
ing the Alabama statute unconstitutional because in failing to permit the jury 
to consider a lesser offense the statute created an intolerable risk of an unwar
ranted conviction.2359 In forcing the jury to choose between conviction of a 
capital offense and acquittal, the statute created the risk that the jury would 
either convict because it felt the defendant deserved to be punished or acquit 
because it believed death was too severe a punishment for the defendant’s 
crime.2360 As a result, the statute diverted the jury’s attention from its princi
pal task of determining whether the state proved beyond a reasonable doubt 
that the petitioner was guilty of a capital offense.2361 Applying the same ra
tionale relied upon to invalidate the sentencing procedure in Lockett,2362 the 
Court held the Alabama death penalty statute unconstitutional.2363

This term in Evans v. Britton,2364 a Fifth Circuit panel reversed a denial of 
habeas corpus relief to a defendant sentenced to death under the Alabama 
statute declared unconstitutional in Beck22bi Despite the absence of evidence 
to support a lesser included offense verdict,2366 the court reasoned that the

2356. Beck v. State, 365 So. 2d 985, 1005 (Ala. Crim. App. 1978), affd, 365 So. 2d 1005 (Ala 1978), 
rev’d. 447 U.S. 625 (1980).

2357. Beck v. State, 365 So. 2d 1005, 1007 (Ala. 1978), rev'd, 447 U.S. 625 (1980).
2358. 447 U.S. at 646.
2359. Id. at 637. Justice Brennan, concurring in the Court’s opinion, restated his conviction that the 

death penalty is per se unconstitutional. Id. at 646 (Brennan, J., concurring). Justice Marshall, concur
ring only in the Court’s judgment, also restated his belief that the eighth amendment prohibits the 
death penalty. Id. at 646 (Marshall, J., concurring in judgment).

Justice Rehnquist, joined by Justice White, argued in dissent that the Court lacked jurisdiction be
cause the issue addressed had not been preserved in the Alabama Supreme Court. Id. at 646-48 (Rehn
quist, J., with White. J., dissenting). Although the issue the petitioner raised in his petition for certiorari 
had been raised at trial and in the Alabama Court of Appeals, the issue was not presented explicitly to 
the Alabama Supreme Court. Id. at 647. Thus, Justice Rehnquist concluded that the Court lacked 
jurisdiction to hear the petitioner’s appeal. Id. at 648.

2360. Id. at 642-43 The Court agreed with the petitioner that the Alabama statute contained flaws 
similar to those embodied in the North Carolina statute struck down in Woodson v. North Carolina. 
428 U.S. 280 (1976). because the statute permitted the jury to decide on the basis of its own feelings, 
unguided by statutory criteria, whether the defendant should receive the death sentence. Id. at 640; see 
note 2330 supra (discussing Woodson).

2361 447 U.S. at 642. The State of Alabama argued that the Alabama statute provides two safe
guards to protect a defendant’s interests. First, the jury has the option of refusing to return a verdict, 
thereby creating a mistrial Id. at 633. The Court rejected this option as an inadequate substitute for 
instructing the jury on a lesser included offense. Id. at 644-45 Second, the judge has the power to 
reduce an unwarranted death sentence to life imprisonment without parole. Id. at 645. The Court 
rejected this argument because it was unconvinced that a post-trial hearing would always remedy jury 
errors. Id. at 645-46.

2362. Id. at 638 & n. 13. The Court noted that procedural rules that tend to diminish the reliability of 
the sentencing process in capital cases are invalid. Id. (citing Lockett v. Ohio, 438 U.S. 586. 605 (1978) 
(plurality opinion)); see notes 2335-38 supra and accompanying text (discussing Lockett).

2363. 447 U.S. at 643.
2364. 628 F.2d 400 (5th Cir. 1980) (per curiam).
2365. Id. at 401.
2366. Id. at 400-01. The court noted that the state’s position violated the tenets of fundamental 

fairness by, on the one hand, precluding the defendant from seeking a verdict on a lesser charge and, on 
the other hand, urging affirmance of his death sentence for failure to present evidence to support a 
lesser verdict. Id. at 401. 
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infirmity of the statute infected virtually every stage of Evans’ trial,2367 and 
therefore its effect was not harmless beyond a reasonable doubt.2368 The court 
rejected the state’s request to certify to the Alabama Supreme Court the ques
tion whether the unconstitutional preclusion provision statute could be severed 
from the remainder of the statute.2369

parole

Through parole the state attempts to integrate a prisoner into society by al
lowing him to serve a portion of his sentence outside of prison.2370 Release 
may be mandatory after a prisoner has served a specified portion of his sen
tence,2371 or it may be granted at the discretion of the United States Parole 
Commission.2372 Numerous conditions attending release often impose signifi
cant restraints on a parolee’s freedom.2373 These conditions serve to ensure the 
parolee’s adequate supervision and to protect the public welfare.2374 A viola
tion of parole conditions may result in revocation of parole2375 and the pa-

2367. See id. (statute would influence decisions throughout trial that affect inter alia trial strategy, 
selection and presentation of evidence, and request for jury instructions).

2368. Id
2369. Id. The panel reasoned that regardless of the outcome of certification, the state could not 

excise the infirmity in Evans’ trial retroactively because he was tried, convicted, and sentenced under 
unconstitutional procedures. Id. Judge Thomas dissented, preferring to present the question of sever
ability to the Alabama Supreme Court. Id. at 402 (Thomas, J., dissenting).

In a petition for rehearing, the state proposed two additional arguments for upholding Evans’ sen
tence. 639 F.2d 221, 222-23 (5th Cir. 1981) (per curiam). First, the state argued that by entering a 
guilty plea Evans foreclosed all questions about the fairness of his trial. Id. at 222. The Fifth Circuit 
rejected this contention, observing that because the trial judge did not accept the guilty plea, the fair
ness of Evans' trial remained at issue. Id. The court further noted that even if the trial judge had 
accepted the guilty plea, Evans would have retained his right to challenge subsequent defects in the 
proceedings because a guilty plea waives only prior defects, not future constitutional violations that 
might occur if a trial were to be held. Id. at 223. Second, the state argued that the overwhelming 
evidence of Evans' guilt removed the possibility of prejudice. Id. The Fifth Circuit also rejected this 
argument, holding that no lack of prejudice could validate a capital sentence imposed under an uncon
stitutional statute Id. at 224 (citing Davis v. Alaska, 415 U.S. 308, 318 (1974)).

2370. See Morrissey v. Brewer, 408 U.S. 471, 477 (1972) (purpose of parole to help prisoner become 
constructive member of society). Additionally, parole reduces the costs society must bear for the con
finement of criminals and provides relief from the pressures of overcrowded prisons. Id.

2371. Id, see 18 U.S.C. § 4206(d) (1976) (prisoner serving sentence of five years or more shall be 
released after serving shorter of two-thirds of term or thirty years unless he seriously violated prison 
rules or probably will commit crime upon release).

2372 See 18 U.S.C. § 4206(a) (1976) (Commission shall grant parole to eligible prisoner who ob
serves prison rules if release would not jeopardize public welfare, depreciate seriousness of offense, or 
promote disrespect for law).

2373. See Morrissey v. Brewer, 408 U.S. 471, 478 (1972) (purpose of parole requires restrictive condi
tions exceeding ordinary restrictions imposed by law on citizens); United States v. Polito. 583 F 2d 48, 
55 (2d Cir. 1978) (detention and search of suspected parole violator permissible because parolee "one 
step farther from the constitutional protection enjoyed by ordinary citizens”). Parolees must refrain 
from using alcohol or habit-forming drugs, must avoid associating with undesirable persons, must re
port regularly to their probation officers, must report promptly any change of employment or residence, 
and must obtain written permission to possess firearms or to leave a prescribed area. 28 C.F.R. 
§§ 2.40(a)(8)-.40(a)(l 1) (1980).

2374. 28 C.F.R. § 2.40(a) (1980).
2375. See Parrish v. Wainwright, 614 F.2d 1028. 1029 (5th Cir. 1980) (per curiam) (parole revoked 

when prisoner signed business check in violation of parole condition); Steinberg v. Police Court of 
Albany, 610 F.2d 449, 450 (6th Cir. 1979) (parole revoked when parolee ceased participating in treat
ment program, left area, and stole automobile in violation of parole conditions); 18 U.S.C. § 4214(d)(5) 
(1976) (parole may be revoked if violation of parole condition established); cf. Martineau v. Perrin. 601 
F.2d 1201, 1204-06 (1st Cir. 1979) (although no special conditions limited parole release, parole board 
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rolee’s return to prison.* 2376

could revoke prisoner's parole for keeping late hours, having intimate relations with women, and en
couraging fellow parolees to violate parole conditions). But see Morrissey v. Brewer, 408 U.S. 471, 479 
(1972) (parole officer has broad discretion to forgo parole revocation unless violations serious or contin
uous). For a discussion of the due process implications of parole revocation proceedings, see notes 
2455-70 infra and accompanying text.

2376. See 18 U.S.C. § 4213(a) (1976) (if violation of parole alleged. Parole Commission may issue 
warrant to return parolee to custody).

2377 Id. § 4205(a) A prisoner serving a life sentence or a sentence exceeding thirty years is eligible 
for parole after serving ten years. Id. \ prisoner serving two consecutive sentences is not denied equal 
protection or placed in double jeopardy if parole is withheld after he completes one-third of the first 
sentence. Goode v. Markley, 603 F.2d 973, 977 (D.C. Cir. 1979). cert, denied, 444 U.S. 1083 (1980)

2378. See 18 U.S.C. § 4205(b)(1) (1976) (court imposing sentence exceeding one year may designate 
minimum term, not exceeding one third of maximum sentence, after which prisoner eligible for parole).

2379. See id. § 4205(b)(2) (court imposing sentence exceeding one year may fix maximum term and 
specify that Commission may determine when to parole prisoner).

2380. See id. § 4210 (Commission’s jurisdiction over parolee terminates no later than expiration of 
maximum term unless parolee commits another crime subsequent to release or fails to respond to rea
sonable Commission request, order, summons, or warrant).

2381. See id. §4211(a) (Commission may terminate jurisdiction over parolee prior to expiration of 
maximum term). Beginning two years after parole release, the Commission reviews the parolee's status 
annually to decide whether to terminate supervision. Id. § 4211(b).

2382. Id §4211 (c)(1).
2383 Id: see United States ex rel. Pullia v. Luther, 635 F.2d 612, 615-17 (7th Cir. 1980) (under 

§ 4211, parolee has right to hearing and decision on parole termination after five years unless Commis
sion terminates supervision without hearing).

2384 Pub. L No. 94-233, 90 Stat. 219 (codified at 18 U.S.C. §§4201-4218 (1976)) (repealing 18 
U.S.C. §§ 4201-4210 (1970) and creating United States Parole Commission to replace United States 
Parole Board).

The circuits have split over whether the Parole Commission may apply the 1976 Act and interpretive 
guidelines to prisoners convicted prior to enactment of the statute without violating the ex post facto 
clause of the Constitution. See U.S. Const, art. 1, § 9, cl. 3 (no “ex post facto Law shall be passed”). 
Compare Zeidman v. United States Parole Comm’n, 593 F.2d 806, 808 (7th Cir. 1979) (because defend
ant received "individualized consideration” by Commission, no violation of ex post facto clause) and 
Farmer v. United States Parole Comm’n, 588 F.2d 54, 55 (4th Cir. 1978) (because statute under which 
defendant convicted provided for parole at discretion of parole board, subsequent adoption of eligibil
ity guidelines not violation of ex post facto clause), cert, denied, 442 U.S. 943 (1979)azn/ Rifai v United 
States Parole Comm’n, 586 F.2d 695, 699 (9th Cir 1978) (because eligibility guidelines do not impose 
new criteria but merely change emphasis from one consideration to another, no violation of ex post 
facto clause) with Benites v. United States Parole Comm’n, 595 F.2d 518, 521 (9th Cir. 1979) (dictum) 
(retroactive application of 1976 Act to defendant sentenced under youth corrections statute raises “fac
tual ex post facto problems”) and De Peralta v. Garrison, 575 F.2d 749, 751 (9th Cir. 1978) (because

A federal prisoner sentenced to a definite term exceeding one year is eligible 
for parole after serving one third of his sentence.2377 At the time of the sen
tencing, however, the court may specify that the prisoner will be eligible for 
parole before he has served one third of his term.2378 Alternatively, the court 
may set a maximum term and allow the Commission to determine when the 
prisoner should be released.2379 The Commission retains jurisdiction over the 
parolee until the expiration of the maximum term of his sentence,2380 unless it 
decides that early termination of parole is justified.2381 After five years of pa
role, the Commission must terminate supervision unless the parolee is likely to 
engage in criminal acts.2382 Parole termination, however, is not automatic 
after five years; the parolee has the right to a hearing to determine whether 
termination of supervision is appropriate.2383

Congress established new statutory standards for parole release determina
tions when it enacted the Parole Commission and Reorganization Act of 
1976.2384 The statute provides that before an eligible prisoner receives a grant 



754 The Georgetown Law Journal [Vol. 70:721

of parole, the Commission must determine that the prisoner has an acceptable 
institutional behavior record.2383 Further, the Commission then must deter
mine that release would not lessen the seriousness of the prisoner’s offense,2386 
promote disrespect for the law,2387 or endanger the public.2388

The Commission has promulgated guidelines2389 to ensure consistency and 
fairness in its parole release determinations.2390 Using these guidelines, the 
Commission determines the prisoner’s parole prognosis by calculating his “sa
lient factor score.”2391 The Commission classifies the seriousness of the pris
oner's offense according to a chart listing categories of severity.2392 The

1976 Act provides eligibility criteria different from youth corrections statute criteria. Commission 
should have applied law in force at time prisoner sentenced). For a discussion of this split in the 
circuits, see Project: 1978-1979 Term, supra note I, at 590-91.

Last term, in United States v. Miller, 599 F.2d 249 (8th Cir. 1979) (per curiam), the Eighth Circuit 
held that the ex post facto clause did not prevent application of the 1976 guidelines to a prisoner sen
tenced after their promulgation. Id. at 250. The court reasoned that the eligibility requirements re
mained substantially the same from the time of sentencing to the time of the parole hearing. Id. Thus, 
the prisoner’s claim did not raise the same issues as the claim of a prisoner sentenced before the Com
mission promulgated the guidelines. Id. (distinguishing Geraghty v. United States Parole Comm’n. 579 
F.2d 238 (3d Cir. 1978».

This term, in United States ex rei. Graham v. United States Parole Comm’n, 629 F.2d 1040 (5th Cir. 
1980), the Fifth Circuit addressed a similar claim by a prisoner sentenced before the promulgation of 
the regulations interpreting the 1976 Act. Id. at 1041-42. The court observed that if the new regula
tions affected only procedural or remedial changes in parole determinations, retroactive application 
would not violate the ex post facto clause. Id. at 1043. If the regulations affected the prisoner’s sub
stantive right to parole eligibility, however, the regulations may not be applied retroactively. Id. Be
cause the record did not disclose which kind of change the new regulations created, the court remanded 
the case for a determination of this issue. Id. at 1044.

2385 18 U.S.C. § 4206(a) (1976). The same requirement appears in the Department of Justice regu
lations. See 28 C.F.R. § 2.18 (1980) (substantial observance of prison rules prerequisite to parole 
release).

2386. 18 U.S.C. § 4206(a)(1) (1976). See Smith v. Hambrick. 637 F.2d 211. 212-13 (4th Cir. 1980) 
(denial of early parole not arbitrary and capricious because Commission believed offense highly 
serious).

2387. 18 U.S.C. § 4206(a)(1) (1976).
2388. Id. § 4206(a)(2). Under the prior statute, a prisoner could be released if the Parole Board 

determined that the prisoner would not violate the law upon release and that his release would not 
jeopardize the welfare of society. Id. § 4203(a). According to the Ninth Circuit, the Parole Commis
sion and Reorganization Act of 1976 significantly altered ine criteria considered in parole release deci
sions. See United States v. Wallulatum, 600 F.2d 1261. 1262 (9th Cir. 1979) (dictum) (primary criterion 
for release, formerly institutional performance, now severity of offense).

2389. 28 C.F.R. § 2.20 (1980) (parole policy guidelines).
2390. See id. § 2.20(a). The Commission may consider relevant information supplied by a prisoner, 

institution, sentencing judge, prosecuting attorney, medical examiner, or psychological examiner, or 
any other relevant information obtained from the prisoner’s criminal record or presentence investiga
tive report. Id. §2.19. The Department of Justice has recommended that United States Attorneys 
inform the Commission of charges dropped during plea bargaining and the degree of the defendant's 
cooperation, and that the attorneys furnish a transcript of the sentencing proceedings. Principles of 
Federal Prosecution, supra note I, at 55-56; see United States ex rei Goldberg v. Warden. 622 F.2d 
60, 65 (3d Cir.) (per curiam) (Commission may consider counts dismissed with prejudice as described in 
prisoner’s presentence report when making parole release determination), cert, denied. 449 U.S. 871 
(1980).

2391. 28 C.F.R. § 2.20(e) (1980). The score reflects the inmate's history of criminal behavior, drug 
usage, and recent employment or school attendance, and predicts the potential risk of parole violation. 
Id Last term in United States v. Jordan, 626 F.2d 928 (D.C. Cir 1980), the D.C. Circuit considered 
whether a trial court’s failure to strike an allegation in the indictment had prejudiced the defendant by 
affecting the calculation of his salient factor score, id. at 932. The court rejected the claim of prejudice 
because the defendant did not raise the issue in the parole proceedings Id. at 932-33. The court noted 
that regulation 28 C.F.R § 2.19(c) ( 1980) allows a prisoner to dispute at the parole hearing the accuracy 
of any information presented to the Commission. Id.

TY)!. 28 C.F.R. § 2.20 (1980). The severity of offenses scale ranges from "Low,” which includes 
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combination of the prisoner’s offense severity rating and his salient factor score 
yields the suggested time range of incarceration before release on parole.* 2393 
The Commission may deviate from the guidelines,2394 however, and courts 
will review decisions only if the Commission has abused its discretion.2395

minor violations such as simple possession of illicit drugs, to “Greatest 11," which includes major of
fenses such as murder and treason. Id. The Commission may consider mitigating or aggravating cir
cumstances when determining the offense severity level. Id. § 2.20(d) (1980); see United States ex ret. 
Goldberg v. Warden, 622 F 2d 60, 65 (3d Cir.) (per curiam) (Commission may consider counts dis
missed with prejudice as aggravating circumstances when weighing all factors bearing on severity of 
offense), cert denied. 449 U.S. 871 (1980).

2393. 28 C.F.R § 2.20 (1980). There are separate guidelines for youth offenders and for prisoners 
sentenced under a provision of the Narcotic Addict Rehabilitation Act, 18 U.S.C. § 4254 (1976). 28 
C.F.R § 2.20(h)(2) (1980). The time ranges fixed by the guidelines for prisoner’s sentenced under these 
provisions are predicated upon good institutional adjustment and program progress Id. § 2.20(b).

2394. 18 U.S.C. § 4206(c) (1976) (Commission may grant or deny parole notwithstanding guidelines 
if good cause exists, provided it gives proper notice to prisoner); see Izsak v. Sigler. 604 F.2d 1205, 1207 
(9th Cir. 1979) (although guideline term of imprisonment expired, denial of parole to law school gradu
ate who set up sophisticated drug manufacturing operation not abuse of Commission's discretion be
cause severity of offense and risk of parole violation high).

2395. See. eg.. Smith v. Hambrick, 637 F.2d 211, 213 (4th Cir. 1980) (denial of parole to youth 
convicted of voluntary manslaughter not abuse of discretion because severity of offense outweighed 
prisoner's good institutional behavior); Shahid v. Crawford. 599 F.2d 666, 670 (5th Cir. 1979) (denial of 
parole to multiple offender not abuse of discretion because high severity rating outweighed prisoner's 
excellent institutional adjustment); Dye v. United States Parole Comm'n, 558 F.2d 1376, 1378 ( 1 Oth Cir 
1977) (denial of parole not abuse of discretion because extensive prison record indicated likelihood of 
parole violation); cf Steinberg v. Police Court of Albany, 610 F.2d 449. 453 (6th Cir. 1979) (revocation 
of parole not abuse of discretion despite parolee's mental deficiency because danger of committing 
serious offense great).

The same standard of review applies to state parole board decisions challenged in federal collateral 
actions. See Johnson v. Wells, 566 F.2d 1016, 1017 (5th Cir. 1978) (denial of parole hearing, considera
tion of prisoner’s criminal record, and failure to provide written statement of reasons for denial of 
parole not abuse of discretion for which 42 U.S.C. § 1983 (1976) grants relief).

Even if the Parole Commission departs from the normal procedures prescribed by the sentencing 
and parole statute, it does not violate the statute if its actions do not prejudice the prisoner. See. eg.. 
Pope v United States Parole Comm'n, 647 F.2d 125. 126 (10th Cir. 1981) (per curiam) (although cases 
normally delegated to hearing examiners. Commission's transfer of application to National Directors of 
Board of Parole not prejudicial; advance notice of designation and opportunity to challenge not re
quired); Cox v. Federal Bureau of Prisons, 643 F.2d 534, 537 (8th Cir. 1981) (per curiam) (although 
Commission erroneously notified prisoner of incorrect parole eligibility date, error harmless because 
mistake discovered one week later and corrected notice promptly issued to prisoner); United States ex 
rel Metro v. United States Parole Comm'n. 613 F.2d 117, 119 (5th Cir. 1980) (per curiam) (although 
Commission required to hold parole determination proceedings every two years after parole denial, 
statute does not require full-scale hearings); Izsak v. Sigler, 604 F.2d 1205, 1206-07 & n 4 (9th Cir 1979) 
(although guideline imprisonment term expired, denial of parole not prejudicial because Commission 
adequately explained departure from guideline); Shahid v. Crawford. 599 F.2d 666, 671-72 (5th Cir 
1979) (although Commission should have explained severity rating because prisoner's offense not spe
cifically listea in guidelines, Commission’s statements in denying parole not prejudicial because com
plied with “particularity” requirement of § 4206(b) by providing “understandable explanation" for 
rating); United States v. Miller, 599 F.2d 249. 250-51 (8th Cir. 1979) (per curiam) (although initial 
parole hearing not held within 120-day period prescribed by regulations, prisoner given meaningful 
parole consideration because hearing held at earliest possible date and prisoner not prejudiced by de
lay). For a discussion of the due process implications of parole denial, see notes 2403-46 infra and 
accompanying text.

2396. See, e.g., Brown v. United States. 610 F.2d 672, 677 (9th Cir. 1980) (prisoner claimed Commis
sion’s presentence report frustrated sentencing judge's intent of providing early parole); Petrone v. Kas- 
low, 603 F.2d 779, 780 (9th Cir. 1979) (per curiam) (prisoner claimed Commission's decision under 

Prisoners sentenced prior to the enactment of the 1976 Act frequently have 
challenged the application of the guidelines by the Commission, claiming that 
the trial judge intended that the prisoner gain an early release if he compiled a 
good institutional record.2396 In United States v. Addonizio,2397 however, the 
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Supreme Court held that a federal prisoner may not seek resentencing under 
the federal habeas corpus statute2397 2398 on the ground that the Parole Commis
sion's application of the new parole release guidelines frustrated the intentions 
of the sentencing judge.2399 The Court ruled that the frustration of the sen
tencingjudge’s subjective intentions is not a proper basis for collateral review 
of an otherwise valid sentence.2400 The Court concluded that the sentencing 
judge’s incorrect expectations concerning future parole determinations do not 
constitute so fundamental an error as to render the entire proceeding inva
lid.2401 Following the reasoning of Addonizio, last term several circuits re
jected on the merits prisoners’ contentions that the Parole Commission’s 
adherence to the 1976 guidelines frustrated the sentencing judge’s expectation 
of early parole.2402

1976 Act to continue further consideration of his parole beyond one-third point of sentence denied him 
meaningful parole hearing and frustrated intent of sentencing judge); Shahid v. Crawford, 599 F.2d 
666. 668 (5th Cir. 1979) (prisoner claimed Commission's denial of early parole under 1976 Act frus
trated intent of sentencing judge); cf. United States v. Foundas, 610 F.2d 298, 301 (5th Cir. 1980) 
(defendant's challenge to application of parole guidelines dismissed as premature because defendant 
had not begun to serve sentence); Brady v. United States Parole Comm'n. 600 F.2d 234. 236 (9th Cir 
1979) (prisoner’s challenge to Commission’s application of guidelines dismissed as moot because peti
tioner sentenced under 1976 Act and already on parole).

2397. 442 U.S. 178 (1979).
2398. 28 U.S.C. § 2255 (1976) (allowing prisoner to claim right to release on ground sentence vio

lated federal Constitution or law, or exceeded either court's jurisdiction or maximum authorized 
sentence).

2399. 442 U.S. 178, 190 (1979). The district judge who sentenced Addonizio to a ten-year term for 
extortion and conspiracy expected that the defendant would be eligible for parole after serving one- 
third of his sentence. Ia. at 180-81 & n.2. Under the Commission's new guidelines, which place added 
emphasis on the severity of the offense, the Commission twice found Addonizio ineligible for parole. 
Id. at 182. The district court granted and the Third Circuit affirmed, habeas corpus relief because 
Addonizio had not been given the “meaningful parole hearing” that the sentencing judge had antici
pated. Id. at 183.

2400. Id. at 187.
2401. Id. at 186; accord, Petrone v. Kaslow, 603 F.2d 779. 779-80 (9th Cir. 1979) (per curiam) (pris

oner may not rely on judge's frustrated expectations to support collateral attack on sentence).
A prisoner may, however, challenge a denial of parole under section 2241. which provides that 

habeas relief may be granted to a prisoner held in custody in violation of the Constitution or laws of the 
United States. 28 U.S.C. § 2241(c)(3) (1976); see Block v. Potter, 631 F.2d 233. 235 n.l (3d Cir. 1980) 
(dictum) (prisoner filing habeas petition claiming abuse of parole board's discretion should have relied 
on § 2241 rather than § 2255 because challenging custody and not sentence); Brown v. United States. 
610 F.2d 672, 677 (9th Cir. 1980) (petitioner seeking habeas review of parole decision must proceed 
under § 2241, not § 2255); cf. Goode v. Markley. 603 F.2d 973. 975 n.3 (D C. Cir. 1979) (open question 
whether challenge to parole release procedures cognizable under § 2241), cert, denied. 444 U.S. 1083 
(1980). But see Brady V. United States Parole Comm'n, 600 F.2d 234, 236 n.l (9th Cir. 1979) (Ad
donizio Court’s construction of § 2255 possibly applicable to § 2241).

2402. See, eg., Moore v. Nelson, 611 F.2d 434, 437-38 (2d Cir. 1979) (although “entirely appropri
ate” for Commission to consider prisoner's rehabilitation progress, prisoner sentenced under 1976 Act 
not necessarily entitled to early parole); Izsak v. Sigler. 604 F.2d 1205, 1207 (9th Cir. 1979) (because 
Commission has discretion to strike balance between institutional performance and severity of offense, 
parole denial appropriate for prisoner sentenced under 1976 Act); Petrone v. Kaslow, 603 F.2d 779, 
779-80 (9th Cir. 1979) (per curiam) (Commission decision to continue parole consideration beyond one- 
third point of sentence imposed under 1976 Act not abuse of discretion or frustration of sentencing 
judge's intent); Shahid v. Crawford, 599 F.2d 666, 668-70 (5th Cir 1979) (because Commission pos
sesses broad discretion to grant or deny parole, 1976 Act does not require grant of early parole to 
prisoner with superior institutional record).

2403. 442 U.S. 1 (1979).
2404. Chief Justice Burger delivered the majority opinion, in which Justices Stewart, White. Black- 

In Greenholtz v. Inmates of the Nebraska Penal and Correctional Com
plex,2403 a sharply divided Supreme Court2404 held that the mere possibility of 
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parole does not confer on an inmate a constitutional or inherent right to due 
process in discretionary parole procedures.2405 Nevertheless, the Court found 
that the Nebraska statute governing parole release determinations2406 created a 
statutory expectation of parole release entitling the inmate to some due process 
protection.2407 After examining the parole determination procedures followed 
by the Nebraska Parole Board, the Court determined that these procedural 
protections satisfied the requirements of due process.2408

mun. and Rehnquist joined Id. at 2. Justice Powell concurred in part and dissented in part. td. at 18. 
Justice Marshall, joined by Justices Brennan and Stevens, dissented in part. Id. at 22. For a full discus
sion of the various opinions, see Project: 1978-1979 Term, supra note I, at 596-99.

2405. 442 U.S. at 11 The Court observed that a denial of an abstract hope or unilateral expectation 
is not the type of deprivation of liberty or property that the due process clause protects. Id. at 7. A 
valid conviction extinguishes the protected liberty interest until the expiration of the sentence. Id.; cf. 
Block v Potter. 631 F 2d 233. 236 (3d Cir. 1980) (although Greenholtz allows states to condition grants 
of parole, no state statute may sanction arbitrary behavior). For a discussion of substantive due process 
claims arising from parole denial, see notes 2440-46 infra and accompanying text.

2406. Neb Rev. Stat. § 83-1,114(1) (1976). The Nebraska statute provides in pertinent part:

(1) Whenever the Board of Parole considers the release of a committed offender who is 
eligible for release on parole, it shall order his release unless it is of the opinion that his release 
should be deferred because:

(a) There is a substantial risk that he will not conform to the conditions of parole;
(b) His release would depreciate the seriousness of his crime or promote disrespect for 

law;
(c) His release would have a substantially adverse effect on institutional discipline; or
(d) His continued correctional treatment, medical care, or vocational or other training in 

the facility will substantially enhance his capacity to lead a law-abiding life when re
leased at a later date.

Id. (emphasis added).
2407. 442 US at 12. In Greenholtz, prisoners instituted a class action against members of the Ne

braska Board of Parole alleging that Nebraska’s discretionary parole procedures denied them procedu
ral due process. Id. at 3-4. First, they claimed that a constitutionally protected liberty interest is 
created whenever a state provides for the possibility of parole. Id. at 8-9. In rejecting this argument. 
Chief Justice Burger’s majority opinion emphasized the differences between parole denial, which fore
closes ^potential liberty, and parole revocation, which deprives one of actual liberty. Id. at 9-10. Sec
ond, the prisoners argued that because the Nebraska statute requires release of an eligible prisoner 
unless one of four statutory reasons for denial exists, the statute creates a legitimate expectation of 
parole that entitles the prisoners to due process protection. Id. at 11-12. The Court accepted this 
argument, id. at 12, but emphasized that a case-by-case analysis, relying on the language of each state 
statute, would be necessary to determine whether due process protections should apply to parole release 
decisions in other states. Id. The Court’s emphasis on the unique “shall . . . unless" mandate of the 
Nebraska statute proved critical to the Second, Fifth, and Tenth Circuits in decisions following Green
holtz See notes 2426-39 infra and accompanying text (discussing subsequent decisions distinguishing 
Greenholtz on ground that mandatory language of Nebraska statute absent).

2408. 442 U.S. at 16.
2409. Id. at 14
2410. Id. at 15-16.
2411. 101 S. Ct. 2460 (1981).

In analyzing what process is due at parole release hearings, the Court found 
that requiring a formal hearing for every inmate upon parole eligibility would 
provide only a negligible decrease in the risk of erroneous decisions.2409 The 
Court also determined that a full written explanation of the evidence on which 
the parole board relied in reaching its decision is not required by due process 
and would tend only to convert the parole hearing into an adversarial 
proceeding.2410

This term in Connecticut Board of Pardons v. Dumsc/iat,2411 the Supreme 
Court distinguished a statutory expectation of parole release from a statistical 
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expectation of pardon.2412 The Court found that under Greenholtz the Con
necticut pardon procedure did not create a constitutional or inherent right to 
commutation,2413 despite the board’s custom of ruling favorably on approxi
mately seventy five percent of commutation applications.2414 Unlike the stat
ute at issue in Greenholtz, the Connecticut pardon board’s authorizing statute 
endows it with unlimited discretion and therefore does not provide inmates 
with a statutory expectation of parole release.2415

2412. Id. at 2462, 2464-65.
2413. Id. at 2464 (citing Greenholtz v. Inmates of the Nebraska Penal and Correctional Complex, 

442 U.S. 1, 7 (1979)). The Court observed that, despite the frequency with which states grant such 
petitions, a petition for commutation is merely an appeal for clemency that creates no constitutionally 
protected interest. 101 S. Ct. at 2464.

2414. Id. at 2461-62 & n.4.
2415. Id. at 2465. (Brennan, J., concurring) (noting that Connecticut Board of Pardons need not 

refer to any "objective and defined criteria”). Justice Brennan concluded that the pardon procedure 
creates no protected interest because the board is authorized to deny commutation “for any constitu
tionally permissible reason or for no reason at all.” Id.

2416. 641 F.2d 411 (6th Cir. 1981) (2-1 decision).
2417. Id. at 416.
2418. Id. at 413.
2419. Ohio Rev. Code § 2967.31 (Page 1974). The section provides that, under certain conditions, a 

state prisoner who has served six months of his term may be granted early parole. Id.
2420. 641 F 2d at 413. The Parole Board adopted the panel's recommendation at its regular meeting. 

Id.
2421. Id. Van Curen signed a parole release agreement, completed pre-release classes, and was 

fitted for civilian clothing. Id.
2422. Id The board rescinded Van Curen's grant of parole after receiving information contrary to 

that which Van Curen had supplied in his interview and parole plan. Id. at 414 & n.2. The board 
afforded Van Curen no opportunity to present any explanation for these discrepancies. Id. at 414

2423 Id. at 417 The district court’s denial of habeas relief, previously affirmed by the Sixth Circuit 
before Greenholtz. was vacated and the case remanded by the Supreme Court. 442 U.S. 926 (1979), 
vacating and remanding 578 F.2d 1382 (1978).

2424. 641 F.2d at 414. The court emphasized that petitioner’s liberty interest did not emanate from 
the statutory parole release provisions. 641 F.2d at 414. Nevertheless, the court determined that Van 
Curen had much more than an abstract expectation or mere hope of parole release after the board had 
notified him of its decision to grant parole. Id. at 416. Because parole rescission contains elements of 
both parole release and parole revocation, id., it is necessary to determine in each case whether an 
inmate’s expectation of parole has become a legitimate claim of entitlement. Id.

2425. Id. at 417. The court found that the board must provide notice to the parole grantee of the 
board’s intention to consider rescission, must disclose the information relied upon in rescinding, and 
must give the petitioner the opportunity to testify and present evidence at a hearing. Id. The court

This term in Van Curen v. Jago24'b the Sixth Circuit held that the rescission 
of a grant of parole before its effective date may affect a significant liberty 
interest, thereby requiring the application of procedural due process.2417 Van 
Curen, who was serving a prison term of 6 to 100 years for embezzlement, 
forgery, and related offenses, was to be eligible for parole in 1976.2418 Under a 
newly-enacted parole statute,2419 the Ohio Adult Parole Authority recom
mended that Van Curen be granted early parole.2420 Van Curen received im
mediate notification of the board’s parole release decision, and complied with 
customary pre-release procedures.2421 On the day that he became eligible for 
release, the Parole Board rescinded its previous order without notice.2422 The 
Sixth Circuit, reversing the district court’s denial of habeas relief,2423 held that 
Van Curen had a legitimate liberty interest, created by acts subsequent to the 
board’s decision to grant parole,2424 entitling him to procedural due process 
protection.2425
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Applying the Greenholtz rationale, several courts have rejected claims alleg
ing violations of procedural due process in parole determinations.2426 This 
term in Candelaria v. Griffin,2*1'1 the Tenth Circuit found that the New Mexico 
parole system satisfies due process requirements.2428 2429 Candelaria, a prisoner at 
the New Mexico State Penitentiary, challenged the fairness of state parole pro
cedures2424 that resulted in the denial of his request for parole.2430 Candelaria 
alleged that the refusal of the institution to provide him with a psychiatric 
evaluation and report and the failure of the parole board to give full and fair 
consideration to his request constituted a violation of his due process 
rights.2431 Responding to these allegations, the Tenth Circuit observed that the 
New Mexico parole statute contains no mandatory directive to the parole 
board2432 2433 and, therefore, creates no protected liberty interest under 
Greenholtz 1433

acknowledged, however, that due process requirements are more limited in parole rescission determina
tions than in parole revocation decisions. Id.

2426 See. eg.. Candelaria v. Griffin. 641 F.2d 868, 870 (10th Cir. 1981) (per curiam) (no due process 
violation in parole denial when no protected liberty interest created by state parole statute): Williams v. 
Briscoe. 641 F 2d 274. 277 (5th Cir. 1981) (same), cert, denied, 50 U.S.L.W. 3248 (U.S. Oct. 6, 1981); 
Boothe v. Hammock. 605 F 2d 661. 664 (2d Cir. 1979) (same); Shirley v. Chestnut, 603 F.2d 805, 807 
(10th Cir 1979) (per curiam) (same).

2427. 641 F.2d 868 (10th Cir. 1981) (per curiam).
2428. Id. at 870.
2429. The New Mexico parole statute provides in pertinent part:

The (parole] board may release on parole any person confined in any correctional institu
tion . when the prisoner gives evidence of having secured gainful employment or satisfac
tory evidence of self-support, and the board finds in its opinion the prisoner can be released 
without detriment to himself or to the community.

N.M. Stat. Ann. § 31-21-IO(A) (1978) (emphasis added) (repealed by 1980 N.M. Laws. ch. 28. 8 I).
2430. 641 F.2d at 869.
2431. Id.
2432. Id. at 870. The court acknowledged that a legitimate expectation of liberty might arise from 

“regulations, policies, understandings, contractual arrangements or institutional practicies." Id. at 870 
n.2 (dictum) (quoting Dumschat v. Board of Pardons, 618 F.2d 216, 219 (2d Cir 1980)).

2433. 641 F.2d at 870.
2434. 641 F.2d 274 (5th Cir. 1981), cert, denied, 50 U.S.L.W. 3248 (U.S. Oct. 6. 1981).
2435. Tex. Code Crim. Proc. Ann. art. 42.12 (Vernon 1979). The Texas statute provides in part: 

“A parole panel, as hereinafter provided, mav recommend the granting, denying, or revocation of pa
role . . .” Id. § 14A(e) (emphasis added).

2436. 641 F.2d at 277. The Fifth Circuit reversed the dismissal of Williams’ original complaint and 
remanded for reconsideration of whether the statute creates a protected entitlement under Greenholtz 
Id. at 275. On remand the district court ruled that the Texas statute does not create the protected 
expectation of release recognized in Greenholtz and dismissed Williams’ complaint Id.

2437. Id at 276; see Tex. Code Crim. Proc. Ann. art. 42.12, § 15(a) (Vernon 1979) (authorizing 
release of eligible prisoner if approved by governor).

2438 . 641 F.2d at 276. See note 2406 supra (quoting Nebraska statute).

Similarly, this term in Williams v. Briscoe,2434 the Fifth Circuit rejected a 
Texas prisoner's claim that the Texas Adult Probation, Parole and Mandatory 
Supervision Law2435 creates a constitutionally protected entitlement to pa
role.2436 The court noted that under state law a prisoner may be released on 
parole only after a favorable recommendation by the parole board and ap
proval by the governor.2437 The court found that these discretionary require
ments manifested the distinction between the Texas statutory scheme and the 
statutory provision reviewed in Greenholtz.143* The Fifth Circuit therefore 
concluded that the Texas provision does not create any reasonable expectation 
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of a right to parole release.2439
This term in Block v. Potter,2440 a divided panel of the Third Circuit ruled 

that the denial of parole on the basis of an applicant’s race and economic sta
tus violates substantive due process.2441 Reversing the district court’s decision 
that a prisoner’s advantageous social and racial background may serve to ag
gravate the severity of an offense,2442 the Third Circuit found that the Virgin 
Islands parole board’s consideration of a prisoner’s socio-economic character
istics was an “impermissible and irrational” breach of executive authority.2443 
Although the Virgin Islands parole statute2444 affords considerable discretion 
to the parole board, the court noted that no amount of statutory authority per
mits a state agency to exercise power arbitrarily.2445 The court ruled, in addi
tion, that the parole board’s consideration of race as one factor in its parole 
decision violated the petitioner’s right to equal protection of the laws.2446

When a federal parolee is alleged to have violated the conditions of his pa
role. the Parole Commission may issue a summons ordering the parolee to 
appear or it may issue a warrant and recommit the parolee.2447 Further, the 
Commission must conduct a final revocation hearing within ninety days after

2439. 641 F.2d at 277. The court also rejected as “ingenious but not compelling” the argument that 
the governor’s custom of approving all but a few board recommendations creates a protected expecta
tion of release. Id.

2440. 631 F.2d 233 (3d Cir. 1980) (2-1 decision).
2441 Id. at 241-42. The petitioner, a dentist convicted of credit card fraud, was white, well-edu

cated. and apparently financially secure. Id. at 234-35. 237. The parole board distinguished him from 
the “typical parole applicant” who was described as “black or Puerto Rican, grossly under-educated, 
unskilled, and unsophisticated.” Id. at 237-38. A majority of the court found that the petitioner's race 
was a factor considered by the board in its decisionmaking process. Id.

2442. Id. at 238.
2443 Id. The Parole Board argued that petitioner’s offense, motivated solely by greed, warranted 

especially severe evaluation. Id. at 237. The court believed that the board manifested a “desire to 
punish, rather than the need to deter," id. at 239, and thus committed an unconstitutional invasion of 
the judicial sphere and an abuse of discretion. Id. at 239-40. In dissent. Chief Judge Seitz indicated 
that the use of retributive principles in parole decisions is well within the statutory authority of the 
Virgin Islands Board of Parole. Id at 245 (Seitz, C.J., dissenting).

2444 V.I. Code Ann. tit. 5, § 4604 (Supp. 1978). The statute provides in pertinent part:
If it appears to the Board of Parole from a report by the proper officers of the penitentiary, 

prison or jail or upon application by a prisoner for release on parole that there is a reasonable 
probability that such applicant will live and remain at liberty without violating the laws and if 
in the opinion of the Board such release is not incompatible with the welfare of society, the 
Board may. in its discretion, authorize the release of such applicant on parole.

Id (emphasis added).
2445 See id.; 631 F.2d at 236 (although permissive statutory language would defeat procedural due 

process claim under Greenholtz, legislative grant of discretion not license for arbitrary behavior). The 
court observed that a parole board’s exercise of discretion must conform to constitutional dictates and 
further the policies of the authorizing statute. Id. at 237.

2446. Id. at 242; accord, Candelaria v. Griffin. 641 F.2d 868, 870 (10th Cir. 1981) (per curiam) (ab
sence of protected liberty interest does not deprive parole applicant of right to equal protection of laws).

Chief judge Seitz, in dissent, preferred to remand the case to determine whether the petitioner's race 
was a significant factor in the board’s decision to deny parole. Id. at 247 (Seitz. C.J.. dissenting). He 
found no equal protection violation, however, in the parole board's consideration of socio-economic 
factors other than race. Id. at 246.

2447 18 U.S.C. § 4213(a) (1976). Section 4213(d) provides that any officer of a federal prison or any 
federal officer authorized to serve criminal process may execute the warrant. Id. § 4213(d). The Sec
ond Circuit has held that this language does not preclude a local police officer from executing a federal 
parole violation warrant. See United States v. Polito. 583 F.2d 48, 52-53 (2d Cir. 1978) (eschewing 
inference that in directing federal officers to execute parole warrants Congress intended to deprive 
federal authorities of valuable local assistance). 
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the retaking of any parolee who waives the right to a preliminary hearing, who 
admits violating parole conditions, or who is arrested for a crime while on 
parole.2448 If the Commission fails to meet this deadline, however, a prisoner 
will be released from confinement only upon a showing of prejudice.2449 In 
Moody v. Daggett ,2450 the Supreme Court held that if a parolee is arrested and 
convicted for a crime committed during parole, the Commission may issue a 
parole revocation warrant but stay its execution until the prisoner has served 
his sentence for the crime committed.2451 Federal parolees who have such a 
detainer lodged against them may submit to the Commission written informa
tion prepared with the assistance of counsel.2452 If the Commission fails to 
review the detainer within 180 days, the prisoner may seek mandamus to com
pel review.2453

In Morrissey v. Brewer2^4 the Supreme Court established that due process 
protection applies to a parole revocation proceeding.2455 Although parolees 
are subject to many restrictions that citizens normally do not suffer,2456 they 
enjoy a conditional liberty2457 that includes many rights usually protected by

2448 18 U.S.C. § 4214(c) (1976).
2449 See Frick v. Quinlin. 631 F.2d 37. 39 (5th Cir. 1980) (although 90-day delay per se unreasona

ble. failure to demonstrate prejudice precludes relief under § 4214(c)); Beck v Wilkes, 589 F.2d 901. 
903 (5th Cir.) (per curiam) (failure to demonstrate prejudice precludes relief under § 4214(c)). cert, 
denied, 444 U.S. 845 (1979).

2450. 429 U.S. 78 (1976).
2451. Id. at 87. The Commission instead may decide, after a hearing, to dismiss the warrant or to 

revoke parole immediately so that the parole violation term runs concurrently with the sentence for the 
subsequent conviction. Id. The Commission’s options are mutually exclusive. See United States ex 
ret. Del Genio v. United States Bureau of Prisons, 644 F.2d 585, 588-89 (7th Cir. 1980) (Bureau of 
Prisons not required to credit time served on parole toward sentence imposed after parole revocation or 
to apply parole violator’s good-time credit to subsequent prison term); cf Maslauskas v. United States 
Bd. of Parole. 639 F.2d 935, 939-40 (3d Cir. 1980) (after dismissing parole violator warrant and de
tainer, parole board lacks authority to abrogate own order by issuing second parole violator warrant on 
same grounds and on same date); Frick v. Quinlin, 631 F.2d 37, 39 (5th Cir. 1980) (Commission may 
order forfeiture of parole violator's good-time credit and credit for time served on parole prior to revo
cation); Wilkerson v. United States Bd. of Parole, 606 F.2d 750, 751 (7th Cir. 1979) (per curiam) (Com
mission may order parole violator’s term to run consecutively with new sentence imposed while on 
parole and may order forfeiture of good-time credit and credit for time served on parole).

If the Commission delays execution of the revocation warrant until after the prisoner has served his 
sentence for the intervening offense, due process does not require that the prisoner receive a revocation 
hearing because the prisoner’s confinement results from the intervening conviction and not from the 
parole revocation. Moody v. Daggett, 429 U.S. at 86-87; cf. Saulsbury v. United States, 591 F.2d 1028, 
1033 (5th Cir.) (Commission has no constitutional obligation to hold hearing to determine whether two 
sentences run concurrently or consecutively until intervening sentence served and parole revocation 
warrant executed), cert, denied, 444 U.S. 857 (1979). Eventual execution of the parole revocation war
rant and subsequent custody thereunder trigger a loss of liberty protected by due process. Moody v. 
Daggett, 429 U.S. at 87. Delaying the execution of the warrant permits the Commission to consider the 
prisoner's institutional record from the intervening offense before it reaches a revocation decision. Id. 
at 89.

2452. 18 U.S.C. § 4214(b)(1) (1976).
2453. See Maslauskas v. United States Bd. of Parole, 639 F.2d 935, 938 (3d Cir. 1980) (Commission’s 

failure to hold review within 180 days ordinarily warrants court order to compel review; release appro
priate remedy only if delay unreasonable and prejudicial to protected interest); cf. Lambert v. Warden. 
591 F.2d 4, 7-8 (5th Cir. 1979) (per curiam) (mandamus action to compel detainer hearing may be 
coupled with action against noncomplying officials).

2454. 408 U.S. 471 (1972).
2455. Id. at 482 (parolees’ liberty interest protected by fourteenth amendment).
2456. See note 2373 supra (discussing typical parole restrictions).
2457. See Morrissey v. Brewer, 408 U.S. at 480 (parolees’ liberty not absolute but conditional on 

observance of special parole restrictions).
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due process.2458 Moreover, parolees rely on an implicit promise that their pa
role will be revoked only if they violate their parole conditions.2459 Thus, due 
process requires that parole be revoked only under a procedure designed to 
ensure that the finding of a violation is factually correct and that the discre
tionary decision to recommit the parolee to prison is based on an accurate 
assessment of his behavior.2460

The Court in Morrissey established due process requirements for each of the 
two stages in the typical parole revocation proceeding.2461 Shortly after a pa
rolee is arrested for violating his parole conditions,2462 he must receive a pre
liminary hearing to determine whether probable cause exists to believe that he 
violated his parole conditions.2463 If the parolee has been convicted of a crime 
while on parole, however, due process does not require a preliminary hearing 
because the conviction serves to establish probable cause of a parole viola
tion.2464 Second, if probable cause has been established and if the parolee so 
desires,2465 the parole authority must hold a revocation hearing within a rea
sonable time2466 after the parolee has been taken back into custody.2467 At this 
hearing the parolee has an opportunity to show either that the violations did

2458. Id. at 482 (parolees' liberty, although indeterminate, permits parolees wide range of activities 
enjoyed by general public; termination of parole inflicts grievous loss and deserves due process 
protection).

2459. Id. at 482.
2460. Id. at 484. Parole revocation involves a two-step inquiry: first, whether the parolee has vio

lated the parole conditions, and second, whether he should be recommitted to prison Id. at 479-80. 
The first question involves a retrospective factual determination. The second question is more complex, 
requiring the board to make a subjective and predictive determination of the parolee's ability to live in 
society. Id. at 480.

2461. 408 U.S. at 485.
2462. A ten-day delay between arrest and preliminary hearing, unless due to circumstances beyond 

the Commission's control, may violate the Constitution or the federal parole statute See Luther v. 
Molina. 627 F.2d 71, 74-75 n.3 (7th Cir. 1980) (dictum) (legislative history of Act indicates Congress 
intended almost immediate hearing; 10-day delay may not meet constitutional or statutory 
requirements).

2463. 408 U.S. at 485. The hearing officer should be someone unconnected with the case. Id The 
parolee must be given notice of the hearing and an explanation of its purpose. Id. at 486-87. If the 
hearing officer determines that probable cause exists to hold the parolee for a final revocation decision, 
he must make a summary of the proceedings and a statement of the reasons and evidence supporting 
the finding of probable cause. Id. at 487.

The incarceration of parolees arrested for violating parole conditions and detained pending revoca
tion is within the discretion of the Parole Commission. See Luther v. Molina, 627 F.2d 71. 76 & n. 10 
(7th Cir. 1980) (parolee has no constitutional right to release or bail before revocation hearing). District 
courts are empowered to grant bail to parolees detained during revocation proceedings, but this remedy 
is reserved for extreme circumstances. See id. at K>-T1 (although release on bail rarely appropriate, 
court may grant bail to detained parolee when revocation procedure fails to meet constitutional or 
statutory standards).

2464. See Moody v. Daggett, 429 U.S. 78, 86 n.7 (1976) (preliminary hearing unnecessary because 
conviction of crime committed while on parole sufficient probable cause of parole violation).

2465. Morrissey v Brewer, 408 U.S. at 487.
2466. See id. at 488 (two-month delay not necessarily unreasonable); Parrish v. Wainwright, 614 

F.2d 1028, 1029 (5th Cir. 1980) (per curiam) (three-month delay, with one continuance in interim, 
reasonable).

2467. 408 U.S. at 487-89. Before the revocation hearing, the parolee must receive written notice of 
the alleged parole violation. Id. At the hearing, the evidence against the parolee must be disclosed, 
and the parolee must be given an opportunity to present witnesses and documentary evidence. Id. In 
addition, he must be allowed to cross-examine witnesses unless the hearing officer specifically finds 
good cause for preventing such confrontations. Id.
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not occur or that mitigating circumstances should prevent revocation.2468 A 
“neutral and detached" body, such as a parole board, must make the revoca
tion decision,2469 and this body is required to make a written statement of the 
evidence and the reasons supporting the revocation of parole.2470

2468. Id at 488. Insanity is not a defense in parole revocation proceedings. Steinberg v. Police 
Court of Albany. 610 F.2d 449, 452 (6th Cir. 1979).

2469. 408 U.S. at 489; see Bradley v. Fairfax. 634 F.2d 1126, 1132-33 (8th Cir. 1980) (hearing officer's 
decision to permit federal prosecutor to remain at hearing over parolee’s protest not violation of due 
process because insufficient to undermine impartiality of proceedings).

2470. 408 U.S. at 488-89; see Bradley v. Fairfax, 634 F.2d 1126, 1131 (8th Cir. 1980) (reliance on 
wrongfully disclosed grand jury testimony harmless error because revocation decision amply supported 
by parolee’s admissions).

2471. Task Force Report, supra note 1.
2472. Id. at 56.
2473. Id. at 57.
2474. S. 1722, 96th Cong., 1st Sess. (1979).
2475. Task Force Report, supra note I, at 57.
2476. Id.
2477. Id. The Task Force endorsed the proposal to phase out the Commission over a period of 

years. Id.
2478. 18 U.S.C. § 3651 (1976).
2479. The sentencing judge has wide discretion in deciding whether to suspend or impose the sen

tence. See United States v. Caesar, 632 F.2d 645, 646 (5th Cir. 1980) (judge’s decision to sentence 
paraplegic to imprisonment rather than probation on basis of defendant’s history of antisocial behavior 
not abuse of discretion).

2480. 18 U.S.C. § 3651 (1976). The sentencing judge must be satisfied that probation will serve both 
the ends of justice and the best interests of the public and the defendant. Id.; see United States v. 
Torrez-Flores, 624 F.2d 776, 783 (7th Cir. 1980) (suspension of sentence must serve best interests of 
public and defendant).

2481. 18 U.S.C. § 3651 (1976). Within the five-year limitation, the length of the probation period is 
entirely within the discretion of the sentencing judge. United States v. Workman. 617 F.2d 48, 50 (4th 
Cir. 1980). Interpreting section 5037(b) of the Juvenile Delinquency Act, 18 U.S.C. §§ 5031-42 (1976), 
the Ninth Circuit this term in a case of first impression limited the probation term for a juvenile delin
quent over nineteen years of age to a maximum of two years. United States v. Doe, 631 F.2d 110, 114 
(9th Cir.), cert, denied, 449 U.S. 867 (1980). In Doe the offender evaded sentencing for a federal offense 

In its recent report, the Attorney General’s Task Force on Violent Crime2471 
recommended that “]t]he Attorney General should support the enactment into 
law of the sentencing provisions of the proposed Criminal Code Reform Act of 
1979 which provide for greater uniformity and certainty in sentencing through 
the creation of sentencing guidelines and the abolition of parole.”2472 The 
Task Force found that the United States Parole Commission’s focus on risk 
and severity of offense has resulted in uncertainty in sentence length, distorted 
decisionmaking, and diminished public respect for the correctional system.2473 
As an alternative, the proposed Criminal Code Reform Act2474 would provide 
uniform sentencing procedures2475 and would eliminate entirely the role of the 
Parole Commission.2476 In the view of the Task Force, “the United States 
Parole Commission no longer serves a publicly beneficial purpose.”2477

PROBATION

The federal probation statute2478 permits a judge imposing sentence for an 
offense not punishable by death or life imprisonment to suspend either the 
imposition or the execution of the sentence,2479 and to place the offender on 
supervised and conditional probation2480 for a period not to exceed five 
years.2481 If the maximum term for the offense is greater than six months, the 
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judge may impose a split sentence by ordering the defendant to serve up to six 
months in prison, suspending the remainder of the sentence, and granting pro
bation.2482 Although the sentencing judge may grant probation for a period 
longer than the original sentence or the maximum prison term permitted by 
statute,2483 the judge may not order the defendant to begin probation prior to 
imprisonment and then to resume probation after his release.2484

committed when she was 17 years of age by surrendering just before her twenty-first birthday. Id. at 
111-12. The Ninth Circuit overturned the district court’s sentence of two consecutive two-year terms of 
probation, ruling that the four-year probation period violated the Juvenile Delinquency Act. Id. at 114 
The court interpreted the Act to permit juvenile custody or probation to extend no more than two years 
beyond the juvenile's twenty-first birthday, and remanded the case to the district court with instructions 
to impose concurrent instead of consecutive probation terms Id.

2482. 18 U.S.C. § 3651 (1976).
2483. United States v. Nunez. 573 F.2d 769, 771-72 (2d Cir.), cert, denied. 436 U.S. 930 (1978).
2484. United States v. Brown, 555 F.2d 407. 424 n.43 (5th Cir. 1977) (dictum) (error to divide proba

tion into pre- and post-incarceration terms because offender could be subjected to additional incarcera
tion if probation revoked), cert, denied, 435 U.S. 904 (1978).

2485. See. e.g.. United States v. Merritt, 639 F.2d 254, 256 (5th Cir 1981) (district court has great 
flexibility in imposing reasonable conditions of probation); United States v Torrez-Flores. 624 F.2d 
776. 784 (7th Cir 1980) (district court has broad discretion to impose terms and conditions of proba
tion); United States v. McLeod. 608 F.2d 1076, 1078 (5th Cir. 1979) (per curiam) (district court has 
broad latitude to prescribe reasonable conditions of probation). The district court also may modify the 
conditions of probation during the probation period itself. See United States v. Johns. 625 F.2d 1175, 
1 175 76 (5th Cir. 1980) (violation of probation condition imposed 11 months after commencement of 
probation period justifies probation revocation).

2486. United States v. Consuelo-Gonzalez. 521 F.2d 259. 262-64 (9th Cir. 1975); see. eg.. Higdon v. 
United States. 627 F.2d 893, 897 (9th Cir. 1980) (trial court should consider possibility of rehabilitation 
and need to protect public by controlling probationer's activities); United States v. Tonry. 605 F.2d 144. 
147-48 (5th Cir. 1979) (probation condition prohibiting former congressman convicted of Federal Elec
tion Campaign Act violation from engaging in political activity reasonably related to rehabilitation of 
probationer and protection of public); United States v. Arthur, 602 F.2d 660. 664 (4th Cir.) (probation 
condition requiring bank president convicted of misapplying bank funds to accept full-time employ
ment without salary for two years reasonably related to rehabilitation of probationer and protection of 
public; volunteer service both symbolic form of restitution and deterrent to potential offenders), cert, 
dented. 444 U.S. 992 (1979); United States v. Furukawa, 596 F.2d 921. 923 (9th Cir. 1979) (per curiam) 
(probation condition requiring defendant convicted of illegal gambling to associate only with law-abid
ing citizens reasonably related to rehabilitation of defendant and protection of public). But see United 
States v Torrez-Flores, 624 F.2d 776, 783-84 (7th Cir. 1980) (although grant of probation must be 
reasonably related to rehabilitation of offender and protection of public, probation conditions within 
broad discretion of sentencer).

2487. See Higdon v. United States, 627 F.2d 893, 898 (9th Cir. 1980) (probation condition requiring 
soldier convicted of illegal kickbacks to forfeit all assets and work without pay for 6200 hours unneces
sarily harsh because not reasonably related to rehabilitation of offender or protection of public); United 
States v. Patterson. 627 F.2d 760, 761 (5th Cir. 1980) (per curiam) (probation condition prohibiting tax 
violator from advocating disobedience of any law unnecessarily harsh because overbroad; condition 
modified to proscribe advocating disobedience of Internal Revenue Code), cert, denied. 101 S. Ct. 1378 
(1981); United States v. Smith, 618 F.2d 280, 282 (Sth Cir.) (per curiam) (same), cert, denied. 449 U.S. 
868 (1980).

2488. See United States v. Torrez-Flores, 624 F.2d 776, 783 (7th Cir. 1980) (trial judge's warning to 
defendant, conditioning probation on truthfulness of defendant's assurances of no prior criminal rec
ord. sufficient notice to permit probation revocation when prior criminal record discovered); United 
States v. McDonough, 603 F.2d 19, 24-25 (7th Cir. 1979) (probation condition requiring tax violator to 

Although the sentencing judge possesses broad discretion in imposing terms 
and conditions of probation,2485 any conditions imposed must bear a reason
able relation to the rehabilitation of the probationer and to the protection of 
the public.2486 Probation conditions that do not meet this standard may be 
unnecessarily severe or overbroad, and therefore impermissible.2487 Further
more, the conditions must be sufficiently specific to provide the probationer 
with notice of what acts will cause the loss of liberty.2488
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Conditions that restrict constitutional rights are subject to careful scrutiny to 
ensure an actual relation to the legitimate goals of probation.2489 Last term in 
United States v. Tonry,2*90 a former Member of Congress challenged the terms 
of his probation as unconstitutional.2491 After the defendant had been con
victed of violating the Federal Election Campaign Act,2492 the sentencing 
judge imposed a prison sentence and placed the defendant on probation sub
ject to the condition that he eschew political office and abstain from political 
activity during the term of his probation.2493 The Fifth Circuit rejected the 
defendant’s argument that these conditions violated both the first amendment, 
by restricting his freedom of speech,2494 and the tenth amendment, by intrud
ing upon the prerogative of the State of Louisiana to conduct its own 
elections.2495

file corrected tax forms for past, present, and future years not impermissibly vague). A probation of
ficer's advice to a probationer may clarify any vagueness in the parole terms. See United States v. 
Tonry, 605 F.2d 144. 151-52 (5th Cir 1979) (probation condition requiring probationer to abstain from 
political activity not impermissibly vague because probationer may consult probation service to deter
mine if any planned activity violates condition); United States v. Furukawa, 596 F.2d 921, 922-23 (9th 
Cir 1979) (per curiam) (probation officer authorized to interpret probation condition requiring proba
tioner to associate only with law-abiding citizens).

2489. See United States v. Conforte, 624 F.2d 869, 883-84 (9th Cir.) (probation condition prohibiting 
defendant from claiming fifth amendment privilege in tax returns subject to analysis both on face and 
as applied; condition invalid because might require self-incrimination), cert denied, 449 U.S. 1012 
(1980); United States v. McDonough, 603 F.2d 19. 24-25 (7th Cir. 1979) (probation condition requiring 
tax violator to file corrected tax forms not violation of fifth amendment privilege because probationer 
may claim privilege at time of filing); cf. United States v. Workman, 585 F.2d 1205, 1208 (4th Cir. 1978) 
(probationer retains constitutional right to be free from warrantless search of premises by probation 
officer). But see United States v. Smith, 618 F.2d 280, 282 (5th Cir.) (per curiam) (condition prohibiting 
probationer from advocating disobedience of any law analyzed solely on ground of reasonable relation 
to rehabilitation despite alleged infringement of first amendment rights), cert, denied, 449 U.S. 868 
(1980).

The offender may challenge an unconstitutional probation condition by filing a motion under rule 
35 of the Federal Rules of Criminal Procedure. See United States v. Stine, 646 F.2d 839, 846-47 (3d 
Cir. 1981) (per curiam) (offender who failed to make rule 35 challenge to probation condition requiring 
psychological counseling barred from attacking constitutionality of condition after violating it).

2490. 605 F.2d 144 (5th Cir. 1979).
2491. Id. at 147.
2492. 2 U.S.C. §§431-456 (1976).
2493. 605 F.2d at 146. The district court imposed consecutive six-month sentences on two counts 

and suspended execution of the sentence on two other counts, placing defendant on probation for three 
years. Id.

2494. See id. at 150-51 (no violation of first amendment because conditions advance purposes of 
federal election and probation statutes). The court stated that although the defendant could have been 
elected to public office if he had been in prison instead of on probation, a probation condition may limit 
a probationer’s freedom in ways that a prison term would not. Id. at 151.

2495. See id. at 149 (no violation of tenth amendment because conditions neither require action by 
state nor affect state's power to determine qualifications of potential candidates or to conduct state 
elections).

2496. 18 U.S.C. § 3651 (1976); see, eg., United States v. Merritt, 639 F.2d 254, 256-57 (5th Cir. 1981) 
(condition requiring tax evader to pay fines and taxes permissible; if offender indigent when eligible for 
probation he may be required to serve maximum term of sentence); Higdon v. United States, 627 F.2d 
893, 899 n.14 (9th Cir. 1980) (condition requiring restitution to victim permissible if payment does not 
exceed amount of loss); United States v. Tiler, 602 F.2d 30, 33-34 (2d Cir. 1979) (probation condition 
requiring restitution of actual damages caused by operation of conspiracy permissible). But see United 
States v. Runck, 601 F.2d 968, 969-70 (Sth Cir. 1979) (condition requiring substantial restitution in 
abrogation of plea bargain agreement impermissible), cert, denied, 444 U.S. 1015 (1980).

Probation may be conditioned upon the payment of fines, of restitution to 
aggrieved parties for actual damages or loss, or for support of persons for 
whom the defendant is legally responsible.2496 Although the federal probation 
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statute does not expressly limit the permissible pecuniary probation conditions 
to these three categories,2497 the Fifth Circuit twice has held that the imposi
tion of monetary penalties not listed in the statute is impermissible.2498 2499 Last 
term in United States v. Jimenez J-*™ the Fifth Circuit reversed the trial court’s 
imposition of a probation condition requiring the defendant to reimburse the 
government for the expenses incurred by his court-appointed counsel and for 
the services of an interpreter.2500 This term in United States r Turner,2501 the 
Fifth Circuit vacated a probation condition requiring the defendant to repay 
the government for travel expenses and legal fees.2502 In both cases, the Fifth 
Circuit declined to follow a First Circuit decision2503 that held that the repay
ment of court-appointed counsel as a probation condition is a “fine” for pur
poses of the federal probation statute.2504 Disagreeing with the First Circuit’s 
expansive application of the statute,2505 the Fifth Circuit maintained that 
"fines" under the statute are limited to the monetary penalties provided for in 
substantive criminal statutes.2506 2507

2497. See United States v. Tonry, 605 F.2d 144. 147 (5th Cir. 1979) (federal probation statute lists 
permissible, not exclusive, conditions of probation).

2498. United States v. Turner. 628 F.2d 461, 467 (5th Cir. 1980); United States v. Jimenez, 600 F.2d 
1172, 1174 (5th Cir.), cert, denied, 444 U.S. 903 (1979).

2499. 600 F.2d 1172 (5th Cir.), cert, denied, 444 U.S. 903 (1979).
2500. Id. at 1174. Before sentencing, the trial court discovered that although the defendant had since 

become indigent, he could have afforded to pay for both counsel and interpreter at the time of the trial. 
Id. The court found that the payment did not constitute any of the permissible types of monetary 
penalties provided for in the statute Id. The court also noted that requiring the defendant to reim
burse the government for legal services that it erroneously had provided could not qualify as “restitu
tion” because the crime for which the defendant was convicted did not cause the government’s loss. Id. 
Furthermore, the court concluded that the probation condition was unconstitutional as written because 
it did not state that repayment would be excused if the defendant were unable to pay. Id. at 1175.

2501. 628 F.2d 461 (5th Cir. 1980).
2502. Id. at 467. The trial court entered its sentence prior to the appellate decision in Jimenez. Id.
2503. United States v. Santarpio, 560 F.2d 448 (1st Cir.), cert, denied. 434 U.S. 984 (1977).
2504. Id. at 455.
2505. United States v. Turner, 628 F.2d at 467. The First Circuit upheld the imposition of a condi

tion requiring the probationer to reimburse the government for court-appointed counsel because reim
bursement bears a reasonable relation to the defendant's rehabilitation. United States v. Santarpio, 560 
F.2d at 455.

2506. United States v. Turner, 628 F.2d at 467; United States v. Jimenez. 600 F.2d at 1174-75.
2507. 627 F.2d 893 (9th Cir. 1980).
2508. Id. at 899-900.
2509. Id. at 896. Higdon also was required to forfeit all military benefits, including pension rights, 

for his 29 years of military service. Id. at 896 & n.4.
2510. Id. at 896.
2511. Id. The sentencing judge, who indicated his strong disapproval of Higdon’s abuse of the pub

This term in Higdon r. United States,2501 the Ninth Circuit ruled that al
though probation conditions may be individually permissible, a court also 
must consider the cumulative effect they have on the probationer’s life.2508 
Higdon, a former Master Sergeant, was dishonorably discharged from the 
Army for his participation in a kickback scheme involving the operation of 
servicemen’s clubs in Vietnam.2509 He subsequently pleaded guilty and re
ceived a sentence of five years imprisonment.2510 The district court granted 
probation upon the special condition that the defendant forfeit all his assets to 
the government and agree to work for charity full time without pay for either 
three years or 6200 hours.2511 The Ninth Circuit concluded that the cumula
tive effect of the special probation conditions was unnecessarily harsh and, 
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therefore, the conditions were impermissible.2512 The court noted that the sen
tencing judge must evaluate an offender’s physical, psychological, and 
financial circumstances and set the terms of probation accordingly.2513 Proba
tion conditions must be drawn narrowly to achieve the purposes of the proba
tion statute.2514

lic trust, imposed the rigorous probation conditions to set a more severe punishment than the maximum 
sentence provided in the criminal statute. Id. at 898 & n.l I.

2512. Id at 899-900.
2513. Id at 899.
2514. Id. at 898-99. The court reasoned that if the conditions are unduly restrictive, the offender is 

likely to resent them and commit violations, thereby frustrating the rehabilitative purpose of probation. 
Id. at 899.

2515. See United States v. Johns. 625 F.2d 1175, 1176 (5th Cir 1980) (maintenance of checking 
account in violation of condition justifies revocation of probation); United States v. Rodgers, 588 F.2d 
651. 653-54 (8th Cir. 1978) (per curiam) (failure to file monthly reports and to notify probation officer 
of change of address and employment in violation of condition justifies revocation of probation).

A court may revoke probation if it discovers facts that would have influenced its decision to grant 
probation See United States v. Jurgens, 626 F.2d 142, 144 (9th Cir. 1980) (trial court may revoke 
probation for embezzlement committed during presentence period but unknown to sentencing court 
when probation granted); United States v. Torrez-Flores, 624 F.2d 776, 784 (7th Cir. 1980) (trial court 
may revoke probation for misrepresentation by defendant of prior criminal record).

Revocation of probation on one conviction does not result automatically in the revocation of all 
other probation terms imposed on the probationer, nor does a sentence imposed for one probation 
violation merge with sentences imposed for others. McGaughey v. United States, 596 F.2d 796. 797-98 
(8th Cir. 1979) (per curiam). Additionally, a challenge to the original conviction for which probation 
was imposed is not a defense in a revocation proceeding. See United States v. Mackenzie, 601 F.2d 
221, 222 (5th Cir. 1979) (per curiam) (challenge to indictment to which defendant pleaded guilty no 
defense to charge of probation violation), cert, denied, 444 U.S. 1018 (1980). Similarly, a challenge to 
the constitutionality of a probation condition is not generally a defense to probation revocation predi
cated upon violation of that condition. See United States v. Stine, 646 F.2d 839, 847 (3d Cir. 1981) (per 
curiam) (offender who did not raise objections to condition before violating it barred from asserting 
unconstitutionality of condition as defense in probation revocation proceeding).

2516. 411 U.S. 779 (1973).
2517 . 408 U.S. 471 (1972); see notes 2454-64 supra and accompanying text (discussing due process 

requirements set forth in Morrissey}.
2518. See Gagnon v. Scarpelli, 411 U.S. at 782 (potential loss of liberty in probation revocation 

hearings requires due process protection). Due process does not guarantee a hearing, however, when 
probation is not revoked but merely extended. See United States v. Cornwell, 625 F.2d 686, 688-89 
(5th Cir.) (extension of probation does not occassion loss sufficiently grievous to require hearing under 
due process clause, but courts should provide notice and opportunity for hearing before extending 
probation because of great potential for prejudice), cert, denied, 449 U.S. 1066 (1980). See also note 
2545 infra and accompanying text (discussing Fed. R. Crim. P. 32.1(b) provision requiring hearing for 
probation modification).

2519. See, e.g.. United States v. Ferguson, 624 F.2d 81, 83 (9th Cir. 1980) (per curiam) (district 
court’s refusal to consider mitigating circumstances in probation revocation hearing violates require
ment of fundamental fairness); United States v. Tyler, 605 F.2d 851, 853 (5th Cir. 1979) (per curiam) 
(district court’s revocation of probation on basis of old misdemeanor convictions, which probation of
ficer purposefully did not allege as violations in earlier revocation proceeding, violates requirement of 
fundamental fairness); United States v. Diaz-Burgos, 601 F.2d 983, 985-86 (9th Cir. 1979) (per curiam) 
(district court’s imposition of most severe lawful sanction without providing defendant opportunity to 
demonstrate mitigating circumstances violates requirement of fundamental fairness).

A court may revoke probation if the probationer fails to comply with the 
conditions of probation, even if the improper conduct does not involve antiso
cial or dangerous behavior.2515 In Gagnon v. Scarpelli,2516 the Supreme Court 
determined that before a court may revoke probation, due process requires 
that the probationer receive preliminary and final revocation hearings similar 
to the hearings that the Court mandated in Morrissey i>. Brewer25'7 for parole 
revocation.2518 Due process therefore requires that a revocation hearing com
port with the principles of fundamental fairness.2519 Because probation revo
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cation is not a stage of criminal prosecution,2520 however, not all constitutional 
and statutory protections apply.2521 For example, the circuits remain split over 
whether Miranda protections and the fourth amendment exclusionary rule 
should apply to probation revocation hearings.2522 If a court determines on 
the basis of sufficient evidence that the probationer violated the conditions of 
his probation,2523 the court has broad discretion to revoke probation2524 and to

2520. See Gagnon v. Scarpelli, 411 U.S. at 781 (probation revocation not stage of criminal prosecu
tion although loss of liberty may result); cf. United States v. Condit, 621 F.2d 1096, 1098 (10th Cir. 
1980) (although in some contexts probation differs conceptually from sentence, probation constitutes 
sentence for purposes of endowing court with jurisdiction under habeas corpus and probation revoca
tion statutes).

2521. See, eg., United States v. Whitney, 632 F.2d 654, 656 (5th Cir. 1980) (per curiam) (violations 
resulting in offender’s parole revocation may be realleged in probation revocation hearing because 
double jeopardy clause inapplicable to parole and probation revocation proceedings), cert, denied. 101 
S. Ct. 1490 (1981); United States v. Johns. 625 F.2d 1175, 1176 (5th Cir. 1980) (trial court’s failure to 
address offender directly about admission through counsel of probation violation harmless error be
cause rule 11 explanation requirements for guilty pleas inapplicable to probation revocation hearings); 
United States v. Torrez-Flores, 624 F.2d 776, 780 (7th Cir. 1980) (Federal Rules of Evidence, except 
rules of privilege, inapplicable to probation revocation hearings).

2522. Compare United States v. Mackenzie, 601 F.2d 221, 222 (5th Cir. 1979) (per curiam) (Miranda 
protection inapplicable to probation revocation proceedings), cert, denied, 444 U.S. 1018 (1980) and 
United States v. Frederickson, 581 F.2d 711,713 (8th Cir. 1978) (per curiam) (fourth amendment exclu
sionary rule inapplicable to probation revocation proceedings) and United States v. Vandemark, 522 
F.2d 1019, 1020-21 (9th Cir. 1975) (fourth amendment exclusionary rule inapplicable to probation rev
ocation proceedings if at time of unlawful search police did not know or have reason to believe defend
ant on probation) and United States v. Farmer, 512 F.2d 160, 162 (6th Cir 1975) (fourth amendment 
exclusionary rule inapplicable to probation revocation proceedings if no harassment by police because 
rule would not serve deterrence purpose) with United States v. Workman. 585 F.2d 1205, 1211 (4th Cir. 
1978) (fourth amendment exclusionary rule precludes admission of unconstitutionally seized evidence 
in probation revocation hearing).

2523. See, eg., United States v. Feinberg, 631 F.2d 388, 391 (5th Cir. 1980) (per curiam) (conviction 
for crime during probation term compelling proof that probationer violated condition requiring him to 
refrain from violating any law); United States v. Rivera, 614 F.2d 1049. 1050 (5th Cir. 1980) (per 
curiam) (evidence that probationer violated probation condition by going to Mexico sufficient to war
rant probation revocation regardless whether evidence sufficient to support finding that probationer 
committed murder in Mexico); United States v. McLeod, 608 F.2d 1076, 1078-79 (5th Cir 1979) (per 
curiam) (evidence that probationer violated probation condition by re-entering United States without 
permission of Attorney General sufficient to warrant probation revocation); Smith v. United States. 603 
F.2d 722, 723 (8th Cir. 1979) (per curiam) (uncontested warrant charging probationer with failing to 
report to probation officer, admitting possession of firearm, and fleeing from local authorities on homi
cide charge sufficient to justify probation revocation); United States v. Mackenzie. 601 F.2d 221, 222 
(5th Cir. 1979) (per curiam) (evidence that probationer violated probation condition by practicing 
medicine sufficient to warrant probation revocation), cert, denied. 444 U.S. 1018 (1980). A criminal 
conviction provides a sufficient ground for revoking probation even if the probationer's appeal from the 
conviction is still pending United States v. Gentile. 610 F.2d 541, 542 (8th Cir. 1979).

2524. See, eg.. Bums v. United States, 287 U.S. 216, 220 (1932) (trial judge has “exceptional degree 
of flexibility” in determining whether to grant or revoke probation); United States v. Feinberg. 631 F.2d 
388, 391 (5th Cir. 1980) (per curiam) (trial judge has discretion to revoke probation on learning of 
probationer’s conviction for possession of firearm despite alleged promise by United States Attorney 
not to petition for revocation); United States v. Torrez-Flores, 624 F.2d 776, 784 (7th Cir. 1980) (trial 
judge nas discretion to revoke probation when informed of probationer’s prior criminal record, which 
would have supported decision to deny probation, because scope of discretion in revoking probation 
not narrower than in granting probation).

The district court must consider the probationer’s physical and financial ability to comply with pro
bation conditions. See United States v. Boswell, 605 F.2d 171, 175 (Sth Cir. 1979) (district court must 
consider whether probationer’s failure to comply with condition requiring him to pay restitution due to 
lack of resources, dissipation of funds, or circumstances beyond his control); United States v. Guevara- 
Martinez, 597 F.2d 954, 957 (5th Cir. 1979) (district court must consider physical inability of proba
tioner detained by Immigration and Naturalization Service to comply with condition requiring him to 
leave United States).

The district court’s decision to revoke probation will be reversed only upon a clear showing of abuse 
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impose any sentence that it might have imposed originally.* 2525

of discretion United States v. McLeod. 608 F.2d 1076, 1079 (5th Cir. 1979) (per curiam) (probation 
revocation overturned only upon clear showing court abused discretion); United States v. McDonough, 
603 F.2d 19. 24 (7th Cir. 1979) (appellate court will review action of district court only if court abused 
discretion); see United States v. Ferguson, 624 F.2d 81, 83 (9th Cir. 1980) (per curiam) (trial court's 
revocation of probation without considering mitigating circumstances abuse of discretion); cf. Higdon 
v. United States. 627 F.2d 893, 900 (9th Cir. 1980) (trial judge’s decision to reconsider probation revoca
tion for violating probation conditions subsequently ruled impermissible is discretionary, not 
mandatory).

2525. 18 U.S.C. § 3653 (1976); see United States v. Condit, 621 F.2d 1096, 1099 (10th Cir. 1980) 
(court has discretion under § 3653 to impose adult sentence upon revocation of Youth Corrections Act 
probation); United States v. Ganaway, 620 F.2d 699. 700 (8th Cir. 1980) (per curiam) (court has same 
option to impose prison sentence upon revocation as when probation granted). The district court that 
imposed probation retains jurisdiction over a collateral attack on sentencing procedures even when 
probation supervision is transferred to another circuit. See United States v. Condit, 621 F.2d 1096, 
1098-99 (10th Cir. 1980) (jurisdiction lies in court whose proceedings are under attack).

2526. Fed. R Crim. P. 32.1 (effective December 1, 1980).
2527. Fed. R. Crim. P. 32.1(a)(1). The rule does not require the government to provide a prelimi

nary hearing if the probationer has not been taken into custody for his alleged probation violation, but 
is allowed to appear voluntarily or in response to a show cause order, or if the probationer is in custody 
pursuant to a new charge or subsequent offense. Advisory Committtee Note accompanying Federal 
Rule of Criminal Procedure 32.1, H R. Doc. No. 112, 96th Cong., 1st Sess. 102-03 (1979) [hereinafter 
Advisory Committee Note to Rule 32.1]; cf. United States v. Sutton, 607 F.2d 220, 221-22 (8th Cir. 
1979) (failure to hold preliminary hearing to determine probable cause to revoke probation harmless 
error when probationer already in state custody pursuant to criminal conviction and prejudice not 
established); United States v. Diaz-Burgos, 601 F.2d 983, 984-85 (9th Cir. 1979) (per curiam) (prelimi
nary hearing to determine probable cause unnecessary because probationer already in custody pursuant 
to new criminal charge of illegal entry into United States).

2528. Fed. R. Crim. P. 32.1(a)(1)(A); cf. Kartman v. Parratt, 535 F.2d 450, 453 (8th Cir. 1976) (alle
gations in motion to revoke probation must be sufficient to apprise probationer of conditions allegedly 
violated and dates and events to support charge).

2529. Fed. R. Crim. P. 32.1(a)(1)(D); cf Gagnon v. Scarpelli, 411 U.S. 778, 790-91 (1973) (counsel 
should be appointed for indigent probationer if request based on timely and colorable claim of inno
cence or substantial mitigating circumstances).

2530. Fed. R. Crim. P. 32.1(a)(1)(B); cf. Morrissey v. Brewer, 408 U.S. 471. 487 (1972) (at prelimi
nary hearing parolee may appear, speak in own behalf, and present relevant evidence).

2531. Fed. R. Crim. P. 32.1(a)(1)(C); cf Morrissey v. Brewer, 408 U.S. 471, 487 (1972) (on parolee's 
request, persons who have given adverse information must be available for questioning in presence of 
parolee unless hearing officer determines that informant might be harmed by disclosure of identity).

2532. Fed. R. Crim P. 32.1(a)(1). The hearing must be recorded stenographically or electronically. 
Id.

2533. Fed. R. Crim. P. 32.1(a)(2). Ordinarily, a reasonable time will be measured from the prelimi-

A new federal rule of criminal procedure supplements these due process re
quirements by establishing procedures for revocation or modification of proba
tion.2526 Under rule 32.1, a probationer in custody for a probation violation 
must be given a prompt preliminary hearing to determine whether probable 
cause exists to hold him for a revocation hearing.2527 Before this preliminary 
hearing the probationer must be notified of the hearing and its purpose, of the 
alleged violation,2528 and of his right to representation by counsel.2529 The 
probationer must be allowed to appear at the hearing and present evidence in 
his own behalf.2530 Upon request, the probationer must have an opportunity 
to question witnesses unless the magistrate or court determines that justice 
does not require the appearance of the witness.2531 2532 If the magistrate or court 
finds that probable cause exists to believe that the probationer has violated his 
probation conditions, the probationer may be held for a final revocation 

2532
A final revocation hearing must be held within a reasonable time.2533 Al-
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though the preliminary draft of the proposed federal rule provided that a final 
revocation hearing could be held before either a court or a federal magis
trate,* 2527 * * * * * * 2534 the Supreme Court transmitted to Congress a rule that did not con
tain this provision.2535 2536 Last term in Banks v. United States,75^ the Sixth 
Circuit held that the Federal Magistrates Act2537 does not provide statutory 
authority for a federal magistrate to conduct a final probation revocation hear
ing.253*1 The court concluded that the Act generally does not permit a federal 
magistrate to engage in factfinding on the merits of a case.2539

nary hearing or from the issuance of an order to show cause why probation should not be revoked. 
Advisory Committee Note to Rule 32.1, supra note 2527, at 104 What constitutes a reasonable time, 
however, always must be determined on the facts. Id.

The right to a speedy trial does not apply to probation revocation proceedings. See United States v. 
Jackson, 590 F.2d 121, 123 (5th Cir.) (per curiam) (right to speedy trial does not apply in probation 
revocation proceedings because not “criminal proceedings” within meaning of Act), cert, denied, 441 
U.S. 912 (1979). Although 18 U.S.C. § 3653 (1976) provides that a probationer is entitled to a hearing 
“as speedily as possible after arrest,” the right attaches when the probationer is apprehended for a 
probation violation, not when he is arrested for the criminal act that constitutes the probation violation. 
United States v. Jackson, 590 F.2d at 123.

At the final hearing, the court determines whether the probationer has committed a violation of 
probation conditions that warrants revocation. Advisory Committee Note to Rule 32.1, supra note
2527, at 105. The Advisory Committee Note indicates that the hearing need not be as formal as a trial.
Id. at 104. For example, the usual rules of evidence need not apply and probation can be revoked on
evidence that falls short of establishing guilt beyond a reasonable doubt. Id. The court may revoke
probation and send the probationer to prison if it finds that confinement is necessary to protect the
public, to provide correctional treatment, or to avoid depreciating the seriousness of the probation
violation. Id. at 105.

2534. See Committee on Rules of Practice and Procedure of the Judicial Conference of 
the United States, Preliminary Draft of Proposed Amendments to the Federal Rules of
Criminal Procedure 40 (1978).

2535. See Fed. R. Crim. P. 32.1(a)(2) (not specifying who is authorized to conduct final revocation 
hearing).

2536. 614 F.2d 95 (6th Cir. 1980).
2537. 28 U.S.C. §§ 631-639 (1976).
2538. 614 F.2d at 97-98.
2539. Id. The court concluded that 28 U.S.C. § 636 (1976) does not expressly provide magistrates 

with the power to hear probation revocation hearings, and limits their delegated duties to administra
tive and procedural matters. 614 F.2d at 97. Moreover, the court reasoned that allowing a magistrate 
to conduct revocation proceedings would deprive the sentencing judge of the opportunity to evaluate 
the defendant before imposing the sentence. Id. al 99.

2540. Fed. R. Crim. P 32.1(a)(2)(A). Because this hearing ultimately will determine whether proba
tion is actually revoked, the probationer is entitled to greater protection than he receives at the prelimi
nary hearing. Advisory Committee Note to Rule 32.1. supra note 2527, at 104.

2541. Fed. R. Crim. P. 32.1(a)(2)(E). Although the Supreme Court in Gagnon v. Scarpelli, 411 U.S. 
778 (1973), did not impose a constitutional requirement of right to counsel in all probation revocation 
hearings, id. at 789, a defendant has a statutory right to be represented by counsel whenever charged 
with a violation of probation. 18 U.S.C. § 3OO6A(b) (1976).

2542. Fed. R. Crim P. 32.1(a)(2)(B). Hearsay evidence with demonstrable indicia of reliability may 
be admitted at revocation hearings. Smith v. United States, 603 F.2d 722, 723 n.2 (8th Cir. 1979) (per 
curiam) (reliable hearsay evidence admissible in probation revocation hearings); see United States v. 
Burkhalter, 588 F.2d 604, 607 (8th Cir. 1978) (letter from vocational instructor familiar with proba
tioner and required to monitor probationer’s behavior has necessary indicia of reliability to be admissi
ble); Prellwitz v. Berg, 578 F.2d 190, 192 (7th Cir. 1978) (records kept by state officials in normal course 
of business documenting unsuccessful attempts to locate probationer admissible to show violation of 
probation conditions).

Before the final revocation hearing, the probationer must receive written no
tice of both his alleged violation2540 and his right to counsel.2541 In addition, 
the government must disclose the evidence it has against the probationer.2542 
Moreover, at the final hearing the probationer must have an opportunity to 
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appear, to present evidence in his own behalf,2543 and to question adverse wit
nesses.2544 Any modification of the terms and conditions of probation requires 
a hearing at which the probationer is represented by counsel, unless the change 
in probation conditions is favorable to him.2545 The sentencing court has juris
diction to reconsider the sentence imposed on the probationer within 120 days 
of the final revocation hearing.2546

2543. Fed. R. Crim. P. 32.1(a)(2)(C); see United States v. Ferguson, 624 F.2d 81, 83 (9th Cir. 1980) 
(per curiam) (revocation of probation and imposition of full sentence without giving probationer op
portunity to prove mitigating facts violated probationer’s right to due process); United States v. Diaz
Burgos, 601 F.2d 983, 986 (9th Cir. 1979) (per curiam) (denial of opportunity to prove relevant mitigat
ing facts violated probationer’s right to due process).

2544. Fed. R. Crim P. 32.1(a)(2)(D). The probationer does not have to make a specific request to 
question adverse witnesses, as he must do at a preliminary hearing. Advisory Committee Note to Rule 
32.1, supra note 2527, at 104.

2545. Fed. R. Crim. P. 32.1(b); cf. United States, v. Cornwell, 625 F.2d 686, 688 (5th Cir.) (extension 
of probation period without notice or hearing not denial of due process because probationer suffered no 
fundamental loss), cert, denied, 449 U.S. 1066 (1980). The Federal Rules of Criminal Procedure do not 
require a hearing or assistance of counsel when the probationer requests modification of the probation 
conditions. Fed. R. Crim. P. 32.1(b). The Advisory Committee Note explains two circumstances that 
should entitle the probationer to apply to the sentencing court for clarification or modification of proba
tion conditions: an ambiguous probation condition or the failure of a probation officer to perform his 
job properly. Advisory Committee Note to Rule 32.1, supra note 2527, at 105.

2546. See Fed. R. Crim. P. 35 (court may reduce sentence within 120 days after sentence imposed). 
This term in United States v. Colvin, 644 F.2d 703 (8th Cir. 1981), the Eighth Circuit emphasized the 
importance of construing rule 35 liberally to allow a plea for reduction of sentence within 120 days after 
the revocation hearing, Id. at 707. Although the rule provides jurisdiction for 120 days after a "sen
tence is imposed,” the court reasoned that the same evaluation and selection of sentencing options that 
occurs at original sentencing also takes place at a revocation hearing. Id. at 706-07. Thus, a trial court 
should have an equivalent opportunity to reconsider the terms of the probation revocation. Id.
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V. Review Proceedings

MANDAMUS

Pursuant to the All Writs Act, the federal courts may issue a writ of manda
mus when “necessary and appropriate in aid of their jurisdictions and agreea
ble to the usages and principles of law.”2547 Although the issuance of a writ of 
mandamus is largely within the discretion of the trial judge,2548 courts have 
long viewed mandamus as a drastic remedy to be granted only in extraordi
nary circumstances.2549 The federal courts commonly have employed the writ 
of mandamus either to confine a lower court to its lawful jurisdiction2550 or to 
compel it to exercise its authority when required by law.2551 The courts may 
also issue writs of mandamus in their supervisory capacity when there is an 
immediate need to settle an important issue of law.2552 Generally, before a 
court may issue a writ of mandamus, the petitioning party must establish the 
unavailability of an alternative remedy2553 and the clear and indisputable right

2547. 28 U.S.C. § 1651(a) (1976).
2548. See Helstoski v. Meanor, 442 U.S. 500, 506 (1979) (issuance of writ discretionary with court to 

which petition addressed); Kerr v. United States Dist. Court, 426 U.S. 394, 403 (1976) (same); United 
States v. Denson. 603 F.2d 1143, 1146 (5th Cir. 1979) (en banc) (same).

2549. See La Buy v. Howes Leather Co., 352 U.S. 249, 256 (1957) (mandamus extraordinary remedy, 
proper when district judge persistently disregarded Rules of Civil Procedure); Ex Parte Rero, 318 U.S. 
578, 588 (1943) (mandamus extraordinary remedy; proper when unwarranted judicial action threatened 
to embarass executive branch in foreign relations); Maryland v. Joper, 270 U.S. 9, 29-30 (1926) (manda
mus drastic remedy invoked only in extraordinary circumstances; proper when only means available to 
forestall intrusion by federal judiciary in delicate area of federal-state relations); Hamilton v. Morial, 
644 F 2d 351, 353 (5th Cir. 1981) (per curiam) (mandamus extraordianry action necessary to achieve 
justice under extraordinary circumstances of multiple actions brought seeking vindication of state pris
oners’ rights against overcrowding); Pennsylvania v. Newcomer, 618 F.2d 246, 249 (3d Cir. 1980) (man
damus drastic remedy; proper when lower court refuses to remand case to state court).

2550. See Will v. Calvert Fire Ins. Co., 437 U.S. 655, 661 (1978) (mandamus traditionally used to 
confine court to prescribed jurisdiction); Roche v. Evaporated Milk Ass’n, 319 U.S. 21, 26 (1943) 
(same); United States v. Powers, 622 F.2d 317, 319 n.2 (Sth Cir.) (mandamus appropriate to confine 
lower court to lawful exercise of jurisdiction), cert, denied. 449 U.S. 837 (1980); In re United States 
(United States v. Clemente), 608 F.2d 76, 81 (2d Cir. 1979) (mandamus appropriate to confine district 
court to statutory transfer power), cert, denied. 446 U.S. 908 (1980); United States v. Denson, 603 F.2d 
1143, 1147 (5th Cir. 1979) (en banc) (mandamus proper to confine district court to statutory sentencing 
power).

2551. See Will v. Calvert Fire Ins. Co., 437 U.S. 655, 661 (1978) (mandamus traditionally used to 
compel inferior court to exercise authority when duty to do so); Roche v. Evaporated Milk Ass’n. 319 
U.S. 21, 26 (1943) (same); United States v. Powers, 622 F.2d 317, 319 n.2 (8th Cir.) (same), cert, denied. 
449 U.S. 837 (1980).

2552. See In re Oberkoetter, 612 F.2d 15, 17 (1st Cir. 1980) (mandamus unavailable for third party 
appeals of subpoena validity because district courts generally competent to determine whether attor
ney-client privilege applicable; supervisory mandamus available should new and unusual issue arise); 
cf. United States v. Sorren, 605 F.2d 1211, 1216 (1st Cir. 1979) (supervisory mandamus unavailable to 
review denial of evidentiary hearing on jurisdictional base because uniform rule undesirable under 
circumstances) But see United States v. Powers, 622 F.2d 317, 319 n.2 (1st Cir. 1979) (8th Cir.) (direct 
appeal jurisdiction assumed as means of guiding lower courts; supervisory mandamus expressly re
jected as jurisdictional basis), cert, denied, 449 U.S. 837 (1980).

2553. See United States v. Martin, 620 F.2d 237, 239 (10th Cir.) (denial of motion to dismiss for 
improper venue directly appealable; mandamus unavailable), cert, denied. 449 U.S. 890 (1980); United 
States v. Sorren, 605 K2d 1211, 1216 (1st Cir. 1979) (denial of motion to dismiss for lack of personal 
jurisdiction directly appealable; mandamus unavailable); United States v. Fiumara, 605 F.2d 116. 117- 
18 (3d Cir. 1979) (denial of motion to exclude public from sentencing hearing directly appealable; court 
may protect fair trial right through venue change or voir dire}, Fendler v. United States, 597 F.2d 1314, 
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to the relief requested.255« In Helstoski v. Meanor* 2554 2555 the Supreme Court held 
that the district court’s denial of a motion to dismiss an indictment was not 
subject to mandamus review because the ruling was final and therefore review
able on direct appeal.2556

1315 (9th Cir. 1979) (denial of motion to question grand jurors about possible bias appealable in mo
tion to dismiss indictment or directly from criminal conviction; mandamus unavailable).

2554. See Will v. Calvert Fire Ins. Co., 437 U.S. 655, 665-66 (1978) (litigant’s right to federal hearing 
on pending state claim not clear and indisputable because within discretion of district court; mandamus 
unavailable); United States v. Sorren, 605 F.2d 1211, 1215 (1st Cir. 1979) (litigant’s right to evidentiary 
hearing on jurisdiction not clear and indisputable because within discretion of district court; mandamus 
unavailable); United States v. Fiumara, 605 F.2d 116, 119 (3d Cir. 1979) (litigant’s right to closed 
sentencing hearing not clear and indisputable because other steps available to prevent prejudice; man
damus unavailable).

2555. 442 U.S. 500 (1979).
2556. Id at 506-07.
2557. Fed. R. Crim. P. 33. Rule 33 also permits the court to extend the time for filing a new trial 

motion if an extension is requested during the original seven-day period. Id; cf. United States v. 
Spiegel, 604 F.2d 961, 971 (5th Cir. 1979) (grant of motion for new trial does not bar reinstatement of 
conviction pursuant to government’s motion for reconsideration filed within seven days of new trial 
grant), cert, denied, 446 U.S. 935 (1980).

2558. Fed. R. Crim. P. 33. While an appeal is pending the district court may not grant a motion for 
a new trial. The court may consider the motion, however, and if it is inclined to grant the motion, it 
may certify that fact and seek a remand from the court of appeals. United States v. Fuentes-Lozano, 
580 F.2d 724, 726 (5th Cir. 1978) (per curiam).

2559. 603 F.2d 808 (10th Cir. 1979).
2560. Id at 809.
2561. Id
2562. See United States v. Ahem, 612 F.2d 507, 509 (10th Cir. 1979) (evaluation of recantation 

testimony function of trial court; denial of new trial motion within lower court’s discretion), cert, de
nied, 449 U.S. 1093 (1981); United States v. Indelicato, 611 F.2d 376, 387 (1st Cir. 1979) (evaluation of 
witness credibility function of trial court; denial of new trial motion based on trial testimony within 
lower court’s discretion).

The decision whether to hold an evidentiary hearing on the merits of the new trial motion is also 
within the discretion of the trial court. See United States v. Herman, 614 F.2d 369, 372 (3d Cir. 1980) 
(decision to hold evidentiary hearing in trial court’s discretion); United States v. Aguiar, 610 F.2d 1296, 
1305 (5th Cir.) (trial court’s failure to hold evidentiary hearing on allegedly inconsistent prior statement 
not abuse of discretion), cert, denied, 449 U.S. 827 (1980); United States v. Johnson. 596 F.2d 147, 149 
(5th Cir. 1979) (per curiam) (trial court’s denial of evidentiary hearing on evidence having only im
peachment value not abuse of discretion).

2563. See United States v. Meinster, 619 F.2d 1041, 1045 (4th Cir. 1980) (defendant knew prior to 
trial of prosecution’s agreement with witness; new trial motion properly denied); United States v. 

NEW TRIAL

Under rule 33 of the Federal Rules of Criminal Procedure, the trial court 
may grant a motion for a new trial if the request is made within seven days 
after the verdict or a finding of guilt.2557 New trial motions based upon newly 
discovered evidence, however, may be made up to two years after the defend
ant’s conviction.2558 Last term, in United States v. Lambert ,2559 the Tenth Cir
cuit held that a rule 33 motion for a new trial is not available to challenge the 
validity of a guilty plea.2560 The court reasoned that because the trial court’s 
acceptance of the plea obviated the need for a trial, rule 33 was inapplica
ble.2561 Because the trial court is best able to assess the effects of alleged errors 
or new evidence, rulings on motions for new trials are left to its discretion and 
will be reversed only upon a showing of abuse of discretion.2562

To obtain a new trial on the basis of newly discovered evidence, the defend
ant must show that: (1) the evidence was discovered after trial;2563 (2) the evi
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dence could not have been discovered by the defendant’s due diligence;2564 (3) 
the evidence is material and not merely cumulative or impeaching;2565 and (4) 
a new trial would probably result in an acquittal.2566 If the newly discovered 
evidence involves perjury and was in the prosecution’s possession during trial, 
however, the courts are constitutionally required to set aside the verdict if there 
is any reasonable likelihood that the false testimony might have affected the 
judgment.2567 This more relaxed standard was first applied in 1928 by the 
Seventh Circuit in Larrison v. United States ,2568 Last term, in United States v. 

Zicree. 605 F.2d 1381, 1389 (5th Cir. 1979) (defense had opportunity to read witness' grand jury testi
mony prior to trial; new trial motion properly denied).

2564. See United States v. Wright, 625 F.2d 1017, 1019 (1st Cir. 1980) (new trial motion properly 
denied when record supported finding lack of due diligence); United States v. Conforte, 624 F.2d 869, 
879 (9th Cir. 1980) (evidence of trial judge’s bias and prejudice could have been discovered with due 
diligence early enough to form basis of timely motion at or before trial); United States v. Davis, 604 
F.2d 474, 484 (7th Cir 1979) (new trial motion properly denied when new evidence of alibi testimony 
could have been discovered through due diligence prior to trial), cert. denied, 445 U.S. 918 (1980); 
United States v. Carlone, 603 F.2d 63, 67 (8th Cir.) (new trial motion properly denied when affidavit 
failed to show defendant's due diligence to discover evidence), cert, denied, 444 U.S. 943 (1979).

2565. See United States v. Wright, 625 F.2d 1017, 1019-20 (1st Cir. 1980) (new trial motion properly 
denied when proffered evidence intended to impeach witness’ testimony merely cumulative); United 
States v. Disston, 612 F.2d 1035, 1038 (7th Cir 1980) (new trial motion properly denied when code
fendant’s statements withheld by government not relevant); Vega-Pelegrina v. United States, 601 F 2d 
18, 21-22 (1st Cir. 1979) (new trial motion properly denied when witness’ post trial admission immate
rial because it only slightly increased his credibility); United States v. Johnson, 596 F.2d 147, 148 (5th 
Cir. 1979) (per curiam) (new trial motion properly denied when new evidence had only impeachment 
value).

2566. See United States v. Wright, 625 F.2d 1017, 1020 (1st Cir 1980) (denial of new trial motion 
proper when insufficient probability jury would reach verdict of acquittal); United States v. Ahem, 612 
F.2d 507, 509 (10th Cir. 1980) (denial of new trial motion proper when witness’ partial recantation 
testimony probably would not result in acquittal), cert, denied, 449 U.S. 1093 (1981); United States v. 
Panza, 612 F.2d 432, 441 (9th Cir. 1979) (denial of new trial motion proper when codefendant’s testi
mony revealing identity of principal planner of crime probably would not result in acquittal), cert 
denied, 447 U.S. 925 (1980); United States v. Zicree, 605 F.2d 1381, 1390 (5th Cir. 1979) (denial of new 
trial motion proper when witness testimony generally denying wrongdoing by defendant probably 
would not result in acquittal), cert, denied, 445 U.S. 966 (1980); United States v. Perno, 605 F.2d 432, 
433 (9th Cir. 1979) (denial of new trial motion proper when evidence of reversal of state conviction 
probably would not result in acquittal); United States v. Carlone, 603 F.2d 63, 67 (8th Cir.) (denial of 
new trial motion proper when informant’s testimony that charge manufactured by FBI probably would 
not result in acquittal), cez7. denied, 444 U.S. 943 (1979); Vega-Pelegrina v. United States, 601 F.2d 18, 
22 (1st Cir. 1979) (denial of new trial motion proper when recantation testimony of government witness 
probably would not result in acquittal).

2567. United States v. Agurs, 427 U.S. 97, 103 (1976). The Agurs court outlined two additional 
situations of prosecutorial nondisclosure, and framed a different standard for determining materiality 
in each of these situations. When the prosecution fails to disclose exculpatory information specifically 
requested by the defendant, a new trial will be granted if the information might have affected the 
outcome of the trial. Id. at 104 If the evidence was not specifically requested by the defendant, failure 
to disclose is grounds for reversal only if it creates a reasonable doubt that did not otherwise exist Id 
at 112; see United States v. Imbruglia, 617 F.2d 1, 5 (1 st Cir. 1980) (denial of trial motion proper when 
FBI report disclosing defendant’s additional meetings with undercover agent did not create reasonable 
doubt of guilt); United States v. Aguiar, 610 F.2d 1296, 1305 (5th Cir. 1980) (denial of trial motion 
proper when prior testimony of agent did not differ from trial testimony and therefore not reasonably 
likely to produce different result), cert, denied, 449 U.S. 827 (1980); cf. United States v. Librach. 609 
F.2d 919, 921 (8th Cir.) (denial of trial motion proper when witness’ false testimony about government 
immunity and receipt of kickbacks had only impeachment value and not reasonably likely to produce 
different result), cert, denied, 444 U.S. 1080 (1980); United States v. Antone, 603 F.2d 566, 570 (5th Cir. 
1979) (new trial motion denied when false testimony about payment of witness’ legal fees not reason
ably likely to produce different verdict), cert, denied, 445 U.S. 946 (1980); United States v. Carlone, 603 
F.2d 63, 67 (8th Cir.) (reasonable likelihood test not applicable when new evidence did not establish 
perjury by government agents), cert, denied, 444 U.S. 943 (1979).

2568. 24 F.2d 82, 87 (7th Cir. 1928) (denial of new trial motion proper when perjury evidence discov
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Krasn2569 the Ninth Circuit rejected the Larrison test in favor of the stricter 
showing that an acquittal probably would result.2570 Other courts have de
parted from the probability standard in cases involving newly discovered evi
dence of an improper external influence on the jury’s deliberations. In such 
cases, a new trial will be granted only if actual prejudice is shown.2571

ered by neutral source and not in prosecution’s possesssion; new trial warranted only if court reason
ably satisfied that testimony false and jury might have reached different conclusion without false 
testimony); cf. Vega-Pelegrina v. United States, 601 F.2d 18, 21 (1st Cir. 1979) (denial of new trial 
motion proper; Larrison standard ¡inapplicable when witness did not testify at defendant’s trial and 
when witness' later version of crime does not materially differ from his trial testimony).

2569. 607 F.2d 840 (9th Cir.), cert, denied, 445 U.S. 942 (1980).
2570 Id. at 844-45 (new trial warranted only if jury would probably have acquitted absent perjured 

testimony; remand for factual finding of perjury). See also United States v. Stofsky, 527 F.2d 237, 245- 
46 (2d Cir. 1975) (Larrison test rejected; new trial denied because acquittal probably would not have 
resulted absent perjured testimony), cert, denied, 429 U.S. 819 (1976). The Stofsky court reasoned that a 
literal application of the Larrison test would mandate new trials in cases of peijury with resjiect to even 
minor matters. Id.

2571 See United States v. Wright. 625 F.2d 1017, 1020 (1st Cir. 1980) (Larrison test inapplicable 
because inconceivable that witness’ testimony perjured); United Slates v. Williams, 613 F.2d 573, 575 
(5th Cir.) (denial of new trial motion projjer when ex parte communication between judge and juror 
absent substantial possibility of prejudice), cert, denied, 449 U.S. 849 (1980); United States v. Vargas, 
606 F.2d 341, 346 (1st Cir. 1979) (denial of new trial motion proper for juror’s failure to answer voir dire 
questions truthfully absent actual bias or prejudice); United States v. Albert, 595 F.2d 283, 290 (5th 
Cir.) (demal of new trial motion proper when improper statements by U.S. marshals to jurors absent 
prejudice), cert, denied. 444 U.S. 963 (1979)

2572. See Abney v. United States, 431 U.S. 651, 656 (1977) (no constitutional right to appellate 
review; right of appeal purely creature of statute).

2573. 28 U.S.C. § 1291 (1976) provides:
The courts of apfieals shall have jurisdiction of appeals from all final decisions of the district 
courts of the United States, the United States District Court for the District of the Canal Zone, 
the District Court of Guam, and the District Court of the Virgin Islands, except where a direct 
review may be had in the Supreme Court.

Id
2574. Id.; see Broussard v. Lippman, 643 F.2d 1 131, 1 133-34 (5th Cir. 1981) (conditional grant of 

habeas writ not final decision under § 1291 when district court anticipates further proceedings on sub
stantive matters in case); United States v. Romero, 642 F.2d 392, 397 (10th Cir. 1981) (decision in 
criminal case ordinarily not final for purposes of appeal until sentence imposed); United States v. Lan
ham, 631 F.2d 356, 357 (4th Cir. 1980) (per curiam) (order dismissing indictment without prejudice not 
final decision under § 1291); United States v. Renfro, 620 F.2d 497, 500 (Sth Cir. 1980) (courts of 
appeals without jurisdiction to hear appeals from pretrial orders of federal magistrates).

2575. The statute empowering the federal courts of appeals to review interlocutory orders explicitly 
addresses only orders in civil proceedings. 28 U.S.C. § 1292 (1976). Section 1292(a) authorizes inter
locutory review of orders relating to injunctions, receiverships, and admiralty and patent infringement 
cases Id. Section 1292(b) permits an interlocutory appeal in a civil action after the district court judge 
certifies that an order involves a controlling question of law on which there are substantial grounds for 
disagreement, and that an immediate appeal materially will advance the ultimate termination of the 
litigation. Id. The Sixth Circuit has held that section 1292(b) extinguishes the right to interlocutory 
review in criminal proceedings. In re April 1977 Grand Jury Subpoenas, 584 F.2d 1366, 1368 (6th Cir 
1978) (en banc), cert, denied, 440 U.S. 934 (1979). But cf. In re Berkley & Co., 629 F.2d 548, 550 n.5, 
551 (Sth Cir. 1980) (allowing appeal of denial of motion to quash grand jury subpoena directed at third 

APPEAL

Jurisdiction. Although the Constitution provides no right to appellate
review of court decisions,2572 28 U.S.C. § 12912573 empowers the federal courts 
of appeals to review final decisions issued by federal district courts.2574 No 
statute expressly grants appellate jurisdiction over interlocutory appeals by 
criminal defendants.2575 Interlocutory orders, however, at times may be ap
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pealed under the “collateral order” doctrine articulated by the Supreme Court 
in Cohen v. Beneficial Industrial Loan Corp.2576 The Cohen doctrine permits 
an interlocutory appeal from an order that is collateral to the merits of a case 
and that conclusively decides an important issue that otherwise would be unre- 
viewable on appeal from a final judgment.2577

party custodian, although recognizing no right of interlocutory appeal); note 2587 infra and accompa
nying text (discussing immediate appeal of motion to quash subpoena by interested third party)

2576. 337 U.S. 541, 546-47 (1949). Prior to Cohen, the Court recognized that the section 1291 finality 
requirement should be construed in a practical, rather than technical, manner. Gillespie v. United 
States Steel Corp., 379 U.S. 148, 152 (1964); Cobbledick v. United States, 309 U.S. 323, 326 (1940) 
(finality requirement designed to achieve healthy legal system and not meant to be technical concept of 
temporal or physical termination); cf. United States v. Romero. 642 F.2d 392, 396-97 (10th Cir. 1981) 
(appellate review of sentencing decision under § 1291 proper when district judge announced decision in 
opinion but had not formally pronounced sentence)

2577. 337 U.S. at 546-47.
2578. See United States v. Rey, 641 F.2d 222, 224 (5th Cir. 1981) (denial of motion to dismiss indict

ment on grounds of government misconduct not immediately appealable under Cohen doctrine; alleged 
due process violation not collateral to merits of case); United States v. Eggert, 624 F.2d 973, 974-75 
(10th Cir. 1980) (per curiam) (denial of motion to dismiss indictment for breach of prior plea agreement 
not immediately appealable under collateral order doctrine); United States v. Wright, 622 F.2d 792, 
793-94 (5th Cir. 1980) (denial of motion to dismiss indictment on ground that prosecutorial overreach
ing caused prior mistrial not appealable under Cohen doctrine; alleged due process violation curable at 
upcoming trial and reviewable after final judgment).

2579. See. eg.. Abney v. United States, 431 U.S. 651, 657 (1977) (delay and disruption of interlocu
tory appeals inimical to effective and fair administration of criminal law); United States v. Gamer. 632 
F.2d 758, 761 (9th Cir. 1980) (adherence to rule of finality particularly stringent in criminal prosecu
tions); United States v. Eggert, 624 F.2d 973, 974 (10th Cir. 1980) (per curiam) (piecemeal appeals 
disfavored in criminal cases).

2580. See Stack v. Boyle, 342 U.S. 1, 12 (1951) (Jackson, J., concurring) (interlocutory review neces
sary to preserve defendant’s protection against excessive bail); United States v. Deutsch. 599 F.2d 46. 48 
(5th Cir.) (order granting motion to strike appointment of counsel immediately reviewable in order to 
preserve right to counsel), cert. denied, 444 U.S. 935 (1979); cf. Ray v. Robinson, 640 F.2d 474, Alb-ll 
(3d Cir. 1981) (order denying appointed counsel for prisoners in civil rights action immediately appeal
able under Cohen doctrine).

2581. Abney v. United States, 431 U.S. 651, 659, 662 (1977); see United States v. Rey, 641 F.2d 222, 
226 (5th Cir 1981) (denial of motion to dismiss alleging that prior determination of insufficient evi
dence resulting in acquittal applies to remaining related count raises double jeopardy issue and is im
mediately appealable); United States v. Gamer, 632 F.2d 758, 760 (9th Cir. 1980) (denial of motion to 
dismiss on double jeopardy grounds immediately appealable under Abney)-, United States v. Wright, 
622 F.2d 792, 793 (5th Cir. 1980) (same); United States v. Calderon, 618 F.2d 88, 89 (9th Cir 1980) 
(same). The Ninth Circuit has extended its Abney jurisdiction to denials of dismissal motions alleging 
either selective or vindictive prosecution. United States v. Wilson, 639 F.2d 500, 502 (9th Cir 1981) 
(selective prosecution); United States v. Burt, 619 F.2d 831, 835 (9th Cir. 1980) (vindictive prosecution); 
United States v. Griffin, 617 F.2d 1342, 1345-46 (9th Cir. 1980) (same).

Appellate courts approach Abney appeals with a significant degree of circumspection, using summary 
procedures to minimize trial court disruptions. See Abney v. United States, 431 U.S. 651, 662 n.8 
(1977) (courts of appeals should use supervisory powers to establish summary procedures and calendars 
to filter out frivolous interlocutory double jeopardy claims); United States v. Miranda-Parra. 637 F.2d 
610, 612-13 (9th Cir. 1980) (per curiam) (general circuit procedure for emergency consideration of 
appeals proper for Abney appeal when government seeks to join appellant and codefendant at retrial 
and codefendant’s retrial set for week after submission of appeal).

Pursuant to a specific admonition by the Abney Court, appellate courts reject pendent jurisdiction 

Appellate courts generally apply the Cohen criteria rigorously in criminal 
cases.2578 This manifests the traditional judicial antipathy toward piecemeal 
litigation of criminal cases and upholds the integrity of the section 1291 finality 
requirement.2579 Nevertheless, because interlocutory review may present the 
only timely appellate opportunity to vindicate a defendant’s constitutional pro
tections,2580 recent Supreme Court decisions permit review under the Cohen 
doctrine of orders denying dismissal motions based on the double jeopardy2581 
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or speech and debate2582 clauses. In such cases, application of the Cohen doc
trine preserves the only timely opportunity to vindicate a defendant’s right not 
to be tried.2583 This term the Third and Ninth Circuits found this reasoning 
inapplicable to dismissal motions based on alleged grand jury irregulari
ties.2584 Previously, the Supreme Court had reached the same conclusion re
garding speedy trial claims.2585 2586

over interlocutory claims that do not independently meet the Cohen criteria but are brought in conjunc
tion with claims of double jeopardy. Abney v. United States, 431 U.S. at 662-63; see United States v. 
Gamer, 632 F.2d 758, 760, 764-65 (9th Cir. 1980) (denial of motion to dismiss indictment on double 
jeopardy ground immediately appealable under Abney, pendent claim of grand jury irregularities not 
immediately appealable because fails to meet Cohen criteria); United States v. Wright, 622 F.2d 792, 
793-94 (5th Cir 1980) (alleged prosecutorial misconduct reviewable as it relates to double jeopardy 
claim but not as independent ground for dismissal motion). Similarly, appellate courts look behind the 
form of an interlocutory double jeopardy claim to determine whether its substance falls within the 
Abney doctrine. See United States v. Rey, 641 F.2d 222, 224-26 (5th Cir. 1981) (declining to review 
motion to dismiss alleging double jeopardy because defendant actually seeking review of motion to 
acquit; motion not appealable under Abney or independently reviewable under Cohen), United States 
v. Becton, 632 F.2d 1294, 1295-97 (5th Cir. 1980) (declining to review motion to dismiss indictment on 
double jeopardy ground because defendant actually seeks review of motion to acquit); cf. United States 
v. Barham, 625 F.2d 1221, 1223 (5th Cir. 1980) (dismissal of double jeopardy claim as frivolous in 
earlier Abney appeal is adjudication on merits and precludes redetermination).

2582. Helstoski v. Meanor, 442 U.S. 500, 508 (1979). In Helstoski, the Court applied the collateral 
order doctrine to speech and debate clause claims and found them collateral to the merits and effec
tively unreviewable on appeal from final judgment. Id; see United States v. Murphy, 642 F.2d 699, 700 
(2d Cir. 1980) (per curiam) (denial of motion to dismiss indictment on speech and debate clause ground 
immediately appealable under Helstoski)', cf. United States v. Myers, 635 F.2d 932, 935-36 (2d Cir.) 
(denial of motion to dismiss indictment of congressman on ground that prosecution barred by separa
tion of powers immediately appealable under Cohen and Helstoski), cert, denied, 449 U.S. 956 (1980).

2583. In Abney v. United States, 431 U.S. 651 (1977), the Supreme Court reasoned that the double 
jeopardy clause protected against prosecution, and that vindication of a valid claim of double jeopardy 
after final judgment would not effectuate the intent of the clause. Id. at 660-62. The Court applied this 
same reasoning to claims arising under the speech and debate clause in Helstoski v. Meanor, 442 U.S. 
500, 507-08 (1979).

2584. See In re Grand Jury Proceedings (Johanson v. Van Artsdalen), 632 F.2d 1033, 1038-39 (3d 
Cir. 1980) (denial of motion for preindictment evidentiary hearing on alleged irregularities in grand 
jury proceedings not immediately appealable under Cohen or Abney)', United States v. Gamer, 632 
F.2d 758, 765-66 (9th Cir. 1980) (denial of motion to dismiss indictment because of grand jury irregu
larities not immediately appealable under Cohen or Abney) In discussing the need for interlocutory 
review to vindicate a constitutional protection, the Garner court conceded the “superficial attractive
ness” of the analogy between the right not to be “subject” to double jeopardy and the right not to be 
“held to answer” for a crime without a proper grand jury indictment. Id. at 765. The court, however, 
based its holding on pragmatic grounds, id. at 758, concluding that application of the Cohen doctrine to 
allegations of grand jury irregularities would make pretrial appeals the rule rather than the exception in 
criminal cases, thereby “creating chaos” in the criminal justice system. Id. at 765-66.

2585. United States v. MacDonald, 435 U.S. 850, 858-61 (1978) (denial of motion to dismiss on 
speedy trial claim not immediately appealable under Cohen doctrine; speedy trial clause does not en
compass right not to be tried).

2586. 247 U.S. 7 (1918).
2587. See id. at 12-13 (order sustaining U.S. Attorney’s request in grand jury investigation for court- 

impounded privileged information that appellant previously filed in civil action immediately appeala
ble); In re Berkley & Co., 629 F.2d 548, 551 -52 (8th Cir. 1980) (order requiring disclosure to grand jury 
of documents in government’s possession that appellant claims privileged equivalent to denial of mo
tion to quash subpoena and immediately appealable under Perlman)', cf. In re Grand Jury Empanelled 
Aug. 14, 1979, 638 F.2d 1235, 1236-37 (3d Cir. 1981) (Perlman inapplicable to review of legal effect of 
subpoena on corporation’s disclosure obligations under Fair Credit Reporting Act, 15 U.S.C. § 1681(b) 
(1976), when corporation is subpoenaed party).

In Perlman v. United States2SSb the Supreme Court articulated a doctrine 
that is analogous to the one pronounced in Cohen, and which permits immedi
ate appeal by an interested third party from an order directing another party to 
comply with a subpoena.2587 Denial of a motion to quash a subpoena nor
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mally may not be appealed immediately because the order does not meet the 
finality requirement of section 1291.2588 Review of a subpoena’s validity oc
curs only when a subpoenaed party receives and appeals a contempt citation 
for failure to comply with the subpoena.2589 Paralleling the reasoning of Co
hen and its progeny, the Perlman doctrine preserves the only timely appellate 
opportunity to vindicate an interested third party’s right to quash a subpoena 
if, as expected, the subpoenaed party refuses to suffer the risks of a contempt 
citation for the benefit of the third party.2590 Last term, in In re Oberkoet
ter?*9' the First Circuit departed from the longstanding Perlman doctrine.2592 
The court refused to allow a third party asserting the attorney-client privilege 
to appeal from a subpoena ordering his attorney to testify before a grand 
jury.2593 This term, in In re Grand Jury Proceedings (Fine)?*9* the Fifth Cir
cuit, under circumstances identical to those in Oberkoetter, refused to follow 
Oberkoetter and invoked the Perlman doctrine.2595

A deeply rooted common law policy, followed by the federal judiciary, pro
hibits government appeals in criminal cases unless expressly authorized by 
statute.2596 Consequently, the grant of general appellate jurisdiction in section 
12912597 does not apply to appeals by the United States.2598 Jurisdiction over 
appeals by the federal government is based exclusively on the Criminal Ap
peals Act.2599 The Act is designed to eliminate this common law restriction

2588. See Cobbledick v. United States, 309 U.S. 323, 327-28 (1940) (denial of motion td quash sub
poena not appealable as final order under § 1291; requiring contempt citation as prerequisite for final
ity safeguards grand jury from disruption of appellate review).

2589. See United States v. Feeney, 641 F.2d 821, 824 (10th Cir. 1981) (contempt only action subpoe
naed party may take to challenge validity of subpoena; irrelevant that subpoenaed party is third-party 
intervenor in criminal case); In re Grand Jury Empanelled Aug. 14, 1979, 638 F.2d 1235, 1236-37 (3d 
Cir. 1981) (contempt citation only action subpoenaed party may take to challange validity of subpoena; 
irrelevant that subpoena may conflict with corporation’s other legal obligations). But cf. Socialist 
Workers Party v. Grubisic, 604 F.2d 1005, 1007-08 (7th Cir. 1979) (per curiam) (order directing non- 
party state’s attorney to produce state grand jury testimony to federal court plaintiffs appealable under 
Cohen doctrine).

2590. See Perlman v. United States, 247 U.S. 7, 12-13 (1918) (nonsubpoenaed appellant would be 
powerless to avert mischief of subpoena without immediate review).

2591. 612 F.2d 15 (1st Cir. 1980).
2592. Id at 18.
2593. Id. Distinguishing the facts of Perlman, when the government was the subpoenaed party, the 

Oberkoetter court reasoned that the attorney-client relationship alleviated the need for an immediate 
appeal. The court argued that a “stout-hearted” attorney might be willing to risk a contempt citation to 
protect his client’s interest. Id. The Oberkoetter court expressed confidence that the Supreme Court 
ultimately would overrule Perlman, but it conceded the continued validity of Perlman for assertions of 
constitutional privilege. Id.

2594. 641 F.2d 199 (5th Cir. 1981).
2595. Id at 202-03. The Fine court did not find persuasive the Oberkoetter court’s distinction be

tween the willingness of an attorney to face contempt charges for a client and the willingness of any 
other subpoenaed party to face contempt charges for a third party. Id. at 202-03.

2596. See Arizona v. Manypenny, 101 S. Ct. 1657, 1666 (1981) (American common law policy 
against appeals by government unless expressly authorized by statute reflects need for limits on 
prosecutorial power).

2597. See note 2573 supra (quoting § 1291).
2598. Arizona v. Manypenny, 101 S. Ct. 1657, 1666-67 (1981); Territory of Guam v. Okada, 642 

F.2d 287, 288-89 (9th Cir. 1981) (section 1291 does not empower court of appeals to review appeal by 
territorial government when appeal not authorized by statute).

2599. 18 U.S.C. § 3731 (1976). The Act provides in relevant part:

In a criminal case an appeal by the United States shall lie to a court of appeals from a deci
sion, judgment, or order of a district court dismissing an indictment or information as to any 
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and to facilitate appeals by the United States.* 2600 To effectuate these purposes, 
Congress included express language in the Act requiring the courts to construe 
its provisions liberally.2601 Thus, except for the restrictions imposed by the 
Act, the constitutional prohibition against double jeopardy is the only remain
ing limitation on government appeals.2602 Because the double jeopardy clause 
prevents retrial of an acquitted defendant, the government cannot appeal from 
a judgment of acquittal even though erroneous legal rulings underlie the ac
quittal.2603 If the defendant’s acquittal follows a jury’s guilty verdict, however, 
the government may appeal because reversal of the judgment merely would 
reinstate the jury’s verdict.2604

one or more counts, except that no appeal shall lie where the double jeopardy clause of the 
United States Constitution prohibits further prosecution.
An appeal by the United States shall lie to a court of appeals from a decision or order of a 
district courts [sic] suppressing or excluding evidence or requiring the return of seized prop
erty in a criminal proceeding, not made after the defendant has been put in jeopardy and 
before the verdict or finding on an indictment or information, if the United States attorney 
certifies to the district court that the appeal is not taken for purpose of delay and that the 
evidence is a substantial proof of a fact material in the proceeding.

Id.
This term the Fifth Circuit reviewed under the Criminal Appeals Act an interlocutory appeal from a 

ruling after a James hearing, which is held out of the presence of the jury in order to determine whether 
an extra-judicial statement by one coconspirator is admissible against another. United States v. Perry. 
624 F.2d 29, 30 (5th Cir. 1980).

2600. See United States v. Wilson, 420 U.S. 332, 337-39 (1975) (Congress intended Criminal Appeals 
Act to remove all statutory barriers to government appeals).

2601. 18 U.S.C. § 3731 (1976) (Act “shall be liberally construed to effectuate its purposes”); see 
United States v. Leonard, 639 F.2d 101, 105-06 (2d Cir. 1981) (section 3731 appeal reviewable despite 
government’s technical noncompliance with circuit procedure); United States v. Humphries, 636 F.2d 
1172, 1174-77 (9th Cir. 1980) (section 3731 appeal reviewable despite technical defect in form of gov
ernment’s suppression motion); United States v. Hetrick, 627 F.2d 1007, 1010 (9th Cir. 1980) (order 
reducing sentence appealable under § 3731 although not listed in statute); United States v. Horowitz, 
622 F.2d 1101, 1104-05 (2d Cir. 1980) (liberally construing § 3731 to allow appeal from conditional 
suppression order reviewable when government and district court on collision course over immuniza
tion of defense witnesses).

2602. United States v. Wilson, 420 U.S. 332, 337-38 (1975).
2603. See Sanabria v. United States, 437 U.S. 54, 69 (1978) (double jeopardy clause bars retrial even 

though acquittal result of erroneous evidentiary ruling); Fong Foo v. United States, 369 U.S. 141, 143 
(1962) (per curiam) (double jeopardy clause bars retrial even though trial court lacked power to direct 
judgment of acquittal). But cf. United States v. Scott, 437 U.S. 82, 101 (1978) (government appeal not 
barred when acquittal based on defendant’s motion for dismissal prior to court’s determination of guilt 
or innocence).

2604. See United States v. Scott, 437 U.S. 82, 91 (1978) (government appeal permitted if reversal 
would not require new trial); United States v. Steed, 646 F.2d 136, 137-38 (4th Cir 1981) (government 
appeal permissible from post-verdict judgment of acquittal based on insufficiency of evidence).

2605. 18 U.S.C. § 3731 (1976); see note 2599 supra (quoting Criminal Appeals Act).
2606. 101 S. Ct. 1657 (1981).
2607. Id. at 1668. In Manypenny the state charged a federal border patrolman with assault with a 

deadly weapon. The defendant removed the case to federal court pursuant to 28 U.S.C. § 1442(a)(1) 
(1976). The district court granted the defendant a post-verdict judgment of acquittal from which the 
state appealed. 101 S. Ct. at 1661. State law authorized prosecution appeals by certiorari from such 
orders. Id. at 1663.

The Criminal Appeals Act explicitly authorizes appeals only by the United 
States.2605 This term, in Arizona v. Manypenny,2606 the Supreme Court held 
that in a criminal proceeding removed to federal court a state may appeal an 
adverse judgment under section 1291 if state law authorizes appeal.2607 Rea
soning that removal of a case does not alter the specific authority to appeal 
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conferred by state law,2608 the Manypenny Court rejected an argument that the 
exercise of federal appellate jurisdiction required express congressional au
thorization beyond section 1291.2609 Although declining to reach the ques
tion,2610 the Court commented unfavorably on the notion that the Criminal 
Appeals Act authorizes appeals by a state government after removal.2611

In addition to substantive jurisdictional requirements, certain procedural 
rules may determine whether a court will review the merits of an appeal. For 
example, rule 4(b) of the Federal Rules of Appellate Procedure requires a de
fendant to file a notice of appeal within ten days after a challenged judgment 
or order.2612 The corresponding period for the government is thirty days.2613 
Rule 4(b) also provides, however, that the trial court may extend a party’s 
filing period for up to thirty additional days upon a showing of excusable ne
glect.2614 Standing,2615 mootness,2616 and individual circuit procedures2617

2608. 101 S. Ct. at 1664. The Court said that removal jurisdiction under 28 U.S.C. § 1442(a) is a 
"purely derivative form of jurisdiction” that neither affects the rights of the parties nor alters the under
lying law to be applied. The Court explained that the statute’s purpose, to provide a federal forum free 
from local prejudice against a federal officer, is vindicated once removal takes place. Id. The Court 
concluded that diminution of a state’s appellate rights solely because of removal does not serve the ends 
of the statute. Id. at 1665.

2609. Id at 1667-68. The Court distinguished the reach of section 1291 over criminal appeals by the 
federal government from its reach in a removal situation. In the federal context, section 1291 fails to 
meet the requirement that a prosecutorial appeal be authorized by the same sovereign sponsoring the 
appeal. Id; see notes 2596-98 supra and accompanying text (discussing policy disfavoring government 
appeals in criminal cases). In the case of removal, state law may meet this requirement; as it did in 
Manypenny. 101 S. Ct. at 1667-68. The Court concluded that the broad jurisdictional grant of section 
1291 and specific authorization by state law together permit appellate review of a state's appeal in a 
removal situation. Id at 1668.

2610. 101 S. Ct. at 1665 n.18.
2611. Id (proper respect for state’s interest in enforcing own criminal laws, explicit language of 

Criminal Appeals Act, and inhibition of removal right should state law fail to authorize appellate rights 
of Criminal Appeals Act suggest that Criminal Appeals Act does not apply to states). Justice Stevens 
wrote separately to emphasize that Manypenny “lends no support to an argument that 18 U.S.C. § 3731 
or any other federal statute would authorize an appeal by a state prosecutor.” Id. at 1669. (Stevens, J., 
concurring).

2612. Fed. R. App. P. 4(b); cf. Perez v. Wainwright, 640 F.2d 596, 598 (Sth Cir. 1981) (due proces 
requires out-of-time appeal when lawyer fails to fulfill promise to file notice of appeal). Rale 4(a) 
grants more liberal time periods for filing a notice of appeal in civil cases appealing the denial of 
habeas corpus relief. Notice of appeal from the denial of a state prisoner’s habeas petition under 28 
U.S.C. § 2254 (1976 & Supp. Ill 1979), a civil action against a state, must be filed within 30 days after 
judgment Fed R. App. P 4(a). The 60-day time limit for noticing appeals in which the United States 
is a party applies to the denial of a federal prisoner’s collateral attack on his sentence under 28 U.S.C 
§ 2255 (1976 & Supp. Ill 1979). Fed. R. App. P. 4(a).

2613. 18 U.S.C. § 3731 (1976); Fed. R. App. P. 4(b); see United States v. Sullivan, 625 F.2d 9, 11 (4th 
Cir. 1980) (30-day period for notice of government appeal from pretrial suppression order runs from 
denial of motion to reconsider, not from date of original suppression order). Section 3731 also requires 
that the appeal “be diligently prosecuted.” 18 U.S.C. § 3731 (1976). But see United States v. Hum
phries, 636 F.2d 1172, 1177 n.78 (9th Cir. 1980) (section 3731 time limitation not jurisdictional although 
appeals taken after 30-day period disfavored; late appeal permissible when no government bad faith or 
prejudice to defendant and appeal being diligently prosecuted).

2614. Fed. R. App. P. 4(b); cf. United States v. Quimby, 636 F.2d 86, 89 (5th Cir. 1981) (trial court’s 
finding of excusable neglect need not be explicit; order granting permission to appeal in formapauperis 
acceptable substitute); United States v. Ford, 627 F.2d 807, 811 (7th Cir. 1980) (appellate court need not 
remand for finding of excusable neglect when trial court’s refusal to grant extension would be abuse of 
discretion), cert, denied, 101 S. Ct. 1399 (1981).

2615. See United States v. Lanham, 631 F.2d 356, 357-58 (4th Cir. 1980) (per curiam) (appellant 
lacks standing to appeal order dismissing indictment without prejudice to government); cf. Government 
of Virgin Islands v. James, 621 F.2d 588, 589 (3d Cir. 1980) (per curiam) (dismissal of appeal proper 
when appellant is fugitive from justice).

2616. See Caltagirone v. Grant, 629 F.2d 739, 749 (2d Cir. 1980) (appeal of improper arrest under 
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also may determine reviewability of an appeal.

Concurrent Sentence Doctrine. Under the concurrent sentence doctrine,
a court may decline to review convictions under one or more counts of an 
indictment if the sentences imposed for those convictions are to be served con
currently with sentences imposed for valid or unchallenged convictions.* 2617 2618 
The doctrine is a discretionary rule of judical convenience and not a jurisdic
tional bar.2619 It does not apply when the defendant either would be 
prejudiced substantially2620 or exposed to a risk of adverse collateral conse
quences.2621 In assessing the adverse consequences that might result from ap
plication of the doctrine, courts examine a number of factors,2622 including the 
effect of an unreviewed conviction on a defendant’s eligibility for parole.2623 
Thus, a court’s decision to apply the concurrent sentence doctrine may depend 
in part on whether a parole commission generally gives equal weight to af

extradition treaty not moot although followed by proper arrest because improper arrest capable of 
repetition yet evading review); United States v. Pauline; 625 F.2d 684, 684-85 (5tn Cir. 1980) (death of 
appellant moots appeal, and when appeal is of right, abates prosecution ab initio).

2617. See United States v. Ulland, 638 F.2d 1150, 1151 (8th Cir. 1981) (per curiam) (circuit rule 
prohibits direct appeal of plea bargain agreement).

2618. See United States v. Ford, 632 F.2d 1354, 1365, 1369-70 & n.16 (9th Cir. 1980) (convictions 
under several embezzlement counts affirmed; unnecessary to review convictions on remaining embez
zlement counts when concurrent sentences imposed for all counts and no adverse collateral legal conse
quences will result), cert, denied, 101 S. Ct. 1399 (1981); United States v. Price, 623 F.2d 587, 593 (9th 
Cir.) (conviction affirmed under one count of fraud; unnecessary to review remaining counts of fraud 
when concurrent sentences imposed for all counts), cert, denied, 449 U.S. 1016 (1980)

In contrast to the general practice of declining to review convictions under the concurrent sentence 
doctrine, the District of Columbia Circuit vacates convictions on counts presenting substantial legal 
problems. See United States v. Coleman, 631 F.2d 908, 915 (D.C. Cir. 1980) (conviction for illegal 
drug sale confirmed under two counts; convictions under remaining counts vacated because of unsettled 
hearsay issue); United States v. Peters, 587 F.2d 1267, 1277 (D C. Cir. 1978) (conviction for forgery 
confirmed under two counts; conviction on remaining count vacated because of unsettled legal defini
tion of forgery employed by prosecution).

2619. Benton v. Maryland, 395 U.S. 784, 789-91 (1969). The doctrine is designed to conserve appel
late resources, Id. at 799-800 (White, J., concurring).

2620. Compare United States v. Gray, 626 F.2d 494, 500 (5th Cir. 1980) (concurrent sentence doc
trine not applicable if allegedly erroneous jury instructions on conspiracy counts tainted convictions 
under substantive counts) with id. at 501-03 (concurrent sentence doctrine applies to illegal drug impor
tation and conspiracy counts challenged on grounds of insufficient evidence when defendant concedes 
evidence sufficient for distribution count) In Gray, the defendant contended that the severity of his 
sentence for the unchallenged count was affected by his convictions under the challenged counts. Id. at 
502. He argued that this prejudice made the concurrent sentence doctrine inapplicable to the chal
lenged counts. In determining that the defendant had not met the burden of persuasion necessary to 
overcome the concurrent sentence doctrine, the court considered three factors: (1) whether the district 
court expressly considered the challenged counts in sentencing for the unchallenged count; (2) the 
length of the sentence compared to the statutory limit; and (3) the seriousness of the challenged counts 
compared to the unchallenged count. Id. at 502-03.

2621 Benton v. Maryland, 395 U.S. 784, 790 (1969). Compare United States v. Webster, 639 F.2d 
174, 182-83 (4th Cir. 1981) (conviction affirmed under felony drug distribution count; concurrent sen
tence doctrine not applicable to racketeering convictions because of potential collateral consequences, 
such as additional stigma) with United States v. Alessi, 638 F.2d 466, 476 (2d Cir. 1980) (sentencing 
under two conspiracy statutes rather than one challenged; concurrent sentence doctrine applicable 
when sentence within maximum under either statute and no collateral consequences likely).

2622. Last term, the Second Circuit identified five factors for assessing the collateral consequences of 
an unreviewed conviction: (1) the effect of the conviction on the defendant’s eligibility for parole; (2) 
the potential application of recidivist statutes; (3) the potential impeachment uses of the conviction; (4) 
the effect of the conviction on a future pardon; (5) the conviction’s stigmatizing effect. United States v. 
Vargas, 615 F.2d 952, 959-60 (2d Cir. 1980).

2623. Id. at 959.
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firmed convictions and those reversed on grounds unrelated to guilt or 
innocence.2624

Preservation of Rights For Review. A defendant preserves the right of
appellate review by making a timely and specific objection.2625 Rules gov
erning appeals from certain pretrial occurrences,2626 evidentiary rulings,2627

2624. Compare United States v. Alfrey, 612 F.2d 180, 186-87 & n.5 (5th Cir. 1980) (concurrent sen
tence doctrine applicable when reversal on grounds of improper admission of evidence not related to 
guilt or innocence and would not affect Parole Commission’s dispostion of defendant’s parole eligibil
ity) and United States v. Vasquez-Vasquez, 609 F.2d 234, 235 (5th Cir.) (per curiam) (same) with 
United States v. Vargas, 615 F.2d 952, 959 & n.2 (2d Cir. 1980) (concurrent sentence doctrine not 
applicable when facts underlying unreviewed conviction potentially relevant to Parole Commission’s 
evaluation).

2625. See United States v. LeBlanc, 612 F.2d 1012, 1013-15 (6th Cir. 1980) (objection to admission 
of prior bad acts not preserved when objection not specific and defendant’s substantial rights not af
fected); United States v. Spiegel, 604 F.2d 961, 970 (5th Cir. 1979) (objection to error not preserved 
when counsel failed to specify which portion of jury instruction contained alleged errors), cert, denied, 
446 U.S. 935 (1980); United States v. Stapleton, 600 F.2d 780, 782 (9th Cir. 1979) (objection to trial 
court's failure to prepare memorandum of agreed matters not preserved when raised on untimely post
trial motion); Fed. R. Evid. 103(a)(1) (objections to rulings admitting or excluding evidence must be 
timely and specific); cf. Fed. R. Crim. P. 30 (objections to jury instructions must be raised before jury 
retires to consider verdict).

2626. Fed. R. Crim. P 12(b), (f). Under rule 12(f), failure to raise by pretrial motion one of the 
objections listed in rule 12(b) waives the right of review by a trial or appellate court unless cause is 
shown for relief from the waiver. The first such objection is to a defect in the institution of a prosecu
tion. See United States v. Marino, 617 F.2d 76, 84 (5th Cir. 1980) (failure to inform court of pending 
motion to dismiss for preindictment delay constitutes waiver). Second, a defendant must raise a pre
trial objection to all defects in an indictment other than failure to show jurisdiction of the court or 
failure to charge an offense. Compare United States v. Alessi, 638 F.2d 466, 476 (2d Cir. 1980) (failure 
to raise pretrial objection to indictment under two conspiracy statutes rather than one waives right to 
appellate review) and United States v. Zazzara, 626 F.2d 135, 137 (9th Cir. 1980) (failure to raise 
pretrial objection to indictment on grounds of improper testimony before grand jury waives federal 
prisoner’s right to collaterally attack sentence) and United States v. Gerald, 624 F.2d 1291, 1300 (5th 
Cir. 1980) (failure to raise pretrial objection to indictment on grounds of multiplicity waives right to 
appellate review), cert, denied, 101 S. Ct. 1369 (1981) with United States v. Hart, 640 F.2d 856, 857 (6th 
Cir.) (failure to raise pretrial objection to indictment for failure to charge offense does not waive right 
to raise objection on appeal; right of review ensured by rule 12), cert, denied, 101 S. Ct. 2334 (1981) and 
United States v. Meacham, 626 F.2d 503, 509 (5th Cir. 1980) (defendant may raise failure of indictment 
to charge offense at any time during criminal proceedings; proper for appellate court to raise issue sua 
sponte). Third, a defendant must move to suppress evidence before trial. See United States v. Vas- 
quez, 638 F.2d 507, 530 n.15 (2d Cir. 1980) (failure at pretrial suppression hearing to raise illegality of 
arrest as basis for suppressing evidence waives right to appellate review); United States v. Dickinson, 
636 F.2d 219, 221 (8th Cir. 1980) (per curiam) (express disassociation from codefendants’ pretrial sup
pression motion waives right to appellate review). But cf. United States v. Cassity, 631 F.2d 461, 465- 
66 (6th Cir. 1980) (appellate review proper when defendant fails to make pretrial suppression motion 
identical to codefendant’s motion after district court denied motion as matter of law). Fourth a defend
ant must make all rule 16 discovery requests in pretrial motions. See United States v. Renfro, 620 F.2d 
497, 499-500 (5th Cir. 1980) (failure to raise pretrial objection to magistrate’s discovery ruling waives 
right to appellate review). Finally a defendant must make all rule 14 requests for severance of charges 
or defendants in a pretrial motion. Fed. R. Crim. P. 12(b)(5).

The Jury Selection and Service Act of 1968 (JSSA), 28 U.S.C. §§ 1867 (a), (e) (1976 and Supp. Ill
1979),  imposes specific limitations for challenges to the composition of the jury and the qualifications of 
jurors. Id (objection to composition of jury or legal qualification of juror must be made before voir dire 
or within seven days after basis of objection could have been discovered by defendant’s due diligence; 
statutory procedures exclusive means to object on ground that jury not in conformity with JSSA); see 
United States v. Webster, 639 F.2d 174, 180 (4th Cir. 1981) (lack of timely objection under JSSA to jury 
composition waives right to appellate review); cf. Fed. R. Crim. P. 6(b)(2) (motion to dismiss indict
ment based on grand jury array or qualification of grand juror must comply with requirements of 
JSSA).

2627. Fed. R. Evid. 103(a)(1) (objections to rulings admitting or excluding evidence must be timely 
and state specific grounds if objection not apparent from context); see United States v. LeBlanc, 612 
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and jury instructions2628 exemplify this contemporaneous objection require
ment. Contemporaneous objections promote judicial efficiency by providing 
trial courts with the opportunity to correct and avoid reversible error.2629 Al
though the timing of an objection normally determines whether a defendant 
preserved appellate review,2630 courts will permit review when a timely objec
tion would have been futile.2631 In general, however, courts employ the strin
gent plain error standard when the defendant fails to object.2632 Similarly, a 
state prisoner may not seek federal habeas review if he failed to comply with 
state contemporaneous objection rules2633 unless he shows actual prejudice 
and cause for noncompliance.2634

F.2d 1012, 1013-15 (6th Cir. 1980) (appellate review not preserved when objection to admission of prior 
bad acts not specific).

2628. Fed. R Crim. P. 30 (objection to jury instructions must be made before jury retires and specif
ically must state grounds for objection); see United States v. Wilson, 639 F.2d 314, 316 (6th Cir. 1981) 
(per curiam) (failure to raise timely objection to jury instructions waives right to appellate review); 
United States v. Rhodes, 631 F.2d 43, 45-46 (5th Cir. 1980) (failure to request cautionary jury instruc
tion waives right to appellate review); United States v. DeLucca, 630 F.2d 294, 298 (5th Cir. 1980) 
(same), cert, denied, 101 S. Ct. 1520 (1981); United States v. Enstam, 622 F.2d 857, 866 (5th Cir. 1980) 
(defendant’s objection to proper limiting instruction waives right to appellate review of arguably im
proper one), cert, denied, 101 S. Ct. 1351 (1981); cf. United States v. Gray, 626 F.2d 494, 497, 501 (5th 
Cir. 1980) (defendant who joined codefendant in objecting to jury instructions may belatedly join code
fendant’s appeal on issue; defendant who did not join in objection at trial may not appeal jury 
instructions).

2629. See United States v. Berry, 627 F.2d 193, 199 (9th Cir. 1980) (contemporaneous objections 
alert trial court to need for corrective action, caution opposing party to avoid error and misconduct, and 
prevent defendant from allowing error to go uncorrected as part of appellate strategy), cert, denied, 449 
U.S. 1113 (1981); cf. United States v. Roberts, 618 F.2d 530, 534 (9th Cir. 1980) (two objections to 
prosecutor’s closing argument brought error to trial court’s attention despite defendant’s failure to re
quest remedial instructions; court’s failure to curtail prosecutor’s actions not harmless error).

2630. See United States v. Dorr, 636 F.2d 117, 120 (5th Cir. 1981) (objecting to prosecutor’s closing 
argument in rebuttal immediately after jury retired did not prevent trial court from issuing remedial 
instructions; objection timely and proper).

2631. See United States v. Freeman, 634 F.2d 1267, 1268-69 (10th Cir. 1980) (government investiga
tor’s improper intrusion into jury room pursuant to judge’s instruction revealed to defendant after 
irrevocable harm done; lack of objection after notification of intrusion not bar to appellate review); 
United States v. Cassity, 631 F.2d 461, 465-66 (6th Cir. 1980) (codefendant’s motion to suppress denied 
as matter of law; defendant’s failure to undertake formality of identical motion not bar to appellate 
review); cf. United States v. Berry, 627 F.2d 193, 199 (9th Cir. 1980) (contemporaneous objection rule 
inapplicable when prejudice cannot be corrected or when objection would exaggerate prejudice), cert, 
denied, 449 U.S. 1113 (1981); Fed. R. Crim. P. 51 (failure to object not prejudicial when party has no 
opportunity to object)

2632. See United States v. DeLeon. 641 F.2d 330, 337 (5th Cir. 1981) (implicitly applying plain error 
standard when defendant failed to object at trial to admission of contents of bag); United States v. 
Okenfuss, 632 F.2d 483, 485 (5th Cir. 1980) (applying plain error standard when defendant failed to 
object to prosecutor's continuous misconduct); United States v. Rhodes, 631 F.2d 43, 45-46 (5th Cir.
1980) (applying plain error standard when defendant failed to request cautionary jury instruction); 
United States v. DeLucca, 630 F.2d 294, 298 (5th Cir. 1980) (same), cert, denied. 101 S. Ct. 1520 (1981); 
United States v. Berry, 627 F.2d 193, 199 (9th Cir. 1980) (applying plain error standard when defendant 
failed to object to prosecutor’s closing argument), cert, denied, 449 U.S. 1113 (1981); United States v. 
Gerald, 624 F.2d 1291, 1299-1300 (5th Cir. 1980) (applying plain error standard when defendant failed 
to object to statement by trial judge and jury instructions), cert, denied, 101 S. Ct. 1369 (1981); United 
States v. Passaro, 624 F.2d 938, 942 (9th Cir. 1980) (implicitly applying plain error standard when 
defendant failed to object to testimony by prosecution witness), cert, denied, 449 U.S. 1113 (1981); 
United States v. Holy Bear, 624 F.2d 853, 855 (8th Cir. 1980) (applying plain error standard when 
defendant failed to object to jury instructions); United States v. Brown, 616 F.2d 844. 846 (5th Cir. 
1980) (same).

2633. Wainwright v. Sykes, 433 U.S. 72, 87-91 (1977); see Williams v Zahradnick, 632 F.2d 353, 
357-60, 365 (4th Cir. 1980) (contemporaneous objection at state trial allows federal habeas relief from 
prosecutor’s unconstitutional references to postarrest silence).

2634. Wainwright v. Sykes, 433 U.S. 72, 90-91 (1977); see Tyler v. Phelps, 643 F.2d 1095, 1100-02



1981] Project: Criminal Procedure 785

Harmless and Plain Error. Once an appellate court determines that an
error occurred in the trial proceedings, it must decide whether the error is plain 
or harmless. A plain error affects a defendant’s substantial rights;* 2635 a harm
less error does not affect substantial rights.2636 If a defendant properly ob
jected below to an error that is not harmless, an appellate court will reverse his 
conviction.2637 If a defendant failed to make a proper objection, however, an 
appellate court will reverse only for plain error.2638

(5th Cir. 1981) (failure to show cause why no contemporaneous made objection at state trial bars fed
eral habeas relief from unconstitutional jury instructions).

2635. Fed. R. Crim P 52(b). The rule states: “Plain errors or defects affecting substantial rights 
may be noticed although they were not brought to the attention of the court.” Id.

2636. Fed. R Crim. P. 52(a). The rule states: “Any error, defect, irregularity or variance which 
does not affect substantial rights shall be disregarded.” Id.

2637. Id
2638. Fed. R. Crim. P. 52(b); see note 2632 supra and accompanying text (discussing application of 

plain error standard in absence of proper objection by defendant).
2639. Chapman v. California, 386 U.S. 18, 24 (1967). Compare United States v. Espinosa-Cerpa, 630 

F.2d 328, 334-35 (5th Cir. 1980) (prosecution witness’ reference to defendant’s postarrest silence harm
less beyond reasonable doubt when statement unsolicited and not highlighted, not harmful to exculpa
tory defense, followed immediately by remedial instruction, and other evidence of defendant’s guilt 
overwhelming) and United States v. Staffer, 616 F.2d 1284, 1291-92 (5th Cir.) (prosecution witness' 
reference to defendant’s postarrest silence harmless beyond reasonable doubt when evidence of guilt 
overwhelming), cert, denied, 449 U.S. 869 (1980) and Harryman v. Estelle, 616 F.2d 870, 875-78 (5th 
Cir.) (en banc) (admission of defendant’s statement taken in violation of Miranda and used prejudi
cially in prosecutor’s closing argument harmless beyond reasonable doubt when evidence of defend
ant's guilt overwhelming and statement had no effect on conduct of defense), cert, denied, 449 U.S. 860 
(1980) with Alo v. Olim, 639 F.2d 466, 468-69 (9th Cir. 1980) (impeachment of defendant with postar
rest silence not harmless beyond reasonable doubt when testimony of victim and one piece of physical 
evidence only evidence against defendant and credibility of defendant vital to defense) and United 
States v. Davis, 639 F.2d 239, 245 (5th Cir. 1981) (trial judge’s denial of defendant’s request to call two 
character witnesses to impeach credibility of key prosecution witness not harmless beyond reasonable 
doubt when prosecution witness’ testimony crucial element in case) and Hendrix v. Smith, 639 F.2d 
113, 114-17 (2d Cir. 1981) (admission of codefendant’s statement in violation of confrontation right not 
harmless beyond reasonable doubt when statement only corroboration for testimony constituting sole 
evidence against defendant) and United States v. Uramoto, 638 F.2d 84, 87 (9th Cir. 1980) (curtailment 
of defendant’s cross- examination of prosecution witness not harmless beyond reasonable doubt when 
credibility of prosecution witness crucial to only issue in case) and Williams v. Zahradnick. 632 F.2d 
353, 360-65 (4th Cir. 1980) (impeachment of defendant with postarrest silence not harmless beyond 
reasonable doubt when silence used to impeach defendant’s plausible and corroborated alibi) and 
United States v. Meacham, 626 F.2d 503, 511 (5th Cir. 1980) (curtailment of defendant’s cross examina
tion of government witness not harmless beyond reasonable doubt when cross-examination crucial to 
defendant’s alibi).

2640. Chapman v. California, 386 U.S. 18, 24 (1967).
2641 See id at 23 n.8 (dictum) (admission of coerced confession, violation of right to counsel, and 

violation of right to impartial judge never harmless error); Bumpus v. Gunter, 635 F.2d 907, 909-13 (1st 
Cir 1980) (dictum) (constitutional error in reasonable doubt portion of jury charge normally requires 
reversal); cf. Harryman v. Estelle, 616 F.2d 870, 875-76 & n.12 (5th Cir.) (en banc) (voluntary state
ment obtained in violation of Miranda may be harmless error), cert, denied, 449 U.S. 860 (1980).

In determining whether an error is harmless, courts distinguish between con
stitutional and nonconstitutional errors. A constitutional error is harmless only 
if the court finds beyond a reasonable doubt that the error did not contribute to 
the conviction.2639 The beneficiary of the error bears the burden of persuading 
the court that the constitutional error is harmless.2640 Some constitutional er
rors, however, are harmful per se and always require reversal.2641 Appellate 
courts often avoid constitutional claims by ruling that an alleged error is harm
less beyond a reasonable doubt without deciding whether the underlying event 
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is a constitutional error.2642 Similarly, courts may find constitutional error in 
the aggregate effect of several errors without ruling separately on each.2643 No 
generally accepted standard for determing nonconstitutional error parallels the 
reasonable doubt standard for constitutional error. In the majority of cases 
reported this term, courts simply decided whether a nonconstitutional error 
prejudiced a defendant by its effect on the jury,2644 the defendant’s plea,2645 or

2642. See Hooper v. Perini, 641 F.2d 445, 446 (6th Cir.) (although jury instruction on affirmative 
defense may have shifted burden of proof, harmless beyond reasonable doubt because evidence of 
defendant’s guilt overwhelming), ceri, denied, 50 U.S.L.W. 3245 (U.S. Oct. 6, 1981); Nelson v. Solem, 
640 F.2d 133, 136 (8th Cir. 1981) (although jury instruction may have shifted burden of proof on 
element of crime, harmless beyond reasonable doubt because extensive evidence proved element); 
United States v. Hackett, 638 F.2d 1179, 1186 (9th Cir. 1980) (although police may have seized evidence 
unconstitutionally, harmless beyond reasonable doubt because other admissible evidence more proba
tive); United States v. Vasquez, 638 F.2d 507, 525 (2d Cir. 1980) (although police may have seized 
evidence unconstitutionally, harmless beyond reasonable doubt because other evidence of guilt over
whelming); United States v. Caro, 637 F.2d 869, 876 (2d Cir. 1981) (although use of defendant’s silence 
in prosecution's case-in-chief may have been unconstitutional, harmless beyond reasonable doubt when 
silence could have been used subsequently to impeach defendant); United States v. Gibson, 636 F.2d 
761, 763 (D.C. Cir. 1980) (although police may have seized evidence unconstitutionally, harmless be
yond reasonable doubt because evidence unrelated to offense for which defendant convicted); United 
States v. Smith, 635 F.2d 411, 414 (5th Cir. 1981) (per curiam) (although witness’ reference to defend
ant’s postarrest silence may have been unconstitutional, harmless beyond reasonable doubt because 
followed immediately by remedial instruction, poll of jurors indicated no prejudice, and other evidence 
overwhelmingly established guilt); United States v. Ferreboeuf, 632 F.2d 832, 834 (9th Cir. 1980) (al
though police may have obtained defendant’s statement in violation of Miranda, harmless beyond rea
sonable doubt because other evidence more probative), cert, denied, 101 S. Ct. 1398 (1981); Montes v. 
Jenkins, 626 F.2d 584, 588-89 (7th Cir. 1980) (although admission of codefendant’s adoption of defend
ant's confession may have been constitutional error, harmless beyond reasonable doubt because de
fendant did not repudiate own admissible confession); United States v. Passaro, 624 F.2d 938, 945 (9th 
Cir. 1980) (although prosecutor’s reference in closing argument to defendant’s postarrest silence may 
have been unconstitutional, harmless beyond reasonable doubt because isolated statement, no attempt 
to link conclusion of guilt to silence, and no substantial evidence supported acquittal), cert, denied, 449 
U.S. 1113 (1981); United States v. Stubblefield, 621 F.2d 980, 983 (9th Cir. 1980) (although in-court 
identification of defendant may have been unconstitutionally tainted, harmless beyond reasonable 
doubt because other overwhelming evidence more probative).

2643. See United States v. Bigeleisen, 625 F.2d 203, 208-210 & n.2 (8th Cir. 1980) (prosecutor’s 
failure to correct government witness’ false testimony, implied affirmation of false testimony in closing 
argument, and reference in closing argument to matters outside trial record deprived defendant of due 
process although each element considered separately might not amount to constitutional violation).

2644. Compare United States V. Patterson, 644 F.2d 890, 897-98 (1st Cir. 1981) (clerk’s usurpation of 
trial judge’s discretion by denying jury’s request for transcripts harmless error when judge would have 
done same) and id. at 899 (admission of irrelevant evidence harmless error when of negligible impor
tance during lengthy trial) and United States v. Hammond, 642 F.2d 248, 249-50 (8th Cir. 1981) (mis
statement of law by prosecutor during closing argument harmless error when potential prejudice to 
defendant cured by jury instruction) and United States v. Hart, 640 F.2d 856, 857-58 (6th Cir.) (indict
ment that failed to charge expressly all elements of crime harmless error when government proved 
required elements of crime), cert, denied, 101 S. Ct. 2334 (1981) and United States v. Ford, 632 F.2d 
1354, 1371 n.17 (9th Cir. 1980) (failure to remove severed counts from indictment taken to jury room 
harmless error when no evidence received on severed counts), cert, denied, 101 S. Ct. 1399 (1981) and 
United States v. Ferreboeuf, 632 F.2d 832, 834-35 (9th Cir. 1980) (trial judge's failure to close pretrial 
suppression hearing harmless error when only evidence at issue declared admissible at trial), cert, de
nied, 101 S. Ct. 1398 (1981) and United States v. Heller, 625 F.2d 594, 599 (5th Cir. 1980) (admission 
into evidence of false business card unrelated to crime to impeach defendant harmless error when effect 
on jury slight in view of entire trial record) and United States v. Price, 623 F.2d 587, 592-93 (9th Cir.) 
(improper comments by trial judge during examination of witness harmless error when followed by two 
cautionary jury instructions and evidence against defendant strong), cert, denied, 449 U.S. 1016 (1980) 
and United States v. Enstam, 622 F.2d 857, 870-71 (5th Cir. 1980) (arguably incorrect jury instruction 
concerning use of documentary evidence harmless error when other extensive evidence on same point 
properly presented), cert, denied, 101 S. Ct. 1351 (1981)an</Jones v. Estelle, 622 F.2d 124. 126 (5th Cir.) 
(per curiam) (arguably improper admission of three prior convictions to impeach defendant harmless 
error when four properly admitted prior convictions thoroughly impeached defendant), cert, denied, 
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the conduct of the defense.2646 Occasionally, courts articulate a standard 
pegged to a specific type of error.2647

Harmless error determinations, in both the constitutional and nonconstitu
tional context, reflect a policy against rigidity and overly strict adherence to 
stare decisis.2648 A reviewing court, therefore, assesses the harmful effects of

449 U.S. 996 (1980) and United States v. Burgin, 621 F.2d 1352, 1358 (5th Cir.) (trial judge's prejudicial 
interpretation of evidence harmless error when comment brief and immediately followed by remedial 
jury instruction), cert, denied, 449 U.S. 1015 (1980) with United States v. Dorr, 636 F.2d 117, 121 (5th 
Cir. 1981) (prosecutor’s impermissible attempt in closing argument to bolster testimony of only witness 
implicating defendant prejudicial because evidence less than overwhelming and trial judge refused to 
give remedial instruction) and United States v. Seelig, 622 F.2d 207, 215-16 (6th Cir.) (admission of 
sales comparison chart not based on trial exhibits to prove element of crime prejudicial because invited 
jury to make inference unsupported by evidence), cert, denied, 449 U.S. 869 (1980) and United States v 
Whitaker. 619 F.2d 1142, 1147-48 (5th Cir. 1980) (admission of inflammatory irrelevant evidence to 
bolster credibility of two key government witnesses prejudicial when evidence implicated defendant in 
another crime and credibility of government witnesses had been substantially impeached) and United 
States v. Roberts, 618 F.2d 530, 534-35 (9th Cir. 1980) (reference by prosecutor to matters outside 
record to bolster witness' credibility prejudicial when government’s case weak and depended on wit
ness’ credibility).

2645. See United States v. Law, 633 F.2d 1156, 1157 (5th Cir. 1981) (per curiam) (district judge’s 
failure to give rule 11 perjury warning and make specific rule 11 inquiries not prejudicial when defend
ant not prosecuted for perjury); United States v. Almaguer, 632 F.2d 1265, 1266-67 (5th Cir. 1980) (per 
curiam) (same).

2646. Compare United States v. Smith, 638 F.2d 131, 134 (9th Cir. 1981) (exclusion of psychiatric 
testimony on weight to be accorded defendant’s confession harmless error when other evidence of guilt 
overwhelming) and United States v. Ford, 632 F.2d 1354, 1378-79 (9th Cir. 1980) (defendant’s absence 
when witness' testimony read back to jury not prejudicial because codefendant did not object to reading 
and defendant present and did not object during original testimony), cert, denied, 101 S. Ct. 1399 (1981) 
and United Slates v. DeWeese, 632 F.2d 1267, 1272-73 (5th Cir. 1980) (government’s failure to provide 
witness list pursuant to pretrial order inexcusable but not prejudicial) and United States v. Rhodes, 631 
F.2d 43. 44-45 (5th Cir. 1980) (trial judge’s failure to rule on acquittal motion at end of government’s 
case in violation of circuit rule not prejudicial because appellate review of sufficiency of evidence lim
ited to government’s case-in-chief) and United States v. Deggendorf, 626 F.2d 47, 53-54 (8th Cir.) (trial 
judge’s failure to await end of all evidence before ruling on admissibility of hearsay in violation of 
circuit rule not prejudicial because court made all requisite findings), cert, denied, 449 U.S. 986 (1980) 
and United States v. Hozian, 622 F.2d 439, 441-42 (9th Cir. 1980) (government’s failure to retain and 
turn over potentially discoverable booking sheet not prejudicial because information on booking sheet 
added nothing to government’s case) with United States v. Armstrong, 621 F.2d 951, 953 (9th Cir. 1980) 
(exclusion of testimony supporting defendant’s alibi prejudicial when defense based largely on alibis).

2647. See United States v. Ford, 632 F.2d 1354, 1381 & n.29 (9th Cir. 1980) (several argumentative 
prosecutorial comments during lengthy trial proceedings harmless because defendant not deprived of 
fair trial), cert, denied, 101 S. Ct. 1399 (1981); id. at 1379 n.28 (government bears burden of proving 
defendant's involuntary absence from trial proceeding harmless error only when absence presents rea
sonable possibility of prejudice); United States v. Peters, 625 F.2d 366, 371 (10th Cir. 1981) (strict 
harmless error analysis required for government's alleged violation of Jencks Act); United States v. 
Martorano, 620 F.2d 912, 916-19 (1st Cir.) (en banc) (government must show more likely than not that 
no prejudice stemmed from district court’s failure to follow circuit rule requiring warning of potential 
conflict in joint representation; failure to give warning harmless because alternative defense strategy 
would have equally benefited or harmed jointly represented defendants), cert, denied, 449 U.S. 952 
(1980).

Last term, the Fourth and Sixth Circuits reached conflicting decisions regarding whether harmless 
error review applies to misjoinder under rule 8(b) of the Federal Rules of Criminal Procedure. Fed. R. 
Crim. P. 8(b) (joinder of defendants participating in same act or transaction or series of acts or transac
tions constituting offense or offenses permissible). Compare United States v. Seidel, 620 F.2d 1006. 
1008, 1011 (4th Cir. 1980) (errors involving misjoinder subject to harmless error review; misjoinder 
harmless because all evidence admitted at trial would have been admissible if trials had been separate) 
with United States v. Sutton, 605 F.2d 260, 271-72 (6th Cir. 1979) (misjoinder always prejudicial and 
per se ground for reversal; prejudice from evidentiary spillover or transference of guilt inheres in any 
misjoinder).

2648. See Kotteakos v. United States, 328 U.S. 750, 762 (1946) (harmless error judgment must be 
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an error in light of the properly admitted evidence supporting the verdict.* 2649 
Courts frequently find errors harmless when admissible evidence overwhelm
ingly establishes the defendant’s guilt2650 or outweighs the particular prejudice 
attributed to an error.2651 Conversely, courts rarely find errors harmless when 
the evidence against the defendant is less than overwhelming2652 or when the 

influenced by examination of proceedings in their entirety and tempered, but not rigidly governed, by 
stare decisis); United States v. Whitaker, 619 F.2d 1142, 1147 (5th Cir. 1980) (same).

2649. See Williams v. Zahradnick, 632 F.2d 353, 361 (4th Cir. 1980) (harmless error determination 
reached after weighing prejudicial effect of improper evidence against probative value of properly ad
mitted evidence); Harryman v. Estelle, 616 F.2d 870, 876 (5th Cir.) (en banc) (same), cert. denied, 449 
U.S 860 (1980). But see id. at 883, 884-87 (Clark, J„ concurring in part, dissenting in part) (proper 
reading of Supreme Court cases shows harmless error determinations based on whether objectionable 
evidence alone might have contributed to conviction regardless of strength of properly admitted 
evidence).

2650. See Hooper v. Perini, 641 F.2d 445, 446 (6th Cir.) (although jury instruction may have shifted 
burden of proof to defendant to prove self-defense, harmless error beyond reasonable doubt because 
evidence of defendant’s guilt overwhelming), cert, denied, 50 U.S.L.W. 3245 (U.S. Oct. 6. 1981); United 
States v. Vasquez, 638 F.2d 507, 525 (2d Cir. 1980) (although police may have seized evidence unconsti
tutionally, harmless error beyond reasonable doubt because other evidence of guilt overwhelming); 
United States v. Smith, 638 F.2d 131, 134 (9th Cir. 1981) (although psychiatric testimony on weight to 
accord defendant's confession improperly excluded, harmless error because evidence of guilt over
whelming); United States v. Smith, 635 F.2d 411, 414 (5th Cir. 1981) (per curiam) (although witness’ 
reference to defendant’s postarrest silence may have been unconstitutional, harmless error beyond rea
sonable doubt because other evidence of guilt overwhelming); United States v. Espinosa-Cerpa, 630 
F.2d 328, 334-35 (5th Cir. 1980) (same); United States v. Passaro, 624 F.2d 938, 945 (9th Cir. 1980) 
(although prosecutor’s reference to defendant’s failure to testify may have been unconstitutional, harm
less error beyond reasonable doubt because no substantial evidence supported acquittal), cert, denied, 
449 U.S. 1113 (1981); United States v. Price, 623 F.2d 587, 592-93 (9th Cir.), (although trial judge's 
comments during examination of witness may have been improper, harmless error because evidence 
against defendant strong), cert, denied, 449 U.S. 1016 (1980); United States v. Staller, 616 F.2d 1284. 
1291-92 (5th Cir.) (although prosecution witness’ reference to defendant’s postarrest silence may have 
been unconstitutional, harmless error beyond reasonable doubt because evidence of guilt overwhelm
ing), cert, denied, 449 U.S. 869 (1980); Harryman v. Estelle, 616 F.2d 870, 875-77 (5th Cir.) (en banc) 
(although admission of defendant’s statement may have violated Miranda, harmless error beyond rea
sonable doubt because physical evidence of defendant’s guilt overwhelming), cert, denied, 449 U.S 860 
(1980).

2651. See Nelson v. Solem, 640 F.2d 133, 135-36 (8th Cir 1981) (although jury instruction may have 
shifted burden of proof on premeditation, harmless error beyond reasonable doubt because extensive 
evidence proved premeditation); United States v. Hackett, 638 F.2d 1179, 1186 (9th Cir. 1980) (al
though police may have seized evidence unconstitutionally, harmless error beyond reasonable doubt 
because clearly admissible evidence more probative); United States v. Ferreboeuf, 632 F.2d 832, 834 
(9th Cir. 1980) (although defendant’s statement may have been obtained in violation of Miranda, harm
less error beyond reasonable doubt because other evidence equally probative), cert, denied, 101 S Ct. 
1398 (1981); Jones v. Estelle, 622 F.2d 124, 126 (5th Cir.) (per curiam) (although trial judge may have 
improperly admitted three prior convictions to impeach defendant, harmless error because four other 
properly admitted prior convictions thoroughly impeached defendant), cert, denied, 449 U.S. 996 
(1980); United States v. Stubblefield, 621 F.2d 980, 983 (9th Cir. 1980) (although in-court identification 
of defendant may have been unconstitutional, harmless error beyond reasonable doubt because other 
evidence more probative); United States v. Alsobrook, 620 F.2d 139, 143-44 (6th Cir.) (improper jury 
charge that constructive knowledge sufficient to convict harmless error when overwhelming evidence of 
actual knowledge), cert, denied, 449 U.S. 843 (1980).

2652. See Alo v. Olim, 639 F.2d 466, 469 (9th Cir. 1980) (impeachment of defendant with postarrest 
silence not harmless error beyond reasonable doubt when testimony of victim and one piece of physical 
evidence only other evidence against defendant); Hendrix v. Smith. 639 F.2d 113, 114-117 (2d Cir.
1981) (admission of codefendant’s statement in violation of sixth amendment right to confrontation not 
harmless error beyond reasonable doubt when codefendant’s statement corroborated testimony of felon 
victim and victim’s testimony only evidence against defendant); United States v. Dorr, 636 F.2d 117, 
121 (5th Cir. 1981) (prosecutor’s improper bolstering of witness’ testimony in closing argument not 
harmless error when witness only one who implicated defendant); Williams v. Zahradnick, 632 F.2d 
353, 362 n.15 (4th Cir. 1980) (prosecutor’s reference to defendant’s postarrest silence not harmless error 
beyond reasonable doubt, in part, because evidence against defendant less than overwhelming); United 
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error affects a crucial element of the case.2653 Reviewing courts also consider 
whether an error was inadvertent2654 or whether the trial judge minimized the 
effect of an error by giving remedial instructions.2655

States v. Roberts, 618 F.2d 530, 534-35 (9th Cir. 1980) (impermissible reference by prosecutor to evi
dence outside record to bolster witness’ credibility not harmless error when government's case weak).

2653. See United States v. Davis, 639 F.2d 239, 245 (5th Cir. 1981) (trial judge’s denial of defend
ant’s request to call character witnesses to impeach prosecution witness not harmless error beyond 
reasonable doubt when prosecution witness' testimony central to prosecution’s case and jury’s percep
tion of credibility); United States v. Uramoto, 638 F.2d 84, 87 (9th Cir. 1980) (curtailment of defend
ant’s cross-examination of prosecution witness not harmless error beyond reasonable doubt when, 
despite strong prosecution case, credibility of prosecution witness crucial to only issue in case and at 
heart of defense); United States v. Sutton, 636 F.2d 96, 97-98 (5th Cir. 1981) (jury charge in conspiracy 
case that may have shifted burden of proof to defendant reversible error when only evidence of conspir
acy inferential); Williams v. Zahradnick, 632 F.2d 353, 360-65 (4th Cir. 1980) (unconstitutional use of 
defendant’s postarrest silence to impeach his plausible and corroborated alibi not harmless error be
yond reasonable doubt despite sufficiency of other evidence to sustain conviction); United States v. 
Meacham. 626 F.2d 503, 510-11 (5th Cir. 1980) (curtailment of defendant’s cross-examination of prose
cution witness not harmless error beyond reasonable doubt when cross-examination crucial to defend
ant’s alibi); United States v. Bigeleisen, 625 F.2d 203, 208-09 (8th Cir. 1980) (prosecutor’s failure to 
correct false testimony of key government witness not harmless error beyond reasonable doubt when 
credibility of witness linchpin in government’s case); United States v. Seelig, 622 F.2d 207, 215-16 (6th 
Cir.) (improper admission of sales comparison chart unsupported by factual background not harmless 
error when prosecutor used chart to prove element of crime), cert, denied, 449 U.S. 869 (1980); United 
States v Armstrong, 621 F.2d 951, 953 (9th Cir. 1980) (exclusion of testimony supporting defendant’s 
alibi not harmless error when defense based largely on alibi); United States v. Whitaker, 619 F.2d 1142, 
1147-48 (5th Cir. 1980) (admission of irrelevant evidence to bolster government witnesses’ credibility 
not harmless error when witnesses’ credibility key to case).

2654. See United States v. Espinosa-Cerpa, 630 F.2d 328, 334-35 (5th Cir. 1980) (prosecution wit
ness' reference to defendant’s postarrest silence that was neither solicited nor highlighted by prosecutor 
harmless error beyond reasonable doubt); United States v. Dolby, 598 F.2d 1137, 1142 (8th Cir 1979) 
(reference to defendant’s prior criminal record harmless error when reference inadvertent). But see 
United States v. Staller, 616 F.2d 1284, 1291 (5th Cir.) (inadvertence of government witness’ unconsti
tutional reference to defendant’s postarrest silence irrelevant in determining whether error harmless 
beyond reasonable doubt), cert, denied, 449 U.S. 869 (1980).

2655. See United States v. Hammond, 642 F.2d 248, 249-50 (8th Cir. 1981) (prosecutor’s misstate
ment of law in closing argument harmless error when followed by admonition from judge and remedial 
jury instruction); United States v. Smith, 635 F.2d 411,414 (5th Cir. 1981) (per curiam) (witness’ uncon
stitutional reference to defendant’s postarrest silence harmless error beyond reasonable doubt because 
immediately followed by remedial instruction); United States v. Espinosa-Cerpa, 630 F.2d 328, 334-35 
(5th Cir. 1980) (same); United States v. Berry, 627 F.2d 193, 201 (9th Cir. 1980) (admission of irrelevant 
evidence of defendant’s other illegal ventures harmless error because judge gave remedial instruction), 
cert, denied, 449 U.S. 1113 (1981); United States v. Price, 623 F.2d 587, 592-93 (9th Cir.) (trial judge’s 
improper comments during examination of witness harmless error because judge gave two remedial 
instructions), cert, denied, 449 U.S. 1016 (1980); United States v. Burgin, 621 F.2d 1352, 1358 (5th Cir.) 
(trial judge’s potentially prejudicial comment interpreting evidence harmless error because immediately 
followed by remedial instruction), cert, denied, 449 U.S. 1015 (1980).

2656. Fed. R. Crim. P. 52(b); see United States v. Adams, 634 F.2d 830, 836, 842 (5th Cir. 1981) 
(raising sua sponte trial judge's participation in plea bargaining; participation violates Federal Rules of 
Criminal Procedure and is plain error although not necessarily prejudicial to defendant).

2657. See United States v. Berry, 627 F.2d 193, 199 & n.6 (9th Cir. 1980) (reviewing court must 
consider reasons for not objecting at trial when deciding whether to invoke plain error), cert, denied, 
449 U.S. 1113 (1981); United States v. Gerald, 624 F.2d 1291, 1300 (5th Cir. 1980) (reviewing court 
must not use plain error to eliminate requirement of Fed. R. Crim. P. 30 that objection to jury instruc
tions be timely), cert, denied, 101 S. Ct. 1369 (1981).

2658. See United States v. DeLeon, 641 F.2d 330, 337 (5th Cir. 1981) (admission of bag seized from 
coconspirators’ automobile not plain error when defendant had no legitimate expectation of privacy in 
bag); United States v. Sanders, 639 F.2d 268, 270-71 (5th Cir. 1981) (prosecution witness' mention of 
defendant’s allegedly involuntary statement at time of arrest not plain error); United States v. Sarris, 

Errors not properly objected to at trial justify reversal only if they amount to 
plain error.2656 Because courts must uphold the integrity of contemporaneous 
objection rules,2657 they are reluctant to find plain error.2658 The Fifth and 
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Ninth Circuits describe this as a miscarriage of justice standard.2659 Courts 
examine alleged plain error in light of the entire trial record.2660 When other 
evidence strongly indicates guilt, courts will not find plain error.2661 Courts 
also will not find plain error when failure to object was part of the defendant’s 
trial strategy.2662

632 F.2d 1341. 1343-44 (5th Cir. 1981) (per curiam) (judge’s failure to give cautionary jury instruction 
about value of informant’s statement not plain error); United States v. Okenfuss, 632 F.2d 483, 484-86 
(5th Cir. 1981) (prosecutor’s argumentative and disruptive behavior throughout trial not plain error); 
United States v. Rhodes, 631 F.2d 43, 45-46 (5th Cir. 1980) (judge’s failure to give cautionary instruc
tion on jury’s use of notes taken during trial not plain error); United States v. DeLucca, 630 F.2d 294, 
297-300 (5th Cir. 1980) (judge's failure to give cautionary instruction following dismissal of some code
fendants in conspiracy case not plain error), cert, denied, 101 S. Ct. 1520 (1981); United States v. Berry, 
627 F.2d 193, 198-99 (9th Cir. 1980) (prosecutor’s improper attribution of credibility to government 
witnesses prejudicial to defendant, but not plain error), cert, denied, 449 U.S. 1113 (1981); United States 
v. Gerald. 624 F.2d 1291, 1299-1300 (5th Cir. 1980) (judge’s arguably misleading statement and jury 
charge not plain error), cert. denied, 101 S. Ct. 1369 (1981); United States v. Passaro, 624 F.2d 938, 942 
(9th Cir. 1980) (admission of direct testimony of prosecution witness who invoked fifth amendment on 
cross-examination not plain error), cert, denied, 449 U.S. 1113 (1981); United States v. Holy Bear, 624 
F.2d 853, 855-56 (8th Cir. 1980) (judge’s failure to instruct jury on lesser included offense and limitation 
on defense counsel’s scope of inquiry not plain error); United States v. Provenzano, 620 F.2d 985, 999 
(3d Cir.) (failure to read witness’ cross-examination to jury after reading direct examination not plain 
error when immediately remedied), cert, denied, 449 U.S. 899 (1980); United States v. Staller, 616 F.2d 
1284, 1293-94 (5th Cir.) (judge’s failure to state clearly jury instruction regarding applicability of wit
ness’ statement to each codefendant not plain error), cert, denied, 449 U.S. 869 (1980); United States v. 
Brown, 616 F.2d 844, 847-48 (5th Cir. 1980) (judge’s failure to enumerate specifically elements of in
dictment during jury charge not plain error). But see United States v. Renteria, 625 F.2d 1279, 1282-83 
(5 th Cir. 1980) (plain error for trial judge not to hold hearing on voluntariness of confession sua sponte 
when defendant’s testimony clearly raised factual issue of voluntariness).

2659. See United States v. Berry, 627 F.2d 193, 199 (9th Cir. 1980) (reversal for plain error granted 
when necessary to prevent clear miscarriage of justice or to preserve integrity and reputation of judicial 
process), cert, denied, 449 U.S. 1113 (1981); United States v. Gerald, 624 F.2d 1291, 1299 (5th Cir. 1980) 
(reversal for plain error granted only in exceptional circumstances to avoid miscarriage of justice), cert, 
denied, 101 S. Ct. 1369 (1981).

2660. See United States v. Okenfuss, 632 F.2d 483, 485-86 (5th Cir. 1980) (plain enor determined 
from context of entire case; prosecutor’s unprofessional behavior accompanied by repeated judicial 
reprimands did not deprive defendant of fair trial); United States v. Berry, 627 F.2d 193, 198-201 & n.7 
(9th Cir. 1980) (plain error determined by reference to entire case; prosecutor’s improprieties in closing 
argument not plain error individually or collectively), cert, denied, 449 U.S. 1113 (1981); United States 
v. Holy Bear, 624 F.2d 853, 855 (8th Cir. 1980) (judge’s failure to instruct jury on lesser included offense 
not plain enor when theory of defense would not permit rational jury to convict on lesser included 
offense).

2661. See United States v. Dominguez, 615 F.2d 1093, 1096 (5th Cir. 1980) (failure to direct verdict 
for defendant on basis of insanity defense not plain error when evidence against defendant overwhelm
ing); Canal Zone v. Thrush G. (Garces), 603 F.2d 1118, 1120 (5th Cir. 1979) (per curiam) (failure to 
instruct jury that testimony of accomplice must be corroborated not plain error when other evidence 
overwhelmingly established defendant’s guilt); United States v. Giese, 597 F.2d 1170, 1199-1200 (9th 
Cir.) (prosecutor’s improper remarks about defendant’s mental health not plain error when jury would 
have found defendant guilty absent remarks), cert, denied. 444 U.S. 979 (1979).

2662. See United States v. DeLucca, 630 F.2d 294, 298-99 (5th Cir. 1980) (judge’s failure to give 
cautionary instruction following dismissal of case with respect to some codefendants not plain error 
when failure to request instruction trial tactic by defense counsel to minimize dismissal’s influence on 
jury), cert, denied, 101 S. Ct. 1520 (1981).

2663. The Constitution provides: “The Privilege of the Writ of Habeas Corpus shall not be sus
pended, unless when in Cases of Rebellion or Invasion the public Safety may require it.” U.S. Const. 
art. I, § 9, cl. 2. Courts long have recognized “the extraordinary prestige of the Great Writ . . in
Anglo-American jurisprudence.” Fay v. Noia, 372 U.S. 391, 399-400 (1963) (reviewing historical devel-

HABEAS RELIEF FOR FEDERAL PRISONERS

The Constitution expressly preserves a prisoner’s right to challenge unlawful 
confinement through writs of habeas corpus.2663 By providing prisoners with a 
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remedy for illegal detention,2664 habeas corpus relief ensures that the govern
ment is accountable to the judiciary for any denial of personal liberty.266* 
Originally, habeas petitions could challenge only the jurisdiction of a sentenc
ing court,2666 but the Supreme Court ultimately discarded this limitation.2667 
Habeas corpus is a unique writ because it provides relief to criminal defend
ants through an independent civil action.2668 In addition, habeas allows a soli
tary Supreme Court justice or circuit court judge to entertain an application 
for the writ.2669 Alternatively, a justice or circuit judge may transfer the appli
cation to the appropriate district court for disposition.2670

opment of habeas corpus relief). The federal statutes, rules, and forms applicable to habeas proceed
ings appear at 28 U.S.C. §§ 2241-2255 (1976).

2664 Fay v. Noia, 372 U.S. 391, 399-400 (1963). The writ designed to secure release from unlawful 
confinement is known technically as the Great Writ or writ of habeas corpus ad subjiciendum. See 
Stone v. Powell. 428 U.S. 465, 474-75 n.6 (1976) (habeas corpus used alone refers to common law writ 
of habeas corpus ad subjiciendum}. Ex parte Bollman, 8 U.S. (4 Cranch) 75, 95 (1807) (habeas corpus 
usually denotes “Great Writ” designed to secure release of persons illegally detained). Two other 
forms of the writ retain vitality today: habeas corpus ad prosequendum, for removing a prisoner to 
another jurisdiction for trial, and habeas corpus ad testificandum, for securing the appearance of a 
prisoner as a witness. 28 U.S.C. § 2241(c)(5) (1976).

2665. Fay v. Noia, 372 U.S. at 402.
2666. See United States v. Hayman, 342 U.S. 205, 211 (1952) (common law habeas afforded no 

remedy to petitioner convicted by court having jurisdiction).
2667. See Waley v. Johnston, 316 U.S. 101, 104-05 (1942) (per curiam) (use of writ no longer re

stricted to cases in which judgment void for lack of jurisdiction).
2668. See Townsend v. Sain, 372 U.S. 293, 311-12 (1963) (habeas tests serious claims alleging viola

tions of fundamental liberties in original civil proceeding). But cf. United States v. Gordon, 634 F.2d 
638, 639 (1st Cir. 1980) (federal habeas motion further step in criminal case), cert, denied, 50 U.S.L.W. 
3248 (U.S. Oct. 6, 1981); Section 2255 Rules, supra note 1, rule 1 note (Advisory Committee Notes) 
(legislative history supports proposition that § 2255 motion further step in movant’s criminal case 
rather than independent civil action). A motion under section 2255 technically is a motion to vacate, 
set aside, or correct a sentence and not a petition for habeas corpus. 28 U.S.C. § 2255 (1976). In section 
2255 cases the district court may apply either the Federal Rules of Criminal Procedure or the Federal 
Rules of Civil Procedure when the Section 2255 Rules do not contain an applicable provision. Section 
2255 Rules, supra note 1, rule 12.

2669. 28 U.S.C. § 2241(a) (1976).
2670. See id § 2241(b) (permitting transfer of applications to district court having jurisdiction).
2671. Section 2241(c) provides the following:

The writ of habeas corpus shall not extend to a prisoner unless—
(1) He is in custody under or by color of the authority of the United States or is committed 

for trial before some court thereof; or
(2) He is in custody for an act done or omitted in pursuance of an Act of Congress, or an 

order, process, judgment or decree of a court or judge of the United States; or
(3) He is in custody in violation of the Constitution or laws or treaties of the United States; 

or
(4) He, being a citizen of a foreign state and domiciled therein is in custody for an act done 

or omitted under any alleged right, title, authority, privilege, protection, or exemption claimed 
under the commission, order or sanction of any foreign state, or under color thereof, the valid
ity and effect of which depend upon the law of nations; or

(5) It is necessary to bring him into court to testify or for trial.

Id § 2241(c).

Jurisdiction and Venue. Section 2241 empowers federal courts to grant
writs of habeas corpus to prisoners in federal custody or whose imprisonment 
violates or conflicts with federal or international law.2671 When a federal pris
oner claims that the court imposed sentence in violation of the federal Consti
tution or laws, however, he usually may not seek a writ of habeas corpus under 
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section 2241,2672 but must move to vacate, set aside, or correct the sentence 
under section 22 5 5.2673 Section 2255 petitions may be filed at any time2674 in 
the court that sentenced the prisoner.2675 Section 2241 motions, on the other 
hand, may be filed only in the district court that has jurisdiction over the peti-

2672 Id § 2255 (prisoner authorized to attack sentence under §2255 may not seek habeas corpus 
relief under § 2241 unless § 2255 motion inadequate or ineffective to test legality of detention); see 
Johnson v. Petrovsky. 626 F.2d 72, 73 (8th Cir. 1980) (per curiam) (section 2241 habeas petition filed 
after denial of § 2255 motion dismissed because § 2255 relief not shown to be inadequate).

Under this rule, section 2241 habeas relief for federal prisoners may be available, for example, to 
challenge the legality of the terms of confinement. See, eg, Smith v. United States, 618 F.2d 507, 510 
(8th Cir. 1980) (per curiam) (challenge to parole denial inappropriate to § 2255 motion and must be 
asserted in habeas petition); Distillator v. Civiletti, 612 F.2d 194, 198 (5th Cir. 1980) (per curiam) 
(mandamus petition to recompute sentence length properly treated as habeas petition because procedu
ral delays beyond prisoner’s control caused him to serve full sentence); Brown v. United States, 610 
F.2d 672, 677 (9th Cir. 1980) (challenge to parole denial inappropriate to § 2255 motion and must be 
raised in habeas petition because § 2255 tests only sentence imposed and not its execution). Section 
2241 also may be used to challenge pretrial procedures. See Roba v. United States, 604 F.2d 215, 219 
(2d Cir. 1979) (district court has jurisdiction to adjudicate habeas claim that prisoner’s medical condi
tion prevents removal to stand trial in another district). In addition, prisoners have used section 2241 to 
challenge extradition proceedings. See Sindona v. Grant, 619 F.2d 167, 174 (2d Cir. 1980) (habeas 
review tests legality but not propriety of extradition procedures); Brauch v. Raiche, 618 F.2d 843, 847 
(1st Cir. 1980) (habeas review of magistrate’s extradition order under treaty limited to whether jurisdic
tion present, whether offense within treaty, and whether reasonable evidence of guilt exists).

2673. Section 2255 provides in pertinent part:

A prisoner in custody under sentence of a court established by Act of Congress claiming the 
right to be released upon the ground that the sentence was imposed in violation of the Consti
tution or laws of the United States, or that the court was without jurisdiction to impose such 
sentence, or that the sentence was in excess of the maximum authorized by law, or is otherwise 
subject to collateral attack, may move the court which imposed the sentence to vacate, set 
aside or correct the sentence.

28 U.S.C. § 2255 (1976); i/ Block v. Potter, 631 F.2d 233, 235 n.l (3d Cir. 1980) (dictum) (appropriate 
remedy for federal prisoner seeking habeas review of parole denial is § 2241, not § 2255, because pris
oner not challenging sentence); United States v. Flores, 616 F.2d 840, 842 (5th Cir. 1980) (appropriate 
remedy for federal prisoner alleging unkept plea bargain is § 2255 motion to vacate sentence, not 
§ 2241 habeas corpus petition).

The purpose of section 2255, a descendant of the ancient writ of error coram nobis, is to meet the 
practical difficulties that arise in administering federal habeas corpus jurisdiction. United States v. 
Havman, 342 U.S. 205, 210-19 (1952). Prior to the adoption of section 2255, an inordinate number of 
habeas petitions fell upon the few district courts having territorial jurisdiction over the major federal 
penal institutions. Id. at 213-14. Section 2255 solves this problem by endowing only the court that 
sentenced a federal prisoner with jurisdiction to entertain his subsequent section 2255 motion. 28 
U.S.C. § 2255 (1976) Section 2255 does not purport to limit the availability of collateral relief to fed
eral prisoners, but merely to expedite the treatment of requests for such relief See Kaufman v. United 
States. 349 U.S. 217, 222 (1969) (section 2255 intended to provide remedy exactly commensurate with 
that provided by habeas); United States v. Hayman, 342 U.S. at 217 & n.25 (section 2255 designed to 
ease burden on districts containing federal prison facilities, not to restrict availability of collateral re
lief).

Because Congress characterized the section 2255 motion as a further step in a movant’s criminal case, 
S. Rep. No. 1526, 80th Cong., 2d Sess. 2 (1948), the relevant rules differ in several respects from those 
governing the civil action of habeas relief. See Section 2255 Rules, supra note 1, rule 1 note (Advisory 
Committee Notes) (lack of filing fee, automatic availability of files relating to judgment, broader dis
covery. and applicability of federal criminal rules differentiate § 2255 motion from habeas petition).

2674. 28 U.S.C. § 2255 (1976). A prisoner may not file a section 2255 motion while a direct appeal is 
pending, see United States v. Gordon, 634 F.2d 638, 638 (1st Cir 1980) (except in extraordinary cir
cumstances, orderly administration of justice precludes district court from considering § 2255 motion 
while direct appeal pending), cert, denied, 50 U.S.L.W. 3248 (U.S. Oct. 6, 1981), or after an unnecessary 
period of delay prejudicial to the government. See Section 2255 Rules, supra note 1, rule 9(a) (court 
may dismiss § 2255 motion if government prejudiced by delay caused by movant’s lack of diligence).

2675. 28 U.S.C. § 2255 (1976); see United States v. Flores, 616 F.2d 840, 842 (5th Cir. 1980) (defend
ant properly brought § 2255 motion in sentencing court).
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tioner’s custodian.2676
Under either section 2241 or section 2255 a court has jurisdiction only if the 

petitioner is in “custody.”2677 As long as the prisoner is in custody at the time 
of filing for collateral relief, however, subsequent release will not defeat juris
diction.2678 Federal courts may exercise considerable discretion in the disposi
tion of petitions and motions for collateral postconviction relief.2679 Courts 
traditionally construe imperfectly drafted pro se petitions liberally,2680 and 
treat them as actions under sections 2241 and 22 5 5.2681 Courts are less tolerant,

2676. 28 U.S.C. § 2241(d) (1976) (state prisoner seeking habeas relief may file in district court for 
district where prisoner held or where state judgment rendered); see Braden v. 30th Judicial Circuit 
Court, 410 U.S. 484, 495 (1973) (court having jurisdiction over petitioner’s custodian may issue writ 
even if prisoner confined outside court’s territorial reach); United States v. Knight, 638 F.2d 46, 47-48 
(8th Cir 1981) (per curiam) (section 2255 motion filed in sentencing court but not directly contesting 
legality of sentence construed as § 2241 petition and dismissed for lack of jurisdiction over petitioner’s 
custodian); Smith v. United States, 635 F.2d 693, 698 (8th Cir 1980) (claim that parole commission 
misinformed not cognizable in § 2255 action and must be heard in district of confinement), cert, denied, 
101 S. Ct. 1397 (1981).

2677. 28 U.S.C §§ 2241 (c)( 1 )-2241(c)(4), 2255 (1976). “Custody" does not refer exclusively to physi
cal confinement, but also encompasses other restraints not generally imposed in the public. See, e.g., 
Hensley v. Municipal Court, 411 U.S. 345, 351 (1973) (prisoner released on own recognizance pending 
execution of sentence satisfies custody requirement of habeas statutes); Carafas v. LaVallee, 391 U.S. 
234, 238 (1968) (prisoner in custody at time of application satisfies custody requirement despite subse
quent unconditional release because collateral consequences of conviction continue); Jones v. Cunning
ham. 371 U.S. 236, 243 (1963) (parolee satisfies custody requirement of § 2241 because freedom 
significantly restricted); United States v. Condit, 621 F.2d 1096, 1098 (10th Cir. 1980) (convict on pro
bation satisfies custody requirement); Rose v. Morris, 619 F.2d 42, 43-44 (9th Cir. 1980) (federal pris
oner under state detainer warrant satisfies custody requirement and may challenge future state 
incarceration). But see United States ex rel. Marcello v. District Director of INS, 634 F.2d 964, 969 (5th 
Cir. 1981) (alien under deportation order does not satisfy custody requirement of § 2241 unless physi
cally detained).

2678. See Carafas v. LaVallee, 391 U.S. 234, 237 (1968) (prisoner’s unconditional release after filing 
habeas petition does not negate custody). In addition, a habeas petition filed by a prisoner whose status 
subsequently changes will not be dismissed as moot if the petitioner nevertheless would derive some 
benefit from a grant of the writ. See United States v. Hearst, 638 F.2d 1190, 1192 n. I (9th Cir. 1980) 
(presidential commutation of sentence does not render § 2255 motion moot because district court still 
may afford relief by vacating conviction), cert, denied, 101 S. Ct. 2018 (1981); Beshaw v. Fenton, 635 
F 2d 239, 242 (3d Cir. 1980) (prisoner’s transfer from federal to state custody does not render moot 
habeas challenge of prior transfer from state to federal custody because writ would prevent federal 
officials from returning prisoner to federal custody).

2679. See United States v. Knight, 638 F.2d 46, 47 (8th Cir. 1981) (per curiam) (district court prop
erly exercised discretion in treating § 2255 motion as § 2241 petition when motion attacked execution 
rather than legality of sentence).

2680. See Allen v. United States, 634 F.2d 316, 317 (5th Cir.) (per curiam) (although courts construe 
pro se applications liberally, petitioner must do more than merely recite formula to establish right to 
evidentiary hearing), cert, denied, 50 U.S.L.W. 3246 (U.S. Oct. 6, 1981); Johnson v. Petrovsky. 626 F.2d 
72, 73 (8th Cir. 1980) (per curiam) (despite tradition of liberal construction of pro se petitions, § 2241 
petition raising same allegations raised in previously rejected § 2255 motion denied because in effect 
both are § 2255 motions).

2681. See Miller v. United States. 564 F.2d 103, 105 (1st Cir. 1977) (district court should have treated 
pro se application filed under § 2241 as motion to vacate under § 2255), cert, denied, 435 U.S. 931 
(1978); Stead v. Link, 540 F.2d 923, 924-25 (8th Cir. 1976) (district court properly construed pro se 
petition for writ of habeas corpus as § 2255 motion when prisoner alleged sentence enhanced by uncon
stitutional state convictions); Coronado v. United States Bd. of Parole, 540 F.2d 216, 216-17 (5th Cir. 
1976) (district court should have treated pro se request for declaratory judgment against parole board as 
habeas corpus petition). There are important jurisdictional differences, however, between the two ac
tions. See notes 2675-76 supra and accompanying text (describing jurisdictional differences). In 
United States v. Knight, 638 F.2d 46 (8th Cir. 1981) (per curiam), for example, the court construed a 
section 2255 motion as a section 2241 petition, but then dismissed for lack of jurisdiction under section 
2241 because the petitioner’s custodian was not within the territorial jurisdiction of the district court. 
Id at 48. 
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however, of frivolous petitions,2682 successive identical petitions from the same 
petitioner,268} and petitions raising only issues previously decided on 
appeal.2684

/ssues Cognizable. Section 2255 enumerates four grounds upon which a
federal prisoner may seek collateral relief: (1) imposition of a sentence in vio
lation of the Constitution or federal law; (2) lack of jurisdiction of the sentenc
ing court; (3) imposition of a sentence in excess of the statutory maximum; or 
(4) imposition of a sentence otherwise subject to collateral attack.2685 A viola
tion of a specific constitutional right is readily cognizable under section 
2255,2686 but a violation of a federal law is cognizable only if it creates a “fun
damental defect” causing a “complete miscarriage of justice.”2687 The scope of 
collateral review is particularly narrow for decisions of the United States Pa
role Commission2688 and extradition magistrates.2689

This term in United States v. Hearst2™ the Ninth Circuit severely limited 
the scope of habeas relief for federal prisoners by precluding collateral review 
of fourth amendment claims when the petitioner had an opportunity for a full 
and fair litigation of those claims at trial and on direct appeal.2691 The court

2682. 28 U.S.C. § 2255 (1976) (court may dismiss motion without hearing when motion and record 
conclusively show prisoner not entitled to relief); Section 2255 Rules, supra note 1, rule 4(b) (same); see 
Blackledge v. Allison, 431 U.S. 63, 76 (1977) (habeas petition alleging unkept plea bargain not so 
vague, conclusory, or patently frivolous as to warrant summary dismissal); United States v. Hearst, 638 
F.2d 1190, 1194 (9th Cir. 1980) (motion alleging ineffective assistance of counsel based on circum
stances not in record not so implausible as to warrant summary dismissal), cert, denied. 101 S. Ct. 2018 
(1981).

2683. 28 U.S.C. § 2255 (1976) (court may dismiss second or successive motion for similar relief by 
same prisoner); Section 2255 Rules, supra note 1, rule 9(b) (same); see Sacco v. United States Parole 
Comm’n, 639 F.2d 441, 442 (8th Cir. 1981) (per curiam) (section 2244(a) does not require district court 
to entertain repetitive habeas petitions presenting no new grounds for relief); Johnson v. Petrovsky, 626 
F.2d 72. 73 (8th Cir. 1980) (per curiam) (section 2241 petition dismissed because merely successive 
motion for relief previously denied).

2684. See United States v. Orejuela. 639 F.2d 1055, 1057 (3d Cir. 1981) (per curiam) (district court 
has discretion under § 2255 to decline to consider arguments litigated and decided adversely to defend
ant at trial and on direct appeal); cf. Sunal v. Large, 332 U.S. 174, 178 (1947) (habeas generally not 
substitute for appeal from convictions obtained in federal court).

2685. 28 U.S.C. § 2255 (1976); see note 2673 supra (quoting § 2255).
2686. See United States v. Henry, 447 U.S. 264, 268-69, 274 (1980) (granting relief under § 2255 for 

sixth amendment violation); Grimes v. United States, 607 F.2d 6, 11 (2d Cir. 1979) (granting relief 
under § 2255 for double jeopardy violation).

2687. United States v. Addonizio, 442 U.S. 178, 185 (1979) (quoting Hill v. United States, 368 U.S. 
424, 428 (1962)); see United States v. Wilcox, 640 F.2d 970, 972-73 (9th Cir. 1981) (issuance of search 
warrant by court other than “court of record” not complete miscarriage of justice or due process viola
tion warranting § 2255 relief); United States v. Scott, 625 F.2d 623, 625 (5th Cir. 1980) (per curiam) 
(conviction on guilty plea tendered solely as result of sentencing judge’s failure to inform defendant of 
maximum statutory sentence miscarriage of justice cognizable under § 2255).

2688. See Frick v. Quinlin, 631 F.2d 37, 39 (5th Cir. 1980) (when conviction of crime causes parole 
revocation, parolee cannot attack conviction by collateral challenge to revocation); Luther v. Molina. 
627 F.2d 71, 75-76 (7th Cir. 1980) (court may grant habeas relief to parolee incarcerated pending revo
cation only if incarceration or revocation proceedings fail to comport with Constitution or federal law).

2689. See Escobedo v. United States, 623 F.2d 1098, 1102 (5th Cir.) (same), cert, denied, 449 U.S. 
1036 (1980); Gusikoff v. United States, 620 F.2d 459, 461 (5th Cir. 1980) (review of extradition hearing 
limited to whether magistrate had jurisdiction, whether evidence showed reasonable ground to believe 
accused guilty, and whether offense charged within treaty).

2690. 638 F.2d 1190 (9th Cir. 1980), cert, denied, 101 S. Ct. 2018 (1981).
2691. Id. at 1196. The Ninth Circuit refused to review a claim, considered at trial and on direct 

appeal, that a tape containing self-incriminating statements was the “fruit” of a fourth amendment 
violation. Id
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stated that the convict’s only remaining channel in pursuing fourth amend
ment violations on collateral attack is by way of a sixth amendment claim of 
ineffective assistance of counsel charging that his attorney improperly failed to 
raise the fourth amendment issue.2692 2693

2692. Id
2693. 428 U.S. 465 (1976).
2694. Id at 494 (precluding habeas review for fourth amendment claims when state prisoner given 

opportunity for full and fair litigation of claim in state court). The Court noted in Stone that habeas 
corpus undermines federalism, comity between federal and state judicial systems, finality in criminal 
trials, and the efficient use of scarce judicial resources. 428 U.S. at 491 n.31. Although the comity 
rationale is not applicable to the federal collateral review of a federal sentence, the Hearst court did not 
address this distinction.

2695. 394 U.S. 217 (1969).
2696. Id. at 231; accord, Johnson v. Petrovsky, 626 F.2d 72, 73 (8th Cir. 1980) (per curiam) (fourth 

amendment claims cognizable under § 2255). In Stone, the Court left open the possibility that the 
holding in Kaufman might continue to be valid as an exercise of the Supreme Court’s supervisory 
power over the lower federal courts. 428 U.S. at 481 n.16.

2697. 547 F.2d 452 (9th Cir. 1976).
2698. Id at 457. The Tisnado court expressly limited its holding, however, declining to reach the 

issue of whether a federal prisoner could litigate in a section 2255 proceeding the validity of a prior 
federal conviction that a judge had considered in sentencing. Id. at 459 n.6.

2699. 441 U.S. 780 (1979).
2700. Fed. R. Crim. P. 11. Rule 11 directs the court, before accepting a plea of guilty or nolo 

contendere, to address the defendant personally and to determine that the plea is voluntary and that the 
defendant understands the nature of the charge, the consequences of his plea, and his constitutional 
rights. Id 11(c), 11(d). Rule 11 also requires the court to make an inquiry to ensure that there is a 
factual basis for the plea. Id. 11(f).

2701. 441 U.S. at 785. The Court in Timmreck stressed that the district court’s failure to describe the 
mandatory special parole term was neither a constitutional nor a jurisdictional defect, did not result in 
a “complete miscarriage of justice,” was not “inconsistent with rudimentary demands of fair proce
dure," and did not appear to have prejudiced the defendant. Id at 783-84; cf. United States v. Scott, 
625 F.2d 623, 625 (5th Cir. 1980) (per curiam) (distinguishing Timmreck on ground that petitioner in 
Scott allegedly would not have tendered guilty plea had court advised him of maximum sentence).

2702. McCarthy v. United States, 394 U.S. 459, 471-72 (1969).
2703. 635 F.2d 20 (1st Cir. 1980).
2704. Id at 23-26.

The Ninth Circuit’s holding represents a dramatic extension of the Supreme 
Court’s decision in Stone v. Powell2b92 which similarly curtailed habeas relief 
for state prisoners.2694 The Hearst court reached its decision despite the 
Supreme Court case of Kaufman v. United States,2695 which held that fourth 
amendment claims are cognizable under section 22 5 5.2696 2697 For support, the 
court cited only Stone and the Ninth Circuit case of Tisnado v. United 
States 2b91 in which a federal prisoner was precluded from attacking a federal 
sentence allegedly enhanced by prior state convictions involving fourth 
amendment violations.2698 Both Stone and Hearst presumably would allow a 
petitioner to attack a conviction on fourth amendment grounds if the lower 
courts had not provided an opportunity for full and fair litigation.

In United States v. Timmreck2699 the Supreme Court restricted the scope of 
collateral review of allegedly invalid guilty pleas, holding that a technical vio
lation of rule 11 of the Federal Rules of Criminal Procedure2700 does not war
rant habeas relief.2701 On a direct appeal, however, any violation of rule 11 
constitutes reversible error because it is inherently prejudicial.2702 2703 This term in 
Mack v. United States2102 the First Circuit expressly followed the inherent 
prejudice standard rather than the Timmreck standard in reviewing a guilty 
plea challenged under section 22 5 5.2704 The Mack court distinguished Tim- 
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mreck on the ground that the district judge, in failing to inquire into the al
leged involuntariness of the defendant’s plea, violated a requirement central to 
the policy underlying rule 1 1.2705 Thus, the court apparently created a “central 
requirement exception” to the Timmreck rule.2706 By contrast, the Fifth Cir
cuit, the only other circuit to address alleged rule 11 violations this term, relied 
on Timmreck in requiring a defendant claiming a violation of rule 11 to 
demonstrate actual prejudice.2707

Exhaustion and Waiver. Although section 2255 contains no exhaustion
requirement, courts have developed the exhaustion doctrine to promote the 
orderly administration of criminal justice and to afford a court or administra
tive agency the opportunity to correct its own errors.2708 Consequently, as a 
prerequisite to filing a section 2255 motion or a habeas petition, a movant or 
petitioner must either complete a direct appeal2709 or pursue all administrative 
remedies.2710 This exhaustion requirement, however, is not absolute.2711 Sim-

2705. Id at 24.
2706. The Mack court suggested that prejudice inheres in any failure to comply with rule 11. Id. It 

observed in conclusion, however, that the plea agreement at issue apparently was very favorable to the 
defendant. Id at 27. Nevertheless, it invoked the standard used on direct appeal stating that even an 
apparently favorable plea bargain cannot override the requirements of rule 11. Id.

2707. Allen v. United States, 634 F.2d 316, 317 (5th Cir. 1981) (per curiam), cert, denied, 50 
U.S.L.W. 3246 (U.S. Oct. 6, 1981); Compare id. (claim that court improperly advised accused of maxi
mum sentence, without credible allegation of prejudice, not cognizable under Timmreck in § 2255 ac
tion) »wA United States v. Scott, 625 F.2d 623, 625 (5th Cir. 1980) (per curiam) (claim that court 
improperly advised accused of maximum sentence, together with credible allegation that petitioner 
would not have pleaded guilty if properly advised, cognizable under § 2255). The Fifth Circuit in 
Allen, however, suggested that habeas corpus relief could be granted, even without a showing of 
prejudice, if the court’s acceptance of the guilty plea either was so fundamentally defective as to result 
in a complete miscarriage of justice or was inconsistent with rudimentary demands of fair procedure. 
634 F.2d at 317.

2708. Womack v. United States, 395 F.2d 630, 631 (D C. Cir. 1968) (per curiam); see Section 2255 
Rules, supra note 1, rule 5 note (Advisory Committee Notes) (orderly administration of criminal law 
precludes consideration of § 2255 motion during pendency of direct appeal, even though § 2255 does 
not require prior exhaustion of remedies).

2709. See Sunal v. Large, 332 U.S. 174, 178, 181 (1947) (habeas corpus generally not substitute for 
appeal from federal conviction; apparent futility of appeal does not excuse failure to appeal); United 
States v. Little, 608 F.2d 296, 300 (8th Cir. 1979) (deliberate decision not to appeal denial of new trial 
may constitute waiver of right to raise same allegation under § 2255), cert, denied. 444 U.S. 1089 (1980); 
United States v. Davis, 604 F.2d 474, 484-85 (7th Cir. 1979) (section 2255 action improper during 
pendency of appeal unless need for speedy relief in extraordinary circumstances outweighs need for 
conservation of judicial resources).

2710 See Clonce v. Presley, 640 F.2d 271, 273 (10th Cir. 1981) (per curiam) (failure to exhaust 
administrative remedies precludes habeas challenge to reincarceration); Little v. Hopkins, 638 F.2d 953, 
953-54 (6th Cir. 1981) (per curiam) (prisoner’s desire to clear record of disciplinary violation before 
imminent parole hearing does not excuse noncompliance with well-established rule that federal prison
ers must exhaust administrative remedies before courts may grant habeas relief).

Courts will stay habeas proceedings pending a determination of the availability of a remedy. See 
Antonelli v. Ralston, 609 F.2d 340, 341 (8th Cir. 1979) (habeas challenge to curtailment of prison mail 
privilege properly stayed pending determination whether adequate administrative remedy available).

2711. See Sunal v. Large, 332 U.S. 174. 179-80 (1947) (dictum) (prisoner may obtain habeas relief 
without exhausting appellate procedures in exceptional circumstances when error flagrant and no other 
remedy available); United States ex rel. Marcello v. District Director of INS, 634 F.2d 964, 971 (5th 
Cir. 1981) (prisoner may obtain habeas relief when he did not deliberately bypass direct appeal and 
period for appeal expired); United States v. McDonald, 611 F.2d 1291, 1294 (9th Cir. 1980) (prisoner 
may obtain habeas relief without exhausting other remedies when resentenced to more than maximum 
term upon revocation of probation); Brown v. United States, 610 F.2d 672, 674-75 (9th Cir. 1980) 
(prisoner may obtain habeas relief without exhausting other remedies when prior conviction used to 
enhance later sentence).
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ilarly, a state prisoner seeking habeas relief under section 2241 must exhaust 
all state remedies before filing a petition.2712

Courts generally treat a defendant’s failure to raise issues at trial and on 
direct appeal as a waiver of the claims.2713 Moreover, a defendant who fails to 
raise certain issues before trial may be precluded from raising those issues on 
collateral attack.2714 Finally, prisoners convicted in other countries who, 
under treaty, voluntarily consent to transfer to American prisons, waive all 
rights to collateral attack in American courts.2715

Right to Legal Assistance. The sixth amendment guarantee of counsel
does not apply to habeas proceedings2716 because a habeas petition or a section 
2255 motion is an independent civil action.2717 The court may appoint coun
sel, however, if the petitioner qualifies as an indigent,2718 and must appoint 
counsel if the the court grants the petitioner an evidentiary hearing2719 or if 
counsel is necessary to enable the indigent petitioner to use discovery effec
tively.2720 In other circumstances the court has considerable latitude in decid-

2712. 28 U.S.C. § 2254(b) (1976). The exhaustion requirement does not apply if state corrective 
processes are unavailable or ineffective. Id.; Beshaw v. Fenton, 635 F.2d 239, 241 n.2 (3d Cir. 1980) 
(unnecessary to decide whether petitioner in state or federal custody because circumstances of case 
suggest discretionary suspension of exhaustion requirement appropriate).

2713. See Smith v. United States, 635 F.2d 693, 697 (8th Cir. 1980) (court may peremptorily dismiss 
§ 2255 motion challenging correctness of presentence report when defendant admitted at trial that he 
had seen report and had no comment concerning its contents), cert, denied, 101 S. Ct. 1397 (1981); Chin 
v. United States, 622 F.2d 1090, 1093 (2d Cir. 1980) (rule precluding collateral review when defendant 
deliberately bypassed appellate channels bars defendant from collateral attack of issue not raised on 
direct appeal), cert, denied. 101 S. Ct. 1375 (1981).

2714. See, e.g., Kowalak v. United States, 645 F.2d 534, 537 (6th Cir. 1981) (valid guilty plea pre
cludes collateral attack of all nonjurisdictional defects, including violation of Interstate Agreement on 
Detainers); United States v. Hearst, 638 F.2d 1190, 1196 (9th Cir. 1980) (failure to raise prejudicial 
pretrial publicity issue before trial waives right to raise same issue in § 2255 proceeding), cert, denied, 
101 S. Ct. 2018 (1981); Johnson v. Petrovsky, 626 F.2d 72, 73 (8th Cir. 1980) (per curiam) (valid guilty 
plea precludes collateral attack of all nonjurisdictional defects, including violation of fourth 
amendment).

2715. See Kanasola v. Civiletti, 630 F.2d 472, 474 (6th Cir. 1980) (per curiam) (prisoner convicted in 
Canada waives habeas corpus right by voluntarily consenting to transfer to American prison under 
treaty reserving to Canada exclusive jurisdiction over collateral attack of conviction and sentence), cert, 
denied, 101 S. Ct. 1390 (1981); Pfeifer v. United States, 615 F.2d 873, 876 (9th Cir.) (prisoner convicted 
in Mexico waives habeas corpus right by voluntarily consenting to transfer to American prison under 
treaty reserving to Mexico exclusive jurisdiction over collateral attack of conviction and sentence), cert, 
denied, 447 U.S. 908 (1980). The treaties on the execution of penal sentences are designed to permit 
American citizens convicted of crimes in foreign countries to serve their sentences in American prisons. 
Kanasola v. Civiletti, 630 F.2d at 474; Pfeifer v. United States, 615 F.2d at 876. The treaties and 
implementing legislation require the prisoner’s voluntary and knowing consent. 630 F.2d at 473; 615 
F.2d at 876.

2716. Granville v. Hogan, 591 F.2d 323, 324 (5th Cir. 1979) (per curiam) (petitioner has no right to 
court-appointed counsel in habeas proceedings).

2717. 8A Moore’s Federal Practice D 35.04, at 35-13 (2d ed. 1976) (habeas proceeding independ
ent civil action); cf. Heflin v. United States, 358 U.S. 415, 418 n.7 (1959) (90-day filing period for 
certiorari review of civil action applies to § 2255 motions and habeas petitions). See also note 2668 
rir/ra and accompanying text (although sometimes viewed as continuation of criminal case. § 2255 
action is civil proceeding).

2718. 18 U.S.C. § 3OO6A(g) (1976) (court may furnish counsel when interests of justice require and 
petitioner financially unable to afford counsel). A court also may appoint counsel to enable a petitioner 
to appeal an unsuccessful section 2255 motion. See Savage v. United States, 547 F.2d 212, 214 (3d Cir. 
1976) (indigent petitioner appealing unsuccessful § 2255 motion granted appointed counsel pursuant to 
18 U.S.C. § 3006A(g) (1976)), cert, denied, 430 U.S. 958 (1977).

2719. Section 2255 Rules, supra note 1, rule 8(c); id. rule 8 note (Advisory Committee Notes).
2720. Id rule 6(a); id rule 6 note (Advisory Committee Notes). 
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ing whether to appoint counsel.2721 Petitioners filing claims in forma pauperis 
under section 2255 are entitled to free transcripts of prior proceedings if the 
trial judge certifies that the transcripts are needed and the claim is not frivo
lous.2722 Similarly, petitioners proceeding in forma pauperis and asserting 
claims under section 2241 may obtain copies of pertinent documents or por
tions of the record without cost.2723

Evidentiary Hearings. Unless the record demonstrates that the movant’s
claims on collateral review are without merit, the district court must serve no
tice on the government and grant the movant a prompt evidentiary hear
ing.2724 The movant is entitled to a hearing either when the facts alleged in the 
motion, if true, would justify relief2725 or when a factual dispute exists as to 
whether the movant is suffering a denial of a constitutional right.2726 Con- 
clusory allegations do not meet the movant’s burden of producing sufficient 
evidence to entitle him to a hearing.2727 An evidentiary hearing normally is

2721. See Brown v. United States, 623 F.2d 54, 61 (9th Cir. 1980) (dictum) (court must appoint 
counsel in § 2255 proceeding when issue so complex that denial of counsel constitutes denial of due 
process); Section 2255 Rules, supra note 1, rule 8(c) (section 2255 rules do not limit court’s statutory 
authority to appoint counsel at any stage of proceeding when justice requires).

2722. 28 U.S.C. § 753(f) (1976). The requirements that the claims not be frivolous and the tran
scripts be necessary do not violate the Constitution. See United States v. MacCollom, 426 U.S. 317, 325 
(1976) (due process does not grant indigent federal prisoner unconditional right to obtain free 
transcripts).

2723. 28 U.S.C. § 2250 (1976); cf. id. § 1915 (court may authorize individual, who in good faith files 
affidavit stating inability to pay, to commence any action, civil or criminal, without paying costs).

2724. Id. §§ 2243, 2255; see United States v. Walker, 638 F.2d 1147, 1149-50 (8th Cir. 1981) (eviden
tiary hearing not required when record conclusively shows relief not warranted); United States v. Mc
Cord, 618 F.2d 389, 394 (5th Cir. 1980) (evidentiary hearing required to determine whether government 
failed to carry out promise made during plea bargaining).

The growing burden of processing applications for postconviction relief has prompted courts to rely 
on magistrates to screen applications and to prepare initial reports for district judges. See 28 U.S.C. 
§ 636(b)(1)(B) (1976) (judge may designate magistrate to conduct evidentiary hearings and to submit 
proposed findings of fact and recommendations regarding application for postconviction relief). In 
enacting section 636, Congress intended to encourage the use of magistrates to assist in disposing of 
preliminary matters, thereby enabling district judges to devote more time to conducting trials. H R. 
Rep. No. 1609, 94th Cong., 2d Sess. 5, reprinted in (1976) U.S. Code Cong, and Ad. News 6162, 6166- 
68. An applicant is entitled to have a judge make a de novo review of the magistrate’s findings of facts. 
Section 2255 Rules, supra note 1, rule 8(b)(4); see Orand v. United States, 602 F.2d 207, 208 (9th Cir. 
1979) (district court should have made de novo findings after movant objected to magistrate’s findings).

2725. See United States v. Auten, 632 F.2d 478, 482 (5th Cir. 1980) (evidentiary hearing required 
when petitioner alleged that government failed to disclose prior convictions of prosecution witness); 
United States v. Scott, 625 F.2d 623, 625 (5th Cir. 1980) (per curiam) (evidentiary hearing required 
when petitioners alleged prejudicial error in court’s acceptance of guilty plea).

2726. See United States v. Hearst, 638 F.2d 1190, 1194 (9th Cir. 1980) (evidentiary hearing required 
to determine whether attorney’s conflict of interest deprived petitioner of right to effective assistance of 
counsel), cert, denied, 101 S. Ct. 2018 (1981); Brown v. United States, 623 F.2d 54, 59-60 (9th Cir. 1980) 
(evidentiary hearing required to determine whether attorney’s failure to prosecute appeal deprived peti
tioner of right to effective assistance of counsel).

2727. See, e.g., Smith v. United States, 635 F.2d 693, 696-98 (8th Cir. 1980) (evidentiary hearing not 
warranted when claims conclusory and unsupported by specific factual allegations), cert, denied, 101 S. 
Ct. 1397 (1981); United States v. Unger, 635 F.2d 688, 691 (8th Cir. 1980) (per curiam) (evidentiary 
hearing not required when record disclosed no evidence to support conclusory assertion that guilty plea 
involuntary); United States v. Auten, 632 F.2d 478, 480 (5th Cir. 1980) (evidentiary hearing not re
quired when record provided no evidence supporting allegations that government knowingly used per
jured testimony and withheld information); United States v. Flores. 616 F.2d 840, 842 (5th Cir. 1980) 
(evidentiary hearing not required when petitioner failed to present any evidence supporting allegation 
that government’s failure to provide adequate information caused him to enter misinformed guilty 
plea).
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necessary to resolve disputes over facts not in the record,2728 unless the judge 
who considers the habeas claim participated in the original proceedings and 
has personal knowledge of the facts.2729 Section 2255 does not require the 
movant’s presence at all evidentiary hearings.2730

Remedies and Appeal. The district judge has a broad range of remedial
powers under both section 225 52731 and section 2241.2732 A prisoner usually 
will not obtain unconditional release, however, under either provision.2733 Fi
nal orders under section 22 5 5 2734 and final judgments under section 224 1 2735 
are appealable. Appeals of postconviction relief orders must be taken within 
sixty days of final judgment,2736 unless the appellant receives a thirty-day 
extension.2737

HABEAS RELIEF FOR STATE PRISONERS

State prisoners may petition federal courts for a writ of habeas corpus to 
obtain relief from incarceration2738 that violates the Constitution, laws, or trea
ties of the United States.2739 Federal courts have been empowered to grant 
postconviction relief to state prisoners since 1867.2740 The Supreme Court 
gradually expanded the scope of federal habeas relief,2741 holding in the

2728. See Machibroda v. United States, 368 U.S. 487, 494-95 (1962) (failure to hold evidentiary 
hearing reversible error when facts alleged primarily involved occurrences outside courtroom).

2729. See id at 495 (dictum) (evidentiary hearing not required when district judge could resolve 
issues by drawing on personal knowledge or recollection); Smith v. United States, 635 F.2d 693, 697-98 
(8th Cir. 1980) (evidentiary hearing not required when district judge denied habeas claim of ineffective
ness of counsel based on knowledge he gained presiding over trial), cert, denied, 101 S. Ct. 1397 (1981); 
United States v. Boggs, 612 F.2d 991, 993 (5th Cir.) (per curiam) (evidentiary hearing not required 
when district judge denied § 2255 motion based on knowledge he gained presiding over prisoner’s 
arraignment), cert, denied, 449 U.S. 857 (1980).

2730. 28 U.S.C. § 2255 (1976). The movant is entitled to notice and an opportunity to be present, 
however, if his claim rests on disputed facts, particularly when these facts relate to the movant’s per
sonal knowledge. See United States v. Hayman, 342 U.S. 205, 220 (1952) (section 2255 requires notice 
and opportunity to appear when court makes findings on controverted issues of fact relating to appli
cant’s knowledge).

2731. Section 2255 provides, in pertinent part: “the court shall vacate and set the judgement aside 
and shall discharge the prisoner or resentence him or grant a new trial or correct the sentence as may 
appear appropriate.” 28 U.S.C. § 2255 (1976).

2732. Section 2243, which specifies the remedies available under section 2241, directs courts to “dis
pose of the matter as law and justice require.” Id. § 2243.

2733. See Wright, Miller & Cooper, supra note 1, § 4258, at 713-14 (writ may result in uncondi
tional release but more often prisoner discharged only if not retried within reasonable time).

2734. 28 U.S.C. § 2255 (1976). Although an order granting a new trial is not normally a reviewable 
final judgment, an order granting a new trial in a section 2255 proceeding is appealable. See United 
States v Allen, 613 F.2d 1248, 1250-51 (3d Cir. 1980) (order granting new trial in § 2255 proceeding is 
final, appealable order). There is no right, however, to appeal a habeas order determining the validity 
of a warrant to remove a prisoner to another district for trial or incarceration. 28 U.S.C. § 2253 (1976).

2735. 28 U.S.C. § 2253 (1976).
2736. Fed. R. Crim. P. 4(a)(1).
2737. Fed. R. Crim. P. 4(a)(5).
2738. 28 U.S.C. § 2254(a) (1976).
2739. Id § 2241(c)(3).
2740. Act of Feb. 25, 1867, ch. 28, § 1, 14 Stat. 385. Federal courts have been authorized to grant 

habeas corpus to federal prisoners since the enactment of the original statute defining the jurisdiction of 
the federal courts. Judiciary Act of 1789, ch. 20, § 14, 1 Stat. 81.

2741. See Waley v. Johnston, 316 U.S. 101, 104-05 (1942) (per curiam) (habeas relief not restricted to 
cases in which judgment void for lack of jurisdiction, but available for constitutional violations as well); 
Johnson v. Zerbst, 304 U.S. 458, 468 (1938) (trial court lacked “jurisdiction” when defendant denied 
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landmark case of Brown v. Allen1™1 that a federal court considering a habeas 
petition could relitigate any constitutional claim even if the claim had been 
considered fairly in state court.* 2742 2743 Federal courts have been reluctant to exer
cise the full extent of their power to grant habeas review, however, because of 
their concern for principles of comity in a federal system.2744

assistance of counsel, thus habeas relief appropriate). See generally Developments in the Law—Federal 
Habeas Corpus, 83 Harv. L. Rev. 1038, 1050-56 (1970) (Supreme Court gradually abandoned rule that 
federal court could grant habeas review only if state court was without jurisdiction).

2742. 344 U.S. 443 (1953).
2743. Id. at 463-64.
2744 See. e.g. Stone v. Powell, 428 U.S. 465, 491 n.31 (1976) (federal habeas relief for state prison

ers conflicts with finality in criminal proceedings, federalism, and effective utilization of judicial re
sources); Fay v. Noia, 372 U.S. 391, 415-25 (1963) (federal court’s historical limitation on availability of 
habeas relief to state prisoners not due to lack of power but to considerations of comity).

2745. 28 U.S.C. § 2241 (1976).
2746. Id § 2254.
2747. Id. § 2241(d); see Walker v. Lockhart, 620 F.2d 683, 684 & n. 1 (8th Cir. 1980) (venue properly 

lies in district of sentencing court although petitioner not confined in that district), cert, denied, 449 U.S. 
1085 (1981). This situation arises in states comprising more than one judicial district. 28 U.S.C. 
§ 2241(d) (1976). In all other states only one district court will have jurisdiction.

2748 28 U.S.C. § 2254(a) (1976).
2749. The definition of custody remains unclear. See Section 2254 Rules, supra note 1, rule 1 note 

(Advisory Committee Notes) (not intent of rules to define or limit "custody”). Courts generally will 
find that a petitioner subjected to significant restraints on his liberty is in custody. See. e.g. Jones v. 
Cunningham, 371 U.S. 236, 242-43 (1963) (state prisoner released under supervision of parole board in 
custody for purposes of federal habeas corpus jurisdiction); Keating v Missouri, 643 F.2d 1315, 1316 
n.l (8th Cir.) (same), cert, denied, 50 U.S.L.W. 3247 (U.S. Oct. 6, 1981); Bradley v. Fairfax, 634 F.2d 
1126, 1128 (8th Cir. 1980) (same); Rose v. Morris, 619 F.2d 42, 43 (9th Cir. 1980) (federal prisoner 
against whom state detainer warrant issued in custody for purposes of federal habeas corpus jurisdic
tion);^/ Developments in the Law—Federal Habeas Corpus, 83 Harv. L. Rev. 1038. 1076 (1970) (physi
cal custody requirement rooted in procedural nature of writ as device compelling production of 
prisoner before court; writ no longer serves that purpose).

2750. See Duke v. White. 616 F.2d 955, 956 (6th Cir. 1980) (per curiam) (section 1983 action to 
expunge state felony conviction cannot be considered habeas petition because petitioner not in custody 
when complaint filed).

2751 Carafas v. LaVallee, 391 U.S. 234, 238 (1968).
2752. See id. at 237-38 (petitioner unconditionally released after filing habeas petition satisfies cus

tody requirement when petitioner barred from jury duty, voting, and certain jobs because of convic
tion); Graham v. Smith, 602 F.2d 1078, 1081 (2d Cir.) (expiration of petitioner’s sentence while habeas 
petition pending does not moot petition), cert, denied, 444 U.S. 995 (1979).

2753. See Peyton v. Rowe, 391 U.S. 54, 62 (1968) (prisoner’s collateral attack on second of two 
consecutive sentences while still serving first sentence not premature). Conversely, the Seventh Circuit 
held that a court has jurisdiction when a prisoner confined under one judgment attacks the validity of a 

Jurisdiction and Venue. The federal courts have jurisdiction to entertain
state prisoners’ habeas petitions under section 2241.2745 The principles of com
ity governing the issuance of the writ are codified at section 22 54.2746 A state 
prisoner may petition for a writ of habeas corpus in the district in which he is 
incarcerated or in the district in which the sentencing court is located.2747

Only an individual in “custody” may apply for a writ.2748 “Custody,” how
ever, refers not only to physical confinement but to any significant restraint on 
liberty.2749 A prisoner must be in custody at the time a habeas petition is 
filed,2750 but subsequent release will not defeat jurisdiction.2751 Furthermore, 
a prisoner’s release while a habeas petition is pending will not render the peti
tion moot as long as negative collateral consequences continue.2752 Future in
carceration also may be attacked collaterally, whether it is a consecutive 
sentence that has yet to begin2753 or a sentence stayed pending appeal.2754
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Federal courts may refuse to entertain petitions on two conditions: if the 
petition is predicated upon facts or grounds adjudicated in a petitioner’s previ
ous habeas proceedings,2754 2755 or if the petition asserts new grounds for relief but 
the petitioner’s failure to assert these grounds in a prior petition constituted an 
abuse of the writ.2756 Courts also may dismiss unreasonably delayed petitions 
when the delay results in prejudice to the state.2757

separate prior conviction, if the prior conviction prolongs the period of confinement. See Harrison v. 
Indiana. 597 F.2d 115, 117 (7th Cir. 1979) (habeas court has jurisdiction over petition challenging 
conviction even though sentence fully served because conviction prolonged ultimate release).

2754. See Hensley v. Municipal Court, 411 U.S. 345, 351-52 (1973) (petitioner released on own re
cognizance pending appeal meets custody requirement when stay of sentence extended after exhaustion 
of appeal); Sawyer v. Sandstrom, 615 F.2d 311, 313 n.l (5th Cir. 1980) (petitioner meets custody re
quirement when state court stays sentence pending federal collateral review).

2755. 28 U.S.C. § 2244(b) (1976).
2756. Section 2254 Rules, supra note 1, rule 9. Res judicata does not apply to habeas proceedings. 

Sanders v. United States. 373 U.S. 1, 8 (1963). In order to curb vexatious petitions and thereby ease 
crowded court dockets courts developed guidelines specifying when they may decline to entertain 
habeas corpus petitions. Potts v. Zant, 638 F.2d 727, 738 (5th Cir. 1981). In Sanders, the Supreme 
Court attempted to set up guidelines to cover two situations involving successive petitions. First, the 
Court ruled that a court may dismiss a successive application raising only issues previously heard and 
determined if "the ends of justice would not be served by reaching the merits of the subsequent applica
tion." 373 U.S. at 15 Second, the Court held that a court may dismiss a second application if the 
petitioner's failure to raise previously such new grounds was deliberate or attributable to inexcusable 
neglect that constitutes abuse of the writ. 373 U.S. at 17-18. For recent applications of the Sanders and 
rule 9(b) guidelines, see Potts v. Zant, 638 F.2d at 738-52 (remanding to district court for evidentiary 
hearing to determine whether filing of second identical habeas petition after withdrawal of previous 
petition constituted abuse of writ); Haley v. Estelle, 632 F.2d 1273, 1275-76 (5th Cir. 1980) (petitioner’s 
failure to raise grounds previously neither deliberate nor negligent when petitioner not familiar with 
federal court procedure and without benefit of counsel in prior habeas proceeding); Mays v. Balkcom, 
631 F 2d 48, 51-52 (5th Cir. 1980) (petitioner’s failure to include claim in prior petition at best inexcus
able neglect justifying dismissal of successive petition when petitioner previously aware of ineffective 
representation claim).

Courts consider the equities and the conduct of the petitioner when determining whether abuse has 
occurred, and rarely find such abuse. Potts v. Zant, 638 F.2d at 741. Rule 9(b) of the Section 2254 
Rules codified the guidelines established in Sanders. Section 2254 Rules, supra note 1, rule 9(b) note 
(Advisory Committee Notes); see Potts v. Zant, 638 F.2d at 739 (rule 9(b) codified guidelines in 
Sanders').

2757. Section 2254 Rules, supra note 1, rule 9(a) (petition properly dismissed when filing delay both 
inexcusable and prejudicial to state); see, e.g., Henson v. Estelle, 641 F.2d 250, 253 (5th Cir. 1981) 
(petition filed 18 years after conviction properly dismissed because delay inexcusable under circum
stances and prejudicial to state); Bouchillon v. Estelle, 628 F.2d 926, 929 (5th Cir. 1980) (petition filed 
27 years after conviction properly dismissed when delay inexcusable, trial judge and prosecutor both 
deceased, trial transcript destroyed, and at least two witnesses lacked independent recollection of facts 
of trial); Mayóla v. State of Alabama, 623 F.2d 992, 999-1001 (5th Cir. 1980) (petition filed 16 years 
after conviction properly dismissed because delay inexcusable and prejudicial to state’s ability to re
spond to claim that jury biased), cert, denied, 101 S. Ct. 1986 (1981); cf. Louis v. Blackbum, 630 F.2d 
1105, 1110 (5th Cir. 1980) (petition improperly dismissed for delay when filed almost immediately after 
state supreme court denied original petition). The Advisory Committee Notes indicate that rule 9(a) 
creates a presumption of prejudice to the state if habeas is sought more than five years after the date of 
judgment Section 2254 Rules, supra note I, rule 9 note (Advisory Committee Notes).

Courts also will dismiss petitions that raise only moot issues. See Fletcher v. Warden, 641 F.2d 850, 
852 (10th Cir. 1981) (per curiam) (challenge to transfer of state prisoner to federal custody moot and 
petition dismissed when petitioner returned to state prison and advised that no plans for future transfer 
to federal custody exist); Maggard v. Florida Parole Comm’n, 616 F.2d 890, 891 (5th Cir.) (per curiam) 
(allegation of due process violations during parole revocation proceedings moot and petitioner dis
missed when conviction for which parole revoked expired and current confinement lacked substantial 
relationship to challenged conviction), cert, denied, 449 U.S. 960 (1980). An issue is not moot if the 
present collateral consequences stemming from the alleged illegal detention are substantial. Id. at 891.
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Issues Cognizable. Under the federal habeas corpus statute, a state pris
oner may challenge only the fact or duration and not the conditions of his 
confinement.2758 Moreover, a state prisoner may challenge his confinement 
only on the ground that it violates a federal right derived from the Constitu
tion, laws, or treaties of the United States.2759 Trial errors that are fundamen
tally unfair are cognizable because they violate the due process clause.2760

2758. See Preiser v. Rodríguez, 411 U.S. 475, 498-99 (1973) (writ of habeas corpus sole federal rem
edy available to state prisoner challenging fact or duration of imprisonment); Bradenberg v. Beaman, 
632 F.2d 120, 122 (10th Cir. 1980) (per curiam) (challenge to denial of court access because of inade
quate law library improper under § 2254).

A petitioner may challenge the conditions of his confinement under 42 U.S.C. § 1983 (1976). See, 
e.g., Jamieson v. Robinson, 641 F.2d 138, 141 (3d Cir. 1981) (equal protection challenge to state’s 
failure to institute work-release program at particular institution properly brought under § 1983 be
cause complaint challenged conditions rather than fact or duration of confinement); Bradenburg v. 
Beaman, 632 F.2d 120, 122 (10th Cir. 1980) (per curiam) (challenge to denial of court access and inade
quate law library improper under § 2254 but cognizable under § 1983 because claim for relief attacked 
neither sentence nor constitutionality of confinement), cert, denied. 101 S. Ct. 1522 (1981); Streeter v. 
Hopper, 618 F.2d 1178, 1181 (5th Cir. 1980) (eighth amendment challenge to safety of confinement 
properly heard under § 1983 because complaint challenged only conditions of confinement).

The nature of the relief sought does not necessarily determine the proper jurisdictional basis, particu
larly if the petitioner requests both monetary and injunctive relief. See Courtney v. Reeves, 635 F.2d 
326. 330 (5th Cir. 1981) (per curiam) (although prisoner characterized suit as § 1983 claim because 
monetary damages sought, cause of action alleging coercion in obtaining guilty plea goes to constitu
tionality of state court conviction, for which habeas corpus exclusive initial remedy); Delaney v. 
Giarusso, 633 F.2d 1126, 1127-28 & n.l (5th Cir. 1981) (per curiam) (although prisoner characterized 
suit as § 1983 claim in which only money damages sought, illegal arrest claim challenging constitution
ality of confinement must be raised in habeas corpus proceeding)

2759. 28 U.S.C. § 2254(a) (1976); see, e.g.. Nelson v. Estelle. 642 F.2d 903, 905 (5th Cir. 1981) (claim 
that counsel failed to preserve objection to reversible error under state procedural rules not cognizable); 
Williams v. Missouri, 640 F.2d 140, 143-44 (8th Cir. 1981) (claim that state postconviction proceeding 
defective not cognizable because no federal requirement that state provide such proceeding); United 
States ex rel. Houston v. Warden, 635 F.2d 656, 659 (7th Cir. 1980) (claim involving meaning of term 
“major offense” in prison regulation not cognizable), cert, denied. 50 U.S.L.W. 3247 (U.S. Oct. 6, 1981); 
Stewart v. Estelle, 634 F.2d 998, 999 (5th Cir. 1981) (claim that state procedural statute regarding plea 
bargaining violated not cognizable); Baker v. Metcalfe, 633 F.2d 1198, 1200 (5th Cir. 1981) (claim 
alleging double jeopardy violation cognizable because infringes constitutional right); Pharr v. Israel, 
629 F.2d 1278, 1281 (7th Cir. 1980) (claim that jury instructions did not comply with state law not 
cognizable); Rutledge v. Wainwright, 625 F.2d 1200, 1203 (5th Cir. 1980) (claim that attorney made 
tactical error violating state procedural law not cognizable), cert, denied, 101 S. Ct. 1746 (1981); Massie 
v. Sumner, 624 F.2d 72, 73-74 (9th Cir. 1980) (claim involving challenge to state law requiring 
mandatory appeal from death sentence not cognizable), cert, denied, 449 U.S. 1103 (1981); Mullins v. 
Evans, 622 F.2d 504, 506 (10th Cir. 1980) (claim alleging ineffective assistance of counsel claim cogni
zable because infringes constitutional right); Jones v. Estelle, 622 F.2d 124, 126 (5th Cir.) (per curiam) 
(claim that states failed to adhere to own sentencing procedures not cognizable), cert, denied, 449 U.S. 
996 (1980).

A violation of federal law that is not of constitutional dimension is cognizable only if it results in a 
“complete miscarriage of justice.” See Hill v. United States, 368 U.S. 424, 428 (1962) (claim that trial 
court failed to allow defendant to make statement before sentence imposed not cognizable because not 
“complete miscarriage of justice”); Hussong v. Warden, 623 F.2d 1185, 1190-91 (7th Cir. 1980) (claim 
that federal wiretap statute violated not cognizable because incarceration not "complete miscarriage of 
justice” when unimpaired evidence supported conviction).

2760. See, e.g., Atkins v. Michigan, 644 F.2d 543, 550 (6th Cir. 1981) (claim alleging arbitrary can
cellation of bail bond cognizable); Haney v. Rose, 642 F.2d 1055, 1058 (6th Cir. 1981) (claim alleging 
denial of trial by impartial jury cognizable); McPherson v. Barksdale. 640 F.2d 780, 781 (6th Cir. 1981) 
(claim alleging that state prosecutor breached plea bargain agreement cognizable but federal courts 
lack supervisory power to specify remedy for violation); Dietz v. Solem, 640 F.2d 126, 130-31 (8th Cir. 
1981) (claim alleging that jury instruction contained unconstitutional burden-shifting presumption cog
nizable); Grigsby v. Mabry, 637 F.2d 525, 527 (8th Cir. 1980) (claim alleging denial of trial by impartial 
jury cognizable); Henson v. Wyrick, 634 F.2d 1080, 1081-85 (8th Cir. 1980) (same), cert, denied, 101 S. 
Ct. 1417 (1981); Hicks v. Wainwright, 633 F.2d 1146, 1148-49 (5th Cir. 1981) (claim alleging that denial 
of continuance prevented petitioner from presenting sole expert witness on insanity defense when peti- 
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Conversely, trial court actions that constitute harmless error do not warrant 
habeas relief.* 2761

tioner exercised due diligence in attempting to obtain witness’ presence cognizable); Clark v. Black
burn, 632 F.2d 531, 535 (5th Cir. 1980) (claim alleging that government caused material eyewitness to 
be unavailable to testify despite knowledge that petitioner had subpoenaed him cognizable); Brewer v. 
Overberg, 624 F.2d 51, 52 (6th Cir. 1980) (per curiam) (claim alleging that state court failed to instruct 
jury on lesser included offenses cognizable), cert, denied, 449 U.S. 1085 (1981); Bisaccia v. Attorney 
General, 623 F.2d 307, 312 (3d Cir.) (claim alleging that government used coconspirator’s guilty plea as 
substantive evidence of petitioner’s complicity without cautionary instruction cognizable), cert, denied. 
449 U.S. 1042 (1980); Abbott v. Wainwright, 616 F.2d 889, 889 (5th Cir. 1980) (per curiam) (claim 
alleging that court denied severance motion when all criteria for severance met cognizable).

Many violations do not raise sufficient dangers of unfairness to cause due process problems. See 
Bivens v. Wyrick, 640 F.2d 179, 181 (8th Cir. 1981) (prosecutor’s improper cross-examination of alibi 
witness inferring that witness coerced into testifying not so prejudicial as to constitute denial of due 
process); United States ex ret. Cyburt v. Rowe, 638 F.2d 1100, 1104 (7th Cir. 1981) (trial court’s failure 
to inquire into plea bargain and to inform petitioner of right to confront witnesses when petitioner did 
not allege specific threat inducing him to plead guilty not fundamentally unfair); Mendiola v. Estelle, 
635 F.2d 487, 491 (5th Cir. 1981) (per curiam) (erroneous admission of hearsay not fundamentally 
unfair); Anaya v. Romero, 627 F.2d 226, 228 (10th Cir. 1980) (per curiam) (prosecutor’s unwarranted 
vouching for credibility of state witness not fundamentally unfair), cert, denied, 101 S. Ct. 1380 (1981); 
Wilks v. Israel, 627 F.2d 32, 37 (7th Cir. 1980) (after petitioner jumped from witness stand and as
saulted judge, judge’s remark outside of presence of jury that defendant “going away for so long they 
are going to forget they ever knew him” not so prejudicial as to render trial fundamentally unfair); 
Satterlee v. Kritzman, 626 F.2d 682, 683 (9th Cir. 1980) (per curiam) (court clerk’s inadvertent 8-month 
delay in forwarding habeas case to appellate court not violative of petitioner’s due process rights).

2761. See, eg., Guzzard v. Bengston, 643 F.2d 1300, 1302 (7th Cir. 1981) (counsel’s remark contain
ing inadmissible hearsay not so prejudicial as to render trial fundamentally unfair); Allen v. Snow, 635 
F.2d 12, 15 (1st Cir. 1980) (prosecutor’s unwarranted reference to other fires on petitioner’s property not 
so prejudicial as to render petitioner’s trial on arson charges fundamentally unfair), cert denied. 101 S. 
Ct. 1981 (1981); Bryson v. Alabama, 634 F.2d 862, 865 (5th Cir. 1981) (prosecutor’s reference to peti
tioner’s prior escape from prison when other evidence of guilt overwhelming not so prejudicial as to 
render trial fundamentally unfair); Thomas v. Cardwell, 626 F.2d 1375, 1382 (9th Cir. 1980) (prosecu
tor’s failure to disclose “deal” with key prosecution witness not so prejudicial as to render trial funda
mentally unfair), cert, denied, 449 U.S. 1089 (1981).

2762. 428 U.S. 465 (1976).
2763. id at 494; see Chavis v. Henderson, 638 F.2d 534, 538 (2d Cir. 1980) (claim that court should 

have excluded identification evidence because no probable cause for arrest not cognizable when peti
tioner given full and fair opportunity to litigate fourth amendment claim in state court), cert, denied. 50 
U.S.L.W. 3247 (U.S. Oct. 6, 1981); Montes v. Jenkins, 626 F.2d 584, 590 (7th Cir. 1980) (claim that state 
court should have excluded confession because police violated fourth amendment by taking petitioner 
from work release center to police station for questioning not cognizable when petitioner given full and 
fair opportunity to litigate claim in state court); Of Allen v. McCurry, 449 U.S. 90, 103 (1980) (Court 
rejected plaintiff’s claim that because Stone barred habeas relief, federal court should not allow defend
ant police officers to raise state court’s partial rejection of plaintiffs fourth amendment claim as collat
eral estoppel defense to § 1983 suit arising from same search and seizure). But see Boyd v. Mintz, 631 
F.2d 247, 250-51 (3d Cir. 1980) (petitioner denied full and fair opportunity to present fourth amend
ment claim in state court when suppression motion not timely filed because public defender unaware of 
petitioner’s entitlement to counsel until one day before suppression motion required to be filed and new 
unwritten local policy required formal application for time extension).

2764. See Patterson v. Warden, 624 F.2d 69, 70 (9th Cir. 1980) (per curiam) (Stone inapplicable to 
fifth amendment claims that confession not voluntary and Miranda warnings defective); Hussong v. 
Warden, 623 F.2d 1185, 1187-88 (7th Cir. 1980) (Stone inapplicable to statutory exclusionary rule 
under federal wiretap statute); Harryman v. Estelle, 616 F.2d 870, 872 n.3 (5th Cir.) (en banc) (Stone 
inapplicable to claim that Miranda violated), cert, denied, 449 U.S. 860 (1980).

In 1976, the Supreme Court held in Stone v. Powell2'162 that a state court’s 
failure to exclude evidence obtained in an unconstitutional search or seizure is 
not cognizable in federal habeas proceedings when a state court has provided 
the opportunity for full and fair litigation of the fourth amendment claim.2763 
This term, three circuits declined to extend Stone beyond fourth amendment 
claims.2764 The Ninth Circuit, however, held that a challenge to the seizure of 
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obscene materials raised a fourth and not a first amendment claim and there
fore Stone barred habeas review.2765

In Jackson v. Virginia2166 the Supreme Court broadened the scope of habeas 
review for sufficiency of evidence claims. The Court replaced the “no-evi
dence” test under which a petitioner had to show that no evidence supported 
his conviction,2767 with a test that looks to whether any rational trier of fact, 
viewing the evidence in the light most favorable to the government, could find 
the defendant guilty beyond a reasonable doubt.2768 Even this more liberal 
standard, however, is likely to provide few petitioners with relief.2769 Petition
ers who plead guilty may not raise sufficiency of evidence claims in habeas 
proceedings.2770

Exhaustion and Waiver. Federal courts may not review a state pris
oner’s habeas petition if the petitioner has not exhausted all available state 
remedies.2771 The exhaustion requirement,2772 which reflects principles of 
comity rather than jurisdictional prerequisites,2773 compels state prisoners to

2765. See Abell v. Raines, 640 F.2d 1085, 1088 (9th Cir. 1980) (Stone applicable to petitioner’s 
fourth amendment claim concerning search and seizure of allegedly obscene materials although first 
amendment values involved).

2766. 443 U.S. 307 (1979).
2767. See Thompson v. City of Louisville, 362 U.S. 199, 206 (1960) (habeas petitioner challenging 

conviction based on insufficiency of evidence required to show that no evidence supported state 
conviction).

2768. See Jackson v. Virginia, 443 U.S. at 324 (sufficient evidence existed for rational factfinder to 
conclude beyond reasonable doubt that petitioner committed first degree murder); United States ex ret. 
Sullivan v. Cuyler, 631 F.2d 14, 16 (3d Cir. 1980) (per curiam) (remanding for evaluation of sufficiency 
of evidence under Jackson standard).

2769. This term, although at least seven petitioners challenged the sufficiency of evidence supporting 
their state court convictions, in the United States Courts of Appeal, only one prevailed. See Arnold v 
Wyrick, 646 F.2d 1225, 1227 (8th Cir. 1981) (evidence that petitioner grabbed service station attendant 
from behind, threatened him with object he believed to be gun, forced him into storeroom, and bound 
him sufficient to support first degree robbery conviction even if jury found that petitioner had no gun); 
Harris v. Blackbum. 646 F 2d 904, 906 (5th Cir. 1981) (evidence that petitioner under influence of drugs 
and in car owned by another containing drugs insufficient to establish possession of heroin); Tyler v 
Phelps, 643 F.2d 1095, 1102 (5th Cir. 1981) (evidence that petitioner fired pistol into crowd sufficient to 
support conclusion that petitioner possessed intent to kill or do great bodily harm); Gruttola v. Ham
mock, 639 F.2d 922, 927-28 (2d Cir. 1981) (testimony of eight eyewitnesses that petitioner was gunman, 
together with conoborating physical evidence, sufficient to support robbery conviction despite contrary 
character testimony); Brouillette v. Wood, 636 F.2d 215, 217 (8th Cir. 1980) (petitioner's presence in 
women's restroom at 3:30 a m., his statements to victim, and his physical grabbing of victim sufficient to 
support finding of force required by statute for sexual assault conviction), cert, denied. 101 S Ct. 1766 
(1981); Paullet v. Howard, 634 F.2d 117, 118 (3d Cir. 1980) (per curiam) (evidence sustained conviction 
for simple assault, indecent assault, and rape); Brewer v. Overberg. 624 F.2d 51, 53 (6th Cir. 1980) (per 
curiam) (testimony of decedent’s son as to events that occurred and testimony of expert witness as to 
possibility of accidental firing of gun sufficient evidence to support murder conviction), cert, denied, 449 
U.S. 1085 (1981).

2770. Kelley v. Alabama, 636 F.2d 1082, 1084 (5th Cir. 1981) (per curiam) (petitioner who pleaded 
guilty cannot six years later allege insufficiency of evidence to support state court conviction).

2771. 28 U.S.C. § 2254(b) (1976); see Fletcher v. Warden, 641 F.2d 850, 852 (10th Cir. 1981) (per 
curiam) (failure to exhaust state remedies for claim alleging unlawful detention in federal prison for 
term of state sentence precludes habeas review); Sweet v. Cupp, 640 F.2d 233, 236 (9th Cir. 1981) 
(failure to present equal protection challenge to rape statute on direct appeal and to pursue state post
conviction remedies precludes habeas review); cf. Martinez v. Romero, 640 F.2d 1151, 1152 (10th Cir. 
1981) (per curiam) (when record silent as to whether state remedies exhausted, habeas petition re
manded to federal district court for exhaustion determination).

2772. Section 2254 codified the judicially-created doctrine of abstention applicable when a federal 
court reviews a state criminal proceeding. Fay v. Noia, 372 U.S. 391. 419 (1963).

2773. See id. at 418-20 (comity provides basis for doctrine of abstention); Sweet v. Cupp. 640 F.2d 
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take their claims to the highest possible state court through either direct appeal 
or state collateral attack.* 2774 In addition, a state prisoner must re-exhaust state 
remedies when new case law creates theories previously unavailable.2775

233, 236 (9th Cir. 1981) (exhaustion requirement matter of comity, not jurisdiction). The exhaustion 
requirement, by providing state courts an opportunity to consider constitutional claims, preserves the 
role of state courts in applying federal constitutional law and ensures the orderly administration of state 
criminal proceedings. Braden v. 30th Judicial Circuit Court, 410 U.S. 484, 490-91 (1973); see Carden v. 
Montana, 626 F.2d 82, 83 (9th Cir.) (exhaustion requirement avoids isolating state courts from federal 
constitutional issues and prevents federal interference with state criminal proceedings), cert, denied. 449 
U.S. 1014 (1980). See generally Perez v. Ledesma, 401 U.S. 82, 85 (1971) (absent proven harassment or 
bad faith prosecution, federal interference with pending state criminal proceeding inappropriate)

2774. 28 U.S.C. § § 2254(b)-(c) (1976); see Domaingue v Butterworth, 641 F.2d 8, 13 (1st Cir. 1981) 
(when trial court denied new trial motion presenting ineffective assistance of counsel claim and right to 
appeal still available at time federal habeas petition filed, failure to appeal warrants dismissal of peti
tion); Clonce v. Presley. 640 F.2d 271, 273 (10th Cir. 1981) (per curiam) (failure to pursue direct appeal 
to highest state court or to raise claim in available postconviction proceedings warrants dismissal of 
habeas petition); cf. Sweet v. Cupp, 640 F.2d 233, 237-38 (9th Cir. 1981) (when highest state court 
refused to review habeas petition on procedural grounds, failure to exhaust other postconviction relief 
warrants dismissal of petition).

The Supreme Court has resolved confusion over the interpretation of section 2254(c) by not requiring 
a state prisoner to pursue collateral attack when he has exhausted his remedies on direct attack. Brown 
v. Allen, 344 U.S 443, 447 (1953); see Burton v. Oliver, 599 F.2d 49, 50 (5th Cir. 1979) (per curiam) 
(exhaustion requirement satisfied when petitioner took direct appeal but not state collateral attack) A 
state prisoner need not apply for certiorari to the Supreme Court for review of a decision of the state’s 
highest court in order to satisfy the exhaustion requirement. Fay v. Noia, 372 U.S. 391, 435 (1963).

This term the First Circuit held that when a petitioner does not exhaust his state remedies until after 
he files a habeas petition in federal court, the court must dismiss the petition. Domaingue v. But
terworth, 641 F.2d 8, 14 (1st Cir. 1981). But cf. Sharpe v. Buchanan, 317 U.S. 238, 239 (1942) (per 
curiam) (remanding petition to appellate court when state remedies not exhausted until after appellate 
court denied petition); Thomas v. Wyrick, 622 F.2d 411, 414 (8th Cir. 1980) (delaying proceedings in 
federal habeas case to allow state prisoner opportunity to pursue relief in pending state proceeding). 
Federal courts apply state law in determining whether the petitioner has exhausted all available state 
remedies. See Carter v. Jago, 637 F.2d 449, 451 (6th Cir. 1980) (although unclear whether state reme
dies exhausted when habeas petition filed in federal district court, subsequent federal appellate deci
sions interpreting state law required finding that state remedies exhausted).

2775. Drennon v. Hess. 642 F.2d 1204, 1205 (10th Cir. 1981) (per curiam) (state prisoner challenging 
length of sentence required to re-exhaust state remedies when relevant Supreme Court cases decided 
after habeas petition filed in federal court).

2776. Smith v. Digmon, 434 U.S. 332, 333-34 (1978) (per curiam) (claim raised by state prisoner's 
brief but not addressed by state appellate court satisfies exhaustion requirement); Wiley v. Sowders, 647 
F.2d 642. 647 (6th Cir. 1981) (claim fairly presented to state supreme court in parties’ briefs reviewable 
on federal habeas corpus even though state court dismissed claim on procedural grounds).

2777. Picard v Connor, 404 U.S. 270, 275-78 (1971); see Morrow v. Wyrick, 646 F.2d 1229, 1232 (8th 
Cir.) (although abstract and conclusory, federal confrontation clause claim fairly presented to state 
court when discernible from petitioner’s state appellate brief and addressed in state’s responding brief), 
cert, denied, 50 U.S.L.W. 3247 (U.S. Oct. 6, 1981); Hart v. Estelle, 634 F.2d 987, 989 (5th Cir. 1981) (per 
curiam) (when neither medical testimony nor records of mental history introduced at state habeas pro
ceedings on claim of incompetence to stand trial, federal claim not fairly presented to state court); 
Thomas v. Wyrick, 622 F.2d 411,413 (8th Cir. 1980) (federal constitutional issue not fairly presented to 
state court when petitioner claiming denial of fair trial failed to cite constitution or any federal case).

If the facts and legal theory in the habeas claim are essentially the same as those presented to the 
state courts, the exhaustion requirement may be satisfied. Compare Bisaccia v. Attorney General, 623 
F.2d 307, 309-12 (3d Cir. 1980) (when petitioner’s state court claim that use of coconspirator’s guilty 
plea deprived him of fair trial substantial equivalent of federal due process claim, federal claim fairly 
presented to state court), cert, denied. 449 U.S. 1042 (1980) mvZA Picard v. Connor. 404 U.S. 270, 275-78 

Presentation of a claim to a state court satisfies the exhaustion requirement 
even if the state court chooses not to address the claim.2776 A state prisoner, 
however, must have presented fairly to the state court the substance of the 
claim raised on federal habeas review in order to afford the state court the first 
opportunity to review the federal aspects of the claim.2777 The circuits con
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tinue to disagree over whether to dismiss petitions that raise both exhausted 
and unexhausted claims.2778

(1971) (when claim alleging illegal indictment argued in state court solely on state law grounds, federal 
equal protection claim not fairly presented to state court) and Domaingue v. Butterworth, 641 F.2d 8, 
12-13 (1st Cir. 1981) (when claim before state court focused on counsel’s failure to object to one jury 
instruction but federal habeas claim alleged ineffective assistance of counsel covering many incidents, 
federal claim not fairly presented to state court) and Camillo v. Wyrick, 640 F.2d 931, 934-35 (8th Cir. 
1981) (alternative holding) (when claim before state court alleged that guilty plea result of coercion but 
federal habeas claim alleged that drugs and hospitalization rendered petitioner incompetent to enter 
plea, federal claim not fairly presented to state court) and Paullet v. Howard, 634 F.2d 117, 119-120 (3d 
Cir. 1980) (per curiam) (when claim before state court alleged that prosecutor’s opening remarks consti
tuted reversible trial error but federal habeas claim alleged constitutional violation on same facts, fed
eral claim not fairly presented to state court) and Wilks v. Israel, 627 F.2d 32, 37-38 (7th Cir. 1980) 
(when claim before state court alleged that refusal to accept guilty plea constituted abuse of discretion 
but federal habeas claim alleged due process violation on same facts, federal claim not fairly presented 
to state court).

2778. The majority of circuits review the exhausted claims but dismiss the unexhausted claims in 
such "mixed" petitions. See, e.g., Lindner v. Wyrick, 644 F.2d 724, 727 (8th Cir.) (exhausted claims 
reviewed; unexhausted claims dismissed), cert, denied, 50 U.S.L.W. 3247 (U.S. Oct. 6, 1981); Wilks v. 
Israel, 627 F.2d 32, 38 & n.10 (7th Cir. 1980) (same); Meggs v. Fair, 621 F.2d 460, 461 (1st Cir. 1980) 
(same); Callahan v. Estelle, 605 F.2d 70, 73 (2d Cir. 1979) (although unexhausted challenges to jury 
instruction cannot provide independent grounds for habeas relief, when petitioner exhausted other 
challenges alleging error in instruction, federal court must examine entire jury charge to determine 
whether erroneous instruction violated due process); Balthazar v. Superior Court, 573 F.2d 698, 699 (1st 
Cir. 1978) (federal court empowered to decide exhausted claims despite existence of unexhausted 
claim); Trantino v. Hatrack, 563 F.2d 86, 96 n.20 (3d Cir.) (rejecting rule of Fifth and Ninth Circuits 
and allowing consideration of exhausted claims), cert, denied, 435 U.S. 928 (1977); Meeks v. Jago, 548 
F.2d 134, 137-38 (6th Cir. 1976) (exhausted claims reviewed; unexhausted claims dismissed); Smith v. 
Goffney, 462 F.2d 663, 665 (10th Cir. 1972) (same); Hewitt v. North Carolina, 415 F.2d 1316, 1320 (4th 
Cir. 1969) (federal court must review exhausted claim despite presence in petition of unexhausted 
claim).

The Fifth and Ninth Circuits dismiss the entire petition refusing to review either the exhausted or 
unexhausted claims. See Preston v. Blackbum, 638 F.2d 788, 790 (5th Cir. 1981) (failure to exhaust 
state remedies for any claim requires dismissal of both exhausted and unexhausted claims); Carothers 
v. Rhay, 594 F.2d 225, 228 (9th Cir. 1979) (dictum) (same); Galtieri v. Wainwright, 582 F.2d 348, 355- 
56 (5th Cir 1978) (en banc) (comity, avoidance of piecemeal litigation, and judicial economy require 
dismissal of “mixed” petitions). But see Henson v. Estelle, 641 F.2d 250, 252 n.l (5th Cir. 1981) 
(“mixed" petition not dismissed when unexhausted claim frivolous). Both the Fifth and Ninth Circuits, 
however, will review the exhausted claims in “mixed" petitions when the district court has reached the 
merits of these unexhausted claims. See, e.g.. Cherry v. Director, State Bd. of Corrections, 635 F.2d 
414, 417 (5th Cir.) (en banc) (if district court reaches merits of exhausted claim in “mixed" petition, 
appellate court will review disposition of that claim), cert, denied, 50 U.S.L.W. 3247 (U.S. Oct. 6, 1981); 
Stewart v Estelle, 634 F.2d 998, 999 (Sth Cir. 1981) (same); Carothers v. Rhay, 594 F.2d 225, 228-29 
(9th Cir. 1979) (same); Galtieri v. Wainwright, 582 F.2d 348, 362 (Sth Cir. 1978) (en banc) (same). This 
term the Fifth Circuit held that a district court properly reviewed an exhausted claim in a “mixed” 
petition when the disposition of that claim made the unexhausted claim moot. Spiegel v. Sandstrom, 
637 F.2d 405, 406 (5th Cir. 1981).

2779. In extraordinary circumstances, a petitioner may be granted interlocutory relief without ex
hausting state remedies. See Shaw v. Martin, 613 F.2d 487, 490-91 (4th Cir. 1980) (granting stay of 
execution of death sentence despite failure to exhaust state remedies).

2780. See, eg., Montague v. Vinzant, 643 F.2d 657, 659 (9th Cir. 1981) (when state supreme court 
held that statute reclassifying marijuana possession from felony to misdemeanor applied only to pend
ing cases, futile for petitioner to attack in state court distinction between pending and completed cases 
on equal protection grounds); Carter v. Jago, 637 F.2d 449, 451 (6th Cir. 1980) (exhaustion futile when 
neither delayed appeal nor other state postconviction relief available to petitioner); Rodgers v. Wyrick, 
621 F.2d 921, 925 (8th Cir. 1980) (although pursuit of relief through two state postconviction remedies 
futile, petitioner required to pursue third nonfutile procedure to satisfy exhaustion requirement).

In certain circumstances, a federal court may hear habeas claims by petition
ers who have failed to exhaust state remedies.2779 For example, courts often 
do not require exhaustion if it would be futile for the petitioner to proceed with 
his state claims2780 or if the state has harassed the petitioner or dealt with him 
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in bad faith.2781 Similarly, a petitioner may raise an unexhausted claim if the 
circuit court permits a state to waive exhaustion either by express waiver2782 or 
by failure to raise the exhaustion issue.2783 Finally, courts occasionally hear 
habeas claims filed prior to trial.2784

In addition to the exhaustion requirement, a state prisoner may lose his right 
to federal habeas review entirely by acting in a manner that the reviewing 
court characterizes as a waiver of this right. In the past, courts have found 
waiver when a petitioner deliberately refrained from raising a claim in the 
lower state court.2785 In Wainwright v. Sykes,2™6 the Supreme Court held that 
a defendant who, absent cause and prejudice, failed to make timely objections 
to proceedings in the lower state court waived his right to federal habeas re
view of such objections, even though a higher state court ruled on the issue 
presented by the objection.2787 The waiver bar does not apply, however, if the

2781. See Tifford v. Wainwright, 588 F.2d 954, 956 (5th Cir. 1979) (per curiam) (state remedies 
exhausted due to bad faith after state court of appeals declined to hear case because of petitioner's 
failure to provide transcript when transcript otherwise available to court).

2782. The Fourth and Fifth Circuits recognize that a prosecutor explicitly may waive the exhaustion 
requirement. Houston v. Estelle, 569 F.2d 372, 375-76 (5th Cir. 1978); Jenkins v. Fitzberger, 440 F.2d 
1188, 1189 (4th Cir. 1971) (per curiam). The First, Second, and Third Circuits have refused to recog
nize prosecutorial waiver of the exhaustion requirement. Trantino v. Hatrack, 563 F.2d 86, 96 (3d Cir ), 
cert. denied, 435 U.S. 928 (1977); Sostre v. Festa, 513 F.2d 1313, 1314 n.l (2d Cir.), cert, denied. 423 
U.S. 841 (1975); Needel V. Scafati, 412 F.2d 761, 766 (1st Cir.), cert, denied, 396 U.S. 861 (1969). The 
Eighth Circuit, in dicta, implicitly has recognized prosecutorial waiver. Blackwell v Wolff, 454 F.2d 
48, 50 (8th Cir. 1972) (dicta) (petitioner must exhaust state remedies when prosecutor has not explicitly 
waived exhaustion requirement); cf. Davis v. Campbell, 608 F.2d 317, 320 n.10 (8th Cir. 1979) (per 
curiam) (because state’s erroneous concession of exhaustion does not constitute express waiver, claims 
barred for failure to exhaust). The Ninth Circuit does not recognize waiver of the exhaustion require
ment unless justice so requires. Sweet v. Cupp, 640 F.2d 233, 237 n.5 (9th Cir. 1981)

2783. See Colon v. Fogg, 603 F.2d 403, 406-07 (2d Cir. 1979) (waiver of exhaustion requirement 
found when state failed to raise issue until 14 months after claim filed); Messelt v. Alabama, 595 F.2d 
247, 250 (5th Cir. 1979) (per curiam) (waiver of exhaustion requirement found when state failed to raise 
issue in district court). But see Blackwell v. Wolff, 454 F.2d 48, 50 (8th Cir. 1972) (no waiver of exhaus
tion requirement when state failed to raise issue in district court).

2784 See Braden v. 30th Judicial Circuit Court, 410 U.S. 484. 489 (1973) (petitioner serving sentence 
in one state granted pretrial habeas relief to compel speedy trial in another state); Atkins v. Michigan. 
644 F.2d 543. 548 (6th Cir. 1981) (prisoner granted habeas relief to compel speedy disposition of trial 
delayed 15 months pending resolution of prosecutor’s interlocutory appeal). But see Davis v. Muellar, 
643 F.2d 521, 525 (8th Cir. 1981) (petitioner awaiting trial denied habeas relief because state remedies 
not yet exhausted). When a petitioner asserts a speedy trial claim, courts will order that trial commence 
quickly; however, they will not dismiss charges. See Atkins v. Michigan, 644 F.2d at 546-47 (exhaus
tion requirement precludes dismissal of charges because speedy trial claim can be raised after trial); 
Carden v. Montana, 626 F.2d 82, 84 (9th Cir.) (pretrial habeas petition raising speedy trial claim dis
missed because no showing of harassment or bad faith and claim reviewable after trial), cert, denied, 
449 U.S. 1014 (1980); Neville v. Cavanagh, 611 F.2d 673, 675-76 (7th Cir. 1979) (after new trial granted, 
relief denied despite determination of claim by state supreme court because habeas relief available after 
new trial), cert, denied, 446 U.S. 908 (1980).

2785. Fay v. Noia, 372 U.S. 391, 399 (1963) (as matter of comity, federal judge may deny relief to 
petitioner who deliberately bypassed state procedures and thereby forfeited state remedies); see Morri
son v. Jones, 565 F.2d 272, 274 (4th Cir. 1977) (after counsel and defendant discussed alternative strate
gies following mistrial, failure to assert claim of denial or right to speedy trial during three-year interim 
between trials constituted waiver), cert, denied, 435 U.S. 914 (1978).

2786. 433 U.S. 72 (1977).
2787. Id at 86-87. In Wainwright, the Supreme Court sought to discourage “sandbagging," the prac

tice by which defense counsel refrains from raising objections in the lower level state court with the 
intent of raising them on appeal. Id. at 89. The Court also felt that a contemporaneous objection 
requirement would promote comity between the state and federal courts, increase finality in criminal 
litigation, create a record when the witness’ recollections are freshest, and allow the trial judge to make 
factual findings necessary for the determination of constitutional issues. Id. at 88-90. 
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lower state court reaches the merits of an issue despite the defendant’s failure 
to raise the issue in a timely objection.2788 In addition, a defendant who sub
stantially complies with state procedures for raising timely objections does not 
waive his right to federal habeas review.2789

When a federal habeas petitioner fails to make timely objections to state 
court proceedings, Wainwright requires federal courts to forgo review on the 
merits, unless the petitioner can demonstrate both prejudice resulting from the 
state court's ruling and cause for his failure to comply with the state’s proce
dures.2790 Wainwright, however, explicitly left the prejudice and cause stan
dards undefined.2791 Circuit courts have found prejudice to the petitioner 
when the alleged error affects the determination of guilt or innocence.2792 The 
circuit courts have found cause in several situations,2793 but continue to disa
gree over whether cause exists for a petitioner’s failure to object to jury instruc-

2788. See, eg., White v. Sowders, 644 F.2d 1177, 1183 (6th Cir. 1980) (when issue raised sua sponte 
and disposed of by state court, policies behind contemporaneous objection rule satisfied and federal 
habeas review appropriate), cert, denied, 50 U.S.L.W. 3248 (U.S. Oct. 6. 1981); Thompson v. Estelle, 
642 F.2d 996, 998 (5th Cir. 1981) (when petitioner does not comply with state’s contemporaneous objec
tion rule but state court adjudicates merits of claim, federal habeas review appropriate); Henson v. 
Wyrick. 634 F.2d 1080, 1081 (8th Cir. 1980) (same), cert, denied. 101 S. Ct 1417 (1981); Thomas v. 
Blackbum, 623 F.2d 383, 386 (5th Cir. 1980) (same), cert, denied, 50 U.S.L.W. 3249 (U.S. Oct. 6, 1981).

The state court of appeals need not have relied expressly on the defendant’s procedural default for 
the federal court to find that the petitioner waived his right to habeas review. See Gruttola v. Ham
mock, 639 F.2d 922, 929 (2d Cir. 1981) (although state courts did not expressly find procedural default 
by petitioner, federal court concluded that state courts did not reach merits of claim because objection 
not properly presented at trial; petition dismissed under Wainwright)

2789. See, eg., Hicks v. Wainwright, 633 F.2d 1146, 1148 (5th Cir. 1981) (although petitioner did not 
couch objections in constitutional terms, petitioner’s repeated raising of due process issue in state pro
ceedings constituted substantial compliance with contemporaneous objection rule); Williams v. 
Zahradnick, 632 F.2d 353, 358 (4th Cir. 1980) (although petitioner did not immediately challenge intro
duction of evidence of postarrest silence, petitioner's repeated objections to further questioning about 
silence constituted substantial compliance with contemporaneous objection rule); Alburquerque v. 
Bara, 628 F 2d 767, 773 (2d Cir. 1980) (although petitioner failed to present detailed facts in support of 
claim, petitioner’s objection to composition of jury constituted substantial compliance with state court 
requirement that claim set forth facts upon which challenge based); cf. White v. Sowders. 644 F.2d 
1177, 1182 (6th Cir. 1980) (although pro se petitioner failed to raise claim in postconviction motion as 
required by state procedures, state court’s sua sponte raising and disposition of claim constituted sub
stantial compliance with state procedures), cert, denied, 50 U.S.L.W 3248 (U.S. Oct. 6, 1981).

2790. 433 U.S. at 87.
2791. Id
2792. See Tyler v. Phelps, 643 F.2d 1095, 1100 (5th Cir. 1981) (prejudice found when improper jury 

charge denied petitioner fundamentally fair trial); Hardy v. Callahan. 634 F.2d 646, 649 (1st Cir. 1980) 
(no prejudice found when informant’s identity not disclosed because defense related to this information 
never seriously raised at trial).

2793. Compare Haney v. Rose, 642 F.2d 1055, 1057-58 (6th Cir. 1981) (cause exists for failure to 
object to juror’s bias when petitioner did not learn of bias until after trial) and Harris v. Spears, 606 
F.2d 639, 642-43 (5th Cir. 1979) (cause exists for failure to object to use of hypothetical testimony in 
cross-examination when testimony never introduced and basis for objection did not ripen until prosecu
tion rested) with Graham v. Mabry, 645 F.2d 603, 607 (8th Cir. 1981) (no cause exists for failure to use 
preemptory jury challenge when counsel aware of juror’s bias and no adequate explanation for failure 
advanced) and Hardy v. Callahan, 634 F.2d 646, 648 (1st Cir. 1980) (no cause exists for failure to raise 
issue at second trial when procedural rules do not prevent issue raised at first trial from being raised at 
second trial).

An evidentiary hearing is not required to show cause and prejudice when the petitioner asserts cause 
and prejudice without alleging a specific factual basis. Mendiola v. Estelle, 635 F.2d 487, 490 (5th Cir. 
1981) (per curiam). The First Circuit has approved the following definition of cause: “(cjause means 
either that state procedural rules are inadequate or were unfairly applied or that neither the defendant 
nor his attorney could reasonably have been expected to know or appreciate the legal significance of the 
facts upon which the objection is based.” Grace v. Butterworth, 635 F.2d 1, 5 (1st Cir. 1980). 
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tions that the Supreme Court found unconstitutional in a decision handed 
down after the conclusion of the state court proceedings.2794

Right to Legal Assistance. Habeas corpus proceedings are civil actions
for which there is no sixth amendment right to counsel.2795 The rules gov
erning section 2254 habeas motions, however, authorize a federal court to ap
point counsel when the interests of justice require.2796 Moreover, the court 
must appoint counsel to represent the petitioner at an evidentiary hearing,2797 
or to help him utilize discovery effectively.2798 In addition, petitioners pro
ceeding in forma pauperis and asserting claims under section 2241 may obtain 
copies of pertinent documents or portions of the record without cost.2799

Evidentiary Hearings. Courts afford a presumption of correctness to the
written findings of fact made by a state trial court in a proceeding to which the

2794. In Carter v. Jago, 637 F.2d 449 (6th Cir. 1980), the court found cause for the petitioner's failure 
to object to a jury instruction when a Supreme Court case, decided after the petitioner’s trial, under
mined the constitutionality of a jury instruction and the petitioner had no reason to raise the objection 
at trial. Id at 455. The petitioner in Carter based his claim on Mullaney v. Wilbur. 421 U.S. 684 
(1975), which held that a jury instruction requiring a defendant to disprove an element of the crime 
violated due process. 637 F.2d at 453. In contrast, the Fourth Circuit, in Cole v Stevenson, 620 F.2d 
1055 (4th Cir.), cert, denied. 449 U.S. 1004 (1980), found no cause for the petitioner's failure to object to 
a jury instruction when a Supreme Court case decided after the petitioner’s trial undermined the consti
tutionality of that instruction. Id. at 1063. The Cole court relied on Hankerson v. North Carolina, 432 
U.S 233 (1977), which in addition to applying Mullaney retroactively, observed that the states “may be 
able to insulate past convictions by enforcing the normal and valid rule that failure to object to a jury 
violation is a waiver of any claim of error.” 620 F.2d at 1060-62 (citing Hankerson v. North Carolina, 
432 U.S. at 244 n.8) The Cole court concluded that the Hankerson decision precludes a finding that the 
failure to object properly constitutes cause when the jury instruction not objected to is later invalidated 
by a change in law. 620 F.2d at 1062-63.

Courts also are split over when plain error in a judge's instruction to the jury establishes cause for the 
defendant’s failure to object. Compare Berrier v. Engler. 583 F.2d 515, 522 (6th Cir.) (cause exists for 
failure to comply with state’s contemporaneous objection rule when plain error in jury instruction in
fected fairness of trial), cert, denied, 439 U.S. 955 (1978) with Tyler v. Phelps, 643 F.2d 1095, 1101 & n.9 
(5th Cir. 1981) (no cause exists for failure to comply with state’s contemporaneous objection rule when 
counsel advanced no explanation for his failure to object; plain error goes only to prejudice prong of 
Wainwright). Cf. Dietz v. Solem, 640 F.2d 126, 132 (8th Cir. 1981) (remanding to district court for 
determination whether failure to object to jury instruction made unconstitutional by subsequent 
Supreme Court decision constitutes cause under Wainwright}.

2795. See Norris v. Wainwright, 588 F.2d 130, 133 (5th Cir.) (no requirement to appoint counsel in 
habeas proceeding unless necessary to ensure due process), cert, denied. 444 U.S. 846 (1979); Hopkins 
v. Anderson, 507 F.2d 530, 533 (9th Cir. 1974) (no constitutional right to counsel in federal habeas 
proceeding), cert, denied. 421 U.S. 920 (1975).

2796. Section 2254 Rules, supra note 1, rule 8(c) (rules do not limit appointment of counsel at any 
stage of case if interests of justice require); see Williams v Missouri, 640 F.2d 140, 144 (8th Cir 1981) 
(court empowered to appoint counsel for habeas corpus proceedings but failure to do so not a constitu
tional violation); cf. Haley v. Estelle, 632 F.2d 1273, 1275-76 (5th Cir. 1980) (petitioner who lacked 
counsel in prior habeas proceedings and failed to present all existing claims did not abuse writ of 
habeas corpus; thus, subsequent challenges not precluded). When the petitioner requires court-ap
pointed counsel, selection of the particular attorney is within the discretion of the court. See Van Meter 
v Iowa, 578 F.2d 218, 219 (8th Cir. 1978) (per curiam) (petitioner has no right to counsel of his own 
choosing).

2797. Section 2254 Rules, supra note 1, rule 8(c); see Walters v. Jago, 642 F.2d 194, 194 (6th Cir. 
1981) (per curiam) (remanding for appointment of counsel to present evidence at hearing on issue of 
impermissibly suggestive photographic display).

2798. See Section 2254 Rules, supra note 1, rule 6(a) (court must appoint counsel if necessary to 
enable petitioner to use discovery procedures effectively).

2799. 28 U.S.C. § 2250 (1976).
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petitioner was a party.2800 A petitioner challenging those findings, however, is 
entitled to an evidentiary hearing if he satisfies one of the conditions set forth 
in section 2254(d).2801 In short, the petitioner must demonstrate that (1) the 
merits of the factual dispute were not resolved in state court;2802 (2) the state

2800. Id. § 2254(d); see. eg., Drake v. Wyrick, 640 F.2d 912, 914 (8th Cir. 1981) (state court findings
presumed correct when full and fair hearing of claims); Germany v. Estelle, 639 F.2d 1301, 1305 (5th 
Cir.) (same), wi. 50 U.S.L.W. 3247 (U.S. Oct. 6, 1981); Grigsby v Mabry, 637 F.2d 525, 527
(8th Cir. 1980) (absence of full and fair hearing in state court warranted federal evidentiary hearing); 
Bouchillon v. Estelle, 628 F.2d 926, 928 n.2 (5th Cir. 1980) (state court findings presumed correct when 
full and fair hearing of claims); Brown v. Jemigan, 622 F.2d 914, 916 (5th Cir.) (same), cert, denied, 449 
U.S. 958 (1980). But cf. Rivera v. Harris, 643 F.2d 86, 97 (2d Cir. 1981) (presumption of regularity of 
state court findings inapplicable due to facial inconsistency of verdicts); Ruiz v. Cady, 635 F.2d 584, 
586-87 (7th Cir. 1980) (claim that prosecutor failed to divulge exculpatory evidence required federal 
district court to examine entire record for independent determination).

Judges may designate magistrates to conduct evidentiary hearings, to submit proposed findings of 
fact, and to recommend a disposition. Section 2254 Rules, supra note 1. rule 8(b)(1); see May v. Wy
rick. 635 F.2d 760, 760 (8th Cir. 1981) (denial of writ affirmed on basis of magistrate’s findings); 
Louis v. Blackbum, 630 F.2d 1105, 1109-10 (5th Cir. 1980) (district court should not enter order incon
sistent with magistrate's determination of witness’ credibility without hearing live testimony; district 
court need not apply clearly erroneous standard when decidmg whether to accept magistrate’s recom
mendations); Anaya v. Romero, 627 F.2d 226, 227-28 (10th Cir. 1980) (per curiam) (absent waiver or 
stipulation, magistrate hearing evidence must make formal findings on issues involving credibility of 
witness), cert denied, 101 S. Ct. 1380 (1981); Rutledge v. Wainwright, 625 F.2d 1200, 1205-06 (5th Cir. 
1980) (harmless error to deny petitioner opportunity to respond to magistrate’s report), cert, denied, 101 
S. Ct. 1746 (1981).

2801. The conditions are as follows:
(1) that the merits of the factual dispute were not resolved in the State court hearing;
(2) that the factfinding procedure employed by the State court was not adequate to afford a 

full and fair hearing;
(3) that the material facts were not adequately developed at the State court hearing;
(4) that the State court lacked jurisdiction of the subject matter or over the person of the 

applicant in the State court proceeding;
(5) that the applicant was an indigent and the State court, in deprivation of his constitu

tional right, failed to appoint counsel to represent him in the State court proceeding;
(6) that the applicant did not receive a full, fair, and adequate hearing in the State court 

proceeding; or
(7) that the applicant was otherwise denied due process of law in the Stale court proceeding;
(8) or unless that part of the record of the State court proceeding in which the determination 

of such factual issue was made, pertinent to a determination of the sufficiency of the evidence 
to support such factual determination, is produced as provided for hereinafter, and the Fed
eral court on a consideration of such part of the record as a whole concludes that such factual 
determination is not fairly supported by the record.

28 U.S.C. § 2254(d) (1976).
2802. See, eg.. Perkins v. LeFevre, 642 F.2d 37. 40-41 (2d Cir. 1981) (evidentiary hearing required 

when issue regarding alleged false testimony of government witness unresolved); Lokos v. Capps. 625 
F.2d 1258, 1261 (5th Cir. 1980) (evidentiary hearing required when factual dispute regarding incompe
tency at time of trial unresolved); Rutledge v. Wainwright, 625 F.2d 1200, 1205 (5th Cir. 1980) (eviden
tiary hearing denied when no factual dispute regarding plea and sentencing), cert, denied, 101 S. Ct. 
1746 (1981); Clark v. Blackbum, 619 F.2d 431, 434 (5th Cir. 1980) (evidentiary hearing required when 
record insufficient to resolve ineffective representation claim).

An evidentiary hearing is unnecessary if the trial record provides sufficient information to resolve the 
issues raised by the habeas petition. See Lindner v. Wyrick, 644 F.2d 724, 729 (8th Cir.) (no eviden
tiary hearing required when record adequate to resolve guilty plea challenge) cert, denied. 50 U.S.L.W 
3247 (U.S. Oct. 6, 1981); Camillo v. Wyrick, 640 F.2d 931, 936 (8th Cir. 1981) (same); Bivens v. Wyrick, 
640 F.2d 179, 182 (8th Cir. 1981) (no evidentiary hearing required when record adequate to determine 
validity of identification procedure); Owens v. Cardwell, 628 F.2d 546, 547-48 (9th Cir. 1980) (per 
curiam) (no evidentiary hearing required when record adequate to resolve sentencing challenge); Stone 
v. Cardwell, 620 F.2d 212, 213 (9th Cir. 1980) (per curiam) (no evidentiary hearing required when 
record adequate to resolve guilty plea claim).

An evidentiary hearing is not required when only legal issues are in dispute. See Hicks v. Wain
wright, 633 F.2d 1146, 1150 (5th Cir. 1981) (district court properly denied evidentiary hearing on legal 
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court finding was not supported by the facts;* 2803 (3) the state factfinding pro
cess was procedurally inadequate;2804 or (4) there exists newly discovered evi
dence.2805 To receive a hearing, a petitioner must raise a specific2806 and 
material2807 factual issue. A petitioner is entitled to an evidentiary hearing, 
however, when the district court desires to dismiss because of abuse of the 
writ.2808

issue of denial of continuance during trial); Rutledge v Wainwright, 625 F.2d 1200, 1205 (5th Cir. 
1980) (district court properly denied evidentiary hearing when only legal issues in dispute), cert, denied, 
101 S. Ct. 1746 (1981).

2803. See Ross v. Heyne, 638 F.2d 979, 985 (7th Cir. 1980) (district court not bound by factual 
determination of state court that record does not support); Patterson v. Warden, 624 F.2d 69, 70 (9th 
Cir. 1980) (district court must determine whether record substantially supports state court finding).

2804. 28 U.S.C. § 2254(d) (1976).
2805. Id (evidentiary hearing required when material facts not adequately developed at state court 

hearing); Townsend v. Sain. 372 U.S. 293, 313 (1963) (evidentiary hearing required when substantial 
allegation of newly discovered evidence).

2806. See Section 2254 Rules, supra note 1, rule 4 note (Advisory Committee Notes) (petition must 
state facts indicating specific possibility of constitutional error; notice pleading insufficient); Zambito v. 
Blair, 610 F.2d 1192, 1198 (4th Cir. 1979) (mere allegation that probable cause determination defective 
does not warrant evidentiary hearing), cert, denied, 445 U.S. 928 (1980); Wacht v. Cardwell, 604 F.2d 
1245, 1247 (9th Cir. 1979) (mere allegation that trial judge failed to inform petitioner of parole eligibil
ity when accepting guilty pleas does not warrant evidentiary hearing).

2807. See De Martino v. Weidenbumer, 616 F.2d 708, 714 (3d Cir. 1980) (no evidentiary hearing to 
determine whether documents police suppressed material to conviction when suppressed evidence cu
mulative and not exculpatory); Hunter v. Fogg, 616 F.2d 55, 62 (2d Cir. 1980) (no evidentiary hearing 
required to determine validity of petitioner’s guilty plea claim when petitioner’s conceding he was told 
of mandatory minimum and maximum sentence made issue immaterial); Parton v. Wyrick, 614 F.2d 
154, 158 (8th Cir. 1980) (no evidentiary hearing required to determine whether counsel’s failure to 
object to introduction of bed sheets at trial for rape prejudiced petitioner because issue not material).

The petitioner must allege such facts that, if true, would justify relief. See, eg, Williams v. Missouri, 
640 F.2d 140, 143 (8th Cir. 1981) (evidentiary hearing not required when challenge to state postconvic
tion remedy, even if successful, would not warrant federal habeas relief); Beach v. Blackbum, 631 F.2d 
1168, 1170 (1st Cir. 1980) (evidentiary hearing required because allegations regarding voluntariness of 
confession, if true, would warrant relief); Pruitt v. Housewright, 624 F.2d 851, 852 (8th Cir. 1980) 
(evidentiary hearing not required because letters and affidavits asserting petitioner’s innocence not 
likely to result in acquittal).

2808. See Potts v. Zant, 638 F.2d 727, 747-48 (5th Cir. 1981) (habeas petitioner must have opportu
nity at evidentiary hearing to rebut allegations of abuse of writ); Ellis v. Mabry, 601 F.2d 363, 364-65 
(8th Cir. 1979) (per curiam) (improper to dismiss habeas petition on grounds of prejudice to state from 
delay and abuse of writ without hearing to make findings on these issues). If a petitioner has exhausted 
his state remedies, a federal appellate court ordering a hearing will remand to the federal district court 
rather than to the state court. See Grisby v. Mabry, 637 F.2d 525, 528 (8th Cir. 1980) (once state 
remedies exhausted, federal district court appropriate forum for evidentiary hearing on remand).

2809. 449 U.S. 539 (1981).
2810. See id at 546 n.l (courts of appeal differ on whether findings of fact made by state appellate 

courts fall within § 2254(d)). Compare Drayton v. Hayes, 589 F.2d 117, 122 n.9 (2d Cir. 1979) (by 
impheation) (section 2254(d) inapplicable to factual findings made by state appellate court because 
state appellate and federal district court equally capable of making determination based on record 
below) and White v. Finkbeiner, 570 F.2d 194, 201 (7th Cir. 1978) (section 2254(d) inapplicable to 
factual findings made by state appellate court because state appellate court judge in no better position 
to evaluate credibility of witnesses than federal district judge) and Hill v. Nelson, 466 F.2d 1346, 1348 
(9th Cir. 1972) (same) and Payne v. Cardwell, 436 F.2d 577, 578 (6th Cir. 1971) (section 2254(d) inap
plicable to factual findings made by state appellate court because federal court not entitled to rely solely 
on state appellate determination) with Souza v. Howard, 488 F.2d 462, 468 (1st Cir. 1973) (section 
2254(d) applicable to factual findings made by state appellate court when record on which findings 
based adequate) and Harris v. Illinois, 457 F.2d 191, 196 (7th Cir. 1972) (same).

2811. 449 U.S. at 547.

This term in Sumner v. Mata2809 the Supreme Court resolved a split among 
the circuits2810 when it held that the presumption of correctness under section 
2254(d) applied to factual findings made by state appellate courts.2811 Recog
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nizing the need to promote federal deference to state courts, the Court held 
that federal habeas opinions must contain a reasoned written reference to sec
tion 2254(d) and to the state court findings.2812 Thus, after Sumner, findings of 
fact made by state trial and appellate courts presumptively are correct.2813 
When the record contains mixed questions of law and fact, however, state 
court findings are not entitled to the same presumption of correctness.2814 Last 
term in Cuyler v. Sullivan26'5 the Supreme Court identified multiple represen
tation as a mixed question on which the federal district court may make an 
independent assessment of facts.2816

Remedies and Appeal. Courts must decide habeas petitions “as law and
justice require.”2817 The remedies at their disposal include resentencing a peti
tioner2818 or granting a petitioner retrial of specific issues.2819 Release is a 
remedy of last resort that courts authorize only when states fail to comply with 
district court orders specifying other forms of relief.2820

In order to ease crowded dockets, federal appellate courts require petitioners 
to certify probable cause to appeal2821 and to comply with civil deadlines.2822

2812. Id at 548; cf. Germany v. Estelle, 639 F.2d 1301, 1305 (5th Cir.) (citing Mata to support 
proposition that interest of federalism served by federal court’s deference to state court’s factual find
ings), «rt denied, 50 U.S.L.W. 3247 (U.S. Oct. 6, 1981).

2813. See 449 U.S. at 547 (section 2254(d) requires federal court deference to factual determinations 
of state trial and appellate courts).

2814. See Brewer v. Williams, 430 U.S. 387, 394-96, 402-04 (1977) (whether petitioner waived right 
to counsel question of law, not fact; habeas court did not violate presumption of correctness in finding 
lack of waiver from stipulated record); Bolius v. Wainwright, 597 F.2d 986, 989 (5th Cir. 1979) (whether 
petitioner competent to make guilty plea quasi-legal issue, thus federal court can make independent 
assessment of facts); Gunsby v. Wainwright, 596 F.2d 654, 655 (5th Cir.) (whether statements made 
after plea bargain that was later revoked were voluntary presents mixed issue of law and fact, thus 
federal court can make independent assessment of facts), cert, denied. 444 U.S. 946 (1979).

2815. 446 U.S. 335 (1980).
2816. See id. at 342 (state court holding that attorneys did not engage in multiple representation is 

mixed determination of law and fact open to review on collateral attack).
2817. 28 U.S.C. § 2243 (1976).
2818 See Bryson v. Alabama, 634 F.2d 862, 865 (5th Cir. 1981) (erroneous admission of prior crimi

nal acts did not warrant release because evidence of guilt overwhelming; remanded for resentencing 
because consideration of such evidence in sentencing fundamentally unfair); cf. Safrit v. Garrison, 623 
F.2d 330. 332 (4th Cir. 1980) (although illegal sentence may be corrected even when it results in 
lengthier confinement, petitioner released because resentencing violated double jeopardy clause).

2819. See White v. Sowders, 644 F.2d 1177, 1185 (6th Cir 1980) (vacation of conviction ordered if 
hearing de novo determines that state juvenile court’s waiver of jurisdiction failed to comply with due 
process), cert, denied, 50 U.S.L.W. 3248 (U.S. Oct. 6, 1981); Alburquerque v. Bara, 628 F.2d 767, 775 
(2d Cir. 1980) (district court ordered to make factual findings and conclusions of law to determine 
permissible disparity between composition of venire and community from which it is drawn).

2820. See Robinson v. Wyrick, 635 F.2d 757, 759 (8th Cir. 1981) (release granted only if state does 
not permit petitioner to appeal); Lokos v. Capps, 625 F.2d 1258, 1262 (Sth Cir. 1980) (release granted 
because rational decision regarding petitioner s competency to stand trial no longer possible). The most 
common disposition is discharge of the prisoner pending retrial within a reasonable time. See Wright, 
Miller, and Cooper, supra note 1, § 4268, at 713-14.

2821 28 U.S.C. § 2253 (1976); see McCarthy v. Harper, 449 U.S. 1309, 1310-11 (1981) (Rehnquist, 
J., Circuit Justice) (court of appeals prohibited from entertaining appeal from dismissal of habeas peti
tion absent issuance of probable cause certificate). This Term the Second Circuit authorized three-judge 
panels to limit an appeal to one or more specified issues when issuing probable cause certificates. See 
Vicaretti v. Henderson, 645 F.2d 100, 102 (2d Cir. 1980) (although three-judge panel may limit focus of 
appeal when granting probable cause certificate, panel presiding over case may expand scope thereafter 
when justice requires), cert, denied, 50 U.S.L.W. 3249 (U.S. Oct. 6, 1981).

2822. The Federal Rules of Civil Procedure may be applied in habeas proceedings in appropriate 
circumstances to the extent that they do not conflict with the rules governing habeas actions. Browder v. 
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An appellate court will not set aside a district court’s factual finding in a fed
eral habeas corpus case unless clearly erroneous.* 2823 It may substitute its judg
ment for that of the district court, however, on conclusions of law.2824 When 
the constitutional significance of state court factfinding is at issue, appellate 
courts will examine the state court record even if the federal district court has 
made an independent determination.2825 In general, appellate courts address 
only those issues presented to the district court.2826

Director. Dep’t of Corrections, 434 U.S. 257, 265 n.9 (1978); Section 2254 Rules, supra note 1, rule 11. 
Similarly, the Federal Rules of Appellate Procedure apply to appeals from the disposition of habeas 
petitions. Under appellate rule 4(a), the 30-day time limit for appeal may be tolled by a timely motion 
for new trial under Federal Rule of Civil Procedure 59 or a motion to amend judgment under rule 
52(b). Browder v. Director, Dep’t of Corrections. 434 U.S. at 265 n.9. See also United States ex rel 
Burton v. Greer. 643 F.2d 466, 469 (7th Cir.) (interim order requiring state to provide petitioner tran
script under penalty of releasing him not final judgment; order to release upon noncompliance final 
judgment under rule 4(a)), cert, denied, 50 U.S.L.W. 3247 (U.S. Oct. 6, 1981); Bryson v Alabama, 634 
F.2d 862, 864 n.2 (5th Cir. 1981) (failure to perfect timely appeal does not deprive appellate court of 
jurisdiction to consider subsequent petition presenting identical issue).

2823. Compare Keating v. Missouri, 643 F.2d 1315, 1318 (8th Cir.) (district court finding that evi
dence insufficient to sustain claim that prosecution’s star witness received special consideration for 
testimony not clearly erroneous), cert, denied, 50 U.S.L.W. 3247 (U.S. Oct. 6, 1981) and Stemsvik v 
Vinzant. 640 F.2d 949, 952 (9th Cir. 1981) (district court finding that guilty plea voluntary not clearly 
erroneous) and Barton v. Malley, 626 F.2d 151, 157 (10th Cir. 1980) (district court finding that parole 
revocation not violation of first amedment not clearly erroneous) and Brown v. Jemigan, 622 F.2d 914. 
916 (5th Cir.) (district court finding that guilty plea voluntary not clearly erroneous), cert, denied. 449 
U.S. 958 (1980) and Walker v. Lockhart, 620 F.2d 683, 686 (8th Cir. 1980) (district court finding that 
petitioner present during granting of motion for mistrial not clearly erroneous), cert, denied, 449 U.S 
1085 (1981) and Stone v. Cardwell, 620 F.2d 212, 213-14 (9th Cir 1980) (per curiam) (district court 
finding that guilty plea voluntary not clearly erroneous) with Davis v. McAllister. 631 F.2d 1256. 1262 
(5th Cir. 1980) (district court finding that evidence supported forgery conviction clearly erroneous) and 
Lokos v. Capps, 625 F.2d 1258, 1267 (5th Cir. 1980) (district court finding that petitioner not suffering 
from clinically recognized disorder at time of trial clearly erroneous). See also Jurek v. Estelle. 623 
F.2d 929, 932 (5th Cir. 1980) (en banc) (clearly erroneous standard inapplicable when evidence con 
sisted of transcripts and documents reviewed by district court because appellate court as qualified as 
lower court to evaluate such evidence), cert, denied, 101 S. Ct. 1709 (1981).

2824. Baker v. Metcalfe, 633 F.2d 1198, 1201 (5th Cir.) (clearly erroneous standard not applicable to 
review of double jeopardy clause issue because conclusion of law), cert, denied, 101 S. Ct. 2055 (1981)

2825. See, e.g., id. (dictum) (mixed questions of law and fact not protected by clearly erroneous 
standard); Breest v. Perrin, 624 F.2d 1112, 1115 (1st Cir. 1980) (appellate court required to examine 
record independently when district court did not hold evidentiary hearing on due process issue regard
ing government acquiescence in witness’ erromeous denial that government offered deal for testimony). 
Jurek v. Estelle, 623 F.2d 929, 932 (5th Cir. 1980) (en banc) (apellate court obliged to review record 
independently to determine voluntariness of confession), cert, denied, 101 S. Ct 1709 (1981).

2826. See, e.g., Williams v. Missouri, 640 F.2d 140, 143 (8th Cir. 1981) (issues not presented to 
district court inappropriate for appellate court consideration); Red v. Blackburn, 636 F.2d 1027, 1028 
(5th Cir. 1981) (per curiam) (claim that transcript of prior trial erroneously excluded dismissed without 
prejudice because present theory not squarely confronted by district court); Davis v McAllister, 631 
r.2d 1256, 1259-60 (5th Cir. 1980) (appellate court would not address jury instruction issue not 
presented to district court unless would result in miscarriage of justice); Mays v. Balkcom, 631 F.2d 48, 
52 (5th Cir. 1980) (jury instruction issue remanded to district court for initial consideration); Kemph v 
Estelle, 621 F.2d 162, 163 (5th Cir. 1980) (per curiam) (ineffective representation claim not considered 
because not presented to district court). See also Red v. Blackburn, 636 F.2d 1027, 1028 (5th Cir. 1981) 
(per curiam) (claims presented to district court but not raised on appeal deemed abandoned).
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VI. Prisoners’ Rights
The government may deprive convicted prisoners and pretrial detainees of 

certain liberties.2827 It may not, however, strip individuals of all constitutional 
protections.2828 Although courts generally are reluctant to interfere with day- 
to-day prison operations,2829 they will intervene when necessary to protect the 
constitutional rights of prisoners.2830

Procedural Aspects of Prisoners’ Suits. Prisoners may pursue three dis
tinct channels to vindicate their constitutional rights. A federal prisoner may 
bring a direct suit under the Constitution against federal agents in a Bivens- 
type action.2831 A state prisoner may seek damages or equitable relief under

2827. Bell v. Wolfish, 441 U.S. 520, 535 n.16, 536 (1979); see Vitek v. Jones. 447 U.S. 480. 493 (1980) 
(valid conviction and prison sentence allow government to deprive prisoner of liberty).

2828. Bell v. Wolfish. 441 U.S. 520, 545 (1979); see Bounds v. Smith, 430 U.S. 817, 821 (1977) (Con
stitution guarantees prisoners' access to courts); Estelle v. Gamble, 429 U.S. 97, 102-03 (1976) (Consti
tution protects prisoners from cruel and unusual punishment).

Prisoners also may bring actions to seek relief for nonconstitutional wrongs. See, eg., Cuyler v. 
Adams. 449 U.S. 433, 438 (1981) (action under Interstate Agreement on Detainers Act); Duffin v. Carl
son. 636 F.2d 709, 710 (D.C. Cir 1980) (action under Freedom of Information Act); Gale v. United 
States Department of Justice, Federal Bureau of Prisons, 628 F.2d 224, 226 (D C. Cir. 1980) (action 
under Privacy Act), cert denied, 50 U.S.L.W. 3278 (U.S. Oct. 13, 1981); Crooker v. United States State 
Department. 628 F.2d 9, 10 (D.C. Cir. 1980) (per curiam) (action under Freedom of Information Act); 
Hamilton v. Roth, 624 F.2d 1204. 1212 (3d Cir. 1980) (action for common law medical malpractice); 
Cowart v. United States, 617 F.2d 110, 113, 117 (5th Cir. 1980) (action under Federal Tort Claims Act), 
cert, denied, 449 U.S. 903 (1981).

2829. See. eg., Rhodes v. Chapman, 101 S. Ct. 2392, 2400-01 (1981) (absent constitutional violation, 
courts have no authority to determine best response to increase in prison population); Jones v. North 
Carolina Prisoners’ Labor Union, Inc., 433 U.S. 119, 128, 133 (1977) (court defers to prison officials 
absent evidence that restrictions on prisoner meetings violate first amendment); Jamieson v. Robinson. 
641 F.2d 138, 142-43 (3d Cir. 1981) (court defers to prison officials’ determination of which prisons will 
have work release programs); United States v. Warden, 635 F.2d 656, 659 (7th Cir. 1980) (court defers 
to prison officials’ determination of what is “major offense” requiring disciplinary action); St. Claire v. 
Cuyler, 634 F.2d 109, 114-15 (3d Cir. 1980) (court defers to prison officials’ decision to limit religious 
practices that interfere with legitimate penal interests); Hayward v. Procunier, 629 F.2d 599, 603 (9th 
Cir 1980) (court defers to prison officials’ method of dealing with emergencies), cert, denied, 101 S. Ct. 
2015 (1981).

2830. See, e.g., Lee v. Downs, 641 F.2d 1117, 1118-19 (4th Cir. 1981) (awarding damages to female 
prisoner undressed by guards of opposite sex; violation of right to privacy); Lock v. Jenkins, 641 F.2d 
488, 500 (7th Cir. 1981) (enjoining punishment of pretrial detainees without due process); Jones v. 
Diamond, 636 F.2d 1364, 1375-76 (5th Cir. 1981) (enjoining prison conditions that violate eighth 
amendment ban on cruel and unusual punishment); Campbell v. Cauthron, 623 F.2d 503, 507-09 (8th 
Cir. 1980) (same); cf. Forgues v. United States, 636 F.2d 1125, 1127 (6th Cir. 1980) (per curiam) (al
though not constitutionally required, court exercises supervisory power to require district courts to give 
procedural protections to prisoners before ordering probation extensions); United States v. Cornwell, 
625 F.2d 686, 688-89 (5th Cir. 1980) (same). See generally Rhodes v. Chapman. 101 S. Ct. 2392, 2402- 
06 (1981) (Brennan, J., with Blackmun & Stevens, JJ„ concurring) (discussing historical role of courts in 
remedying unconstitutional conditions of confinement).

Even when the court does intervene, it may give prison officials latitude to develop appropriate reme
dies. See Bounds v. Smith, 430 U.S. 817, 830-32 (1977) (encouraging prison officials to experiment in 
formulating plans to ensure prisoner access to courts); Streeter v. Hopper, 618 F.2d 1178, 1182 (5th Cir. 
1980) (giving prison officials latitude in complying with court-ordered transfer of prisoner).

2831. In Bivens v. Six Unknown Named Agents, 403 U.S. 388 (1971), the Supreme Court held that 
persons whose fourth amendment rights were violated by federal officials may sue the officials for 
damages in federal court despite the absence of a statute conferring a right to sue. Id. at 397. See, e.g., 
Carlson v. Green, 446 U.S. 14, 18 (1980) (AVe’/i.r-type action under eighth amendment by federal pris
oner’s estate); Jihaad v. O’Brien, 645 F.2d 556, 558 (6th Cir. 1981) (5/Vevw-type action under first 
amendment alleging violation of right to exercise religion); Satterlee v. Kritzman, 626 F.2d 682, 683 
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section 1983 of the Civil Rights Act of 1871* 2832 by alleging that prison officials 
acting under color of state law deprived the prisoner of constitutional or fed
eral rights.2833 Finally, both federal and state prisoners, under certain circum
stances, may petition for writs of habeas corpus to challenge their 
confinement.2834

(9th Cir. 1980) (per curiam) (Bivens-type action under fifth amendment alleging that district court 
clerk’s delay in filing prisoner’s documents violates due process).

The Supreme Court has stated that only two situations will defeat a Bivens-type action: (1) when 
judicially created remedies are inappropriate, and (2) when Congress expressly declares that an equally 
effective federal statutory remedy is a substitute for a direct constitutional action. Carlson v. Green. 446 
U.S. at 18-19.

2832. 42 U.S.C. § 1983 (1979 Supp. III).
2833. Parratt v. Taylor, 101 S. Ct. 1908, 1913 (1981). Compare Ramos v. Lamm, 639 F.2d 559, 562 

(10th Cir. 1980) (state prison officials' restriction on mail and failure to maintain proper prison condi
tions violate first, eighth, and fourteenth amendments; § 1983 affords prisoner relief), cert, denied. 101 
S. Ct. 1759 (1981) and Jones v. Diamond, 636 F.2d 1364, 1367 (5th Cir. 1981)(en banc) (prison officials' 
policies concerning mail, punishment, and prison conditions violate first, eighth, and fourteenth 
amendments; § 1983 affords prisoners injunctive relief) with Parratt v. Taylor, 101 S. Ct. at 1917 (be
cause state tort law satisfies due process, no deprivation of property without due process of law; no 
action under § 1983) and Clark v. Solem, 628 F.2d 1120. 1121 (8th Cir. 1980) (per curiam) (because 
prison officials’ defamation of prisoner’s character does not violate Constitution or federal law, no 
action under § 1983) and Manning v. Lockhart, 623 F.2d 536, 538 (8th Cir. 1980) (per curiam) (because 
failure to pay prisoner for work performed not of constitutional magnitude, no action under § 1983).

2834. 28 U.S.C. §§ 2241-2255 (1976).
2835. Preiser v. Rodriguez, 411 U.S. 475, 500 (1973); see Taylor v. Kavanagh. 640 F.2d 450, 451 (2d 

Cir. 1981) (habeas corpus sole remedy for prisoner seeking release for allegedly defective conviction).
2836. Bell v. Wolfish. 441 U.S. 520, 526 n.6 (1979); Preiser v. Rodnguez. 411 U.S. 475, 500 (1973).
This term the Ninth Circuit implicitly allowed a federal prisoner to challenge the conditions of his 

confinement through habeas corpus. In Wheeler v. United States. 640 F.2d 1116 (9th Cir. 1981). the 
court held that a prisoner could use habeas corpus to challenge a post-sentence order that prohibited 
the prisoner from communicating with certain individuals. Id. at 1118-19. The court treated the post
sentence order as the equivalent of a sentence. Id at 1119. Thus, the court avoided making a broad 
decision that conditions of confinement are subject to challenge through habeas corpus.

2837. 28 U.S.C. § 2254(b) (1976); see Preiser v. Rodriguez, 411 U.S. 475. 489 (1973) (dismissing 
habeas petition challenging deprivation of good behavior credits because state remedies not exhausted); 
Fletcher v. Warden, 641 F.2d 850, 852 (10th Cir. 1981) (per curiam) (dismissing habeas petition chal
lenging transfer from state to federal prison because state remedies not exhausted); cf. Bradenburg v. 
Beaman, 632 F.2d 120, 122 (10th Cir. 1980) (per curiam) (dismissing habeas petition because prisoner 
did not allege state remedies exhausted), cert, denied. 101 S. Ct. 1522 (1981).

2838. 28 U.S.C. § 2255 (1976). But see Luther v. Molina, 627 F.2d 71, 77 (7th Cir. 1980) (before 
court entertains habeas challenge to confinement pending parole revocation hearing, federal prisoner 
must show requested release from United States Parole Commission).

2839. See Candelaria v. Griffin, 641 F.2d 868, 869 (10th Cir. 1981) (per curiam) (section 1983 proper 
basis to challenge denial of request for parole; prisoner does not demand release but challenges fairness 
of parole hearing); Jamieson v. Robinson, 641 F.2d 138, 141 (3d Cir. 1981) (section 1983 proper basis to 
challenge failure to establish work release program; program would alter conditions of confinement).

2840. Preiser v. Rodriguez, 411 U.S. 475, 500 (1973); see Delaney v. Giarrusso. 633 F.2d 1126, 1128 
(5th Cir. 1981) (per curiam) (because action challenges constitutionality of conviction, exclusive remedy 
habeas corpus); Haag v. Ward, 632 F.2d 206, 207 (2d Cir. 1980) (per curiam) (dictum) (because action 

Writs of habeas corpus are the sole remedy available to prisoners who chal
lenge the fact or duration of their confinement.2835 Whether prisoners may 
challenge the conditions of their confinement through habeas corpus has been 
explicitly left open by the Supreme Court.2836 State prisoners must exhaust all 
adequate and available state remedies before seeking habeas relief.2837 Fed
eral prisoners, however, may petition for habeas relief at any time.2838

Section 1983 is available to a prisoner who challenges the conditions of his 
confinement,2839 although it may not be used to challenge the confinement’s 
fact or duration.2840 In contrast to habeas relief, however, state prisoners need 
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not exhaust state remedies before bringing an action under section 1983.2841

challenges constitutionality of length of confinement, exclusive remedy habeas corpus); cf. Wolff v. 
McDonnell. 418 U.S. 539. 554-55 (1974) (although action alleging violation of due process in prison 
disciplinary proceedings cognizable under § 1983, court cannot restore good-time credits because would 
alter duration of confinement).

This term the Third and Fifth Circuits reached different conclusions concerning whether a prisoner’s 
characterization of his suit as one for damages, as opposed to early release, automatically brings the suit 
within § 1983. In Delaney v. Giarrusso, 633 F.2d 1126 (5th Cir 1981) (per curiam), the Fifth Circuit 
ruled that whenever a prisoner challenges the constitutionality of his conviction, he must petition for a 
writ of habeas corpus even if he requests only monetary relief. Id. at 1128. The court explained that 
courts should look beyond the relief a prisoner seeks when deciding whether the action is cognizable 
under § 1983. Id.; accord. Courtney v. Reeves, 635 F.2d 326, 330 (5th Cir. 1981) (per curiam) (follow
ing Delaney decision). In contrast, the Third Circuit in Ross v. Meagan, 638 F.2d 646 (3d Cir. 1981) 
(per curiam), ruled that any prisoner action that seeks monetary damages, by its own terms, does not 
challenge the fact or duration of confinement. Id. at 649. Thus, any action for monetary relief is 
cognizable under § 1983. Id.

2841. Houghton v. Shafer, 392 U.S. 639, 640 (1968) (per curiam); see Courtney v. Reeves, 635 F.2d 
326, 330 (5th Cir. 1981) (per curiam) (prisoner not attacking validity of conviction may proceed in 
§ 1983 action without exhausting state remedies); Streeter v. Hopper, 618 F.2d 1178, 1181 (Sth Cir. 
1980) (section 1983 challenge to prison conditions does not require exhaustion of state remedies).

2842. 101 S. Ct. 1908 (1981).
2843. Id. at 1911-12 (1981) (showing diversity of approaches among lower courts). Compare Mc

Cray v. Maryland. 456 F.2d I, 5 (4th Cir. 1972) (negligent acts may form basis of § 1983 action alleging 
denial of due process) and Carter v. Carlson. 447 F.2d 358, 365 (D.C. Cir. 1971) (same) with Williams v. 
Kelley. 624 F.2d 695, 697 (5th Cir. 1980) (deprivation of rights must result from egregious abuse of 
government power to raise ordinary tort to constitutional violation) and Beard v. Mitchell, 604 F.2d 
485, 493-95 (7th Cir. 1979) (government officials’ actions must be intentional or reckless to establish 
§ 1983 due process claim) and Hamptom v. Holmesburg Prison Officials, 546 F.2d 1077, 1081 (3d Cir. 
1976) (officials’ actions must be deliberate and intentional).

2844. 101 S. Ct. at 1912.
2845. Id. at 1917 In a concurring opinion, Justice Powell argued that the majority inadequately 

addressed the negligence issue. Id. at 1919-20 (Powell, J., concurring). He contended that a negligent 
act cannot deprive one of property within the meaning of the fourteenth amendment. Id. Justice Pow
ell would examine the nature of the particular constitutional right involved to determine what standard 
of intent a court should apply. Id. at 1919.

Justice Blackmun, joined by Justice White, also wrote a concurring opinion, stressing that he joined 
the majority’s opinion only insofar as it reached wrongful deprivations of property—and not life or 
liberty—without due process of law. Id. at 1918 (Blackmun J., with White, J., concurring).

2846. Id. at 1917.
2847. See Allen v. McCurry, 449 U.S. 90, 94 (1980) (lower courts unanimously apply collateral es

toppel and res judicata in § 1983 actions); Powell v. Ward, 643 F.2d 924, 932-34 (2d Cir. 1981) (per 
curiam) (expunging all records of disciplinary hearings that violated due process except one record 
related to issue previously litigated in state court on same grounds); Ridley v. Leavitt, 631 F.2d 358, 359 

This term, in Parratt v. Taylor,2842 the Supreme Court resolved a dispute 
among the circuit courts2843 over whether section 1983 may be used to bring 
suit against state officials for negligent actions resulting in the deprivation of 
property without due process of law. Although the Court stated that inten
tional conduct was not required by section 198 3 2844—thus opening the door to 
suits based on negligent deprivation of property—it severely limited the viabil
ity of such actions at the same time. The Court held that because state tort law 
provided an adequate procedural remedy for the negligent loss of a prisoner’s 
property, the property had not been “taken” without due process of law.2845 
The Court explicitly noted that any other interpretation of section 1983 would 
make it a substitute for state tort law in all actions involving state officals, a 
result clearly different from that intended by the section’s drafters.2846

In the past, lower courts have employed the principles of res judicata and 
collateral estoppel to bar prisoners’ section 1983 claims.2847 This term in Allen 
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r McCurry,1*4* the Supreme Court upheld these courts, holding that the doc
trine of collateral estoppel applies to a section 1983 action,2848 2849 even if it would 
eliminate any possibility of federal relief.2850 The Court rejected the Eighth 
Circuit’s reasoning in McCurry that collateral estoppel should not prevent a 
plaintiff' from bringing a section 1983 action if no habeas relief is otherwise 
available.2851 Although it recognized that application of collateral estoppel 
would foreclose the prisoner’s access to a federal forum, the Court found noth
ing in either the Constitution or the language and legislative history of section 
1983 that guarantees prisoners a right to litigate in federal court.2852

(4th Cir. 1980) (per curiam) (dictum) (district court need not relitigate issues resolved tn state proceed
ing)-

A plaintiff’s conviction for assault of a police officer does not bar his later action alleging that the 
officer used excessive force in response to the assault. Courtney v. Reeves, 635 F.2d 326, 329 (5th Cir. 
1981) (per curiam); Ridley v. Leavitt, 631 F.2d 358, 359 (4th Cir. 1980) (per curiam).

2848. 449 U.S. 90 (1980).
2849. Id. at 101.
2850. Id. at 104.
2851. Id. McCurry sought to challenge the legality of a search that police made incident to his 

arrest. Id. at 92. He had previously litigated this issue at his trial in a Missouri state court. The 
principles of the Supreme Court's ruling in Stone v. Powell, 428 U.S. 465 (1976), precluded McCurry 
from raising this issue in a habeas proceeding. 449 U.S. at 93-94.

2852 Allen v. McCurry, 449 U.S. at 402-04.
2853. See Major v. Arizona State Prison, 642 F.2d 311, 315 (9th Cir. 1981) (prisoner’s suit barred by 

statute of limitations); Schaefer v. Stack, 641 F.2d 227, 228 (5th Cir. 1981) (same).
2854. Board of Regents of the University of the State of New York v. Tomanio, 446 U.S. 478. 483-84 

(1980); see Major v. Arizona State Prison, 642 F.2d 311, 315 (9th Cir. 1981) (in prisoner’s § 1983 action 
state statute of limitations applies); Schaefer v. Stack, 641 F.2d 227, 228 (5th Cir. 1981) (same); May v. 
Enomoto, 633 F.2d 164, 166 (9th Cir. 1980) (same).

2855. See Major v. Arizona State Prison, 642 F.2d 311, 315 (9th Cir. 1981) (prisoner’s action barred 
by Arizona statute of limitations; statute not tolled during confinement); Schaefer v. Stack, 641 F.2d 
227, 228 (5th Cir. 1981) (prisoner’s action not barred by Florida statute of limitations; statute tolled 
during confinement); May v. Enomoto, 633 F.2d 164, 166-67 (9th Cir. 1980) (prisoner’s action not 
barred by California statute of limitations; statute tolled during confinement).

2856. See Clay v. Miller, 626 F.2d 345, 347 (4th Cir. 1980) (per curiam) (prisoner's claim seeking to 
remedy unconstitutional prison conditions moot after release).

The Supreme Court has held that the release of a class representative will not render moot an appeal 
of a denial of class certification. United States Parole Comm’n v. Geraghty, 445 U.S. 388, 404 (1980). 
In a similar vein, this term the Fifth Circuit in Cruz v. Hauck, 627 F.2d 710 (5th Cir. 1980), held that 
the alleged mootness of class claims is not a factor in determining whether to grant certification to a 
class. Id. at 715 The court explained that if a court considers the mootness of claims when reaching a 
certification decision, it would necessarily decide the merits of the action, an improper consideration in 
certification decisions. Id. at 715, 719.

2857. See Vitek v. Jones, 445 U.S. 480, 486-87 (1980) (inmate’s challenge to procedures that gov
erned his transfer to mental institution not moot even though prisoner returned to prison because possi
bility of second transfer still exists): Van Curen v. Jago, 641 F.2d 411, 414 (6th Cir. 1981) (prisoner’s 
challenge to procedures governing revocation of his parole not moot, even though prisoner reparoled. 

The statute of limitations can prove to be another barrier to prisoners’ sec
tion 1983 suits.2853 Because Congress did not establish a statute of limitations 
when it adopted section 1983, the federal courts “borrow” the law of the state 
where the federal forum is located, provided that that law is consistent with the 
Constitution and laws of the United States.2854 Whether the statute tolls dur
ing confinement is also a question of state law.2855

A prisoner’s claim for injunctive relief becomes moot upon his release from 
prison.2856 Any other governmental actions that eliminate the allegedly un
constitutional conditions, however, will not render the claim moot if those con
ditions are capable of repetition.2857 The courts have used varying standards 
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to determine what type of governmental actions will prevent repetition of the 
alleged wrongful act.2858

because possibility of second revocation still exists); Jones v. Diamond, 636 F.2d 1364, 1375 (5th Cir. 
1981) (en banc) (prisoner's challenge to unconstitutional prison conditions not moot, even though au
thorities remedied conditions, because history of excessive and recurring unconstitutional conditions 
indicates potential for further violation); Beshaw v. Fenton, 635 F.2d 239, 241-42 (3d Cir. 1980) (pris
oner's challenge to transfer from state to federal institution not moot even though prisoner presently in 
state institution, because federal prison retains contractual authority to return prisoner to federal insti
tution); cf. Fletcher v. Warden. 641 F.2d 850, 852 (10th Cir. 1981) (per curiam) (prisoner’s challenge to 
procedures that governed his transfer from state to federal prison moot because no reasonable expecta
tion that re-transfer will occur); Jerry v. Francisco, 632 F.2d 252, 255 (3d Cir. 1980) (per curiam) (pris
oner's challenge to unconstitutional prison conditions moot because prisoner permanently transfered to 
different prison).

2858. For example, the Supreme Court in Vitek v. Jones, 445 U.S. 480 (1980), held that although an 
injunction prohibited the transfer of a prisoner, the allegedly wrongful transfer was still capable of 
repetition because the injunction could be lifted. Id. at 486-87. In contrast, the Tenth Circuit has held 
that prison officials' assurances that they would not transfer the prisoner made the original wrongful 
transfer incapable of repetition. Fletcher v. Warden, 641 F.2d 850, 852 (10th Cir. 1981) (per curiam). 
The Third Circuit has held that prison officials’ statements that they had no plans to transfer the pris
oner back to the allegedly unconstitutional facility prevented the alleged wrong from recurring. Jerry 
v. Francisco, 632 F.2d 252, 255 (3d Cir. 1980) (per curiam). In another Third Circuit case, a state 
prisoner, who had been transfered from state to federal prison and then to a different state’s state 
prison, challenged the constitutionality of the original transfer to federal prison. Beshaw v. Fenton. 635 
F.2d 239. 241-42 (3d Cir. 1980). The court held that because the federal prison retained contractual 
authority to transfer the prisoner back to its facility, the allegedly wrongful transfer was capable of 
repetition. Id In Jones v. Diamond, 636 F.2d 1364 (5th Cir. 1981) (en banc), the Fifth Circuit held 
that although prison officials had remedied the allegedly unconstitutional prison conditions, the pris
oner’s challenge to these conditions was not moot because the prison had a history of such violations, 
and therefore, the unconstitutional conditions could recur. Id. at 1375.

This term in Luther v. Molina, 627 F.2d 71 (7th Cir. 1980), the United States Parole Commission 
sought review of a district court order releasing a parolee pending a parole revocation hearing. Id. at 
73. At the time of the appeal, however, the Parole Commission had already completed the revocation 
hearing. Id. at 74 The Seventh Circuit agreed that, although the prehearing release issue was techni
cally moot, the court could still reach a decision because the issue was capable of repetition. Id. at 73- 
74 The court reasoned that because parole revocation hearings would conclude long before the Com
mission can seek review of a pre-hearing release order, no actual controversy could ever arise. Thus, it 
was necessary for the court to disregard technical mootness to be able to resolve the issue. Id. at 74

2859. See Turner, When Prisoners Sue: A Study of Prisoner Section 1983 Suits in the Federal Courts, 
92 HaRV. L. Rev 610, 610 (1979) (pro se plaintiffs account for large percentage of rapid increase in 
prisoners’ § 1983 suits). After studying prisoners’ suits in five federal district courts, the author con
cludes that pro se plaintiffs have virtually no chance of succeeding in § 1983 actions. Id. at 624-25.

2860. See, e.g., Haines v. Kerner, 404 U.S. 519, 520 (1972) (per curiam) (pro se complaints should be 
held to less stringent standards than formal pleadings drafted by lawyers); Duncan v. Duckworth, 644 
F.2d 653, 655 (7th Cir. 1981) (courts must liberally construe complaints prepared without benefit of 
legal expertise); Wright v. El Paso County Jail, 642 F.2d 134, 135 (5th Cir. 1981) (same); Miller v 
Stanmore, 636 F.2d 986, 988 (5th Cir. 1981) (pro se complaints held to less stringent standards). But cf. 
Bradenburg v. Beaman, 632 F.2d 120, 122 (IOth Cir. 1980) (per curiam) (prisoner’s failure to use forms 
devised to promote judicial efficiency and to aid pro se plaintiffs justified court’s dismissal of § 1983 
action), cert, denied, 101 S. Ct. 1522 (1981).

2861. See Hughes v Rowe, 449 U.S. 5, 12 (1980) (per curiam) (dismissal of pro se complaint justified 
because, even if liberally construed, plaintiff can prove no set of facts to support claim entitling him to 
relief); Keating v. Martin, 638 F.2d 1121, 1122 (8th Cir. 1980) (per curiam) (dismissal of pro se § 1983 
complaint justified because defendant’s actions could not have violated plaintiff s constitutional rights); 
Gibson v. McEvers, 631 F.2d 95, 97-98 (7th Cir. 1980) (dismissal of malicious claims justified); Mays v 
Balkom, 631 F.2d 48, 50-51 (5th Cir. 1980) (dismissal justified because allegations that trial court al
tered indictment and incorrectly charged jury meritless); cf. Tatum v. Houser. 642 F.2d 253, 255 (8th 
Cir. 1981) (trial court’s finding that plaintifTs evidence unbelievable not clearly erroneous). See gener
ally Note, Disposition and Reduction of 42 U.S.C. § 1983 Prisoner Petitions—A Fifth Circuit Approach,

Many prisoners seek access to court without benefit of counsel.2859 Al
though federal courts liberally construe pro se complaints,2860 they will dismiss 
a frivolous or meritless claim.2861 This term, the Supreme Court reaffirmed its 
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rule that a court may dismiss a pro se complaint for failure to state a claim 
only if it appears that the plaintiff can prove no set of facts that state a claim 
entitling him to relief.2862 Other prerequisites of bringing suit may be similarly 
relaxed.2863 A court will hold the plaintiff to a higher standard of legal con
duct, however, after he receives assistance from counsel.2864

In a prisoner’s suit, the court has discretion to appoint counsel for an indi
gent plaintiff2865 and, in a section 1983 action, to award reasonable attorney’s 
fees to a prevailing party.2866 For the purpose of awarding attorney’s fees, a

11 Cum. L. Rev. 369 (1980-81) (discussing Fifth Circuit’s methods for dealing with prisoners’ frivolous 
§ 1983 actions).

2862. Hughes v. Rowe, 449 U.S. 5, 12 (1980) (per curiam) (quoting Haines v. Kerner, 404 U.S. 519, 
520-21 (1972) (per curiam)); see Duncan v. Duckworth, 644 F.2d 653, 655 (7th Cir. 1981) (lower court 
improperly dismissed pro se complaint that alleged deliberate indifference to medical needs); Wright v. 
El Paso County Jail. 642 F.2d 134, 135 (5th Cir. 1981) (lower court improperly dismissed pro se com
plaint that alleged violation of eighth amendment); Courtney v. Reeves, 635 F.2d 326, 330 (5th Cir. 
1981) (per curiam) (lower court improperly dismissed pro se complaint that alleged use of excessive 
force in arrest, interruption of mail services, and harassment of plaintiffs wife).

A study of pro se prisoners’ actions brought under § 1983 demonstrates that such actions are often 
subject to dismissal for failure to prosecute. Turner, When Prisoners Sue: A Study of Prisoner Section 
1983 Suits in Federal Courts, 92 Harv. L. Rev. 610, 625 (1979). Because they lack the knowledge, 
experience, and resources necessary for discovery, prisoners are often unable to move a case to trial. Id.; 
see Kelsey v. Minnesota. 622 F.2d 961, 962 (8th Cir 1980) (per curiam) (dismissal of prisoner’s/™ se 
action proper because no action taken beyond filing charges).

In recognition of the obstacles confronting pro se plaintiffs, this term the Ninth Circuit held that the 
fact of incarceration is not an adequate basis for dismissal of a pro se complaint. Collins v. Pitches. 641 
F.2d 740, 741 (9th Cir. 1981). In Collins, although the prisoner obviously lacked legal resources and 
skill, he withstood a charge of failure to prosecute because he had diligently filed motion papers and 
had attended discovery. Id. at 742.

2863. See Hughes v. Rowe, 449 U.S. 4, 12 (1980) (per curiam) (courts should rarely award attorney's 
fees against pro se plaintiff who brings meritless claim); Ross v. Meagan. 638 F.2d 646. 650 (3d Cir. 
1981) (improper for court to prohibit amendment of pro se complaint dismissed for failure to state 
claim); Wilson v. Iowa, 636 F.2d 1166, 1168 (8th Cir. 1981) (improper for court to dismiss pro se com
plaint as frivolous before giving prisoner opportunity to amend); Miller v. Stanmore. 636 F 2d 986, 990- 
91 (5th Cir. 1981) (improper for court to dismiss pro se complaint for lack of jurisdiction and failure to 
exhaust administrative remedies before giving prisoner opportunity to amend); Macklin v. Paulsen, 627 
F.2d 83, 87 (7th Cir. 1980) (because pro se plaintiff cannot be expected to identify defendant-guards 
through discovery, “John Doe" complaints sufficient). But see Covington v. Allsbrook, 636 F.2d 63, 64 
(4th Cir. 1980) (dismissing appeals of two pro se because plaintiffs failed to sign notice of appeal); 
Manning v. Lockhart, 623 F.2d 536, 538 (8th Cir. 1980) (per curiam) (refusing to allow pro se plaintiff 
to raise new issue on appeal).

This term the Seventh Circuit further facilitated pro se prisoners’ access to court. In three cases, the 
Seventh Circuit did not require pro se plaintiffs to identify specifically in their complaints the individu
als responsible for the actions the prisoners claimed violated their constitutional rights. Duncan v. 
Duckworth. 644 F.2d 653, 655 (7th Cir. 1981) (allowing/vo se plaintiff to name administrative officer as 
defendant although administrator may not be directly responsible; administrative officer in turn may 
identify persons actually responsible); Chavis v Rowe. 643 F.2d 1281. 1291 n.9 (7th Cir. 1981) {pro se 
plaintiff’s failure to name particular defendant not bar to eighth amendment claim); Macklin v Paul
sen, 627 F.2d 83, 87 (7th Cir. 1980) (unneccessary for pro se plaintiff to name particular defendants 
until he can identify persons responsible through discovery or with aid of court). But see Slay v. Ala
bama, 636 F.2d 1045, 1046 (5th Cir. 1981) {pro se plaintiff’s failure to name officer who confiscated his 
religious writings as party-defendant in § 1983 complaint justifies dismissal).

2864. See Nickens v. White, 622 F.2d 967, 971 (8th Cir.) (despite problems faced by pro se plaintiff, 
summary judgment for defendant proper because counsel appointed in time to assist plaintiff), cert, 
denied, 449 U.S. 1018 (1980).

2865. 28 U.S.C. § 1915(d) (1976) (court may request attorney to represent person unable to employ 
counsel); see Ray v. Robinson, 640 F.2d 474, 477-78 (3d. Cir. 1980) (vacating order denying appoint
ment of counsel; failure to appoint counsel because of inadequate funds not exercise of discretion 
within meaning of § 1915); Manning v. Lockhart, 623 F.2d 536, 540 (8th Cir. 1980) (per curiam) (ap
pointing counsel pursuant to § 1915).

2866. 42 U.S.C. § 1988 (1976) (court may allow prevailing party reasonable attorney's fees); see 
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party may “prevail” without obtaining a formal order in his favor.* 2867 2868 The 
granting of attorney’s fees, however, may prove to be a two-edged sword. This 
term in Hughes v. Rowe,™* the Supreme Court held that a court may award 
attorney’s fees against a prisoner-plaintiff in a section 1983 action,2869 if the 
plaintiffs claims were groundless or without foundation.2870 The Court em
phasized. however, that courts rarely should award such fees against a prisoner 
lacking counsel because prisoners cannot be expected to understand the legal 
nuances that might render their claims meritless.2871

Jones v. Diamond. 623 F.2d 1364, 1381-82 (5th Cir. 1981) (en banc) (awarding attorney’s fees to pris
oner pursuant to § 1988).

2867. See Jones v. Diamond, 636 F.2d 1364, 1381-82 (5th Cir. 1981) (en banc) (time spent pursuing 
meritless claim not compensable, but party need not prevail on merits to receive fees); Miller v. Carson. 
628 F.2d 346, 348 (5th Cir. 1980) (although attorney's post-judgment services unsuccessful, award of 
fees under § 1988 proper; services contributed to vindication of rights); Morrison v. Ayoob, 627 F 2d 
669, 671-72 (3d Cir. 1980) (per curiam) (although action moot, award of attorney’s fees under § 1988 
proper; relief sought in action ultimately obtained), cert, denied, 449 U.S. 1102 (1981).

2868. 449 U.S. 5 (1980) (per curiam).
2869. Id. at 14.
2870. Id. at 14-15.
2871. Id. at 15.
2872. See Stump v. Sparkman, 435 U.S. 349, 356-57 (1978) (judge may invoke affirmative defense of 

immunity); Keating v. Martin, 638 F.2d 1121, 1122 (8th Cir. 1980) (per curiam) (judge, prosecutor, and 
public defender may invoke affirmative defense of immunity). See generally McClellan & Northcross. 
Remedies and Damages for Violations of Constitutional Rights, 18 Duq. L. Rev. 409, 438-60. 471 (1980) 
(discussing immunity as limitation in § 1983 actions).

2873. Stump v. Sparkman, 435 U.S. 349, 356-57 (1978) (judge immune from liability even if acts in 
error, maliciously, or in excess of authority; immunity lost when acts are clearly beyond jurisdiction); 
see O'Neil v. City of Lake Oswego, 642 F.2d 367, 369 (9th Cir. 1981) (judge immune from charge of 
wrongfully citing defendant for contempt because although act in excess of jurisdiction, not in clear 
absence of all jurisdiction); Keating v. Martin, 638 F.2d 1121, 1122 (8th Cir. 1980) (per curiam) (judge 
immune from claim of allegedly improper meeting with prosecutor’s staff because act within jurisdic
tion); Harper v Merckle, 638 F 2d 848, 858-59 (5th Cir. 1981) (interrogation on behalf of friend result
ing in contempt citation wholly beyond scope of judicial role; judge loses all immunity); Rheuark v. 
Shaw, 628 F.2d 297, 299, 304 (5th Cir. 1980) (judge immune from claim alleging denial of defendant's 
due process rights arising from delay in preparation of trial records for appeal; although grave procedu
ral error, judge acting in offical capacity), cert, denied, 101 S. Ct. 1392 (1981). But cf. Morrison v. 
Ayoob, 627 E2d 669, 673 (3d Cir. 1980) (per curiam) (although judge immune from action alleging 
denial of right to counsel because plaintiff prevailed, judge liable for attorney’s fees), cert, denied. 449 
U.S. 1102 (1981).

This term in Dennis v. Sparks, 449 U.S. 24 (1980), the Supreme Court held that a section 1983 action 
may be maintained against private individuals who are named as coconspirators with a state judge, 
even if the judge is immune from prosecution. Id. at 31.

2874. Imbler v. Pachtman, 424 U.S. 409, 430 (1976) (prosecutor immune from § 1983 suit because 
alleged wrongful acts “intimately associated with judicial phase of criminal process”); see Taylor v. 
Kavanagh, 640 F.2d 450, 452 (2d Cir. 1981) (prosecutor immune from suit alleging violation of plea 
bargaining agreement); Keating v. Martin, 638 F.2d 1121, 1122 (Sth Cir. 1980) (per curiam) (prosecutor 
immune from suit alleging that he improperly met with judge and public defender to discuss admission 
of evidence at prisoner’s original trial); Ross v. Meagan, 638 F.2d 646, 648 (3d Cir. 1981) (per curiam) 
(prosecutor immune from suit alleging that extradition process constitutionally defective).

The Supreme Court in Ferri v. Ackerman, 444 U.S. 193 (1979), held that court-appointed defense 

Immunity Defenses to Prisoners’ Suits. In certain circumstances some
government officials may invoke the affirmative defense of immunity from lia
bility, thereby barring damage awards under section 1983.2872 Judges enjoy 
absolute immunity unless their actions are clearly beyond the court’s subject 
matter jurisdiction.2873 Prosecutors also enjoy absolute immunity from section 
1983 suits, provided that the allegedly wrongful acts were within the proper 
scope of their prosecutorial duties.2874
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Qualified immunity to section 1983 suits extends to state prison officials. 
These officials are immune as long as they act in good faith without malicious 
intent to violate constitutional rights, and do not interfere with clearly estab
lished constitutional rights of prisoners.2875 Lower courts, however, have ex
tended absolute immunity to parole board members, holding that the review of 
parole applications is an essentially judicial function.2876

attorneys do not enjoy absolute immunity from tort liability for legal malpractice. Id. at 205. The 
Circuits have applied this principle to § 1983 actions and have reached varying results. Compare Ross 
v Meagan. 638 F.2d 646. 648-49 (3d Cir. 1981) (per curiam) (public defender absolutely immune from 
§ 1983 suit because his actions intimate part of judicial process) and Jackson v. Salon, 614 F.2d 15, 17 
(1st Cir. 1980) (public defender not amenable to § 1983 suit because he represents client, not state, and 
thus not acting under color of state law) with Keating v. Martin, 638 F.2d 1121, 1122 (8th Cir. 1980) 
(per curiam) (public defender has qualified immunity from § 1983 suit; immune as long as acts in good 
faith). See generally Project: 1979-1980 Term, supra note 1, at 600 n.3075 (discussing § 1983 actions 
against court-appointed attorneys).

2875. Procunier v. Navarette, 434 U.S. 555, 561-62 (1978). The Court in Navarette created a two
pronged test to determine whether to grant immunity. Prison officials are not immune if (1) the official 
acts with malicious intent to deprive a prisoner of constitutional rights, or (2) the wrongful conduct 
violates a well-established constitutional right and the official knew or should have known of that right. 
Id.; see Chavis v. Rowe, 643 F.2d 1281, 1288-89 (7th Cir. 1981) (prison disciplinary board not immune 
because violated prisoner’s clear due process right to receive statement of reasons for disciplinary action 
and evidence relied upon at hearing); Powell v. Ward, 643 F.2d 924, 934 n.13 (2d Cir. 1981) (per 
curiam) (prison superintendent not immune because violated prisoner's clear due process rights as evi
denced by court order directed to superintendent); Lock v. Jenkins. 641 F.2d 488, 500 (7th Cir. 1981) 
(prison superintendent immune because had reasonable good faith belief that confinement in crowded 
area and use of tear gas to prevent riot did not violate clear constitutional rights of prisoners); Hayes v. 
Thompson, 637 F.2d 483, 492-93 (7th Cir. 1980) (prison warden and guard immune because no mali
cious intent to violate Constitution and no clearly established constitutional requirement prohibiting 
strip search and isolation); McCray v. Burrell, 622 F.2d 705, 708 (4th Cir. 1980) (prison duty captain 
immune because acted in accordance with prison rules and no malicious intent to violate prisoner's 
constitutional rights; prison guard not immune because failure to follow prison rules exhibits lack of 
good faith attempt to observe prisoner’s constitutional rights).

Other state officials may enjoy qualified immunity to section 1983 actions if they act in good faith 
and in accordance with lawful authority. See Rheuark v. Shaw. 628 F.2d 297, 305 (5th Cir. 1980) (court 
reporter immune because delay in processing transcript in accordance with judge’s order and in good 
faith), cezz. denied, 101 S. Ct. 1392 (1981); Walters v. City of Ocean Springs, 626 F.2d 1317, 1322 (5th 
Cir 1980) (police officer immune because acted with good faith belief that probable cause for arrest 
existed).

Federal officials in an action brought directly under the Consitution are entitled to the same immu
nity as state officials in a section 1983 action. Butz v. Economou, 438 U.S. 478, 504 (1978); see Jihaad v. 
O’Brien, 645 F.2d 556, 564 (6th Cir. 1981) (federal prison official immune because acted without malice 
and did not violate prisoner’s clearly established constitutional right).

2876. See Sellers v. Procunier, 641 F.2d 1295, 1303-04 (9th Cir. 1981). In Sellers the prisoner sued 
individual members of the parole board alleging constitutional violations arising from a parole release 
date that required an excessive prison sentence. Id. at 1299. The court noted that, almost without 
exception, federal courts grant absolute immunity to parole board members. Id. at 1301 n.15. The 
court reasoned that absolute immunity was proper because of the "functionally comparable" tasks 
shared by boards and judges in the impartial adjudication of parole grants, revocations, and denials. 
Id. at 1302. Thus, board members need protection from vexatious suits similar to the protection en
joyed by judges. Id. at 1303.

2877. Bounds v. Smith, 430 U.S. 817, 821, 825 (1977); see Cruz v. Hauck, 627 F.2d 710, 720 (5th Cir. 
1980) (gauge of meaningful access is whether prisoner will be "fairly able” to present his complaint in 
court).

2878. See Procunier v. Martinez, 416 U.S. 396, 419 (1974) (prison rule prohibiting meetings between 
prisoners and law students or paralegals unconstitutionally limits prisoners' access to courts); Johnson 

Prisoners' Access to Courts. Prisoners have a due process right to “ade
quate, effective, and meaningful” access to the courts to claim the full benefit 
of the Constitution’s protections.2877 Government officials may not obstruct a 
prisoner’s attempt to exercise this right.2878 A claim alleging obstruction of 
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access may fail, however, if the alleged wrongful act was inadvertent2879 or 
tangentially related to access.2880 Moreover, officials have an affirmative duty 
to assist prisoners in preparing suits and bringing them to court.2881 Thus, 
officials must provide prisoners with either an adequate law library or assist
ance from persons trained in legal matters,2882 although the scope of this duty 
is not unlimited.2883

v. Avery. 393 U.S. 483. 490 (1969) (prison rule placing restrictions on inmates assisting each other in 
preparing petitions for postconviction relief unconstitutional in absence of reasonable alternatives pro
viding access to legal assistance); Johnson v. Parke, 642 F.2d 377, 378 (10th Cir. 1981) (per curiam) 
(officials' denial of prisoner’s request for extra copies of writ when prisoner offered to pay costs, ob
structs prisoner's access to courts); Wilson v. Iowa, 636 F.2d 1166, 1167 (8th Cir. 1981) (prohibiting 
“jailhouse lawyer" from assisting other prisoners obstructs access to courts); Leeds v. Watson. 630 F.2d 
674, 676 (9th Cir. 1980) (prisoner's denied access to courts because county jail had no law library and 
only alternative library requires court order for access and officials did not inform inmates of availabil
ity); Rheuark v. Shaw. 628 F.2d 297, 302-03 (5th Cir. 1980) (dictum) (trial court’s substantial delay in 
preparing trial record for appeal may deny prisoner due process), cert, denied. 101 S. Ct. 1392 (1981).

2879. See Almond v. Davis, 639 F.2d 1086, 1089 (4th Cir. 1981) (per curiam) (no denial of access if 
clerical oversight results in six-month delay before prisoner assigned state-appointed attorney); Satter- 
lee v. Kritzman. 626 F.2d 682, 683 (9th Cir 1980) (per curiam) (court clerk not liable for inadvertent 
eight-month delay in forwarding prisoner’s file to appellate court).

2880. See Zaczek v. Hutto, 642 F.2d 74, 75-76 (4tn Cir. 1981) (plaintiffs theory that withholding of 
book concerning low blood sugar denied him access to courts meritless); Bradenburg v. Beaman. 632 
F.2d 120, 122 (10th Cir. 1980) (per curiam) (court clerk order requiring prisoner to correct and resubmit 
defective complaint does not deny access to courts), cert, denied. 101 S. Ct. 1522 (1981); Preast v. Cox. 
628 F.2d 292, 293 (4th Cir. 1980) (per curiam) (prison regulation prohibiting meetings of officially 
unrecognized prisoners’ litigation committee does not deny access because meetings prohibited due to 
committee's failure to follow standard recognition procedures).

2881. Wolff v. McDonnell. 418 U.S. 539, 576. 579 (1974).
2882. Bounds v. Smith, 430 U.S. 817, 825 (1977); see Almond v. Davis, 639 F.2d 1086, 1089 (4th Cir 

1981) (per curiam) (intentional six-month delay before prisoner assigned attorney denies access). Ra
mos v. Lamm. 639 F.2d 559, 582-84 (10th Cir. 1980) (inadequate legal materials, failure to provide 
persons trained in legal matters, and restrictions on availability of library deny access), cert, denied. 101 
S. Ct. 1759 (1981); cf. Cruz v. Hauck, 627 F.2d 710, 720-21 (5th Cir. 1980) (remanding to determine 
whether restrictions on library use, absence of Federal Supplement, and lack of personnel skilled in 
legal matters denied access).

This term in Rick v. Zitnay, 644 F.2d 41 (1st Cir. 1981), the First Circuit held that Maine prison 
officials have an affirmative duty to provide legal materials on Maine state law to prisoners convicted 
under Maine law yet incarcerated at a federal prison in Kansas. Id. at 43; see Beshaw v. Fenton. 635 
F.2d 239, 247-48 (3d Cir. 1980) (dictum) (prisoners convicted under Vermont law must be given access 
to material on Vermont law wherever they are incarcerated).

2883. See Spates v. Manson, 644 F.2d 80, 85 (2d Cir. 1981) (because prison provides state-funded 
“stand-by attorney," prisoners have no right to complete state-funded law library); Lock v. Jenkins. 641 
F 2d 488, 498 (7th Cir. 1981) (brief closing of prison law library not denial of court access because 
closing was security measure and legal materials still available); Almond v. Davis. 639 F.2d 1086, 1090 
(4th Cir 1981) (per curiam) (although prison library inadequate and photocopying of cases prohibited, 
no denial of access because prison provides attorney for legal advice to prisoners at all times); 
Bradenburg v. Beaman, 632 F.2d 120, 122 (10th Cir. 1980) (per curiam) (refusal to release inmates for 
use of library of their choice does not deny access provided prison has library available for use), cert, 
denied, 101 S. Ct. 1522 (1981); Gibson v. McEvers, 631 F.2d 95, 98 (7th Cir. 1980) (refusal to allow 
photocopying of non-library materials does not deny access); Harrell v. Keohane, 621 F.2d 1059. 1061 
(10th Cir. 1980) (per curiam) (refusal to allow free photocopying does not deny access because reason
able alternatives exist; seating limitation in library does not deny access).

2884. Vitek v. Jones, 445 U.S. 480, 493 (1980); Greenholtz v. Inmates of the Nebraska Penal & Cor. 
Complex, 442 U.S. 1, 7 (1979).

2885. See Gagnon v. Scarpelli, 411 U.S. 778, 790 (1973) (fourteenth amendment creates liberty inter
est in probation revocation); Morrissey v. Brewer, 408 U.S. 471, 482 (1972) (fourteenth amendment

Procedural Protections Required by Due Process. Although conviction
and sentencing deprive a person of full personal liberty,2884 a prisoner still has 
certain protected “liberty interests” created by the Constitution2885 or by the 
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state through statutes,2886 regulations,2887 or standard practices.2888 These lib
erty interests give the prisoner a reasonable expectation that the government 
will not deprive him of certain benefits unless specific preconditions are 
met.2889 If prison officials have unfettered discretion to determine the condi
tions of confinement, however, the prisoner has no protected liberty interest2890 
unless the conditions or degree of confinement are beyond the scope of the 
sentence imposed.2891

creates liberty interest in parole revocation); cf. Cobb v. Aytch, 643 F.2d 946. 957 (3d Cir. 1981) (en 
banc) (sixth and eighth amendments create liberty interest in transfer of pretrial detainees between 
prisons).

2886. See Greenholtz v. Inmates of the Nebraska Penal & Cor Complex, 442 U.S. 1, 16 (1979) 
(statute containing presumption of parole release creates liberty interest); Wolff v. McDonnell, 418 U.S. 
539. 557 (1974) (statute providing for good-time credits creates liberty interest).

2887. See Parker v. Cook. 642 F.2d 865, 875 (5th Cir. 1981) (regulations governing disciplinary seg
regation at particular facility create liberty interest); Garcia v. DeBatista. 642 F.2d 11. 15 (1st Cir 1981) 
(regulations and practices governing disciplinary transfers from halfway house create liberty interest); 
Bills v. Henderson, 631 F.2d 1287, 1290 (6th Cir. 1980) (guidelines governing punitive segregation 
create liberty interest); Hanvey v Blankenship, 631 F.2d 296, 297 (4th Cir. 1980) (per curiam) (regula
tions prohibiting unauthorized possession of currency create liberty interest); Gibson v. McEvers, 631 
F.2d 95, 98 (7th Cir. 1980) (rules governing discipline for disrespectfulness create liberty interest).

2888. See Vitek v. Jones, 445 U.S. 480, 490 (1980) (practice of transferring to mental hospital only 
when prisoner suffering from mental disease or disorder creates liberty interest); Jones v Diamond, 636 
F 2d 1364, 1374 (5th Cir. 1981) (en banc) (because prison rules inadequate for prisoners' guidance, 
displinary practices create liberty interest); cf. Wetzel v. Edwards, 635 F.2d 283, 286 (4th Cir. 1980) 
(remanding to determine whether unwritten regulations and policies create expectation of transfer after 
reclassification).

In Van Curen v. Jago, 641 F.2d 411 (6th Cir. 1981), the Sixth Circuit held that when the state parole 
board grants parole to an inmate, the board's and the inmate's “mutually explicit understanding" cre
ates a liberty interest in the board’s rescission of the parole grant even when the prisoner is still con
fined. Id. at 416.

Court orders requiring prison officials to comply with certain procedures also may create a liberty 
interest. See Kelsey v. Minnesota, 622 F.2d 961, 962 (8th Cir. 1980) (dictum) (per curiam) (court case 
delineating procedures for prison disciplinary hearing creates liberty interest in officials' compliance 
with procedures). The inmate apparently bears the burden of proving that officials unconstitutionally 
interfered with this interest See id. (dismissing inmates’ claim for failure to show constitutional viola
tions). If this burden is met. however, the officials may be subject to citation for civil contempt. See 
Powell v Ward. 643 F.2d 924, 927 (2d Cir. 1981) (per curiam) (civil contempt when officials "com
menced” but did not “hold” court-ordered hearing before special confinement).

2889. Montayne v. Haymes, 427 U.S. 236, 242 (1975).
2890 See Connecticut Bd. of Pardons v. Dumschat, 101 S. Ct. 2460, 2464 (1981) (no liberty interest 

because board has discretion to pardon and commute life sentences); Meachum v. Fano. 427 U.S. 215, 
225 (1976) (no liberty interest because prison administrators traditionally have wide discretion to trans
fer between prisons); Beshaw v. Fenton, 635 F 2d 239, 241 (3d Cir. 1980) (no liberty interest because 
prison officials have discretion to transfer from state to federal custody); Hayward v. Procunier, 629 
F 2d 599. 602 (9th Cir 1980) (no liberty interest because prison officials have discretion to enforce 
institutional emergency lockdown for five months), cert, denied, 101 S. Ct. 2015 (1981); Bills v. Hender
son, 631 F.2d 1287. 1290 (6th Cir. 1980) (no liberty interest because prison officials have discretion to 
enforce administrative segregation); Cummings v. Roberts, 628 F.2d 1065. 1069 (8th Cir. 1980) (no 
liberty interest because prison officials have discretion to take appropriate action to ensure inmate’s 
safety); La Batt v. 1 womey, 513 F.2d 641, 645 (7th Cir. 1975) (no liberty interest because prison officials 
have discretion to enforce nine day institutional lockdown when extraordinary situation perceived).

2891. Montayne v. Haymes. 427 U.S. 236, 242 (1975).
In Candelaria v. Griffin, 641 F.2d 868 (10th Cir. 1981) (per curiam), the Tenth Circuit held that a 

decision to deny an inmate’s parole request does not require due process because continued confine
ment is within the scope of the original sentence and the state’s parole statute did not create a presump
tion of parole; thus, prison officials are not depriving the prisoner of conditional liberty. Id. at 870. 
Although a prisoner has no liberty interest in parole release unless a state statute creates such an inter
est, the state may not constitutionally apply a statute limiting a prisoner’s parole eligibility to a prisoner 
who committed a crime before the state enacted the statute. Weaver v. Graham, 101 S. Ct. 960, 967 
(1981) (applying parole eligibility statute to prisoner retroactively violates ex post facto clause when 
application renders offender’s punishment more onerous).
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This term, in Connecticut Board of Pardons v. Dumschat ,2892 the Supreme 
Court considered whether a state’s historical practice of commuting life 
sentences necessarily creates a liberty interest.2893 Although 75 percent of all 
commutation applications had been granted in the past,2894 the Court held that 
no constitutionally protected interest was created because the board had al
ways retained an express grant of complete discretion.2895 Prior to the decision 
in Dumschat, the Fifth and Sixth Circuits also rejected arguments that high 
statistical probability that a state will follow a particular practice creates a lib
erty interest.2896

2892. 101 S. Ct. 2460 (1981).
2893. Id. at 2464.
2894. Id at 2462.
2895. Id at 2465 The Court explained that commutation decisions require subjective evaluation 

and prediction, and therefore the board's exercise of discretion outweighs any statistical probability that 
it wiil grant commutation. Id. The Court noted the similarity between decisions to commute sentences 
and decisions to grant parole. Id. The prisoner has no constitutional right to either of these discretion
arity granted benefits. Id.; see Greenholtz v. Inmates of the Nebraska Penal & Cor. Complex, 442 U.S. 
1, 7-11 (1979) (due process does not apply when mere possibility of parole).

2896. Van Curen v. Jago, 641 F.2d 411. 417 (6th Cir. 1981) (fact that 99% of decisions to grant 
parole result in release does not create liberty interest in rescission of parole grant); Williams v. Briscoe, 
641 F.2d 274. 277 (5th Cir.) (fact that most favorable parole board recommendations result in parole 
does not create liberty interest in parole when board makes favorable recommendation), cert, denied. 50 
U.S.L.W. 3248 (U.S. Oct. 6, 1981).

2897. Wolff v. McDonnell. 418 U.S. 539, 556 (1974).
2898. Id. at 560, 566; see Greenholtz v. inmates of the Nebraska Penal & Cor. Complex. 442 U.S. 1, 

13 (1979) (procedure depends on need to minimize risk of error; more flexible when subjective and 
predictive evaluations involved); Meachum v. Fano, 427 U.S. 215, 223-24 (1976) (procedure depends on 
nature of interest; more flexible when prisoner already confined than when conditionally free). One 
factor the Ninth and Seventh Circuits have considered is whether a disciplinary measure affects all 
prisoners in a facility or affects only specific individuals. See Hayward v. Procunier, 629 F.2d 599, 602 
(9th Cir. 1980) (application of five-month lockdown to all prisoners outweighs individual prisoners' 
interest in prior procedural safeguard), cert, denied, 101 S. Ct. 2015 (1981); La Batt v. Twomey. 513 
F.2d 641, 654 (7th Cir. 1975) (application of nine-day lockdown to all prisoners outweighs individual 
prisoners' interest in prior procedural safeguard).

Differences between inmates with determinate sentences and those with indeterminate sentences do 
not compel different procedural protections. See United States ex ret Houston v. Warden. Stateville 
Correctional Center, 635 F.2d 656, 657 (7th Cir. 1980) (loss of six months good time from determinate 
sentence requires same procedures prescribed for indeterminate sentence).

2899. See Wolff v. McDonnell, 418 U.S. 539, 560, 564 (1974) (listing procedures). Prisoners have no 
due process right to counsel at a disciplinary hearing. Baxter v. Palmigiano, 425 U.S. 308, 315 (1976).

2900. Morrissey v. Brewer, 408 U.S. 471, 482 (1972). The Court reasoned that, unlike a prisoner 

Once granted, a liberty interest may not be denied without the procedural 
protections of due process.2897 Due process, however, is not a static concept; 
the procedural protections due in any given situation are to be determined by 
balancing the nature of the government function involved against the private 
interest affected and the risk of erroneous deprivation of that interest.2898 Ap
plying this test, the Court has ruled that if a disciplinary hearing could result in 
loss of good time credits or in disciplinary segregation, due process entitles the 
inmate, at a minimum, to advance notice, an opportunity to be heard, and a 
statement of the evidence upon which the factfinders relied.2899 Due process 
requirements for parole revocation include all those required for disciplinary 
hearings with the following additions: the right to present witnesses and docu
mentary evidence; the right to a neutral and detached factfinder; the right to 
confront and cross-examine witnesses unless prison authorities have good 
cause to curtail this procedure;2900 and perhaps, when fundamental fairness so 
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requires, the right to counsel.2901

subject to disciplinary action, the parolee relies on an implicit promise that officials will revoke parole 
only if he fails to live up to certain known conditions. Id. Moreover, the liberty is valuable and its 
termination inflicts “grievous loss.” Id.

2901. See Gagnon v. Scarpelli, 411 U.S. 778, 790 (1973) (probation revocation requires same proce
dures as Morrissey parole revocation, with case-by-case approach to whether fundamental fairness re
quires right to counsel); cf. Vitek v. Jones, 445 U.S. 480, 496-97 (1980) (plurality) (due process does not 
require legal counsel when inmate faces commitment to mental hospital, but may be appropriate when 
prisoner illiterate and uneducated).

2902. Wolff v. McDonnell, 418 U.S. 539, 572 n.19 (1974).
2903. See. e.g., Zaczek v. Hutto, 642 F.2d 74, 77 (4th Cir. 1981) (using Wolff balancing test); Eugene 

v. Klecker, 636 F.2d 250, 251 (8th Cir. 1980) (per curiam) (same); Pace v. Oliver. 634 F.2d 302, 304 (5th 
Cir. 1981) (same).

2904. See Zaczek v. Hutto, 642 F.2d 74, 77 (4th Cir. 1981) (fifteen day isolation does not require 
right to confront and cross-examine witnesses or present documentary evidence); Eugene v. Klecker, 
636 F.2d 250, 251 (8th Cir. 1980) (per curiam) (deprivation of six days good time does not require right 
to confront and cross-examine witnesses); United States ex rel. Houston v. Warden. Stateville Correc
tional Center, 635 F.2d 656, 657 (7th Cir. 1980) (deprivation of six months good time does not require 
right to confront and cross-examine witnesses); Gibson v. McEvers, 631 F.2d 95, 98 (7th Cir. 1980) (two 
week deprivation of movie and commissary privileges does not require right to confront and cross- 
examine witnesses).

2905. Chavis v. Rowe, 643 F.2d 1281, 1285 (7th Cir. 1981); Hayes v Thompson, 637 F.2d 483, 488 
(7th Cir. 1980).

2906. See Pace v. Oliver, 634 F.2d 302, 305 (5th Cir. 1981) (immutable rule prohibiting documentary 
evidence inconsistent with flexibility of Wolff)

2907. Forgues v. United States, 636 F.2d 1125, 1127 (6th Cir. 1980) (per curiam); United States v. 
Cornwell, 625 F.2d 686, 688 (5th Cir.), cert, dented, 449 U.S. 1066 (1980).

2908. Montayne v. Haymes, 427 U.S. 236, 242 (1976); Meachum v. Fano, 427 U.S. 215, 224 (1976);
see Beshaw v. Fenton, 635 F.2d 239, 246 (3d Cir. 1980) (no liberty interest or state law entitlement to 
hearing before transfer from state prison to distant federal prison with different rules); cf. Vitek v. 
Jones, 445 U.S. 480, 493-94 (1980) (substantial adverse change in conditions of confinement insufficient 
to invoke due process protections, but involuntary transfer to mental hospital exceeds sentence im
posed, requiring protections).

The Supreme Court left undecided whether the minimum due process pro
tections mandated by Wolff apply to disciplinary hearings involving other pen
alties.2902 Recent circuit court decisions employing the Wolff balancing 
approach, have arrived at a variety of conclusions.2903 The Fourth, Seventh, 
and Eighth Circuits, when considering various penalties, held that disciplinary 
boards could deny prisoners’ requests to call or cross-examine witnesses or to 
present documentary evidence.2904 The Seventh Circuit, however, has held 
that the record must show that the board had good cause for denying the re
quest.2905 Apparently, an absolute ban on the right to present documentary 
evidence violates due process.2906 Moreover, although state laws and practices 
do not create a liberty interest in probation extensions, the Fifth and Sixth 
Circuits, pursuant to their supervisory powers, directed district courts to give 
probationers advance notice and a hearing before denying probation.2907

A state may assign a prisoner to a particular state prison or transfer him 
from one prison to another without affording him due process protections un
less state law creates a right to confinement in a particular prison, or the condi
tions of confinement exceed the sentence imposed.2908 This term in Wetzel v. 
Edwards,2909 the Fourth Circuit stated that even if a prisoner’s classification 
entitles him to placement in a less restrictive prison where he has an opportu
nity for early release, prison officials have nonreviewable discretion to refuse a 
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transfer without a hearing.2910 The court explained that to require otherwise 
would subject a wide spectrum of discretionary actions that traditionally have 
been the business of prison administrators to review in the federal courts.29" 
Pretrial detainees, however, cannot be transfered without the procedural pro
tections of due process because transfer interferes with their sixth amendment 
rights to effective assistance of counsel and a speedy trial.2912

2910. Id. at 289.
2911. Id. (citing Meachum v. Fano, 427 U.S. 215, 225 (1976)).
2912. See Cobb. v. Aytch, 643 F.2d 946, 957 (3d Cir. 1981) (en banc) (because pretrial detainees 

restrained merely to ensure court appearances, and transfer significantly interferes with preparation for 
trial, due process requires hearing).

2913. 18 U.S.C. § 5003(a) (1976).
2914. Id.
2915. 101 S. Ct. 2468 (1981).
2916. Id. at 2473.
2917. 581 F.2d 645 (7th Cir. 1978) (en banc).
2918. Id. at 646. The Seventh Circuit, prior to the Howe decision, reaffirmed its position that section 

5003 requires a showing that a state prisoner needs specialized treatment. Anthony v. Wilkinson. 637 
F.2d 1130, 1132 (7th Cir. 1980). The court held that section 5003 creates a liberty interest similar to the 
interest in parole revocation; therefore, the state must afford prisoners the procedural protections of due 
process. Id. at 1143. The Supreme Court in Howe did not address the due process issue.

2919. In the 1980-81 term, three circuits rejected requiring a hearing on the issue of treatment. 
Fletcher v. Warden, 641 F.2d 850, 853-54 (10th Cir. 1981) (per curiam); Beshaw v. Fenton, 635 F.2d 
239, 245 (3d Cir. 1980); Howe v. Civiletti, 625 F.2d 454, 456 (2d Cir 1980), aff'd sub nom. Howe v. 
Smith, 101 S. Ct. 2468, 2477 (1981). The First Circuit previously had rejected the same argument. 
Sisbarro v. Warden, 592 F.2d 1, 4 (1st Cir.), cert, denied, 444 U.S. 849 (1979).

2920. 101 S. Ct. at 2473.
2921. Id. at 2474
2922. Id.
2923. 18 U.S.C. app. §§ 1-8 (1976).

Procedural Protections Required bv Federal Statutes. The Attorney
General has statutory authorization2913 to contract with states for the “custody, 
care, subsistence, education, treatment, and training” of state prisoners, when 
the Director of the Unites States Bureau of Prisons certifies that “treatment 
facilities” are available in a federal prison.2914 This term in Howe v. Smith,2915 
the Supreme Court rejected the argument that the word “treatment,” as used 
in the statute, requires the federal government to conduct a hearing to make an 
individualized determination that the transferee needs, and the federal facility 
can provide, specialized treatment.2916 The petitioner relied on Lono v. Fen- 
ton,19{'1 a Seventh Circuit case holding that the statute requires such a hearing 
and determination.2918 All other circuits that addressed the issue have rejected 
this argument.2919 The Supreme Court stated that neither the legislative his
tory nor the words of the statute raise “treatment” above the other reasons for 
transfer delineated in the statute.2920 The Court viewed the requirement that 
the Director of the Bureau of Prisons must certify that adequate “treatment 
facilities” exist as simply a housekeeping measure.2921 According to the Court, 
the requirement’s purpose is to ensure that the federal system has the capacity 
to absorb state prisoners before initiation of contractual discussions between 
federal and state authorities.2922

The Interstate Agreement on Detainers (IAD),2923 an agreement adopted by 
the federal government, the District of Columbia, and forty-eight states, expe
dites the procedures for the transfer of prisoners between member jurisdic
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tions.2924 Its purpose is to facilitate the conduct of criminal proceedings on 
outstanding charges in another member state.2925 Article IV of the IAD details 
the procedures allowing the government to transfer a prisoner.2926 For exam
ple, the governor of the “sending” state has a thirty-day period in which to 
disapprove the transfer; the “receiving” state must initiate trial within 120 days 
after the transfer.2927 Although the federal government is subject to the provi
sions of the IAD,2928 it may transfer a prisoner before the end of the thirty-day 
waiting period pursuant to a writ of habeas corpus ad prosequendum*™ such 
a writ is not a detainer under the IAD.2930

Article 1 V(d) of the IAD guarantees that a prisoner does not forfeit any right 
he may have to contest the legality of a transfer because of the procedures 
contained in the IAD.2931 This term in Cuyler v. Adams *™ the Supreme 
Court held that this provision, as applied to the transfer of a state prisoner 
from Pennsylvania to New Jersey, incorporates the extensive procedural pro
tections of section 10 of the Uniform Criminal Extradition Act2933 adopted by 
Pennsylvania.2934 Because forty-eight states have adopted the Uniform Crimi
nal Extradition Act,2935 prisoners in states that have adopted both the IAD and 
the Extradition Act will apparently receive substantial procedural protec
tions.2936 The Extradition Act grants prisoners the right to a pre-transfer hear-

2924. Cuyler v. Adams, 449 U.S. 433, 435 n. I (1980) (discussing history and purpose of IAD); United 
States v. Mauro, 436 U.S. 340, 349-53 (1978).

2925. United States v. Mauro, 436 U.S. at 344-53.
2926. 18 U.S.C. app. § 2 (1976).
Article III of the IAD prescribes the procedures that allow a prisoner to initiate transfer, which, if not 

acted upon by the receiving state, may result in a dismissal of the outstanding charges against him. Id.
2927. Id.
2928. United States v. Mauro. 436 U.S. 340, 354 (1978).
2929. See United States v. Graham, 622 F.2d 57, 59 (3d Cir.) (IAD does not supersede federal writ of 

habeas corpus ad prosequendum}, cert, denied, 449 U.S. 904 (1980). The Graham court relied on the 
Supreme Court’s reasoning in United States v. Mauro, 436 U.S. 340 (1978). In Mauro, the Court ex
plained that article IV of the IAD does not increase state power. Id at 363. Thus, a state may not 
refuse to honor a federally issued writ. Id.

This Term, the Sixth Circuit ruled that if a federal marshal lodges a detainer to obtain the presence 
of an out of state prisoner on one matter, a federal court in the marshal’s state but in a different judicial 
district also can demand the prisoner's appearance on an unrelated matter pursuant to a writ without 
triggering the IAD. United States v. Woods, 621 F.2d 844, 845 (6th Cir. 1980), cert, denied, 449 U.S. 
877 (1980).

2930. United States v. Mauro, 436 U.S. 340, 361 (1978). If the federal government uses a writ of 
habeas corpus ad prosequendum to obtain custody after the United States has lodged a proper detainer 
under the IAD, however, the writ becomes a “request for temporary custody” made pursuant to the 
detainer, and the government must adhere to the provisions of the IAD. Id. at 362.

2931. 18 U.S.C. app. § 2 (1976). A prisoner, however, may not argue that the governor of the send
ing state must affirmatively approve the transfer. Id.

2932. 449 U.S. 433 (1981).
2933. Uniform Criminal Extradition Act § 10.
2934. 449 U.S. 433, 442 (1981). The prisoner alleged violations of the due process clause and denial 

of a pretransfer hearing guaranteed to nim under tne Uniform Criminal Extradition Act. Id at 437. 
The Pennsylvania appellate court previously had held that the IAD did not incorporate the provisions 
of the Extradition Act, and furthermore that the prisoner had no constitutional right to a pretrial hear
ing. Id. at 437. The Supreme Court disagreed, holding that because the IAD incorporates the provi
sions of the Extradition Act, the prisoner is entitled to a pretransfer hearing. Id. at 442. The Supreme 
Court did not address the constitutional claims. Id. at 438 n.6.

2935. Id. at 435 n.l.
2936. The Court held that the IAD was within the Compact Clause, U.S. Const art 1, § 10, cl. 3, 

and therefore should be construed as a federal, rather than a state, law. 449 U.S. at 438-42. Thus, the 
holding of Cuyler should apply to all states that have enacted both the IAD and Extradition Act. 
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ing, to counsel, and to apply for a writ of habeas corpus within a reasonable 
time.2937

Other Constitutional Rights of Prisoners. Legitimate penal interests may
limit prisoners’ first amendment rights.2938 Nevertheless, a limited right to use 
the mails2939 and to exercise religious beliefs2940 remains. Security concerns, 
however, justify severe limitations on visitation.2941

2937. Uniform Criminal Extradition Act § 10. The Extradition Act, like the IAD. establishes 
procedures for the transfer of persons against whom criminal charges are outstanding in the receiving 
state; but. unlike the IAD, it applies to persons at liberty as well as to prisoners. Cuvier v. Adams, 449 
U.S. 433, 435 n.l (1981).

The Extradition Clause. U.S. Const, art. IV, § 2, cl. 2, appears to provide few rights for prisoners. 
See Michigan v. Doran. 439 U.S. 282, 288 (1978) (interstate extradition is summary and mandatory 
executive proceeding). A prisoner, however, does have a federal right to challenge extradition by peti
tioning for a writ of habeas corpus. Roberts V. Reilly, 116 U.S. 80, 95 (1885); see Crumley v. Snead. 620 
F.2d 481. 483 (5th Cir. 1980) (sending state may not extradite prisoner while he is challenging extradi
tion by petitioning for writ of habeas corpus). The scope of this challenge, however, is narrow. 
Crumley v. Snead. 620 F.2d at 483. The prisoner may only ask the court to inquire whether the extradi
tion documents are facially valid and whether the prisoner ( 1 ) is a fugutive, (2) has been charged with a 
crime in the demanding state, and (3) is the person named in the request for extradition. Id. at 483 n.8

In Pacileo v. Walker. 449 U.S. 86 (1980) (per curiam), the Supreme Court held that it is improper for 
the highest court of a sending state to stay extradition pending a determination of whether the prisons 
of the receiving state conform with constitutional requirements. Id. at 88. Only the courts of the re
ceiving state may initiate such an inquiry. Id. See generally 49 U.M.K.C. L. Rev. 64. Ib-ll (1980) 
(arguing for broader eighth amendment inquiry by sending state).

2938. See Bell v. Wolfish, 441 U.S. 520, 550 (1979) (interest in preventing entrance of contraband 
justifies rule that prisoners may receive hard cover books only from publisher or book club; no first 
amendment violation); Jones v. North Carolina Prisoners’ Labor Union. Inc., 433 U.S. 119, 132-33 
(1977) (interest in prison security justifies prohibiting prisoners’ union meetings and solicitations to 
join; no first amendment violation); Pell v. Procunier, 417 U.S. 817, 827-28 (1974) (interest in prison 
security justifies prohibiting inmate participation in face-to-face media interviews as long as alternative 
means of communication available); St. Claire v. Cuyler, 634 F.2d 109, 116 (3d Cir. 1980) (ban on 
wearing religious headdress and non-prison garb prevents possibility of smuggling and confusion with 
civilian staff; interest in prison security justifies prohibiting attendance at religious services during high- 
security confinement); Preast v. Cox, 628 F.2d 292, 294 (4th Cir. 1980) (per curiam) (interest in prison 
security justifies prohibiting group of prisoners interested in litigating prison conditions from meeting 
without official recognition); Vodicka v. Phelps, 624 F.2d 569, 571-75 (5th Cir. 1980) (interest in prison 
security justifies prohibiting mailing of possibly inflammatory newsletter to prisoners from prison re
form group); Nickens v. White, 622 F.2d 967, 970 (8th Cir. 1980) (interest in prison security justifies 
prohibiting circulation of petition if alternative means of communicating grievances exists), cert, denied. 
449 U.S. 1018 (1980).

2939. See Procunier v. Martinez, 416 U.S. 396, 409, 412-13 (1974) (no legitimate interest justified 
censorship of prisoners' outgoing mail); Wheeler v. United States, 640 F.2d 1116, 1124 (9th Cir. 1981) 
(only existence of clear and present danger to recipients justifies prohibiting prisoner’s use of mail); 
Ramos v. Lamm, 639 F.2d 559, 581-82 (10th Cir. 1980) (refusal to deliver mail in language other than 
English and mail allegedly causing recipient to suffer severe psychiatric or emotional disturbance vio
lates first amendment if no qualified person makes determination), cert, denied. 101 S. Ct. 1759 (1981); 
Jones v. Diamond, 636 F.2d 1364, 1374-75 (5th Cir. 1981) (en banc) (opening and censoring mail vio
lates first amendment).

2940. See Cruz v. Beto. 405 U.S. 319, 322-23 (1972) (per curiam) (allegation that prisoner denied 
permission to purchase Buddhist publications, if true, violates the first amendment); cf. St. Claire v. 
Cuyler. 634 F.2d 109, 115-16 (3d Cir. 1980) (legitimate interests may limit practice of religious beliefs); 
Campbell v. Cauthron, 623 F.2d 503, 509 (8th Cir. 1980) (allowing religious volunteers into cell block 
to proselytize may result in impermissible religious indoctrination).

2941. See Bell v. Wolfish. 441 U.S. 520, 559-60 n.40 (1979) (dictum) (suggesting that interest in 
prevention of contraband smuggling may justify ban on contact visits); Ramos v. Lamm. 639 F.2d 559, 
580-81 (10th Cir. 1980) (prison officials have discretion to limit contact visits unless patently unreasona
ble; restrictions on number of days and persons allowed for visits not unreasonable if alternative means 
of communication available), cert, denied, 101 S. Ct. 1759 (1981); cf. Lock v. Jenkins, 641 F.2d 488, 498 
(7th Cir. 1981) (dictum) (suggesting that requiring pretrial detainees to receive approval for all visitors 
unconstitutional); Jones V. Diamond, 636 F.2d 1364, 1377-78 (5th Cir. 1981) (en banc) (remanding to
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The Supreme Court in Bell v. Wolfish2942 limited prisoners’ fourth amend
ment protection against unreasonable searches and seizures. The court held 
that both body cavity searches after contact visits and unannounced room 
searches while the prisoner is absent are reasonable.2943 The prison’s interests 
in maintaining prison security and preventing smuggling justify such intru
sions.2944 Prisoners also retain a limited privacy right that protects them from 
the embarrassment of being undressed or searched by members of the opposite 
sex unless reasonably necessary.2945

The eighth amendment protects prisoners from cruel and unusual punish
ment.2946 Punishment that is incompatible with evolving standards of decency 
or that involves unnecessary and wanton infliciton of pain is cruel and unusual 
punishment.2947 In Rhodes v. Chapman,2948 however, the Supreme Court 
noted that restrictive and even harsh conditions are part of the penalty con
victed persons must pay for their offenses to society.2949

Adverse conditions, alone or in combination, may constitute cruel and unu
sual punishment.2950 For example, circuit courts this term held that exposing a 
prisoner to unreasonable dangers,2951 unsanitary conditions,2952 or fire

determine whether prohibiting contact visits reasonably related to security). The dissent tn Diamond, 
viewing the remand as a “curiosity,” stated that prisoners have no constitutional right to contact visits 
and argued that the matter is best left to the discretion of prison officials. Id. at 390 (Coleman, C.J., 
concurring in part and dissenting in part).

2942. 441 U.S. 520 (1979).
2943. Id. at 557-58. Although the Court’s holding pertained only to pretrial detainees, the Court 

observed that convicted persons have fewer rights than pretrial detainees Id. at 545; see note 2979 
infra and accompanying text (actions unconstitutional to prisoners unconstitutional to pretrial detain
ees); see Olson v. Klecker, 642 F.2d 1115, 1117 (8th Cir 1981) (per curiam) (random search of pris
oner’s cell in his absence does not violate fourth amendment).

2944. See Olson v. Klecker, 642 F.2d 1115, 1117 (8th Cir. 1981) (per curiam) (search of cell for valid 
security reasons constitutional); cf. Hanvey v. Blankenship, 631 F.2d 296, 297 (4th Cir. 1980) (per 
curiam) (confiscation of contraband discovered during shakedown constitutional).

2945. See Lee v. Downs, 641 F.2d 1117, 1119, 1120 (4th Cir. 1981) (after prisoner offered to remove 
clothes voluntarily, removal of undergarments by nurse while prisoner restrained by male guards vio
lates prisoner's right to privacy; possibility of concealed matches justifies vaginal search of prisoner in 
presence of male guards after prisoner burned dress).

2946. U.S. Const, amend. VIII; see Rhodes v. Chapman, 101 S. Ct. 2392, 2398 (1981) (considering 
whether double-celling unconstitutional).

2947. Id. at 2398.
The Tenth Circuit phrased a test for cruel and unusual punishment as whether prisoners live in an 

environment that results in their degeneration or threatens their mental and physical well-being. Ra
mos v. Lamm, 639 F.2d 559, 560 (10th Cir. 1980), cert, denied, 101 S. Ct. 1759 (1981). Justice Brennan, 
concurring in Rhodes, approved the Ramos approach. 101 S. Ct. at 2403-04, 2408 (Brennan, J., concur
ring). Justice Brennan disagreed with the majority’s approach in Rhodes, characterizing it as a totality 
of the circumstances test. Id. at 2407 n.10. He argued that whether there is a constitutional violation 
depends not on the conditions of confinement, but on the effect of these conditions on the prisoner. Id. 
at 2408.

The Fifth Circuit this term used a combined-effects approach to eighth amendment violations and 
held that overcrowding, constant violence, sexual abuse, unbalanced diet, lack of opportunity to exer
cise, and stifling and filthy conditions constitute cruel and unusual punishment. Jones v. Diamond, 636 
F.2d 1364, 1373-75 (5th Cir. 1981) (en banc). The court did not remedy the lack of opportunity to 
exercise or the unbalanced diet. Id. at 1376, 1378.

In Wright v. Wagner, 641 F.2d 239 (5th Cir. 1981) (per curiam), the Fifth Circuit held that a prison’s 
failure to comply with a state statute prescribing prison conditions does not, as a matter of law, consti
tute cruel and unusual punishment. Id. at 241.

2948. 101 S. Ct. 2392 (1981).
2949. Id. at 2399.
2950. Id.
2951. See Wright v. El Paso County Jail, 642 F.2d 134, 135 (5th Cir. 1981) (allegation that prison 
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hazards,* 2952 2953 failing to provide a prisoner with exercise295« or an adequate 
diet,2955 or subjecting a prisoner to beatings and other punishments2956 violates 
the eighth amendment. If these actions further a legitimate non-penal pur
pose, however, no violation of the eighth amendment will result.2957

officials failed to protect prisoner from attack by fellow-prisoners, if true, demonstrates eighth amend
ment violation); Ramos v. Lamm. 639 F.2d 559, 574 (10th Cir. 1980) (failure to take adequate measures 
to protect prisoners from threats of violence violates the eighth amendment), cert, denied, 101 S. Ct. 
1759 (1981); Jones v. Diamond. 636 F.2d 1364, 1373-74 (5th Cir. 1981) (en banc) (constant exposure of 
prisoners to physical and sexual abuse by other prisoners violates eighth amendment); Streeter v. Hop
per. 618 F.2d 1178, 1180-82 (5th Cir. 1980) (eighth amendment violated if allegation true that lives of 
prisoners in danger due to racial hostility); cf. Clark v. Solem, 628 F.2d 1120, 1121 (8th Cir. 1980) (per 
curiam) (conclusory allegation that warden acted without regard to prisoner’s safety does not state 
eighth amendment claim). Prison officials must be aware of the dangerous condition to be liable for an 
eighth amendment violation. See Lee v. Downs, 641 F.2d 1117, 1119 (4th Cir. 1981) (prisoner's lack of 
adequate protection claim fails because officials had no knowledge of alleged incident).

2952. See Wright v. El Paso County Jail, 642 F.2d 134, 135 (5th Cir. 1981) (allegation that jail 
infested with lice, rats, and roaches and that plaintiff must sleep on floor, if true, demonstrates eighth 
amendment violation); Ramos v. Lamm, 639 F.2d 559, 571-72 (10th Cir. 1980) (unsanitary conditions 
in prison food service facility violates eighth amendment), cert, denied, 101 S. Ct. 1759 (1981); Jones v. 
Diamond, 636 F.2d 1364, 1374 (5th Cir. 1981) (en banc) (constant exposure of prisoners to the conta
giously ill violates eighth amendment); Leeds v. Watson, 630 F.2d 674, 675-76 (9th Cir. 1980) (unsani
tary kitchen conditions violate eighth amendment).

2953. See Leeds v. Watson, 630 F.2d 674, 675-76 (9th Cir. 1980) (inadequate fire exit violates eighth 
amendment).

2954. See Campbell v. Cauthron, 623 F.2d 503, 506-07 (8th Cir. 1980) (failure to provide opportu
nity for meaningful exercise violates eighth amendment); cf. Clay v. Miller, 626 F.2d 345, 347 (4th Cir. 
1980) (per curiam) (limiting exercise to 32 by 6.5 foot area satisfies constitutional standards).

2955. See Campbell v. Cauthron. 623 F.2d 503, 508-09 (Sth Cir. 1980) (deficiencies in prison diet 
violate eighth amendment); cf. Jones v. Diamond, 636 F.2d 1364, 1374, 1378 (5th Cir. 1981) (en banc) 
(although diet dull and unbalanced, deprivation not serious enough to violate eighth amendment); 
Covington v. Allsbrook, 636 F.2d 63, 63 (4th Cir. 1980) (serving drinks containing saccharin without 
warning of health hazard does not violate eighth amendment).

2956. See King v. Blankenship, 636 F.2d 70, 72-73 (4th Cir. 1980) (use of excessive force to subdue 
aggressive prisoner violates eighth amendment); ¿/Eugene v. Klecker, 636 F.2d 250, 251 (8th Cir. 1980) 
(per curiam) (loss of six days good-time credit not cruel and unusual punishment); Ridley v. Leavitt, 
631 F.2d 358, 359 (4th Cir. 1980) (per curiam) (pretrial detainee’s allegation of severe and unwarranted 
beatings by prison officials, if true, demonstrates eighth amandment violation); George v. Evans, 620 
F.2d 495, 497 (5th Cir. 1980) (per curiam) (unauthorized isolated beating by one guard not punishment 
within meaning of eighth amendment).

2957. See Bell v. Wolfish 441 U.S. 520, 538 (1979) (no punishment because action incident to, and 
not in excess of, legitimate government purpose); Hayward v. Procunier, 629 F.2d 599, 603 (9th Cir
1980) (temporary lockdown of prisoners during genuine emergency does not violate eighth amend
ment), cert, denied. 101 S. Ct. 2015 (1981); Cummings v. Roberts, 628 F.2d 1065, 1068-69 (8th Cir. 1980) 
(transfer of prisoner to administrative segregation protection does not violate eighth amendment).

A grant of a preliminary injunction to relieve unconstitutional prison conditions must consider insti
tutional security and financial concerns and must aim at the specific conditions that violate the eighth 
amendment. Wright v. Rushen, 642 F.2d 1129, 1132, 1134 (9th Cir. 1981).

2958. See, eg, Hutto v. Finney, 437 U.S. 678, 682 (1978) (ten to eleven persons in 80 square foot cell 
violates eighth amendment); Chavis v Rowe, 643 F.2d 1281, 1291 (7th Cir. 1981) (allegation that five 
prisoners shared 35 square foot cell for six months states eighth amendment claim); Ramos v. Lamm. 
639 F.2d 559, 569-70 (10th Cir. 1980) (confinement in small cells in deteriorating facility violates eighth 
amendment), cert, denied, 101 S. Ct. 1759 (1981); Jones v. Diamond, 636 F.2d 1364, 1373-74 (5th Cir.
1981) (en banc) (six to eleven square feet per prisoner violates eighth amendment); Leeds v. Watson. 
630 F.2d 674, 676 (9th Cir. 1980) (more than 14 persons in one room jail for over 48 hours violates 
eighth amendment); Campbell v. Cauthron, 623 F.2d 503, 506-07 (8th Cir. 1980) (eighteen square feet 
of living space per prisoner violates eighth amendment).

2959. 101 S. Ct. 2392 (1981).

Overcrowded prison conditions may violate the eighth amendment.2958 This 
term in Rhodes v. Chapman ,2959 the Supreme Court held that when other con
ditions of confinement satisfy constitutional standards in virtually every re
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spect,2960 double-celling of inmates is not cruel and unusual punishment.2961 
Because no evidence in Rhodes indicated that double-celling inflicted unneces
sary pain or violated contemporary standards of decency, no violation of the 
eighth amendment occurred.2962

Prison officials’ deliberate indifference to a prisoner’s serious medical needs 
constitutes cruel and unusual punishment.2963 To succeed on such a claim, the 
prisoner must prove the deliberate and knowing indifference of the defendants 
to the inmate's medical need.2964 Negligence alone will not support a section 
1983 action that alleges inadequate medical care.2965

The equal protection clause of the fourteenth amendment2966 protects pris
oners from invidious racial discrimination.2967 Thus, prison officials may not

2960. Id. at 2399. The district court found that the food service, ventilation, temperature control, 
medical services, and level of violence were adequate Id. at 2396. Although the overcrowding delayed 
rehabilitative opportunities for inmates, the Court did not consider such deprivations punishments. Id. 
at 2399; cf. Bell v. Wolfish. 441 U.S. 520, 541 (1979) (double-bunking of pretrial detainees in 75 square 
foot cells during sleeping hours not punishment; no fifth amendment violation).

2961. 101 S. Ct. at 2399, 2402. Typically, two inmates would share a 63 square foot cell, but could 
spend most of their waking hours in general prison areas. Id. at 2395. Prisoners with restrictive classifi
cations. however, spent all but two to six hours a week in their cells. Id. at 2396 n.3.

2962. Id. at 2399-400 & n. 13. The Court voted eight to one to reverse the district court's holding that 
double-celling is cruel and unusual punishment. Justices Brennan. Blackmun, and Stevens voted for 
reversal but did not join Justice Powell's majority opinion. Expressing concern that the Court’s deci
sion might be viewed as a retreat from judicial scrutiny of prison conditions, Justice Brennan empha
sized the important role the courts should play in remedying constitutional violations when legislatures 
and prison administrators are unwilling to maintain prison facilities adequately. Id. at 2402-06. (Bren
nan. J., with Blackmun & Stevens, JJ„ concurring). Although Justice Brennan stated that double
celling resulted in inadequate space for the prisoners, he concurred in the Court's judgment because the 
district court found that double-celling had no adverse effect on the prisoners’ well-being Id. at 2408- 
09 Justice Brennan stated that double-celling is not unconstitutional per se. but he indicated that the 
state legislature should attempt to remedy the situation Id. at 2409-10.

2963. Estelle v. Gamble, 429 U.S. 97. 104 (1976); see Ramos v. Lamm. 639 F 2d 559, 578 (10th Cir. 
1980) (grossly inadequate health services demonstrates deliberate indifference to prisoners’ serious 
medical needs), cert. denied. 101 S. Ct. 1759 (1981); Cummings v. Roberts, 628 F.2d 1065, 1067-68 (8th 
Cir. 1980) (allegation that defendants delayed plaintiff’s receipt of medical attention, failed to carry out 
medical instructions, refused to assist him with personal hygiene, failed to give him a wheelchair, forc
ing him to crawl, states eighth amendment claim); cf. Randall v. Wyrick. 642 F.2d 304. 306, 308 (8th 
Cir. 1981) (per curiam) (prison officials’ administration of own course of treatment rather than that 
requested by prisoner not deliberate indifference); Lee v. Downs, 641 F.2d 1117, 1121 (4th Cir. 1981) 
(isolation of prisoner for observation after apparent suicide attempt not overreaction amounting to 
inadequate medical care); May v. Enomoto, 633 F 2d 164. 167 (9th Cir 1980) (dictum) (relieving pris
oner from work after injury, taking him to medical assistant three days later, and subsequently sending 
him to two doctors not deliberate indifference to serious medical need); Thompson v. Capps. 626 F.2d 
389, 392 (5th Cir. 1980) (requiring warden to identify mentally disturbed prisoners in order to provide 
adequate medical care).

2964. See May v. Enomoto, 633 F.2d 164, 167 (9th Cir. 1980) (directed verdict proper because pris
oner did not show that defendant participated in or knew of alleged medical inattention); Gibson v. 
McEvers, 631 F.2d 95, 97 (7th Cir 1980) (prisoner’s allegation that officials refused to render immediate 
treatment after he complained of cold does not state claim of deliberate indifference to serious medical 
need); Hamilton v. Roth, 624 F.2d 1204, 1208 (3d Cir. 1980) (prison medical director not deliberately 
indifferent because support staff failed to implement his prescribed treatment).

2965. Estelle v. Gamble. 429 U.S. 97, 106 (1976).
2966. The equal protection clause provides that no state “shall . deny to any person within its 

jurisdiction the equal protection of the laws." U.S. Const, amend. XIV, § 1.
2967. See Candelaria v. Griffin. 641 F.2d 868, 870 (10th Cir. 1981) (per curiam) (denying parole 

because prisoner hispanic violates equal protection clause); Block v Potter, 631 F 2d 233. 241 (3d Cir. 
1980) (use of race as criterion in parole decision violates equal protection clause); Bentley v Beck. 625 
F.2d 70, 71 (5th Cir. 1980) (denying prisoner job because of race violates equal protection clause).

This term in Jamieson v. Robinson, 641 F.2d 138 (3d Cir. 1981), the Third Circuit held that prison 
officials’ failure to provide state prisoners with a work release program when other prisoners in the state 
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maintain racially segregated facilities without substantial justification.* 2968 No 
court this term discussed what circumstances might justify such segregation.

had such a program did not violate the equal protection clause. Id. at 143. The court emphasized that 
prison officials must have wide latitude to determine treatment programs. Id. at 142.

2968. See Jones v. Diamond, 636 F.2d 1364. 1368, 1373 (5th Cir. 1981) (en banc) (although prisoners 
could choose cell, prisoner's choice meaningless because prison had already established black and white 
cells; such segregation violates equal protection clause).

2969. Bell v. Wolfish, 441 U.S. 520, 535 n.16 (1979); see Putnam v. Gerloff, 639 F.2d 415, 419 (8th 
Cir 1981) (court’s instructions that jury must find cruel and unusual punishment to award damages to 
plaintiff-pretrial detainee incorrect; proper standard is due process clause). But see Cummings v. Rob
erts, 628 F.2d 1065, 1067-68 (8th Cir. 1980) (analyzing allegations of overcrowding and inadequate 
medical care according to eighth amendment principles although plaintiffs pretrial detainees); cf. 
Macklin v. Paulsen, 627 F.2d 83, 84, 86 (7th Cir. 1980) (using eighth amendment case law to analyze 
pretrial detainee's allegations of beatings and inadequate medical care). See generally Note, Confused 
Concepts of Due Process for Pretrial Detainees—The Disturbing Legacy of Bell v. Wolfish, 18 Amer. 
Crim L Rev. 467. (1981) (discussing analytical difficulties posed by Bell r. Wolfish).

2970 441 U.S. 520 (1979).
2971. Id at 534-35.
2972. Id. at 538-39; see Lock v. Jenkins, 641 F.2d 488, 496-97 (7th Cir. 1981) (use of tear gas to quell 

riot of pretrial detainees permissible; use of tear gas to retrieve food plate from detainee in cell exceeds 
governmental interest). The Lock court further suggested, in dictum, that requiring pretrial detainees 
to obtain approval from prison officials before seeing visitors would be impermissible. Id. at 498.

2973. Bell v. Wolfish, 441 U.S. at 539.
2974. Id. at 539-40, 546 Maintaining security and controlling the entrance of contraband into the 

prison are examples of legitimate governmental interests. Id. at 551, 555-61; see Cummings v. Roberts. 
628 F.2d 1065, 1069 (8th Cir. 1980) (interest in protecting pretrial detainee justifies placing him in 
administrative segregation).

2975. Lock v. Jenkins, 641 F.2d 488, 492-94 (7th Cir. 1981) (confining detainees in single 37 square 
foot cell for 22 hours per day is punishment); Campbell v. Cauthron, 623 F.2d 503, 506-07 (8th Cir. 
1980)(constant confinement of detainees in cells where each detainee has less than 17 square feet is 
punishment). In Lock, the court also noted that the average period of confinement for pretrial detain
ees was 60 days whereas in Wolfish 'tert few detainees spent more than 60 days in prison. 641 F.2d at 
493-94.

2976. Jones v. Diamond, 636 F.2d 1364, 1374 (5th Cir 1981) (en banc). The court’s primary concern 
was the indiscriminate confinement of pretrial detainees with convicted persons. Id. Space limitations 
and the prison’s interest in security may limit the right to individual consideration. Id.

Rights of Pretrial Detainees. The due process clause, rather than the
eighth amendment, prohibits punishment of pretrial detainees.2969 In Bell v. 
Wolfish,2970 the Supreme Court stated that the government may not punish 
pretrial detainees because such action deprives the detainees of liberty without 
due process of law.2971 The Court limited this seemingly broad right by ex
plaining that punishment, in the absence of punitive intent, occurs only when a 
restriction or disability either lacks a sufficient nexus to or exceeds a legitimate 
governmental interest.2972 For example, the government’s interest in ensuring 
the presence of pretrial detainees at trial justifies confinement.2973 Once de
tained. the government may impose further restrictions on the detainees’ con
stitutional rights to promote other legitimate interests.2974

Applying Wolfish, the Seventh and Eighth Circuits this term held that ex
treme overcrowding of pretrial detainees is punishment without due pro
cess.2975 The Fifth Circuit interpreted Wolfish as requiring prison officials to 
consider the individual characteristics of each pretial detainee and to tailor the 
conditions of confinement for the detainee in order to promote the prison’s 
interest in maintaining security.2976 Recognizing a new basis for detainees’ 
claims, the Seventh Circuit held that if officials, without justification, incarcer
ate pretrail detainees in more burdensome conditions than convicted prisoners,
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the officials deny detainees equal protection of the laws.2977
Any action that is cruel and unusual punishment if inflicted on convicted 

prisoners is axiomatically punishment without due process of law if inflicted 
on pretrial detainees.2978 Several courts this term found that the same condi
tions that constitute punishment of pretrial detainees without due process of 
law also amount to cruel and unusual punishment of convicted prisoners.2979 
Some actions of prison officials, however, are likely to be constitutional if the 
plaintiff is a convicted prisoner, but unconstitutionl if the prisoner is a pretrial 
detainee.2980

In Cobb v. Aytch,2™ the Third Circuit drew such a distinction between sen
tenced prisoners and pretrial detainees. The court noted that pretrial detainees 
have sixth amendment rights to a speedy trial and assistance of counsel that 
sentenced prisoners do not enjoy.2982 The court held that because the transfer 
of pretrial detainees from Philadelphia County to distant Pennsylvania prisons 
interfered with the detainees’ exercise of these rights, the prison’s failure to 
hold a pretransfer hearing violated the due process clause.2983 Transferring 
convicted prisoners, however, implicates none of these sixth amendment rights, 
and thus no hearing is required.2984

2977. Lock v. Jenkins, 641 F.2d 488, 497-98 (7th Cir. 1981).
2978. See Bell v. Woifish, 441 U.S. 520, 545 (1979) (pretrial detainees retain at least those rights 

convicted persons enjoy); Lock v. Jenkins, 641 F.2d 488, 496 n.13 (7th Cir. 1981) (any action that 
violates eighth amendment obviously constitutes punishment); Campbell v. Cauthron, 623 F.2d 503. 
505 (8th Cir. 1980) (conditions that constitute cruel and unusual punishment surely are unconstitutional 
punishment when imposed on pretrial detainees).

2979. See Lock v. Jenkins, 641 F.2d 488, 496 n.13 (7th Cir. 1981) (use of tear gas punished pretrial 
detainees without due process of law and subjected convicted prisoners to cruel and unusual punish
ment); Jones v. Diamond. 636 F.2d 1364, 1374 (5th Cir. 1981) (en banc) (conditions that constitute 
punishment of pretrial detainees also cruel and unusual punishment of prisoners); Campbell v. 
Cauthron, 623 F.2d 503, 506-07 (8th Cir. 1980)(same).

2980. See Atiyeh v. Capps, 449 U.S. 1312, 1315 (Rehnquist, Circuit Justice, 1981) (suggesting over
crowding that unconstitutionally punishes pretrial detainees may not violate convicted prisoners' eighth 
amendment rights).

2981. 643 F.2d 946 (3d Cir. 1981).
2982. Id. at 957, 960. Convicted but unsentenced prisoners also enjoy these rights. Id. at 963.
2983. Id. at 956-57.
2984. Id. at 960-62.
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United States v. Bush 42, 52, 53. 71
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United States v. Alfrey 130, 2256, 2258
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United States v. Davis 2116, 2639, 2653
United States v. Dayton 1330, 1334, 1343
United States v. De La Torre 770, 772
United States v. De La Torre 925, 1853
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v. Dominguez 2661 United States v. Hawkins 999
v. Dorr 1985, 1988, 2630, 2644, United States v. Hayes 1267, 1451
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v. Edwards 566 United States v. Hill 62, 193, 245, 614
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i v. Grassi 916, 907, 909, 2139 616
> v. Gray 47, 53, 1867, 1979, United States v. Martinez 1653, 1678
2255, 2256, 2257, 2265, 2266, 2620, United States v. Martinez-Perez 529

2628 United States v. Marx 119
> v. Greer 1944 United States v McCord 2724
> v. Guerra 1595 United States v. McCrary 477
> v. Guevara-Martinez 2524 United States v. McDonald 1614. 1978.
> v. Guillen-Linares 282 2000. 2088
> v. Hamm 652, 711 United States v. McFarland 144
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FIFTH CIRCUIT FIFTH CIRCUIT

United States v. McLeod 2485, 2523, 2524
United States v. McRary 1447
United States v. Meacham 705, 706, 751,

1299, 2083, 2084. 2626, 2639, 2653
United States v. Merritt 2485, 2496
United States v. Middlebrooks 1943, 2265,

2258
United States v. Miller 1136
United States v. Millican 888
United States v. Molina-Garcia 32. 628, 645
United States v. Montgomery 71
United States v. Montos 489
United States v. Morrow 16
United States v. Navar 1020
United States v. Newman 781, 1868
United States v. Nixon 713, 772, 1154, 1163,

1169, 1172, 2027, 1156
United States v. Nunn 791
United States v Ocanas 713, 725, 925, 1182,

1365, 1560, 1853
United States v. Okenfuss 1975, 1976, 1991,

2632, 2658, 2660
United States v. Osbome 208, 230
United States v. Pacheco 219, 228
United States v. Parker 1362, 2252
United States v. Parr 1008, 1010, 1012, 957
United States v. Patterson 1715, 2487
United States v. Pauline 2616
United States v. Peua-Cantu 12, 246
United States v. Perez 2184
United States v. Perkins 559
United States v. Perry 2599
United States v. Phillips 785 , 788, 1013, 1014
United States v. Poitier 1047, 1923
United States v. Powell 957, 1006
United States v. Pringle 7
United States v. Pry 1856, 2131
United States v. Pulvano 143, 184, 246
United States v. Quimby 1924, 1971, 2614
United States v Rada-Solano 478, 600
United States v. Ramirez 2088
United States v. Rasmussen 1404, 1405
United States v. Renfro 1042, 2574, 2626
United States v. Renteria 550, 2658
United States v. Rey 2578, 2581, 2581
United States v. Rhodes 1904, 2628, 2632,

2646, 2658
United States v. Ricardo 485, 1818, 2170
United States v. Richards 7 , 23, 24, 26, 159,

227, 648
United States v. Rigales 6, 130
United States v. Rivera 2523
United States v. Robertson 1400
United States v. Robinson 183, 623
United States v. Rodriguez-Martinez 228
United States v. Sandate 1362, 1447, 1451

United States v. Sander 1667
United States v. Sanders 2658
United States v. Sarris 1797, 1903, 1945,

2658, 1772
United States v. Scott 1318, 2687, 2701,

2707, 2725
United States v. Shavers 570, 1770
United States v. Shelnut 283
United States v. Silva 1582
United States v. Skipper 966, 1008, 1010,

1012
United States v. Skipwith 198
United States v. Smith 2487, 2489
United States v. Smith 2642, 2650, 2655
United States v. Sonderup 440, 1967, 1969,

2180, 2159
United States v. Spiegel 2557, 2625
United States v. Staller 248, 251, 919, 932,

1853, 2639, 2650, 2654, 2658
United States v. Stephens 1629
United States v. Stricklin 1433, 1434, 1435,

1435, 1439
United States v. Surface 1098, 1109, 1156,

1171, 1159
United States v. Sutton 6, 230, 651, 2653
United States v. Swanson 1249, 1266
United States v. Tapia 1619, 1871
United States v. Taylor 526
United States v. Thomas 673, 691, 696, 709
United States v. Thompson 2178, 2185
United States v. Tonry 2486, 2488, 2490,

2497
United States v. Tookes 62, 245, 624
United States v. Tucker 108
United States v. Turner 1847, 1902, 2498,

2501
United States v. Tyler 2519
United States v. Umbower 1225
United States v. Uptain 1136
United States v. Vanella 1221, 1237, 1240
United States v. Vargas 62
United States v. Vasilios 1281
United States v. Vasquez-Vasquez 2624
United States v. Walker 1115, 1126, 1136,

1979, 2025
United States v. Warren 2255, 2256, 2263,

2265, 2266, 2267
United States v. Webb 534, 2106
United States v. Wehrli 194
United States v. Whitaker 2644, 2648, 2653
United States v. White 179, 423, 525, 1664,

1706
United States v. Whitney 2521
United States v. Wilkinson 1424, 1439
United States v. Williams 453
United States v. Williams 2571
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Case Footnote Numbers Case Footnote Numbers

SIXTH CIRCUIT SIXTH CIRCUIT

United States v. Williams 438, 444, 1617,
1618

United States v. Williams 5, 24, 284, 285,
580

United States v. Williams 145, 577, 581
United States v. Williams 751
United States v. Willis 1977, 1978
United States v. Willis 267, 282
United States v. Wilmoth 1841
United States v. Worthington 787, 924
United States v. Wright 1443, 1983, 2578,

2581, 2581
United States v. Ylda 748, 756, 2006
United States v. Zicree 2563, 2566
United States, v. Cornwell 2545

Vasquez v. Snow 579
Vodicka v. Phelps 2938

Walters v. City of Ocean Springs 1115, 1125,
1142, 2875

Watkins v. Thomas 2164
Willett v. Georgia 1330
Williams v. Briscoe 2426, 2434, 2896
Williams v. Kelley 2843
Wilson v. Estelle 2176
Wright v. El Paso County Jail 2860, 2862,

2951, 2952
Wright v. United States 1341
Wright v. Wagner 2947

Zapata v. Estelle 1262

SIXTH CIRCUIT
April 1977 Grand Jury Subpoenas (GM Corp.),

In re 802
Atkins v. Michigan 952, 955, 956, 1175,

1187, 1204, 2760. 2784
Atkins v. United States 1212

Banks v. United States 2536
Barker v. Ohio 1432
Berrier v. Engler 2794
Bills v. Henderson 2887, 2890
Brewer v. Overberg 2760, 2769

Carter v. Jago 1977, 1979, 2024, 2774, 2780,
2794

Cleaver v. Bordenkircher 1576
Corbett v. Bordenkircher 921

Duke v. White 2750

Forgues v. United States 2830, 2907

Glenn v. Dallman 2096, 2102

Haney v. Rose
Hooper v. Perini

1802, 2760, 2793
2642, 2650

Jihaad v. O’Brien 2831, 2875

Kanasola v. Civiletti 1576, 2715
Kowalak v. United States 2714

Little v. Hopkins 2710
Lonberger v. Jago 1839, 1925

McKeldin v. Rose 1690
McPherson v. Barksdale 1366, 2760
Meeks v. Jago 2778
Mitchell v. Engle 1876

Pandelli v. United States 1463, 1473, 1476
Payne v. Cardwell 2810

Robinson v. Smith 442, 443

Salter v. Johnson 1673
Steinberg v. Police Court of Albany 2375,

2395, 2468

United States v. Alsobrook 762, 765, 768,
2651

United States v Bailey 9, 393, 395, 397
United Stales v Baldwin 207
United States v. Battista 723, 1980, 1981
United States v. Beaman 951, 952, 964
United States v Bigelow 988
United States v. Blum 494
United States v. Brown 128
United States v. Carter 1089
United States v. Cassity 9, 395. 2626, 2631
United States v. Chafin 38, 39, 41, 42, 46, 61
United States v. Clouston 15, 206. 217
United States v. Coleman 15
United States v. Coure 1404
United States v. Cox 1290
United States v. Dark 1037
United States v. Doe 2235
United States v. Farmer 2522
United States v. Feldman 288, 327, 333, 337,

338, 376
United States v. Francis 46, 1614
United States v. Frederick 1103
United States v. Garrett 47, 48
United States v. Goldfarb 779, 782, 784, 788,

1867
United States v. Hare 217
United States v. Harper 1080
United States v. Harris 903, 931, 934, 1377
United States v. Hart 705, 747, 753, 755. 756,

1906, 2626, 2644
United States v. Jabara 1435

. W
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Case Footnote Numbers Case Footnote Numbers

SEVENTH CIRCUIT SEVENTH CIRCUIT

United States v. Jones 
United States v. Kalsbeck 
United States v. Kendricks 
United States v. Kinney 
United States v. LeBlanc 
United States v. Meyers 
United States v. Morelli 
United States v. Nuth

32, 52, 187
1455

929, 930, 2106 
132, 133, 606, 616

2625, 2627 
2138

713, 2295
560
387United States v. Paul

United States v. Phillips 1122, 1126, 1128,
1140, 1141, 1782, 1814, 1870, 1903

United States v. Renfro 1596
United States v. Seelig
United States v. Sikora
United States v. Sisk

751, 756, 2644, 2653
507, 560, 1566 

1443, 1508, 1512, 1515
United States v. Steinkoetter

United States v. Sutton
United States v. Sutton 
United States v. Thompson

1455, 1990, 
1992

910, 1(A1
780, 2186

1817
United States v. United States Currency

2032, 2045
United States v. Vandetti 446, 2019, 2047,

2092, 2093, 2095
United States v. Vera 1548
United States v. Wickizer 206
United States v. Wilson 2628
United States v. Woods 2929

Van Curen v. Jago 2416, 2857, 2888, 2896

Walker v. United States 2174
Walters v. Jago 467, 2797
Webb v. Havener 441
White v. Sowders 2788,2789,2819
Wiley v. Sowders 1607, 1630, 1633, 2776
Witherspoon v. United States 1314

SEVENTH CIRCUIT
Anthony v. Wilkinson 2918

Beard v. Mitchell 2843
Burton v. Greer 1613, 1692

Chapman v. Pickett 2292
Chavis v. Rowe 2863, 2875, 2905, 2958
Clay v. Director, Juvenile Div., Dept, of

Corrections 1308, 1612

Del Genio v. United States Bureau of Prisons
2206 

Duncan v. Duckworth 2860, 2862, 2863

Gibson v. McEvers 2861, 2883, 2887, 2904,
2964

Guzzard v. Bengston 2761

Harris v. Illinois 2810
Harrison v. Indiana 2753
Hayes v. Thompson 2875, 2905
Hussong v. Warden 2759, 2764

La Batt v. Twomey 2890, 2898
Larrison v. United States 2568
Lock v. Jenkins 2830, 2875, 2883, 2941,

2972, 2975, 2977, 2978, 2979
Lono v. Fenton 2917
Luther v. Molina 2462, 2463, 2688, 2838,

2858

Macklin v. Paulsen 
Montes v. Jackson 
Montes v. Jenkins

Neville v. Cavanagh

Pharr v. Israel 
Prellwitz v. Berg

2863, 2969
563

2110, 2642, 2763

2784

2759
2542

Robinson v. Bergstrom 1627
Robinson v. Ralston 2224, 2226
Ross V. Heyne 1631, 1654, 1681, 2029, 2803 
Ruiz v. Cady 2800
Rush v. United States 1692

Socialist Workers Party v. Grubisic 2589
Special April 1977 Grand Jury (Scott), In re

829, 853 
Special February, 1977 Grand Jury (Pavone), In 

re 360

United Staes v. Niemiec 660
United States ex rel. Burton v. Greer 2822
United States ex rel. Cyburt v. Rowe 1307,

1352, 1588, 2760 
United States ex rel. Del Genio v. United

States Bureau of Prisons 2451
United States ex rel. Houston v. Warden,

Stateville Correctional Center 2759, 2898, 
2904

United States ex rel. Owens v. Twomey 618
United States ex rel. Placek v. Illinois 553
United States ex rel. Pullia v. Luther 2383
United States ex rel. Robinson v. Israel 1323
United States v. Acevedo 9, 28, 31, 79, 131,

137 
United States v. Aleman 1448
United States v. Anton 32, 33, 34, 41
United States v. Aviles 1116, 1119, 1128,

1142, 1143, 1144, 1234, 1244 
United States v. Balistrieri 1017
United States v. Batchelder 1103
United States v. Bowler 1365
United States v. Brown 1292
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SEVENTH CIRCUIT EIGHTH CIRCUIT

United States v. Brown 1914
United States v. Buonomo 1432
United States v. Caldwell 1607
United States v. Carreon 1183, 1190, 1197,

1204, 1204, 1207, 1209, 1221, 1237, 1243,
1244

United States v. Carsello 573
United States v. Castro 1434, 1486
United States v. Cortina 105, 107, 109, 110,

605
United States v. Davis 2564, 2709
United States v. Dawson 2184
United States v. DiFonzo 1284, 1298
United States v. Disston 1018, 1068, 1069,

2565
United States v. Dorsey 218, 223, 225
United States v. Edelson 287
United States v. Fels 1315
United States v. Ford 2210, 2239, 2614
United States v. Fountain 1463, 1473, 2165,

2182, 2186, 2239
United States v. Gaertner 1284, 1297
United States v. Garcia 1077, 1673, 1849,

1877, 1945, 2006, 2030
United States v. Garza-Hernandez 32, 33,

34, 39, 165
United States v. Gaston 31
United States v. Glasby 179
United States v. Graham 103, 115, 158
United States v. Gray 1315, 1343, 1358, 2294
United States v. Greschner 1463, 1473
United States v. Hedman 915, 935, 937, 947,

948, 1981, 2165
United States v. Hinkle 748, 751, 757
United States v. Horton 304
United States v Jimenez 1658, 1667
United States v. Klein 47, 230
United States v. Krohn 1227
United States v. Lampson 1178, 1183, 1189,

1198, 1205, 1208, 1866
United States v. Lang 699, 797, 803, 1629,

1905
United States v. Lawson 345
United States v. Ledesma 1925
United States v. Mavrick 1643
United States v. McConahy 1191
United States v. McDonough 2488, 2489,

2524
United States v. Moore 1943
United States v Murzyn 928, 1672, 1853,

1945, 1979, 1981, 1989, 1990
United States v. Nicosia 754, 1860
United States v. O’Brien 1400
United States v. Payne 1923, 2023
United States v. Phillips 185, 438, 444. 523,

526, 550. 1117, 1125, 1126. 1143, 1599, 1870,
1923, 2106, 2178, 2180, 2182 

United States v. Reynolds 556
United States v. Rindone 1673
United States v. Rodríguez 1980, 1993, 1995 
United States v. Rumell 570, 1628
United States v. Ruttenberg 704, 751
United States v. Sanchez-Jaramillo 624
United States v. Sechrist 9, 1219
United States v. Silvern 1914
United States v. Starnes 1944
United States v. Stavros 1467
United States v. Torrez-Flores 1926, 2480, 

2485, 2486, 2488, 2515, 2521, 2524 
United States v. Trapnell 1698, 1711, 1988, 

1989. 2018 
United States v. Turner 2189
United States v. Warden 2829
United States v. Watson 1240

Velsicol Chem. Corp. v. United States 860

Walker v. Twomey 955
Walsh, In re 840, 1663
White v. Finkbeiner 2810
White v. Finkbeiner 530
Wilkerson v. United States Bd. of Parole

2451 
Wilks v. Israel 1696, 1706, 2760, 2777, 2778 
Williams v. Morris 1319

Zeidman v. United States Parole Comm'n
2384

EIGHTH CIRCUIT
Antonelli v. Ralston
Arnold v. Wyrick

2710
1044, 2769

Berkley & Co., In re 855, 860, 864, 2575,
2587

Bivens v. Wyrick 465, 1990. 2760. 2802
Blackwell v. Wolff 2782, 2783
Bradley v. Fairfax 870, 876, 884, 2469, 2470,

2749
Britton v. Rogers 2243, 2295, 2318, 2337
Brouillette v. Wood 1944, 2769

Camillo v. Wyrick 1327, 2777, 2802
Campbell v. Cauthron 2830, 2940, 2954.

2955, 2958, 2975, 2978, 2979
Clark v. Solem 2833, 2951
Cornell v. Iowa 1920
Country v. Parratt 1944
Cox v. Federal Bureau of Prisons 2205, 2395
Cox v. Hutto 1281
Cox v. Wyrick 1593
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Case Footnote Numbers Case Footnote Numbers

EIGHTH CIRCUIT EIGHTH CIRCUIT

Cummings v. Roberts

Davis v. Campbell
Davis v. Muellar
Davis v. Smith
Delay v. United States 
Dietz v. Solem
Drake v. Wyrick

Ellis v. Mabry 
Eugene v. Klecker

Ford v. Parratt

Graham v. Mabry 
Griggs v. Mabry 
Grigsby v. Mabry

Harris v. Wyrick 
Henson v. Wyrick
Hixson v. Housewright

Johnson v. Petrovsky

Kartman v. Parratt
Keating v. Martin

Keating v. Missouri 
Kelsey v. Minnesota 
Keto v. United States

Lindner v. Wyrick

Manning v. Lockhart
May v. Wyrick
McGaughey v. United States 
Melickian v. United States 
Merrill v. United States 
Morrow v. Wyrick

Nelson v. Solem 
Nickens v. White

Olson v. Klecker

Parton v. Wyrick 
Plant v. Wyrick
Pratt v. Parratt
Pruitt v. Housewright 
Putnam v. Gerloff

Randall v. Wyrick 
Rawls v. Mabry 
Richardson v. United States
Robinson v. Wyrick 
Rodgers v. Wyrick

2890, 2957, 2963, 
2969, 2974

2782 
91, 2784

969 
1451

2760, 2794 
1593, 2800

2808 
2903, 2904, 2956

1310, 1356, 1610

1784, 1785, 2793
1787 

2760, 2800, 2808

1753
1785, 2760, 2788

2024

2672, 2680, 2683, 2696,
2714

2528 
1956, 1957, 2861, 2872,

2873, 2874, 2874 
1047, 1054, 2749, 2823 

2862, 2888
753

2778, 2802

2833, 2863, 2865
2800 
2515

362, 364
753 

1630, 2097, 2777

2642, 2651 
2864, 2938

2943, 2944

2807 
1610 
2294
2807
2969

2963 
1358, 1588

1319
1613, 1671, 2820

2780

Sacco v. United States Parole Comm'n 2683
Scurr v. Niccum 1055, 1056
Smith v. United States 2523, 2542
Smith v. United States 1017, 2672
Smith v. United States 1237, 1593, 2027,

2184, 2676, 2713, 2727, 2729
Stead v. Link 2681

Tasby v. United States 1134
Tatum v. Houser 2861
Thomas v. Wyrick 2774, 2777
Tyler v. Wyrick 1672

United States v. Anderson 1574
United States v. Anderson 1172, 1179, 1203,

1204
United States v. Anderson 2260
United States v. Anderson 440, 1077, 1183,

1193, 1208, 1210
United States v. Bangert 2171, 2182
United States v. Barnes 9, 183
United States v. Beck 1331
United States v. Bedrosian 1927, 2248
United States v. Bennett 2178
United States v. Benson 6, 157
United States v Bierey 423
United States v Bigeleisen 1048, 1053, 1868,

2029, 2643, 2653
United States v. Boone 920, 924, 928, 935
United States v. Boyd 1394
United States v. Boydston 2210
United States v Brim 908, 918, 919, 920,

922, 923, 936, 948, 1233, 1244
United States v. Brinkley 46, 47
United States v. Bryant 1405, 1406
United States v. Burkhalter 2542
United States v. Cammisano 1326, 1343
United States v. Carlone 2564, 2566, 2567
United States v. Clark 705
United States v. Clay 230, 234
United States v. Clifford 1750. 1751, 1752,

1760, 1764, 1769
United States v. Colvin 2248, 2249, 2254,

2546
United States v. Coppage 102, 617
United States v. Cults 215
United States v. Davis 1873
United States v. Deggendorf 31, 33, 39. 46,

53, 61. 62, 246, 2646
United States v. Dennis 49, 53, 102, 183,

1123, 1127, 1158, 1163 , 1164, 1168, 1193,
1854, 2024, 2087

United States v. Dickinson 2626
United States v. Dolby 2654
United States v. Dupree 425
United States v. Ellis 1443
United States v. Epps 1769
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EIGHTH CIRCUIT NINTH CIRCUIT

United States v. Foote 754, 755
United States v. Frederickson 2522
United States v. Ganaway 2525
United States v. Garcia 941
United States v. Garlid 208
United States v. Gentile 2523
United States v. Gill 46, 47, 108
United States v. Gilliss 697, 713, 1183, 1183,

1191, 1221, 1228, 1240, 1244, 2169
United States v. Glaze 1109, 1117, 1144
United States v. Green 1697, 1698, 1852,

1925
United States v. Greene 1799
United States v. Gunter 706, 723, 832, 1124,

1141, 1870, 1943
United States v. Hach 1288
United States v. Hammond 1989, 2644, 2655
United States v. Hanson 1765
United States v. Hayes 2033
United States v. Henderson 230
United States v. Herzog 706, 707, 772, 773,

1432, 1432
United States v. Holy Bear 1629, 2632, 2658,

2660
United States v. Jacks 187, 550, 558
United States v. Jackson 1323
United States v. Johnson 572, 1285
United States v. Johnson 230
United States v. Johnson 1802
United States v. Jones 129, 136
United States v. Knight 2676, 2679, 2681
United States v. Kuykendall 1103
United States v. Landis 32, 33, 39, 41, 52
United States v. Larson 663, 1081
United States v. Lawriw 1643
United States v. Librach 2567
United States v. Lincoln 778, 1922, 1979,

1980, 1984
United States v. Little 2709
United States v. Losing 1692
United States v. McMains 2235
United States v. Meier 560
United States v. Metz 1910, 1923
United States v. Miller 2384, 2395
United States v. Moore 1388, 1869
United States v. Moss 2295, 2318
United States v. Norton 1038, 1992
United States v. Overstag 441
United States v. Perkins 916, 947
United States v. Pintar 2021
United States v. Powers 2550, 2551
United States v. Rhoads 1023
United States v. Rich 423
United States v. Robinson 1802
United States v. Rodgers 2515

United States v. Rogers 1172, 1181, 1182,
1244

United States v. Runck 1365, 2496
United States v. Sanders 438, 441
United States v. Sanders 47, 150, 210, 480,

558
United States v. Scanlon 786, 1977, 1985
United States v. Seest 1720
United States v. Selberg 199
United States v. Selby 133
United States v. Smith 47, 52, 143, 1835,

1915, 2295
United States v. Steffen 1046, 1073
United States v. Sublet 428, 1802
United States v. Sutton 2527
United States v. UUand 2617
United States v. Ulland 1125
United States v. Unger 1327, 2727
United States v. Valle 523, 555
United States v. Voice 480, 486, 517, 525,

527
United States v. Walker 199, 1673, 2724
United States v. Watkins 924, 2022
United States v. Weber 1192
United States v. White 1945
United States v. Williams 1103
United States v. Williams 115
United States v. Williams 1369
United States v. Williams 79, 102, 606, 616
United States v. Williams 1800, 1801
United States v. Wilson 255, 2222
United States v. Witschner 908, 913, 925,

2024, 2087
United States v. Wolf 1117, 1143, 1133
United States v. Wray 1281, 1283, 1284
United States v. Wright 212
United States v. Wright 211, 217
United States v. Young 1060
United States v. Young 1457, 1979

Van Meter v. Iowa 2796

Walker v. Lockhard 1506, 1508
Walker v. Lockhart 2747, 2823
Wayne v. Wyrick 1613
Weddell v. Meierhenry 92, 1979, 1994, 1999
White v. Bloom 698
Williams v. Missouri 1327, 1328, 2759, 2796,

2807, 2826
Wilson v. Iowa 2863, 2878

Zaehringer v. Brewer 1607, 2067

NINTH CIRCUIT
Abell V. Raines 2765
Alo V. Olim 2006, 2639, 2652
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Case Footnote Numbers Case Footnote Numbers

NINTH CIRCUIT NINTH CIRCUIT

Application of United States for an Order 
Authorizing An In-Progress Trace of Wire
Communications, In re 404, 406

Benites v. United States Parole Comm’n
2384

Brady v. United States Parole Comm’n 2396,
2401

Brown v. United States 2396, 2401, 2672,
2711

Brown v. United States 1580, 2180, 2721,
2726

Bunker v. Wise 1319
Burr v. Sullivan 1872, 2084

Carden v. Montana 715, 774, 1177, 2773,
2784

Carothers v. Rhay 2778
Chavez v. United States 1283, 1307
Chipman v. Mercer 2082, 2084, 2085, 2086
Collins v. Pitches 2862
Comero v. United States 1429

Darrow v. Gunn 1251
De Peralta v. Garrison 2384
Droback v. United States 360

Farrow v. United States 2174
Fendler v. United States 2553
Ferreboeuf v. United States 2074

Gibson v. Clanon 1810, 1811
Grand Jury Proceedings (Hutchinson), In re

1933
Gustave v. United States 1613

Haddad v. United States 1432
Hayward v. Procunier 2829, 2890, 2898, 2957
Higdon v. United States 2486, 2487, 2496,

2507, 2524
Hill v. Nelson 2810
Hopkins v. Anderson 2795
Hughes v. Raines 2084

Izsak v. Sigler 2394, 2395, 2402

Jacobson v. Rose 367

Kennedy v. United States 1543
Kilgore v. Mitchell 310, 318, 324, 339, 367

Larios-Mendez v. Immigration & Naturaliza
tion Serv. 1285

Leeds v. Watson 2878, 2952, 2953, 2958

Major v, Arizona State Prison 2853, 2854, 
2855 

1693, 2339, 2759Massie v. Sumner

May v. Enomoto 2854, 2855, 2963, 2964
May v. Sumner 1463, 1540
McGee v. Estelle 439
Miller v. McCarthy 1354
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