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“Property,” “Due Process,” and the Distinction 
Between Definition and Theory in Legal 
Analysis

Timothy P. Terrell*

• Associate Professor of Law, Emory University School of Law. B.A. 1971, University of Maryland; 
J.D. 1974, Yale Law School; Dipl, in Law 1980, Oxford University; member of the Georgia Bar The 
author would like to thank Professors John Finnis, William Van Alstyne, Dorsey D. Ellis, and George 
Butler for their helpful comments on earlier drafts of this article.

I. U.S. Const amend. V (“No person . . . shall be deprived of life, liberty, or property, without due 
process of law”); id. amend. XIV, § 1 (“nor shall any State deprive any person of life, liberty, or prop
erty, without due process of law”).

Wisconsin State University-Oshkosh hired David Roth for a fixed term of one academic year Board 
of Regents v Roth, 408 U.S. 564, 566 (1972). At the end of the fixed term, the university advised Roth 
that he would not be rehired for the next academic year. Id. Because Roth was not tenured, state law 
left the rehiring decision to the unfettered discretion of university officials. Id. at 567. Under Board of 
Regents rules, the university officials did not have to give Roth the reasons for their decision not to 
rehire him, or to provide him with the opportunity for an appeal or a review of the decision. Id. Thus. 
Roth received only a timely notice informing him that he would not be rehired without specifying the 
reasons. Roth then filed suit in federal court alleging that the decision violated his fourteenth amend
ment due process right because it gave no reasons and provided no opportunity for a hearing. Id. at 
569. Roth also alleged that the decision was motivated by a number of unpopular statements he had 
made and therefore violated his first amendment rights. Id. at 568.

The Supreme Court's analysis of whether government entitlements are 
protected property interests within the Constitution's due process clause 
has, in recent years, undergone significant change. Professor Terrell 
traces the shift in the Court ’s approach from one relying exclusively on 
theory to a more elaborate two-stage analysis that seeks to determine, 

first, whether a particular entitlementfalls within a definition ofproperty 
and. second, whether the reliance and expectation theory adopted by the 
Court supports protecting the particular entitlement. Professor Terrell 
argues that despite this shift in approach, confusion still permeates the 
entitlement cases, and that the Court needs to adopt a more rigorous 
definition ofproperty. Professor Terrell then proposes a no vel theory for 
determining whether a particular government entitlement should be ac
corded due process protection. Labeled the “government as monopo
list” theory, it focuses on whether the individual’s association with 
government is compelled because the individual had no choice but to 
deal with it, or whether the association is voluntarily entered into after 
an assessment of other available alternatives.

I. Introduction: The Distinction Between Definition and Theory

Professor David Roth was quite justified in believing that his position of 
employment at Wisconsin State University-Oshkosh was an item of “property” 
that merited the protection of the due process clause of the Constitution.1 After 
all, in the years previous to his case the Supreme Court had found various
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other forms of government-funded wealth, such as social security benefits,2 
welfare benefits,3 and even the job of being a state college professor,4 to be 
property and hence entitled to the procedural protection afforded by that 
clause. But Professor Roth’s belief proved to be wrong: his job, according to 
the Court in Board of Regents v. Roth,5 was not property.6

2. Flemming v. Nestor, 363 U.S. 603, 611 (1960).
3. Goldberg v. Kelly. 397 U.S. 254, 262-63 (1970).
4 Slochower v. Board of Higher Education, 350 U.S 551. 559 (1956). The basic problem with this 

and other cases decided before Board of Regents v. Roth, 408 U.S. 564 (1972). however, is that they 
often involved liberty interests rather than property interests. See notes 74-75 infra and accompanying 
text (discussing the liberty interests involved in pre-^o/Zt cases).

Other pre-/?o/A cases characterized certain government entitlements as interests entitled to the pro
tection of the due process clause. See, e.g., Connell v. Higginbotham, 403 U.S. 207, 208-09 (1971) (per 
curiam) (dismissal of high school teacher); Bell v. Burson, 402 U.S. 535, 539 (1971) (revocation of 
driver's license); Speiser v. Randall, 357 U.S. 513, 528-29 (1958) (tax exemption disqualification).

5. 408 U.S. 564 (1972).
6. Id. at 578-79.
7. Under this dichotomy. Professor Roth did not have a property interest in his job because he did 

not meet the threshold definitional requirement articulated for the first time in his case. That require
ment was for “a legitimate claim of entitlement" supported by established "rules or understandings." 
Id. at 577.

8. For a summary, yet extensive, discussion of the definition-theory dichotomy, see Summers, Legal 
Philosophy Today—An Introduction. in Essays in Legal Philosophy 1 (R. Summers ed. 1968), in 
which the distinction is described as being between “conceptual studies,” id. at 1-3, on the one hand, 
and “rational justification,” id. at I. 5-7, on the other hand. See generally A.J. Ayer, Language, 
Truth and Logic (1952); J. Finnis, Natural Law and Natural Rights 1-18 (1980); H.L.A. 
Hart, The Concept of Law 1-17 (1961); L. Wittgenstein. Philosophical Investigations (G. 
Anscombe & R. Rhees 3d ed. 1971); Hart, Definition and Theory in Jurisprudence, 70 L.Q. Rev. 37 
(1954); Putnam. The Analytic and the Synthetic. in 3 Minnesota Studies in the Philosophy of Sci
ence 58 (1962); Ross, Tu-Tu, 70 Harv. L. Rev. 812 (1957); Shuman. Jurisprudence and the Analysis of 
Fundamental Legal Terms, 8 J Legal Educ. 437 (1956); Simpson. The Analysis of Legal Concepts, 80 
L.Q. Rev. 535 (1964).

This conclusion resulted from a significant but poorly articulated change in 
the Supreme Court’s analytical approach to determining the existence of con
stitutionally protected property interests. In moving from a determination 
nearly exclusively concerned with whether a property interest “ought” to be 
recognized in any particular case, the Court implicitly recognized that a critical 
difference exists between an objective definition of property and a justificatory 
theory of that social institution.7 This appreciation of the distinctive role to be 
played by definition was to have a profound impact not only on Professor 
Roth’s claim, but on the development of the due process clause itself as the 
concepts of “property” and “liberty” continued to undergo significant interpre
tative examination by the Supreme Court.

To appreciate the significance and usefulness of this very basic dichotomy 
between definition and theory, however, we must go beyond traditional meth
ods of legal analysis and explore the nature of legal reasoning itself. This exer
cise is necessary quite simply because much of the controversy that attends the 
term “property” results from a fundamental and pervasive inadequacy in pres
ent legal analysis: the repeated failure of judges and scholars to examine care
fully the nature and use of words in legal discourse. This larger disorder, of 
which the disagreement over the meaning of “property” is but one symptom, 
has been the frequent subject of scholarly discussion.8 Unfortunately, the com
plexity of these analyses of language has led to the belief that these seemingly 
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esoteric exercises have little practical value. By focusing on the Supreme 
Court’s analysis of the term “property” and other terms in the due process 
clause, and by showing the confusion in the Court’s inadequate analysis, this 
article will demonstrate this belief to be wrong.

This article will “analyze the analysis” of the term property and of other 
terms of interest in the due process clause, such as “due process” and “de
prived,” by utilizing a rudimentary distinction provided by basic analytic juris
prudence. Legal theorists, particularly those in the positivist tradition,9 have 
long emphasized that one must scrupulously distinguish between what is and 
what ought to be. In other words, any careful user of legal discourse must 
make it clear when he is describing some legal phenomenon and when he is 
justifying it.10 11 This dichotomy, which Professor Roth’s attorneys overlooked to 
his ultimate detriment, provides a basis for distinguishing between an objective 
definition of a legal term, on one hand, and the normative theory behind it, on 
the other hand." A definition of the term property, for example, will help 
serve to distinguish a property interest from other interests such as a liberty 
interest or a contractual interest. A theory of property, by contrast, will help 
develop the reasons why, and to what extent, it is “good” that the law recog
nize and protect individual private property interests.

9. “Legal positivism” is a phrase fraught with ambiguity, but it connotes at minimum the idea that 
the term “law” is reserved for those forms of social control that are evidenced in “positive” or observa
ble sources. See generally Hart, Legal Positivism, in 4 Encyclopedia of Philosophy 418-20 (1967). 
Another more controversial description of the basic tenets of positivism appears in R. Dworkin, Tak
ing Rights Seriously 17 (1978). See also J. Raz, The Authority of Law 37-77 (1979) (discussing 
legal positivism).

10. For example, H.L.A. Hart has stated:
We should distinguish between the question of the definition of property, the question why 
and in what circumstances it is a good institution to maintain, and the questions in what ways 
individuals may become entitled to acquire property and how much they should be allowed to 
acquire. These we may call questions of Definition, General Justifying Aim, and Distribution 
with the last sub-divided into questions of Title and Amount.

H.L.A. Hart, Punishment and Responsibility 4 (1968) (emphasis in original).
11. A particularly apt example of the kind of mental distinction that the separation of definition 

from theory produces was described, inadvertently, by the syndicated columnist Nicholas von Hoffman 
in an interview recently telecast as part of the public television series Inside Story. In the interview, von 
Hoffman scoffed at the notion of journalistic “ethics” since, in his opinion, journalism was a medium of 
entertainment. He then listed several noted and respected authors, including Mark Twain, whom he 
described as “journalists,” and who made no particular attempt to be precise and accurate in their 
reporting of events. After Howard Weinberg, one of the interviewers, asked whether these authors 
never wrote the truth, the following interchange took place:

von Hoffman. Oh, they wrote the truth. They just weren’t good at the facts. |laughs] You 
know—they’re wonderful at the truth.
Weinberg. Oh, it’s a difference between facts and truth?
von Hoffman-. Yeah, 1 know there is. The truth is interesting. The facts—[lays face on hands 
and snores].

Inside Story, Program 145 (June 18, 1981) (transcript printed by PTV Publications) (copy on file at 
Georgetown Law Journal}.

Similarly, as this article will demonstrate, some judges and commentators believe that the truth about 
a legal proposition will rest solely in, and will be virtually synonymous with, the theory or justification 
(philosophical or political) behind that proposition, and not also upon the more mundane facts that 
comprise its actual description or definition in our legal system.

Using this method of analysis as a foundation, this article critically examines 
the reasoning employed by various justices of the Supreme Court concerning 
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references to property in the Constitution. Although the word appears three 
times in the Constitution in passages steeped with political consequences—the 
taking clause of the fifth amendment12 and the due process clauses of the 
fifth13 and fourteenth14 amendments—the focus of the present article will be 
on the unique issues raised by the terminology of the latter two clauses. In 
broadest terms, this analysis seeks to answer the question whether something 
inherent in the complex social institution represented by the term property 
plays a role in establishing effective constraints on governmental power. It is a 
question of considerable scope and controversy,15 primarily because so little is 
understood of the nature of either property or the constraints which operate on 
government. The larger purpose of this article, then, is to increase our under
standing of these complex constitutional issues and to synthesize them in a 
useful and instructive analysis.

12. U.S. Const, amend. V (“nor shall private property be taken for public use, without just 
compensation”).

13. See note 1 supra.
14. See id.
15. A review of the Index to Legal Periodicals reveals that since the Supreme Court’s decision in 

Board of Regents v. Roth, 408 U.S. 564 (1972), at least 140 articles dealing with the concept of property 
and the due process clause have been published. In addition, since 1972 at least 160 articles discussing 
property and the taking clause have been published. One of the more unfortunate aspects of the inquiry 
into the nature of property is the impression that the courts seem to find the mass of legal scholarship 
on the issue of property unappetizing as well as indigestible. They do not seem to have a taste for the 
analyses that have been urged upon them. Thus, some commentators, rather than suggesting new ap
proaches, have begun to investigate the recipes the judges themselves have explicitly and impliedly 
developed to understand this word. See B. Ackerman, Private Property and the Constitution 
88-167 (1977). Again, however, both commentators and judges might consider any particular judicial 
effort unpalatable.

Key recent works dealing with property and due process include: L. Tribe, American Constitu
tional Law §§ 10-7 to 10-9 (1978); Dolzer, Welfare Benefits as Property Interests: A Constitutional 
Right to a Hearing and Judicial Review, 29 Ad. L. Rev. 525 (1977); Glennon. Constitutional Liberty and 
Property: Federal Common Law and Section 1983, 51 S. Cal. L. Rev. 355 (1978); Lawrence, Fairly Due 
Process: Minimum Protection Recognized but not Applied in Mathews v. Eldridge, 1977 Utah L. Rev. 
627; Masha w, The Supreme Court's Due Process Calculus for Administrative Adjudication in Mathews v. 
Eldridge: Three Factors in Search of a Theory of Value, 44 U. Chi. L. Rev. 28 (1976); Monaghan, Of 
"Liberty” and "Property”, 62 Cornell L. Rev. 405 (1977); Rabin, Job Security and Due Process: Moni
toring Administrative Discretion Through a Reasons Requirement, 44 U. Chi. L. Rev. 60 (1976); Subrin 
& Dykstra, Notice and the Right to be Heard: The Significance of Old Friends, 9 Harv. C.R.-C.L. L. 
Rev. 449 (1974); Tushnet, The Newer Property: Suggestion for the Revival of Substantive Due Process, 
1975 Sup. Ct. Rev. 261; Van Alstyne, Cracks in "The New Property”: Adjudicative Due Process in the 
Administrative Slate, 62 Cornell L. Rev. 445 (1977); The Supreme Court, 1975 Term, 90 Harv. L. 
Rev. 56, 86-104 (1976); Note, Democratic Due Process: Administrative Procedure After Bishop v. Wood, 
1977 Duke L.J. 453; Comment, Entitlement, Enjoyment, and Due Process of Law, 1974 Duke LJ. 89; 
Note, Statutory Entitlement and the Concept of Property, 86 Yale L.J. 695 (1977) [hereinafter Note, 
Statutory Entitlement}.

The article will begin by describing how the definition of the term property 
should be developed. It will then look at the early Supreme Court entitlement 
cases and at the reliance and expectation theory of property that they engen
dered. Turning to the government employment cases of the early 1970’s, the 
article will examine the emerging Supreme Court recognition of the dichotomy 
between the definition and theory of property that resulted in the Court’s im
posing the requirement that any reliance and expectation in a government job 
be legitimate. The article will then propose a threshold inquiry for determining 
when a particular government entitlement should be considered a protected 
property interest under the due process clause. This approach, labeled the 
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"government as monopolist” theory, posits that an individual has a constitu
tionally protected property interest in a government entitlement when the gov
ernment is in a monopoly position with respect to the particular entitlement at 
issue.

After carefully reviewing the various aspects of the government as monopo
list theory, the article will discuss and analyze the latest major due process 
cases in light of the mode of analysis developed in the first part of the article. It 
will show that the opinions in these cases, although not explicitly employing 
the monopoly analysis, nevertheless reveal an intuitive appreciation of its basic 
premises. These cases also illustrate the confusion that currently permeates the 
Court's analysis of due process issues, and especially its analysis of the term 
“property” as it relates to government entitlements. This discussion also will 
review and analyze two recent cases that focus on the term “deprive” in the 
due process clause, and which represent the Supreme Court's first real attempt 
to develop a definition of this term. After these two cases, the definition of the 
term deprive includes at least two variables: the degree to which the state prac
tice that caused the deprivation is established or regularly occurring, and the 
degree to which the deprivation caused by that state action was foreseeable.

The article’s next section will apply the definition/theory dichotomy to ana
lyze and identify the requirements of due process itself. Thereafter, it will ex
plore the relation of both the degree of the particular property interest 
involved and the degree of deprivation involved to the degree of due process 
required to protect the property interest. It concludes that the degree of due 
process required is directly related to both these other variables.

Although the article does not, and cannot, resolve all the issues raised by the 
due process clause, it proposes that the Supreme Court adopt a more focused 
mode of analysis that recognizes explicitly the dichotomy between definition of 
and theory behind any important legal term. By doing so, much of the current 
confusion that exists in due process clause cases involving government entitle
ments could be alleviated.

II. Developing the Definition and Theory of “Property”

A. DEFINITION AS “FOCAL MEANING”

The development of definitions has become something of a jurisprudential 
art form. A variety of elegant mental constructs has been suggested to help us 
understand the language we use to develop rules that govern our behavior. 
This article will not delve into the background of the definitional technique; 
neither will it discuss all the possible variations on this theme.16 Rather, it will 
concentrate on one technique that appears to be the most useful synthesis of 
much of the learning in this area. That technique is the conceptual tool made 
famous primarily by the work of H.L.A. Hart17—the idea of a “central” or 
“typical” case of the thing to be defined—or, as John Finnis describes it. the

16. For summary accounts of aspects of the definitional technique, see R. Dias, Jurisprudence 4-
13 (4th ed. 1976), and J. Finnis, supra note 8, at 1-22.

17. H.L.A. Hart, supra note 8, at 4, 16.



866 The Georgetown Law Journal [Vol. 70:861

“focal meaning” of that thing.18

18. J Finnis. supra note 8, at 6, 9-11. Max Weber used a somewhat similar analytic concept, the 
"ideal type," whose function as a normative "average” was to provide an objective comparison with the 
actual conduct of individuals. By determining the disparities between the ideal course of action and 
that actually taken by the individuals involved, the historian or sociologist might discover a “concrete 
causal explanation” of certain events. See M Weber, The Theory of Social and Economic Or
ganization 88-126 (T. Parsons ed. 1947). See generally M. Weber, Economy and Society (G. Roth 
& C Wittich eds. 1968); M. Weber, The Interpretation of Social Reality (J. Eldridge ed. 1971).

19 For example, in Punishment and Responsibility, Professor Hart posits that the "central case” of 
punishment consists of the following core elements:

(i) It must involve pain or other consequences normally considered unpleasant.
(ii) It must be for an offence against legal rules.
(iii) It must be of an actual or supposed offender for his offence.
(iv) It must be intentionally administered by human beings other than the offender.
(v) It must be imposed and administered by an authority constituted by a legal system against 
which the offence is committed.

H.L A Hart, supra note 10, at 4-5.

The central case definition of any thing to be defined will encompass the 
most essential, irreducible elements of that thing;19 all other examples of the 
thing can be identified by their lack of one or more of these central elements. 
The more core elements an object possesses, the more typical it is of that thing; 
the more it lacks, the more peripheral an example it becomes, until at some 
point it can no longer be considered an example of the thing being examined. 
Perhaps Professor Finnis’ phrase “focal meaning” summarizes this analysis 
best, for it can be depicted as follows:

Point A represents the instance which best exemplifies the thing examined. It 
contains all the features that are characteristic of that thing and thus is the 
focus of our use of a particular word. Points B and C are similar things that 
lack one or more of the appropriate characteristics. Although they may not be 
perfect examples, they are close enough to merit the same label given to the 
central case. On the other hand, Point D, although possibly having a few of the 
characteristics of the central case, has too few to be placed in the same set.

The earlier diagram might be redrawn with the added detail of concentric 
circles, each corresponding to the number of characteristics the peripheral case 
has in common with the central case:
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For illustrative purposes, let us assume that Point A depicts a legal concept 
that can be described using ten irreducible core characteristics. The diagram 
shows Point E as being three steps from this central case, perhaps in a simple 
situation corresponding to the lack of three of the core elements. In contrast. 
Points B and C each lack five of these core elements. All three points, however, 
have a sufficient number of elements in common with the central case to be 
placed within the outer boundary that encompasses those objects entitled to 
the use of the label in question. Point D, on the other hand, lacks six or more 
of the core elements and is related too tenuously to the paradigm case to merit 
the label.

An important conceptual advantage of this technique is to show that Points 
B and C might share the same label and yet have no characteristics in com
mon. They will be within the enclosed group not because of their similarity to 
each other, but rather because of their sufficient similarity to the paradigm 
case.20 Thus, the application of a particular label does not depend upon the 
characteristics that are shared by all members of the class, but instead depends 
upon identifying a set of characteristics that are shared by the members in 
varying ways and to varying degrees.21

20. Although Points B and C each might have five elements in common with Point A. these need not 
be the same elements.

21. This observation is closely related to the concept of “family relationships" developed by Ludwig 
Wittgenstein. See L. Wittgenstein, Philosophical Investigations 2-41 (G. Anscombe trans. 
1953). Although speaking of language and definition. Wittgenstein focused his analysis, at one point, 
on “games"—“board games, card games, ball games. Olympic games”—and asserted that the reader 
would find nothing that was common to ail. “but similarities, [and| relationships.” Id. at 31. He thus 
concluded that “ games’ form a family.” Id. at 32. Wittgenstein’s inquiry, however, departs from the 
analysis proposed in this article because Wittgenstein saw no necessity for a paradigm case. Instead, 
the "set" to which an object might belong could be represented as a series of overlapping subsets, each 
subset sharing with its neighbor one linking characteristic only. See id. A chain of intersecting circles 
would be an apt representation of this set.

The usefulness of this definitional enterprise depends, then, upon two fac
tors: the accuracy of the description of the central case, and the location of the 
outer perimeter. The first factor establishes the set of characteristics for which 
one must search. The second enables one to determine that Point B is located 
inside the set and that Point D is not. The method used by a legal positivist to 
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accomplish both these tasks is basically the same. First, by careful observation, 
a positivist would determine how the term is zw fact used.22 Second, he would 
establish the perimeter around the set by identifying those characteristics of 
the central case whose absence in a peripheral case would cause users of the 
term to withhold application of the label. Thus, past experience will dictate 
whether to apply the label to any potential candidate for inclusion in the set.

The effort to define the term property exemplifies the usefulness of this defi
nitional technique in developing the substantive meaning of a legal term by 
means of a central or focal case with which to compare all other examples. 
Although a few scholars have attempted to take that necessary first step—iden
tifying the essential, irreducible elements of that social institution termed prop
erty23—one detailed and thoughtful attempt in particular provides a useful 
example of a central case.

In his article Ownership,24 A.M. Honoré attempted to isolate the standard

22. See B Ackerman, supra note 15, at 116-23 (observable facts will lead to distinguishing between 
types of property depending upon their social and legal contexts).

23. Professor Frank Snare's central case of "property” involves six necessary features divided into 
two basic groups: first, “rights" of use, exclusion, and transfer; and, second, "rules” of punishment and 
damage for interference with these rights, and of liability for the use of one’s property that interferes 
with the rights of others. Snare, The Concept of Property, 9 Am. Phil. Q. 200, 202-04 (1972). Professor 
Ackerman, in discussing the concept of property he believes to be held by the ordinary, unsophisticated 
person, criticizes this list as overinclusive and redundant. B. Ackerman, supra note 15, at 100 n.ll. 
He argues that the first two rights in Snare's list are alone the necessary and sufficient conditions of 
property. Id. The right to transfer he views as merely a special case of the right to use. and the last 
three rules in Snare’s list he believes can be dismissed as features of any system of rights, not just 
property rights. Id. Ackerman’s conclusions, however, demonstrate that his concept of a central case is 
unrelated to the descriptive exercise in which Snare is engaged. Even if the right to transfer could be 
considered a subcategory of a broadly conceived right to use. this does not mean that the former should 
be subsumed within the latter since, as Snare correctly notes, the right to transfer is missing from some 
types of property. Snare, supra, at 203-04. Indeed, the absence of this feature becomes an important 
part of the description one would make of some items of property. The point of the central case exer
cise is not reduction of descriptive features to less meaningful generalities, but meticulous expansion of 
the number of distinct characteristics that distinguish the various kinds of property that we recognize. 
By the same token, Ackerman’s dismissal of the last three of Snare’s rules is difficult to understand. If 
these features are part of the description of the social institution of property, eliminating the reference 
to these characteristics simply because other social institutions also include them would make no sense.

24 Honoré, Ownership, in Oxford Essays in Jurisprudence 107 (A. Guest ed. 1961). Professor 
Pound, in discussing the Roman or civil law concept of property, which he believed to be “tied up with 
liberty in [a] theory of state enforcement of social functions," posited six rights very similar to the 
controls described in Honore’s list: rights of possessing, excluding others, disposing, using, enjoying the 
fruits and profits, and destroying or injuring. Pound, The Law of Property and Recent Juristic Thought, 
25 A B A. J. 993, 996-97 (1939). These rights were tempered, however, by the argument that “'the 
possessor of wealth . . . has a social function to perform.’ ” Id. at 997 (quoting Duguit).

Honore’s account of ownership is considered in some detail in L. Becker. Property Rights: Phil
osophic Foundations 18-22 (1977), but Becker’s analysis of Honore’s work is rather different from 
that presented in this article. For example, Becker concludes that whereas the core elements in Ho
nore’s description of ownership, see note 29 infra, might be “standard,” L. Becker, supra, at 20, there is 
nevertheless “no single definition of ownership in a given legal system," since the precise substance of 
each of the elements is subject to variation. Id. This leads Becker to observe that there might be a 
number of subsets of ownership made up of permutations and combinations of certain key elements in 
Honore’s list. Id. at 20-21. In contrast, this article argues that Honore’s analysis of ownership does 
indeed come close to establishing the definition of that term in the sense of establishing its focal mean
ing, the meaning to which all variations will then be compared. Actual comparison then creates the set 
of instances of ownership which might, as a matter of careful observation, be composed of the subsets 
identified by Becker

Another contrast between Becker’s discussion of Honoré and that presented here is that Becker does 
not consider the implications of Honore’s own discussion of the “social context” for a full understand
ing of ownership. See notes 47-51 infra and accompanying text. Additionally, Becker does not con- 
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incidents* 25 that constitute a system of ownership within a community. In es
sence. however, he sought to establish the central case of private property to 
which other entities in any society can then be compared. Thus, his concept of 
ownership is a social phenomenon that can be described objectively using a set 
of core elements or characteristics. The elements are not dependent upon any 
particular moral, social, or political structure or system.26 Rather, they are the 
core elements with which any social system can be compared to determine 
whether and to what extent it permits private ownership.27 Although the de
grees of ownership might vary from system to system, the concept of owner
ship itself will not.28

sider what this article terms the “who” dimension in the definition of property. See notes 35-37 infra 
and accompanying text.

25. Honoré, supra note 24, at 107, 112.
26. Bui see text accompanying notes 60-62 infra (discussing uneasy dichotomy between objective 

definition and normative theory).
27. Honoré seeks first to examine whether a society recognizes "ownership” at all, and if so, whether 

or not a particular item can be “owned” within the established system. Honoré, supra note 24. at 109- 
10.

28. Id. at 109.
29. In summary form, the complete list of “control” features that Honoré associates with “owner

ship” are as follows:
(1) the right to physically possess the thing we claim to “own”;
(2) the right to use the thing personally as we wish;
(3) the right to manage the thing, that is. decide how and by whom the thing shall be used by 
others;
(4) the right to any income use of the thing might generate;
(5) the right to the capiial of the thing, that is, the power to alienate, consume, waste, or 
destroy all or any portion of the thing;
(6) the right to security in the thing, in the sense that it is immune from involuntary transfer or 
expropriation;
(7) the ability to transmit the thing to one's successors without limitation;
(8) the absence of term, or durational limit, to the interest in the thing; and
(9) the right to the residuary interest in the thing if all or a portion of it is transferred away for 
a certain period of time.

Honoré, supra note 24, at 112-28.
On the possibility of further subdividing these rights by reference to the kind of guarantee or sanction 

extended by the state in the event of infringement, see note 329 infra.

Honore’s careful description of this constant is the key contribution he 
makes toward an understanding of the term property. The principal features of 
Honore’s description can be organized around four separate dimensions of 
ownership that accurately reflect the complexity of the legal concept. The first 
two dimensions Honoré directly describes; the remaining two dimensions are 
either implicit in, or derivative of, his explication of ownership.

The first of these dimensions—which might be termed the “how” dimen
sion—is a comprehensive catalog of the standard incidents, eleven in all, asso
ciated with the ownership of some thing. Nine of them relate to the control a 
person might exert over the thing, including, for example, rights to possess 
physically and to use personally the thing, the right to decide who else and 
how others will use the thing, the right to income the thing may generate, and 
the absence of a durational limit to the interest in the thing.29 In addition, 
because a typical case of ownership would not entail absolute control over 
some thing, Honoré augments this list with two limitations flowing from the 
rights of others: the first prohibits using the thing in a manner harmful to 
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others,30 and the second is the liability of the thing to execution or confiscation 
due to insolvency, taxes, eminent domain, or the like.31 Thus, Honore’s central 
case is not the strongest or most absolute case of ownership that might exist, 
but is rather the strongest typical example of ownership, with its usual 
limitations.32

As a second dimension of ownership, Honoré suggests that this legal concept 
also must be described with reference to the different kinds of things that can 
be owned33—a “what” dimension. Honoré identifies and ranks, apparently 
according to their relative tangibility, five such categories of things, including 
material objects, claims, collections of objects and claims, and funds.34

In addition to the “how” and “what” dimensions of ownership, a full under
standing of the concept of ownership would be incomplete without considering 
a further dimension which Honoré fails to discuss explicitly, namely, the 
“who,” or, more precisely, the “against whom,” dimension of ownership. It is 
quite possible that an owner might possess all the core elements of control over 
some material object without being able to exercise that control in certain cir
cumstances against certain individuals. Examples of such situations are quite 
common. The owner of a parcel of land might have the right to exclude every
one from it except one set of neighbors who, over many years, have established 
a prescriptive easement to walk across a particular part of the land.35 Alterna-

30. Honoré, supra note 24, at 123.
31. Id. at 123-24.
32. As Honoré puts it, he is attempting to define "the greatest possible interest in a thing which a 

mature system of law recognizes.” Id. at 108 (emphasis in original).
Examples of the “strongest” case of ownership—ownership rights with no associated responsibilities 

or liabilities—no doubt have existed in the past and might still exist in some cultures today. One such 
example would be the control exercised by an absolute monarch. If we chose that case as our central 
case, however, then the concept of property would effectively become a conceptual “doughnut”; there 
would be no central case to which we could point to begin our analysis. All real cases of property 
would then be peripheral in the set, and the connection between definition and true description would 
be non-existent. By adding the two limitations, Honoré has avoided this problem by placing the situa
tion of the absolute monarch at some point other than the center of the set labeled ownership.

Both Ackerman and Snare avoid a “conceptual doughnut” by making the rights they identify as 
establishing the central case of property prima facie rights only. See B Ackerman, supra note 15, at 
99-100 & n.l 1; Snare, supra note 23, at 202-03. Snare at least suggests some content, albeit very general, 
to this idea of prima facie rights by including in his definition of property the “duty of liability” that 
imposes a sanction on an owner who uses his property in such a way as to infringe the rights of others. 
See note 23 supra. Ackerman arguably would accept this minimal content since he accepts the duty of 
liability as common to all systems of rights, including property rights. See B Ackerman, supra, at 99- 
100 n.l 1. In contrast to both of them, however, Honore’s emphasis on detail indicates that this concept 
of prima facie property rights deserves more attention. His identification of a separate limitation on 
our rights involving liability to execution for debt collection, Honoré, supra note 24, at 123-24, suggests 
that some limitations are unique to the social institution of property and should therefore be specifically 
noted in any complete definition of that term. See note 62 infra (exploring relation between prima facie 
rights and theory of property).

33. See Honoré, supra note 24, at 128-34 (discussing close connection between idea of ownership and 
idea of “things owned”).

34. Honore’s complete list is as follows:
(a) Material objects and interests in material objects;
(b) Claims, and interests in claims;
(c) Fixed collections of material objects, claims or both;
(d) Variable collections of material objects, claims or both;
(e) Funds.

Id. at 132.
35. For a description of the requisites for a prescriptive easement, see 3 Powell on Real Property 



1982] Property” and “Due Process” 871

tively, if the owner had made an agreement with certain neighbors giving them 
the right to pick oranges off trees growing on his parcel, he would have the 
right to exclude everyone but this group of neighbors from picking oranges, 
although he could prevent all of them from picking apples. Finally, if the na
ture of the owner’s title to the land were a defeasible fee,* 36 the owner would 
enjoy the complete list of core elements of control and limitation with regard 
to everyone except those persons who retained the power to oust the owner 
should he violate certain conditions.

U 413 (1979). See generally C. Berger, Land Ownership and Use 447-70 (2d ed. 1975) (discussing 
types and methods of creating easements).

36. For a brief description of this special type of fee estate in land, which was important to the 
common law system of interests in real property, see O. Browder. R Cunningham, J. Julin & A 
Smith, Basic Property Law 217-23 (3d ed. 1979) (hereinafter Browder].

The status of a defeasible fee—an interest that can be lost after it has been acquired—should be 
contrasted with that of a contingent remainder—an interest that will not vest until some prerequisite 
condition or obstacle is overcome. See id. at 238-39. The former is subject to a condition subsequent, 
whereas the latter is subject to a condition precedent. See generally J. Cribbet & C. Johnson, Prop
erty 262-81 (4th ed. 1978). The difference is not merely technical: the defeasible fee possesses all the 
major attributes of an important interest in land: alienability, descendibility, and divisibility. In con
trast, the contingent remainder possesses only the last two attributes because it was “originally regarded 
as such [a] tenuous property [interest] that ... (it was] treated like choses in action, which were not 
assignable, lest [it] become (a device] for stirring up litigation.” Browder, supra, at 244 A contingent 
remainder, however, does rank at least somewhere above a mere expectancy. In other words, whereas a 
common law lawyer undoubtedly would place a defeasible fee inside and a mere expectancy outside the 
set of property interests, the placement of a contingent interest probably would vary according to cir
cumstances. See generally H. Tiffany, The Law of Real Property §§91-119 (3d ed. 1970) (discuss
ing types of conditions to which estate might be subject).

37. Stated in the obverse, “special” rights belonging to other persons translates to “special” limita
tions on the control exercised by an owner.

38. See notes 156-58 infra and accompanying text (discussing complex relationship between central 
case concept and “who” dimension in context of Justice Rehnquist’s opinion in Arnett v. Kennedy, 416 
U.S. 134 (1974)).

39. See Honoré, supra note 24, at 147 (institution of ownership best examined against backdrop of 
basic model—“single human being owning, in the full liberal sense, a single material thing").

The existence of special rights belonging to other persons37 therefore sug
gests that a “who” dimension needs to be added to the description of owner
ship that Honoré thus far has discussed. Clearly, after an individual becomes 
an owner of some thing, he might abrogate, partially or entirely, any of the 
elements of control on Honore’s list. More subtly, the owner might never have 
acquired certain elements of control in the first place: the thing the owner ob
tained—the defeasible fee, for example—might have come to him already rid
dled with special limitations. Yet these special limitations are not simply 
aspects of Honore’s first two dimensions. The inquiry into “who,” regarding 
specific rights in specific circumstances, is a distinct and separate inquiry from 
“how” and “what.” In any potential situation of private property, the person 
alleging ownership will have to demonstrate not only a general degree of con
trol over some thing, but also specific control as against the person who is dis
puting the exercise of a particular aspect of his ownership.

The relationship of this “who” dimension to the concept of a central case of 
ownership is rather complex.38 The central case of the term ownership itself 
would consist of the application of Honore’s full list of core elements of control 
and limitation, with no special limitations being involved, to the most tangible 
of things.39 All other situations of ownership would then vary along any of the 
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dimensions of ownership identified to this point: (1) the general absence of one 
or more of the core elements, (2) the specific absence of one or more elements 
regarding certain individuals or circumstances, or (3) the application of even 
the full list of elements to a less tangible kind of thing, like a claim to copyright 
protection.40 But the possession by someone other than the owner of a special 
right regarding the thing means more than just movement away from Point A 
to some other point. It also means that because of the special limitations, the 
instance of property at this other point will itself be a rather complicated en
tity. Although points other than A are all for one reason or another less para
digmatic forms of property, a point with a special limitation associated with it 
would appear to those who could impose the special limitation to be rather 
distant from A, whereas to the rest of the world the point would appear quite 
close to A.41 Thus, comparing any particular instance of potential ownership to 
the central case and its surrounding set will require a careful claim-by-claim 
analysis.

40. For example, a tenant might hold an interest in a kind of thing that is at the top of Honore’s list, 
such as land. The interest he holds, however, may lack several of the elements of control, both gener
ally (for example, right of alienability and absence of term) and specially (for example, limitations 
stated in the lease on uses of the premises or the right of the landlord to reenter to inspect the premises), 
making the tenant’s interest at best a peripheral case of ownership. Likewise, a spouse possessing all 
the core elements of control over his or her interest in an item held in community property nevertheless 
would be at a non-central position in the ownership set. since the thing to which these controls apply is 
at a low position on Honore’s list of ownable objects. See note 34 supra (“collection” of material things 
occupies lower status than possession of individual thing).

41. See notes 147-58 infra and accompanying text (discussing Justice Rehnquist’s analysis of nature 
of government job in Arnett v. Kennedy, 416 U.S. 134 (1974)).

42. See Honoré, supra note 24, at 133 (character of ownable things or of ownership might have 
changed because of greater economic importance of less tangible ownable things).

43. Id. at 111.
44. Id. (emphasis added).
45. Honoré seems to relate this “social context” dimension to both cross-time and cross-cultural 

comparisons of ownership. For example, he notes that although the standard incidents of ownership 
are derived from observation of the "mature” legal system, nonetheless they do not vary erratically 
from system to system, but remain constant “from place to place and age to age.” Id. at 108-09. More
over, at the end of his article he contrasts the full liberal sense of ownership with that existing under 
socialism. Id. at 145-47.

Because the nature of a cross-time comparison is not immediately obvious, perhaps an example 
might help clarify it. Imagine that you have a large beanbag as an item of furniture in your dwelling, 
and you ask two persons whether the beanbag falls within the category of things they would label 
“chairs.” Imagine further that the two persons are a law student bom in 1960 and, through the wonders 

There is yet another dimension (Honore’s third, our fourth) implicit in Ho- 
nore’s descriptive analysis which is the least specific and potentially most 
troublesome. It arises during his acknowledgment that applying the previously 
discussed dimensions of ownership to less tangible interests—for our purposes, 
a good example would be welfare benefits, at best a claim and at worst only a 
fund over which the recipient exercises little control—would place such inter
ests at the very farthest reaches of his conception of ownership.42 He is careful, 
however, not to suggest that his analysis is so rigid as to require such benefits 
to remain in what might be a legally precarious situation. Indeed, he points 
out that the difficult cases of ownership will not be decided simply by reference 
to “the comparative strength of competing analogies with the paradigm 
case,”43 44 but also by “the light shed on the problem by the social context I'* 4, In 
a sense, then, Honoré has added a fourth dimension of “when” or “where”45— 
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that is, of cross-time and cross-cultural comparisons—to the descriptive exer
cise of defining a legal concept.46

of science fiction, a colonial ancestor of this student, bom in 1760. The colonial would most probably 
say that the beanbag did not deserve this label, since as a matter offact the use of the word chair is to 
him and others of his generation fairly specific. But the law student might well include the beanbag in 
his chair category because his concept of the term is more functional, denoting simply “a place to sit 
above floor level.” Whether or not in general, across a society, the meaning of the word chair has 
actually changed over time could be determined by careful observation of the actual use of the term.

46. With regard to these lesser forms of ownable things, Honoré later comments:
Since, among forms of property holdings, claims on collections and funds are now of out
standing importance economically, we might either say that, over a wide field, the character of 
things owned has altered or that the character of ownership has altered. . . . Our investiga
tion has revealed, what we began by suspecting, that the notions of ownership and of the thing 
owned are interdependent.

Id. at 113.
47. For example, the political context may alter our concept of what is harmful. The concept of 

harm is directly relevant to property-use issues such as nuisance and zoning. Professor Honore's analy
sis therefore might be of interest to taking clause adjudication under the fifth amendment.

48. In addition, the social context might vary the weights accorded the elements of the central case.
If so, a simple diagram depicting the definition of some thing as a series of neat concentric circles would 
be far too simplistic. Indeed, a more accurate representation might look something like this:

Therefore, whether or not something is considered property may not depend 
entirely upon its relationship to either the list of control features or the hierar
chy of typically owned things. The political context within which the dispute 
over this thing takes place also might be of key importance. As Honoré sug
gests, the impact of that context could either cause one to view the list of core 
elements differently47 or cause the thing to be elevated in importance by mak
ing it more closely analogous to material objects.48 Thus, the perimeter around 
the central case might vary as one reconsiders the importance of certain factors 
that at an earlier time or in another culture caused an instance of potential 
ownership to be placed at a particular point.49 Conceivably, a new observation 
of the actual facts in a different or changing society—and specifically our ob
servation of the perceptions of members of that society considering this periph-

Figure 3

As with Figures 1 and 2 in text, in each of the figures above, crossing a line in moving away from Point 
A would signify a loss of one core element or characteristic of the central case. Thus, in Figure 3. Point 
X is a peripheral case because the one characteristic lost is so important that any additional movement 
would put it beyond the boundary of the entire set. Point Y, on the other hand, is a peripheral case 
because it lacks five core elements, which in the aggregate are as important as the one that X does not 
possess. Figure 4 represents a situation in which the central case has at least five core elements, each of 
which is so critical that the absence of just one moves the instance toward the outer perimeter of the set. 
See note 62 infra (discussing relation of “weights” to theory of property).

49. Professor J.C. Smith has made a similar observation: “Law is the kind of rule structure which 
cannot be viewed in isolation from teleological consideration .... [S]ome of these teleological factors 
are incorporated into the very fabric of the law itself in the form of higher-order or deep structure, 
priority setting rules.” J. Smith, Legal Obligation 175 (1976). 
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eral case—would convince us as a matter of factual description that the 
perimeter around the central case should be expanded to include an additional 
point.50

50. Again, this complication suggests that a graphic representation of the described process is too 
simple. Perhaps the “set” of instances entitled to a particular label looks more like an amoeba than any 
combination of geometric figures.

51. See text accompanying notes 100-05 infra (discussing Supreme Court's treatment of welfare ben
efits as “property”).

52. There is a wealth of material discussing various theories of property. See generally L. Becker, 
Property Rights: Philosophic Foundations (1977); R. Schlatter, Private Property: The His
tory of an Idea 77-281 (1951); E. Seligman, Principles of Economics 125-39 (1905); Michelman, 
Propertv, Utility and Fairness: Comments on the Ethical Foundations of "Just Compensation" Law, 80 
Harv. L. Rev. 1165, 1202-13 (1967).

53. See J. Locke, Two Treatises of Civil Government 129-41 (London 1962) (1st ed. 1690). 
Locke stated “[w]hatsoever, then, he removes out of the state that Nature hath provided and left it in, 
he hath mixed his labour with it, and joined to it something that is his own, and thereby makes it his 
property.” Id. at 130.

54. Hegel’s Philosophy of Right §§41-71 (T. Knox trans. 1976). Hegel asserted that a person 
“must translate his freedom into an external sphere in order to exist as idea."/«/ § 41. "Personality” he 
viewed as the external sphere most capable of embodying this freedom. Id. Further, property was an 
embodiment of personality because it was a means through which the “will” actualized itself. Id §§ 45- 
51. Finally, the different attributes of property—possession, use, and alienation—are merely modifica
tions in the “will’s relation to the thing” possessed. Id. § 53.

Perhaps it would be useful at this early stage in our analysis of the term 
property to note one of the implications that Honore’s discussion of ownership 
has for the due process clause. Observe how our sense of the due process 
clause changes if we interpret it to read that one cannot be deprived of “life, 
liberty, or ownership" without due process of law. Narrowing the meaning of 
property to the more traditional social institution of private property makes 
clearer, and hence more disturbing, the degree to which the interpretation of 
the clause must be stretched, and the method by which it must be stretched, to 
include welfare benefits as a species of things owned. It is one matter to argue 
that a welfare claimant has some sort of amorphous property interest in bene
fits prior to their receipt, but it is quite another to argue the more precise prop
osition that the claimant owns these future benefits.51

B. DEVELOPING A JUSTIFICATION FOR PRIVATE PROPERTY

Although the factual, descriptive exercise that has led us to a comprehensive 
definition of property has encompassed a wide range of issues—“how,” 
“what,” “who,” and “when” or “where”—it does not and cannot cover one 
final feature of critical importance: “why.” This final feature is the province of 
a theory of property—a comprehensive justification of the social institution of 
private ownership and, in turn, each of its constituent characteristics.

The efforts to establish an adequate theory of property are too diverse in 
style, perspective, conclusion, and implication to be reduced to a single mean
ingful formula. Each theory, however, does attempt to provide an all-purpose, 
unitary vision of the concept of property. The most frequently cited theories52 
include: (1) John Locke’s “labor” theory, according to which property is a sort 
of just desert for personal efforts;53 (2) George Hegel’s “personality” theory, 
which relates property to a more ambiguous exercise of our wills where exter
nal things are incorporated into our sense of ourselves;54 (3) the “utilitarian” 
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theories of, among others, David Hume,55 Jeremy Bentham,56 and the modern 
economic theorists,57 which use the term property to describe the set of rules 
that are essential for efficient use of resources; and (4) Robert Nozick’s “enti
tlement” theory according to which the legitimacy of present claims to one’s 
possessions depends almost entirely on the historical pedigree of that claim.58 

It is not necessary to explore the detail and implications of these theories, for 
in analyzing the decisions of the Supreme Court under the due process clause 
it makes more sense to focus upon the theory the justices themselves have used 
to justify granting private rights to various things. That theory relates broadly 
to the “reliance and expectations” of individual citizens in their dealings with 
government.59 Its detail, as well as its relation to other theories, will be ex
amined in the sections that follow. The adequacy of the Court’s theory as a 
comprehensive justification of the institution of property, however, is not as

55. D. Hume, A Treatise of Human Nature bk. 3, pt. 2, §§ 2-4 (2d ed. 1978).
56. See generally J. Bentham, The Theory of Legislation 1-2, 68-120 (Bombay 1975) (Principles 

of Legislation, ch. 1; Principles of the Civil Code, pt. 1, chs. 8-17 & pt. 2); J. Bentham, A Comment on 
the Commentaries (1928). Bentham stated:

Property is nothing but a basis of expectation; the expectation of deriving certain advantages 
from a thing which we are said to possess, in consequence of the relation in which we stand 
towards it.

But perhaps, the laws of property are good for those who have property, and oppres
sive to those who have none. The poor man, perhaps, is more miserable than he would be 
without laws.

. . . [I]n fact, all things considered, the protection of the laws may contribute as much to the 
happiness of the cottage as to the security of the palace.

J. Bentham, The Theory of Legislation, supra, at 68-70 (Principles of the Civil Code, pt I. chs. 8- 
9).

57. See generally R. Posner, Economic Analysis of Law ch. 3 (2d ed. 1977) (legal protection of 
property rights has important economic function of creating incentives to use resources efficiently); 
Calabresi & Melamed, Property Rules, Liability Rules, and Inalienability: One View of the Cathedral, 85 
Harv. L. Rev. 1089 (1972) (unified analysis of property and torts in pollution context through concept 
of "entitlements,” which are created and enforced by state on basis of economic efficiency); Michelman. 
Property, Utility and Fairness: Comments on the Ethical Foundation of "Just Compensation " Law, 80 
Harv. L Rev. 1165 (1967) (analyzing taking clause on basis of economic efficiency; “an ‘efficient' 
process is one which maximizes the total amount of welfare, of personal satisfaction, in society, and not 
all satisfaction is material”).

58. See R. Nozick, Anarchy, State and Utopia 149-56 (1974) (entitlement theory focusing on 
distributive justice). Nozick’s theory is historical, concerned with the means by which wealth is ac
quired, rather than with the structure through which distribution occurs. Nozick thus criticizes the 
utilitarians; in his view, an analysis of the structure of distribution and the utility that results from that 
structure focuses too much on “end results” and not enough on the means through which holdings are 
acquired. Id. at 152-53. For a collection of criticisms of Nozick’s theory of the state, see Reading 
Nozick (J. Paul ed. 1981) and Symposium: Robert Nozick’s Anarchy, State and Utopia, 19 Ariz. L. 
Rev. 1 (1977). See generally Epstein, Possession as the Root of Title, 13 Ga. L. Rf.v. 1221 (1979)

“Historical pedigree” refers to the legitimacy of the original acquisition of one’s possessions, as well 
as to the validity of their subsequent transfer. See R. Nozick, supra, at 149-50.

59. See notes 78-107 infra and accompanying text (discussing reliance and expectation theory). "Re
liance and expectation" actually is a rather poor example of a theory of property, which obviously begs 
the question. A justificatory analysis should answer why we accord protection to reliance and expecta
tion. Whenever the Court says something like “X shall be considered property because people have 
come to rely upon it or expect certain advantages from it,” the response can almost invariably be: so 
what? Why would it matter if people were instead disappointed in this instance and their expectations 
dashed? In other words, what is the deeper reason that makes expectation and reliance important? That 
reason might very well be one or more, or some combination, of the traditional theories identified in the 
text. 
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important in the context of the Court’s decisions as is the relation between this 
theory and the definition of property that the justices have in mind as they 
formulate their decisions. It is the relation between the theory of property and 
its objective definition that determines why we accord due process protection 
to certain interests.

One complexity concerning this relationship should be noted at the outset, 
however. In the same manner that Honoré used the notion of an objective 
social context to introduce a certain flexibility in the ultimate determination of 
the meaning of ownership in a society, one might use a theory of property to 
modify the definition of that term.60 A theory describing what ought to be often 
will reveal those aspects, elements, or characteristics of a thing that should be 
considered important and therefore necessary for the “list” that will constitute 
the definition of the thing.61 Thus, the “fact” of a definition will ultimately be 
based on some justificatory reason for having any definitions at all.62 Despite

60. The difference, of course, is that the reference to social context is a reference to objective fact, 
whereas the use of a theoretical justification is a reference to a philosophical construct.

61 For example, that certain features of control over things constitute a portion of Honore’s defini
tion of ownership might be a function of the “economic efficiency” of a system of private ownership 
with those features. In other words, the core elements in Honore’s list might be merely a restatement in 
different form of the three basic elements necessary for the theory of an "efficient” property system: 
“universality.” or ownership by someone of all but perhaps the most plentiful of resources; “exclusiv
ity,” or the owner’s ability to exclude others from this resource; and “transferability,” or the ability of 
owners voluntarily to exchange resources so that they are put to their most valuable use. See R Pos
ner, supra note 57, at 27-31.

62. Professor Hart, however, appears to contend that the definition and theory of property will not 
inevitably overlap to one degree or another. In Punishment and Responsibility, he sets out the separate 
inquiries we noted earlier: “Definition,” “General Justifying Aim,” and “Distribution.” H.L.A. Hart, 
supra note 10, at 3-4. Unfortunately, he never develops the details of these issues concerning property; 
rather, the focus of his book is on the concept of “punishment.” Thus, to understand how he might 
analyze the institution of property, we must draw out the analogy he makes between it and punishment. 
Id. at 3.

Hart establishes his central case of punishment using five objective core elements, including such 
features as the infliction of “unpleasantness.” See note 19 supra (listing elements of central case of 
punishment). In separating this analysis from that of the General Justifying Aim, Hart uses the example 
of retribution as the kind of central theme around which the entire subject will revolve, but he cautions 
against any simplistic approach to these normative issues:

In relation to any social institution, after stating what general aim or value its maintenance 
fosters we should enquire whether there are any and if so what principles limiting the unquali
fied pursuit of that aim or value. Just because the pursuit of any single social aim always has 
its restrictive qualifier, our main social institutions always possess a plurality of features which 
can only be understood as a compromise between partly discrepant principles.

H.L.A. Hart, supra, at 10. Finally, concerning the question of Distribution—who may be punished 
and how much—Hart asserts that punishment should be limited to those persons who have committed 
“offences," no matter how these actions ultimately may be defined. Id. at 9. He emphasizes, however, 
that this issue is quite independent of the earlier inquiries into Definition and the General Justifying 
Aim:

[T]he moral importance of the restriction of punishment to the offender cannot be explained 
as merely a consequence of the principle that the General Justifying Aim is Retribution for 
immorality involved in breaking the law. Retribution in the Distribution of punishment has a 
value quite independent of Retribution as Justifying Aim. This is shown by the fact that we 
attach importance to the restrictive principle that only offenders may be punished, even where 
breach of this law might not be thought immoral. Indeed, even where the laws themselves are 
hideously immoral as in Nazi Germany ... the absence of the principle restricting punish
ment to the offender would be a further special iniquity; whereas admission of this principle 
would represent some residual respect for justice shown in the administration of morally bad 
laws.
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this inevitable overlap between theory and definition, the mental exercises that

Id. at 12-13. In other words, the statement “We have punishment in order to effectuate retribution" is 
not dispositive of who should be the subject of the retribution and how it should be distributed That 
requires a separate inquiry.

But does this analysis of punishment translate comfortably to an analysis of property, as Hart sug
gested? Not really, for the careful compartments into which he placed punishment issues will not hold 
property theory in the same manner. Specifically, although it might seem that general property theories 
¡ike "labor" or "personality” or “utility” are simply inquiries into the Justifying Aim of property as a 
social institution, this conclusion is more apparent than real

We shall accept for the moment Hart’s notion that the definition of punishment does not depend on 
retribution or any other General Justifying Aim, and that the listing of elements necessary to the central 
case of punishment can omit reference to ultimate goals. Thus, the answer to the question "What is 
punishment?” is "the infliction of unpleasantness, etc.,” the “etc.” being the remainder of Professor 
Harfs five elements.

But can the answer to “What is property?” be similarly neutral in tone, consisting of a list of basic 
elements constituting a central case? We have already noted that the definitions of property developed 
by Professors Snare and Ackerman include the caveat that the rights of control over our possessions are 
only "prima facie” rights. See note 32 supra. This caveat, which Professor Honoré incorporates as well 
into his definition of ownership, id., is necessary to make the central case of property a real, as opposed 
to a purely imaginary or hypothetical, instance or example—to avoid making the definition of this legal 
institution a “conceptual doughnut.” Id. These limitations imposed on our rights, which make them 
merely "prima facie,” obviously require the consideration of other social principles, but which ones? 
How many? How are they to be applied? These unresolved issues are clearly the subjects of justificatory 
exercise, and therefore the separation between the Definition and General Justifying Aim of property 
will never be entirely complete.

Moreover, the problem of trying to separate Definition from General Justifying Aim obviously is 
related to the concept of giving varying weights to the elements used to describe a property interest. See 
note 48 supra. Theory is important in this exercise because it dictates the criteria that will be used to 
determine which of the descriptive elements will be more important than others. See id. (different 
weights given criteria for defining central case distort concentric circle model into more complex 
model). For example, if “economic efficiency” is the theory chosen, then the value of the particular 
descriptive element—the right to use, or the right to sell—as measured in a competitive market situa
tion—how much the monetary value of the thing is diminished if the element is lost—will establish the 
importance of that element and hence its proper depiction in the model. Alternatively, if some theory 
based on "morality” is chosen, then the relationship of the element to the postulated system of moral 
rights will be the key to its depiction in the model.

Approaching the problem of property identification from the opposite end of Hart's list—Distribu
tion—also leads to an inevitable reference to the General Justifying Aim. As noted earlier, in his analy
sis of punishment he carefully pointed out the difference between the Distribution and Justifying Aim 
inquiries by assuming for the moment some answer to each of these questions and then demonstrating 
the independence of their implications. See H.L.A. Hart, supra, at 13-14. The same analysis, however, 
does not apply as comfortably to property. If one assumes that the General Justifying Aim of property 
is efficiency, this aim is closely linked to, and not independent of, the determination of who should have 
property; if property exists to promote the efficient use of resources, property distribution cannot be 
conducted completely independently of that aim. Similarly, if one assumes that the General Justifying 
Aim of property in the constitutional sense is to protect personal security and individual autonomy, this 
justificatory foundation again serves a dual purpose: (1) to establish why it is good that we have the 
social institution of private property, and (2) to establish certain ground rules for the distribution and 
redistribution of property interests.

The reason for the poor fit between Hart's analysis of punishment and the analysis of the constitu
tional references to property is not difficult to identify. Hart sought to begin his analysis by isolating 
with care the thing to be studied, and that thing—punishment—might be summarized as “the response 
to the offensive conduct of others.” At this preliminary stage the precise nature or basis of this offen
siveness did not matter; whatever its nature or basis, a response to it could be a fact, objectively de
scribed. Instead, the dimensions of “offensive” would be explored once the inquiry moved beyond the 
pure definition of punishment to take up such normative subjects as illegal conduct. In contrast, the 
context of constitutional litigation ensures that the term property relates to fundamental political rela
tionships, and consequently will never be simply an objective, descriptive fact. Although it too is a kind 
of shorthand reference to a broader notion that might be summarized as limited control over things, the 
issue of limits is the key point in the analysis. Thus, constitutional property inherently is a normative 
concept, and it necessarily brings into any attempt to define it some consideration of its justificatory 
basis. 
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the two entail are nonetheless sufficiently distinct to make their separation a 
useful analytical tool.

111. Definition vs. Theory in the Entitlement Cases

As noted earlier. Professor Roth incorrectly assessed the constitutional rights 
associated with his employment because of an emerging judicial recognition of 
the distinction between a definition and a theory of property.63 To appreciate 
fully the significance of this change in approach and its implications for future 
cases, one must place Professor Roth’s case in a broader context. Substan
tively, Professor Roth’s case involves only one species of an entire genus of 
government-created wealth that has been repeatedly involved in federal litiga
tion. Historically, his case is one in a series of nails in the coffin of the once 
popular “right-privilege” distinction. Establishing this context, however, will 
involve redigesting some already well-chewed issues. Yet such an exercise is 
necessary to identify accurately the existing problem and to demonstrate that 
the analytic technique of separating an issue into definitional and theoretical 
components will facilitate an understanding of the structure of any potential 
solution. Indeed, the discussion of the broader context will demonstrate that 
the obvious disagreement on the merits between various justices of the 
Supreme Court reflects a deeper and less apparent disagreement about the cor
rect mode of reasoning to use in discovering the meaning or content of words 
in legal contexts. Specifically, the dispute is whether a general, subjective the
ory or a more exacting, objective definition of “property” should be the basis 
of the Court’s analysis.

63. See note 7 supra and accompanying text (discussing reasons for Professor Roth’s incorrect 
assessment).

64. These two effects correspond roughly to two quite different methods of government operation. 
First, government affects ownership through traditional legislation. Second, it creates property interests 
through modes more commonly associated with the private economy, such as contracts, leases, licenses, 
and grants. Van Alstyne, supra note 15. at 486.

65. Commentators have attempted to grapple with this problem with varying degrees of success. One

Broadly speaking, government can have an impact on our property (how
ever that term is ultimately understood) in basically two ways: first, by affect
ing the ownership of property interests that individual citizens hold privately; 
and second, by creating property interests that it then distributes to individuals 
on some basis.64 This section of the article will focus on the second type of 
government impact because the litigation spawned by governmental creation 
of wealth contains a series of cases, known collectively as the “entitlement” 
cases, that highlight the analytic difficulty surrounding the term property. 
More particularly, this section will focus on cases within that category that 
pertain to one general form of government-provided wealth—direct cash pay
ments by government to individuals. These payments can take at least three 
separate forms: wages for services currently performed in government employ
ment, social security and unemployment benefits related to services performed 
in the past, and welfare benefits not involving any exchange of services or 
other quid pro quo. The Supreme Court’s varying treatment of these different 
payments under the due process clause reveals the difficulty of identifying any 
current constitutional sense of the term property.65
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a. background: the demise of the “right-privilege” distinction

The present judicial approach to the application of due process to govern
ment-funded wealth is partly a reaction to an earlier theory which arose before 
the advent of government programs such as social security and welfare. In a 
few cases involving government jobs, courts initially treated the government as 
being entitled to the same immunity from constitutional restraint enjoyed by 
private employers.66 Justice Oliver Wendell Holmes wrote the most famous 
early statement of this position before he took his seat on the United States 
Supreme Court. In rejecting a policeman’s claim for reinstatement to a job he 
had lost because of political statements he had made during non-working 
hours, Holmes stated:

The petitioner may have a constitutional right to talk politics, but he 
has no constitutional right to be a policeman. There are few employ
ments for hire in which the servant does not agree to suspend his 
constitutional rights of free speech as well as of idleness by the im
plied terms of his contract. The servant cannot complain, as he takes 
the employment on the terms which are offered him.67

student commentator has criticized several of the Supreme Court decisions assessed in this article be
cause of the Court's failure, as the author saw it, to recognize the unique nature of a "property right." 
Note, Statutory Entitlement, supra note 15, at 702. The author argued that a claim is not a right if the 
party against whom it is asserted can extinguish that right. Id. Thus, because the government had no 
duty to provide the entitlements that became the subject of litigation before the Court, reference to 
these entitlements as property rights was misplaced, and their protection under the due process clause 
did not follow. Id. at 702, 709. The author’s reasoning tracked the analysis made famous by Professor 
Hohfeld that a “right” held by a person has a correlative “duty” associated with it that is imposed on 
everyone else to respect that right. W. Hohfeld, Fundamental Legal Conceptions 36-38 (1919). 
This analysis is problematic because the due process clause uses the term "property.” not the phrase 
“property rights." Furthermore, the Supreme Court seems to have scrupulously avoided using that 
phrase, preferring instead the more ambiguous “property interests.” See, e.g.. Bishop v. Wood, 426 U.S. 
341, 347 (1976) ("property interest protected by the Fourteenth Amendment”); Arnett v. Kennedy. 416 
U.S. 134, 155 (1974) (“the property interest which appellee had in his employment . . . .”); Board of 
Regents v. Roth, 408 U.S. 564, 571-72 (1972) (“property interests protected by procedural due pro
cess”). Moreover, the Court has never considered the potential implications of recognizing some sort of 
hierarchical distinction among “property demands," “property claims,” “property interests." and 
“property rights,” although the first two might be seen simply as premature assertions of the latter two

On the other hand, the author’s emphasis on the concept of a “right” is far from nonsensical. Indeed, 
the definition of property developed in the present article is based largely on a list of various rights to 
forms of control over things, and correspondingly on the legal recognition of the duty of others to 
respect those rights. It is not a duty to provide these rights, however, that makes something property. 
Rather, the question whether, for example, government entitlements are property focuses on the kinds 
of rights and duties that are associated with the particular entitlement, not on whether government was 
required to create any of these rights and duties in the first place.

The student author’s discussion of a “right to a government benefit," Note, supra, at 700-09, does 
share some of the characteristics of the definitional exercise examined here. His discussion of the "reli
ance concept of property," id. at 709-14, shows a certain recognition of the distinct role of justificatory 
reasoning. Unfortunately, the author’s incomplete understanding of these two phases of analysis 
seemed to lead him to the assumption that the meaning of the term property must depend on one or the 
other, and not, as is argued here, on a complex and variable combination of the two.

A further caveat must be noted. Justice Marshall in his dissent in Board of Regents v. Roth, 408 U.S. 
564, 588-89 (1972), did express the view that government employment was indeed a kind of “right" in 
the Hohfeldian sense, a view that no other justice has ever shared. See note 126 infra (discussing 
Justice Marshall’s dissent).

66. See Van Alstyne, supra note 15, at 445-50 (discussing history and demise of early judicial 
attitude).

67. McAuliffe v. Mayor of New Bedford, 155 Mass. 216, 220, 29 N.E. 517, 517-18 (1892); see also 
Bailey v. Richardson, 182 F.2d 46, 59 (D C. Cir. 1950) (no constitutional prohibition against dismissal 
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Thus, employment was not a right that created correlative government du
ties,* 68 but rather a privilege that the government at its discretion could grant or 
deny.

of government employees because of their political beliefs), aff'd by an equally divided court, 341 U.S. 
918 (1951); Scopes v. State, 154 Tenn. 105. 111-12, 289 S.W. 363, 364-65 (1927) (no right to serve state 
except on terms prescribed by state).

68. See generally W. Hohfeld, supra note 65. at 36-38.
69. Van Alstyne, supra note 15, at 446-52.
70. Perry v. Sindermann. 408 U.S. 593, 597 (1972).
71. Elrod v. Burns, 427 U.S. 347, 361 (1976).
72. See Van Alstyne, supra note 15, at 451-52 (conclusion that due process itself is substantive right 

incorrect).
73. See Monaghan, supra note 15, at 409 (“life, liberty or property" not unitary concept embracing 

all interests valued by reasonable men); Note, Statutory Entitlement, supra note 15. at 699 n.23 (due 
process clause implicated only by deprivation of “life, liberty or property”).

74. These early cases include Slochower v. Board of Higher Education. 350 U.S. 551 (1956), in which 
me Court prohibited a state from basing termination of employment on an employee's exercise of his 
fifth amendment right against self-incrimination. Id. at 558-59. None of the justices' opinions in the 
case discussed precisely what sort of liberty or property interest of the employee the government had 
infringed. Similarly, in Speiser v. Randall, 357 U.S. 513 (1958). the Court invalidated a state require
ment that veterans take a non-communist oath as a prerequisite for state tax-exemptions. Id. at 529. 
The Court did not discuss how a tax-exemption might be a property interest, perhaps because it be
lieved the right of free expression to be clearly one of our liberty interests. See id. at 526 (discussion of 
freedom of speech in context of due process protection of liberty).

75. Although this article does not examine specifically the substance of the term liberty, the Court 
certainly has treated it as a concept of remarkable breadth and flexibility, clearly capable of including 
the liberty to engage in or avail oneself of the various freedoms specified in the Bill of Rights. For 
example, in Sherbert v. Verner, 374 U.S. 398 (1963), the Court reasoned:

Nor may the [government’s] construction of the statute be saved from constitutional infirmity 
on the ground that unemployment compensation benefits are not appellant’s "right” but 
merely a “privilege.” It is too late in the day to doubt that the liberties of religion and expres
sion may be infringed by the denial of or placing of conditions upon a benefit or privilege. 

The Supreme Court’s repudiation of this right-privilege distinction over the 
last two or three decades, however, has not been based upon the opposite no
tion that government employment or other forms of payment are in fact 
rights.69 Instead, the Court has determined that other rights embodied in the 
Bill of Rights were paramount to any governmental interest in being able to 
act with a free hand. For example, as one decision put it, the government 
"may not deny a benefit to a person on a basis that infringes his constitution
ally protected interests—especially, his interest in freedom of speech.”70 Or, as 
restated in a subsequent case, “the denial of a public benefit may not be used 
by the government for the purpose of creating an incentive enabling it to 
achieve [indirectly] what it may not command directly.”71

The Court’s conclusion in these more recent pronouncements is not at all 
surprising. For the sake of internal consistency within the Constitution, proce
dures described as “due” American citizens must at least conform to the obvi
ous restraints imposed by the Bill of Rights. This reasoning, however, leads to 
the incorrect notion that due process, or procedural fairness, is itself a separate 
substantive right enjoyed by all.72 To the contrary, the due process clause lim
its judicial inquiry to those situations in which someone has been deprived of 
"life, liberty, or property.”73 In the earlier cases,74 the Court overlooked the 
content of this “trigger mechanism” because the government in these cases 
infringed a clear, substantive right or freedom contained in the Bill of Rights 
that was readily encompassed in the concept of liberty.75 In contrast, in the 
later cases, the lack of an explicit basis for a due process inquiry became more 
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important as the issue involved became the impact of government on employ
ment or other types of pecuniary benefits rather than a governmental attack on 
a recognized constitutional right.76 However, instead of focusing on the basis 
for a due process inquiry—the deprivation of some element of the trigger 
mechanism—the Supreme Court largely ignored that issue and preoccupied 
itself almost entirely with the narrow procedural fairness of the administrative 
process involved.77

td at 404 (emphasis added).
The Court’s description of the term liberty in Meyer v. Nebraska, 262 U.S. 390 (1923), underscores its 

potential flexibility:
While this Court has not attempted to define with exactness the liberty thus guaranteed (by 
the due process clause], the term has received much consideration and some of the included 
things have been definitely stated. Without doubt, it denotes not merely freedom from bodily 
restraint but also the right of the individual to contract, to engage in any of the common 
occupations of life, to acquire useful knowledge, to marry, establish a home and bring up 
children, to worship God according to the dictates of his own conscience, and generally to 
enjoy those privileges long recognized ... as essential to the orderly pursuit of happiness by 
free men.

Id. at 399 (dictum); see also note 378 infra (discussion of Vitek v. Jones, 445 U.S. 480 (1980)).
76. See, e.g, Arnett v. Kennedy, 416 U.S. 134, 136-37 (1974) (involving government employment); 

Board of Regents v. Roth, 408 U.S. 564, 566-67 (1972) (same); Goldberg v. Kelly, 397 U.S. 254, 256 
(1970) (involving government welfare benefits).

77. See, e.g., Mathews v. Eldridge, 424 U.S. 319, 339-43 (1976) (focusing on validity of administra
tive decisionmaking process); Goss v. Lopez, 419 U.S. 565, 568 (1975) (focusing on validity of school 
suspension without hearing); Goldberg v. Kelly, 397 U.S. 254, 256-60 (1970) (focusing on validity of 
termination of welfare benefits without formal pretermination hearing).

78. 363 U.S. 603 (1960).
79. Id. at 611.
80. Id. at 608-09.
81. Id. at 610. The court distinguished social security payments from private annuity payments be

cause the latter are based on contractual premium payments. Id.
82. Id. at 611 (quoting 42 U.S.C. § 1304 (1976)).
83. Social Security Act, ch. 531, 49 Stat. 648 (1935) (codified as amended at 42 U.S.C. §§ 301- 1397f 

(1976 & Supp. Ill 1979)).
84. 363 U.S. at 610.
85. See id. at 611 (individuals’ interest in social security benefits not sufficient to render every con

gressional defeasance violative of due process).

b. the emergence of a theory of property: reliance and
EXPECTATION

The reason for the cursory treatment given the trigger mechanism of “life, 
liberty, or property” can be found in the Court’s continued emphasis on an 
ambiguous but well-entrenched theory of property, which until then was the 
only tool the Court had used to determine whether a protectable interest was 
involved. In Flemming v. Nestor,78 for example, the Court considered the pro
cedures applicable to termination of social security payments,79 and concluded 
that such benefits, although related to an individual’s past services to the econ
omy and payments to the retirement system,80 were not strictly “accrued prop
erty rights” such as one would have under a private annuity.81 It noted that 
Congress had reserved the “right to alter, amend, or repeal any provision”82 of 
the Social Security Act83 in order to give the system the necessary flexibility to 
deal with “ever-changing conditions.”84 Thus, Congress generally had the au
thority to change the rules of the system so as to deny benefits to persons who 
otherwise were entitled to receive them.85 It did not follow, however, that gov
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ernment had the ability to modify the benefit scheme without limit.86 Rather, 
the Court reasoned, “the interest of a covered employee under the Act is of 
sufficient substance to fall within the protection from arbitrary governmental 
action afforded by the Due Process Clause.”87

86. Id.
87. Id. at 611 (emphasis added).
88. See notes 29-32, 35-41 supra and accompanying text.
89. See notes 33-34 supra and accompanying text.
90. See notes 42-50 supra and accompanying text.
91. See 363 U.S. at 610 (social security scheme based on legislative judgment that contributors to 

economy in their working years could justly call upon economy for protection in old age).
92. Reich, The New Property, 73 Yale L.J. 733 (1964); see also Reich, Individual Rights and Social 

Welfare: The Emerging Legal Issues, 74 Yale L.J. 1245, 1251-57 (1965) (discussing need for clarifying 
legal rights of beneficiaries of social welfare programs).

93. Reich, The New Property, 73 Yale L.J. 733, 733 (1964).
94. Id.

Clearly, the Flemming Court focused on the general political purpose of the 
clause, not on the technicalities of its application. The decision at least illus
trated, however, the confused approach toward property that the Court often 
would take, an approach that failed to recognize and explore adequately the 
elemental dichotomy between an objective definition of property and a justifi
catory theory of that social institution. In Flemming the Court related the sub
stance of the interests involved more to some unstated theory of property than 
to any definition of that term. It did not investigate any of the definitional 
dimensions described earlier: the presence or absence of elements of control, 
either generally or specially,88 the kind of thing that the claimant allegedly 
held,89 or the social context that might make the absence of any of the other 
elements less important.90 Instead, the Court focused almost entirely on it 
would be desirable to recognize the interests at issue as property. Although 
individual workers may not have accrued property rights in social security 
benefits by virtue of past services to the nation’s economy and contributions to 
the social security system, their participation, at least in the mind of the Court, 
created something. The Court seemed to believe that past service and contri
butions created an expectation of benefits in the future,91 an expectation that 
deserved the protection of due process.

This unarticulated theoretical justification for labeling these government 
payments property received renewed emphasis in two subsequent important 
discussions of the due process clause—one an influential academic comment, 
the other a decision of the Court. Both these discussions, however, continued 
to focus on the underlying purpose of the due process clause. Consequently, a 
theory of property remained more critical than a precise exploration of the 
content of the term itself.

In the first of these two discussions, a provocative article appropriately enti
tled “The New Property,”92 Professor Charles Reich observed that the emer
gence of government as a major source of wealth led individuals to depend 
increasingly upon various forms of “government largess,”93 such as licenses, 
payments, and contracts, as measures of individual wealth, security, and au
tonomy.94 Consequently, he argued, if the due process clause were to continue 
to provide the sort of “protection from arbitrary governmental action” envi-
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sioned in Flemming?5 the concept of “property” in the clause would have to be 
expanded to include these new forms of wealth.95 96 The basis for their inclusion 
in the term “property” would be solely theoretical, not definitional. Under 
Reich’s approach, entitlements were “property” because of the beneficial effect 
of giving them that label,97 not because of some unique characteristic, or set of 
characteristics, that related them to more traditional forms of things owned. 
Thus, Reich’s normative foundation—protection of personal security and indi
vidual autonomy98—established the content of the term “property.” He be
lieved the law must protect our possession of things to which we have attached 
sufficient reliance or expectation to make them important to our security and 
autonomy.99

95. Flemming v. Nestor, 363 U.S. 603, 611 (1960).
96. See Reich, supra note 93, at 785-86 (forms of government “largess” closely linked to status must 

be deemed rights).
97. See id. at 786 (secure basis for personal well-being and dignity depends on benefits being made 

into rights).
98. Id.
99. Id at 771-77.
100. 397 U.S. 254 (1970).
101. See text accompanying note 65 supra (discussing three forms of government payments).
102. Goldberg v. Kelly, 397 U.S. at 262 n.8.
103. Id. The Ninth Circuit has recently extended the rationale of Goldberg to include as a protected 

property interest a welfare applicant’s expectation of welfare benefits. Gnffeth v. Detrich, 603 F.2d 
118, 122 (9th Cir. 1979), cert, denied, 445 U.S. 970 (1980). Justice Rehnquist dissented from denial of 
certiorari in this case, noting its importance to the line of cases after Goldberg, which have wrestled with 
the concept of protected property interests. 445 U.S. at 970-71. In light of Justice Rehnquist’s reason
ing in later cases like Arnett v. Kennedy, 416 U.S. 134 (1974), and his joining in the majority’s opinion 
in Bishop v. Wood, 426 U.S. 341 (1976), he probably would not accept such an extension. See notes 
147-58 & 177-86 infra and accompanying text (discussing Justice Rehnquist’s reasoning in Arnett and 
majority opinion in Bishop).

104. 397 U.S. at 261-66.
105. See id. at 262-63 (extent to which government must afford procedural due process depends on 

potential loss to recipient and on balancing recipient’s interest in avoiding loss against government 
interest in summary adjudication).

106. See Mathews v. Eldridge, 424 U.S. 319, 332 (1976) (that social security benefits are property 
implicit in prior decisions); Richardson v. Belcher, 404 U.S. 78, 80-81 (1971) (focusing on process due, 
not on whether rights exist); Richardson v. Perales, 402 U.S. 389, 401-02 (1971) (same).

A similar emphasis on theory was evident a few years later in the Court’s 
decision in Goldberg v. Kelly ,100 Examining the third of our previously identi
fied forms of government payments101—welfare benefits—the Court cited 
Reich for the proposition that those benefits were a sufficient form of prop
erty—as opposed to a mere “gratuity”—to invoke the due process clause.102 
The Court quoted with approval his concept that government-based entitle
ments are “devices to aid security and independence.”103 Significantly, this ref
erence, which appeared in a brief footnote, was appended to a much more 
extensive textual discussion of the underlying political rationale of the due 
process clause as a restraint on the arbitrariness of government.104 The crucial 
issue in the case was not whether due process should apply to welfare benefits, 
but how much process was due to fulfill the perceived purpose of the clause.105

This line of reasoning continued. In a subsequent series of cases involving 
social security benefits, the Court repeatedly demonstrated the relative unim
portance it attached to the definitional issue of whether such government bene
fits constituted property.106 The Court appears simply to have updated the 
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language of Flemming, acknowledging casually at one point that “the interest 
of an individual in continued receipt of these benefits is a statutorily created 
‘property’ interest protected by the Fifth Amendment.”107 Thus, at least for a 
time, the Court continued to base its determination on the theoretical, norma
tive justifications of reliance and expectation rather than on some less ambi
tious, but more objective, definitional exercise.

107. Mathews v. Eldridge, 424 U.S. at 332.
108. 408 U.S. 564 (1972).
109. According to one commentator:

The analytical shift worked by Roth is significant. Prior to Roth. Supreme Court definitions 
of “liberty” and “property” had amounted to taking the words “life, liberty, or property” as a 
unitary concept embracing all interests valued by sensible men. After Roth, however, each 
word of the clause must be examined separately; so examined, we find that they do not em
brace the full range of state conduct having serious impact upon individual interests.

Monaghan, supra note 15, at 409.
110. 408 U.S. at 569.
111. 397 U.S. 254 (1970).
112. 408 U.S. at 569.
113. Id. at 578.
114. Id. at 571-72.

C. THE EMERGENCE OF A DEFINITION OF PROPERTY: “LEGITIMATE” 
RELIANCE AND EXPECTATION

The Court’s 1972 decision in Board of Regents v. Roth108 seemed to herald a 
pronounced shift in approach.109 After having developed in prior cases the 
doctrine of due process as it applied to social security and welfare, the Court in 
Roth considered application of due process to government jobs.110 111 Professor 
Roth, teaching under a one-year contract at a state university, argued, in line 
with Goldberg v. Kelly,IU that he was entitled to a hearing before the govern
ment could refuse to renew his contract.112 A majority of the Court disagreed, 
not because their conception of the true purpose of the due process clause had 
changed, but because they sought a device for limiting its scope. To be sure, 
cases like Goldberg had implied that potentially every government action af
fecting individual expectations would require extensive rights to hearings and 
consequent costs and delay. Roth, however, signaled the Court’s withdrawal 
from this potential state of affairs. One device available for this retreat was the 
definition of the term property, an issue that the Court had left largely unex
plored in earlier cases. The Court seized upon this opportunity in Roth by 
finding that Professor Roth’s position of employment was an insufficient form 
of property to support his demand for a pre-termination hearing.113

To reach this conclusion, the Court first acknowledged general principles 
established in earlier cases. Justice Stewart, writing for the Court, emphasized 
that “[tjhe Court has . . . made clear that the property interests protected by 
procedural due process extend well beyond actual ownership of [material 
things].”114 Although the actual extent of this “well beyond” remained un
clear, Justice Stewart reiterated the V.Gxdit-Goldberg notion that the reach of 
the concept of “property interests” was linked to a more general theory or 
justification of the institution of private property:

It is a purpose of the ancient institution of property to protect those 
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claims upon which people rely in their daily lives, reliance that must 
not be arbitrarily undermined. It is a purpose of the constitutional 
right to a hearing to provide an opportunity for a person to vindicate 
those claims.115

115. Id. at 577 (emphasis added).
116. Id. (emphasis added).
117. Id.
118. Id. at 578. The Court contrasted this situation with that in Connell v. Higginbotham, 403 U.S 

207 (1971) (per curiam), in which a teacher was hired without tenure or a formal contract, but neverthe
less received a clearly implied promise of continued employment. 408 U.S. at 577; see also Perry v. 
Sindermann, 408 U.S. 593, 602-03 (1972) (companion case to Roth finding implied promise to future 
employment); notes 255-72 infra and accompanying text (discussing Perry r. Sindermann}.

119. Justice Stewart did not attempt to explain why this job might be considered property when it 
lacked so many of the elements of control normally associated with our use of that term. See note 29 
supra. Moreover, Justice Stewart did not explore the kind of interest this job might constitute; at most, 
it would appear to be no more than a claim. See note 34 supra (describing categories of things that can 
be owned). If the Court had considered these issues, one aspect of its analysis would have been: what 
does the combination of (a) a lack of certain control features and (b) a “lesser" sort of “thing” mean for 
Professor Roth’s assertion that his job is properly labeled "property"?

The significant point of departure from previous decisions was Justice Stew
art’s refusal to depend entirely on the justificatory end of the analysis. Inter
spersed in his discussion was a more objective, definitional inquiry that could 
help delimit the extent of the term “property”:

Certain attributes of “property” interests protected by procedural due 
process emerge from [prior] decisions. To have a property interest in 
a benefit, a person clearly must have more than an abstract need or 
desire for it. He must have more than a unilateral expectation of it. 
He must, instead, have a legitimate claim of entitlement to it.116

That “legitimacy” could in turn be found in traditional, objective sources:
Property interests, of course, are not created by the Constitution. 
Rather, they are created and their dimensions are defined by existing 
rules or understandings that stem from an independent source such 
as state law—rules or understandings that secure certain benefits and 
that support claims of entitlement to those benefits.117

Because Roth could not point to any law or understanding that would support 
a “legitimate” expectation of a renewal of his contract, the university’s decision 
not to rehire him did not deprive him of a property interest sufficient to merit 
applying due process.118

Clearly, Justice Stewart did not engage in the type of full-fledged defini
tional exercise described earlier in this article. He did not attempt to compare a 
government job with some paradigm case of property to determine whether the 
job deserved this label.119 Rather, his analysis is definitional in the sense that 
he at least acknowledged that a property interest might be described objec
tively by reference to its dimensions, and that this description would be rele
vant to developing the constitutional substance of the term property. In other 
words, Justice Stewart recognized that an inquiry into “is”—the factual 
description of an interest by objective sources—is at least as important as an 
inquiry into “ought”—the justification for protecting such interests. More spe
cifically, one might view the analysis in Roth as a preliminary and rather tenta
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tive inquiry into the definitional dimensions of “how”120 and “who”:121 did 
Professor Roth have, as one of the features of control over his job, a right to 
continued possession of that job? Was it a right as against the government, or 
had Roth agreed to take a job subject to a number of special limitations as 
against his employer, similar to the example of the defeasible fee used 
earlier?122

120. See notes 29-32 supra and accompanying text.
121. See notes 35-41 supra and accompanying text.
122. See note 36 supra and accompanying text.
123. See text accompanying note 117 supra (full text of quotation).
124. Id.
125. 408 U.S. at 578.
126 In dissent, Justice Douglas argued that Professor Roth's interest in his job was indeed an "im

portant interest" entitled to the same “dignity” the Court had in the past accorded such things as 
driver’s licenses, unemployment compensation, and welfare benefits. Id. at 584 (Douglas, J., dissent
ing). Citing the “enormous” consequences of nonrenewal. Justice Douglas would have required “a 
statement of the reasons for the discharge and an opportunity to rebut ...” Id. at 585.

Justice Marshall, in a separate dissenting opinion, expressed his view that government emplovment 
was a valuable opportunity to which citizens were entitled and which could not be denied without 
cause. Id. at 588 (Marshall. J„ dissenting). Such procedures were important, he argued, not only to 
protect citizens but also to protect government from the “stain” of arbitrary and capricious action. Id. 
at 592.

Because Justice Stewart’s move into definitional reasoning was so tentative, 
one should not read too much into his conclusion. At first glance, he might 
appear to have abdicated to the other branches of government the authority 
and responsibility for developing the constitutional substance of the term 
property. After all, the legislatures and executives around the country would 
establish the rules and understandings123 that would support or deny claims of 
entitlement.124 Nonetheless, Justice Stewart was not also handing them the 
power to determine which rules and understandings would be considered im
portant, and to what extent, in determining the creation or dimension of a 
property interest. Although government could enact any rules to describe the 
contours of a potential entitlement, courts still retained the power to decide 
whether the configuration of rules rose to the level of a property interest for 
purposes of the due process clause. Implicitly at least, that determination 
would be an exercise in both definition and theory—the former establishing 
whether the particular rule or understanding involved was relevant to a prop
erty inquiry, the latter establishing the degree of relevance of the rule or under
standing by focusing on its tendency to create expectations or reliance in the 
individual.

Unfortunately for Professor Roth, the rules and understandings concerning 
his position of employment were insufficient to reach the level of a property 
interest.125 Consequently, his expectation and reliance based on the relevant 
rules of his job were constitutionally insubstantial.126 Unfortunately for every
one else, the tentativeness of the Court’s definitional reasoning failed to pro
vide any guidance as to the sorts of rules and understandings, and the 
corresponding degree of expectation and reliance, that it would find adequate 
to trigger due process protections.

D. THE TENSION BETWEEN THEORY AND DEFINITION: THE “RIGHT- 
PRIVILEGE” DISTINCTION REVIVED?

Although Roth signaled the start of a retreat from the ever-expanding im
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pact of the due process clause on government, the trend continued in subse
quent decisions of the Court in different ways and in different contexts. In all 
contexts other than government employment, the Court has chosen to limit the 
scope of the due process clause by reexamining the requirements of due pro
cess rather than by narrowing the definition of property.127 For example, Jus
tice White, writing for the majority in Goss v. Lopez,128 could accept without 
much analysis the rather remarkable notion that a claim of entitlement to pub
lic education was property within the meaning of Roth and (hence) the due 
process clause.129 Once this issue was resolved, the question still remained as 
to “what process was due”130 to a student threatened with suspension.131 Simi
larly, the following year in Mathews e Eldridge,132 Justice Powell accepted 
without reexamination the Court’s earlier conclusion in Flemming v. Nestor133 
that social security benefits were property and, therefore, entitled to due pro
cess protection.134 Like Justice White earlier, Justice Powell then focused on 
what process was due the individual under the circumstances.135 He concluded

127. In resolving due process clause issues, (he Court can focus on three separate terms or phrases: 
"deprived," “life, liberty, or property,” and “due process.” The Court has previously declined, however, 
to give any significant independent content to the term “deprived.” In Goss v. Lopez, 419 U.S. 569 
(1975). for example, the Court noted that its view has been that “as long as property deprivation is not 
de minimus, its gravity is irrelevant to the question whether account must be taken of tne Due Process 
Clause." Id. at Sits, see also Boddie v. Connecticut, 401 U.S. 371. 378-79 (1971) (state requirement that 
individuals pay minimal filing fee to commence divorce proceedings without providing hearing to de
termine ability to pay constitutes deprivation of property without due process); Sniadach v Family 
Finance Corp., 395 U.S. 337. 342 (1969) (prejudgment garnishment of wages without hearing consti
tutes deprivation of property without due process). But see Parratt v. Taylor, 451 U.S. 527. 535-36 
(1981) (focusing on term deprivation); Martinez v. California, 444 U.S. 277, 283 (1980) (same); notes 
281-329 infra and accompanying text (discussing Parratt and Martine:).

128. 419 U.S. 569 (1975).
129. Id. at 572-73.
130. Id. at 577 (quoting Morrissey v. Brewer, 408 U.S. 471, 481 (1972)).
131. The Court held "in connection with a suspension of 10 days or less, that the student be given 

oral or written notice of the charges against him and, if he denies them, an explanation of the evidence 
the authorities have and an opportunity to present his side of the story." Id. at 581. Moreover, “(tjhere 
need be no delay between the time ‘notice’ is given and the time of the hearing.” Id. In addition, the 
Court recognized some instances when prior notice might be unnecessary. See id. at 582-83 (students 
who pose danger to persons or property or who continually disrupt academic process may be removed 
before hearing). The Court’s imposition of procedural due process requirements provoked a vigorous 
dissent by four justices who did not believe that routine issues of school discipline deserved constitu
tional scrutiny. Id. at 595-97 (Powell, J., with Burger, C.J., Blackmun & Rehnquist, JJ., dissenting)

132. 424 U.S. 319 (1976).
133. 363 U.S. 603 (1960).
134. 424 U.S. at 322; see Flemming v. Nestor, 363 U.S. at 611 (interest in social security benefits 

protected by due process clause).
135. Justice Powell identified three factors to consider when determining what process is due:

First, the private interest that will be affected by the official action; second, the risk of an 
erroneous deprivation of such interest through the procedures used, and the probable value, if 
any, of additional or substitute procedural safeguards; and finally, the Government’s interest, 
including the function involved and the fiscal and administrative burdens that the additional 
or substitute procedural requirements would entail.

424 U.S. at 334-35. Although Justice Powell described the first factor simply as “the private interest" at 
stake, id., he might have meant something more complex than just whether property was involved His 
second and third factors involve the degree of trustworthiness of the procedures used and the desirabil
ity of additional procedural protections in light of the government’s interest in being able to act quickly 
and cheaply Thus, perhaps Justice Powell’s first factor is more accurately understood as the degree of 
“private interest" involved. That degree could be measured either definitionally or theoretically; that 
is, either by the proximity of the private interest to the central case of property, or by the directness of 
the relation between the interest and the basic justification for protecting private property in our society 
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that due process did not demand that the government afford all recipients of 
social security benefits a right to an adversary hearing before it terminated 
their benefits.* 136

(whatever that justification might be). See notes 389-99 infra and accompanying text (discussing sub
stance of terms “property” and “due process”).

136. 424 U.S. at 349.
137. See notes 379-99 infra and accompanying text (discussing meaning of due process).
138. 419 U.S. 569 (1975).
139. 424 U.S. 319 (1976).
140. Board of Regents v. Roth, 408 U.S. 564, 577 (1972).
141. 416 U.S. 134 (1974).
142. 426 U.S. 341 (1976).
143. 416 U.S. 134 (1974).
144. Id. at 140.
145. Id.
146. Justice Rehnquist wrote the plurality opinion and was joined by Chief Justice Burger and Jus

tice Stewart. Id. at 136. Justice Powell wrote a concurring opinion joined by Justice Blackmun. Id. at 
164. Justice White wrote an opinion concurring in part and dissenting in part. Id. at 171. Justice 
Douglas wrote a dissenting opinion. Id. at 203. Justice Marshall also wrote a dissenting opinion and 
was joined by Justices Douglas and Brennan. Id. at 206.

Although these decisions focused on the substance of the term due pro
cess,137 138 139 some understanding of the term property is relevant to the Court’s rea
soning in these cases and places them more firmly in context. Considered in 
light of earlier decisions such as Flemming, Goldberg, and Roth, the Court’s 
more recent due process decisions in areas other than government employ
ment—of which Goss v. Lopez'3* and Mathews v. Eldridge'39 are illustrative— 
appear to emphasize the justificatory theory of property that the earlier cases 
discussed and not the objective definition of the term. In other words, the 
Court appears to place greater significance on the notion that individuals ex
pect and rely on education and social security benefits than on the notion that 
government establishes precise rules or understandings140 141 142 when it creates or 
gives dimension to those entitlements.

This emphasis on justificatory theory is not, however, characteristic of the 
Court’s recent entitlement decisions, Arnett v. Kennedy'4' and Bishop v. 
Wood,'42 that concern government employment. In these cases, as in Roth, 
the Court focused on the term property rather than on the term due process, 
and the definition of property, rather than its theory, became critical.

In Arnett v. Kennedy,'43 a non-probationary government employee who was 
fired argued that his job was a constitutionally protected property interest, 
thereby entitling him to a pre-termination hearing. Kennedy’s employment 
contract specified that he could only be discharged for cause,144 but, unlike the 
situation in Roth, it specified that the decision to grant or deny a pre-termina
tion hearing was within the government’s discretion.145 The case prompted five 
separate opinions, none of which drew the support of more than three jus
tices.146 Yet none of these opinions questioned the original wisdom of Roth in 
labeling these employment situations property. Rather, each opinion acknowl
edged that Kennedy’s job was indeed a form of property without agreeing on 
the precise nature of that property interest, or on its implications for a due 
process hearing.

Justice Rehnquist’s plurality opinion distinguished this case from the 
Court’s earlier patterns of reasoning. Although he acknowledged the theoreti
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cal basis of property established in prior decisions,147 his major focus was on 
definition, that is, on the precise rules or understandings148 that described 
Kennedy’s job. In examining this particular employment, Justice Rehnquist in 
effect reasoned that applying the label “property” to some interest did not end 
the inquiry.149 Rather, many forms of property are not absolute interests, but 
something less. Indeed, Justice Rehnquist turned to a particular dimension of 
the definitional technique developed earlier in this article—the inquiry into 
who might impose special limitations regarding someone’s property150-—and 
recognized that Kennedy’s job was like a defeasible fee which had had the 
defeasing condition invoked against it:

147. Id. at 151-52 (Rehnquist, J., with Burger, C.J. & Stewart, J.).
148. Board of Regents v. Roth, 408 U.S. 564, 577 (1972); see notes 108-22 supra and accompanying 

text (discussing Roth and its definitional approach to property).
149. Justice Rehnquist stated: “The types of. . . ‘property’ protected by the Due Process Clause 

vary widely, and what may be required under that clause in dealing with one set of interests which it 
protects may not be required with another set of interests.” 416 U.S. at 34.

150. See notes 35-41 supra and accompanying text.
151. 416 U.S. at 151-52, 153-54, 155.
152. In a sense. Justice Rehnquist seemed to conclude that the government had not deprived Ken

nedy of anything. The unarticulated reason for his conclusion was the limited definition of the interest 
that Kennedy held. Justice Rehnquist focused his reasoning on situations “where the grant of a sub
stantive right is inextricably intertwined with the limitations on the procedures which are to be em
ployed in determining that right." Id. at 153-54.

153. 363 U.S. 603 (1960); see notes 78-91 supra and accompanying text (discussing Flemming 
Nestor).

154. 363 U.S. at 610 (emphasis added).
155. Id. at 611 (quoting 42 U.S.C. § 1304 (1976)).

Here appellee did have a statutory expectancy that he not be re
moved other than for “such cause as will promote the efficiency of 
[the] service.” But the very section of the statute which granted him 
that right, a right which had previously existed only by virtue of ad
ministrative regulation, expressly provided also for the procedure by 
which “cause” was to be determined, and expressly omitted the pro
cedural guarantees which appellee insists are mandated by the 
Constitution.

. . . [W]here the grant of a substantive right is inextricably inter
twined with the limitations on the procedures which are to be em
ployed in determining that right, a litigant in the position of appellee 
must take the bitter with the sweet.

. . . Here the property interest which appellee had in his employ
ment was itself conditioned by the procedural limitations which had 
accompanied the grant of that interest.151

Although Justice Rehnquist’s opinion is not a model of clarity,152 his em
phasis on the definitional aspect of property stands in contrast to the Court’s 
earlier approach in Flemming r Nestor. 153 There, the Court had acknowledged 
the government’s ability to keep social security benefits from becoming “ac
crued property rights”154 by recognizing the government’s power to “alter, 
amend, or repeal”155 any provision of the legislation; nonetheless, it had held 
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that the benefits were of “sufficient substance” to merit due process protec
tion.156 Justice Rehnquist’s opinion in Arnett does not make this latter conces
sion. His conclusion, which has roots in Justice Stewart’s opinion in Roth, is 
essentially that the definition of an interest created by government is a critical 
threshold issue in these cases. In other words, to establish a legitimate entitle
ment that will invoke the due process clause, one must first identify the prop
erty that triggers due process protection, and then determine whether tne 
reliance and expectation theory of property justifies applying the protection in 
the particular case. In Arnett, Kennedy’s job failed to overcome the first hur
dle, not because his job was something other than property, but because the 
precise outline of the thing that was property—his job with its special limita
tions—had not been infringed by government action.

156. Id.
157. See diagram accompanying note 20 supra.
158. See note 36 supra and accompanying text (discussing defeasible fees). For example, if the own

er’s deed stated that he could own the real estate only as long as he did not sell alcoholic beverages on 
the premises, the holder of the reversion could repossess the real estate if the owner violated this 
condition.

Essentially Justice Rehnquist added another element to the definition of 
state-created property begun in Roth. For a government job to be a legitimate 
property interest, the state must first acknowledge that its ability to terminate 
someone’s employment is limited to those situations in which it can demon
strate sufficient cause for termination. In addition, the state must affirmatively 
grant various procedural rights before the issue of procedural protections even 
becomes relevant in a court’s assessment of the state’s actions.

Any analogy between Justice Rehnquist’s reasoning and the definitional 
technique developed earlier must be drawn with care, however. Indeed, what 
complicates the analogy is the previously discussed relationship between the 
concept of the central case of private property and the “who” dimension that 
helps describe it. To state his argument in terms of Figure 2 above,157 Justice 
Rehnquist is not contending that the government’s description of Kennedy’s 
job and its attendant rights had moved that job from, for example, Point B to 
Point D, a point outside the property set. He concedes that jobs like Ken
nedy’s, which guarantee no termination without cause, fall within the property 
boundary, but he argues in effect that the interest at Point B need not be a 
complete and absolute interest in all circumstances and in regard to all per
sons. Thus, what may be a protected property interest in some situations may 
not be protected in others.

The defeasible fee provides a useful illustration of this analysis. Certainly 
the holder of a defeasible fee could defend his possession against all trespass
ers. But if the holder of that fee violated the defeasing condition, he would 
have no cause of action against the holder of the reversion.158 The latter could 
move onto the premises without infringing the defeasible feeholder’s property 
interest, for the feeholder would have no property interest against this party. 
Similarly, if Kennedy had been injured in an automobile accident and could 
not work, he could sue the tortfeasor for loss of wages—in effect, for loss of his 
job—for as against third parties, his job is surely a property interest deserving 
legal protection. As against the government, however, this reasoning would 
not apply. Instead of a complete interest, Kennedy obtained something similar 
to Swiss cheese when he went to work for the government, with the holes cor
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responding to the rights that the government never extended to Kennedy. 
When the government terminated his employment without a hearing, it was as 
if a potential tortfeasor had jabbed at Kennedy’s property, his job, and missed 
because the blow went harmlessly into one of its holes. He had nothing to 
complain about because there was no property interest at that spot to be 
infringed.

Kennedy argued in effect that the government could not constitutionally 
provide jobs that looked “solid” because of the guarantee of no termination 
without cause, but actually provide something full of procedural holes. Justice 
Rehnquist determined that the government could do exactly that. These pro
cedural holes were part of the factual, substantive description—the defini
tion—of the job Kennedy had accepted. That Kennedy might have placed 
significant reliance and expectation on his job because of its “for cause” fea
ture was therefore of no more consequence than the reliance and expectation 
that Roth might have placed on his employment renewal. Both were ulti
mately illegitimate expectations, according to Justice Rehnquist, and not wor
thy of due process protection because the government had not infringed any 
property interest.

The remaining six justices disagreed with the plurality’s approach, but a suf
ficient number agreed with Justice Rehnquist’s result to cause Kennedy to lose 
the case.159 Justice Powell’s concurring opinion,160 joined by Justice Black- 
mun, was based on the same analytical technique he would later use more 
elaborately in Mathews v. Eldridge. 161 This technique entails narrowing the 
requirements of due process, rather than narrowing the definition of property. 
Thus, Justice Powell agreed with the dissenting justices162 that Kennedy’s job 
was a property interest sufficient to invoke the due process clause because of 
the “for cause” limitation.163 He would have held, however, that the adminis
trative protections given Kennedy were all that due process demanded.164

159. Justice White concurred in part and dissented in part. 416 U.S. at 171. Because his analysis of 
the property and due process issues was very similar to Justice Powell’s, his opinion is not discussed 
separately here.

160. Id. at 164-71.
161. 424 U.S. 319 (1976).
162. Justice Marshall, joined by Justices Douglas and Brennan, stressed the adverse impact that 

termination of employment has on the individual, 416 U.S. at 212-16 (Marshall, J., with Douglas & 
Brennan, JJ„ dissenting), noting at one point that “(tjhe interests of a public employee in a secure 
Government job are as weighty as other interests which we have found to require at least the rudimen
tary protection of an evidentiary hearing as a precondition to termination." Id. at 212. Justice Douglas, 
in a separate dissent, argued that the result reached in Arnett would have an adverse impact on first 
amendment rights. Id. at 203-06 (Douglas, J., dissenting).

163. Id. at 166 (Powell, J., with Blackmun, J., concurring).
164. Id. at 171.
165. Id. at 212 (Marshall. J., with Douglas & Brennan, JJ„ dissenting).

All of the non-plurality justices rejected Justice Rehnquist’s attempt to add 
the element of affirmatively granted procedural rights to the definition of the 
government job as property. Their reasons for doing so, however, are ques
tionable. Justices Brennan and Marshall apparently rejected definitional rea
soning altogether, relying instead on the underlying theory of property by 
arguing that a job is simply too important or weighty to be treated so cal
lously.165 In addition, they argued that the majority’s reasoning represented “a 
return, albeit in somewhat different verbal garb, to the thoroughly discredited
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distinction between rights and privileges . . . 166 There is no support for this

166. Id. at 211.
167. See notes 66-76 supra and accompanying text (discussing “right-privilege” distinction).
168. See note 74 supra (examples of earlier cases). Alternatively, one might view the earlier cases as 

not permitting substantive holes, such as denial of the right of free speech, to perforate legitimate 
property interests.

169. Eg., Vitek v. Jones, 445 U.S. 480, 490 n.6 (1980); Memphis Light, Gas & Water Div. v. Craft, 
436 U.S. 1, 11 n.ll (1978); Bishop v. Wood, 426 U.S. 341, 358-59 (1976) (White, J„ dissenting).

170. 416 U.S. at 166-67 (Powell. J., with Blackmun. J., concurring) (footnote omitted). Justice Pow
ell’s reasoning has often been cited in subsequent cases.

assertion. They overlooked the fact that the right-privilege distinction was dis
credited in the context of governmental denial of recognized substantive rights 
or freedoms contained in the Bill of Rights.167 The Court had dismissed the 
notion that benefits were privileges, carrying no constitutional significance. In 
essence, these earlier cases had more to do with liberty interests than with any 
concept of property.168 In any event, Arnett did not involve the denial of any 
substantive constitutional right; it involved only a procedural right to due pro
cess. By permitting such procedural holes to stand, Justice Rehnquist did not 
suggest that government benefits had somehow reverted to the status of mere 
privileges or gratuities. Instead, he reemphasized that the precise nature of the 
property “trigger” would be of key importance in cases involving the due pro
cess clause.

Justice Powell’s attack on the plurality went more directly to Justice Rehn
quist’s use of the definitional technique:169

The plurality opinion evidently reasons that the nature of appellee’s 
interest in continued federal employment is necessarily defined and 
limited by the statutory procedures for discharge and that the consti
tutional guarantee of procedural due process accords to appellee no 
procedural protections against arbitrary or erroneous discharge other 
than those expressly provided in the statute. The plurality would 
thus conclude that the statute governing federal employment deter
mines not only the nature of appellee’s property interest, but also the 
extent of the procedural protections to which he may lay claim. It 
seems to me that this approach is incompatible with the principles 
laid down in Roth and Sindermann. Indeed, it would lead directly to 
the conclusion that whatever the nature of an individual’s statutorily 
created property interest, deprivation of that interest could be accom
plished without notice or a hearing at any time. This view miscon
ceives the origin of the right to procedural due process. That right is 
conferred, not by legislative grace, but by constitutional guarantee. 
While the legislature may elect not to confer a property interest in 
federal employment, it may not constitutionally authorize the depri
vation of such an interest, once conferred, without appropriate proce
dural safeguards.170 *

Justice Powell, however, misconceived the plurality’s reasoning. The plural
ity did not, as he stated, determine the nature of an employee’s interest as well 
as the “extent of the procedural protections.” Rather, the plurality opinion is 
more accurately summarized in Justice Powell’s first sentence: Justice Rehn
quist subsumed the procedural issues within the property issue. In other 
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words, the nature of Kennedy’s job—its complete description—includes its 
procedural aspects. As Justice Powell stated, the plurality’s reasoning decides 
two issues at once; however, rather than being incompatible with Roth and 
Sindermann, it simply makes more explicit the definitional property analysis 
that was implicit in those cases. Moreover, Justice Powell improperly con
cluded that the plurality’s reasoning will grant the government power to de
prive an individual of a statutory interest without due process “whatever the 
nature of [the] individual’s statutorily created property interest . . . ,”171 To 
the contrary, the plurality inquired precisely into the nature of the interest. 
Apparently Justice Powell believed that the “for cause” limitation would be 
sufficient to end the property analysis, and that any approach that went on to 
include procedural aspects in that analysis would misconstrue the right to due 
process. But precisely the opposite conclusion would be more analytically ac
curate, for the right to due process is misconstrued if it is applied in the ab
sence of a rigorous and complete property analysis. As noted in the academic 
commentary,172 the protections of due process are not free-floating rights to be 
applied whenever a court believes that government is acting too arbitrarily. 
Rather, the protections are conferred once it is established that government 
action threatens “life, liberty, or property.” Justice Rehnquist, not Justice Pow
ell. was engaged in this essential preliminary inquiry.

176. Id. at 344.
177. Id. at 343.
178. See notes 16-50 supra and accompanying text.
179. 426 U.S. at 343.
180. Id. at 347.

Two years after Arnett, a majority of the Court adopted the Arnett plural
ity’s view that defining an alleged property interest in government employment 
was a prerequisite to considering whether the theory of property supports ap
plying due process protection. In Bishop v. Wood,113 the city of Marion, North 
Carolina discharged a city police officer without a hearing, despite his classifi
cation as a permanent employee.174 The city, however, did comply with the 
minimal procedures prescribed by ordinance.175 The discharged police officer 
argued that his classification as a permanent employee under the ordinance 
created a protected property interest in his job, of which the city had deprived 
him without due process.176 In Bishop, the Arnett plurality of Justices Rehn
quist, Burger, and Stewart was joined by Justices Powell and Stevens, the latter 
having replaced Justice Douglas on the Court. The newest Justice wrote the 
opinion for the Court, stating the issue squarely as “whether the petitioner’s 
employment status was a property interest protected by the Due Process 
Clause of the Fourteenth Amendment . . . ,”177 The statement of the issue 
went a step beyond Arnett and deeper into the analytic technique described 
earlier.178 Justice Stevens did not examine whether the government’s action 
infringed on a conceded property interest, but questioned whether the interest 
was property at all.179 He concluded that it was not.180

171. Id.
172. See note 72 supra.
173. 426 U.S. 341 (1976).
174. Id. at 343.
175. Id. at 347. The city complied with the ordinance’s requirements that it inform an employee of 

the reasons for his discharge and that it give these reasons in writing upon an employee’s request. Id. at
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Relying on a federal district court’s interpretation of the city ordinance,181 
Justice Stevens construed the ordinance “as granting no right to continued em
ployment but merely conditioning an employee’s removal on compliance with 
certain specified procedures . . . ,”182 Thus, because the government as a mat
ter of law could discharge police officer Bishop at whim as long as it followed 
certain minimal procedures, his precarious status failed to generate the legiti
mate expectation that would support a property interest. Accordingly, Justice 
Stevens distinguished the reasoning of the six non-plurality Justices in Arnett 
as inapplicable because in Arnett the employee had a contractual right to dis
missal for cause, and thus a property interest of some sort.183 The petitioner in 
Bishop lacked this element.184

181. Id. at 345-46 & nn.8-9.
182. Id. at 345.
183. Id. at 345 n.8.
184. Id.
185. The “who” dimension of property is relevant to Justice Stevens’ argument here Justice Stevens 

argued that as against the government the job was outside the property set. As against some third party 
who causes Bishop to lose his job, however, the job could be considered property to the extent that it 
would form the basis for a cause of action against that party for interference. Even if the property label 
is applied to the job in this context, the measure of damages for its loss might be rather low considering 
the precarious nature of this discretionary employment status.

186. 426 U.S. at 344.
187. See diagram accompanying note 20 supra.
188. 426 U.S. at 353 (Brennan, J., with Marshall, J., dissenting); id. at 355-57 (White. J., with Bren

nan, Marshall & Blackmun, JJ., dissenting); id. at 361 (Blackmun, J., with Brennan, J., dissenting).

In terms of analogies developed earlier, Justice Stevens seems to have ar
gued that Bishop’s job did not even rise to the level of a defeasible fee (or 
Swiss cheese). His job was not something that, despite its limitations, usually 
would be described as being within the set labeled “property.” In Bishop the 
presumption became quite the opposite. Because the job lacked the “for 
cause” termination requirement that the Court had found to be critical in ear
lier cases, it was an interest with such significant holes as to be generally con
sidered outside the property set unless Bishop could demonstrate reasons for 
extending the set to include his job.185

Such reasons could be of two basic types. First, Bishop could argue that 
some other definitional element of his job description was more significant 
than the absence of the good cause requirement (as a hypothetical example, 
that he had the right in this jurisdiction to sell his job to someone else). Second, 
he could argue that, under the circumstances, a theory or justification de
manded that the label property be conferred on his job (again, hypothetically, 
that economic efficiency would suffer greatly if his job were not so considered). 
Bishop, however, made neither of these arguments. He did not bring any spe
cial characteristic of his job to the Court’s attention. Further, although Bishop 
raised the reliance and expectation theory,186 Justice Stevens seemed to con
clude that this theory required the “for cause” requirement and was thus insuf
ficient by itself to move Bishop’s job from Point D to Point B in Figure 2 
above.187

The dissents in Bishop were predictably vigorous. Each of the dissenters 
rejected the majority’s reading of, and deference to, the lower court’s interpre
tation of the local ordinance describing the job.188 They all believed that the 
“for cause” termination requirement was present, and thus that the job fell 
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within the Roth description of a legitimate property interest.189 Justice White’s 
dissent in particular stressed that the non-plurality opinions in Arnett still rep
resented tne prevailing view on this issue, and that the attempt to redefine a 
job by reference to the stated procedures for its termination was impermissi
ble.190 Nonetheless, because the majority in Bishop determined that the “for 
cause” element was not present in the ordinance, and, therefore, that Bishop 
did not have a property interest in his job, the dissents’ reliance on Roth and 
the non-plurality opinions in Arnett was inappropriate. Such reliance subjects 
the Bishop dissents to the same criticisms that we made of these earlier 
opinions.191

189. Note 188 supra.
190. 426 U.S. at 360 (White, J., with Brennan, Marshall & Blackman, JJ., dissenting).
191. See notes 159-72 supra and accompanying text.
192. 426 U.S. at 353 (Brennan, J„ with Marshall, J., dissenting).
193. Id. at 353-54 (footnote omitted). Justice Brennan argued that the Court should remand the case 

to the district court to resolve these factual issues. Id. at 354.
194. Justice Brennan appears to be making an analogous argument to that used by Justice Douglas 

in several of his earlier dissents, especially those in Board of Regents v. Roth, 408 U.S. 564. 579-87 
(1972) (Douglas, J., dissenting) and Arnett v. Kennedy, 416 U.S. 134, 203-06 (1974) (Douglas, J . dis
senting). The argument is that these cases implicate substantial liberty interests either because govern
ment has damaged the individual's reputation or because the termination is in effect an attempt to 
silence the individual in violation of tne first amendment. Underlying the constitutional sense of the 
term property for these justices is the theory that government-created benefits must be property in order 
to protect liberty interests. The failure to grant property status to these interests will have a substantial 
chilling effect on the exercise of first amendment freedoms. Therefore, the individual’s “reliance and 
expectation” concerning the interest is, at its foundation, an expectation concerning constitutional 
rights, rather than an expectation concerning the institution of private property. This leads to the con
clusion that an interest will be considered property under specific circumstances when to do so would 
further some other important constitutional right.

Justice Brennan’s dissenting opinion, however, raised two new points that 
merit attention. First, he argued that even if the majority’s interpretation of 
the ordinance were accepted, and the “for cause” limitation were found to be 
absent, this should not end the inquiry.192 Instead, he argued that since the 
theory of property endorsed in Roth is the true federal issue involved, it can be 
used to fill this definitional gap:

[B]efore a state law is definitively construed as not securing a “prop
erty” interest, the relevant inquiry is whether it was objectively rea
sonable for the employee to believe he could rely on continued 
employment. ... At a minimum, this would require in this case an 
analysis of the common practices utilized and the expectations gener
ated by respondents, and the manner in which the local ordinance 
would reasonably be read by respondents’ employees.193

The obvious question left unanswered by Justice Brennan, however, is why 
evidence concerning an employee’s expectation is more important constitu
tionally than the state’s ability to structure as it sees fit the jobs it offers to the 
public. Specifically, why is the detailed job description relegated to secondary 
importance in attempting to infuse meaning to the term property in the due 
process clause? Clearly, Justice Brennan must have had an underlying reason 
for assigning preeminence to the superficial reliance and expectation theory; 
possibly the explanation lies in the importance he placed on the concept of 
liberty.194 Justice Brennan never articulated this fundamental justification, 
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however, and perhaps this failure explains why only one other member of the 
Court joined his dissent.

Secondly, Justice Brennan stated his concern that, as a result of the major
ity’s reasoning, “a State may now avoid all due process safeguards attendant 
upon the loss of even the necessities of life . . . merely by labeling them as not 
constituting property.”195 Unfortunately, Justice Brennan badly misappre
hended the majority’s reasoning. The majority did not cede to government the 
ability to define, and the responsibility for defining, the concept of property 
itself. Even after Bishop courts still retain the authority to determine which 
attributes of a thing make it a property interest—as, for example, whether a 
showing of cause is a necessary ingredient for finding a job to be property.196 
Thus, tne government could not, as Justice Brennan seemed to believe, entice 
an individual to enter its employ by guaranteeing not to fire him except for 
cause and then block judicial scrutiny of its subsequent actions by expressly 
stating that the job does not constitute property. Under Bishop, courts can still 
ignore conclusory labels and examine the substance of any employment situa
tion. It was precisely that substance, however, which the majority found lack
ing in this case.

195 426 U.S. at 353 n.4.
196. Indeed, in a later case the Court stated that “although the underlying substantive interest is 

created by ‘an independent source such as state law,’ federal constitutional law determines whether that 
interest rises to the level of a ‘legitimate claim of entitlement' protected by the Due Process Clause.” 
Memphis Light, Gas & Water Div. v. Craft, 436 U.S. 1, 9 (1978) (quoting Board of Regents v. Roth. 408 
U.S. 564, 577 (1972)).

197. Monaghan, supra note 15.
198. Id. at 440.
199. Id.
200. Id.
201. There is a second, even more fundamental problem with Monaghan’s example. Monaghan’s 

Academic commentary shares Justice Brennan’s confusion. For example, 
Professor Henry Monaghan197 correctly chided the Court for intimating in 
Bishop that the “sufficiency of the claim of entitlement must be decided by 
reference to state law.”198 As Monaghan observed, “[t]he nature and character 
of the entitlement is surely ‘decided by reference to state law,’ but not its ‘suffi
ciency’ to constitute a ‘legitimate’ entitlement and therefore ‘property’ in the 
constitutional sense.”199 But Professor Monaghan erred in believing that the 
Court had actually conceded this much authority to state law. Rather, the 
Court’s approach still requires courts to determine the “sufficiency” of any in
terest. Monaghan’s confusion over the Court’s approach is underscored by the 
example he used to disclose the weakness in the majority’s reasoning:

Suppose that a state motor vehicle statute invested automobiles with 
all the attributes of property as that term is generally understood, but 
also provided that no person who bought a car after the statute was 
passed would be deemed to have a “right to continued” ownership as 
against the state. If the state were suddenly to confiscate automobiles 
for revenue purposes, surely the Supreme Court, upon assessing the 
state law, would conclude that the owner’s interest had sufficient at
tributes of “property” at least to implicate the due process clause.200

This example, however, begs the basic question: why are these automobiles 
“surely” property?201 If everyone bought an automobile with full knowledge 
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that government might confiscate it at any time, why should we consider it 
property? As a matter of definition, key elements of control are missing as 
against the government; the thing government infringes is in fact one of the 
“holes” in the Swiss cheese that corresponds to property interests in the auto
mobile. As a matter of theory, any expectation and reliance in these 
automobiles would be nonexistent as against the government. Thus, whatever 
the basis for finding that automobiles are property, Monaghan has failed in his 
brief analysis to make out his case.

Instead, a better hypothetical example might be as follows. Assume that the 
state motor vehicle licensing law did not refer to government’s ability to confis
cate automobiles, but instead stated that henceforth automobiles would not be 
considered property in state revenue actions. Surely the mere imposition of a 
label by the state statute (that is, “non-property”) would not be binding on the 
Court; rather, the substantive property issue would remain open in individual 
cases of confiscation.

Nonetheless, the series of entitlement cases concluding with Bishop left this 
substantive issue in a tangle. The tangle resulted, at least in part, from the 
Court’s failure to recognize that the argument among its members stemmed 
from different perceptions of the importance of the definition of property rela
tive to justificatory theory. Although the theory of property was critical to the 
Court in the social security and welfare areas—the relation of things to indi
vidual expectations and reliance (and perhaps need)—the definition of prop

hypothetical example assumes away a critical distinction between automobiles and government jobs. 
Government jobs, and interests in them, do not arise until the state creates positions of employment. 
Automobiles, by contrast, are privately produced items, and interests in them are likewise a matter of 
private negotiation between manufacturers and consumers. To make these two situations comparable, 
as Monaghan’s example demands, we must assume that private rights and interests in automobiles that 
have not yet been sold do not exist unless and until the state, perhaps through its silence, permits full 
private rights of ownership to be transferred to the purchaser. Is this, however, an accurate description 
of the origin of rights under our political system and Constitution? Are all forms of property in fact 
“state-created” in the most fundamental sense? One commentator seems to believe so. See Donaldson, 
Regulation of Conduct in Relation to Land—The Need to Purge Natural Law Constraints from the Four
teenth Amendment, 16 Wm. & Mary L. Rev. 187, 190 (1974) (“property” described as “dynamic con
cept that can be changed as the public’s needs demand”).

If one were to reject the concept that all rights depend on state creation, then the actual effects of the 
government’s announcement in Monaghan’s hypothetical example might be constitutionally relevant. 
The announcement would certainly have an impact on the automobile market. Its precise impact, 
however, would be difficult to assess because this government "tax” is not a fixed amount imposed on 
an industry as a whole or on individual sales of items manufactured by some industry. Rather, the 
amount of the tax would hinge on the probability of confiscation, proving difficult to calculate and 
varying over time. If the amount of the tax were fixed, it would effectively reduce the automobile 
industry’s output and drive up prices due to lower supply. A. Alchian & W Allen, Exchange and 
Production: Competition, Coordination, and Control 278-81 (2d ed. 1977).

The increased uncertainty associated with the confiscation scheme in the hypothetical case probably 
would exaggerate this result. One might safely assume that the announcement would cause automobile 
manufacturers to lose sales and revenues; at the very least, consumers would lose the opportunity to 
buy a whole interest in a car. Although the lost opportunity might be an issue of liberty, the impact on 
supplies, prices, and revenues would be an issue of property. Yet neither issue could serve as the basis 
for a due process attack against the government in Monaghan’s example because the example involves 
the constitutionally recognized power of government to raise revenues. In other words, the govern
ment’s announcement would not raise due process clause issues because the government's action obvi
ously involves “legislative facts” of wide application that are properly the subject of legislative 
determination. K. Davis, Administrative Law Text §§ 7.03 & 7.05 (1972). Instead, the announce
ment would implicate the taking clause of the fifth amendment; specifically, the question would be 
whether government may impose the economic effects described above and yet avoid paying just com
pensation by restructuring in advance the precise property rights that individuals in fact possess.
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erty was critical in determining the contours of legitimate entitlements in the 
government employment cases. The Court, however, did not go to the extreme 
of pursuing one aspect of the property inquiry to the exclusion of the other.

Following Bishop, the Court did not begin to decide the next important se
ries of entitlement cases involving property issues until 197 9.202 Unfortunately, 
the same methodological confusion that plagued the Court in the preceding 
series has resurfaced in the more recent cases. However, because these recent 
decisions involve potential entitlements other than government employment, 
the next section will first review, for purposes of general background, the im
plications raised by the Roth-Arnett-Bishop series both for government em
ployment and for other forms of government-related wealth.

202. The Court did decide one entitlement case in 1978, Memphis Light, Gas & Water Div. v. Craft, 
436 U.S. 1 (1978), discussed in note 240 infra.

203. E.g., Glennon, supra note 15, at 359-63, 373-78; Monaghan, supra note 15, at 439-43; Tushnet, 
supra note 15, at 283-85; Van Alstyne, supra note 15, at 480-90; The Supreme Court, 1975 Term, supra 
note 15, at 92-104.

204. J. Ely, Democracy and Distrust: A Theory of Judicial Review (1980).

IV. Extending Definitional Reasoning Beyond Government 
Employment

Despite its apparent appeal, the definitional reasoning displayed in the gov
ernment employment cases, especially by Justice Rehnquist in Arnett and by 
the majority in Bishop, has met largely with skepticism among academic com
mentators.203 The prevailing reluctance to accept this reasoning seems to flow 
from its possible implications: could the preeminence of definition that now 
seems established in the employment cases take hold in other entitlement ar
eas, such as social security, welfare benefits, or the licensing of certain busi
nesses or professions? Will the Court focus on the exact language used by 
government to describe how these benefits can be terminated, thereby using a 
definitional technique to narrow significantly the scope of judicial interven
tion? Observe where Justice Rehnquist’s reasoning seems to lead: if govern
ment could offer jobs that could be terminated only “for cause” but without a 
hearing, could it not also grant licenses to practice law that were revocable on 
some arbitrary basis such as the filing of three citizens’ complaints? In other 
words, if a government job is property with “holes” in it, why not view the 
license to practice law as similarly perforated?

As this section of the article will demonstrate, however, an important differ
ence exists between these situations that should negate the concern over a 
widespread loss of due process rights. The section first discusses John Hart 
Ely’s204 approach to the due process clause that recently has gained favor pre
cisely because of this concern. It then proposes an alternative “government as 
monopolist” approach that is both more conceptually sound and more descrip
tive of the Court’s actual direction. This theory will seek to provide a justifica
tion for placing a particular interest within the definition of property in the 
constitutional context.
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A. THE DEFINITIONAL TECHNIQUE AS TOO NARROW

In reaction to the seemingly narrow and unduly technical interpretation of 
the term property best embodied in Justice Rehnquist’s plurality opinion in 
Arnett, John Hart Ely has argued that attention to the meaning of this word is 
entirely misplaced. Rather than reading the words “life,” “liberty,” and 
“property” in isolation, Ely suggests, one should read them together as a 
phrase intended by the Framers to encompass all things of significance to any 
citizen.205 Thus interpreted, the due process clause provides that whenever 
government deprives a citizen of anything of significance, it may not act arbi
trarily, but must instead extend to all citizens the procedural protection that is 
due. Ely’s criticism of the Court’s present approach is direct and 
uncompromising:

205. Id. at 14-19.
206. Id. at 19 (emphasis added) (footnotes omitted).

Until recently . . . [t]he phrase “life, liberty or property” was read as 
a unit and given an open-ended, functional interpretation, which 
meant that the government couldn’t seriously hurt you without due 
process of law. . . . Over the past few years, however, the Court has 
changed all that, holding that henceforth, before it can be determined 
that you are entitled to “due process” at all, and thus necessarily 
before it can be decided what process is “due,” you must show that 
what you have been deprived of amounts to a “liberty interest” or 
perhaps a “property interest.” What has ensued has been a disaster, 
in both practical and theoretical terms. Not only has the number of 
occasions on which one is entitled to any procedural protection at all 
been steadily constricted, but the Court has made itself look quite 
silly in the process—drawing distinctions it is flattering to call attenu
ated and engaging in ill-disguised premature judgments on the merits 
of the case before it.206

In fight of the foregoing discussion of the entitlement cases, the inherent 
analytical weakness of Ely’s criticism becomes readily apparent. His criticism 
suggests no more than the substitution of the phrase “seriously hurt” for the 
phrase “deprived of life, liberty, or property,” apparently in the belief that a 
different sort of analysis would result. Since he criticizes the Court for investi
gating the meaning of property too closely, he must mean that the Court 
should not give the concept of “seriously hurt” similar scrutiny; rather, the 
concept would remain open-ended and functional. But this result follows only 
if the phrase seriously hurt lacks any fixed substantive content whatsoever, for 
only then could it remain open-ended and available for use whenever a judge 
wished. On the other hand, if the phrase seriously hurt does have discoverable 
substance, then its content necessarily would develop through judicial deci
sions and the use of precedents in the same manner that the substance of “life, 
liberty, or property” has developed. As a consequence of this case-by-case 
approach and the resulting formulation of some operative meaning to the term 
seriously hurt, distinctions, attenuated or otherwise, will inevitably arise.

If substituting the phrase seriously hurt prompts this chain of events—and 
there is no apparent reason why it would not—then the inquiry has turned full 
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circle. The analysis would raise the same sort of questions previously raised 
about property: what is the definition of “seriously hurt”? How would we 
distinguish the class or set of circumstances that are entitled to this label from 
those that are not? And why do we use this phrase rather than one which is 
more restrictive, such as “extremely seriously hurt,” or less restrictive, such as 
“slightly hurt”? That is, what is the justificatory theory for Ely’s substitute 
phrase?

This analysis indicates that Ely’s objection to the Court’s treatment of “life, 
liberty, or property” is based on an apparent belief that the Court should not 
engage in a definitional exercise at all. In effect, he argues that the purpose of 
the due process clause is to protect citizens from government arbitrariness, 
and. therefore, that these terms should relate solely to that justification. Ely 
fails, however, to develop this argument fully. He recognizes by his use of the 
phrase seriously hurt the need for a trigger mechanism that must precede any 
due process inquiry. Yet if arbitrariness is the evil to avoid, why have any 
preliminary obstacle to judicial scrutiny, much less the one he has rather casu
ally identified?

If a preliminary showing is necessary to the due process inquiry, then Ely’s 
criticism of the Court’s reasoning is not fundamental and damaging. Rather, it 
is merely an argument that the Court has been unduly narrow in its approach 
to the terms of the due process clause by not giving enough weight to its pur
pose and therefore to the theory behind its constituent terms. This is an argu
ment over ultimate substance, not logic and analytic technique as Ely seems to 
believe. To illustrate this point, one need turn only to Ely’s own use of the 
Court’s reasoning, which he depicts as circular and vacuous:

It turns out, you see, that whether it’s a property interest is a function 
of whether you’re entitled to it, which means the Court has to decide 
whether you’re entitled to it before it can decide whether you get a 
hearing on the question whether you’re entitled to it.207

207. Id. (parentheses and footnote omitted).
208. Id.

Ely’s suggested alternative, however, does not eradicate this circularity, but fits 
right into it:

It turns out, you see, that whether [you’ve been seriously hurt] is a 
function of whether [your situation falls within the definition the 
courts develop of the phrase “seriously hurt”] which means the Court 
has to decide whether [you’ve been seriously hurt (again, whether you 
meet the definitional standard)] before it can decide whether you get 
a hearing on the question whether [you’ve been seriously hurt. ]208

In other words, the circularity Ely condemns is inherent in the structure of the 
due process clause itself, unless one is willing to ignore the trigger phrase “life, 
liberty, or property” entirely. Since Ely does not seem willing to go this far, he 
apparently seeks only to reduce the impact of this circularity through a theo
retical approach that expands the words of the trigger to a limitless, and poten
tially meaningless, phrase.

On the other hand, the urge to transform the trigger mechanism of the due 
process clause from an obstacle into an irrelevancy is neither illogical nor irra
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tional; instead, it reflects a deeper issue. Inherent in Ely’s argument is the be
lief that in the constitutional context there is some inevitable overlap in the 
concepts of property and due process. Consequently, if the latter issue will 
trouble the Court anyway, energy expended on the former might not be partic
ularly worthwhile. Unfortunately, Ely does not develop this intuition, but it is 
one to which this article will give careful consideration. The challenge is this: 
is there a principled and consistent method by which this intuitive belief in 
some degree of imbrication of the trigger mechanism and the ultimate issue in 
the due process clause can be disclosed and utilized to prevent the trigger 
mechanism from becoming either a formalistic, technical obstacle or a limitless 
irrelevancy in constitutional analysis?

b. government as monopolist

There is an alternative approach that is more conceptually sound and, in
deed, more descriptive of the Court’s actual attitude and direction in the enti
tlement cases. Moreover, consistent with the method of analysis developed in 
this article, the alternative, on the one hand, will share with Ely’s approach a 
foundation in a theory of the due process clause as a unified whole and, on the 
other hand, will exhibit a sensitivity to the role in legal analysis that must 
inevitably be played by more objective definitional exercises. The discussion 
will begin by focusing on the theoretical justification for the concept of due 
process, not its definitional detail.209

209. For a more extensive discussion of the theory and definition of due process, see notes 379-99 
infra and accompanying text.

210. For example, in Betts v. Brady, 316 U.S. 455 (1942), overruled on other grounds. Gideon v. 
Wainwright, 372 U.S. 335 (1963), the Court noted, in language that would often be quoted in various 
formulations in the future, that the phrase due process of law is meant to protect against “a denial of 
fundamental fairness, shocking to the universal sense of justice . . . ."316 U.S. at 462; see also Joint 
Anti-Facist Refugee Comm. v. McGrath, 341 U.S. 123, 162 (1951) (Frankfurter, J„ concurring) (due 
process represents profound attitude of fairness particularly between government and individual); L. 
Tribe, supra note 15, at 507 (“until very recently 'fairness,' necessity, and privileges long recognized at 
common law as essential to the orderly pursuit of happiness by free men, were the mixed underpinnings 
of the Court’s decisions on procedural safeguards”).

211. The procedural safeguards of the due process clauses “have their historical origins in the notion 
that conditions of personal freedom can be preserved only when there is some institutional check on 
arbitrary government action.” L. Tribe, supra note 15, at 501 (footnote omitted).

212. Other effective constraints are, for example, the barrier of physical impossibility (for example, 
one cannot blame the absence of government-sponsored tourist excursions to the moon on some consti
tutional prohibition) and the fetters of morality (for example, one hopes that the relative infrequency of 
presidential abuse of the power of office is due at least in part to extra-legal limitations).

“Choice” as a Constraint on Government. An essential predicate of the
due process clause is the requirement of “fairness” when government deals 
with individuals.210 Thus, the theoretical justification for procedural protec
tions is their ability to act as a constraint on the actions of government,211 
counterbalancing the inordinate power government wields over individuals. 
In this way, the due process clause is one form of constraint on arbitrary gov
ernment actions. But constraints, counterbalance, and consequent protection 
for individuals come in many forms and from many sources. The most impor
tant external constraint for our purposes is the general effect that marketplace 
competition has on government behavior and individual choice.212
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If the Constitution is only one (albeit rather important) source of constraints 
on government arbitrariness, and if the “constraint” concept is the underlying 
theoretical foundation for the due process clause, then the following conclu
sion obtains: within the broad spectrum of interaction between government 
and individuals to which the due process clause might apply, there will be a set 
of cases in which government arbitrariness should be constitutionally permissi
ble because some other effective, extra-constitutional constraint operates on 
government to make the protection of due process unnecessary. In these cases, 
such a constraint already has established the requisite balance between govern
ment and the individual that procedural protections would have achieved 
otherwise. If one relates this theory to the concept of property, our primary 
focus, the assertion is that the government may riddle some forms of govern
ment largess held by individuals with as many procedural holes as it likes be
cause a constraint other than the due process clause is operating as a substitute 
guarantee against the excesses of government.

Decisions like Roth, Arnett, and Bishop, suggest that a set of cases does exist 
in which government may be “permissibly arbitrary.” Unfortunately, the 
Court has never identified precisely the extra-constitutional constraint that cre
ates and justifies this dichotomy among due process cases. As this section of 
the article will demonstrate, however, the Court has implicitly recognized and 
utilized variations of the extra-constitutional constraints on many occasions. 
That constraint—namely, the existence of individual choice—must now be de
scribed in detail and its implications examined.

To develop the significance of this rather rudimentary variable, it is easiest 
to begin with the most obvious procedural protection in the most obvious ap
plication of the due process clause: the right of an individual accused of crime 
to a trial that will establish whether the government can sentence him to 
prison. If government incarcerated this individual without a trial, surely this 
action would be labeled unfair. If, however, an alleged criminal chooses to 
plead guilty in order to avoid trial,213 and the government then sends him to 
prison, surely this action would not be labeled unfair. Clearly, then, the actual 
procedure—the trial before incarceration—is not the focus of the due process 
protection to which this individual is entitled. Rather, the critical factor here is 
individual choice: a trial-less process is nevertheless “due,” or sufficient, pro
cess in these circumstances because the individual freely chose to be treated in 
such a manner.

213. It is a well-settled constitutional principle that only in rare circumstances will anyone be forced 
to accept procedural protections that he knowingly and voluntarily waives The Supreme Court has 
held on numerous occasions that individuals can waive constitutionally required protections. See. e.g., 
Schneckloth v. Bustamonte, 412 U.S. 218, 243 (1973) (consent to warrantless search); D.H. Overmyer 
Co. v. Frick Co., 405 U.S 174. 187 (1972) (waiver of rights to prejudgment notice and hearing in 
commercial context); McMann v. Richardson, 397 U.S. 759, 771 (1970) (waiver of right to challenge 
involuntary confession).

214. Although a monopoly is technically distinguishable from a monopsony, which involves a lack 
of competition among buyers, see A. Alchian & W. Allen, supra note 201, at 409, the term monopoly 
is used here, for purposes of simplicity, to include both situations.

The relationship between choice and fairness suggests that when govern
ment acts as a “monopolist”214—that is, when an individual has no choice but 
to deal with government, as in the case of arrest and imprisonment—then the 
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due process constraint is properly applied to balance the power of government 
over the individual’s life.215 When the individual is not forced to deal with 
government, however, but chooses to do so freely and voluntarily, the constitu
tional protection of due process is misplaced. In this case, the “market” cre
ated by existing alternatives to the government’s offer already has established 
the balance between government and the individual. When the requirements 
of due process are superimposed automatically on the transaction despite the 
existence of choice, they become an unnecessary appendage—a transaction 
cost216—to the negotiation between the individual and government over the 
interest involved.

215. The “government as monopolist” theory bears some resemblance to Charles Reich's theory of 
government largess. Reich, supra note 93; see text accompanying notes 92-99 supra (discussing Reich’s 
theory of government largess as property). Although this article emphasizes the factor of individual 
choice rather than the “importance” to the individual of government largess, which was Professor 
Reich’s focus, nonetheless the two theories share a common concern with individual autonomy

216. Economists employ the term "transaction costs” to indicate “real resources employed in bar
gaining, getting information, and formalizing and enforcing agreements—costs that interfere with the 
working of competitive markets.” W. Hirsch, Law and Economics: An Introductory Analysis 5 
(1979); see R Posner, supra note 57, at 30 (transaction cost is “the cost of effecting a transfer of 
rights”). Thus, to the extent that some aspect of an employment agreement cannot be the subject of 
negotiation (e g., the super-imposition of due process), there is an interference with the employment 
market and an imposition of an extra cost on the parties. Of course, there may be sound reasons, some 
of them clearly economic in nature, for making some things “inalienable” or non-negotiable, see Cala- 
bresi & Melamed, supra note 57, at 1111-15 (economic efficiency sometimes promoted by limitations on 
alienability as when transaction creates significant externalities or moralisms), but the Court has never 
suggested reasons for imposing due process in the employment context. See generally Demsetz, Some 
Aspects of Property Rights, 9 J .L. & Econ. 61, 64-67 (1966) (discussing transaction costs in relation to 
voluntary exchange of property rights).

This “choice” or “government as monopolist” theory of the due process 
clause is the combined result of due process and a definition of property. Due 
process as a balancing constraint on government unfairness recognizes other 
constraints as adequate substitutes for procedural protections, whereas a defi
nition of property—as a solid with holes in it—permits a detailed investigation 
of various holes. This combination serves the limited purpose of dividing all 
interactions between government and individuals into two broad sets: one, la
beled “permissible arbitrariness,” in which due process does not apply and 
procedural holes of any sort are permissible; and, the other, labeled “govern
ment as monopolist,” in which the Constitution mandates some sort of due 
process, and correspondingly some procedural holes are impermissible.

The actual application of this theory raises a number of questions, all of 
which must be addressed if the theory is to prove at all useful. First, in which 
of the two broad sets above do the entitlement cases belong, and why? Second, 
when is government a monopolist such that the market constraint of choice is 
effectively absent? Third, when the government is not a monopolist, precisely 
what is government permitted to do? Are there any substantive limitations on 
government, and, if so, upon what are they based? Fourth, does the value or 
importance of the interest involved have an impact on the monopolist analy
sis? And fifth, what standards does this theory propose in those situations of 
government monopoly in which the Constitution mandates procedural protec
tions of some degree?
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“Choice" and the Entitlement Cases. Based on this factor of individual
choice, cases involving government employment—such as Roth, Bishop, and 
Arnett—and potentially other contractual relations would seem to fall gener
ally into the permissible arbitrariness, not the due process, set. Government is 
rarely a monopolist in these contractual situations, as either the only available 
employer or the only supplier or purchaser of a particular item. Because indi
viduals may choose whether to contract with government or with another em
ployer, supplier, or buyer, government should be free to structure its 
employment contracts and other contracts as would any other member of the 
relevant market. For example, once an individual voluntarily accepts a job 
that has less than full due process protections for termination, then the individ
ual has indeed taken “the bitter with the sweet’’217 and should not be able to 
base a cause of action on the inadequacy of these protections.

217. Arnett v. Kennedy, 416 U.S. 134, 154 (1974) (phrase used by Justice Rehnquist to underscore 
concept that those accepting benefits conferred by statute must also accept its procedural limitations).

218. Similarly, the monopolist analysis supports the controversial decision in Bell v. Burson, 402 
U.S. 535 (1971), that the suspension of a driver’s license merits the protection of due process. The 
stronger rationale for including this case in the due process set is the state’s monopoly over the right to 
use public highways, rather than some general assumption concerning the importance of these licenses 
to individuals.

219. 397 U.S. 254, 264 (1970) (requiring evidentiary hearing before termination of welfare benefits).
220. Unemployment compensation is somewhat more problematical. The assumption underlying 

these payments is that the individual has no viable alternative for subsistence; if that assumption con
trols, then unemployment benefits properly belong in the due process set. There are at least two 
problems with unemployment compensation in this context. First, if "need” is assumed to be the basic

Before examining the government employment cases in detail, it is impor
tant to contrast government employment to nearly all other entitlement situa
tions in which government is a monopolist. Consider, for example, the 
situation in which government has declared itself the only lawful licensor of 
those who wish to practice law or medicine. Because government has seized 
this power, it should also “take the bitter with the sweet” and recognize that it 
must act fairly—with due process of some sort—toward all those it has forced 
to deal with it.218 219 If, however, government were not the only available licens
ing authority and a doctor, for example, could choose to be licensed by the 
government or by a medical certification service or by a large department 
store, then government should be permitted to share in the benefits and suffer 
the burdens of this marketplace. In other words, government, like any private 
licensing authority, should be able to withhold from its licenses as many due 
process guarantees as the market will permit. Since the due process provided 
by a particular licensing authority would be one factor that any potential licen
see would consider when choosing a licensor, a total denial of due process 
protections would soon leave the government with very little licensing 
business.

Welfare benefits cases, like professional licenses cases, should fall in the due 
process set, just as the Court concluded in Goldberg v. Kelly.™ Although the 
government has not decreed itself the only dispenser of various forms of char
ity, nevertheless most welfare recipients would appear to have no viable alter
native to which they could turn for subsistence. Consequently, their position is 
probably best seen as one of forced association automatically attended by 
some degree of procedural protection.220
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Similarly, the Court properly recognized in Flemming v. Nestor22' that social 
security benefits require the protection of due process.* 222 Although no govern
ment monopoly exists in retirement pensions, nonetheless individual workers 
covered by the federal social security scheme have no choice but to participate 
in and contribute to the system. Thus, the Court’s intuitive sense that social 
security benefits were of “sufficient substance”223 to merit due process protec
tion, and its conclusion that government nevertheless properly retained a great 
deal of flexibility in administering the program,224 were quite correct, but not 
for the reasons it articulated.

theory behind these payments, such need is difficult to prove as an empirical fact. One can argue that 
there are numerous jobs available, but the unemployed worker would consider many of these undesir
able for various reasons. Therefore, a government monopoly in this situation can only arise if the 
concept of undesirable employment options is interpreted broadly.

Second, other assumptions might underlie unemployment compensation, further complicating the 
analysis. For example, if such payments are viewed as a worker’s due from government for having 
been a productive member of society, then he is entitled to demand compensation whether or not he 
needs it. This entitlement is a very different sort of right indeed, and one for which the monopoly 
analysis is ill-suited. Needless to say, the one decision by the Supreme Court on this matter, Sherbert v. 
Verner, 374 U.S. 398 (1963), does not discuss these issues.

22!. 363 U.S. 603 (1960).
222. Id. at 611; see notes 78-91 supra and accompanying text (discussing Flemming v. Nestor).
223. 363 U.S. at 611.
224 Id. (due process protection for noncontractual social security benefit limited to situation “utterly 

lacking in rational justification”).
225. See R Posner, supra note 57, at 221-23 (discussing considerations in defining market). See 

generally A, Alchian & W. Allen, supra note 201, at 320-48 (discussing analytical difficulties 
presented by economic monopoly concept); R. Posner, supra, at 195-237 (discussing monopoly theory 
and constraints on participants).

226. Welfare benefits, for example, are a clear case of government monopoly when there is no pri
vate market alternative. The criminal justice system and regulated industries also are clear demonstra
tions of government monopoly, but in these situations government forbids competition with its services 
and products.

Die Definition of a Government “Monopoly. ” Because the potential use
fulness of the government as monopolist theory depends on a key issue of fac
tual detail—the presence or absence in any given situation of government 
monopoly—the underlying issue of market definition225 accordingly becomes 
quite important. Therefore, one must investigate and identify the relevant 
market in each case to determine whether the element of individual choice 
actually exists to act as an extra-legal constraint on government. In those in
stances when government clearly acts as a monopolist, either because there is 
no private market alternative or because government forbids competition with 
its services and products,226 the issue of market definition will present little 
difficulty; the immediate inquiry then will focus on the requirements of due 
process. In other instances, however, the presence or absence of a government 
monopoly is not so obvious, and therefore a more precise method is needed to 
ascertain its existence. Although it is a task of some difficulty and complexity, 
devising such a method is necessary to realize the unique benefit of the govern
ment as monopolist theory, which is to identify the permissible arbitrariness 
set of cases that do not mandate procedural protections. The attempt here will 
be to sketch the outlines of such a method.

Identifying the presence or absence of a government monopoly in any mar
ket requires sensitivity to two primary factors: (1) the kind and degree of com
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petition between government and the private sector, and (2) the kind and 
degree of competition between and among governments themselves. The first 
factor mainly concerns issues of product substitution,227 and of the existence of 
a government monopoly in a particular market. When government in the ag
gregate does monopolize some unique item vis-a-vis the private sector, the sec
ond factor poses the further question whether individual governments might 
offer equivalent forms of the same item, thus establishing a government mar
ket in the item and preserving the critical element of individual choice.

227. See A. Alchian & W. Allen, supra note 201, at 293-95 (product differentiation, usually by 
brand name, influential in shaping consumer preference for substitute products); R. Posner, supra note 
57, at 221-23 (when acceptable substitute available, slight price increases drive consumers to substitute).

Analysis of the first factor is complex and can lead to varying conclusions in 
varying circumstances even when the same item is involved. Consider, for ex
ample, government control over some tangible good, such as aluminum. If 
government were to become the sole owner and supplier of aluminum ore, 
could it then insist that all sales contracts for aluminum contain a clause per
mitting it to revoke the contract for no reason whenever it wished? The answer 
depends on whether a consumer chooses to purchase and use aluminum in
stead of other commodities that are substitutes for the intended use. If so, the 
consumer arguably would enter the contract at his (procedural) peril. In other 
words, government’s monopoly over aluminum is not a monopoly over the 
true market involved because of the availability of comparable materials; thus, 
the element of individual choice as a market constraint on government arbi
trariness still would be present. On the other hand, if aluminum were the only 
commodity fit for the intended use, the opposite conclusion obtains. Govern
ment should not be able to take advantage of its true monopoly position by 
arbitrarily revoking a contract; rather, because individual choice as a market 
constraint is absent, some procedural protection is necessary.

Applying this analysis to the labor market—the one broad area of the econ
omy in which government consistently competes with the private sector—leads 
to more complex factual determinations. Again, the key is to determine 
whether, in various positions and circumstances of employment, the individual 
has any choice. In some employment areas, government enjoys a monopoly 
position either by restricting entry into a profession, as with lawyers and doc
tors, or by establishing itself as the only legitimate employer, as with air traffic 
controllers and prosecutors. When dealing with the individuals employed in 
these areas, government should be constrained. On the other hand, in those 
areas where the private sector offers alternative equivalent employment, as 
with clerk-typists or truck drivers, government should be able to be as arbi
trary as economic feasibility permits.

For example, government should not be able to establish arbitrary rules for 
revoking a license just because a doctor could make a living alternatively as a 
chef or used-car salesman. Instead, the fundamental issue of individual choice 
narrows the inquiry to those jobs within a particular career field and forces an 
examination of government’s position in that field. The definition of these 
career fields and their significance for the monopolist theory would then coin
cide: a government monopoly that requires invoking the due process clause 
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would arise when the “second best”228 job choice available to the individual 
outside government employment inevitably involves significantly different job 
skills or significantly lower wages.229 The situation of air traffic controllers is a 
good example; outside of government employment, no other similar job in the 
career field exists.230

This analysis is useful in reexamining the government employment cases 
discussed earlier. Such a reexamination clearly confirms the correctness of the 
majority decision in Roth and the plurality opinion in Arnett since college 
professors and non-specialized civil servants have available alternative mar
kets for their skills that do not require them to move out of their respective 
career fields. On the other hand, the conclusion reached by the Bishop major-

228. This description of the "second best” job alternative is totally unrelated to the concept in wel
fare economics of the "second best" policy to choose when pure and perfect competition cannot be 
achieved in the relevant market and, therefore, there is no “first best.” See Scherer, The Welfare Eco
nomics of Competition and Monopoly, in Industrial Market Structure and Economic Perform
ance 8 (1970). excerpted in B. Ackerman, Economic Foundations of Property Law 53 (1975) 
(discussing theory of “second best”). By contrast, in the government employment context, the “second 
best" job available to an individual relates to the concept of “choice" and, more specifically, to the 
concept of "bargaining power”:

Restrictions on market competition are often advocated to protect employees from the em
ployer's presumed superior bargaining power. . . . Any employee can get a salary that is at 
least as high as his services are worth to some other employer. . . . “Bargaining power” is the 
highest alternative salary one can get from other jobs.

It has been said that the employer who loses an employee loses only one employee, while 
the employee loses his entire income. In fact, the employee does not lose his entire income; he 
loses any premium he was getting in his former job over his perceived next-best alternative, 
plus the costs of moving and job exploration.

A. Alchian & W. Allen, supra note 201, at 396.
The monopolist theory discussed in the text, then, applies to those situations in which a significant 

aspect of bargaining power—competition among employers for a particular job skill—is absent. In 
those situations the Constitution mandates due process just as if the employees had organized for the 
purpose of demanding procedural protections. In a sense, government employees already are organ
ized vis-a-vis the government by being members of the body politic to which the Constitution applies. 
Thus, the protection of due process is a premium associated with government employment that the 
employee cannot negotiate away entirely.

229. Another potential aspect of “career field" analysis has descriptive and justificatory importance 
in a practical, rather than a legal, sense. The concepts of “career field” and “second best” job help 
explain the difference between the procedural rules deemed acceptable for the termination of a brand 
new employee and those applicable to an employee who has been working in a particular job type or 
for a particular employer for a significant period of time. With his increased investment of human 
capital in the job, the employee’s ability to shift easily to other kinds of work or to other employers 
diminishes. Thus, the element of choice becomes less and less of a constraint on the employer. Conse
quently. when that employer is government, procedural protections should fill this gap.

This application of the choice theory, however, goes too far. Although it explains the interest of 
employees in demanding these sorts of protections as they become more senior, it does not demonstrate 
any constitutional basis for such procedural protections. Arguably, due process might be required if 
government were to change the rules applicable to a job after the employee had begun to work for the 
government. But even this application of the due process clause might be unwarranted. The prospec
tive employee in a career field not involving a government monopoly should be held responsible for 
considering all aspects of the product being offered, including the possibility that a job might be 
changed at any time according to stated rules. The only exceptions should be where significant infor
mation failure renders the element of individual choice meaningless.

230. Alchian and Allen describe several other examples of “closed monopsony," in which one or a 
very few buyers of labor have closed the market to other competing buyers. A. Alchian & W. Allen, 
supra note 201 Thus, hospital interns, college and professional athletes, and military draftees exem
plify employees accepting work at below-market wages due to employers’ collusion. Id. at 410-13. 
However, none of these involve the government as employer in the manner described in the text, and 
thus might not justify invocation of due process clause protections. 
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ity requires further scrutiny. Because of government's particular relation to a 
job. some types of government employment are more analogous to professions 
requiring a license to practice than to jobs in the marketplace generally. Stated 
differently, some types of government employment might be sufficiently 
unique to give government the kind of monopoly position it holds over profes
sional licenses. Bishop’s job as a policeman is a good example. A policeman’s 
job is not unique simply because of the functions the police perform, for pri
vate protection agencies do much the same work. Rather, it is unique because 
state law gives a policeman certain immunities from liability that are not avail
able to private individuals making a citizen’s arrest.231 Thus, the loss of a job 
as a policeman might involve a move out of a relevant career field, notwith
standing the availability of similar private sector employment. If it does, then 
the majority’s conclusion in Bishop seems quite wrong: government should not 
be free to attach an arbitrary termination process to these positions such that 
they fail to rise to the level of “property.”232

231. See W. Prosser, Handbook of the Law of Torts 100 (4th ed. 1971) (private citizens liable 
for mistaken citizen’s arrest).

232. See Bishop v. Wood, 426 U.S. 341, 345 n.8 (1976) (employee has no property interest in job held 
at government's “will and pleasure”).

233. Id. at 347.

This reasoning, however, ignores a second factor that allows individual 
choice to operate as a constraint even when government in the aggregate ap
pears to assume a monopoly position in offering equivalent forms of the same 
item. Although government as a whole might have established itself as the 
only employer in certain “career fields,” nevertheless a number of govern
ments might compete with one another to hire individuals to fill positions in 
these fields. Again, the example of a policeman is illustrative. Although a po
liceman might not find a similar job in the private sector, he still has a wide 
choice among competing government employers. Cities, counties, states, and 
the federal government all compete with one another (indeed, often in the 
same local area) for qualified individuals to perform law enforcement func
tions. Thus, the element of individual choice survives, despite a government 
monopoly in the aggregate: the description that any government attaches to 
the job it offers will influence its competitive position in the market for the 
available labor force. Consequently, the Bishop majority’s implicit conclusion 
that there should be no constitutional impediment to the structuring by a local 
government of the job of policeman233 is precisely correct.

The reference above to the available labor force suggests that the monopoly 
analysis presents at least one more layer of complexity. To be truly complete, 
the monopoly theory must also take into account the impact of geography on 
individual decisionmaking. For some types of employment there is a national 
market; for others, however, there are regional or perhaps only local markets. 
For some types of work and levels of salary individuals would be willing to 
move great distances, whereas for other types they would not, preferring in
stead to leave the career field if necessary. For this reason, the relevant market 
in a truly exacting analysis of competition between government and the private 
sector or of competition among governments individually might vary with 
each type of job. Consequently, when examining the ability of government to 
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force an employee to accept procedural holes as a part of his job, one must 
conduct the inquiry meticulously on a case-by-case basis.

The Limits of Arbitrariness. Even in the permissible arbitrariness set
identified by the monopolist theory, government should be able to act arbitrar
ily only in the sense ofprocedural, not substantive rights. Although the distinc
tion between procedural and substantive rights is somewhat ambiguous,234 it 
does not reintroduce the murkiness inherent in the reliance and expectation 
test that the monopolist theory is meant to avoid. Even when government op
erates as a member of a free and competitive market, it continues to be bound 
by the substantive rights specified in other parts of the Constitution, primarily 
the Bill of Rights. As the Court has noted in the past, these rights are liberty 
interests protected by the due process clause, rather than property interests.235 
This reasoning does not conflict with the majority opinions in Roth and Bishop 
and the plurality opinion in Arnett, for none of these suggests that an employee 
could waive anything other than procedural protections. None of these cases 
represents a resurrection of the true right-privilege distinction that would per
mit the employee to agree to waive, as a condition of his employment, substan
tive constitutional freedoms, such as the right of free speech. In a sense, these 
specified, substantive constitutional rights are a cost associated with govern
ment employment that cannot be the subject of negotiation and avoidance.

234. The difference between procedure and substance has long plagued the Court since its determi
nation in Erie R R Co. v. Tompkins, 304 U.S. 64 (1938), that with respect to diversity actions in federal 
courts, state law would control matters of substance, whereas federal law would govern issues of proce
dure. Id. at 78-80; see Hanna v. Plumer, 380 U.S. 460, 471 (1965) (line between substance and proce
dure shifts as legal context varies; federal law controls adjudication of Federal Rules of Civil 
Procedure); Guaranty Trust Co. v. York, 326 U.S. 99, 108-10 (1945) (substance and procedure imply 
different variables depending on specific application; state law controls effect given statute of 
limitations).

235. See notes 74-75 supra (cases recognizing liberty interests as including Bill of Rights).
236. A monopoly “rent” is the premium the monopolist can extract from customers that it would not 

be able to obtain in a competitive market. See A. Alchian & W Allen, supra note 201. at 336-37 
(discussing creation of closed-monopoly rents and resulting artificial increase in profits through re
stricted output).

237. See notes 379-99 infra and accompanying text (discussing definition and theory of due process).

By the same token, however, procedural protections themselves become sub
stantive, non-negotiable rights when government becomes a monopolist and 
the constraint of individual choice is lost. Since meaningful negotiation be
tween the individual and government is impossible in a government monop
oly, government must be deprived of the opportunity to exploit its 
advantageous position and to exact “rents”236 in the form of eliminating all 
procedural protections. It does not follow, however, that government monop
oly always demands a full panoply of procedural protections. Rather, the find
ing of a government monopoly simply establishes due process as the relevant 
inquiry. Once this is established, the amount and kind of due process constitu
tionally required in any given situation will be a function both of the objective 
definitional content of that phrase and of the normative theoretical basis or 
bases for requiring procedural protections.237
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The Monopolist Theory and the Importance of Government Largess. As
previously discussed, the government as monopolist theory essentially divides 
all interactions between government and the individual into two broad sets— 
permissible arbitrariness and due process. In determining the set into which 
the particular matter should belong, however, the theory does not consider as a 
relevant factor the relative value or importance to the individual or govern
ment of the subject matter of that interaction. There are two reasons for this. 
First, the precise value or importance of a thing is a controversial matter of 
normative measurement, with a wide range of possible scales: economic effi
ciency, moral worthiness, and psychological importance, among others. Un
fortunately, at this more factual, objective stage of analysis, there is no 
meaningful or consistent way of selecting the appropriate type of measure
ment. Second, and more fundamentally, even if the proper scale for measuring 
this factor could be agreed upon, the question still remains whether govern
ment enjoys the advantage of monopoly position; if it does not but is simply 
one of several entities in a market that gives the individual the ability to choose 
whether or not to deal with government, then due process protections should 
not be constitutionally required regardless of how valuable the thing involved 
might be.238

Although value is not relevant initially in applying the government as mo-

238. The factually objective monopolist inquiry is clearly at odds with the more flexible, subjective 
reliance and expectation property theory that members of the Court have sometimes used to express 
their concern for the importance to the individual of the subject matter involved in the case. See notes 
91, 114-16 165 & 193 supra and accompanying text (discussing justices’ concern for importance of 
interest to individual).

The monopolist theory also argues against another highly subjective, importance-related approach to 
applying due process protections that the California Supreme Court recently adopted. In People v. 
Ramirez, 25 Cal. 3d 260, 599 P.2d 622, 158 Cal. Rptr. 316 (1979), the court used the concept of “human 
dignity” to establish a shortcut due process clause analysis. The case involved a challenge by a Califor
nia state patient-inmate to his exclusion from a drug rehabilitation program without a hearing. Id. at 
264, 599 P.2d at 624, 158 Cal. Rptr. at 318. The prisoner argued that he was entitled to a hearing as a 
matter of due process before the state could exclude him from a drug rehabilitation program because, 
as a result of the exclusion, criminal proceedings against him that previously had been waived were 
resumed. Id. The court determined that “dignity” was an aspect of one’s liberty, and that the state 
denied both when it acted without sufficient procedural safeguards. Id. at 267-68, 599 P.2d at 626-27, 
158 Cal. Rptr. at 320. By equating the denial of due process with the deprivation of dignity, and the 
deprivation of dignity with the deprivation of liberty, however, the court in effect collapsed the concepts 
of liberty and due process into one.

Although the Ramirez case involved a situation different from government employment or other 
entitlements, the result deserves comment here for several reasons. First, if the reasoning in the case is 
extended beyond the situation of state prison inmates, the threshold issue of property might no longer 
be relevant because due process could always be reached through the concept of liberty. This ap
proach, however, is inconsistent with the language of the due process clause. Second, the collapsing of 
due process into liberty means that there might be no circumstances in which government could act like 
the many private entities with which individuals deal on a daily basis. Even the Ramirez decision's 
purported justificatory basis does not support this result. In criticizing the United States Supreme 
Court’s approach to the due process clause in the cases we have just examined, the California court 
reasoned that “[t]he federal approach also undervalues the important due process interest in recogniz
ing the dignity and worth of the individual by treating him as an equal, fully participating and respon
sible member of society.” Id. at 267, 599 P.2d at 626, 158 Cal. Rptr. at 320. Instead of suggesting that 
government must always be non-arbitrary in all its dealings with individuals, this reasoning supports 
the more qualified result of the monopolist theory: to be truly “equal, fully participating and responsi
ble,” an individual must at the very least accept and deal with the consequences of his own voluntary, 
conscious choices. If one of those choices is to deal with government when the individual is not com
pelled to do so, then the individual should accept without subsequent complaint the relationship he and 
the government mutually establish. Any other result would mean that the Ramirez reasoning amounts 
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nopolist theory, it is potentially significant in determining precisely what pro
cedural protections might be required once it is determined that a particular 
case falls within the due process set. For these cases, one must devise some 
method for determining how much and what type of process the Constitution 
requires. The importance of the thing involved might indeed be the normative 
key, or one of such keys, to this analysis. For example, as a property interest 
increases in importance to the individual, government should have to demon
strate greater justification to a court that the procedural protections it affords 
are constitutionally sufficient. The possibility of using importance or the value 
of a thing as a normative key, however, will be postponed until a later section 
of the article where the focus will be due process itself, rather than the monop
olist theory.* 239

to little more than pious nonsense and a convenient excuse for extensive judicial oversight of private 
decisions.

A third ground for criticizing the California court’s analysis in Ramirez is that the government as 
monopolist theory is so readily applicable to the facts of the case and indeed supports the result that the 
court reached. The case involves perhaps the most obvious situation of forced association between an 
individual and government—an inmate in a state prison. Under the government as monopolist theory, 
the government would not be free to institute highly arbitrary rules in these circumstances. Instead, 
because the individual effectively has no choice in the situation (an issue that is a more objective substi
tute for a portion of the dignity inquiry), the monopoly theory predicts, just as the court concluded, that 
due process of some sort will apply.

239. See notes 379-99 infra and accompanying text (focusing on due process).
240. In another recent case, Memphis Light, Gas & Water Div. v. Craft, 436 U.S. 1 (1978), members 

of the Court did not disagree on the property nature of the interest involved, and did not break any new 
conceptual ground. In Memphis Light customers of a public utility complained that their service had 
been cut off without adequate procedural safeguards. Id. at 3. Both the majority and the dissent agreed 
that because the state-regulated utility did not have, under state law, the authority to cut off service due 
to non-payment of a disputed bill, there was a sufficient “for cause" requirement present to make this 
interest in service a property interest under the rationale of Roth. Zd! at 11 & 47 (Stevens, J., with 
Burger, C.J., and Rehnquist, J., dissenting). Members of the Court disagreed only on whether the util
ity’s procedures in fact afforded customers due process in the circumstances. See id. at 14-15 (majority 
opinion) (failure to give customers adequate notice of right to hearing for termination of utility service 
did not meet due process requirements); id at 22 (Stevens, J., with Burger, C.J., and Rehnquist, J., 
dissenting) (termination procedures not constitutionally defective).

Justice Powell, writing for the majority, cited both Bishop v. Wood, 426 U.S. 341 (1976), and the non
plurality position in Arnett v. Kennedy, 416 U.S. 134 (1974), for support, but failed to discuss the 
factual distinction between these two cases and Memphis Light'. Arnett and Bishop involved government 

V. The Tension Between Definition and Theory Continues: The 
Most Recent Cases

The discussion thus far has established two powerful analytical tools for ex
amining the legal relationship between government and individuals concern
ing entitlements or government-related wealth. First, the distinction between 
definition and theory has helped generally to elucidate the complex substance 
of terms such as property in the due process clause; more particularly, it has 
rendered a more accurate account of the the divergent approaches taken by 
different members of the Supreme Court. Second, the government as monopo
list theory—a justificatory theory for the due process protection of property— 
has established a method for giving logical, consistent, and reasonable bound
aries to objective definitional reasoning.

This section of the article further utilizes these analytical tools in examining 
the four most recent Supreme Court cases on due process.240 Broadly, this ex
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amination will reveal the unmistakable imprint of the definitional legacy of 
Roth and its progeny, despite the Court’s failure to comprehend fully the dis
tinction between theory and definition. It also will demonstrate the Court’s 
intuitive appreciation for the monopolist theory exhibited in earlier cases. The 
particular significance of these decisions for each of our two analytical tools, 
however, will become evident only through a detailed examination of the 
cases.

A. LEIS V. FLYNT'. DEFINITION WITH A VENGEANCE, PERHAPS

In several respects the majority per curiam decision in Leis v. Flynt2M is a 
virtual clone of the majority decision in Bishop v. Wood241 242 and would perhaps 
go unnoticed except for the strong disagreement of Justice Stevens—the author 
of the Bishop decision—with the majority’s use of his earlier reasoning. Justice 
Stevens’ shift in position illustrates well the tension that underlies the defini
tional technique and efforts to extend it beyond the context of government 
employment.

employment, whereas Memphis Light involved provision of a quasi-government service. Although the 
Court’s reliance and expectation theory of property can readily be stretched to encompass both of these 
situations, the government as monopolist theory is a better alternative because it attempts to explain 
why reliance and expectation might be generated in these two situations. Even more importantly, the 
monopolist theory attempts to explain why such expectation might be philosophically or politically 
significant.

241. 439 U.S. 438 (1979).
242. 426 U.S. 341 (1976).
243. See 439 U.S. at 446 n.3 (Stevens, J., with Brennan & Marshall, JJ.. dissenting) (“no dispute 

about the capricious character of the Ohio court's action").
244. The term pro hac vice refers to the admission of a lawyer to practice in a jurisdiction for a 

particular case only. Black’s Law Dictionary 1091 (rev. 5th ed. 1979).
245. 439 U.S. at 438 (majority opinion).
246. Id. at 441.
247. Id. at 442-43. In fact, the Court found that Ohio trial courts had absolute discretion to grant or 

withhold permission to appear pro hac vice. Id. at 444 n.5.
248. The Court concluded in Bishop that the job at issue was terminable at the whim of the city and, 

hence, was not a legitimate property interest. Bishop v. Wood, 426 U.S. at 347.
249. 439 U.S. at 443-44.
250. Justices Brennan and Marshall had dissented in Bishop and had opposed the majority’s use of 

definitional reasoning in that case. See notes 192-96 supra and accompanying text.

Flynt involved the summary and seemingly arbitrary243 denial of permission 
by Ohio courts for two out-of-state attorneys to appear pro hac vice on their 
client’s behalf.244 The attorneys claimed that the denial deprived them without 
due process of their property interests in the ability to practice law.245 The 
Court responded by following the same pattern of reasoning evident in Bishop. 
First, the Court stated that it need not address the due process question until 
the attorneys established the alleged property interest by means of some objec
tive legal source.246 Next, in examining the circumstances of the case, the 
Court found no such source to establish any sort of right for these attorneys to 
practice in Ohio.247 Consequently, the Court concluded, as it had done in 
Bishop2™ that the interest alleged in Flynt was not a legitimate property 
interest.249

Justice Stevens, joined by Justices Brennan and Marshall,250 wrote a strident 
dissent. Although he did not think the majority was allowing the old right
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privilege dichotomy to be resurrected,251 he did criticize the majority’s failure 
to analyze the interest at issue from the perspective of two property arguments 
he found persuasive, one based on definition, the other on theory. As Justice 
Stevens put it: “we should examine the nature of the activity [representing cli
ents in court] and the implicit promise [the ability to represent clients pro hac 
vice] Ohio has made to these petitioners.”252

251. As Justice Stevens stated it: “In my judgment, it is . . . futile to try to deal with the problem 
presented by this case in terms of whether the out-of-state pursuit of a lawyer’s calling is based on an 
‘explicit,’ or an 'enforceable entitlement’ rather than a so-called ‘privilege.’ ” 439 U.S. at 448 (Stevens. 
J.. with Brennan & Marshall, JJ„ dissenting).

Justice Stevens thus did not go so far in criticizing the majority as the dissenters had in Bishop v. 
Wood, 426 U.S. 341 (1976). See id. at 360 (White, J., with Brennan, Marshall & Blackmun, JJ , dissent
ing) (criticizing majority for throwback to right-privilege distinction).

252. 439 U.S. at 448 (emphasis added).
253. Board of Regents v. Roth, 408 U.S. 564, 576 (1972).
254. 439 U.S. at 448.
255. 408 U.S. 593 (1972).
256. Id. at 601-02; see also Jago v. Van Curen, 102 S. Ct. 31, 34, 35 (1981) (per curiam) (rationale in 

Perry concerning “mutual explicit understandings” based on “two analogous doctrines." one being 
implied contracts, the other being "the labor law principle that the tradition and history of an industry 
or plant may add substance to collective-bargaining agreements").

Such past state behavior could include a consistent government practice of waiving its explicit power 
of discretion over job termination, as well as government behavior at variance with that power For 
example, the Court in Perry noted, “(j]ust as this Court has found there to be a ’common law of a 
particular industry or of a particular plant’ that may supplement a collective-bargaining agreement. . 
so there may be an unwritten ‘common law’ in a particular university that certain employees shall have 
the equivalent of tenure.” Id. at 602.

257. See 439 U.S. at 454 (based on Ohio court’s practice, out-of-state attorneys have "unequivocal 
expectation” of appearing pro hac vice in absence of permissible reasons disqualifying them)

258. State v. Ross, 36 Ohio App. 2d 185, 188, 304 N.E.2d 396, 399 (1973); see Leis v. Flynt, 439 U.S. 
at 455 (discussing Stale v. Ross).

259. The majority emphasized that the petitioners had “not shown the requisite mutual understand
ing [between themselves and Ohio trial courts) that they would be permitted to represent their clients in 
any particular case in the Ohio courts.” 439 U.S. at 443 (majority opinion) (emphasis in original).

To begin with. Justice Stevens accepted both the theoretical basis for prop
erty established in other cases—reliance and expectation—and the definitional 
necessity of an objective basis for finding an expectation to be legitimate.253 He 
then criticized the majority for failing to take the definitional issue seriously. 
Specifically, he argued, the majority failed to examine the factual possibility 
that an objective and evident understanding sufficient to create a legitimate 
expectation may have developed from the Ohio courts’ practice of permitting 
pro hac vice representation.254

Although Justice Stevens never cited the case, the Court had accepted an 
analogous rationale several years earlier in Perry v. Sindermann.255 In Perry 
the Court had held that even in the absence of an explicit requirement for a 
showing of “good cause” before termination of employment, such a require
ment could be implied from the state’s past behavior.256 257 In Flvnt the consistent 
practice of Ohio courts of allowing attorneys to appear pro hac vice,251 and the 
holding of at least one Ohio appellate court that denial of pro hac vice repre
sentation must be for cause,258 could have created the understanding in the 
minds of both attorneys and trial judges259 that Ohio courts would deny pro 
hac vice representation only for cause. By definition, the ability to appear in 
Ohio courts would thus be the same type of property interest recognized in 
Perry. In other words, what might appear to be an interest over which the state 
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has complete and unlimited discretion might in fact be something over which 
the state effectively has limited its discretion and thus has created the kinds of 
expectations supporting property interests.

The majority’s footnote response260 261 to Justice Stevens’ argument seems to 
have missed the import of the argument entirely. First, the majority, appar
ently following Bishop^ reemphasized that the ability to appear before the 
Ohio courts was “a wholly and expressly discretionary state privilege”262 that 
could not, on the basis of Ohio court rules, be a legitimate property interest.263 
Second, the majority rejected Justice Stevens’ idea of a de facto change in these 
stated rules based on the practices of other Ohio trial courts in readily permit- 
ting/>rr? hac vice representation.264 But neither of these statements is fully satis
factory. First, the majority incorrectly used Bishop-type, reasoning because in 
Bishop there had been no argument that the state had, over a period of time, 
established any pattern of behavior or made any pronouncements inconsistent 
with the power it later asserted to discharge its employees at will.265 Thus, 
merely because the ability to appear/ra hac vice in Ohio is “expressly” discre
tionary according to state court rules is not entirely dispositive. Second, the 
majority missed critical elements in Justice Stevens’ argument. Justice Stevens 
did not contend merely that some Ohio trial courts acting independently had 
permitted pro hac vice representation. Rather, he depended largely on official 
rules or pronouncements with statewide applicability that fostered the “im
plicit promise” by all Ohio courts that out-of-state attorneys could represent 
clients pro hac vice unless cause could be shown to deny them that privilege.266

260. Id. at 444 n.5.
261. In Bishop the majority was able to dismiss the employee’s complaint and to distinguish Arnett 

by concluding that the employee did not have the right to be fired only “for cause." Bishop v. Wood, 
426 U.S. 341. 345 (1976). Thus, the employee’s reliance failed the legitimacy test of Board of Regents v. 
Roth, 408 U.S. 564, 577 (1972). Similarly, a “for cause” limitation on the state's power to deny pro hac 
vice representation would have to be found in Flvnt for the attorneys’ expectations to be legitimate and 
to amount to a constitutionally protected property interest.

262. 439 U.S. at 444 n.5 (emphasis in original).
263. Id.
264. Id.
265. According to the district court’s opinion in Bishop, the plaintiff apparently argued only “that 

several police officers have been employed by the City on a continued basis for many years," Bishop v. 
Wood, 377 F. Supp. 501. 503 (W.D.N.C. 1973), not that the City had in fact on previous occasions 
granted a hearing to police officers it was terminating. In a footnote in his dissent in Bishop, Justice 
Brennan noted simply that “(a)s to respondents’ personnel practices, it is important to note that in a 
department which currently employs 17 persons, petitioner’s was the only discharge, for cause or other
wise, during the period of over three years from the time of his hiring until the time of pretrial discov
ery.” Bishop v. Wood, 426 U.S. at 354 n.5. This, of course, is proof of very little.

Moreover, in Leis v. Flvnt, the majority, in response to Justice Stevens’ argument, added another 
aspect to the concept of “state practices.” By holding that the practices of one state trial court in one 
jurisdiction do not in any way bind or affect the discretionary powers of trial courts in other jurisdic
tions of the same state, the majority was in fact cautioning litigants to be careful in using the “state" 
label. Under the majority’s reasoning, the practices of one trial court are “state practices” only in that 
jurisdiction, thus creating a kind of “partial state practice” in which the state is broken down into 
discrete and independent elements. The jurisdictional separation of state trial courts gives the majority 
the opportunity to do this, but whether there are other situations in which this result could be achieved 
is questionable.

266. Justice Stevens noted:
While it is unquestionably true that an Ohio trial judge has broad discretion in determining 
whether or not to allow nonresident lawyers to appear in his court, it is also true that the Ohio 
rules, precedents, and practice give out-of-state lawyers an unequivocal expectation that the 
exercise of that discretion will be based on permissible reasons.
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The majority’s failure adequately to confront Justice Stevens’ argument can 
lead only to speculation about the potential impact of Flvnt on the definitional 
analysis of property in future cases. For example, one might conclude that the 
Perry rationale concerning “understandings” is no longer viable and, there
fore, that the method the Court uses to define property interests has narrowed 
significantly. If property interests do exist when government has limited its 
discretion to deal with individuals as it pleases, then perhaps these limitations 
now are based only on the objective language of traditional legal sources, such 
as statutes and rules, and not on de facto understandings derived from state 
practices.267 If this is what the majority meant, then indeed the Court has 
made a decisive shift in direction, for individuals who deal with government 
on anything less than an absolutely explicit basis do so at their peril. Govern
ment now would be free to write its rules one way—giving it complete discre
tion—and then act in entirely the opposite manner without creating any 
legitimate expectation whatsoever on the part of the public. That would in
deed be definition with a vengeance!

439 U.S. at 454 (Stevens, J., with Brennan & Marshall, JJ., dissenting) (footnotes omitted).
This analysis contrasts with the much looser argument urged by Justice Brennan in his dissent in 

Bishop v. Wood concerning the sort of understandings that would be sufficient in his mind to create 
viable property interests deserving the protection of due process. For Justice Brennan, “the relevant 
inquiry is whether it was objectively reasonable for the employee to believe he could rely on continued 
employment . . . .” Bishop v. Wood, 426 U.S. at 353.

267. In support of this interpretation of the majority’s reasoning, one could point to the majority's 
failure to urge that the practices of other state courts could establish a property interest in pro hac vice 
representation in those states. Instead, the majority implied that written standards for admission in 
Ohio must be compared to similarly written standards in other jurisdictions. 439 U.S. at 444 n.5 (ma
jority opinion).

268. Jago v. Van Curen, 102 S. Ct. 31, 34-35 (1981) (per curiam).
There is a superficially more reasonable and attractive explanation why neither the majority nor the 

dissent referred to Perry. Arguably, both considered Perry to be limited to situations in which the state's 
behavior modifies understandings in the context of government employment or other benefits involving 
an existing contractual or quasi-contractual relationship between the state and the individual. This 
approach will not bear scrutiny, however. There is no support for the proposition that to establish an 
individual’s right against the government (that is, a property interest) an explicit contract between the 
state and the individual must exist. The doctrine of implied contract demands only that proof of suffi
cient practices be established, not that a writing underlie, support, or justify the dealings of the two 
parties with each other. See generally k. Corbin, Corbin on Contracts 25 (1952). One might view 
Leis v. Flynt as involving a unilateral contract in which the “consideration is action or forebearance 
instead of a promise.” Id. at 45-46. One illustration of this type of contract is the following: “A offers a 
reward of $100 to any one who will return a lost article. B returns the article with the intent to accept 
the offer. A unilateral contract has thus been made. The offeror is the only promissor.” Id. at 34

In making the analogy between this example and the practices of the Ohio courts, one could interpret 
the practices as the state courts’ announcement to the public that they will permit pro hac vice represen
tation unless cause is shown to do otherwise, if out-of-state attorneys will file certain forms and so forth 
That is, the out-of-state attorneys in this example need not have been individually specified, or have 
specifically relied on or waited for the state courts to make their announcement. It is sufficient that the 
out-of-state attorneys acted on the announcement in the prescribed manner once state courts made the 
announcement. Of course, the factual dispute between the majority and dissent is whether the an
nouncement was ever really made. If it was not, then no action by the out-of-state attorneys would 
impose any obligation on the state courts.

Although such a drastic interpretation of Flvnt is possible, the Court has 
recently reaffirmed, albeit in dictum, that the “understandings” rationale of 
Perry is still viable in the determinations of property interests implicating the 
due process clause.268 A less drastic interpretation of the majority’s footnote, 
then, is to consider it another example of an intuitive application of the gov- 
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eminent as monopolist theory of the due process clause.269 Perhaps the Flvnt 
majority was unsympathetic to the plight of the out-of-state attorneys because 
the trial court deprived them only of the opportunity to represent their clients 
in this case, not of their ability to practice law in their home state, in other 
states, or even in other Ohio courts.270 In other words, perhaps the majority 
did not sense the heavy hand of a government monopoly at work, which, 
under the government as monopolist theory, would place the case into the set 
of cases that mandate some degree of due process. This conclusion, however, is 
by no means obvious. One could argue, for example, that this intuitive appli
cation of the monopolist theory overlooks the monopoly that Ohio courts in 
fact hold over the ability of an out-of-state attorney to give a client effective 
representation. Thus, in Flvnt the constraint of individual choice does not seem 
to be present: there were no competing courts in Ohio to which the attorneys 
could have turned, especially since they were responding to a case filed in one 
particular court by the government.271 Consequently, the situation in Flynt is

269. There are a number of other interpretations of the Flynt footnote. First, perhaps the Court 
determined, based on some unarticulated justification, that there are two entirely different contexts in 
which government might have an impact on an individual’s life; one would occur when the individual 
is the current recipient of a state benefit (such as welfare, a job, or a license to practice law in that 
jurisdiction), and the other when the individual has no such pre-existing relationship with the state 
(such as an out-of-state attorney). With regard to the former, perhaps the Perry rationale still may alter 
the import of the language government uses to describe its discretionary powers; for the latter, govern
ment is entitled to deal with individuals with a definitional vengeance, unrestrained by the Perry ration
ale. leaving individuals who are harmed by inconsistent swings in the practices of government to seek 
the due process afforded by a political rather than a judicial forum. Ironically, of course, in Flynt a 
court was denying that the judiciary had created alleged property interests, and the victims had no right 
to vote in Ohio.

Secondly, perhaps the Flynt footnote merely stands for the reasonable proposition that in the face of 
clear discretion-creating language in a state rule, an understanding based on state practices will over
come the language and establish a limitation on that language (and hence a property interest) only 
when the practice is remarkably consistent, obvious, and mutual. Thus, the past behavior of the Ohio 
courts that Justice Stevens found persuasive might not have been as impressive to the majority. There 
are two problems with this rationale. First, this is little more than hopeful speculation since the major
ity never actually articulated this rationale. Second, the discretion-granting rule involved in Flynt does 
not unambiguously grant absolute discretion to Ohio trial courts in pro hac vice situations. Certainly, 
the courts in Ohio have not always understood it to be so clear. See State v. Ross, 36 Ohio App. 2d 
185. 188, 304 N.E.2d 396, 399 (1973) (trial courts may not exercise discretion arbitrarily).

Thirdly, perhaps both sides interpreted Perry to be limited to understandings generated by close, 
consistent contact between government and a specific individual. Thus, when government has in the 
past dealt in some consistent, nonarbitrary manner with a particular group or class of individuals—for 
example, out-of-state attorneys—for an understanding to develop into a property interest, it would have 
to be unequivocal in order to overcome the government’s prescribed ability to act arbitrarily toward 
this group. Perhaps only Justice Stevens believed that the understanding reached that level.

But this approach is also unsatisfactory. In Perry, before the dispute arose, the state had not dealt 
with the petitioner regarding his attempt to retain his job in the face of attempted termination. The 
understanding recognized by the majority in that case was a de facto tenure system based on the 
school’s handling of all professors as a group. The expectations of the members of that group were the 
critical factors in establishing a property interest in each of its members, including those whom the state 
was now trying to terminate rather than retain.

270. Comment, Leis v. Flynt: Retaining a Nonresident Attorney for Litigation, 79 Colum. L. Rev. 
572, 579-80 (1979).

271 This line of reasoning, however, must not be confused with arguments based on the client’s 
right to effective representation. Indeed, one of the benefits to be gleaned from analyzing the Flynt 
decision on the basis of the distinction between the definition and theory of key legal propositions is a 
clearer understanding of which arguments should fall under which propositions. The potential interest 
of the client is an excellent example. Although the majority noted specifically that the potential interest 
of the client in pro hac vice representation was not before the Court, 439 U.S. at 442 n.4. Justice Stevens 
stressed the underlying importance of this issue. Id. at 446 n.2 (Stevens, J., with Brennan & Marshall, 
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quite distinct from the government employment context that formed the basis 
for the Roth-Arnett-Bishop line of cases.

In any event, because of the majority’s scant response to Justice Stevens’ 
definitional argument, it is uncertain which features of the constitutional defi
nition of property survive Flynt and to what extent, if any, the Perry rationale 
concerning understandings is still viable. But the inadequacies of the Flynt 
decision go further. Justice Stevens not only argued that the description of the 
property interests in Flynt should have included interests created by the behav
ior of courts regarding out-of-state attorneys, but also argued—on grounds of 
theory rather than of definition—that there was a justification for his ap
proach. That justification did not involve a monopolist analysis; instead, it 
was related to the fundamental interest in procedural and substantive fairness 
in our legal system, and to the method society has chosen to achieve this goal: 
the use of private attorneys to represent clients adversarily before an impartial 
tribunal.* 272 It was this theoretical underpinning that suggested to Justice Ste
vens an independent property interest possessed by the attorneys in Flynt'. “the 
[legal] profession’s interest in discharging its responsibility for the fair admin
istration of justice in our adversary system.”273 Justice Stevens therefore con
cluded that “[t]he nature of that interest is surely worthy of the protection 
afforded by the Due Process Clause of the Fourteenth Amendment.”274

JJ., dissenting). Should that issue come directly before the Court, one of the questions would be 
whether to characterize this interest as a property interest invoking the due process clause. Indeed, 
Justice Stevens suggested that he might adopt this approach to give this important interest “some meas
ure of constitutional protection.” Id.

But this would be a mistake. A person faced with court proceedings of some sort already has some 
facet of his “life, liberty, or property” at risk, and, therefore, the due process clause is already applica
ble. That person’s interest in having a lawyer represent him (and perhaps an out-of-state lawyer in 
some circumstances) concerns not property but due process itself. As the term due process is developed 
later in this article, see text accompanying notes 381-96 infra, its central tenet is fairness, rather than 
ownership or entitlement. See also Comment, supra note 270, at 581-82 (discussing Justice Stevens’ 
footnote).

272. 439 U.S. at 452-53.
273. Id.
274. Id at 453. Justice Stevens’ conclusion is reminiscent of earlier decisions such as Flemming v. 

Nestor, 363 U.S. 603 (1960), and Goldberg v. Kelly, 397 U.S. 254 (1970), in which the statement of the 
reliance and expectation theory was itself enough to invoke constitutional protection. See notes 78-107 
supra and accompanying text (discussing reliance of earlier decisions on theory alone).

275. 439 U.S. at 444 n.5 (majority opinion).

Again, the majority’s response to Justice Stevens was rather offhand and 
unsatisfying. The majority opinion did not dispute that such an interest might 
exist; rather, sticking to the definitional mold of its decision, it simply pointed 
out that Justice Stevens’ theory was “not supported by any authority brought 
to [their] attention.”275 This response, of course, distressingly begged the ques
tion that Justice Stevens had put to the Court, for even the Court’s own prop
erty theory of reliance and expectation had no particular authority behind it 
when it began to appear in tentative form in cases like Flemming and 
Goldberg. This lack of traditional authority is simply a frequently encountered 
characteristic of an argument based on the theory underlying some legal prop
osition, in contrast to an argument based on the fact of that proposition’s exist
ence. Justice Stevens clearly focused on theory at this stage of his dissent.

To respond adequately to the theoretical issue posed by Justice Stevens, the 
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majority should have offered a competing justification for permitting trial 
courts to have the absolute discretion to exclude out-of-state attorneys. Instead 
of developing this rationale, however, the majority merely hinted at the exist
ence of a competing justification by stating that Justice Stevens’ theory was 
contrary to “the traditional authority of state courts to control who may be 
admitted to practice before them.”276 No doubt there are competing theories 
that support the majority’s response.277 Indeed, one might be the “government 
as monopolist” theory discussed earlier. But simply to mention the possibility 
and not to break out of the definitional mold to develop it is not fully satisfac
tory.278 As a result of this rigidity, the majority failed to recognize the nature 
of the arguments raised in the dissent and to resolve some of the critical issues 
that confronted the Court. Moreover, its seemingly absolute commitment to 
the definitional reasoning of Arnett and Bishop might bear out to some extent 
the concern279 that the extension of such reasoning beyond the context of gov
ernment employment might cause constitutional mischief.

276. Id.
277. For example, the Court could have developed a justification based on the importance of a lo

cally organized and disciplined bar for the careful and thorough administration of justice through the 
legal system. Certainly a knowledge of local law is relevant to the efficient and orderly running of any 
court system. Moreover, a justification for trial court discretion might be based upon the demands of 
efficiency inherent in any busy court system that outweigh any claim for a showing of good cause by 
any particular out-of-state attorney. See Comment, supra note 270, at 584-86.

278. See Note, Right of an Out-of State Attorney to Appear Pro Hac Vice in Ohio: Leis v. Flynt, 9 
Cap. U.L. Rev. 595, 600 (1980) (majority opinion failed to explore theory that attorneys have rights in 
discharging their responsibilities for fair administration of justice in our adversarial system); Comment, 
supra note 270, at 577-78 (examining closely factors such as official slate policies, course of dealings 
between parties, and traditions of institutions preferable to Court’s summary disposition of entitlement 
claim).

279. See notes 203-04 supra and accompanying text (discussing concern expressed by commentators 
over implications of Arnett and Bishop}.

280. See U.S. Const, amend. V (“No person . . . shall be deprived of life, liberty, or property, 
without due process of law") (emphasis added); id. amend. XIV, § I (“nor shall any State deprive any 
person of life, liberty, or property, without due process of law”) (emphasis added).

281. 444 U.S. 277 (1980).
282. Id. at 279-80.
283. Section 1983 provides as follows:

Every person who, under color of any statute, ordinance, regulation, custom, or usage, of any 

B. MARTINEZ V. CALIFORNIA AND PARRATT V. TAYLOR: TOWARD A 
DEFINITION AND A THEORY OF “DEPRIVATION”

The term “deprived,”280 long neglected by the Supreme Court in construing 
the due process clause, finally moved to center stage in two recent cases, each 
adding significant elements to its definition. In Martinez v. California,281 the 
parents of a fifteen-year old girl who had been murdered by a parolee five 
months after his release from prison, sued the state officials responsible for the 
parole release decision.282 The parents brought the action under two theories. 
First, they argued that the state statute granting absolute immunity to state 
officials who make parole decisions violated the due process clause of the four
teenth amendment because it deprived their daughter of her life without due 
process and because it deprived them of the right to sue the state officials with
out due process. Second, they argued that the decision to release the parolee 
constituted a cause of action under section 1983,283 which contains in statutory 
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form language analogous to the due process clause,284 because the decision 
deprived their daughter of her due process rights.285 Finding the state immu
nity statute valid, the state courts dismissed the cause of action.286

State or Territory, subjects, or causes to be subjected, any citizen of the United States or other 
person within the jurisdiction thereof to the deprivation of any rights, privileges, or immuni
ties secured by the Constitution and laws, shall be liable to the party injured in an action at 
law, suit in equity, or other proper proceeding for redress.

42 U.S.C. § 1983 (1976).
284. Compare id. (language of § 1983) with note 280 supra (language of due process clause); see also 

note 328 infra (discussing problems generated by overlap of § 1983 and due process clause, especially 
meaning of term “deprived”).

285. 444 U.S. at 279, 280-81, 283.
286. Id. at 280-81. The courts also reasoned that the state officials were performing a quasi-judicial 

function in making parole decisions. Martinez v. State, 85 Cal. App. 3d 430, 437, 149 Cal. Rptr. 519, 
523 (1978).

287. 444 U.S. at 281, 283.
288. See, e.g., Perry v. Sindermann, 408 U.S. 593, 595 (1972) (deprivation by state of plaintiffs 

teaching position in state college); Goldberg v. Kelly, 397 U.S. 254, 256 (1970) (deprivation by state of 
plaintiff’s welfare benefits); Flemming v. Nestor, 363 U.S. 603, 604-05 (I960) (deprivation by federal 
government of plaintiffs social security benefits).

289. 444 U.S. at 281.
290. Id. at 285.
291. Although the concept of “proximate cause” is a standard part of tort law, it is by no means clear 

and simple. Indeed, it too appears to be a mixture of definition and theory. See generally W. Prosser, 
supra note 231, §41, at 236-37.

292. “Foreseeability” also is an ambiguous term. For our purposes, however, it will be defined as 
“all the consequences which a prudent and experienced person, fully acquainted with the circumstances 
which in fact [exist]. . . would at the time of the negligent act have thought reasonably possible if they 
had occurred to his mind.” Id. § 43, at 268 n.63 (quoting Butts v. Anthis, 181 Okla. 276, 277, 73 P.2d 
843, 845 (1937)). See generally Restatement (Second) of Torts § 435 (1965).

A unanimous Supreme Court affirmed the state court holding that the im
munity statute was constitutional simply because the murdered girl had not 
been “deprived” of her life within the meaning of that word in both the due 
process clause and section 1983.287 Although the term deprived had not as
sumed significance in earlier due process decisions, this was because the Court 
had been faced with “direct” rather than “indirect” losses of protected inter
ests.288 In contrast, the loss of life in the instant case could be attributed only 
indirectly to state officials. In writing for the Court, Justice Stevens explained:

A legislative decision that has an incremental impact on the 
probability that death will result in any given situation—such as set
ting the speed limit at 55-miles-per-hour instead of 45—cannot be 
characterized as state action depriving a person of life just because it 
may set in motion a chain of events that ultimately leads to the ran
dom death of an innocent bystander.289

He reasoned the death was simply “too remote a consequence of the parole 
officers’ action”290 to invoke the due process clause.

These passages suggest that the Court in Martinez has established a defini
tion of the term deprived that relates to the standard tort law concepts of 
“proximate cause”291 and “foreseeability.”292 In other words, the focal mean
ing of the term deprived would be the situation having the highest probability 
that the defendant’s action will cause direct injury to the interest in question. 
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As that probability decreases,293 one can establish the set of points entitled to 
the label “deprivation” by observing the degree of probability the courts ac
cept when invoking this term. By moving beyond the set of acceptable 
probabilities, one can clarify the definition still further. Of course, the descrip
tion of the outer boundary of the set will be difficult to draw and indeed might 
alter as the social context changes, but despite this difficulty the Court at least 
is undertaking the definitional exercise. It is unclear, however, whether a corre
sponding theoretical exercise also is taking place.

293. In terms of Figure 4 in note 48 supra, this decrease in probability might be illustrated by a 
movement from Point A to other points around it.

294. 444 U.S. at 281.
295. Id. at 282 n.6.
296. Id. at 285.
297. See Epstein, A Theory of Strict Liability, 2 J. Legal Stud. 151, 160-66 (1973) (discussing vari

ous criticisms of proximate cause requirement in law of negligence).
298. 444 U.S. at 281-82.

Is there a justification for limiting application of the due process clause to 
situations of foreseeable injury? Although the Court discussed the state’s justi
fication for the immunity statute,294 it never discussed the quite different justi
fication that is necessary for establishing the link between deprivation and the 
concepts of foreseeability and proximate cause in all situations. It is one matter 
to acknowledge that “[t]o impose tort liability [on state parole officials] would 
have a chilling effect on the decision-making process, impede implementation 
of trial release programs, and prolong incarceration unjustifiably for many 
prisoners.”295 It is quite another matter, however, to argue that the chilling 
effect on the actions of state officials always justifies limiting the impact of the 
due process clause.

Perhaps the Court’s unstated reason for referring to the remoteness of the 
consequences296 is the common sense notion that government should be held 
responsible only for those effects on the lives of individuals that it either in
tended or reasonably should have anticipated. Just as any individual may plan 
his activities knowing that liability to others is limited to actions that intention
ally or negligently cause injury, government, too, as a collection of individuals, 
should be entitled to the same sense of security when it conducts business on 
the public’s behalf. Both this common sense view and negligence law share a 
common normative foundation that premises liability on foreseeable injuries. 
Yet this normative foundation has come under attack in the theoretical litera
ture because it leads to a system that leaves innocent injured parties uncom
pensated.297 Thus, adopting this foundation for due process analysis might 
compound the objections of such theorists because it is government, acting as 
agent for the public, that inflicts the harm. Although a detailed analysis of this 
controversy is beyond the scope of the discussion here, its existence only high
lights the Court’s failure to focus more clearly on the underlying justification 
for its descriptive limitation of the word deprived to situations of foreseeable 
and proximately-caused loss.

A second possible basis for holding the state immunity statute unconstitu
tional, the Court noted, was that the parent’s loss of ability to sue the state 
parole officials was a deprivation of property without due process.298 “Depri
vation” presented no problem in this context because the loss of this cause of 
action was direct and intended. Rather, the problematic issue was whether the 



1982] “Property” and “Due Process” 921

cause of action for wrongful death was a property interest. The Court’s treat
ment of this issue indicated once again that the attention to definition urged in 
Roth and its progeny continues to be an important influence on the Court.

That influence, however, is not fully evident from the text of the opinion. 
Justice Stevens noted only that an action for wrongful death might be consid
ered a “species of property,”299 without discussing the sense in which it might 
be so. Did the cause of action fit some definition he had in mind? Did some 
theory of tort and constitutional law suggest to Justice Stevens that this vital 
interest had to be protected? Instead of raising and resolving these issues, he 
assumed that the cause of action was property in order to show that its exist
ence was counterbalanced by the state’s interest in having an unimpaired and 
uninhibited parole release program.300 He did not analyze the state’s interest 
as an opposing or competing form of property that might cancel out the plain
tiff's interest. Rather, Justice Stevens' analysis seemed to shift subtly to an
other component of the due process clause—the phrase “due process” itself. 
Finding the immunity statute constitutional, Justice Stevens reasoned that the 
state had a legitimate interest in depriving the parents of their cause of action 
against the parole officials and thus accepted the state court’s conclusion that 
there was “ 'a rational relationship between the state’s purpose and the 
statute.’ ”301

Justice Stevens, however, apparently did not rely solely on this cursory anal
ysis of due process.302 In a footnote he suggested an alternative approach to

299. Id.
300. Id. at 282-83.
301. Id. (quoting Martinez v. State, 85 Cal. App. 3d 430. 437, 149 Cal. Rptr. 519, 524 (1978)).
302. Justice Stevens might have invoked the phrase due process in either of its traditionally recog

nized forms: substantive or procedural. He might be accused of employing a classic substantive due 
process analysis because he seemed to argue that the parole release system falls within the police power 
and is therefore a valid subject upon which the state can legislate, as long as its action is not “wholly 
arbitrary or irrational.” Id. at 282. The early substantive due process cases involving challenges to the 
authority of local governments to engage in land use planning are excellent examples of the kind of 
substantive due process reasoning Justice Stevens might have been using because they relied explicitly 
on state police power. See Nectow v. City of Cambridge. 277 U.S. 183, 187-89 (1928) (zoning ordinance 
invalid exercise of police power); Village of Euclid v. Ambler Realty Co.. 272 U.S. 365, 395, 397 (1926) 
(zoning ordinance valid exercise of state police power). Indeed, Justice Stevens’ slated limitation on a 
state’s ability to fashion its tort law as it sees fit—or, as he put it, states’ actions cannot be “wholly 
arbitrary or irrational,” 444 U.S. at 282—is closely linked to these earlier substantive due process cases 
and strengthens the analogy even further. See Nectow v. City of Cambridge, 277 U.S. at 187 (court 
should not set aside determination by public officials unless it “is a mere arbitrary or irrational exercise 
of power”); Village of Euclid v. Ambler Realty Co., 272 U.S. at 395 (“it must be said before the ordi
nance can be declared unconstitutional, that such provisions are clearly arbitrary and unreasonable”); 
cf. Penn Cent. Transp. Co. v. New York City, 438 U.S. 104, 127 (1978) (“a use restriction on real 
property may constitute a ‘taking’ if not reasonably necessary to the effectuation of a substantial public 
purpose”). If Justice Stevens relied exclusively on substantive due process, he begged a central ques
tion: if the parole release system was within the police power, do all rights in conflict with it fall at the 
whim of the legislature, with the issue of unconstitutional infringement of rights never arising? If he 
did not intend his reasoning to go this far, why is the legislature not restrained in this case? Similarly, 
what types of causes of action would raise constitutional problems if they were limited by government, 
and why? For a tentative and limited treatment of this issue, see PruneYard Shopping Center v. Rob
ins, 447 U.S. 74, 93-94 (1980) (Marshall, J., concurring) (discussing notion of “‘core’ common law 
rights” and limits on governmental authority to abolish them).

Alternatively, perhaps Justice Stevens’ conclusion is a species of procedural due process in that legis
lative attention to the details of a cause of action is all the process that is due citizens in this context. In 
Martinez that issue would be relatively easy to answer in the affirmative because the state wrongful 
death statute in that case was obviously a governmental action that affected the entire population, and 
hence involved a subject matter more appropriately dealt with in a legislative, rather than a judicial, 
forum. See generally K. Davis, supra note 201, at §§ 7.03 & 7.05. 
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the notion of a wrongful death action constituting property that at least em
bodied the definitional technique described earlier:

It is arguable, however, that the immunity defense, like an element of 
the tort claim itself, is merely one aspect of the State’s definition of 
that property interest. Recently, in considering a lawyer’s claim of 
immunity in a state malpractice action, we noted that “when state law 
creates a cause of action, the State is free to define the defenses to that 
claim, including the defense of immunity, unless, of course, the state 
rule is in conflict with federal law.”303

303 . 444 U.S. at 282 n.5 (quoting Ferri v. Ackerman, 444 U.S. 193, 198 (1980)).
304. See notes 143-72 and accompanying text (discussing notion in Arnett of job with procedural 

“holes”).
305. In addition, the footnote raises important legal questions. First, to find that the state immunity 

statute does not diminish any interests already held by individuals, the cause of action called "wrongful 
death” must be a wholly state-created device. Second, its precise content must become fixed only after 
someone is killed, that is, after the cause of action actually accrues. Both of these propositions have 
strong support. Historically, no cause of action in tort based on someone’s death was available until 
wrongful death statutes were enacted to fill this gap. W. Prosser, supra note 231, § 127, at 901-02. 
Certainly, the state can modify the precise contours of a cause of action it creates by statute before the 
actual accrual or maturing of a claim under that statute In an analogous context, the Supreme Court 
has long recognized the ability of legislatures to modify common law rights by statute. In Munn v. 
Illinois, 94 U.S 113 (1876), the Court stated:

A person has no property, no vested interest, in any rule of the common law. . . . Rights of 
property which have been created by the common law cannot be taken away without due 
process; but the law itself, as a rule of conduct, may be changed at the will, or even at the 
whim of the legislature.

Id. at 134; see New York Cent. R.R. v. White, 243 U.S. 188, 203-04 (1917) (state may substitute com
mon law of negligence with workman’s compensation law). But see note 307 infra (suggesting limits on 
state’s ability to abolish common law rights).

306. See notes 29-50 supra and accompanying text (discussing dimensions).

In other words, just as the government could create a job with procedural 
holes, it also could create a cause of action with “defensive holes.” Like the job 
in Arnett, whose definition included the procedures for its termination,304 the 
definition of this cause of action included defenses to the action. Thus, the 
cause of action the plaintiff's received on the day the parolee attacked their 
daughter was less than complete. The state gave them the right to sue every
one but the state’s employees for their loss. When the state denied them access 
to these particular defendants, it never deprived them of any property interest 
because their property never included such access.

The scant reasoning presented in this footnote, like the discussion of prop
erty in the opinion’s text, raises a host of definitional and justificatory ques
tions.305 For example, do any of the dimensions of the definition of ownership 
or private property described earlier (how, what, who, and when)306 indicate 
that use of the label property is appropriate for causes of action? Or, is a cause 
of action so tenuously related to tne focal meaning of the term that using the 
property label is not a matter of objective description, but a justification for its 
legal protection? If causes of action are property simply because they ought to 
be, then why precisely should they be property? To what extent, if any, do 
individuals rely on causes of action, and the advantages they embody, in their 
daily lives? Justice Stevens’ opinion implies that an individual’s reliance on 
the ability to sue the state for injuries inflicted by its agents is not inherently 
legitimate and, therefore, not property because government can modify its po
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tential liability with impunity. In what contexts, however, would a cause of 
action raise sufficient reliance and expectation to justify the property label and 
thereby limit the state’s ability to redefine it?307

307. Justice Marshall has suggested that “there are limits on governmental authority to abolish 'core' 
common law rights,” including property rights. PruneYard Shopping Center v. Robins. 447 U.S 74, 94 
(1980) (Marshall, J„ concurring). Although this idea of a “core” of certain fundamental rights reflects 
in some respect the concept of a central case discussed earlier, see text accompanying notes 16-51 supra. 
Justice Marshall did not attempt to describe the content of this core or its relationship to the concept of 
property in the due process clause.

308. See Bi-Metallic Investment Co. v. State Bd. of Equalization of Colorado, 239 U.S. 441, 445 
(1915) (no constitutional right to individual hearing before enactment of statute affecting “more than a 
few individuals”); K. Davis, supra note 201, at §§7.03 & 7.05 (individual hearings not required for 
legislative-type determination).

309. Justice Marshall’s concept of a core of common law rights might raise different questions of 
adequate protection.

310. Perhaps in an attempt to limit this use of definitional reasoning in due process cases. Justice 
Powell, in a recent concurring opinion in Parratt v. Taylor. 451 U.S. 527, 546 (1981), explored more 
fully the justification for the term “deprived.” See notes 321-28 infra (discussing Justice Powell's con
curring opinion in Parratt).

311. 451 U.S. 527 (1981).
312. 42 U.S.C. § 1983 (1976); see note 283 supra (quoting § 1983).
313. 451 U.S. at 529 (plurality opinion).

Due to its apparent limitations, the reliance and expectation theory should 
not be the focus. An alternative theory discussed earlier is to view procedural 
protections as a constraint on government when it has the advantage of mo
nopoly power and control over some interest. If that is the guiding theory, 
then perhaps Justice Stevens’ conclusion—that government may with unfet
tered discretion define the wrongful death cause of action—is poorly conceived 
because government holds monopoly power over such definitions and hence 
over an individual’s access to the courts. On the other hand, this monopoly 
power over the definition of a cause of action only establishes that some due 
process will be necessary when government alters the definition. The requisite 
amount of procedural protection might then be nothing more than that pro
vided by the legislative process; the definition of this cause of action applies to 
the populace as a whole and hence is a subject matter more appropriately 
treated in a legislative, rather than a judicial, forum. As such, hearings or other 
individually tailored procedures would not be necessary to protect the popu
lace.308 The question remains, however, whether this analysis would apply to 
all causes of action in the same manner.309

Again, analyzing the Court’s use of terms in Martinez has led to more ques
tions than answers. The difficulty of reasoning without a solid analytical foun
dation concerning the use of words like “deprived” and “property” is once 
more evident. In addition, Justice Stevens’ footnote analysis of property sug
gests further support for the concern that Justice Rehnquist’s definitional rea
soning in Arnett might be extended beyond government employment in a 
superficial and unfortunate manner.310

The second recent case in which the term deprived was directly implicated 
was Parratt v. Taylor.311 In Parratt a state prisoner, suing under section 
1983,312 complained that state officials deprived him of his property without 
due process when they negligently lost a hobby kit that he had purchased.313 
The issue of property was undisputed, and the argument, which focused on the 
term deprived, involved theory more than definition. Writing for a plurality, 
Justice Rehnquist, like Justice Stevens in Martinez, assumed that section 1983 



924 The Georgetown Law Journal [Vol. 70:861

and the due process clause were virtually coextensive,314 so that establishing 
the substance of a common term in one also would establish it in the other. 
Because there was no doubt that the prisoner’s property was involved, the 
questions became whether there had been a deprivation, and if so, whether the 
deprivation had been without due process.315 Although the loss of property in 
this case was due only to a negligent act, Justice Rehnquist found sufficient 
precedent for the conclusion that section 1983 did not require that state offi
cials have any particular state of mind—that is, intent—when depriving some
one of his rights.316 Thus, the key issue became that of due process. Justice 
Rehnquist found that the availability to the prisoner of state tort law remedies 
was sufficient due process under the circumstances.317

314 Justice Rehnquist seems to refer to the deprivation argument as arising interchangeably under 
both the due process clause and section 1983. See id. at 532-39. The linkage between the two raises 
some interesting issues that are explored briefly in note 328 infra.

315. 451 U.S. at 535-37.
316. Id. at 535 (citing Baker v. McCollam, 443 U.S. 137 (1979)). Justice Rehnquist compared section 

1983 to 18 U.S.C. § 242 (1976), the criminal counterpart to section 1983, which also implements the due 
process clause. Section 242, however, explicitly requires willful conduct. 18 U.S.C. § 242 (1976 & 
Supp. Ill 1979).

317. 451 U.S. at 537-44. Therefore, the prisoner’s action under section 1983 was unfounded. Id. at 
544.

318. See note 127 supra (discussing Court’s previous approach to term “deprived").
319. 451 U.S. at 543.

Although Justice Rehnquist was not entirely clear and consistent in his ap
proach. if he intended to include negligent actions within the meaning of the 
term deprived, then the plurality opinion significantly reinforces the concept of 
deprivation suggested in Martinez. After Martinez, this definition would ap
pear to rest squarely on the tort law concepts of foreseeability and proximate 
cause. Although the degree of impact that a government action has on an indi
vidual continues to have little or no constitutional significance,318 the govern
ment nevertheless will be liable only for those impacts that it either intended or 
reasonably should have anticipated.

The most interesting aspect of Justice Rehnquist’s reasoning, however, is 
contained in a surprisingly offhand remark toward the end of his opinion: 
“Although [respondent] has been deprived of property under color of state 
law, the deprivation did not occur as a result of some established state proce
dure. Indeed, the deprivation occurred as a result of the unauthorized failure 
of agents of the State to follow established state procedure.”319 Justice Rehn
quist thereby suggested that although a deprivation that results from the mere 
failure of a state official is still a constitutional deprivation, it is a significantly 
lesser kind of deprivation than that which results from an ongoing, regular 
state practice. Moreover, since it is a lesser kind of deprivation, a lesser form 
of due process is necessary to remedy it. In Parratt the state tort law remedies 
available to the prisoner sufficed as that lesser form.

After Parratt, therefore, the focal meaning of the term deprived seems to 
depend on two variables: the degree to which the state practice involved is 
established or regularly occurring, and, from Martinez, the degree to which the 
result of that action was foreseeable. Based on these variables, the central case 
of deprivation would then be the readily foreseeable impact on an individual 
of a regular state practice. Consequently, altering either variable would move a 
given situation away from the central case and would raise the question of 
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fixing the outer boundary of the deprivation set. For Justice Rehnquist, the 
nature of the state action involved in Parratt—negligence rather than an estab
lished and regular state practice—did not remove the action from the depriva
tion set, but simply reduced the amount of due process needed to meet 
constitutional requirements. Justice Rehnquist’s reasoning thus suggests, first, 
that negligence may fall within the outer boundary of the deprivation set and, 
second, that the further the state action is from the central case of deprivation 
the less process is constitutionally required.

Yet Justice Rehnquist’s treatment of the term deprived is significant not only 
for those variables it included, but also for those it excluded. He apparently 
rejected at least two other potentially relevant variables. First, since he con
cluded that the term deprived included negligent actions, he implicitly rejected 
as a variable the degree to which state officials intended the result of a state 
action. Second, since the monetary loss to the prisoner in Martinez was very 
small, Justice Rehnquist seemingly rejected as a relevant variable the degree of 
impact on the individual.

Beyond his definitional reasoning concerning the term deprived, however, 
Justice Rehnquist made no effort to fill the theoretical gap left by Martinez-. 
establishing the justification for including some variables, and excluding 
others, in giving substance to the term deprived. Apparently, it is this missing 
analytical step that prompted two of the four concurring opinions in this case, 
those by Justices Stewart and Powell.

In their concurring opinions, Justices Stewart and Powell both disagreed 
with the plurality’s rather hasty acceptance of negligence as an aspect of depri
vation.320 In the more thorough of the two opinions, Justice Powell argued that 
the "constitutional sense"32' of the term deprived was narrower, requiring “in
tent [as] an essential element of a due process claim.”322 Several elements of 
theoretical reasoning form the basis for this conclusion. One of the reasons for 
restricting the constitutional meaning of the term deprived to intentional offi
cial actions concerned the very purpose behind the enactment of section 1983, 
and thus apparently the enactment of the fourteenth amendment’s due process 
clause itself:

320. Id. at 544 (Stewart, J., concurring); id. at 546 (Powell, J., concurring).
321. Id. at 548 (emphasis in original).
322. Id. at 547.
323. Id. at 549 (emphasis in original).
324. Whitman, Constitutional Torts, 79 Mich. L. Rev. 5 (1980).
325. 451 U.S. at 554 n.13.

That provision [section 1983] was enacted to deter real abuses by 
state officials in the exercise of governmental powers. It would make 
no sense to open the federal courts to lawsuits where there has been 
no affirmative abuse of power, merely a negligent deed by one who 
happens to be acting under color of state law.323

In addition, Justice Powell referred to a theory related to efficiency, a reference 
so brief and incomplete, however, that it raises a number of troubling ques
tions. Quoting a recent work by Professor Christina Whitman,324 he noted 
that the “societal costs” of the wide scope of section 1983 are very high.325 
Justice Powell was apparently concerned with the increased caseload resulting 
from an expansion of section 1983 and with the corresponding reduction in 
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“the ability of federal courts to defend our most significant rights.”326 How
ever, he gave no reason why, in seeking to reduce the burden on federal courts, 
restricting access to the courts was preferable to creating more federal judge
ships. To have federal court jurisdiction depend on legislative fiscal concerns 
seems somewhat anomalous. Even so, how does Justice Powell propose to 
rank the relative significance of various constitutional rights so as to measure 
the efficiency of the courts in defending our freedoms? From whose perspec
tive is the ranking to be compiled?

Finally, again relying upon Professor Whitman’s work, Justice Powell sug
gested a further theory based on federalism, namely, that “every expansion of 
constitutional rights [through § 1983] . . . displaces state lawmaking authority 
by diverting decision-making to the federal courts.”327 But this justification is 
circular. If Justice Powell finds a federalism problem in expanding section 
1983 to include negligence, it is probably because new rights created thereun
der are not, in his opinion, really matters of federal constitutional significance. 
Yet if Justice Powell is to determine whether a new right is of federal constitu
tional significance based on federalism concerns, then the circle is complete 
and the reasoning falters.328

Despite the flaws in his justificatory reasoning,329 however, Justice Powell

326. Id. (quoting Whitman, supra note 324, at 25).
327. Id. (brackets in original).
328. The substance of Justice Powell’s opposition to the plurality’s analysis of the term "deprived” 

raises two interesting issues concerning the linkage of section 1983 and the Constitution. First, if sec
tion 1983 and the due process clause of the fourteenth amendment are largely coextensive, where does 
that leave the due process clause of the fifth amendment? Does establishing the meaning of "deprived” 
in section 1983 also establish its meaning in both due process clauses, or in only one? Justice Rehn
quist’s conclusion that the scope of deprivation includes unintentional actions of state officials would 
supply a straightforward answer to these questions by permitting that term in all three sources to be
come the equivalent of the tort law concepts of proximate cause and foreseeability. See notes 291-92 
supra and accompanying text (relating definition of "deprived” to standard tort concepts). Justice Pow
ell’s contention that “deprived” does not include unintentional actions, however, suggests that some 
necessary separation might exist between the two due process clauses. Because his argument is based in 
part on the purpose of section 1983 and federalism concerns, his focus on abuse of government power 
might relate only to the fourteenth amendment, which was directed toward remedying state abuses. On 
the other hand. Justice Powell at least suggests that his reasoning is meant to extend to both due process 
clauses, because he asserts at one point that the issue of inclusion of unintentional acts within the term 
"deprived” “requires the Court to determine whether intent is an essential element of a due process 
claim, just as we have done in cases applying the Equal Protection Clause and the Eighth Amendment's 
prohibition of ‘cruel and unusual punishment.’ ” 451 U.S. at 547 (footnotes omitted). If his reasoning is 
intended to apply to both due process clauses, only his justification concerning judicial efficiency would 
apply to a restrictive interpretation of the term “deprived” in the fifth amendment.

Second, the linkage between section 1983 and the due process clause of the fourteenth amendment 
raises another problem If Congress were to accept Justice Powell’s advice and revise section 1983 to 
exclude unintentional acts by state officials, id. at 554 n. 13, how would the force of the Parratl r. Tavlor 
decision be affected? Surely Congress could change the meaning of the term "deprived” only in the 
statute, not in the Constitution. Thus, despite any legislative change, to the extent that Parratt estab
lishes the constitutional substance of the word "deprived." it might still permit an individual harmed by 
an unintentional official action to file a federal action under the due process clause rather than under 
section 1983.

329. Indeed, on the basis of these justifications Justice Powell went further than merely arguing that 
the meaning of deprived should exclude unintentional acts. He also suggested that the Court should 
reexamine the settled rule, see Goss v. Lopez, 419 U.S. 569, 576 (1975), that the degree or size of the 
claimed interference with one’s rights is irrelevant to a due process inquiry. See 451 U.S. at 553-54 
(reasoning of Court creates "new uncertainties as well as invitations to litigate under a statute that has 
already burst its historical bounds”). In part, this suggestion was inspired by his justificatory concern 
over the burden being placed on the federal courts:

The present case, involving a $23 loss, illustrates the extent to which constitutional law has 



1982] “Property” and “Due Process” 927

correctly emphasized the unfortunate lack of a similar counteranalysis in Jus
tice Rehnquist’s plurality opinion. Thus, although the meaning of the term 
deprived might be somewhat more firmly established after Parratt, the theoret
ical foundation for that meaning is not. Without that foundation, the meaning 
of deprived will necessarily remain unsettled and perhaps unsettling.

C. O’BANNON V. TOWN COURT NURSING CENTER'. TOWARD A COMPLETE 
MUDDLING OF THE LANGUAGE OF THE DUE PROCESS CLAUSE

Five months after the decision in Martinez. Justice Stevens wrote the Court’s 
opinion in another case involving fundamental property issues. In O’Bannon p. 
Town Court Nursing Center?30 several elderly residents of a nursing home 
sought to establish their right to an evidentiary hearing on the merits of the 
federal government’s revocation of the nursing home’s authority to provide 
nursing care to recipients of federal assistance.* 330 331 The government’s decision to 
decertify the nursing home effectively terminated their stay in the home.332 
They argued that their right to live in the home was a property interest of 
which the government could not deprive them without affording them a due 
process hearing.333

been trivialized, and federal courts often have been converted into small-claims tribunals. 
There is little justification for making such a claim a federal case, requiring a decision by a 
district court, an appeal as a matter of right to a court of appeals, and potentially, considera
tion of petition for certiorari in this Court. It is not in the interest of claimants or of society for 
disputes of this kind to be resolved by litigation that may take years, particularly in an 
overburdened federal system that never was designed to be utilized in this way.

Id. at 554 n.13. Justice Powell’s suggestion also was based, however, on reasoning that is partly defini
tional. He suggested that perhaps there could be no deprivation in the constitutional sense unless the 
interest involved was “sufficiently ‘guaranteed’ by state law to justify a due process claim." Id. at 549 
n.7. The degree of guarantee granted by state law—an issue for which an objective measure might be 
established—could be used as a prerequisite lest for whether there has been any actionable deprivation. 
One aspect of this test, according to Justice Powell, was whether the state extends more than just a civil 
remedy as a guarantee of the protection of the interest. Id.

Thus, the “guarantee" issue that Justice Powell raises is related to the definition of the interest itself. 
If one assumes that the definition of ownership involves in part a list of controls in the form of rights. 
see note 29supra, one could subdivide these rights, using Justice Powell's reasoning, into corresponding 
civil and criminal remedies for their violation. Thus, the true central case of property would be the full 
list of rights with both types of associated remedies. A non-central case would be one in which the list 
of rights was present but with only one type of associated remedy—the state's guarantee of civil 
remedies.

330. 447 U.S. 773 (1980).
331. Id. at 775.
332. Id. at 780.
333. Id. at 784.
334. 42 U.S.C. § 1396a(a)(23) (1976 & Supp. Ill 1979).
335. 42 C.F.R. § 405.1121(k)(4) (1981).
336. 45 C.F.R. § 205.10(a)(5) (1981).

The residents based their argument upon several Medicaid provisions. These 
included: (1) the right of recipients to receive care from any facility that quali
fies for certification by the Department of Health and Human Services 
(HHS);334 ( 2) the prohibition against certified facilities transferring or dis
charging a Medicaid patient except for specified reasons;335 and (3) the prohi
bition against HHS’s reducing or terminating a Medicaid recipient’s financial 
assistance without a hearing.336 Together, these provisions, the residents of the 
nursing home argued, gave them “a property right to remain in the home of 
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their choice absent good cause for transfer and therefore entitlefd] them to a 
hearing on whether such cause exists.”337

337. 447 U.S. at 784. The United States Court of Appeals for the Third Circuit had relied on these 
Medicaid provisions in finding that the patients had a constitutionally protected property interest in 
remaining in the home of their choice. Town Court Nursing Center, Inc. v. Beal. 586 F.2d 280, 282-83 
(3d Cir. 1978).

338. Justice Blackmun wrote a concurring opinion. Justice Brennan dissented, and Justice Marshall 
did not participate.

339. 447 U.S. at 785.
340. The residents presumably would have a cause of action against a third party who wrongfully 

interfered with their living arrangement in the nursing home, just as any tenant has an action against 
anyone who interferes with his tenancy.

341. 447 U.S. at 785-86.
342. Id. at 786.
343. See notes 288-97 supra and accompanying text (discussing direct and indirect impacts of gov

ernment activity). Indeed. Justice Stevens quoted with approval the portion of the Martinez opinion 
that dealt with the concept of foreseeability. 447 U.S. at 789.

344. Id. at 786-87.
345. Id.

Justice Stevens, joined by five justices, had little trouble dispensing with the 
residents’ property contention.338 The majority held that the Medicaid provi
sions relied on by the residents conferred no “right to continued residence” in 
the nursing home of one’s choice339 or, more precisely, no such right against the 
government.340 Although the regulations did protect the recipients from the 
specified government interference and arbitrary actions by the certified facility, 
they did not create the right for which the recipients argued. The Court rea
soned that the government did not withdraw any benefit from the recipients, 
but that it merely announced that the recipients had to transfer the conferred 
benefits to another facility.341 Following the approach of the earlier entitle
ment cases, Justice Stevens concluded that the recipients had “no enforceable 
expectation of continued benefits to pay for care in an institution that has been 
determined to be unqualified.”342 As in Roth, the expectations these recipients 
might have had in continuing to reside in a particular nursing home were ille
gitimate because they were not based on the sort of clear, objective source the 
Court could accept. As a matter of description or definition, the recipients’ 
interest in residing in the nursing home did not include both the right to live 
there after decertification and the right to receive federal financial assistance.

As a secondary basis for denying the recipients’ claim, Justice Stevens fo
cused on the distinction, developed in Martinez, between direct and indirect 
impacts of government activity.343 But the context of that distinction was 
rather different in the present case. Justice Stevens distinguished between “di
rect” government benefits, like financial payments, on the one hand, and “indi
rect” benefits, like the minimum standards of care imposed on certified nursing 
home facilities, on the other hand.344 The withdrawal of a direct benefit, he 
held, would activate the protections of the due process clause, whereas with
drawing an indirect benefit would not.345 At first blush, this reasoning might 
seem consistent with, if not a small extension of, the reasoning behind the defi
nition of “deprived” developed in Martinez. However, because Justice Stevens 
was not discussing deprivation, his reference to Martinez underscores the con
fusion created by this reasoning.

The distinction that Justice Stevens draws in O’Bannon between direct and 
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indirect government benefits is far more substantive than the concept of fore
seeability that he developed in Martinez. In O'Bannon, the impact of the gov
ernment’s decertification of a facility might be characterized as indirect only 
because the benefit being withdrawn was indirect. The dichotomy he in fact 
creates is between benefits that amount to property and benefits that do not. 
Martinez, on the other hand, did not involve the withdrawal of any benefits; 
rather, it simply involved an impact tenuously related to the activity govern
ment had chosen to undertake. The interest infringed in Martinez—life—was 
clearly within the ambit of the due process clause; the infringement, however, 
was too remote to be a deprivation within Justice Stevens’ definition of that 
term. By contrast, in O’Bannon, the question was whether the benefit itself fell 
within the “life, liberty, or property” phrase of the due process clause.

In effect, Justice Stevens determined that the right claimed by the recipients 
in O'Bannon did not amount to property for two reasons: first, the Medicaid 
provisions on which the recipients relied did not manifest the substantive right 
they demanded; and second, the benefit that the government actually with
drew—the right to receive nursing care in a decent facility—was only an indi
rect benefit. In support of the second reason. Justice Stevens’ reference to 
Martinez was entirely misplaced.346 In Martinez Justice Stevens had postu
lated that the government, in increasing a highway speed limit, should not be 
held responsible for the effects on innocent bystanders because they were too 
remote a consequence of the government’s action.347 In O’Bannon he at
tempted to analogize the situation in that case to the lack of government re
sponsibility in the Martinez example: “Similarly, the fact that the 
decertification of a home may lead to severe hardship for some of its elderly 
residents does not turn the decertification into a governmental decision to im
pose that harm.”348 These situations, however, are not comparable. The high
way example was meant to raise the issue of foreseeability and proximate 
cause and hence the definition of “deprived.” The decertification situation, by 
contrast, surely resulted in foreseeable and direct impact on the individual res
idents by compelling them to leave the nursing home; rather, whatever the 
government decision deprived them of did not amount to a property 
interest.349

346. The particular reference was to what Justice Stevens thought was an analogous example in 
Martine:-, the potential impact that the government's setting of highway speed limits at fifty-five miles- 
per-hour rather than forty-five miles-per-hour might have on innocent bystanders. Id. at 789.

347. Martinez v. California, 444 U.S. 277, 285 (1980).
348. 447 U.S. at 789.
349. Justice Stevens’ confused reasoning is even more apparent when, in an appended footnote, he 

observed the following:
We of course need not and do not hold that a person may never have a right to a hearing 
before his interests^nay be indirectly affected by government action. Conceivably, for exam
ple. if the Government were acting against one person for the purpose of punishing or re
straining another, the indirectly affected individual might have a constitutional right to some 
sort of hearing. But in this case the Government is enforcing its regulations against the home 
for the benefit of the patients as a whole and the home itself has a strong financial incentive to 
contest its enforcement decision; under these circumstances the parties suffering an indirect 
adverse effect clearly have no constitutional right to participate in the enforcement 
proceedings.

Id. at 789-90 n.22.
There are at least three problems with this reasoning. First, it is unclear to whom Justice Stevens 
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Despite the confusion engendered by Justice Stevens’ discussion of indirect 
government benefits, the significance of his decision lies in its purely defini
tional focus regarding the absence of the sort of legitimate, objectively-based 
property interest envisioned in Roth. The Medicaid provisions in O'Bannon 
simply did not provide enough of the definitional criteria to amount to the 
property interest the plaintiffs sought to establish.

Like Martinez and Parratt, O'Bannon illustrates the application of the defi
nitional technique beyond the government employment context. Again, the re
sult has been to deny procedural protection to individuals that the due process 
clause might have protected had the Court relied at least partly on theory. For 
example, if one were to accept the government as monopolist theory as the one 
that underlies the due process clause, then Justice Stevens’ reasoning in 
O'Bannon remains incomplete because he fails to deal with the issues this the
ory raises. To determine whether the definitional reasoning of Arnett was 
proper in this case, Justice Stevens should have considered the degree to which 
the government monopolizes both the providing of funds for nursing home 
care and the decision as to which homes may receive these funds. Substan
tively, one might conclude that as a monopolist the government is constitution
ally required to provide due process protections when its actions force an 
elderly Medicaid recipient to leave the security of familiar surroundings.350

refers as the indirectly affected individual Is it the individual acted against for the purpose of “re
straining or punishing” the other? Or. does Justice Stevens regard the “other” individual as the one 
indirectly affected? Second, assuming he meant the former, why characterize the impact of government 
action against one individual for the purpose of punishing another as “indirect"? The government’s 
object ultimately might be to cause trouble for the latter individual, but the impact on the first individ
ual is direct in any sense of that word. Therefore, the first individual would be entitled to a hearing 
without having to find a new nuance in the due process clause. Third, Justice Stevens’ discussion of the 
nursing home situation at the end of the footnote is irrelevant to either deprivation or property. Rather, 
his focus shifts to the nature of the due process required. Essentially he concludes that any deprivation 
that has occurred is such a relatively mild deprivation or involves such a lesser sort of property interest 
that the nursing home’s effort to prevent decertification is enough due process for the residents as well. 
This conclusion is similar to Justice Powell’s conclusion in Arnett that, although a given interest may be 
property, the ultimate question is whether the procedural protections provided are adequate to meet the 
demands of due process. Arnett v. Kennedy, 416 U.S. 134, 165-67 (1974) (Powell, J., concurring).

350. The difference between O’Bannon and Goldberg v. Kelly, 397 U.S. 254 (1970), might not be as 
stark as the Court would like to believe. Justice Stevens distinguished Goldberg on the basis that it 
involved direct benefits, whereas O'Bannon did not. 447 U.S. at 787 & n. 19. Both cases, however, 
could be considered instances in which government is dealing with the individual from the position of 
monopoly power over the subject matter of the relationship.

351. Indeed, this reasoning might have been the basis for Justice Stevens’ alternative resolution of 
this case in the footnote discussea in note 349 supra.

352. For a discussion of the due process issue, see notes 379-99 infra and accompanying text.

Alternatively, one might conclude that although this is a situation of govern
ment monopoly in which the individual choice constraint is effectively absent, 
due process requires only that the government provide some amount of proce
dural protection to the Medicaid recipients. The government satisfies this re
quirement by the procedural protections given to the nursing home itself, 
whose opposition to the decertification also inures to the benefit of the recipi
ents.351 Calculating the requisite amount of procedural protections, however, 
goes to the theory of due process, not that of property.352 In any event, the 
Court’s narrow focus on definition to the exclusion of theoretical considera
tions provides insufficient guidance for future cases.
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These inadequacies in the Court’s opinion apparently prompted Justice 
Blackmun to write a concurrence in which he ostensibly sought to focus more 
attention on the property issues.353 However, his treatment of these issues is, if 
anything, even more confused and unsatisfactory than the majority’s, and, in
deed, artfully illustrates a complete muddling of the language of the due pro
cess clause. He began by noting several of the analytic difficulties in the 
majority’s opinion. For example, he criticized the opinion for basing its defini
tion of the interests involved solely on the Medicaid provisions: “We have re
peatedly rejected as too facile an approach that looks no further than the face 
of the statute to define the scope of protected expectancies.”354 Although this 
assertion seemingly ignored the impact of later decisions,355 his point is well 
taken: a complete analysis of the property interest held by these Medicaid re
cipients should also consider basic matters of justificatory theory. In addition, 
Justice Blackmun criticized the majority’s inconsistent analysis of the relation
ship between indirect government action and the definition of the term 
deprived.356

353. 447 U.S. at 790-802 (Blackmun, J., concurring).
354. Id. at 792.
355. Justice Blackmun cited to the concurring and dissenting opinions in Arneit in support of his 

proposition. Id. He failed to take account, however, of the impact that Bishop v. Wood, 426 U.S. 341 
(1976), Leis v. Flynt, 439 U.S. 438 (1979), and the property analysis implicit in Martinez v. California, 
444 U.S. 277 (1980), might have had on his analysis.

356. 447 U.S. at 793 & n.3.
357. Id. at 795.
358. Id.
359. Id.

Yet Justice Blackmun’s attempt to produce “a more principled and sensible 
analysis of the patients’ ‘property’ claim”357 failed to meet his own standard. 
First, he suggested that the majority’s definitional approach was too superfi
cial, and that the existence of substantial restrictions on government’s ability to 
interfere with some benefit is sufficient to create “some form of property inter
est” in the benefit to the recipient.358 Thus, according to Justice Blackmun, 
Medicaid recipients established what might be termed a “prima facie property 
interest” in continued residence in the home of their choice, an interest suffi
cient to make a purely definitional analysis inadequate. Yet the source and 
dimension of this prima facie property interest remain unclear. Apparently, it 
derives wholly from theory: if statutes and regulations that create government 
benefits arguably can create a reliance and expectation in continued receipt of 
these benefits, then these benefits amount to some form of property.

Justice Blackmun’s scheme, however, does not appear to require showing 
that such reliance and expectation in fact exists. Perhaps any lawsuit aimed at 
establishing due process rights is evidence that the plaintiffs had sufficient reli
ance and expectation. Or perhaps Justice Blackmun’s conclusion is another 
intuitive application of the government as monopolist theory that would place 
these benefits in that set of cases that would trigger some form of due process 
protection. Regardless of the theory at work here. Justice Blackmun con
cluded that the statutes and regulations created this lesser form of property,359 
even though they did not explicitly provide the precise right—due process pro
tections—for which the plaintiffs argued. Apparently, under Justice Black- 
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mun’s reasoning, this right arises as long as there is a general regulatory 
scheme of restrictions limiting the government’s power to interfere with a 
benefit.

On the other hand, Justice Blackmun acknowledged that not all prima facie 
property interests amount to the full-fledged property interests protected by the 
due process clause. He thus described such full-fledged interests as ‘‘'legitimate 
’claim[s] of entitlement.’”360 Like Justice Rehnquist in Arnett?61 he reasoned 
that government always may incorporate into the definition of a less than full- 
fledged interest the procedures for its termination,362 whereas the procedure 
for terminating a legitimate, full-fledged property interest remains a matter of 
constitutional law363 in which the government does not have a free hand. The 
problem, then, is to determine into which category a particular government 
benefit falls. According to Justice Blackmun, that inquiry is “broad-gauged,” 
and based on “reason and shared perceptions” that define “the scope of the 
claimant’s justifiable expectations.”364 In addition, he stated that “constitu
tional policy” was an important factor in determining when constitutional pro
tections attach.365 The relationship of this virtually limitless inquiry to the 
theory-definition dichotomy is unclear. Apparently, “reason and shared per
ceptions” implies something more than the definitional reasoning (that looks 
to statutory material) employed by the majority, but how much more? Simi
larly, “constitutional policy” appears to refer to basic political and philosophi
cal justifications, but which ones?

360. Id. at 796 (quoting Board of Regents v. Roth, 408 U.S. 564, 578 (1972)) (emphasis added).
361. See notes 147-58 supra and accompanying text (discussing Arnett).
362. 447 U.S. at 796.
363. Id.
364. Id. at 797.
365. Id.
366. As Justice Blackmun stated, “[the patients’] expectancy in remaining in their |nursing] home is 

conditioned upon its status as a qualified provider." Id.
367. Id. at 797.
368. Id. at 798.
369. Id. at 799.
370. Id. at 801.

Justice Blackmun attempted to elaborate upon his broad inquiry by identi
fying four factors that he believed would establish that the recipients’ claim did 
not amount to the legitimate property interest that is protected by the due pro
cess clause.366 The nature of these four factors, however, demonstrates Justice 
Blackmun’s own confusion on the issue of property. The factors he identified 
were: (1) the “lengthy process of deciding the disqualification process has inti
mately involved [the nursing home]”;367 (2) the “property of a recipient of 
public benefits must be limited, as a general rule, by the governmental power 
to remove, through prescribed procedures, the underlying source of these ben
efits”;368 (3) the “asserted deprivation of property extends in a nondiscrimina- 
tory fashion to some 180 patients”;369 and (4) the “patients’ interest has been 
jeopardized not at all because of alleged shortcomings on their part.”370

Justice Blackmun clearly intended this analytic framework to relate specifi
cally to the term property. The question he sought to answer was “whether 



1982] “Property” and “Due Process” 933

constitutional protections attach”371 at all, not how much. He acknowledged, 
in other words, that the issue of property is the trigger mechanism to the due 
process clause established by Roth?ri Despite Justice Blackmun’s correct iden
tification of the problem, however, the first, third, and fourth factors identified 
above involve due process issues having nothing to do with an analysis of 
property.373

Although the second factor does involve a property issue, it has nothing to 
do with the facts of O'Bannon. It concerns the obvious requirement that the 
government program that produces the benefits in question itself continue in 
existence in order to sustain any individual interest in those benefits. Accord
ing to Justice Blackmun, this necessity comports “with common understanding 
and shared expectations.”374 Unfortunately, his cryptic observation leaves un
clear whether he is identifying an aspect of the definition of all government 
benefits—that is, an inherent special limitation—or returning to an underlying 
theory of labeling as property those interests on which individuals rely. Never
theless, it is clear that the inquiry under this factor concerns property in its 
proper role as a trigger mechanism—whether the protections of due process

371. Id. at 797. Justice Blackmun also described the question as “whether protected entitlements 
exist.” Id. at 796.

372. See notes 108-26 supra and accompanying text (discussing Roth).
373. His first factor, which focuses on the home's disqualification. 447 U.S. at 797, is clearly an issue 

of due process, not of property. Inquiry into the nature of the decertification process assumes that there 
is a right to due process already present; that right, however, cannot be established until the property 
issue is resolved. Although he attempted to relate this factor to property, his effort failed. Justice Black
mun reasoned that “the Court heretofore has recognized that where known rules provide procedures 
through which we may expect others to protect a property holder's less directly threatened interests, 
that fact favors viewing compliance with those procedures as defining the outer limits of the property 
holder's expectancy.” Id. This reasoning fails because it is not the property holder’s expectancy about 
his property interest that is being defined, but rather the property holder's expectancy about his due 
process protection.

Similarly, Justice Blackmun’s third factor, which focuses on the nondiscriminatory nature of the 
deprivation, id. at 799, is an inquiry into the requirements of due process. Again, Justice Blackmun 
assumed that these patients have an interest that is being affected; the question then becomes to what 
extent does the Constitution require individualized input, through the use of hearings, into the process 
through which the government affects the interest? Justice Blackmun quoted with approval Professor 
Laurence Tribe to the effect that individual impact of government activity by itself raises constitutional 
issues. See id. at 801 (quoting L. Tribe, supra note 15, at 503-04). This reasoning is flawed because it 
assumes that the right to due process is a free-floating right invoked at the whim of a court.

Justice Blackmun’s fourth factor, which focuses on the absence of wrongdoing or fault on the part of 
the patients, id. at 801, again has nothing to do with property. First, if government is primarily con
cerned that some party has done wrong or is at fault and therefore has deprived him of a protected 
interest, a court’s primary concern is whether the government afforded the accused party due process. 
Again, there is an unstated assumption that government has infringed on some interest that raises the 
due process issues. Alternatively, if Justice Blackmun’s discussion means that the stigmatizing determi
nation of wrongdoing or fault, id. at 802, is the interest that implicates the due process clause, this 
would have to be reconciled with the Court’s past treatment of an individual’s reputation as aspects of 
liberty, not property. See Vitek v. Jones, 445 U.S. 480, 492 (1980) (transfer of prisoner to mental hospi
tal might have stigmatizing effect that raises protected liberty interest); Addington v. Texas. 441 U.S. 
418, 425-26 (1979) (involuntary commitment to mental hospital invokes liberty interest because of ad
verse social consequences to individual committed); Board of Regents v. Roth, 408 U.S. 564, 572-75 
(1972) (no liberty interest infringed because government’s action did not impugn plaintiff's reputation, 
honor, or integrity).

Although these three of Justice Blackmun’s four factors are not illogical or irrelevant to the case, they 
do not belong in a discussion that Justice Blackmun identified as relating to the development of a 
constitutional sense of “property.” 447 U.S. at 796. He should have resolved that question first before 
moving on to these other factors.

374. 447 U.S. at 798.
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should apply at all, and not how relevant they might be. In O'Bannon, how
ever, the government terminated a specific benefit neither as a result of elimi
nating an entire program375 nor because of factors beyond its control.376 
Rather, the government terminated the nursing home’s specific benefits within 
a larger, on-going program because the home failed to meet the rules of the 
program. Thus, although this factor might be useful for understanding the 
legal status of entitlements generally, it is irrelevant to the facts of the case.

375. Justice Blackmun compared O'Bannon with Fox v. Cincinnati, 104 U.S. 783 (1882), in which 
the plaintiff unsuccessfully complained that his lease with the state for water from a canal was “ruined” 
when the canal was converted into a street. 447 U.S. at 799 n.6 (citing 104 U.S. at 785). Justice Black
mun then applied this case to more contemporary issues stating that “[ijf a State may abandon a canal 
without invading the 'property' of a lessee of its waters, it also generally may 'abandon' a college. Perry 
v. Sindermann, 408 U.S. 593 (1972), or a high school, Goss v. Lopez. 419 U.S. 565 (1975), or a nursing 
home Medicaid provider" 447 U.S. at 799 n.6.

376. Justice Blackmun varied the facts in Goss v. Lopez, 419 U.S. 565 (1975), to illustrate a tempo
rary termination of a program—public school education—for factors beyond government's control: if 
the school board suspended classes for ten days at Lopez's school to repair "faulty electrical wiring,” 
Lopez would not be entitled to a pre-shut down hearing. 447 U.S. at 799 n.6.

377. Even if the recipients had a property interest in O'Bannon (perhaps based upon the monopoly 
position of the federal government in this situation), the result reached in O'Bannon—that the procedu
ral protections given the home were sufficient to protect this interest—would still seem unobjectionable. 
This conclusion might follow from the degree of the property interest held by the residents and from 
the corresponding degree of due process that must attend it.

378. In a recent opinion the Court again demonstrated the confusion surrounding the nature or 
substance of the concepts of liberty and property. In Vitek v. Jones, 445 U.S. 480 (1980). a state prisoner 
claimed a denial of due process when he was transferred from a prison to a mental institution under 
state procedures that did not include a hearing or assistance of counsel. Id. at 482-83. The Court 
agreed with the prisoner and found the procedures constitutionally inadequate Id. at 487-94. The 
State argued "that any state-created liberty interest that [the prisonerl had was completely satisfied once 
a physician or psychologist designated by the director made the findings required by [State law] and 
that [the prisoner] was not entitled to any procedural protections.” Id.

In a footnote, Justice White, writing for the majority, commented that the State’s argument was 
"identical" to that urged by the government in Arnett v. Kennedy. 415 U.S. 134 (1974). 445 U.S. at 490 
n.6. His description of the analysis of property in Arnett as “identical" to the issues raised in Vitek 
suggests that the concepts of state-created property and state-created liberty also are identical. Even if 
we accept that the posture of the state prisoner in Vitek and the person seeking employment in Arnett 
are identical for the purposes of the due process clause. Justice White’s analysis assumes that the con
cepts of property and liberty are equivalent, so that the definitional and theoretical exercises giving 
substance to the term property also give substance to the term liberty But what is Justice White’s 
definition of liberty? Is it multi-dimensional, like Professor Honore’s description of private property?

Together, the opinions in O'Bannon represent a most dissatisfying analysis 
of property. Although the result in the case might be substantively unobjec
tionable,377 the attempt to rest the result on any coherent sense of the term 
property, even as the Court has used that term, is distressingly inadequate. As 
a result, one can only speculate about the true substance of the term. To what 
extent will a technical, definitional analysis of an interest be the key in future 
decisions? To what extent will underlying, and still largely unarticulated, the
ories relating to the social institution of private property or to the political 
purpose of the due process clause in general replace, modify, or add to this 
analysis? Finally, to what extent will the Court find it necessary to resort to an 
examination of other terms in the due process clause, like “deprived,” or “due 
process,” to reach a decision in any particular case? Indeed, as Justice Black- 
mun’s four factors in O'Bannon illustrate, a sufficient understanding of the 
term property ultimately might depend on an understanding of the substance 
of the other terms in the due process clause.378 Consequently, before we aban
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don this clause in despair, it is important to examine in more detail the analy
sis that should attend the phrase due process itself.

See notes 24-51 supra and accompanying text. Indeed, is it made up of the same dimensions (that is, 
"how," "what." “who," and "when”)? If not, what are the elements that would constitute the definition 
of liberty? Justice White did not attempt to investigate these issues, and in the absence of such analysis 
it is nothing less than a leap of faith for him to equate the state's ability to deal with property interests 
with its ability to deal with liberty interests.

Justice White, however, found all the equivalence he needed at the level of theory rather than of 
definition. Thus, the transfer to a mental institution raised an issue of liberty because the prisoner had 
an expectation based on state rules that he would not be transferred “except on the occurrence of 
specified behavior." 445 U.S. at 491. This reasoning is identical to the reliance and expectation theory 
upon which property interests in many of the due process cases examined earlier have been based. This 
analysis is inadequate for two reasons. First, the lesson of Board of Regents v. Roth, 408 U.S. 564 
(1972), Bishop v. Wood, 426 U.S. 341 (1976), Leis v. Flynt, 439 U.S. 438 (1979), Martinez v. California. 
444 U.S. 277 (1980), and O’Bannon v. Town Court Nursing Center. 447 U.S. 773 (1980), is that theory 
alone is no longer a sufficient analytical foundation for determining the substance of important consti
tutional terms.

Secondly, and more importantly, the expectation theory upon which Justice White relied is itself 
inadequate Not only is it a superficial justification, see note 59 supra (criticizing expectation theory), 
but superior alternatives are available. For example, the government as monopolist theory explains far 
more satisfactorily the Court's reluctance to let a state designate its own procedures in prison situations. 
In the prison context, a state is obviously in the position of absolute monopolist, whereas it is not such a 
monopolist concerning employment. Thus, this theory satisfactorily explains both the conclusion 
reached by the plurality in A men, permitting the state to narrow the definition of a job, and the conclu
sion in Vitek, limiting the state’s ability to transfer prisoners to mental institutions.

Ironically, almost precisely the opposite problem presented in Vitek is involved in the Court’s recent 
decision in Jago v. Van Curen, 102 S. Ct. 31 (1981) (per curiam). In Van Curen a state parole board 
granted the respondent parole from prison only to rescind that decision without granting respondent a 
hearing to explain false statements he had made during an interview and in the parole plan he had 
submitted Id. at 32-33. The Sixth Circuit held that the "mutually explicit understandings" rationale of 
Perry v. Sindermann. 408 U.S. 593 (1972), was applicable once the parole board announced its decision, 
thus establishing an expectation on respondent’s part sufficient to constitute a "liberty” interest impli
cating the due process clause. 102 S. Ct. at 33. In a per curiam opinion, a majority of the Court dis
agreed. concluding quite simply that the Perry rationale, although applicable to the analysis of property 
interests, was not relevant to liberty:

We would severely restrict the necessary flexibility of prison administrators and parole au
thorities were we to hold that any one of their myriad decisions with respect to individual 
inmates may, as under the general law of contracts, give rise to protected “liberty” interests 
which could not thereafter be impaired without a constitutionally mandated hearing under the 
Due Process Clause.

Id. at 34-35.
Thus, whereas in Vitek we are left to wonder about the nature of liberty because of the Court’s 

attempt to link that concept with property without sufficient explanation, in Van Curen we are left 
equally puzzled about the concept of liberty because of the Court’s stark attempt to differentiate it from 
property, again without sufficient explanation. As a result, a host of questions remain. For example, 
should the existence of liberty be so tenuous as to be eliminated whenever the convenience of parole 
boards demands it? Surely there is something in the nature of the liberty interest held by an inmate that 
might explain and more firmly justify the result in this case. Indeed, Justice Blackmun concludes as 
much in his concurring opinion, in which he criticizes the per curiam opinion for going further than 
necessary in denying the inmate’s claim. Instead, he argues, reference to traditional expectation con
cepts could decide tne issue:

Respondent's expectation of release was no more than a unilateral one and no due process 
rights attached. 1 also could hold that no mutual expectation existed under the circumstances 
inasmuch as the parole board's order was based on respondent's untruths; respondent could 
not reasonably believe that there was a legitimate mutual understanding that he would be 
released.

Id. at 36 (Blackmun, J., concurring) But does Justice Blackmun’s reference to "expectation" mean an 
expectation in fact—that is, a particular, demonstrable psychological state of mind—or something less 
factual and more normative—that is, with the emphasis on “legitimate”? If he means the former, his 
argument fails to consider the possibility that untruths might be a common feature of parole hearings
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VI. The Definition and Theory of “Due Process”

As we have seen, several opinions in the series of entitlement cases have 
rested on the perceived requirements of procedural* 379 due process rather than 
on the nature of property.380 Yet similar questions of theory and definition 
inevitably arise. For example, what is due process? How does one describe or 
define it? Why are there due process protections? What is the justification for 
including this phrase in the Constitution?

and might be perfectly consistent with the parties' expectations. If he means the latter, his argument is 
equally incomplete by failing to articulate the deeper theoretical issue.

Although a detailed examination of the concept of liberty is beyond the scope of this article, our 
previous analysis of the concept of property amply reveals the superficial nature of the discussions in 
Vitek and Van Curen. and the serious dangers in attempting to relate the concepts of liberty and prop
erty in the absence of a firm understanding of each.

379. The concept of “substantive” due process is quite separate and distinct from “procedural” due 
process and is beyond the scope of this article. As described in a recent opinion by Justice Blackmun, 
"there are certain governmental actions that, even if undertaken with a full panoply of procedural 
protection, are, in and of themselves, antithetical to fundamental notions of due process." Parratt v. 
Taylor, 451 U.S. 527, 545 (1981) (Blackmun, J., concurring).

380. See, eg., id. at 535-38 (plurality opinion) (issue whether respondent suffered deprivation of 
property without due process); Mathews v. Eldridge. 424 U.S. 314, 334-35 (1976) (due process flexible 
concept whose content depends on balance of governmental and private interests affected); Goss v. 
Lopez, 419 U.S. 569, 577-78 (1975) (once determined that due process applies, question becomes what 
process is due); Arnett v. Kennedy, 416 U.S. 134, 167-71 (1974) (Powell. J., concurring) (amount of due 
process required depends on balancing government and individual interests); id. at 177-96 (White, J., 
concurring in part and dissenting in part) (discussing requirements of due process).

381 See notes 204-08 supra and accompanying text (discussing Professor Ely’s general concept of 
government being prohibited from acting arbitrarily toward anyone); notes 210-16 supra and accompa
nying text (discussing “constraint" concept as part of government as monopolist theory); note 373 supra 
(discussing Justice Blackmun’s use in O'Bannon of Professor Tribe's theory that due process is impli
cated whenever “government acts in a way that singles out identifiable individuals”); id. (discussing 
another theory noted by Justice Blackmun in O'Bannon that “(ajffording procedural protections also 
aims at ’generating the feeling, so important to a popular government, that justice has been done' ”).

382. See notes 210-16 supra and accompanying text (in absence of other constraints, due process 
clause constrains government action).

The phrase due process differs from a term like property, however, in that 
property has legal substance independent of its reference in the Constitution, 
whereas due process has meaning only because it appears in that document. 
Thus, the term due process is an inherently value-laden phrase that assumes 
meaningful substance only after one establishes some general normative posi
tion or purpose for it in our legal and political system. For example, a basic 
question of due process analysis is whether the ambiguous term “due” means 
simply those procedures that the legislature in its wisdom has deemed proper 
to provide to individuals, or whether it has a “higher” meaning whose stan
dard the judiciary must determine independently of the legislature. Several 
distinct theories support the view that due process is to be judged by a higher, 
independent standard.381

For our more limited purposes within the framework of the theory-defini
tion dichotomy, we shall assume that the word due does invoke the higher 
standard and that this standard relates, as argued earlier,382 to the concept of 
fairness as a constraint on government. Under this assumption, the analysis is 
more accurate if the due process clause is redrafted as follows: “No person 
. . . shall be deprived of his life, liberty, or property, without those procedures 
necessary to prevent an abuse of governmental power. " Although this new lan
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guage remains value-laden, it helps to identify more precisely the issues that 
must be subjected to the technique of analysis developed in this article.

Having established fairness as our basic justificatory foundation, we must 
develop the elements of a working definition of the redrafted term due process, 
namely, those procedures necessary to prevent an abuse of governmental power. 
Initially, that definition requires a central case, whose dimensions are already 
identified as “procedures,” “prevention,” and potential “abuse.” Thus, the fo
cal meaning of due process is: (1) the full set of procedures identified by our 
legal system as (2) most effective in preventing government abuses when (3) 
the potential danger of abuse is greatest.

Included in the first dimension are, for example, the procedures applicable 
in criminal cases—pretrial hearings, trial, judge, jury, rules of evidence, right 
to a lawyer and appeal, among others. The second dimension is determined by 
the purposes of the procedures in any given context, which are basically two
fold: first, to ensure the maximum presentation of the relevant facts and law, 
and second, to ensure that this presentation is made to an impartial deci
sionmaker. The third dimension is more complex because it involves the indi
vidual’s interest in being free from abuse and society’s countervailing interest 
in the efficient administration of government. As to the individual, potential 
abuse might depend on the importance of the interest being affected by govern
ment, the degree to which it is affected, and the extent to which the govern
ment’s action singles out the particular individual. Society’s interest, on the 
other hand, depends on the applicability of other constraints on government 
that might prevent abuse, the cost of elaborate procedures, and the reasons for 
government’s impact on the individual in the first place.383

383. The reason for government to act in a way that affects an individual’s life might be as mundane 
as administrative convenience or as vital as public safety. An obvious example of the latter would be 
the arrest, and ultimately the confinement, of a dangerous criminal.

384. See notes 44-51 supra and accompanying text (social context dimension important in determin
ing boundaries of definition).

Using this analysis, the true central case of the phrase due process might be 
that set of procedures applicable to the person on trial for a crime that might 
result in the death penalty. Each dimension is at its descriptive maximum: (1) 
the full array of procedures described earlier is made available because (2) 
highly accurate information and impartiality are critical because (3) the kind, 
degree, and individuality of the impact of government action is so great, and 
the absence of other constraints on government is so complete, that society’s 
countervailing interests in cost-effectiveness and public safety do not overcome 
the need for elaborate procedural protections. Varying any of these dimensions 
would move the situation away from the central case of due process, but would 
not preclude use of the label.

Instead, consistent with the definitional technique developed in this article, 
each subsequent decision to grant or deny the label due process to varying 
situations ultimately will establish the shape and size of the set of procedures 
and the circumstances that comprise the proper use of the otherwise con- 
clusory phrase due process. Moreover, the precise contour of the boundary 
around the central case, beyond which there is no due process, might well be 
dictated by Professor Honore’s social context384 dimension. For example, as 
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social and political values evolve, a particular kind of impact, such as being 
expelled from a public school, eventually might be viewed as more central 
than in the past and, therefore, deserving of more procedural protection; alter
natively, a particular procedure eventually might be considered more or less 
important to the dimension of information presentation and impartiality.385

385. For example, the right to a lawyer might be considered a more important procedure, and the 
right to a grand jury indictment a less important procedure.

386. Board of Regents v. Roth, 408 U.S. 564, 576-78 (1972).
387. See note 29 supra and accompanying text (discussing elements of control associated with own

ership of property).
388. Indeed, the concept that the nature of a property interest is directly related to the nature of the 

due process protection it requires comports well with how the Supreme Court occasionally has inter
preted the internal operation of the due process clause. An excellent example is Justice Powell’s opin
ion for the Court in Mathews v. Eldridge, 424 U.S. 319 (1976), discussed at notes 132-36 supra and 
accompanying text.

389 An excellent example of the Supreme Court’s willingness to extend procedural protection to a 
thing of little economic value is Parratt v. Taylor, 451 U.S. 527 (1981), which involved a $23 hobby kit. 
The kit apparently deserved due process protection not because it had reached some required threshold 
of value, but because the prisoner’s interest in it was very close to the central case of private property. 
Indeed, it would have been precisely at the central case had it not been for his status as a prisoner, 
which imposed additional limitations on his ownership rights.

This summary consideration of the requirements of due process, however, 
should not obscure the constitutional mandate that procedural protections ap
ply only to those interests held by individuals that activate the trigger mecha
nism of “life, liberty, or property.” For example, although government might 
seriously affect an individual by not rehiring him at the end of the term of his 
employment contract, this impact is irrelevant to a due process inquiry unless 
reemployment after the term of the contract is a property interest entitled to 
due process. In Roth the Court determined that it was not.386

The discussion above of the components of due process assumes that the 
“life, liberty, or property” hurdle has been successfully cleared by, for exam
ple. having a significant number of the elements of control387 associated with 
the thing in question to fall within the definition of property. Courts reason
ably might use the degree of the individual’s property interest (that is, its rela
tion to the central case of property) as another circumstance in determining the 
degree of government’s impact on the individual, and consequently the degree 
of procedural due process required in the situation. In other words, the defini
tional content of the terms property and due process might vary directly: the 
more of the first that is involved in a particular situation, the more the second 
requires in that situation.388 Moreover, the relative importance to the individ
ual of any particular thing, which is one aspect of a due process inquiry, could 
be measured by the proximity of the individual’s ownership interest in that 
thing to the central case definition of private property. Indeed, this explains 
more persuasively the Court’s willingness to extend extensive procedural pro
tection to things of little economic value, for these things nevertheless often 
involve traditional forms of ownership.389

Things or interests that do not fit the more traditional definition of property, 
however, present additional analytical problems. For example, under the gov
ernment as monopolist theory, certain types of government-created forms of 
wealth—entitlements—fall within the term property because of the need for 
due process protection in the absence of other constraints, such as individual 
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choice, operating on government action. Although these entitlements are 
property within the due process clause, they are very different from traditional 
property concepts. Thus, a central case comparison in the entitlements context 
might not be very meaningful in determining the degree of due process re
quired. Instead, the only guide available for determining how much and what 
types of procedural protections to afford might be a subjective assessment of 
the relative importance of the particular entitlement to the individual.

Supreme Court precedent seems to support this type of assessment in the 
entitlement area. For example, Justice White’s conclusion in Goss v. Lopez™ 
that the “right to a public education” is a property interest within the due 
process clause390 391 might be justified by government’s general monopoly over 
elementary and secondary public education.392 Further, one might view the 
minimal pre-suspension procedure prescribed by Justice White393 as a subjec
tive assessment of the student’s long-term, rather than merely immediate, in
terest in education balanced against the countervailing governmental interest 
in ensuring the safety and education of other students.394 395 396

390. 419 U.S. 565 (1975).
391. Id. at 572-73.
392. Although the contention that government enjoys a monopoly over education is subject to dis

pute, it certainly is a monopolist to the extent that it is the only provider of education at public expense 
All taxpayers are compelled to contribute taxes for sustaining public education.

393. See note 131 supra (describing procedure required before suspension of students from school).
394. See 419 U.S. at 582-83 (when student “poses a continuing danger to persons or property or an 

ongoing threat of disrupting the academic process,” countervailing government interest allows imme
diate suspension).

395. 424 U.S. 319 (1976).
396. 416 U.S. 134 (1974).
397. Id. at 163; 424 U.S. at 349.
398. 424 U.S. at 340-43; 416 U.S. at 169.
399. 397 U.S. 254, 269-71 (1970).
400. 451 U.S. 527 (1981).
401. See notes 311-18 supra and accompanying text (discussing Justice Rehnquist’s reasoning in 

Parratl v. Taylor).

Similarly, the government as monopolist theory supports Justice Powell’s 
conclusion in Mathews v. Eldridge™ and his concurrence in Arnett v. Ken
nedy™ that social security benefits and certain government jobs are property. 
Again, an assessment of relative importance supports his conclusion that the 
pre-termination procedures in each case were sufficient to constitute due pro
cess even though they did not include a hearing.397 In each case he argued that 
the impact on the individual of losing the social security benefits or the job was 
less catastrophic than the loss of welfare benefits, which might be the individ
ual’s last protection against starvation.398 399 Thus, the pre-termination hearing 
imposed by Goldberg v. Kelly™ for termination of welfare benefits might well 
be justified because the high degree to which the individual is affected—that is, 
the subjective importance of the entitlement—demands a correspondingly high 
degree of due process.

As Justice Rehnquist suggested in Parratt v. Taylor,400 the concepts of due 
process and deprivation might vary directly in the same manner postulated 
above for due process and property.401 In other words, if the degree of prop
erty interest is held constant as the degree of deprivation increases—either in 
terms of foreseeability or the regularity with which government conducts the 
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activity in question—the degree of procedural protection required by the due 
process clause likewise might increase. Thus, the number of issues to which 
one must be sensitive in a due process clause analysis before one reaches the 
issue of the procedural protections themselves is extensive. First, one must 
search for the presence of a property interest through definitional or theoretical 
exercises or both. Second, one must find a deprivation involving the elements 
the Supreme Court has only recently begun to consider and articulate. Only 
then should one assess the degree of the “property” interest, the degree of the 
“deprivation,” and the countervailing interests of government all within the 
context of the definition and theory of “due process.”

VII. Conclusion

Focusing on the words of the due process clause and separating the analysis 
of each of its terms into a search for its definition and its theory is a valuable 
and effective analytic technique. In the context of government entitlements, 
this technique illustrates not that any particular entitlement necessarily should 
or should not be considered a property interest or that any particular entitle
ment deserves the protection of due process. Rather, this technique requires 
that the meaning of words like “property” and “due process” be found using 
an exercise more complex and rich in conceptual detail than earlier simplistic 
references to the purpose of the due process clause or to some other poorly 
articulated political justification. This is not to say that these justifications were 
necessarily wrong, but that an effort to define these legal terms will focus the 
debate over policy and will help clear up the confusion that currently exists. To 
articulate fully why something should or should not be considered property for 
purposes of the due process clause, one must first establish what that some
thing is. Likewise, to understand why due process is required in any situation, 
one must first describe what due process entails.

As an alternative to the reliance and expectation theory currently used by 
the Court in analyzing government entitlements, this article has proposed the 
government as monopolist theory as a more effective means of determining 
whether an individual’s interest in any particular entitlement is a constitution
ally protected property interest. This theory focuses on whether the individ
ual’s association with the government in any particular context is compelled 
because the individual had no choice but to deal with the government, or 
whether the association is voluntarily entered into after the individual’s assess
ment of the various available alternatives. When the association is forced, the 
monopolist theory labels the individual’s interest in the subject matter of the 
association—the entitlement—a constitutional property interest that merits the 
protection of due process. When the association is voluntary, however, the mo
nopolist theory does not compel the imposition of due process protections be
cause the availability of choice provides the requisite protection against 
arbitrary and unfair government actions.

The article’s sensitivity to the words of the due process clause and its analy
sis of the cases have sought to sharpen the awareness both of the substantive 
issues involved and of the different methods of analysis employed by various 
members of the Supreme Court to resolve these issues. The article has not 
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achieved a complete resolution of those issues, but has developed a method by 
which their analysis profitably can be restructured and refined. This method— 
recognizing the distinction between the definition of and the theory behind a 
legal term—also illustrates the nature, importance, and implications of the 
shift in the Court’s reasoning evident in Roth, Arnett, and Bishop, as well as 
the inadequacy of its subsequent reasoning in Flvnt, Martinez, Parratt, and 
O'Bannon. The analysis cannot end here, however. The term “property” also 
appears in the fifth amendment’s taking clause and, thus, to complete the in
quiry, the Court’s approach to this term in the taking clause must also be ex
amined. Perhaps with the development of a coherent treatment of the 
definition and theory of property in the due process clause, courts and com
mentators can from a new perspective attempt to resolve that term’s meaning 
in the taking clause context.
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1. The royal prerogative was the right of the King to take any action at his own discretion, regardless 
of whether it violated customary norms. See 3 B. Wilkinson, The Constitutional History of 
Medieval England, 1216-1399, at 30-32 (1958) (discussing evolution of royal prerogative). The con
cept had been resisted by the English nobility during the Middle Ages, as evidenced by the Magna 
Carta and its subsequent reissues. See X. Hogue, Origins of the Common Law 50-51 (1974) (dis
cussing Magna Carta as limitation on arbitrary royal action).

2. Robert Burkhart has collected a number of Tudor-era homilies urging obedience and non-resist
ance to lawfully-constituted authorities, regardless of the quality of the authorities’ actions. Burkhart, 
Obedience and Rebellion in Shakespeare's Early History Plays, 55 Eng. Stud. 108, 108-09 (1974). For 
example, An Homilee agaynst disobedience and wyljul rebellion notes that “Kinges, Queenes, and other 
Princes ... are ordeyned of God” and that rebellious subjects therefore “disobey GOD and procure 
theyr own damnation.” An exhortation notes that “we must referre all judgement to god, to kynges and

The resolution of legal problems can affect not only the lives of the par
ties involved, but also the structure of society, and indeed its intellectual 
and literary climate. Legal arguments thus often transcend their time 
and become models for future thought and action. William Shake
speare understood the importance of law and its effect on human his
tory. In this article, Dr. Gohn examines the legal arguments in Richard 
II, demonstrating how Shakespeare used the historical overthrow of 
King Richard II to justify the absolute power of the monarch and also 
provide for a method of choosing the monarch’s successor when the 
rules of succession failed. According to Dr. Gohn, Shakespeare advo
cated this theory to resolve the problem of succession that was develop
ing under the current monarch, Elizabeth I, as well as to justify 
absolutist political theory. In so doing, Shakespeare also depicted a na
tion in a time of constitutional crisis, vividly demonstrating the enor
mous practical consequences of a breakdown of the legal order.

It is principally at moments of social crisis that artists are found dealing with 
laws and constitutions. Elizabethan England was entering one such crisis in 
1595. The land was settling into a ten years’ period of anxiety over the royal 
succession. The Queen, Elizabeth, unmarried and past her childbearing years, 
had no logical successor or close relative. Moreover, the revival of the ancient 
debate concerning the royal prerogative1 complicated this anxiety. Elizabeth 
and her predecessors in the House of Tudor had maintained for a century the 
position that the Monarch had the right to rule without check, and that the 
courts, the Parliament, and the Privy Council exercised power in subordina
tion to the monarch.2 The days of such royal absolutism, however, were num-
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bered. The Puritans, who would briefly overthrow the Crown in the next 
century, were gaining influence, and they were in the vanguard of those who 
believed that Parliament, Courts, and Council exercised an independent power 
beyond the Monarch’s reach.* 3

rulers, and judge under them, which be gods officers, to execute justice.” Id. at 109. Elizabeth clearly 
encouraged such views. See L. Smith, Elizabeth Tudor 60-64 (1975) (Elizabeth believed without 
reservation in divinity of kings and recognized ruler’s concomitant responsibility to God).

3. See generally P. Collison, The Elizabethan Puritan Movement (1967); P. McGrath, Pa
pists and Puritans under Elizabeth I (1967); L. Stone, The Causes of the English Revolu
tion, 1529-1642 (1972).

4 Richard II may be dated to 1595 with a considerable degree of certainty. Wilson, Introduction to 
King Richard II, at vii, vii-x (J. Wilson ed. 1939).

5. Most prominent recent historians adopt the following account of Richard’s fall from power. See 
R. Jones, The Royal Policy of Richard II: Absolutism in the Later Middle Ages 179 (1968) 
(King’s government could not endure because of loss of support of influential classes); R. Tuck, Rich
ard II and the English Nobility 209-19 (1973) (Richard’s fall attributed to loss of political support
ers in Parliament and dubious legality of Bolingbroke’s disinheritance and banishment). See generally 
A. Steel, Richard II (1941). Historian Bernard Wilkinson is most emphatic that Bolingbroke’s practi
cal problems in 1399 were far greater than his theoretical ones. Wilkinson, The Deposition of Richard 
and the Accession of Henry IV, in 1 Historical Studies of the English Parliament 329, 330 (F. 
Fryde & E. Miller eds. 1970).

6. Richard gave members of the royal household land grants, endowments, offices, and titles, thereby 
securing their support. In effect, he created another class of nobles who, unlike the magnates of the 
realm, were loyal to him.

7. The magnates were the men with the rank of Earl or Duke. They were the wealthiest landowners, 
the traditional leaders in war, and influential advisers to the king, often being closely related to him. 
For example, John of Gaunt (Duke of Lancaster) and Thomas of Woodstock (Duke of Gloucester), two 
of the most influential magnates (and opponents of Richard), were the King’s uncles. The magnates of 
the realm, with the support of the Commons in Parhament, were a formidable political force.

It was at this juncture that William Shakespeare wrote Richard II4 attempt
ing to explore the succession and the royal prerogative in an unusually legal 
and theoretical way. Although this was not of course Shakespeare’s sole intent 
in writing Richard II, it was in many ways the heart of the play. For Shake
speare saw in the events of the years 1398-1400 a compelling crystallization of 
tnese two grave constitutional issues in action. His dramatization of these 
events provides a striking instance of how a consummate artist can capture the 
essence of legal thinking in dialogue and action—to the extent that his work 
may even be regarded as a brief submitted to the court of public opinion.

I. The Historical Constitutional Problem

Historians generally attribute the downfall of Richard II in 1399 to the ordi
nary run of factional politics.5 According to the usual historians’ consensus, 
Richard, after succeeding to the throne in his youth, had undergone a lengthy 
protectorship, during which a council conducted government affairs. This pro
tectorship became for Richard an object of lifelong resentment. Upon achiev
ing majority, Richard reacted by surrounding himself with a small faction of 
friends and supporters, which comprised the royal household.6 Together they 
tried to concentrate power in the Crown, rendering the magnates of the realm 
less influential.7 The members of the royal household quarreled with the mag
nates, who periodically contrived to force Richard to abandon his circle of 
favorites. Richard, in turn, tried to dilute the power of the magnates by taxing 
them heavily, by creating many new titles, and finally by trying to undermine 
the nobility’s chief weapon, Parliament, through a puppet Parliamentary Com
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mittee.8 Eventually, Richard’s support among the nobility was so slight that a 
coup d’etat occurred during his convenient absence in Ireland in March of 
1399, The coup succeeded simply because those subjects who did not partici
pate were unwilling to oppose it. When Richard returned, the coup already 
was complete. Richard’s cousin Henry Bolingbroke, the leader of the coup, 
had effectively concentrated power in his own hands.

8. Richard’s detractors charged that Richard used the Committee, set up by Parliament, to further 
his personal objectives, and that the Committee exceeded its delegated powers. See note 18 infra (dis
cussing parliamentary committee).

9. Actually, the constitutional breakdown under Richard was but one example of the inability of the 
medieval English political system to deal with unlawful actions by the King. Earlier examples included 
the Barons’ Revolt against King John that resulted in the Magna Carta, Simon de Montfort’s revolt 
against Henry III in 1264, and a succession of revolts against Edward II in the 1320s. Bolingbroke’s 
rebellion was significant because it was the first successful rebellion that resulted in an outsider being 
placed on the throne. In 1327, rebels did capture and murder Edward II, but they placed his son, 
Edward III, on the throne.

10. Contemporary accounts clearly connected Richard with the death. See L. Duls, Richard II in 
the Early Chronicles 71-79 (1975) (Saint Alban chronicles contend Richard ordered Mowbray and 
four henchmen to suffocate or strangle Gloucester).

11. Although some accounts conclude that Richard arrested Gloucester for insurgency, see id. at 88- 
90 (several chronicles suggest that Gloucester had conspired to overthrow Richard), modem historians 
do not so justify Richard’s actions. See S. Steel, supra note 5, at 231-39 (even if Gloucester conspired 
to overthrow the Crown, Richard did not follow established procedures in securing his arrest and exe
cution). In truth, Gloucester was probably murdered for his popularity, for his leadership of the faction 
supporting a continuation of the war with France, and perhaps for plotting against his nephew Richard. 
See B. Tuchman, A Distant Mirror 579 (1978).

12. The legislative relationship of the King and the Parliament in 1398 was not so theoretically clear 
as the relationship between the King and the courts. See note 13 infra (discussing relationship between 
the King and the courts). From the Norman Conquest onward, the King and Council together con
ducted the nonjudicial lawmaking, though initially the King’s role was clearly predominant. See W. 
McKechnie, Magna Carta 253-54 (2d ed. 1914) (lawmaking not part of Council’s function at first; 
institution grew to become Parliament). Chapter 14 of the Magna Carta fixed the composition of the 
commune concilium and Chapter 12 gave it power to consent to or veto taxation. Magna Carta chs. 12 
& 14, reprinted in McKechnie, supra, at 248; see 1 H. Taylor, The Origin and Growth of the 
English Constitution 387 (1896) (Magna Cana clearly established right of national assembly to join 
with King in ordaining taxes). As the histcry of Richard’s later years makes clear, however, Parliament 
remained largely an instrument of the royal will. Edwards, The Parliamentary Committee of 1398, in 1 
Historical Studies of the English Parliament 316, 327-28 (E. Fryde & E. Miller eds. 1970); see 
also B. Wilkinson, supra note 1, at 84-94 (discussing ebb and flow of parliamentary independence 

But this sad story had its constitutional ramifications as well. Bolingbroke, 
the leader of the rebellion, personified the constitutional breakdown occurring 
under Richard.9 Two years before Bolingbroke’s uprising, Richard had or
dered his and Bolingbroke’s mutual uncle, Thomas of Woodstock, Duke of 
Gloucester, seized and transported to Calais. There, Thomas Mowbray, Duke 
of Norfolk, one of Richard’s trusted henchmen, had held Gloucester in cus
tody. During this imprisonment Gloucester mysteriously died, almost certainly 
at Richard’s behest.10 Richard was thus accomplice to a murder. Unlike most 
royal involvement in dark deeds, this act was neither well concealed nor easily 
forgivable nor properly glossed over with legal formalities. Gloucester had 
been popular and guilty of no conspicuous wrongdoing, and there had been no 
formal legal procedures in his arrest, deportation, or killing.11

Yet it was not possible to bring Richard to trial even if there had been proof 
against him. Bringing the King to the bar would have been, in medieval eyes, 
something akin to splitting him into two personalities. The King personified 
the law. He was the source of all legislative power;12 a crime was considered to 
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be a breach of the King’s peace. The King also was the chief magistrate and 
source of all judicial power.13 Finally, the King was the head of the State; to 
say anything against him was likely to be treason.14

during period before Richard). See generally G. Sayles, The King’s Parliament of England 
(1974) (providing history of Parliament until Richard’s reign).

Although the King’s accountability to the Parliament was questionable as a theoretical or practical 
matter, he was still viewed as being subject to the law. Bracton, writing in the thirteenth century, a 
hundred years before Richard’s reign, said:

The king must not be under man, but under God and under the law, because law makes the 
king, |Let him therefore bestow upon the law what the law bestows upon him, namely, rule 
and power.) for there is no rex where will rules rather than lex.

2 Bracton on the Laws and Customs of England 33 (G. Woodbine ed., S. Thome trans. 1968) 
[hereinafter Bracton). Bracton himself notes, however, that a King who fails to rule or judge wisely is 
subject only to divine sanction:

If it be asked of him, since no writ runs against him, there will [only] be opportunity for a 
petition, that he correct and amend his act; if he does not, it is punishment enough for him 
that he await God’s vengeance. No one may presume to question his acts, much less contra
vene them.

Id In medieval theory, therefore, the King was thus above all earthly sanctions to enforce his submis
sion to Parliamentary lawmaking.

13. The King was the chief judge and the fountainhead of judicial power. This was not disputed 
either in the Middle Ages, Bracton, supra note 12, at 304, or in the highly anti-Royalist period of the 
Seventeenth Century, following Shakespeare's age. Hale’s Prerogatives of the King 179 (D. Yale 
ed. 1976). See generally 1 W. Holdsworth, A History of English Law 32-38 (7th ed. 1956); B 
Wilkinson, supra note 1, at 152-62.

14. A crime against the King, lese-majesty, was the most serious of all crimes. See Bracton. supra 
note 12, at 334 (’°The crime lese-majesty takes many forms, one of which is where one rashly compasses 
the King’s death or does something or arranges for something to be done to the betrayal of the lord 
king or of his army”). A person committed treason by inciting remedy or reform in any matter touch
ing the King’s person, his government, or his regality in a manner the Lords declared treasonous. 3 
Rotuli Parliamentorum 408 (J. Strachey ed. 1767) (medieval record of Parliament) [hereinafter 
Rot. Parl.].

It is not clear whether mere words spoken against the King constituted treason during Richard’s 
reign. In this respect, the historical Bolingbroke may have had a less daunting body of legal authority 
to face than Shakespeare’s Bolingbroke. In putting all of Bolmgbroke’s accusations in heavy periphra
sis in the first two acts, Shakespeare seems to recognize a new judicial doctrine of treason that includes 
treasonous words. Bolingbroke, in fact, helped to develop this doctrine when he became Henry IV. 
See J. Bellamy, The Law of Treason in England in the Later Middle Ages 107, 116-20 (1970) 
(Henry IV executed several men for uttering treasonous words).

Although treasonous words probably were not technically punishable at the end of the fourteenth 
century, they frequently were penalized. Richard had his henchmen falsely accuse of treason those 
who said critical, abusive, or scandalous things about him. The Court of Chivalry had jurisdiction over 
these disputes, and trials in the Court of Chivalry were trials by combat. The indictments issued by 
Henry’s Parliament against Richard specifically noted this practice. 3 Rot. Parl., supra, at 420b (Item 
No. 44).

15. The Court of the Constable and the Marshal, also called the High Court of Chivalry, primarily 
tried treasons and homicides the defendant allegedly committed abroad, when no remedy at common 
law existed. If the appellant could not prove his case by producing evidence, he offered to support his 
accusation in combat. The punishment for defeat varied with the crime. If the appeal was treason, “the 
vanquished party was disarmed . . and drawn behind a horse to the execution site, where he was 
beheaded or hanged.” G. Squibb, The High Court of Chivalry 22 (1959).

Bolingbroke, whether from motives of familial loyalty, partisanship, or per
sonal ambition, chose what was probably the best course within these imposing 
legal constraints to expose Richard’s complicity in Gloucester’s death. He ac
cused Richard’s agent, Mowbray, of treason for his hand in Gloucester’s death, 
and forced the issue to be settled through trial by combat in the Court of the 
Constable and the Marshal.15 The beauty of this scheme was that a trial in this 
court involved no giving or weighing of evidence. If Bolingbroke had won the
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combat, he would have proved Mowbray guilty in the eyes of the law and 
secured a spectacular and bloody execution for him.16 He would have ob
tained the medieval equivalent of declaratory relief.

When the combat was about to begin, however, Richard stopped the contest 
and banished both the combatants. Richard acted within his rights17 in stop
ping the combat. Nevertheless, that he did so with the advice and consent of 
the Parliamentary Committee, which exercised highly questionable powers, 
added a taint of illegality to the proceedings.18 Further, although Richard 
used a customary prerogative in banishing the combatants, he certainly was 
not implementing a recognized judicial penalty.19 His actions therefore frus-

16. For the original version of the rules of combat, see The Ordenaunce and Fourme of Fightyng 
within Lisles, 1 Black Book of the Admiralty 300, 325 (T. Twiss ed. 1871) [hereinafter The 
Ordenaunce and Fourme of Fightyng],

17. Such regal interference is also recorded as having occurred during the reign of Bolingbroke's 
grandson. Henry VI. See [Talbot v. Ormond,] 4 Rot. Parl., supra note 14, at 199. The “Ordenaunce” 
provided for this:

And yif it happen so that the Kyng wolde take the quarell in his hande and make them 
accordid withoute more fightyng, than the conestable takying the toon partie, and the 
merchall the toothir, and lede them afore the Kyng. . . . they shalbe ledde oute of the gate of 
the listes evenly. . . .

The Ordenaunce and Fourme of Fightyng, supra note 16, at 325-27.
18. For an account of the Committee’s brief history, see the relevant passages from the Rolls of 

Parliament, reprinted in Select Documents of English Constitutional History 1307-1485, at 
175-78 (S. Chnmes & A. Brown eds. 1961). The Committee’s original membership of eighteen included 
Bolingbroke’s father, John of Gaunt, as well as Richard’s henchmen Bushy and Green. The scope of its 
authority at the date of its inception, 31 January 1398, was to consider various petitions to the King. 
Edwards, supra note 12, at 317. Richard had the Rolls fraudulently altered to expand the powers of the 
Parliamentary Committee. Id. at 317-20. An example of the Committee’s overreaching was its revoca
tion of Bolingbroke's and Mowbray’s powers of attorney to receive any inheritances during their exile. 
Id at 322.

The Parliamentary indictment of Richard alleged that he intended the Committee to replace Parlia
ment. 3 Rot. Parl., supra note 14, at 418b Historians, however, have debated this issue. See IV T. 
Tout, Chapters in the Administrative History of Mediaevel England 35-41 (1928) (Richard’s 
willingness to rely on Committee of Parliament for authority partially rebuts prevailing view that ex
tension of Committee’s powers indicated Richard’s desire to abolish Parliament); Edwards, supra note 
12, at 325 (Richard may have used Parliamentary Committee only as instrument of vengeance, not to 
replace Parhament).

19. Although the Magna Carta recognized the judicial penalty of exile, Magna Carta, ch. 39, re
printed in McKechnie, supra note 12, at 375, the sanction had fallen into disuse by Richard’s time and 
was used only against criminals who had taken sanctuary. 11 W. Holdsworth, supra note 13. at 569. 
Moreover, even the Magna Carta mandated legal proceedings prior to the pronouncement of exile. See 
Magna Carta, supra, ch. 39 (“no freeman shall be . . . exiled . . . except by the lawful judgment of 
his peers”). For a discussion of sanctuary and exile, see Bracton, supra note 12, at 382-83; L. Pike, A 
History of Crime in England 253 (1968) (reprintedfrom 1873-76 edition); 3 W. Holdsworth, 
supra note 13, at 303-06; Reville, L’ “Abjuratio Regni": Histoire D’une Institution Anglais, 50 Revue 
Historique 1-42 (1892). Neither Bolingbroke nor Mowbray, however, was a “sanctuary-man.” Al
though a series of statutes starting in 1529 abolished the penalty of abjuration, 22 Hen. VIII, c. 2 
(1530), it was revived in Shakespeare’s day, 35 Eliz., c. 1, §§ 2-3; c. 2, §§ 8-10 (1593) (imposing abjura
tion on Roman Catholics); see 11 W. Holdsworth, supra note 13, at 569-71 (discussing revival of 
punishment of exile). Shakespeare's audience clearly was aware of the novelty of the penalty.

Nonetheless, exile was somehow a customary, though technically illegal, part of the nonjudicial royal 
prerogative. Edward I, by edict, banished the Jews from England in 1290. Cal. Close Rolls, 1288-1290, 
at 95-96 (1904); see L. Salzman, Edward I 94-96 (1968) (Jews remaining in England after November 
1290 faced execution). In practice, therefore, the Magna Carta did not entirely abolish exile without 
trial. Nevertheless, the exiles of Bolingbroke and Mowbray appear to be an abuse of the royal preroga
tive. The articles of indictment tendered by Henry’s Parliament, which should be viewed skeptically, 
charged that Richard banished Bolingbroke “without the slightest legitimate cause . . . against all jus
tice, and the laws and customs of his kingdom, according to the military law in this case.” 3 Rot. Parl., 
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trated the limited justice Bolingbroke was seeking.
And there was worse to come. In February of 1399, Bolingbroke’s father, 

John of Gaunt, Duke of Lancaster, the richest and most powerful of the Eng
lish nobility, died. The exiled Bolingbroke was to have been his heir.* 20 To
gether with the Parliamentary Committee, Richard revoked Bolingbroke’s 
powers of attorney. At the same time, Richard committed custody of Boling
broke’s lands to the Parliamentary Committee,21 which in turn made a number 
of grants of the Lancastrian possessions to Richard’s favored supporters, “until 
Henry . . . shall have sued the same out . . . according to the law of the 
land.”22 Although these grants supposedly terminated when Bolingbroke re
claimed possession, Richard had effectively disinherited Bolingbroke.23

supra note 14. at 419a (translation). This accusation may mean simply that Richard was unjust “in this 
case.” or that he should not have imposed such a sentence without a complete trial.

20. For a reprint of John of Gaunt’s will, see S. Armitage-Smith, John of Gaunt 420-36 (1964) 
(in Anglo-Norman). Although the will contained specific bequests to Bolingbroke, the bulk of the 
estate passed to him through a residuary clause. Id. at 435.

21. 3 Rot. Parl., supra note 14. at 372b.
22. Cal. Pat. Rolls, 1396-1399, at 563. Similar grants are to be found in the following: Cal. Close 

Rolls, 1397-1399, at 448-506; Cal. Fine Rolls, 1391-99, at 293-97, 303. See R. Jones, supra note 5, at 99 
& n.22 (holders of Lancastrian estates retained them as long as land in King’s hands).

23. Richard strayed just outside the bounds of the law. Parliament never authorized the Parliamen
tary Committee to parcel out the Lancastrian estates. The Committee, however, achieved apparent 
authorization by simple forgery and alteration of the parliamentary records. See note 18 supra. These 
actions violated the forms of procedure more than the substantive law of property and inheritance.

24. Exceptions existed, however. See notes 30-42 infra and accompanying text (discussing five com
peting theories of how Crown descended: Divine Designation, Inheritance, Conquest, Acclamation, 
and Parliamentary Designation). William the Conqueror’s strongest claim, for example, was not Inher
itance, but Conquest. Edward IPs accession to the throne during the lifetime of his father, Edward 1, 
could not have been by Inheritance but was by Parliamentary Designation or Acclamation.

25. Of course, if Richard had been picked by God to rule, it had been through the mechanism of 
Inheritance. Richard was the son of Edward, the “Black Prince,” the eldest son of King Edward III. 
The Black Prince died before his father did. and thus Richard became Edward Ill’s heir.

26. See J Bellamy, supra note 14, at 11-14 (treason against King most serious crime); Burkhart, 
supra note 2, at 108 (Tudor view required obedience to Kmg).

27. Revolts themselves were not uncommon, see note 9 supra, but to the medieval mind they were 
aberrations; the entire political structure rested on the presumption that the King would govern wisely 
and well.

Having done so, Richard had put himself into a position in which his rivals 
could accuse him of a theoretical contradiction of immense precedential dan
ger. His own claim to monarchy rested, under one construction, on the princi
ple of Inheritance. The Crown was not real property, but it usually descended 
the same way.24 By undermining the principle of Inheritance of real property, 
Richard effectively undermined the principles upon which his own prerogative 
and monarchy arguably rested. To the extent Richard considered such mat
ters, he might have considered his royal claims to rest on Divine Designation 
rather than Inheritance.25 But others might well, and dangerously, perceive an 
inconsistency.

Conventional English political theory of both the Middle Ages and the Ren
aissance ordinarily condemned all attempts to overthrow a Monarch as trea
sonous.26 Richard’s actions, however, now raised the truly extraordinary 
situation that might have permitted revolt.27 Society’s social contract with the 
Monarch obligated the Monarch to defend and supervise social institutions, 
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such as inheritance and succession.28 When the Monarch actively and grossly 
perverted those institutions and processes instead of protecting them, society’s 
consideration failed, and it might have the right to rescind. This was particu
larly true if the Monarch’s actions undermined the very principles that, under 
the social contract, gave the royal prerogative legitimacy. By disinheriting the 
powerful Bolingbroke, Richard perverted the principle of Inheritance, argua
bly justifying revolt.

28. See L. Smith, supra note 2, at 60-64 (Elizabeth understood that along with royal prerogative, 
ruler bore many responsibilities).

29. See 2 W. Stubbs, Constitutional History of England 528 (1883) (committee carefully 
elaborated articles of deposition and drew up statement of resignation for Richard).

30. See generally W. Stubbs, supra note 29; Galbraith & Clarke, The Deposilion of Richard II, 14 
Bull, of John Rylands Library 125 (1930); Lapsley, Richard Il’s “Last Parliament"’, 53 Eng. Hist. 
Rev. 53 (1938); Lapsley, The Parliamentary Title of Henry IV, 49 Eng. Hist. Rev. 423-49, 577-606 
(1934) [hereinafter Lapsley, The Parliamentary Title}, Richardson, Richard Il’s Last Parliament, 52 
Eng. Hist. Rev. 39 (1937); Wilkinson, The Deposition of Richard II and the Accession of Henry IV, in 
Historical Studies of the English Parliament 329 (E. Fryde & E. Miller eds. 1970).

31. In claiming the Crown, Bolingbroke hinted of this doctrine. See text accompanying note 50 infra 
(Bolingbroke’s speech).

As a practical matter, these actions finished Richard. They prepared the 
way for Bolingbroke’s return to England and his capture, deposition, and mur
der of Richard. Yet Richard’s actions did not provide Bolingbroke an obvious 
theoretical justification for his inevitable insurgency. A theoretical justification 
was so essential that Bolingbroke appointed a lawyers’ committee to consider 
the problem.29 The committee justified the insurgency through the promulga
tion of an official account of events.

In order to be even marginally persuasive, the official account had to legiti
mize Bolingbroke’s return in arms, Richard’s deposition, and Bolingbroke’s 
own ascendancy. It was this last issue that was both the most important and 
most troubling problem. The English Crown historically has been claimed on 
the basis of at least one of five legal theories: Conquest, Divine Designation, 
Inheritance, Acclamation, or Parliamentary Designation.30 It was from these 
five alternatives that Bolingbroke and his committee were forced to choose.

The facts of Bolingbroke’s accession most strongly called Conquest to mind, 
but Bolingbroke’s committee rejected this theory as a matter of course. Con
quest as a theoretical basis not only lacked the legitimacy Bolingbroke sought, 
but also could be used by future rebels as justification for their own actions— 
an intolerable situation. Thus, neither the Parliamentary record nor the writ
ings of the Lancastrian apologists presented Bolingbroke’s ascendancy as Con
quest or rebellion.31 They could not entirely obscure Bolingbroke’s contempt 
of exile, but they avoided this problem by declaring the exile illegal and thus a 
nullity.

Absence of Conquest meant that Henry could not have taken the Crown 
directly from Richard. But if not from Richard, then from whom? The hand 
of God, so conspicuous in bestowing the Crown on Richard, who had received 
it by direct succession, was conspicuously absent here, primarily because Bol
ingbroke had preempted God’s role by helping himself. Although Boling
broke did assert that God was one of his guarantors when he formally claimed 
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the throne,32 Divine Designation could not serve as his major justification.
Nor did the ordinary rules of Inheritance reach the proper result for Boling- 

broke. Edmund Mortimer, the infant Earl of March, stood nearer in inheri
tance to the Crown than did Bolingbroke.33 Although “the strict rule of 
hereditary descent had not yet received positive and formal recognition,”34 In
heritance was nevertheless a meaningful, powerful concept. Therefore, be
cause he could not be Richard’s heir by intestate succession, Bolingbroke 
arranged to become Richard’s heir by devise.

Bolingbroke and his committee visited Richard in the Tower of London, 
where he was imprisoned, and presented him with a series of indictments of his 
misbehavior in office. Upon reading them, according to the official account,35 
Richard declared himself ready to resign. He then stripped off his regalia, a 
symbol of extreme importance,36 and freely resigned his office, calling upon 
the nation to accept Bolingbroke as his successor.37

Scholars have debated fiercely whether Parliament in Richard’s time was

32. 3 Rot. Parl., supra note 14, at 422-23; see text accompanying note 50 infra (Bolingbroke’s 
speech).

33 Edmund was descended from Edward Ill’s second son, Lionel of Clarence, and thus had a supe
rior claim to that of Bolingbroke. who was descended from Edward’s third son, John of Gaunt. 1 H. 
Taylor, The Origin and Growth of the English Constitution 513 (1896).

34. Id.
35. 3 Rot. Parl., supra note 14, at 416-17.
36. For an excellent discussion of the symbolism of divestiture, see Ranald, The Degradation of Rich

ard II: An Inquiry into the Ritual Backgrounds, 7 Eng. Literary Renaissance 170, 170 (1977) 
(Shakespeare’s divestiture represents Richard’s reduction in rank from king to knave).

37. The Parliamentary Report, 3 Rot. Parl., supra note 14, at 416-17, and the Lancastrian chroni
clers agree that a Parliamentary deputation went to Richard while he was in captivity in the Tower. 
According to them, the committee secured Richard’s willing abdication, including a ceremonial divesti
ture of his regalia and an expression to the Parliament that he wanted Bolingbroke as his successor. 
Froissart gives a representative account of the Lancastrian position:

Than Kynge Rycharde was brought into the hall, aparelled lyke a Kynge in his robes of 
estate, his septer in his hande, and his crowne on his heed: than he stode up alone, not holden 
nor stayed by no man, and sayde aloude: 1 haue been kynge of Englande, duke of Acquytany, 
and lorde of Irelande, aboute xxii. yeres, which sygnory, royalte, cepter, crowne, and herytage, 
1 clerely resygne here to my cosyn Henry of Lancastre: and I desyre him here in this open 
presence, in entrynge of the same possession, to take this septour: and so deliuered it to the 
duke, who take it. Then Kynge Rycharde toke the crowne fro his heed with bothe his handes 
and set it before him, and sayd: Fayre cosyn, Henry duke of Lancastre, 1 gyue and delyuer 
you this crowne, wherwith I was crowned Kynge of Englande. and therwith all the right 
thereto dependyng. The duke of Lancastre took it, and the archebysshop of Caunterbury toke 
it out of the dukes handes.

2 Sir John Froissart’s Chronicles of England, France, Spain, Portugal, Scotland, Brit
tany, Flanders And The Adjoining Countries 751-52 (J. Bourchier & Lord Bemers trans. 1812) 
(reprintedfrom 1524 ed.).

This story is almost certainly a complete fabrication. Such acquiescence from Richard would have 
been incredible, given the fierce resentments, rages, and tears attributed to him by Jehan Creton, his 
friend who was with him in captivity. See Creton, Translation of a French Metrical History of the 
Deposition of King Richard the Second, Written by a Contemporary, 20 Archaelogia 1, 149 (J. Webb, 
ed. and trans. 1824); Chronique De La Traison Et Mort De Richart Deux 216-18 (B. Williams 
ed. 1846) (Richard so enraged with Bolingbroke’s conduct that he scarcely could speak; Richard paced 
the room, and accused Bolingbroke of treason). The order to keep Richard in the Tower of London 
might be attributed to the inflammatory effect that his presence could have had on the public. A more 
realistic explanation, however, is that Richard probably would have repudiated the official account of 
his supposed abdication. For a more detailed analysis of the accuracy of the official account, see M. 
Clarke, Fourteenth Century Studies 76-80 (1937); Lewis, The Protestation of Richard II in the 
Tower in 1399, 23 Bull, of John Rylands Library 151 (1939). 
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ever thought to have a voice in bestowing the Monarchy on a King.38 The 
theoretical difficulty with this idea was that Parliament was technically no 
more than the King’s Council. It was called by him and existed only by his 
authority. If the authority lapsed, then Parliament’s authority also lapsed. 
Thus, if Richard were no longer king, a Parliament called by him would have 
no authority to grant Bolingbroke the Crown. Nor could a Parliament called 
by Bolingbroke be valid unless he already was king. Certainly Parliament’s 
power to bestow the Crown was not recognized when Edward II was deposed 
in favor of his son, Edward III, the only deposition and replacement of a king 
since the Conquest.39 Although some accounts have recognized Parliament’s 
role in the designation of new monarchs,40 Parliament apparently was not in 
session when the deposition of Richard and installation of Bolingbroke oc
curred. Thus, the historical Bolingbroke clearly did not base his claim to the 
Crown on the consent of Parliament sitting as Parliament.

38. Compare W. Stubbs, supra note 29, at 533 (Bolingbroke’s accession to throne made validity of 
parliamentary title indispensable to royalty) with Lapsley, The Parliamentary Title, supra note 30, at 53 
(Parliament that witnessed Richard’s deposition not true parliament).

39. See Wilkinson, supra note 30, at 337-39 (leaders in rebellion against Edward II attributed official 
responsibility only to clergy and people, not Parliament).

40. Id. at 339 & n.4 (Lichfield and Lanercost Chronicles}.
41. Although the “estates” were comprised largely of members of Parliament, the difference between 

the “estates” and Parhament was that the “estates” represented the populus—the entire population of 
the land. See B. Wilkinson, The Constitutional History of Medieval England, supra note 1, 
at 26 (discussing estates’ role in deposition of Edward II).

42. Lichfield Chronicle, quoted in Clarke, Committees of Estates and the Deposition of Edward II, in 
Historical Essays in Honour of James Tait 27, 36 n.3 (J. Edwards, V. Galbraith & E. Jacobs eds. 
1933) (translated from Latin). Of course the “right” of the estates to depose the King rested on this one 
shaky precedent.

43. 3 Rot. Parl., supra note 14, at 415a.
44. Id. at 422-23. This was the list of indictments allegedly taken to Richard in the Tower.
45. Id. at 416-17.
46. Id. at 422a. For an account of this session, see 1 J. Wylie, History of England Under 

Henry the Fourth 9 (1884) (“The question was put whether it was expedient for the parliament and 

It was a different matter, however, when Parliament was sitting as the es
tates.4' The estates could grant Acclamation, and Acclamation, the voice of 
the assembled estates, had been used in the past to disenfranchise an outgoing 
King. The Lichfield Chronicle colorfully describes the deposition of Edward II:

in which council, to the cry of the entire people 
unanimously persisting in the cry, that King Edward should 
be deposed . . . thus Walter, archbishop of Canterbury, 
pronouncing words to that effect, with the assent and 
consent of all, King Edward was deposed.42

Although the Commons actually could not decide such matters, they were thus 
able to legitimize a deposition and usurpation. Bolingbroke and his committee 
thus arranged for Parliament to sit as the Estates, depose Richard, and pro
claim Bolingbroke King.

To assemble the Commons, Bolingbroke had Parliament called to order in 
Richard’s name.43 Parliament then produced a series of indictments that de
tailed all the abuses of Richard’s reign.44 After Bolingbroke’s supporters con
veyed the news of Richard’s supposed abdication to the Commons on 
September 30, 13 99,45 the assembly accepted Richard’s “deed of cession.”46 
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The articles of indictment were then read.47 After the reading, the assembly 
voted that the indictments formed sufficient ground for deposing the King, 
although the throne appears already to have been technically vacant.48 A 
commission was then appointed to bear the news to Richard.49

the kingdom that such renunciation should be accepted, and each and all, separately and by acclama
tion, made answer that it was”).

47. 3 Rot. Parl., supra note 14, at 417-22.
48. Id. at 422a.
49. Id. at 422.
50. This is Holinshed's version, Holinshed’s Chronicles 88 (R. Hosley ed. 1968), but it is almost a 

literal transcription of Henry’s Middle English speech. See 3 Rot. Parl., supra note 14, at 422-23 
(Henry’s speech).

51. Id.
52. 3 Rot. Parl., supra note 14, at 423a (translation from Latin).

At this stage, Henry Bolingbroke, speaking in English before the assembly, 
claimed the Crown:

In the name of the Father and of the Son and of the Holy 
Ghost, I Henry of Lancaster, claim the realm of England and 
the crown, with all the appurtenances, as I that am 
descended by right line of the blood coming from that good 
Lord King Henry the Third, and through the right that God of 
his grace hath sent me, with the help of my kin and of my 
friends, to recover the same, which was in point to be 
undone for default of good governance and due justice.50

Bolingbroke’s claim was thus a generalized and vaguely-worded claim of 
Inheritance. Although he stated that he was of Henry Ill’s kindred, he did not 
claim to stand closest to Henry or Richard in the ordinary line of succession. 
Henry’s claim had a nice and no doubt calculated ambiguity: “through the 
right God of his grace hath sent me, with the help of my kin and my friends, to 
recover the same, which was in point to be undone . . ,”51 Bolingbroke could 
have been saying either that God had sent him the right, establishing Divine 
Designation, or that God had sent him the grace to win the right to the throne 
by Conquest. In either case, his assertion was followed by the Acclamation of 
the Parhament.

The Lords spiritual and temporal, and all the estates there 
present, severally and communally, were asked what they 
thought of this claim? And the estates with all the People, 
then without difficulty or delay, consented that the Duke 
should reign over them.52

Henry had thus achieved the utmost the formalities of succession could al
low in legitimizing his coup. Inevitably, his efforts fell somewhat short. He 
had inherited the Crown only by bending the laws of succession, and by devise 
under duress. The Parliamentary Designation by Acclamation had operated 
to ratify, but not to initiate, a change of rulers actually accomplished by Con- 
?uest. Bolingbroke might have claimed, but could not demonstrate, Divine 

»esignation because the succession had been tainted by his victory at arms. 
Conquest, however, was full of shabby impheations and alarming precedent. 
In the midst of the indictment process, the Bishop of Carlisle inconveniently 
objected that all of Bolingbroke’s actions were impious and unconstitutional, 
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because God chose the King and only God could remove him.53 Carlisle’s 
argument, in theoretical terms, was that Divine Designation overrode all rival 
claims to Kingship, and that Richard’s Divine Designation could not be with
drawn.54 Claims of Richard’s continuing legitimacy, as evidenced by remarks 
such as Carlisle’s, were so powerful that Henry faced a number of uprisings 
and plots in the imprisoned Richard’s name.55

53. Although Shakespeare immortalized the speech, see text accompanying notes 125-26 infra (Car
lisle’s speech), its absence from the official record has raised doubts about the authenticity of this brave 
gesture. Yet it seems certain Carlisle actually made the speech. R. Jones, supra note 5, at 107.

54. Bolingbroke had Carlisle arrested for this outburst. Id. at 107.
55. For this reason, it became necessary to murder Richard, although the exact circumstances of 

Richard’s death are uncertain. See L. Duls, supra note 10, at 169-76 (different accounts contend that 
Richard died either of grief, of voluntary starvation, of starvation by prison guards, or at hands of Sir 
Peter Exton). The account followed by Shakespeare, that Sir Peter Exton murdered Richard at Henry’s 
request, most likely was correct. See Chronique De La Traison Et Mort De Richart Deux, supra 
note 37, at 248-50 (At Henry’s behest, Sir Peter Exton and seven armed men, lances in hand, rushed at 
Richard while he was dining. Richard valiantly and vigorously defended himself, killing four of his 
attackers, until Sir Peter struck him a fatal blow to the head).

Opposition to Henry did not cease upon Richard’s death, however. Under the leadership of Owen 
Glendower, the Welsh, who had been loyal to Richard, launched a savage guerilla war that was to last 
most of the next decade. Other rebellions centered around Henry’s earlier supporters, the Percys, the 
powerful and semi-independent Earls of Northumberland. The legitimacy of the Lancastrian dynasty 
continued to be a problem even after these rebellions were quashed, and was a focal point of the Wars 
of the Roses during the reign of Bolingbroke’s grandson, Henry VI.

56. For a compact account of Essex’s sporadic rebellion and Elizabeth’s toleration, see S. Bindoff, 
Tudor England 300-04 (1950).

57. Wilson, The State of England (1600), 16 Camden Miscellany 2 (F. Fisher ed. 1936) (52 Cam
den Series 3d).

58. James Stewart was James VI, King of Scotland, heir of the eldest sister of King Henry VIII, who 
was father to the Queen.

59. See note 2 supra (discussing Tudor support for strict absolutism).

Thus, as evidenced by Bolingbroke’s difficulties in legitimizing his coup, the 
political theory of England in the late fourteenth century could not deal ade
quately with unlawful actions by a monarch. A King governing unjustly could 
commit crimes, divest property, and bar victims from access to judicial relief. 
Although the circumstances called for replacement of the unjust king, all theo
ries, and certainly all processes, connected with usurpation were 
unsatisfactory.

II. The Contemporary Urgency of the Problem

Englishmen were obsessed with a somewhat similar problem of succession 
in 1595. Queen Elizabeth celebrated her 67th birthday in that year and had no 
heirs of the body or close relatives. In 1595, the Earl of Essex began his highly 
conspicuous and long-tolerated flirtation with rebellion, which finally proved 
his undoing in 1601.56 According to an account written in 1600, Essex was 
only one of a dozen competitors for the Crown.57 It was not until later that 
Elizabeth solved the succession conundrum by naming James Stewart as her 
heir.58 The inescapable truth in 1595 was that the necessity for creating a 
monarch by human rather than divine agency was near at hand.

This necessity, however, undermined the royal absolutism under which the 
Tudors thrived. The Tudors had fostered a doctrine of absolutism unprece
dented since that of Richard II.59 According to this doctrine, God ordained 
the Monarch as the keystone of the social order, and the merely human substi
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tution of monarchs threatened the entire social edifice with collapse.60 Al
though the Elizabethan dilemma did not involve the overthrow of a tyrannical 
monarch like Richard, the human element inevitable in the coming selection 
of a Monarch still did not square well with absolutism.

60. The fears underlying this position were not mere chimeras. England had suffered greatly from 
the struggle over the Crown from the fall of Richard II in 1399 to the accession of the Tudors in 1485, 
and again during the pretendership of Lady Jane Grey in 1553-54. See generally S. Bindoff, supra 
note 56.

61. In the next century, the absolutist concept of the royal prerogative came to be called the “Divine 
Right of Kings.”

62. E.K. Chambers writes:
There are many indications of an analogy present to the Elizabethan political imagination 
between the reign of Richard II and Elizabeth herself. A letter of Sir Francis Knollys on 9 
January 1578 excuses himself for giving unwelcome counsel to the queen. He will not “play 
the partes of King Richard the Second’s men”; will not be a courtly and unstatesmanlike 
flatterer. Clearly the phrase was familiar. Henry Lord Hunsdon similarly wrote at some date 
before 1588, “I never was one of Richard Il’s men”.

1 E. Chambers, William Shakespeare: A Study of Facts 353 (1930) (footnotes omitted).
63. 2 E. Chambers, supra note 62, at 326.
64. See Wilson, supra note 4, at 107 (first deposition scene published in 1608). There is little ques

tion, however, that actual performances of the play did contain the scene. See id. at xxxiii-iv (censor 
clearly endorsed performance with deposition scene as early as 1595).

65. See id. at xxxi-ii (Globe performed RichardII at express wishes of Essex’ supporters, who con
tributed honoraria for performance).

66. E. Chambers, supra note 63, at 327.

Absolutists naturally preferred Divine Designation,61 because designation 
by society implied a social contract, and contracts limit rights as well as confer 
them. If society had bestowed the Crown, the social contract would have lim
ited the royal prerogative. This was unacceptable. Therefore, to safeguard the 
absolutist doctrine of the royal prerogative, Divine Designation was a desider
atum. When a monarch took the throne by Inheritance, Divine Designation 
could be inferred because no human except the monarch’s parents, divinely 
ordained themselves, had any part in the designation. Conquest, Acclamation, 
and Parliamentary Designation all suffered from the more perceptible imprint 
of human hands. If the Monarch were chosen by these means, some might 
find God’s role harder to descry; others might conclude it had been eliminated.

Englishmen of 1595, therefore, had to design and then arrange a succession 
which, although touched by human hands, still left room for the operation of 
Divine Designation. The succession from Richard to Bolingbroke, so humanly 
effected, and yet so carefully crafted to avoid seeming other than Divine, was a 
precedent of obvious relevance.

Elizabethans clearly saw the parallels between the events of their time and 
the events in Shakespeare’s play. Contemporary records note that Elizabeth’s 
courtiers sometimes compared her predicament to that of Richard II.62 Eliza
beth’s own comment on the play clearly indicates that she saw the analogy: “I 
am Richard II, know ye not that?”63 Moreover, the only printings of the play 
during Elizabeth’s life did not contain the abdication scene, but the first edi
tion after her death did include it.64 Even more remarkable, Essex, on the eve 
of his rebellion, requested a special performance of the play.65

Elizabeth’s own words are a testament to the play’s popularity: “[T]his trag
edy was played 40tie times in open streets and houses.”66 The audience’s ap
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preciation of the play’s intrinsic merit and the Elizabethan rage for historical 
spectacles might partially explain the play’s popularity.67 Some of the enthusi
asm for the play, however, undoubtedly was due to obsessive worries about the 
theoretical aspects of the succession.

67. See H. Richmond, Shakespeare’s Political Plays 4-10 (1967) (popularity of historical plays 
in Elizabethan era).

68. In other plays, Shakespeare wrestled with legal concepts, most notably the growing struggles 
between the courts of law and equity. The outstanding instances are The Merchant of Venice and 
Measurefor Measure. For a legal and historical analysis of The Merchant of Venice, see M. Andrews, 
Law Versus Equity in the Merchant of Venice (1965). Various commentators have noted Shake
speare’s extensive knowledge of law. See generally D. Barton, Links Between Shakespeare and 
the Law (1929); G. Keeton, Shakespeare’s Legal and Political Background (1967).

69. D. Barton, supra note 68, at 9.
70. G. Keeton, supra note 68, at 3.
71. Although Shakespeare would not have had access to all contemporary accounts, there were at 

least thirty-six accounts available. See generally L. Duls, supra note 10 (comparative study of 36 ac
counts, excluding parliamentary record and subsequent histories).

72. See id. at 7. 248-53. See generally Elliott, History and Tragedy in Richard II, 8 Stud, in Eng. 
Lit. 253 (1968).

73. Scholars agree that Shakespeare’s sources included the French chronicle of Jehan Creton (1399), 
the anonymous Chronicque de la Traison el Mort de Richart Deux (ca. 1400-12), Bourchier’s 1525 trans
lation of Sir John Froissart’s Chronicles (ca. 1400), E. Hall's Union of Noble and Illustre Famelies of 
Lancastre and York (1550), Samuel Daniel’s freshly published epic poem, The Ciuile Wars (1595), a 
recent play entitled Woodstock (1593), and most important, Raphael Holinshed’s Chronicles as re
printed by John Hooker in 1587. Creton and the Chronicque were Richardian, Daniel and Holinshed 
were Lancastrians, and Hall and Froissart, Yorkists.

For a discussion of the scholarly debate concerning the attribution of these sources, see M. Black, 
The Life and Death of King Richard the Second, a New Variorum Edition of Shakespeare 
405-505 (1955), reprinted from John Quincy Adams Memorial Studies 199-216 (J. McManaway ed. 
1948); Wilson, supra note 4, at xxxviii-lxiv.

74. Although Professor Irving Ribner has suggested that the historical Richard held more limited 
views of the monarch’s power and prerogative than Shakespeare attributes to him, Ribner, The Histori
cal Richard, in Twentieth-Century Interpretations of Richard II 13 (P. Cubeta ed. 1971), 
Ribner is a literary critic; historians picture Richard as a convinced absolutist. See A. Goodman, The 

Shakespeare had both the legal and the historical sophistication to grapple 
with these problems.68 The source of Shakespeare’s legal knowledge might 
have been his personal background. John Shakespeare, his father, had been a 
party to over fifty lawsuits, and Shakespeare himself was either a litigant, wit
ness, or party to a number of real estate conveyances.69 But beyond that the 
level of legal sophistication in Elizabethan England seems to have been high.70

As for Shakespeare’s historical source material, it was so plentiful that no 
one can say today what was the full extent of his reading on the subject.71 
Richard’s chroniclers generally adopted one of three biases: Lancastrian 
(holding Bolingbroke to have been a savior), Yorkist (holding Bolingbroke at 
best a rebel), and Richardian (focusing on Richard as a Christ-like martyr).72 
Shakespeare apparently had access to all three viewpoints,73 and traces of all 
approaches are visible in the syncretistic treatment of the constitutional themes 
of the play.

III. The Articulation of the Problem in the Play

A. RICHARD’S ABSOLUTISM

Like the historical Richard, the dramatic Richard exhibits an unshakable 
conviction in the unlimited nature of his prerogative.74 He speaks of himself as 
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a “deputy elected by the Lord,”75 while oblivious to the possibility that Divine 
Designation might imply correlative duties to his subjects.76

Loyal Conspiracy: The Lords Appellant Under Richard II (1971) (Richard, early in his reign, 
behaved in manner unjust and harmful to major factions of nobility); R. Jones, supra note 5, at 88-99 
(Richard behaved in absolutist manner throughout reign).

Although it is true that, in Richard’s day, there was not in theoretical treatises on the royal preroga
tive the insistent emphasis so prevalent in Elizabethan-period literature on the sinfulness of seeking 
recourse against an unjust monarch, this is apparently because medieval theoreticians never seriously 
posed themselves the question of the legitimacy of recourse. The literature of that period, however, did 
stress the divinity of kingship and the necessity of obedience. D. Hanson, From Kingdom to Com
monwealth: The Development of Civic Consciousness in English Political Thought 71-80 
(1970); E. Kantorowicz, The King’s Two Bodies: A Study in Medieval Political Theology 
35-40 (1966).

75. RichardII, Act Ill, scene ii, line 57. All subsequent citations to the text of the play will conform 
to common literary citation format under which the above citation would be III:ii:57. The text relied on 
for this and all quotations is the Cambridge University Press edition of King Richard II, edited by J 
Dover Wilson (1939).

76. The dramatic Richard is unlike Bracton and traditional medieval thinkers, who believed that a 
divinely appointed king owed a duty to rule wisely. See note 12 supra (discussing Bracton’s beliefs). 
See generally B. Tuchman, A Distant Mirror (1978) (describing breakdown of medieval social and 
political order during second half of fourteenth century; medieval ideal of just monarch gave way 
under weight of events).

77. See, e.g, C. Spurgeon, Shakespeare’s Imagery 220-24 (1935); Altick, Symphonic Imagery in 
Richard II, 62 Mod. Language A. of America Publications 339, 341-44 (1947); Doran, Imagery in 
“Richard II" and in “Henry IV,” 31 Mod. Language Rev. 113, 120-21 (1942); Suzraan, Imagery and 
Symbolism in Richard II, 7 Shakespeare Q. 354, 360-64 (1956).

78. III:iu:46-47.
79. Legal real estate imagery ends John of Gaunt’s great deathbed speech:

This royal throne of kings, this sceptred isle,
This earth of majesty, this seat of Mars,
This other Eden, demi-paradise.
This fortress built by Nature for herself
Against infection and the hand of war,
This happy breed of men, this little world,
This precious stone set in the silver sea,
Which serves it in the office of a wall,
Or as a moat defensive to a house,
Against the envy of less happier lands. . . .
This blessed plot, this earth, this realm, this England,
This nurse, this teeming womb of royal kings,
Feared by their breed, and famous by their birth,
Renowned for their deeds as far from home.
For Christian service and true chivalry,
As is the sepulchre in stubborn Jewry
Of the world’s ransom, blessed Mary’s Son:
This land of such dear souls, this dear dear land,
Dear for her reputation through the world,

Richard’s asymmetrical view of the relation of Monarch and subjects can be 
seen in the land imagery. Critics have frequently remarked on the land im
agery in the play without recognizing its relevance to this issue.77 Richard and 
the other characters continually refer to England as Richard’s estate. Boling- 
broke, for instance, expresses his desire not to shed blood on his return, speak
ing of the unwanted possibility thus:

. . . such crimson tempest should bedrench
The fresh green lap of fair King Richard’s land . . . 78

John of Gaunt on his deathbed makes use of two elaborate figures of 
speech79 which characterize Richard as “Landlord of England,”80 one who 
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views his duties to his subjects as of the same extent as those a landowner owes

Is now leased out—4 die pronouncing it,
Like to a tenement or pelting farm. . . .
England, bound in with the triumphant sea,
Whose rocky shore beats back the envious siege
Of wat’ry Neptune, is now bound in with shame,
With inky blots, and rotten parchment bonds ....

Il:i:40-64. The great encomium to the land is brought up short by a deliberately bathetic legalism:
. . . leas'd out . . .
Like to a tenement or pelting farm
. . . bound in with shame.
With inky blots and rotten parchment bonds.

The sense of the legalism is worth scrutinizing. “Tenement,” as early as 1593, meant a rented suite of 
rooms or an apartment, 11 Oxford English Dictionary 183 (1933), and, despite the more general 
sense of tenure—freehold interest in structures affixed to lands, a legal usage current since the Middle 
Ages, id.—the rented rooms usage seems clearly intended. “Pelting farm,” a phrase Shakespeare bor
rowed from the play Woodstock, see Woodstock, supra note 73 (IV:i: 147), meant an insignificant or 
worthless farm. 7 Oxford English Dictionary, supra, at 628-29. Gaunt’s meaning, then, is that 
Richard values “[tjhis blessed plot” so little that he does not occupy it himself but leases it to others as if 
it were a flat or a farm. The “inky blots and rotten parchment bonds” also show Richard’s low regard 
for the land because they signify a transfer of ownership by legal transactions rather than by succession. 
The sale of land was considered almost immoral in medieval England.

Gaunt returns to this charge repeatedly during his subsequent tirade to Richard:
It were a shame to let this land by lease ....

II:i:l 10
Landlord of England art thou now, not king ....

ll:i:113. What apparently is meant by this metaphor is, in general, Richard’s reliance on his despised 
counsellors, principally Bushy, Green, Bagot and Scrope, whose advice was generally condemned by 
hostile chroniclers as leading Richard to perdition. More particularly, Shakespeare may have had in 
mind a scene from Woodstock, supra note 73, at 40-54, in which these counsellors divide the kingdom 
into tax collection districts. The pair used “blank charters,” a notorious revenue raising device. With 
royal threats, they would extort from men of substance signed pledges on blank documents. The collec
tors would then fill in the amounts to be given the treasury and keep the excess themselves. R. Jones, 
supra note 5, at 92. Shakespeare twice mentions the charters elsewhere in the play:

We are enforced to farm our royal realm;
The revenue whereof shall furnish us
For our affairs in hand. If that come short,
Our substitutes at home shall have blank charters;
Whereto, when they shall know what men are rich,
They shall subscribe them for large sums of gold.

I:iv:45-50.
And daily new exactions are devised,
As blanks, benevolences, and I wot not what.

II:i:249-50. Moreover, it seems clear from the following scene that the blank charters themselves are 
only exemplary, and not the only abuse embraced by “leas’d out”:

A thousand flatterers sit within thy crown,
Whose compass is no bigger than thy head.
And yet incaged in so small a verge,
The waste is no whit lesser than thy land ....

II:i: 100-03. Waste is used here in its legal sense, meaning destruction of the value of real property by 
those whose use of the land adversely affects the rights of others with presently vested interests in the 
land. This usage had been current since at least 1414. 12 Oxford English Dictionary, supra, at 
138. In this elaborate metaphor, King Richard’s flatterers, and by implication Richard himself, are 
liable for waste because their rule has destroyed the “land.” It requires little ingenuity to conclude that 
the wasters of the land are identical to the flatterers. Although it has been suggested that the accusa
tions in Gaunt’s speech do not warrant thorough indignation, see Friedman, John of Gaunt and the 
Rhetoric of Frustration, 43 ELH 279 (1976) (mere delegation of royal power to flatterers and creation of 
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to his land—none whatsoever. Duty is owed up, never down. The land may 
neither rebel nor seek to change owners. This accounts for Richard’s indigna
tion, the sense of being affronted by the inversion of the natural and divine 
orders in his references to the land while he is being ousted:

Dear earth, I do salute thee with my hand, 
Though rebels wound thee with their horses’ hoofs: 
Feed not thy sovereign’s foe, my gentle earth,
Nor with thy sweets comfort his ravenous sense . . . ,81

Richard has no respect for the land rights of others, however, as he demon
strates in confiscating Bolingbroke’s inheritance. He does so despite the remon
strance of York:

Take Hereford’s rights away, and take from Time
His charters and his customary rights;
Let not tomorrow then ensue today;
Be not thyself.... for how art thou a king
But by fair sequence and succession?82

Although Richard does not respond directly, he might answer that his monar
chy came not through “fair sequence and succession,” but through Divine 
Designation, however manifested. Therefore, he is not accountable to the 
principle of Inheritance. He might add that, as the grantor of all tenures, he 
has at least the technical right to revoke them.83 Whatever his reasons, Rich-

a few additional dukedoms seems inadequate reason for Gaunt’s indignation), this interpretation 
misses the nature of the waste complained of. Gaunt gives a hint immediately after he dubs Richard 
“Landlord”:

Thy state of law is bondslave to the law ....
II:i:114. The waste is the maladministration of justice in Richard’s kingdom. Most particularly, of 
course. Gaunt refers to the murder of his brother Thomas of Woodstock. See French, Richard II and 
the Woodstock Murder, 22 Shakespeare Q. 337, 338-39 (1971) (Woodstock's murder uppermost in 
Gaunt’s attention during deathbed speech). This grave charge, carried by a wealth of imagery, is most 
clearly expressed in the real estate image, and concluded by the remark:

Gaunt am I for the grave, gaunt as a grave,
Whose hollow womb inherits nought but bones . . .

Il:i:82-83, and by Gaunt’s elaborate rhetorical efforts to present Richard as suffering worse health than 
he. The “hollow womb” of the grave that Gaunt is both “for” and “like” will inherit “nought but 
bones.” Richard’s ultimate “landholdings,” Gaunt prophesies, will come to even less, because of the 
“waste” committed by Richard’s tenants and his flatterers.

80. II:i:13.
81. III:ii:6-7, 12-13.
82. II:i: 195-99.
83. The law of tenures provided that one held one’s land of the King, or of a mesne lord who held of 

the King at some number of removes, for the mutual benefit of King, landholder, and the nation at 
large. In return, landholders owed the “incidents” of tenure, especially loyalty and military service. 
Payments also might be required. C. Kolbert & N. MacKay, History of Scots and English 
Land Law 22-24 (1977). Tenure had been revocable for treason since at least 1350. See 25 Edw. Ill, 
ch. 2 (“of such Treason the Forfeiture of the Escheats pertaineth to our Sovereign Lord, as well as the 
Lands and Tenements holden of other, as of himself’). Such forfeiture was still the practice in Eliza
beth’s time. See Pimb’s Case, 72 Eng. Rep. 528 (1585) (“The king is entitled to all the land traitors had 
at the time of [their] treason”) (translation from French). See generally 3 W. Holdsworth, supra note 
13 at 70-71 (7th ed. 1956) (forfeiture upon conviction for treason not abolished until 1870).

The confiscation of Bolingbroke’s lands, however, was not this sort of forfeiture. In the first place, 
Bolingbroke, at this stage of the play, has not been convicted of treason. (Although the parliamentary 
record treated the historical Bolingbroke as if he had been convicted of something, 3 Rot. Parl., supra 
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ard clearly regards it as within his legitimate prerogative to set aside the law of 
property, perhaps the most sacred form of law to Medieval and Renaissance 
Englishmen.

Richard has so divine a conception of his own status that it adds to his grief 
when he revokes his exile of Bolingbroke:

O God, O God! that e’er this tongue of mine, 
That laid the sentence of dread banishment 
On yon proud man, should take it off again 
With words of sooth! . . ,* 84

note 14, at 417, the nature of the offense was not clear.) And there seems to be no precedent for the 
revocation of tenure for a cause other than treason.

84. III:iii: 133-36.
85. Richard had already meddled with the sentence by reducing it from ten years to six years soon 

after pronouncing it. I:iii:140-43, 208-12.
86. III:ii:54-57.
87. IV:i:248-50.
88. V:v:109-10.
89. See text accompanying notes 12-15 supra (Bolingbroke could not bring King Richard to trial for 

Gloucester’s death).

There is a palpable sense of impiety toward his own royalty in undoing that 
which he had, in his royal capacity, done.85

Finally, Richard believes that inasmuch as his kingship is divine in its ori
gin, only divine agency properly can revoke it.

Not all the water in the rough rude sea
Can wash the balm from an anointed King.
The breath of worldly men cannot depose
The deputy elected by the Lord . . . ,86

Even after his public abdication, Richard has great reverence for the divine 
nature of his position:

I find myself a traitor with the rest:
For I have given here my soul’s consent
T’ undeck the pompous body of a King . . . ,87

Richard believes in his kingship to his last. Having received his deathblow 
from Exton, he speaks of himself as the King and of the land as his:

. . . Exton, thy fierce hand
Hath with the King’s blood stained the King’s own
land. . . .88

In short, Shakespeare’s Richard conceives of the relation between a King 
and his subjects as totally non-reciprocal. The King cannot make an illegiti
mate demand upon his subjects, and perhaps as a consequence, subjects need 
be equipped with no protective power, least of all that of replacing the King.

B. THE MURDER OF GLOUCESTER AND THE FRUSTRATION OF JUDICIAL 
PROCESS

The historical causes for Bolingbroke’s challenge to Mowbray after Glouces
ter’s murder have already been described.89 Shakespeare’s audience, unlike 
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modern audiences, would have understood Bolingbroke’s motivation. The 
story was not only generally familiar, but the play Woodstock, first produced 
between 1591 and 15 94,90 also recounted the particulars of Richard’s and 
Mowbray’s responsibility for Gloucester’s death.91 Thus, Shakespeare could 
afford the path of oblique hints he drops concerning Richard’s involvement.

90. Woodstock, supra note 73, at 71-72.
91. Id. at 16-25.
92. l:ii:4-6.
93. I:ii:37-39.
94. II:i: 104-05.
95. II:i:124-31.
96. I:iii:24-25.

Indeed, the obliqueness shows Shakespeare’s artistry. Precisely because the 
King is law incarnate, direct accusations against Richard cannot be made. 
Rather, everything must be done by indirection. That it is taboo to say any
thing scandalous about the King can be seen from several circumlocutions. 
When John of Gaunt discusses Gloucester’s murder with Gloucester’s widow, 
he speaks of Richard’s involvement this way:

But since correction lieth in those hands,
Which made the fault that we cannot correct . . .
Put we our quarrel to the will of heaven . . . ,92

A few moments later, Gaunt speaks more directly but still by epithet:
. . . God’s substitute,
His deputy anointed in His sight,
Hath caused his death, . . 93

Even on his deathbed, presumably emboldened by the realization that he has 
nothing to lose, Gaunt still speaks elliptically to Richard:

O, had thy grandsire with a prophet’s eye
Seen how his son’s son would destroy his sons,94

It is only when Richard, enraged by even thus circumspect an accusation, 
threatens him, that Gaunt finally speaks out clearly:

O, spare me not, my brother Edward’s son,
For that I was his father Edward’s son,
That blood already, like the pelican,
Hast thou tapped out and drunkenly caroused.
My brother Gloucester, plain well-meaning soul,
Whom fair befal in heaven ’mongst happy souls,
May be a precedent and witness good . . .
That thou respect’st not spilling Edward’s blood!95

Bolingbroke confronts not only the near-impossibility of accusing a King 
directly, but also the the King’s status as law personified. The formulaic accu
sations Bolingbroke and Mowbray level at each other as preliminaries to trial 
by combat demonstrate the implicit assumption that all crimes offend the 
King.

Mowbray. To prove him, in defending of myself,
A traitor to my God, my King, and me — 96
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Bolingbroke-. . . . he is a traitor foul and dangerous,
To God of heaven, King Richard and to me . . . ,97

97. I:iii:39-40.
98. III:i:7-15.
99. I:ii:4.
100. I:ii:37-41.
101. Shakespeare’s main source for the scene was Holinshed, whose account he tracks with great 

care. See Holinshed’s Chronicles, supra note 73, at 67-73. Diane Bomstein suggests that Shake
speare may have used another technical source, William Segar’s The Booke of Honour and Armes 
(1590). Bomstein, Trial by Combat and Official Responsibility in Richard II, 8 Shakespeare Stud. 131, 
136-37 (1975).

102. Note 15 supra. This particular trial by combat, involving Bolingbroke and Mowbray, may not 
actually have been supervised by the court, because the Marshal at the time was Mowbray himself. G. 
Squibb, supra note 15, at 23 n. 1. Nevertheless, the combat was carried out according to the protocol of 
the court. Id.

103. See [Talbot v. Ormond,] 4 Rot. Parl., supra note 14, at 198 (1423) (example of such a case). In 
this fascinating report, the basic account of the events is in Latin, the complaint is in Anglo-Norman, 
and the annexed schedule is in Middle English. Id

Bolingbroke’s later account of his rationale for executing Richard’s henchmen 
Bushy and Green illustrates the same principle:

I will unfold some causes of your deaths:
You have misled a prince, a royal king,
A happy gentleman in blood and lineaments,
By you unhappied and disfigured clean.
You have in manner with your sinful hours
Made a divorce betwixt his queen and him,
Broke the possession of a royal bed,
And stained the beauty of a fair queen’s cheeks
With tears, drawn from her eyes by your foul wrongs.98

Only after cataloguing these accusations of lese majeste does Bolingbroke re
veal his real reason for killing them—their role in oppressing him. In any case, 
the King is so much the personification of justice that every crime must be an 
offense against him personally.

The King also is the chief administrator of justice. “Correction Beth in [his] 
hands”99 and he supervises the trial by combat. As chief magistrate, the King 
is not subject to any recourse. As Gaunt notes:

God’s is the quarrel — for God’s substitute,
His deputy anointed in his sight,
Hath caused his death, the which if wrongfully,
Let heaven revenge, for I may never lift
An angry arm against His minister.100

Unable to accuse the King directly, Bolingbroke uses an elaborate judicial 
procedure to establish the basis for the “declaratory relief’ he seeks. The most 
historically and technically correct aspects of the play are the two scenes de
picting the judicial combat.101 The court with jurisdiction was the Court of the 
Constable and the Marshal, whose writ ran to treasons and homicides commit
ted abroad which had no remedy at common law.102

For the preliminaries, the appellant would prepare a petition for the King in 
Council, to which was annexed a schedule of the articles of complaint.103 His
torically, the accusations by Bolingbroke and the counter-accusations by Mow
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bray were made at a Parliament in Shrewsbury, in February of 1398, but the 
King and Council did not hear them formally until April 29, at Windsor.104 
Shakespeare begins the play with the Windsor confrontation. Richard refers 
to the initial accusations as

104. [Hereford v. Norfolk,] 3 Rot. Parl., supra note 14, at 383 (1398).
105. I:i:4-5.
106. I:i:39, 44-46.
107. I:i:54-57, 67-68.
108. I:i:84.
109. I:i:87-108.
110. 1x110.
111. I:i:l 10-14.

... the boist’rous late appeal,
Which then our leisure would not let us hear . . . .105

Although not tendering documents, each of the antagonists provides the ver
bal equivalent. Bolingbroke speaks first, using conclusory language suitable 
for pleadings:

Thou art a traitor and a miscreant,
With a foul traitor’s name stuff I thy throat,
And wish (so please my sovereign) ere I move,
What my tongue speaks my right drawn sword may prove.106

Mowbray has two tasks in his “answer”: he must traverse Bolingbroke’s 
charge and make a countercharge. Because he has been accused, Mowbray 
may freely traverse Bolingbroke’s charge. The countercharge poses a more 
delicate problem, however, because it is dangerous to accuse a King’s cousin of 
treason:

First the fair reverence of your highness curbs me
From giving reins and spurs to my free speech,
Which else would post until it had return’d
These terms of treason doubled down his throat:
Mean time, let this defend my loyalty,
By all my hopes most falsely doth he he.107

Richard then asks for what amounts to a bill of particulars from 
Bolingbroke:

What doth our cousin lay to Mowbray’s charge?108
Bolingbroke responds with three specifics: appropriation of moneys intended 
for soldiers’ pay, participation in “all the treasons for these eighteen years/ 
Complotted and contrived in this land,” and the murder of Gloucester.109

Richard turns to Mowbray:
Thomas of Norfolk, what say’st thou to this?110

Before responding to the specific accusations, Mowbray insists upon, and re
ceives, the right to make a countercharge against the King’s kindred.111 Hav
ing settled this threshold point, he proceeds to answer Bolingbroke’s 
accusations: he paid the money, offsetting only a debt owed him by the King 
(perhaps blood money for Gloucester’s murder); he had no hand in Glouces
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ter’s death, though he admits he “neglected [his] sworn duty in that case.”112 
As to the comprehensive charge of treason this is clearly a case of deliberately 
overbroad pleading. Mowbray therefore addresses the gravamen of the 
charge, the allegation that he had plotted the death of Gaunt, Bolingbroke’s 
father. He implies there is no cause of action, because he had already con
fessed and been forgiven, not only by God but also by Gaunt.113 Having com
pleted this traverse, Mowbray takes the offensive and charges Bolingbroke 
with treason:

112. I:i:124-34.
113. I:i:135-41.
114. I:i: 142-44.
115. Shakespeare apparently is unaware that the historical Mowbray was the Marshal at this time 

and that, therefore, the Court may not have supervised this combat. Note 102 supra. Nevertheless, 
Shakespeare was technically correct in putting the battle in the court’s hands. It erected the lists (where 
the battle would be fought) and armored the combatants. Ordenaunce and Fourme of Fightying, supra 
note 16, at 305, 307. By having Richard set the date of combat, however, Shakespeare contravened the 
court’s protocol, for the court set the time and place of combat. G. Squibb, supra note 15, at 22.

116. See Holinshed’s Chronicles, supra note 73, at 70-73.
117. See Ordenaunce and Fourme of Fightying, supra note 16, at 300-30 (detailed manual of proto

col); at 300 n.l (Thomas of Woodstock wrote manual for nephew).
118. Shakespeare also hints at the role of the Parliamentary Committee here. Richard prefaces Bol

ingbroke’s sentence with the words:
And list what with our council we have done.

I:iii:124 (emphasis added). Later, in conference with Gaunt, Richard says:
Thy son is banished upon good advice.
Whereto thy tongue a party-verdict gave,

I:iii:233-34 (emphasis added). Gaunt definitely was on the Committee, 3 Rot. Parl., supra note 14, at 
368 (31 January 1398), and apparently played a role in his own son’s banishment. Gaunt may have 
participated because of a greater interest in his children by his mistress Kathryn Swynford than in his 
legal heir. R. Jones, supra note 5, at 95 & n. 13. In any event, it seems Shakespeare was aware of the 
Committee’s existence, but gave no sign of regarding it as a manifestation of Richard’s objectionable 
absolutism.

... as for the rest appealed
It issues from the rancour of a villain,
A recreant and most degenerate traitor . . . ,114

After a futile effort to reconcile the parties, Richard sets the fight for Saint 
Lambert’s Day at Coventry and commits the matter to the supervision of the 
Marshal.115 The action of the combat scene is as authentic as stage conven
tions of the time would allow. Shakespeare virtually tracks the account of 
Holinshed’s Chronicles here.116 Moreover, we know that Holinshed’s account 
of judicial combat was accurate because of a most ironic circumstance. The 
most detailed manual of protocols for trial by combat in the Court of Chivalry 
was written by none other than the late Thomas of Woodstock, Duke of 
Gloucester, for the edification of his nephew, Richard II.117 The similarities of 
detail are too numerous to dilate upon.

But their effect is clear. After going through elaborate procedural steps, the 
passion and tedium of which the audience has experienced at first hand, Bol- 
ingbroke is met with a sudden, total dismissal. None of his legal labors has 
succeeded. Worse, he is penalized with a ten-year exile for having sought judi
cial relief at all. Shakespeare makes Richard’s tyranny even less palatable by 
underlining its caprice: Richard also banishes for life his own henchman, 
Mowbray, and then cuts four years from Bolingbroke’s sentence.118 The law
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lessness of Richard’s absolutism could not have been better expressed.

C. THE SEIZURE OF BOLINGBROKE’S INHERITANCE

Both the legal sleight-of-hand by which the historical Richard stole Boling- 
broke’s patrimony without formally divesting him of his title, and the crypti
cally-described seizure by which Shakespeare’s Richard accomplishes the 
same end have already been noted. Shakespeare apparently was not aware of 
or interested in the legal technicalities. Rather, he simply seems to have fol
lowed Holinshed’s observation that Richard “meant his utter undoing” in ap
propriating Bolingbroke’s property."9 Shakespeare did make use of two 
historical facts, however.

119. Holinshed’s Chronicles, supra note 73, at 74.
120. III:i:22-27. In fact, neither Bushy nor Green seems to have been granted any of Bolingbroke’s 

inheritance. See R. Jones, supra note 5, at 99.
121. II:iii: 129-34.
122. II:i:246-55.

First, Shakespeare noted that Bolingbroke’s lands had been parcelled out to 
third parties. When he captures Bushy and Green, Bolingbroke accuses them 
of these crimes:

. . . you have fed upon my signories,
Disparked my parks, and felled my forest woods; 
From my own windows torn my household coat, 
Razed out my imprese, leaving me no sign, 
Save men’s opinions and my living blood, 
To show the world I am a gentleman . . . ,119 120

Second. Shakespeare notes that Bolingbroke had no legal recourse while 
abroad, because the Parliamentary Committee had revoked his powers of 
attorney:

.... 1 am denied to sue my livery here, 
And yet my letters-patents give me leave .... 
My father’s goods are all distrained and sold, 
And these and all are all amiss employ’d .... 
What would you have me do? I am a subject; 
And I challenge law. Attorneys are denied me . . . ,121

Thus, without much ado, Shakespeare develops the essential point: Richard 
has arranged legal technicalities to frustrate Bolingbroke’s attempts to remedy 
his real grievances.

At this point it is helpful to summarize how Shakespeare has depicted a 
constitutional crisis. He has shown how Richard, by exiling and disinheriting 
Bolingbroke, has used his absolutist prerogative to oppress one subject, twist
ing the institutions of society to do so. Shakespeare has not relied only on 
these acts of oppression to portray Richard’s dubious legitimacy. Rather, 
Shakespeare carefully adds references to the tax farming, the blank charters, 
the favoritism, and the supposedly craven surrender of some French territories 
won by Richard’s father, the Black Prince.122 Because of these abuses, the rest 
of the country shares Bolingbroke’s justifiable discontent with Richard. The 
particular abuses of Bolingbroke are emblematic. If the oppression of Boling- 
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broke, replicated throughout the entire operation of the government, is 
grounds for a constitutional upheaval, then Shakespeare has demonstrated, as 
well as a dramatist can, the outlines of a constitutional crisis.

IV. The Working Out of the Problem in the Play

A. REBELLION

Critics agree that Bolingbroke’s actions in response to Richard’s oppression 
do not, to say the least, meet with Shakespeare’s unqualified approval.123 The 
words of York, responding to Bolingbroke’s speech about the denial of attor
neys, are to be taken at face value:

123. The classic statement of the critical consensus is that of E.M.W. Tillyard:
Richard II does its work in proclaiming the great theme of the whole cycle of Shakespeare’s 
History Plays: the beginning in prosperity, the distortion of prosperity by a crime, civil war, 
and the ultimate renewal of prosperity. The last stage falls outside the play’s scope, but the 
second scene with the Duchess of Gloucester’s enumeration of Edward Ill’s seven sons, her 
account of Gloucester’s death, and her call for vengeance is a worthy exordium of the whole 
cycle. The speeches of the Bishop of Carlisle ana of Richard to Northumberland ... are 
worthy statements of the disorder that follows the deposition of a rightful king. In doctrine 
the play is entirely orthodox.

E. Tillyard, Shakespeare’s History Plays 261 (1946). Modem critics, while emphasizing more 
than Tillyard the urgency of Bolingbroke’s claim for justice, and Richard’s bad qualities, find them
selves reluctantly drawn to agree with Tillyard’s position. See Speaight, Shakespeare's Political Spec
trum, as Illustrated by Richard II, in Stratford Papers on Shakespeare [1964] 135-54 (B. Jackson 
ed., 1965); B. Stirling, Bolingbroke’s "Decision," 2 Shakespeare Quarterly 27-34 (1951).

124. II:iii: 140-47.
125. IV:i:125-28.

My lords of England, let me tell you this:
I have had feeling of my cousin’s wrongs,
And laboured all I could to do him right:
But in this kind to come, in braving arms,
Be his own carver and cut out his way,
To find out right with wrong, it may not be:
And you that do abet him in this kind
Cherish rebellion, and are rebels all.124

Even though Bolingbroke has been denied what we should today call due pro
cess, it is not altogether satisfactory for the aggrieved party to seek recourse 
outside the proper channels.

Similarly, nothing can mitigate the impiety of overthrowing a king. The 
Bishop of Carlisle tells Parliament:

. . . shall the figure of God’s majesty,
His captain, steward, deputy-elect,
Anointed, crowned, planted many years,
Be judged by subject and inferior breath . . . ,125

The consequences of so doing are set forth in Carlisle’s prophecy:
And if you crown him, let me prophesy,
The blood of English shall manure the ground,
And future ages groan for this foul act,
Peace shall go sleep with Turks and infidels,
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And, in this seat of peace, tumultuous wars
Shall kin with kin, and kind with kind confound;
Disorder, horror, fear, and mutiny
Shall here inhabit, and this land be called 
The field of Golgotha and dead men’s skulls. 
O, if you raise this house against this house, 
It will the woefullest division prove 
That ever fell upon this cursed earth: 
Prevent’t, resist it, let it not be so,
Lest child, child’s children, cry against you ‘woe!’126

126. IV:i: 136-49.
127. Bolingbroke, as Henry IV, was plagued throughout his reign by civil wars and during the reign 

of Bolingbroke’s grandson, Henry VI. the Wars of the Roses broke out between the Lancastrian sup
porters of the King, and the faction led by Richard, Duke of York. York was also descended from 
Edward III, and could claim better title, under the usual rules of inheritance, to the throne. For over 
thirty years this feud wracked England, until Elizabeth’s grandfather, Henry Tudor, won his decisive 
victory over the Yorkists at Bosworth Field.

128. V:vi:27-29.
129. V:vi:49-50.
130. See text accompanying note 121 supra (Bolingbroke’s speech).
131. II:iii: 113-14.

That the prophecy came to pass,127 as all audiences knew and Shakespeare so 
prolifically chronicled in his other history plays, is a strong guarantee of the 
validity of Carlisle’s position. Moreover, when Carlisle is brought before Bol- 
ingbroke for judgment, Bolingbroke treats his actions, including the speech, 
for which he was arrested, not as sedition, but as admirable principle:

So as thou liv’st in peace, die free from strife,
For though mine enemy thou hast ever been,
High sparks of honour in thee have I seen.128

Likewise, after Richard has been killed at Bolingbroke’s behest, if not at his 
bidding, Bolingbroke makes an extravagant pledge to:

. . . make a voyage to the Holy Land,
To wash this blood off from my guilty hand . . . ,129

This response may seem excessive for complicity in ordinary murder, but is 
appropriate to atone for the impiety of regicide. Because Shakespeare does not 
dispute—given the political orthodoxies in 1595, it would have been foolhardy 
to dispute—the impiety of overthrowing monarchs, he does not feel himself 
required to justify, theoretically or morally, Bolingbroke’s coming in arms to 
take his own. As to the theory, Shakespeare simply reproduces, in the speech 
already quoted,130 Bolingbroke’s complaint that no other course is left him, as 
well as the casuistic argument that:

As I was banished, I was banished Hereford;
But as I come, I come for Lancaster . . . ,131

Shakespeare is deliberately opaque about the personal honesty of Boling
broke’s motives upon his return, that is, whether he seeks the Crown or merely 
the vindication of his rights.

The most striking example is the famous “base court” scene. The dialogue 
runs thus:
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Bolingbroke. . . . Stand all apart,
And show fair duty to his majesty. . .
[He kneels down\
My gracious lord,
King Richard. Fair cousin, you debase your princely knee,
To make the base earth proud with kissing it: 
Me rather had my heart might feel your love, 
Than my unpleased eye see your courtesy: 
Up, cousin, up — your heart is up, I know 
Thus high [touching his own head\ at least, although your knee be 
low.
Bolingbroke. My gracious lord, I come but for mine own. 
King Richard. Your own is yours, and I am yours and all. 
Bolingbroke. So far be mine, my most redoubted lord, 
As my true service shall deserve your love.
King Richard. Well you deserve: they well deserve to have, 
That know the strong’st and surest way to get.

Cousin, I am too young to be your father, 
Though you are old enough to be my heir. 
What you will have, I’ll give, and willing too, 
For do we must, what force will have us do . . . 
Set on towards London, cousin, is it so?
Bolingbroke. Yea, my good lord.
King Richard. Then I must not say no.132

132. III:iii: 187-201, 204-210.
133. E. Talbert, The Problem of Order: Elizabethan Political Commonplaces and an Ex

ample of Shakespeare’s Art 168 (1939).

As E.W. Talbert points out, Bolingbroke’s behavior—at least apart from his 
“Yea my good lord”—is everything that Lancastrian chroniclers seeking to 
justify Bolingbroke’s accession to tne crown could have claimed.133 Boling
broke is full of obeisance, reverence, and reassurance that his aim falls short of 
usurpation. Richard, on his part, acts as if he were bent headlong on abdica
tion. Even Bolingbroke’s direction that Richard go to London, because techni
cally first proposed by Richard, is framed rhetorically as Richard’s request, 
rather than Bolingbroke’s command. At the same time, Richard’s description 
of Bolingbroke (“your heart is up, I know,/ Thus high at least”) concurs with 
Yorkist propaganda in depicting Bolingbroke as a grasping opportunist and 
Richard as a helpless victim. Thus, neither Bolingbroke nor Richard speaks in 
terms justifying rebellion. Rather they compete rhetorically to uphold the tra
dition of obeisance to the Monarch, each attempting to show the other defi
cient in his adherence thereto.

There is thus no evidence in the play to show that Shakespeare supports 
rebellion. In fact, Shakespeare’s answer to any of the characters’ attempts to 
justify rebellion or conquest is that the impiety of such things—even if directed 
against a tyrant—can never be justified. Divine Designation will be supported 
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by God’s chastisement of any nation that supports rebellion. Shakespeare re
futes, by the evidence of the ensuing chaos that Bolingbroke’s actions invite, 
Bolingbroke’s claims that his seizure of the kingship could be justified by the 
promise of a surcease to bad governance.

But this was the part of the play’s argument less applicable to late Elizabe
than troubles. Absolutism was not in direct difficulties as it was during Rich
ard’s reign. Instead, the obsessive Elizabethan problem was absolutism’s 
indirect loss of credibility from the impending humanly-engineered succession. 
The lessons Shakespeare thought most important were the attempts made sub
sequent to Richard s downfall to legitimize the transition in a way that did the 
least damage to absolutism.

B. UNKINGING, JUDGMENT, AND KINGING

The problem for Shakespeare, then, was not to justify Bolingbroke’s actions. 
The problem was how to unking, judge, and replace a Monarch, actions that 
constituted a striking inversion of the natural and social order.

Shakespeare’s answer was the same as that at which the historical Boling- 
broke arrived: arranging the show of an orderly succession. For Shakespeare, 
as for Bolingbroke, this necessitated a departure from the historical record. 
Shakespeare knew from a number of his sources, including Holinshed, the fol
lowing history:134 Richard, after returning to England, was lodged at Conway 
Castle. Having heard that most of the land was in Bolingbroke’s hands, he 
decided against settling the matter by arms and dismissed most of his soldiers. 
Henry Percy, Earl of Northumberland, came to him on Bolingbroke’s behalf 
and asked for a parley at Bolingbroke’s stronghold of Flint. Northumberland 
swore that Richard would be accorded safe conduct. Richard, relying on the 
oath, agreed to the parley. On the way, however, Northumberland’s men 
ambushed Richard’s party and forcibly took him to Flint. Shortly thereafter, 
Bolingbroke came to the castle and took custody of Richard. According to the 
chroniclers Shakespeare probably relied on, Richard did not abdicate or prom
ise to abdicate at Flint, although he may have been informed that he should no 
longer reign.135 After both men returned to London, a Parliament issued the 
indictments against Richard for misgovemance. A deputation then went to 
Richard in the Tower, and secured his abdication. Richard then voluntarily 
transferred the regalia to Bolingbroke, signifying that he wished Parliament to 
name Bolingbroke as his successor.

134. See Holinshed’s Chronicles, supra note 72, at 79-87 (Holinshed’s historical account of Rich
ard’s deposition).

135. R. Jones, supra note 5. at 105.
136. III:ii.

Shakespeare’s account is consistent with this history only through the point 
when Richard receives the news of the falling off of his supporters. Richard 
receives this news in installments.136 Arriving on the Welsh coast, he greets his 
land and expresses the hope that the land itself will defeat Bolingbroke:

Feed not thy sovereign’s foe, my gentle earth,
Nor with thy sweets comfort his ravenous sense, 
But let thy spiders that suck up thy venom
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And heavy-gaited toads lie in their way,
Doing annoyance to the treacherous feet,
Which with usurping steps do trample thee
Yield stinging nettles to mine enemies:
And when they from thy bosom pluck a flower,
Guard it, I pray thee, with a lurking adder . . . ,137

137. III:ii:12-20.
138. III:ii:58-62.
139. III:ii:83-87.
140. III:ii:191.
141. III:ii:207-08.
142. III:ii:216-17.

Carlisle suggests that Richard may also hope for divine aid. And Richard adds 
that his own majesty, and even angels, may be counted on in the coming fight:

For every man that Bolingbroke hath pressed
To lift shrewd steel against our golden crown,
God for his Richard hath in heavenly pay
A glorious angel; then, if angels fight,
Weak men must fall, for heaven still guards the right.138

Richard then receives the first shock of reality, Salisbury’s news that his 
twelve thousand Welsh troops have disbanded. Richard is momentarily taken 
aback, but then rallies at the thought of his royal glory:

I had forgot myself, am I not King?
Awake, thou coward majesty! thou sleepest.
Is not the king’s name twenty thousand names?
Arm, arm, my name! a puny subject strikes
At thy great glory. . . ,139

Richard has no sooner made this speech than Scroop enters with news of mass 
defections, causing Richard to despair and talk of his overthrow, Bolingbroke’s 
seizure of his crown, and his own mourning and death. At this, Aumerle, the 
Duke of York’s son, reminds Richard of the power of York, Richard’s sup
porter. Richard again rallies:

An easy task it is to win our own. . . ,140
Then Scroop tells the worst, that York also has gone over to Bolingbroke.
Richard at this point commits himself unequivocally to despair:

By heaven I’ll hate him everlastingly,
That bids me be of comfort any more. . . ,141

Finally, he dismisses his soldiers:
Discharge my followers, let them hence away,
From Richard’s night, to Bolingbroke’s fair day.142

This scene suggests Richard’s acknowledgment that he deserves to be de
posed if he cannot, despite his title, retain control. As the tale of Richard’s 
diminished army grows more bleak, Richard realizes that without this tangible 
support he cannot count on the intangible partisanship of God, land, angels, 
and royal name.



970 The Georgetown Law Journal [Vol. 70:943

Cover your heads, and mock not flesh and blood
With solemn reverence, throw away respect,
Tradition, form, and ceremonious duty,
For you have but mistook me all this while;
1 live with bread like you, feel want,
Taste grief, need friends—subjected thus, 
How can you say to me, I am a King?143

143. III:ii:171-77.
144. lII:ii:97-98.
145. IV:i.

Richard seems to acknowledge that he may not retain the throne, even if occu
pied legitimately, in the face of all his subjects’ opposition.

At this point, Shakespeare significantly departs from the historical record. 
Shakespeare’s Richard, unlike his historical counterpart, apparently has al
ready decided to abdicate in Bolingbroke’s favor. That is a reasonable infer
ence from the dismissal of his troops, their dispatch to Bolingbroke, and the 
lines:

Strives Bolingbroke to be as great as we?
Greater he shall not be. If he serve God,
We'll serve him too, and be his fellow so ... ,144

Although Richard finds it utterly contrary to his nature and views, he has al
ready determined to abdicate.

Thus, Shakespeare need not portray Northumberland’s ambush, for Richard 
has already decided to “go quietly.” Nor is Shakespeare concerned with pre
cisely tracking the historical sequence of events. Although well aware that 
Richard’s formal abdication took place in the Tower and that Richard was 
never tried for his offenses, Shakespeare puts both actions before Parliament.

In the Parliamentary scene,145 York enters, bearing news that Richard has 
abdicated in Bolingbroke’s favor. Northumberland, speaking for the Com
mons, demands that Richard be brought forth to perform the act in person. 
He is conveyed into the Parliament, with attendants bearing the crown and the 
scepter. He then performs the necessary ritual:

Now mark me how I will undo myself:
I give this heavy weight from off my head,
And this unwieldy sceptre from my hand,
The pride of kingly sway from out my heart;
With mine own tears I wash away my balm,
With mine own hands I give away my crown,
With mine own tongue deny my sacred state,
With mine own breath release all duteous oaths:
All pomp and majesty I do forswear;
My manors, rents, revenues, I forego;
My acts, decrees, and statutes, I deny:
God pardon all oaths that are broke to me!
God keep all vows unbroke are made to thee!
Make me, that nothing have, with nothing grieved,
And thou with all pleased, that hast all achieved!
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Long mayst thou live in Richard’s seat to sit,
And soon lie Richard in an earthy pit ... .
God save King Henry, unkinged Richard says,
And send him many years of sunshine days . . . .146

146. IV:i:203-21.
147. Robert Speaight notes that the mob is “the anonymous and fickle crowd for whom Shakespeare 

never had anything but merciless contempt.” Speaight, supra note 122, at 51. Two of the more egre
gious Shakespearean mobs are found in Julius Caesar and Henry VI, Part 2. In Julius Caesar the fickle 
Roman citizenry first embraces Pompey, then Caesar, then Brutus, then Antony, rejecting its previous 
allegiance with each new one. W. Shakespeare, Julius Caesar (1599). In Henry VI, Part 2, the 
rebellious crowd seeks to install the preposterous but malignant Jack Cade as king. W. Shakespeare, 
Henry VI, Part Two (1590-91).

148. IV:i:112.
149. IV:i:113.

Just as the historical Bolingbroke sought to achieve the appearance of succes
sion, not by Conquest, but by Acclamation, Parliamentary Designation, and 
Inheritance, the dramatic Richard and Bolingbroke work together to produce 
the same effect.

Richard unkings himself in copious detail. Neither he nor Bolingbroke 
raises the reality of Conquest. Richard neither falls nor is pushed; he jumps. 
By having Richard abdicate in Bolingbroke’s favor, physically transfer the re
galia to Bolingbroke, and say “God save King Henry,” Shakespeare shows 
Richard giving Bolingbroke the legitimacy of Inheritance by Devise. Thus, the 
dramatic Richard grants freely what was almost certainly extorted from the 
historical Richard. Although not single-minded about the action, the dramatic 
Richard abdicates decisively.

Acclamation—by definition involving a crowd—would have strained the 
physical resources of Shakespeare’s stage. Moreover, demonstrating Acclama
tion would have conflicted with Shakespeare’s well-known distaste for the 
mob.147 Nevertheless, there is a trace of Acclamation in York’s exclamation:

. . . long live Henry, of that name the fourth!148
It is impossible to tell to what extent York’s speech is intended merely to repeat 
Richard’s remark, and to what extent it is intended to be exemplary of the 
voice of the Estates or Parliament. It surely is significant, however, that Bol
ingbroke responds:

In God’s name, I’ll ascend the regal throne . . . ,149
Even if Shakespeare hints at the concepts of Acclamation and Parliamentary 

Designation, the important event is Richard’s abdication and adoption of Bol
ingbroke as his heir. However unwilling the dramatic Richard may have been, 
he has collaborated with his successor to enhance the legitimacy of the succes
sion. Unlike the historical Richard, the dramatic Richard has declined to 
make the seizure of the Crown a matter of usurpation.

It was for these reasons that Shakespeare departed so markedly from the 
historical record in the second half of the play. Shakespeare found the events 
of August and September, 1399 interesting, not because one man had wrested 
the Crown from another’s grasp, but because the official story of the transfer 
vindicated absolutism.

Absolutism was vindicated in the official account in two ways. First, this 
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account showed that, although the institutions of justice did not permit re
course against a tyrant, some equilibrium-enforcing power in society other 
than rebellion could force a tyrant from the throne. Presumably, that is why 
Shakespeare’s Richard resolves to surrender upon hearing of his soldiers’ de
sertion. Although the rebel Bolingbroke is the catalyst for the desertion, Rich
ard clearly states that his subjects’ desertion, not their opposition, forces his 
own decision to abdicate:

Salisbury. For all Welshmen, hearing thou wert dead, 
Are gone to Bolingbroke, dispersed and fled.
Aumerle. Comfort, my liege, why looks your grace so pale?
Richard. But now the blood of twenty thousand men
Did triumph in my face, and they are fled: 
And till so much blood thither come again, 
Have I not reason to look pale and dead? 
All souls that will be safe, fly from my side, 
For time hath set a blot upon my pride.150

Second, although the official account could not summon constitutional legit
imacy sufficient to satisfy Tudor orthodoxy, it came close to doing so. The 
heart of the official account was Bolingbroke’s claim based on Abdication, fol
lowed by Inheritance. In order to emphasize this arrangement and its legiti
macy, Shakespeare flouted every account of the actual events, and set 
Richard’s abdication, and designation of Bolingbroke as his heir, in the midst 
of Parliament.

What follows next also emphasizes Shakespeare’s effort to remold historical 
events to support Absolutism. It is unimportant that Richard receives no more 
in the way of due process at Bolingbroke’s hands than Bolingbroke did at 
Richard’s—that the trial is abandoned immediately after Richard puts on a 
histrionic display. The principle that a reigning King should not be brought to 
the bar of justice is preserved. The absolutist principle that the King is above, 
or at least the head of, the law has not been violated.

Throughout the play, Shakespeare evinces repugnance for revolt and Con
quest. He evidently is fascinated, however, with the formalities of Boling
broke’s accession to power. Shakespeare easily could have achieved his other 
aims in the play—for example, exploring the tragic downfall of an overween
ing but yet human Richard—while still following the historical record. Never
theless, to concoct the legal ritual of Richard’s abdication speech and the rest 
of the Parliamentary scene, Shakespeare had to depart from the historical rec
ord. In fact, Shakespeare did better than the historical Bolingbroke; he could 
arrange for Richard actually to perform the acts of abdication the historical 
Bolingbroke had had to lie about. The ritual was a saving ritual, a formula for 
crossing a constitutional chasm similar to the one Elizabethan England was 
about to come to. Shakespeare clearly intended it as a lesson to Elizabeth and 
the country.

Afterword

If in Richard II art followed life, then in the transition from Elizabeth to
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James Stewart, life followed art. Elizabeth designated James, with a hereditary 
claim no stronger than Bolingbroke’s, as her successor. This spared the land 
the spectacle of a Monarch being designated by purely human agency. 
Morever, a better champion of absolutism than James, author of a great de
fense of the Divine Right of Kings, Basilicon Doron,X5X could not have been 
chosen. Elizabeth had apparently understood and heeded the lesson of Rich
ard II.

151. James I, Basilicon Doron (Edinburgh 1599) (reproduced by Menston 1969).





U.C.C. Article 3 Suretyship and the Holder in 
Due Course: Requiem for the Good Samaritan*

John D. Wladis**

Article 3 of the Uniform Commercial Code accords valuable privileges 
both to the holder in due course and to the surety who signs his princi
pal’s note. When the holder in due course sues the surety on the note, 
however, a conflict inevitably arises between these two typically innocent 
parties. The conflict is most acute when the surety attempts to assert a 
real defense of his principal against the holder in due course. In this 
article, Professor Wladis explores the reasons for favoring one party or 
the other in the context of various real defenses. The balance of policy 
considerations, according to Professor Wladis, weighs in favor of the 
holder in due course. Thus, Professor Wladis concludes that the surety 
shouldprevail only in a few situations when he can assert his own, rather 
than the principal’s, real defense.

This article examines two old and respected friends of the law: the surety 
and the holder in due course. Suretyship has existed for so long that its origins 
have been described as “shrouded in the mists of antiquity.”1 The holder in 
due course concept has endured for at least two centuries.2 To each friend, the

' This article is dedicated to the memory of Professor Arthur Allen LefT (1935-1981).
•• Associate Professor, Western New England College, School of Law. A.B. 1969, Hamilton Col

lege; J.D. 1972, Yale University. The author wishes to express his appreciation to Western New Eng
land College, School of Law, for the award of a summer research grant in connection with this article.

1. G. Brandt, The Law of Suretyship and Guaranty 3 (1878). Over two thousand years ago, 
King Solomon counseled that “(h]e that is surety for a stranger shall smart for it, and he that hateth 
suretyship is secure.” Proverbs W AS. See generally id. 6:1-2, 17:18, 22:26 (advice not to be surety). The 
article 3 surety of the Uniform Commercial Code (U.C.C.), known as the accommodation party, ap
pears in English and American cases at least as early as the 19th century. See, e.g., Rolfe v. Caslon, 
[1795] 2 Hy. Bl. 570, 126 E.R. 708 (accommodation bills of exchange); Perry v. Crammond. 19 F. Cas. 
277 (C.C.D. Pa. 1804) (No. 11,005) (relation of accommodation party to bona fide holder); Jones v. 
Hake, 2 Johns. Cas. 60 (N.Y. 1800) (note indorsed by others for accommodation of maker); Woodson v. 
Barrett & Co., 12 Va. (2 Hen. & M.) 80 (1808) (person gives bond to third party for accommodation of 
original creditor). According to comment 1 to U.C.C. §3-415, an accommodation party is always a 
surety. For discussion of the historical development of suretyship, see Lloyd, The Surety, 66 U. Pa. L. 
Rev. 40 (1917). The following abbreviated citations have been adopted for use throughout this article: 
Restatement of the Law of Security (1941) [hereinafter Restatement Security]; W. Britton, 
Handbook of the Law of Bills and Notes (1943) [hereinafter Britton]; L. Simpson, Handbook 
of the Law of Suretyship (1950) [hereinafter Simpson]; S. Williston, A Treatise on the Law of 
Contracts (3d ed. 1970) [hereinafter Williston], Unless otherwise indicated, all references to the 
U.C.C. are to the 1978 Official Text. Every state, including Louisiana, in addition to the District of 
Columbia and the Virgin Islands, has enacted article 3 of the U.C.C.

2. Transferability of the debt, a precondition to holder in due course or bona fide holder for value 
status, was recognized consistently as early as the 15th century for bearer bills of exchange or drafts and 
the 17th century for order bills of exchange. J. Holden, History of Negotiable Instruments in 
English Law 23-25, 39-40, 44-45 (1955). Transferability of promissory notes, or writings obligatory as 
they were originally called, is more difficult to date. These instruments apparently were transferable as 
early as the 13th century, subsequently lost that attribute, and then regained it only by Act of Parlia
ment in 1704. Id at 4-14, 66-84.

The ability to cut off certain defenses is the most valuable attribute of the holder in due course. See 
U.C.C. § 3-305 (listing rights of holder in due course). This power dates back to the late 17th century 
for bills of exchange and the mid-18th century for promissory notes. J. Holden, supra, at 63-65, 114-16.
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law has accorded valuable privileges. The surety, for example, often can plead 
defects in or discharges of his principal’s contract with a creditor as a defense 
against liability to that creditor.3 The holder in due course, however, acquires a 
negotiable instrument free from many defenses that a party liable on the in
strument could assert against one not a holder in due course.4

3. See, e.g., Restatement Security, supra note I, § 101 (when principal or co-surety fails to sign 
instrument); id. § 117 (when impossibility or illegality prevents principal’s performance); id. § 118 
(when creditor fraud or duress induces principal); id. § 122 (when creditor releases principal from obli
gation); id. § 126 (when creditor fails to perform); id. § 127 (when creditor’s alteration of instrument 
discharges principal); see also U.C.C. § 3-606 (describing some special surety defenses).

4. Compare U.C.C. § 3-305 (rights of holder in due course) with id. § 3-306 (rights of one not holder 
in due course).

5. Basically, the holder in due course is a good faith purchaser for value of a negotiable instrument. 
For the requirements of holder in due course status, see U.C.C. § 3-302. See generally J. White & R. 
Summers, Handbook of the Law Under the Uniform Commercial Code ch. 14 (2d ed. 1980) 
(discussing § 3-302 requirements) [hereinafter White & Summers].

Federal and some state laws effectively have abolished the holder in due course doctrine in consumer 
credit transations. See 16 C.F.R. § 433 (1981) (instrument must indicate that holder subject to all claims 
debtor could assert against seller); [1976] 4 Cons. Cred. Guide (CCH) H 4390 (listing state statutes). 
See generally Hudak & Carter, The Erosion of the Holder in Due Course Doctrine: Historical Perspective 
and Development (pts. 1, 2), 9 U.C.C. L.J. 165, 235 (1976-77) (discussing problems of holder in due 
course status in consumer credit transactions and responses of courts, legislatures, and the Federal 
Trade Commission).

6. Holder could still qualify as a holder in due course as long as the usurious rate of interest was 
neither known to him nor evident from the loan documents transferred to him. See U.C.C. § 3- 
302(1 )(b) (holder must act in good faith); id. § 3-302(1 )(c) (holder must be without notice); id. § 3- 
119(1) (limitation of rights not effective against holder in due course without notice).

7. See, e.g., Ark. Const, art. 19, § 13 (all usurious contracts void); Ark. Stat. Ann. § 68-608 (1979) 
(same); N.Y. [Gen. Oblig.] Law §5-511 (McKinney 1978) (same). See generally Hare v. General 
Contract Purchase Corp., 220 Ark. 601, 603, 249 S.W.2d 973, 975 (1952) (holder in due course status not 
defense to usury); Sabine v. Paine, 223 N.Y. 401, 404, 119 N.E. 849, 850 (1918) (note void for usury).

8. Suretyship is defined as “the relation which exists where one person has undertaken an obligation 
and another person is also under an obligation or other duty to the obligee, who is entitled to but one 
performance and as between the two who are bound, one rather than the other should perform.” Re
statement Security, supra note 1, § 82.

In our hypothetical situation, as between Principal and Surety, Principal should perform because he 
received the benefits of the loan. Creditor is free, however, to pursue either Principal or Surety for 
repayment. The last clause of section 82 implies that co-obligors who are each ultimately responsible

By the very nature of their respective privileges, the surety and the holder in 
due course are destined to come to blows. Which friend shall the law favor 
when the surety signs a negotiable instrument that is then negotiated to a 
holder in due course? Shall the extra defenses of the surety be effective against 
the holder in due course? This dilemma becomes acute when a defect in the 
principal’s obligation provides him with a good defense against the holder in 
due course.

The following facts illustrate the problem. Assume Principal needs a loan. 
Creditor, however, will lend to Principal only upon the promise of another to 
repay the loan should Principal default. Principal secures this promise from 
his friend, Surety. Principal and Surety, both as makers, sign a negotiable note 
payable to the order of Creditor. Surety adds the term “surety” after his signa
ture. Creditor later sells the note to Holder In Due Course.5 Unknown to 
Surety, however, Creditor charged Principal a usurious rate of interest.6 Under 
applicable law, the loan is void and neither principal nor interest can be recov
ered from Principal, even by a holder in due course.7 What should be the out
come when Principal defaults, Holder sues Surety, and Surety defends by 
asserting his surety status8 and Principal’s real defense9 of usury? If the law 
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favors Surety, Holder In Due Course may suffer the effects of Creditor’s 
usury.10 This policy would discourage the purchase and circulation of surety- 
backed negotiable instruments because of the increased risks to Holder and 
thus would directly contradict the policies underlying the concept of holder in 
due course. We grant favored status to holders in due course precisely to en
courage circulation of credit instruments in our economy which depends heav
ily upon extensions of credit.* 11

for only a portion of the obligation are not sureties, although they may possess rights similar to those of 
sureties. Restatement of Restitution § 81 (1937) (co-obligor entitled to contribution from the 
other).

9. Article 3 does not use the terms “real” and “personal.” By traditional usage, a “real” defense is 
assertable against a holder in due course, and therefore includes the defenses listed in section 3-305(2). 
On the facts in question, Principal’s defense is real. See U.C.C. § 3-305(2)(b). A “personal” defense is 
ineffective against a holder in due course. Britton, supra note 1, at 540, White & Summers, supra 
note 5, at 572-73; U.C.C. § 9-206 comment 1 (using term “real” and “personal”).

10. Of course, Holder can claim against Creditor. U.C.C. § 3-417(2)(d) (person who transfers instru
ment for consideration warrants to transferee or holder in due course that no defense of any party valid 
against him); id. § 3-414 (indorser engages that he will pay holder or subsequent indorser upon dis
honor; indorsers liable to one another in order of indorsement). Recourse against Creditor, however, 
provides small comfort to Holder if Creditor is insolvent or cannot be located.

11. See White & Summers, supra note 5, at 550-51 (concept of holder in due course facilitates many 
commercial transactions).

12. After the principal’s default and prior to judgment against the surety, the surety may seek an 
equitable decree to compel the principal’s payment of the loan. Simpson, supra note 1, at 198-204. The 
right to such relief is the surety’s right of exoneration. Restatement Security, supra note 1, §§ 103 
comment a, 112; Simpson, supra, at 204. Alternatively, after payment of the loan by the surety, the 
surety may seek a judgment at law for the amount paid. This is called the surety’s right of reimburse
ment. Restatement Security, supra, §§ 103, 104-11; Simpson, supra, at 224-37. Finally, the surety 
has a subrogation right against the principal. U.C.C. § 3-415 comment 5; Restatement Security, 
supra, § 141; Simpson, supra, at 205. This means that if the surety has paid the holder in due course, he 
acquires the rights of the holder in due course against the principal. Simpson, supra, at 205. In our 
hypothetical transaction, Surety’s right of subrogation is meaningless because Principal has an effective 
defense against Holder in Due Course.

The three rights of the surety reflect the policy that the ultimate loss should fall on the principal, not 
the surety. Restatement Security, supra, § 104 comment f (equitable origin of surety rights); id 
§ 141 comment a (subrogation is method to compel payment by one that received benefit); Simpson, 
supra, at 225-26, 198-99, 206-09 (subrogation, exoneration, and reimbursement to protect surety and 
prevent unjust enrichment of principal).

13. Companies that engage in surety business are not like the typical surety of this article because the

If the law favors Holder and disallows Surety’s defense, then Surety, who 
gratuitously and altruistically backed his friend Principal, must absorb the 
loss, unless he can shift the loss to Principal.12 To allow Surety to recover from 
Principal, however, neutralizes Principal’s real defense. The wisdom of effec
tively rendering the note immune to real defenses because of a surety’s signa
ture is not readily apparent.

Suppose we conclude that Principal should retain his real defense and 
thereby deny recovery to Surety. If we assume that both sureties and holders 
in due course know their rights and liabilities and are motivated by economic 
self-interest, a rule that favors Holder at Surety’s expense probably would dis
courage sureties from agreeing to such arrangements. Thus, the creation and 
circulation of surety-backed notes would be discouraged just as a rule that 
favors Surety would discourage the purchase of such notes.

These assumptions about the surety rarely prevail. The typical holder in 
due course is in the credit business; the typical surety is not in the surety busi
ness.13 He is usually a relative or friend of the principal and undertakes the 
surety obligation gratuitously. Although the surety’s motive is sometimes eco
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nomic, in most instances it is essentially altruistic. Therefore, sureties would 
seem less likely to be discouraged by a rule adverse to them than would hold
ers in due course.

Thus, if our only policy objective is to facilitate the circulation of notes, we 
should favor the holder in due course and disallow the surety’s assertion of the 
principal’s real defense. Note circulation, however, is not our only concern, as 
evidenced by the allowance of real defenses. Moreover, the resolution of com
peting policies may indicate that the surety should prevail even against a 
holder in due course.

This dilemma, whether to permit a surety to assert the principal’s real de
fenses against a holder in due course, has received scant discussion. Justice 
(then Professor) Peters provided the earliest treatment of this issue in 1968.* 14 
She favored the holder in due course essentially because the surety is in a 
better position to detect real defenses before he commits himself and thus is 
better equipped to avoid loss.15 Professors White and Summers, on the other 
hand, would resolve the controversy in favor of the surety,16 although they 
provide little support for their preference.17 Dean Hart and Professor Willier 
apparently would protect the holder in due course either by not allowing the 
surety to assert the principal’s defenses18 or by treating all of the principal’s 
defenses as surety discharges that the holder in due course could avoid.19

obligations of such sureties usually are embodied in performance or fidelity bonds rather than negotia
ble instruments.

14. See Peters, Suretyship Under Article 3 of the Uniform Commercial Code, 77 Yale L.J. 833, 866-68 
(1968) (potentially adverse claims under laws of negotiability and suretyship).

15. Justice Peters concluded that in most cases the events which give rise to the principal’s real 
defenses constitute, “an alteration of the surety’s contemplated risk, and hence a change of conditions 
and a personal defense.” Id. at 866. She buttressed her conclusion with three arguments. First, the 
conduct giving rise to the principal’s defense increases the chances that the principal will default and 
thus materially alters the risk that the surety perceived he was undertaking. From the surety’s viewpoint 
this conduct constitutes nonperformance of a condition precedent which is a classic personal defense. 
Id at 865. Second, when the principal’s signature is forged, case law allows a holder in due course to 
recover from the surety. These cases essentially treat the surety as having been fraudulently induced by 
the forgery and thus as having only a personal defense. Cases tn which the principal has defenses, 
other than forgery, that are good against a holder in due course are also essentially cases in which the 
surety has been fraudulently induced. Therefore, by analogy, the surety should have only a personal 
defense. Id. Third, should the surety be viewed as asserting the principal's own defense, rather than the 
surety’s own defense. Justice Peters would disallow the surety’s defenses as contrary to the doctrine of 
jus tertii set forth in section 3-306(d). Id. at 865. For a discussion of the docrine of jus tertii, see notes 
77-90 infra and accompanying text. Justice Peters’ policy basis for these arguments is as follows: ”[a]s 
between a surety centrally involved in the initial negotiations and a remote and innocent holder in due 
course, there can be no doubt as to which has easier access to relevant information or readier channels 
for self-protection.” Id. at 866.

16. White & Summers, supra note 5, § 13-17 & n. 154 (if defense is real under U.C.C. § 3-305, surety 
should be permitted to raise it against holder in due course; defense ineffective in principal’s hands also 
ineffective in surety’s hands).

17. The two cases the authors cite to support their preference discuss the surety’s ability to assert his 
own, rather than the principal’s defense of fraud in the factum. Id.', see Schaeffer v. United Bank & 
Trust Co., 32 Md. App. 339, 347-48, 360 A.2d 461, 466 (1976) (accommodation party can assert defense 
against holder in due course when principal obligor obtained his signature by fraud in the factum}, 
Amsterdam v. DePaul, 70 N.J. Super. 196, 201, 175 A.2d 219, 222 (1961) (co-maker not bound on note 
to holder in due course when note void ab initio because his signature procured by fraud in fist factum}

18. See F. Hart & W. Willier, Commercial Paper Under the Uniform Commercial Code 
§ 13.18(1) (1976) (holder in due course could describe principal’s defenses as unassertable by surety 
under U.C.C. § 3-305 and § 3-306) [hereinafter Hart & Willier],

19. See Hart & Willier, supra note 18, § 13.18(1) (holder in due course could avoid principal’s 
defenses as surety discharges under U.C.C. § 3-602). Professors Nordstrom, Clovis, and Bell also ad
dress this issue, but do little more than state the dilemma and note its difficulty. See generally R.
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None of these commentators purports to address our dilemma in any detail. 
This article will therefore attempt to provide a more thorough treatment of the 
issues. First, this article will review the types of sureties arising under article 3 
of the Uniform Commercial Code (U.C.C.). Then, it will present and explain 
the defenses available to article 3 sureties. Next it will consider whether article 
3 solves the dilemma by prohibiting the surety’s assertion of a principal’s real 
defenses against a holder in due course. Finally, the article will examine the 
dilemma within the factual context of each type of real defense.

Article 3 Sureties

The article 3 surety is a surety who has signed a negotiable instrument.20 
The three main article 3 sureties are the guarantor, the accommodation party, 
and the indorser who qualifies neither as a guarantor nor as an accommoda
tion party (hereinafter referred to as the “ordinary indorser”). Significant legal 
distinctions exist between these three types of sureties, particularly as to their 
basic contracts and the defenses available to defeat their liability.

Nordstrom & A. Clovis, Problems and Materials on Commercial Paper 402-03 (1972); R. 
Bell, Summary and Commentary with Respect to Nordstrom’s and Clovis’ Problems and 
Materials on Commercial Paper 84 (1972).

20. This article is restricted to such sureties because there can be no holder in due course of the 
surety's obligation unless the surety has signed a negotiable instrument. Section 3-104 of the U.C.C. 
provides the requisites of a negotiable instrument. See also U.C.C. §§ 3-105 to 3-114 (elaboration of 
requirements for negotiable instrument); id. § 3-119 (other writings that affect instrument). For a dis
cussion of these requirements, see Hart & Willier, supra note 18, ch. 2; W. Hawkland, Commer
cial Paper 7-33 (2d ed. 1979).

The surety is not liable on a negotiable instrument unless he has signed it. See U.C.C. § 3-401(1) 
(only persons who sign instrument liable). One of the requirements for holder in due course status is 
that the holder take an instrument. U.C.C. § 3-302(1); see id. § 3-102( 1 )(e) (instrument defined as nego
tiable instrument).

Note that assignees of an instrument may take free from prior parties’ defenses through means other 
than holder in due course status. See U.C.C. § 3-104 comment 2 (obligor may be estopped from assert
ing defense against bona fide purchaser); id. § 9-206( 1) & comments (waiver of defense clauses in secur
ity agreement valid outside consumer field, but only as to defenses that could be cut off if negotiable 
instrument were used). See generally Beutel, Negotiability by Contract: A Problem in Statutory Interpre
tation, 28 III. L. Rev. 205, 209-20 (1933) (if parties’ intent clear, negotiability, and thus protection 
against all but real defenses, can be achieved by contract); Comment, Extension of the Concept of Nego
tiability, 8 Wis. L. Rev. 271, 271-75 (1932-33) (same; negotiability achievable by contract, estoppel, 
apparent ownership, agency, or custom). Further discussion of these methods is beyond the scope of 
this article.

21. Compare U.C.C. § 3-416(1 )-(2) with id. § 3-413(1) (in each subsection signer engages to pay in
strument according to its tenor). Note that U.C.C. § 3-416 purports to state only the “commercial un
derstanding” of words of guaranty added to a signature. See U.C.C. § 3-416 comment. Presumably, the 
parties to the guaranty could vary those basic contract terms. See generally U.C.C. § 1-102(3) (effect of 
provisions of U.C.C. may generally be varied by agreement). Section 3-416 supplies a basic contract in 
which the parties have done nothing except to use words of guaranty.

22. U.C.C. § 3-416(5) & comment. Before enactment of the Code, authorities disagreed whether an 
indorser who guaranteed payment waived presentment, notice of dishonor, and protest. See generally 
Annot., 21 A.L.R. 1375, 1387-91 (1922) (presenting conflicts among jurisdictions). Cases that found 
waiver by the guarantor relied on the following reasoning: the indorser explicitly contracted to pay 
only upon the principal’s failure to pay. That explicit contract did not contain additional conditions, 
such as presentment, notice of dishonor, or protest. The explicit condition adds nothing to the contract 
of either the guarantor or the indorser because the liability of each is conditioned on the principal’s 

First, consider the basic contract of each surety. The guarantor can sign in 
any capacity, but his basic contract is essentially that of a maker or acceptor.21 
Thus, the guarantor who indorses or draws an instrument waives the indorser’s 
rights to presentment, notice of dishonor, and protest.22 Like the guarantor, the 
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accommodation party may sign in any capacity;23 unlike the guarantor, his 
basic contract depends upon the capacity in which he signs.24 Thus, the accom
modation indorser’s basic contract, in contrast to the guaranteeing indorser’s 
basic contract, includes conditions of dishonor, notice of dishonor, and protest. 
This difference is important because failure or delay in presentment or notice 
of dishonor can discharge the indorser from his basic contract.25 The ordinary 
indorser’s contract is identical to that of the accommodation indorser.26

non-payment, even in the absence of any such explicit condition. The parties must have had some 
reason to state what the law otherwise would imply. That reason must have been to exclude all other 
implied conditions to liability, such as presentment, notice of dishonor, and protest. Cf. Brown v. Cur
tis, 2 N.Y. 225, 230-31 (1849) (rule dispensing with notice conforms to what parties nave said and, no 
doubt, intended).

23. See U.C.C. § 3-415(1) (accommodation party signs in any capacity).
24. See U.C.C. § 3-415(2) & comment 1 (accommodation party liable in capacity in which he signs).
25. See U.C.C. § 3-5O2(l)(a) (indorser discharged when presentment or notice of dishonor delayed 

without excuse). Sections 3-501, 3-503, and 3-508 detail when presentment and notice of dishonor are 
necessary and when they are timely. Although an indorser may be discharged on his indorsement con
tract, he still could be liable on a warranty theory. See U.C.C. § 3-417(2) (listing indorser's warranties). 
When an indorser signs for another’s accommodation, however, he makes no warranties, unless New 
York law applies. See note 33 infra (generally accommodation parties make no warranties; in New 
York accommodation parties do make warranties).

26. See U.C.C. § 3-414(1) (unless indorser otherwise specifies, he engages, upon dishonor and any 
necessary notice, to pay instrument).

27. These defenses include defenses of the principal and special discharges based upon the creditor’s 
conduct such as impairment of collateral, release of the principal, or extension of time granted to the 
principal.

28. See U.C.C. § 1-201(40) (“surety” includes guarantor); Restatement Security, supra note 1, 
§ 82 comment g (same); Simpson, supra note 1, at 6-8 (same). Accommodation parties also are sureties. 
U.C.C. § 3-415 comment 1. The 1952 Official Draft of the Code explicitly stated that the accommoda
tion party was a surety. Id. § 3-415(1) (1952 Official Draft). That subsection provided that ”[A]n accom
modation party is one who signs the instrument in any capacity as surety for another party to it.” Id. 
§ 3-415. Comment 1 to section 3-415 originally explained: “The word ‘surety’ is intended to incorpo
rate the entire background of the law of suretyship as applied to negotiable instruments.” The subsec
tion and comment were criticized as introducing an “unnecessary complication" and as “adding 
confusion and uncertainty” by introducing the suretyship concept in describing the contract of the 
accommodation indorser. 1 N.Y. Law Revision Commission, 1954 Report 208-09, 428 (1954). The 
drafters replied that the language simply codified prior law and clear thinking. Id. at 253 , 274, 461; 2 
N.Y. Law Revision Commission, 1955 Report 1168 (1955). Thus, deletion of the more explicit refer
ence to the accommodation party as surety should not be construed as a denial of surety status. See 
Rose v. Hornsey, 347 Mass. 259, 263, 197 N.E.2d 603, 606-07 (1964) (dictum) (Code’s drafters endeav
ored to establish that accommodation party always surety and can assert all surety defenses); King v. 
Einnell, 603 P.2d 754, 757 (Okla. Sup. Ct. 1979) (both pre-Code and at present, accommodation party is 
surety); Warren v. Washington Trust Bank, 19 Wash. App. 348, 355, 575 P.2d 1077, 1082 (1978) (ac
commodation party always surety).

29. See U.C.C. § 3-606 comment 1 (“The suretyship defenses here provided ... are available to any 
party who is in the position of a surety, having a right of recourse either on the instrument or dehors it, 
including an accommodation maker or acceptor known to the holder to be so”); see also U.C.C. § 3-415 
comment 1 (“The subsection recognizes the defenses of a surety in accordance with the provisions 
subjecting one not a holder in due course to all simple contract defenses”). Case law also reflects this 
understanding. See Wohlhuter v. St. Charles Lumber & Fuel Co., 25 Ill. App. 3d 812. 816, 323 N.E.2d 
134, 137 (surety defenses available to anyone in position of surety, including accommodation maker), 
aff'd, 62 Ill. 2d 16, 338 N.E.2d 179 (1975); Beneficial Finance Co. of Norman v. Marshall, 551 P.2d 315, 
317 (Okla. Ct. App. 1976) (section 3-606 surety defense available to accommodation maker).

Cases decided prior to the Code permit the guarantor to assert special surety defenses. See, e.g., 
Martin v. Ajax Constr. Co., 124 Cal. App. 2d 425, 431, 269 P.2d 132, 135 (1954) (both guarantors and 

Second, consider the extent to which each type of surety can assert special 
surety defenses.27 The official comments to the Code describe the guarantor 
and the accommodation party as sureties.28 Thus, both guarantor and accom
modation party can assert special surety defenses.29 The ordinary indorser is 
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also a surety.30 In theory, he too should have recourse to the same special 
surety defenses as guarantors and accommodation parties. Ordinary indorsers, 
however, usually do not. The implied warranties incurred by the ordinary in
dorser who transfers an instrument for consideration31 practically negate his 
rights as a surety to assert defenses of his principal.32 By contrast, accommoda
tion parties and probably guarantors incur no warranties,33 so their special 
surety defenses remain intact.

makers can assert usury defense); State Bank of Rock Island v. Bryan, 268 Ill. 151, 155, 108 N.E. 1004, 
1005 (1915) (guarantor can assert creditor’s negligent loss of security in suit for amount owed to credi
tor); First Nat'l Bank v. Drake, 185 Iowa 879, 883-84, 171 N.W. 115, 116-17 (1919) (guarantor can rely 
on any defenses available to principal; when principal discharged, person secondarily liable also dis
charged). See generally 3 J. Daniel, A Treatise on the Law of Negotiable Instruments, § 1592 
(7th ed. ¡933) (conditions that will discharge guarantor). Article 3 does not purport to change this rule.

30. See Philadelphia Mortgage Co. v. Highland Crest Homes, Inc., 235 Pa. Super. Ct. 252, 257, 340 
A.2d 476, 479 (1975) (under Code, indorser also considered surety); Restatement Security, supra 
note 1, § 82 comment k (unless indorser is party for whose accommodation negotiable instrument is 
executed, indorser is surety). For a description of an indorser’s suretyship attributes, see Peters, supra 
note 14, at 837-38.

31. U.C.C. § 3-417(2) (listing indorser’s warranties).
32. See notes 133, 182, 194, 214, 238, 251 & 270 infra (discussing when principal’s defenses unavaila

ble to ordinary indorser).
33. An accommodation party incurs no implied warranties under U.C.C. § 3-417(2) because he does 

not “transfer” an instrument. Implied warranty liability had been deemed to be proper only for one 
who sells (transfers for consideration) an instrument. See Hawkland, supra note 20, at 77 (section 3- 
417(2) (reflects view that non-sellers such as accommodation parties incur no warranties); Braucher, 
U.C.C. Article 3—Commercial Paper—New York Variations, 17 Rut. L. Rev. 57, 71 (1962) (same); 
Penny, New York Revisits the Code: Some Variations in the New York Enactment of the Uniform Com
mercial Code, 62 Colum. L. Rev. 992, 1000-01 (1962) (same). While not mentioned specifically in the 
foregoing authorities, guarantors, being non-sellers also, should be treated the same as accommodation 
parties and thus incur no warranty liability under section 3-417(2). Note that in New York accommoda
tion parties do incur some warranty liability. N.Y. [U.C.C.] Law § 3-415(6) (McKinney 1964) (warran
ties of accommodation party).

34. See Universal Metals & Mach. v. Bohart, 539 S.W.2d 874, 876 (Tex. 1976) (promissory note 
contains guarantee in body of instrument).

35. See Maddox v. Duncan, 143 Mo. 613, 614, 45 S.W. 688, 689 (1898) (guarantee added to 
indorsement).

36. See U.C.C. § 3-415(4) (indorsement that shows it is not in chain of title is notice of its accommo
dation character); White & Summers, supra note 5, at 520 (same).

37. See U.C.C. § 3-415(3) (as against holder in due course and without notice of accommodation, 
oral proof of accommodation not admissible to give accommodation party benefit of discharges depen
dent on his character as such).

Thus, it is important to distinguish between ordinary or accommodation in
dorsers and guaranteeing indorsers because of the differences between their 
basic contracts, and between accommodation or guaranteeing indorsers and 
ordinary indorsers because of their differing abilities to assert defenses of the 
principal.

The guaranteeing indorser usually is easily distinguished from the accom
modation indorser. His guaranty either will be contained in the body of the 
instrument34 or added to his indorsement.35 The accommodation indorser usu
ally signals his presence by indorsing out the chain of title (the so-called anom
alous or irregular indorsement).36 These situations cover the great majority of 
guaranteeing and accommodation indorsers, but not the odd case, for example, 
in which the word “surety,” “accommodation party,” “security” or like words 
are added to a regular or irregular indorsement. The incentive for a surety to 
add such words to his otherwise unadorned regular indorsement is manifest.37 
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The question, however, is whether he undertakes the basic contract of an ac
commodation or ordinary indorser38 or of a guaranteeing indorser? Article 3 
is silent on this question. A surety may have intended one of two possible 
results by adding such additional language to his indorsement. First, the in
dorser may have wished to notify third-party holders of his surety status and 
thus ensure his ability to assert any special surety defenses that might arise. 
Alternately, the indorsee may have induced the indorser to identify himself as 
a surety in order to alter his basic contract by waiving the dishonor, notice of 
dishonor, and protest requirements.39

38. The basic contracts of the accommodation indorser and the ordinary indorser are identical. See 
note 26 supra and accompanying text. Therefore it is unnecessary at this point to consider whether the 
signer is an accommodation indorser or an ordinary indorser.

39. Under some pre-Code cases a surety was liable as a maker regardless of the capacity in which he 
signed. The cases, however, were split on the issue. See Stephens v. Bowles, 202 Mo. App. 599, 600- 
OL 206 S.W. 589, 590 (1918) (signer of note becomes prima facie maker); Bradford v. Corey, 5 Barb. 
461, 463 (N.Y. 1849) (only effect of word “surety” added to indorser’s signature is to provide indorser 
with privileges of surety); Kamm v. Holland. 2 Or. 59, 60-61 (1863) (surety not liable as maker); Ballard 
v. Burton, 64 Vt. 387, 396, 24 A. 769, 772 (1892) (when word “surety” added to signature, indorser 
liable as maker).

40. The comment to section 3-416 specifically states that the purpose of the section is to state “the 
commercial understanding as to the meaning and effect of words of guaranty added to a signature." 
U.C.C. § 3-416 comment (emphasis added).

41. The Negotiable Instruments Law (N.I.L.) was approved as a Uniform Law in 1896. It eventually 
was adopted in every state. See F. Beutel, Beutel’s Brannan Negotiable Instruments Law 73- 
79 (7th ed. 1948) [hereinafter Beutel]. The N.I.L. was superceded by the U.C.C. See U.C.C. § 10- 
102(1). For the text of the N.I.L., see Britton, supra note 1, at 1131-56; Beutel, supra, at 110-208.

42. N I L. §§ 63-64. Some pre-N.I.L. cases concluded that the anomalous indorser was liable as a 
maker. These courts reasoned that because a surety is primarily liable along with his principal under 
suretyship law, the primary liability of the maker under negotiable instruments law applied instead of 
the secondary liability of the indorser. Sometimes old theories die hard. See Stephens v. Bowles, 202 
Mo. App. 599, 601, 206 S.W. 589, 590 (1918) (section 64 of N.I.L. not applicable to anomalous indorser 
who adds “surety” to his indorsement). For discussions of pre-N.I.L. law and the N.I.L.’s effect on the 
liability of the anomalous indorser, see E. Arnold, Outlines of Suretyship and Guaranty 24-27 
(1927); Beutel, supra note 41, at 1122-24; Britton, supra note 1, at 947-52; 2 Daniel, supra note 29, 
§§ 798-810.

It seems that an indorsement with suretyship words added should be treated 
as an accommodation indorsement for three reasons. First, we are probably 
dealing with a transaction between laymen who are unfamiliar with article 3’s 
relevant provisions. A knowing professional would not have used such ambig
uous terms. A transaction between laymen should not be interpreted accord
ing to commercial standards.40 If we assume that the parties are relatively 
uninformed about the intricacies of commercial law, it seems more plausible 
that the additional language was meant to protect the indorser rather than to 
alter his basic contract.

Second, the trend in commercial law has been to simplify the law applicable 
to a surety on an instrument. Basically, that trend has been toward application 
of negotiable instruments law to determine the signer’s basic contract and ap
plication of suretyship law to ascertain the availability of special surety de
fenses. Thus, the predecessor of the Uniform Commercial Code, the 
Negotiable Instruments Law (N.I.L.),41 provided that the anomalous in
dorser’s basic contract was that of the capacity in which it had been signed 
rather than that of the maker.42 The Code now provides that even an accom
modation party who signs as maker or acceptor can assert special surety de
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fenses.43 The guarantor provisions of the U.C.C. run counter to this 
simplification effort and therefore should be narrowly construed.

43. See U.C.C. § 3-415 comment 1 (accommodation party differs from other sureties only in that his 
liability is on the instrument and thus is determined by capacity in which he signs; surety defenses 
recognized); id § 3-606 comment 1 (surety defenses not limited to parties secondarily liable, but avail
able to any party in position of surety, including accommodation maker or acceptor); see also Lee Fed. 
Credit Union v. Gussie, 542 F.2d 887, 889-90 (4th Cir. 1976) (co-maker and other accommodation 
parties relieved of further liability through assertion of surety defense; creditor extended repayment 
time without notice to sureties); Rose v. Hornsey, 347 Mass. 259, 263, 197 N.E.2d 603, 606-607 (1964) 
(dictum) (surety defenses available to any surety, even accommodation maker); Philadelphia Bond & 
Mortgage Co. v. Highland Crest Homes, Inc., 235 Pa. Super. Ct. 252, 258, 340 A.2d 476, 480 (1975) 
(dictum) (accommodation co-maker also surety under U.C.C.). For a discusion of the conflict on this 
point under the N I L., see Britton, supra note 1, at 1121-29.

44. For example, without certain magic words of negotiability, such as “pay to the order of,” an 
instrument cannot be made negotiable under article 3 even by explicit agreement of the parties. See 
U.C.C. § 3-104(l)(d) (to be negotiable instrument, writing must be payable to order or bearer); id § 3- 
110 (ways that indicate instrument payable to order); id. § 3-104 comment 2 (writing cannot be made 
negotiable within article 3 by contract or by conduct).

45. See Peters, supra note 14, at 839-42 (fair reading of § 3-416 may limit contract of guaranty to 
those using magic words; this interpretation, however, may not make commercial sense).

46. See U.C.C. § 3-415(1) (“An accommodation party is one who signs the instrument in any capac
ity for the purpose of lending his name to another party to it”).

47. See U.C.C. § 3-415 comment 2 (accommodation party surety may be gratuitous or not). That the 
surety may receive no consideration for his signature does not invalidate his obligation. The bargained 
for benefits that flow to the principal constitute consideration sufficient to support the surety’s obliga
tion. See White & Summers, supra note 5, at 523-24 (creditor-principal consideration supports 
surety’s obligation).

Section 29 of the N.I.L. required that the accommodation party sign “without receiving value there
fore.” The wisdom of this requirement was a topic of the famous Ames-Brewster controversy. See 
generally Ames, The Negotiable Instruments Law, 14 Harv. L. Rev. 241, 248 (1900); Brewster, A De
fense of the Negotiable Instruments Law, 10 Yale L.J. 84, 86-87 (1901); Ames, The Negotiable Instru
ments Law. A Word More, 14 Harv. L. Rev. 442, 445 (1901). For an ingenious if technical resolution 
of this dispute, see McKeehan, The Negotiable Instruments Law, 50 U. Pa. L. Rev. 499, 509-10 (1902). 
With the omission of the controversial phrase from section 3-415(1), Dean Ames has triumphed.

48. See U.C.C. § 3-415 comment 2 (consideration valid when accommodation party signs after note 

Finally, because “magic words” are not new to commercial law,44 it is rea
sonable to suppose that article 3’s drafters intended words of guaranty to be 
“magic.” In conclusion, guaranteeing indorsers should encompass only those 
indorsers who employ language of guaranty in connection with their indorse
ments. All other visible surety indorsers who use words of suretyship would 
undertake the indorser’s contract under section 3-415.45

Differentiating between accommodation and ordinary indorsers is relatively 
straightforward when, as so often is the case, the indorsement is anomalous. 
When an indorsement is regular and thus does not indicate the indorser’s ac
commodation status, distinction must be made according to the purpose of the 
indorsement.

When the accommodation party lends his name,46 he also lends his credit 
standing to the principal, who may receive one of the following benefits: (1) 
credit when none or a lesser amount would have been extended; (2) credit at a 
lower interest rate or for a longer term; (3) extensions or renewals of time in
struments; or (4) creditor forbearance from calling due an instrument payable 
on demand. The accommodation party’s liability remains constant whether he 
lends his name gratuitously or for a fee,47 or whether his signature postdates 
the actual extension of credit.48 To recapitulate, what is essential is that the 
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accommodation party sign for the benefit of another.49 Other requirements in
clude notice of the accommodation party’s status so that it can be proved 
against a holder in due course,50 and that the principal also sign the 
instrument.51

in holder’s possession). See generally Steffen & Johns, The After-Acquired Surety: Commercial Paper, 59 
Calif. L. Rev. 1459 (1971) (criticizing the above-cited comment as counter to the text of article 3).

49. U.C.C. § 3-415(1); cf. id. comment 2 (“The essential characteristic is that the accommodation 
party is a surety”).

50. Id. § 3-415(3) (oral proof good against all but holder in due course without notice). Notice of 
accommodation status does not prevent one from being a holder in due course. See U.C.C. § 3- 
304(4)(c) (knowledge that party has signed for accommodation does not of itself give purchaser notice 
of defense or claim).

51. Cf. U.C.C. § 3-415(1) (accommodation party signs instrument to lend his name to another/»r/y 
to instrument); id. § 3-416(4) (principal’s liability not affected when surety signs instrument). Justice 
Peters and Professor Martin have opined that this requirement is unnecessary and is possibly a drafting 
error. Martin, Some Suggestions for Nonurgent Reforms in the U.C.C. 's Treatment of Accommodation 
Parties, 6 U. Mich. J. of L. Reform 596, 617-18 (1973); Peters, supra note 14, at 838-39. Unfortu
nately, not everyone agrees with this view. See Federal Deposit Ins. Corp. v. First Nat’l Fin. Co., 587 
F.2d 1009, 1013 (9th Cir. 1978) (party to note not surety under § 3-415(1) because alleged principal’s 
name not on note); Annot., 90 A.L.R.3d 342, 350 (1979) (cases holding accommodation status not estab
lished because principal not party to instrument).

52. Without a necessary indorsement, the purchaser cannot become a holder of the instrument. See 
U.C.C. § 1-201(2) (definition of holder); id. § 3-202(1) (indorsement and delivery necessary to negotiate 
instrument payable to order); cf. id. § 3-201(3) (any transfer for value of instrument not payable to 
bearer gives transferee specifically enforceable right to have unqualified indorsement of transferor).

53. See U.C.C. § 3-414(1) (unless otherwise specified, every indorser agrees to pay holder upon dis
honor, necessary notice of dishonor, and protest).

54. See notes 21-26 supra and accompanying text (distinguishing between types of surety basic 
contracts).

55. See U.C.C. § 3-3O6(b) (one not holder in due course takes instrument subject to defenses avail
able in action on simple contract).

56. These defenses are:
(a) infancy, to the extent that it is a defense to a simple contract; and
(b) such other incapacity, or duress, or illegality of the transaction, as renders the obligation of 
the party a nullity; and
(c) such misrepresentation as has induced the party to sign the instrument with neither knowl

In contrast to the accommodation party, the ordinary indorser signs to bene
fit himself. He wants to sell an instrument, and signs either because negotia
tion of the instrument to the purchaser requires his indorsement52 or because 
the purchaser demands the signature for its concomitant indorser liability.53 
The essential distinction between accommodation and ordinary indorsements 
concerns their purpose: the former are motivated by altruism, the latter by self- 
interest.

Defenses Available to Article 3 Sureties

We have seen that the terms of the article 3 surety’s basic contract vary ac
cording to the capacity and manner in which the surety signs.54 In the absence 
of any defense, if the terms of the basic contract are fulfilled, the surety is 
liable. The surety, however, may avoid liability on the contract if a defense is 
available. In particular, if the plaintiff is not a holder in due course, the surety 
can assert any defense available to him in an action on a simple contract.55 If 
the plaintiff is a holder in due course and has not dealt with the surety, how
ever, the surety may assert only the real defenses set forth in section 3-305(2) of 
the U.C.C.56 Thus, a surety may assert some defenses even against a holder in 
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due course.
In general, the surety can assert two types of defenses. First, because liability 

is contractual, the surety can assert ordinary contract defenses such as fraud, 
regardless of his surety status.57 Second, the surety can assert special surety 
defenses arising from his status as surety.58 These defenses require the surety 
to prove both his surety status and the conduct triggering the defense.59 In 
asserting these defenses, the surety claims that some defect in, alteration of, or 
release of the principal’s contract provides a basis to escape liability on the 
surety’s contract.60

edge nor reasonable opportunity to obtain knowledge of its character or its essential terms; 
and
(d) discharge in insolvency proceedings; and
(e) any other discharge of which the holder has notice when he takes the instrument.

U.C.C. § 3-305(2).
57. See Schaeffer v. United Bank & Trust Co., 32 Md. App. 339, 344, 360 A.2d 461, 465 (1976) (fraud 

in the factum defense available to surety defendant under Md. [Com. Law] Code Ann. § 3-305), affd, 
280 Md. 10, 370 A.2d 1138 (1977). If a defense is of a type that a non-surety party to the instrument can 
assert, then the surety also may assert it. See Hart & Willier, supra note 18, §§ 13.15 & 13.17 (dis
cussing surety’s ordinary contract defenses). Peters and Hawkland refer to these kinds of defenses as 
“direct” defenses. See VI. Hawkland, supra note 20, at 100; Peters, supra note 14, at 868.

58. Peters and Hawkland refer to these kinds of defenses as “derivative” defenses, since they derive 
from events affecting the principal’s contract. See W. Hawkland, supra note 20, at 102-03; Peters, 
supra note 14, at 862. Hart and Wilber divide these kinds of defenses into two categories: defenses 
“arising from the contract of the party accommodated” and “suretyship defenses.” The former category 
encompasses defenses of the principal allowable to the surety; the latter includes conduct by the credi
tor which alters the surety’s risk. See Hart and Willier, supra note 18, at §§ 13.15, 13.18 & 13.19- 
13.27 (discussing the two categories of special surety defenses).

59. Cf. U.C.C. § 3-606 (requirements of special surety defenses).
60. Examples of special surety defenses include illegality of performance by principal, Restate

ment Security, supra note 1, § 117; Simpson, supra note 1, § 58; fraud infecting the principal’s con
tract, Restatement Security, supra, § 118; Simpson, supra, § 56; failure of consideration or breach 
of warranty with respect to the principal’s contract, Restatement Security, supra, § 126; Simpson, 
supra, §60; release of the principal, Restatement Security, supra, §§ 122-123; Simpson, supra, 
§§ 63-66; extension of time granted to the principal, Restatement Security, supra, § 129; Simpson, 
supra, § 73; and impairment of the collateral securing the principal’s obligation, Restatement Secur
ity, supra, § 132; Simpson, supra, §§ 74-75.

61. Cf. 10 Williston, supra note 1, § 1214 (surety Hable only if creditor is). For a general discussion 
of surety liability and defenses, see Note, Defenses of a Principal A vailable to a Surety, 27 Iowa L. Rev. 
601 (1943); Note, The Availability of a Principal’s Defense to His Uncompensated Surety, 46 Yale L.J. 
833 (1937).

62. See 10 Williston, supra note 1, § 1214.
63. Restatement Security, supra note 1, § 118 comment c (creditor’s fraudulent conduct defrauds 

surety as well as principal); Simpson, supra note 1, §§ 56-57 (same).
64. 10 Williston, supra note 1, § 1220 (creditor’s release of principal discharges surety); id. § 1233 

(creditor’s impairment of security); id § 1240 (alteration of creditor’s contract with principal can in
crease surety’s risk).

Several justifications often are given to support these special defenses. First, 
because the surety’s obligation merely secures the principal’s obligation, the 
surety’s liability should be no greater than that of the principal.61 Authorities 
who rely on this rationale regard the surety as asserting the principal’s de
fense.62 Second, conduct affecting the principal’s contract equally affects the 
surety’s contract. For example, a surety can assert a defense of fraud or duress 
on the principal because concealment of the fraud or duress is a fraud on the 
surety.63 In addition, release or alteration of the principal’s contract or impair
ment of his collateral permits the surety to rely on special surety defenses be
cause these acts materially increase the surety’s risk on his contract.64 
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Authorities discussing these defenses are likely to speak of the surety as assert
ing his own defense.65 Third, if the defense arises from creditor misconduct 
toward the principal, some authorities will permit the surety to defend in order 
to deny to the creditor the benefits of his wrongdoing.66 When a holder in due 
course is involved we must further classify the surety’s defenses as real and 
personal. Thus, four general types of article 3 surety defenses exist: real, ordi
nary contract;67 personal, ordinary contract;68 personal, special surety;69 and 
real, special surety.70

65. Simpson, supra note 1, at 278-82.
66. Restatement Security, supra note 1, § 118 comment c.
67. U.C.C. § 3-305(2). For the text of the Code, see note 56 supra.
68. U.C.C. § 3-306 (one not holder in due course takes instrument subject to all defenses available 

on simple contract and defenses of want of consideration and non-performance of condition precedent).
69. Id. § 3-606(1) (listing special surety discharges).
70. Article 3 does not explicitly deal with these kinds of defenses. They do exist however. For exam

ple, in some states, if the maker signs a note to evidence a gambling debt or if the maker is charged a 
usurious rate of interest, the surety on such a note may assert these facts against a holder in due course 
of the note. For a discussion of gambling notes, see text accompanying notes 228-40 infra-, for a discus
sion of usurious notes, see text accompanying notes 241-55 infra.

71. See Hart & Willier, supra note 18, §§ 13.17, at 13-38 (surety may assert all contractual de
fenses available to any other party to negotiable instrument).

72. See U.C.C. § 3-305 (rights of holder in due course).
73. See Simpson, supra note 1, at 279 (concealment of creditor’s fraud on principal is fraud on 

surety).
74. See U.C.C. § 3-305(2)(c) (real contract defense exists only when misrepresentation induced party 

to sign instrument without knowledge of its character or essential terms). In our example, the surety 
knew he had signed a surety contract.

75. U.C.C. § 3-606(1 )(a) (special surety defenses).
76. U.C.C. § 3-602 (effect of discharge against holder in due course).

Real or personal ordinary contract defenses present no unusual problems. 
As we have seen, surety status is immaterial to an ordinary contract defense— 
the surety stands as any other party to a negotiable instrument.71 Thus, as 
against a holder in due course, the surety can assert only real ordinary contract 
defenses. Nor do serious problems arise if the special surety defense is per
sonal. Whether a surety asserts the defenses as his own or the principal’s per
sonal defense, he cannot prevail against a holder in due course.72

Difficult problems occur only with real, special surety defenses. When a 
surety appears to assert his principal’s real defense, we must determine 
whether the principal’s real defense serves as a real defense for the surety. By 
contrast, if the surety appears to assert his own special surety defense, it usu
ally will be simply personal. For example, if the surety is considered to assert 
his own defense of real fraud on the principal, he would contend that the fraud 
was concealed from him and that this concealment constitutes fraudulent in
ducement of his own contract.73 This kind of fraudulent inducement, however, 
is not a real defense.74 Moreover, a surety may be discharged under article 3 
when a prior holder has extended the principal’s repayment period.75 The 
surety’s discharge defense, however, is personal if the holder in due course had 
no notice of the discharge when he took the instrument.76
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Effect of Article 3 on the Surety’s Right to Assert Defenses of 
His Principal

At least one commentator has suggested that allowing the surety to assert his 
principal’s defenses contradicts the Code’s doctrine of jus tertii T1 In pertinent 
part, the Code states that doctrine as follows: “[t]he claim of any third person 
to the instrument is not otherwise available as a defense to any party liable 
thereon unless the third person himself defends the action for such party.”78 
This language seems to suggest that the surety cannot rely on the principal’s 
defenses unless he is able to join his principal. The quoted language, however, 
refers to “claims,” not “defenses.”79 Although claims and defenses often arise 
from the same facts,80 review of the pre-Code application of the jus tertii doc
trine demonstrates the significance of this distinction. The pre-Code doctrine, 
in fact, did not apply to special surety defenses.

The jus tertii doctrine typically applied in cases like Bowles v. Oakman.81 In

77. See Peters, supra note 14, at 865 (viewed as principal’s defense, surety’s claim runs against cur
rent of modem law, which opposes assertion of jus tertii even against ordinary holders); see also U.C.C. 
§ 3-306(d) (presenting doctrine of jus tertii j, U.C.C. § 3-207 (listing third-party claims not assertable by 
another). The jus tertii doctrine restricts the extent to which a party to a negotiable instrument can 
assert defects in subsequent transfers of the instrument. In general, defects which have the effect of 
preventing title from passing to the subsequent transferee can be asserted by a prior party. Other de
fects, for the most part, cannot.

Under pre-Code law there was virtual agreement that if the defect, such as forgery of a necessary 
indorsement, prevented title from passing to the subsequent transferee, a prior party could assert the 
defect. See Britton, supra note 1, at 749-51; Note, Blocking Payment on a Certified Cashier's or Bank 
Check, 73 Mich. L. Rev. 424, 428, 430-31 (1974). The Code does not appear to have changed this 
result. Although section 3-306(d) makes no exception for a case such as the forged necessary indorse
ment, a prior party could prevail by arguing the plaintiffs lack of legal title on the theory that it is part 
of plaintiffs case to prove his title. U.C.C. § 3-307(1) & comment I ; see Palmer, Negotiable Instruments 
under the Uniform Commercial Code, 48 Mich. L. Rev. 255, 283 (1950); cf W. Hawkland, supra note 
20, at 131.

At common law, if the defect in the subsequent transfer did not prevent legal title from passing to the 
transferee, but merely gave rise to an “equity of ownership” or a contract defense in the transferor, the 
weight of authority would not allow a prior party to assert these kinds of defects. Note, supra, at 429. In 
this context, “equity of ownership” means an equitable claim of right to possession of the negotiable 
instrument. For example, if the subsequent transferor were induced by personal fraud to indorse and 
deliver a note to another, the transferor would have an “equity of ownership,” see id. at 428, which, in 
many jurisdictions, a prior party could not assert in a suit on the note by the transferee. The N.I.L. 
seems to have muddled this aspect of the jus tertii doctrine. See Britton, supra, at 751-57; cf. Note, 
supra, at 430-31. Section 3-306(d) clarifies this aspect of the doctrine by providing that claims of third 
persons cannot be asserted by another (except for the two defenses specifically listed) unless the third 
person himself defends the action. See U.C.C. § 3-306 comment 5. In other words, under article 3, 
equities of ownership and contract defenses of subsequent transferors cannot be asserted by a prior 
party unless (1) the equity of ownership or contract defense is one specifically mentioned in section 3- 
306(d) or (2) the subsequent transferor becomes a party to the action and asserts the equity of owner
ship or defense.

For discussions of the jus tertii doctrine, see Beutel, supra note 41, at 884-91; Britton, supra note 1, 
§§ 157-60; Barak, The Uniform Commercial Code—Commercial Paper An Outsider’s View (pt. I), 3 
Israel L. Rev. 7, 21-26 (1968); Blum, The Use of Jus Tertii Defenses by an Obligor on a Negotiable 
Instrument, 84 Commercial L.J. 131 (1979); Britton, Defenses, Claims of Ownership and Equities—A 
Comparison of the Provisions of the Negotiable Instruments Law with Corresponding Provisions ofArticle 
3 of the Proposed Commercial Code, 7 Hast. L.J. 1, 23-27 (1955); Note, supra, at 424; Note, Jus Tertii 
Under Common Law and the N.I.L., 26 St. John’s L. Rev. 135 (1951).

78. U.C.C. § 3-306(d).
79. Id.
80. For example, a person fraudulently induced to sign a note has both a claim of rescission and 

restitution and a defense of fraud.
81. 246 Mich. 674, 225 N.W. 613 (1929).
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Bowles, the plaintiff sued Oakman, the maker of the note.82 For convenience, 
the note was payable to Thomas rather than its true owner, Walker. Thomas 
indorsed the note to Bates, who was to use it for Walker’s benefit. Bates vio
lated the agreement and pledged the note to the plaintiff Bowles to secure pay
ment for legal services Bowles had provided to him. Bowles sued the maker, 
Oakman, for payment when the note became due.83 Oakman’s defense was 
that Bates’ transfer of the note defrauded Walker.84 The Michigan Supreme 
Court held that even though Bates was not a holder in due course, Oakman 
could not defend on the basis of Walker’s claim to the note.85 Thus, Bowles 
illustrates that the doctrine of jus tertii prevents the maker or similar party with 
no defense of his own from using subsequent defective transfer to avoid pay
ment on the note.86 In other words, the doctrine prevents the maker from rely
ing on a third persons’s claim to the instrument as a defense.87 That this 
scenario is all the drafters had contemplated is evident from their Notes and 
Comments, which continually refer to fact patterns similar to Bowles.88 They 
make absolutely no reference to special surety defenses.89 The defendant who 
admits his liability on the instrument and wants to quibble over the proper 
plaintiff differs significantly from the surety who claims he is not liable on the 
instrument. Properly construed, the jus tertii doctrine therefore does not bar 
the surety’s assertion of his principal’s defenses.90

82. Id. at 675, 225 N.W. at 613.
83. Id.
84. Id. at 677, 225 N.W. at 614.
85. Id. at 678, 225 N.W. at 614.
86. See id. at 677, 225 N.W. at 614 (court did not intimate that true owner, Walker, was defending 

case).
87. See U.C.C. § 3-306(d) (specific use of term “claim”).
88. See generally Commercial Code Notes & Comments (Tentative Draft No. 2, Article III, April

25, 1947) (comments 2, 3, 4 & 6, providing examples) (copy on file at Georgetown Law Journal).
89. Id.
90. See White & Summers, supra note 5, at 534-35 (U.C.C. § 3-306(d) could not be intended to 

reverse all well-settled doctrines that authorize surety to raise certain of principal’s defenses).
91. See generally U.C.C. § 3-305(2) (real defenses).
92. U.C.C. § 3-305(2)(b).
93. See generally id. & comments.
94. A listing of the prior drafts consulted appears in M. Ezer, Uniform Commercial Code Bibli

ography 1-6 (1972).

Nor does the manner in which the Code describes real defenses necessarily 
bar the surety’s assertion of his principal’s real defenses.91 For example, if we 
substitute the word “principal” for “party” in the relevant Code section deal
ing with incapacity other than infancy, duress, and illegality, it reads “to the 
extent that a holder is a holder in due course he takes the instrument free from 
... all defenses of any [principal] to the instrument with whom the holder has 
not dealt except . . . such other incapacity, or duress or illegality of the trans
action, as renders the obligation of the [principal] a nullity . . . ,”92 Consistent 
with this reading, the surety can assert the principal’s defense of real duress 
because the section is silent as to who may raise the real defense.93 Prior drafts 
of this section do not indicate that the drafters intended to limit any right of a 
surety to assert the principal’s defenses.94

Section 3-415(3) of the U.C.C. undoubtedly has some effect on special surety 
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defenses.95 The discharges described in that section are special surety de
fenses.96 Each defense consists of two elements: the particular conduct of the 
discharger and the surety status of the one discharged. The Code’s effect on 
these discharges is predictable in many cases: first, if the holder in due course 
has no notice of either the accommodation character or the events from which 
the discharge arose, the surety cannot offer oral proof of his accommodation 
status,97 and therefore cannot prove all the elements necessary for his dis
charge. Second, if the holder in due course has notice of the events producing 
the discharge, because he commits the discharge, but has no notice of the ac
commodation character, oral proof of such character is not admissible and the 
discharge defense therefore would fail.98 Lastly, if the holder in due course has 
notice of both the accommodation character and the events effecting the dis
charge, the surety will be discharged.99

A more difficult application of section 3-415(3) arises when the holder in due 
course has notice of the accommodation character but not of the events leading 
to the discharge.100 Although in this instance the Code would permit oral

95. See U.C.C. § 3-415(3) (accommodation party’s rights against holder in due course). Section 3- 
415(3) states: “As against a holder in due course and without notice of the accommodation oral proof 
of the accommodation is not admissible to give the accommodation party the benefit of discharges 
dependent on his character as such. In other cases the accommodation character may be shown by oral 
proof.” Id.

96. See id. & comments (cross reference to § 3-606 surety defenses); id. § 3-606 comment I (specify
ing suretyship defenses available to any party in position of surety). Compare id. (absent holder’s reser
vation of rights, surety discharged when holder releases principal, suspends right of enforcement, or 
impairs collateral for instrument) with Restatement Security, supra note 1, § 122 (suretyship de
fense based on release of principal); id. § 129 (suretyship defense based on extension of term); id. § 132 
(suretyship defense based on creditor’s surrender or impairment of security).

97. See U.C.C. § 3-415(3) (“As against a holder in due course and without notice of the accommoda
tion oral proof of the accommodation is not admissible to give the accommodation party the benefit of 
discharges dependent on his character as such”). If a prior holder causes the discharge, the holder in 
due course would prevail. See U.C.C. § 3-602 (effect of discharge against holder in due course); see also 
text accompanying note 113 infra (applicability of 3-415(3)); note 286 infra (providing example).

The Code uses the term “oral proof’ only in subsection 3-415(3). The drafters apparently deemed 
“oral proof’ synonymous with the more common term “parol evidence.” See U.C.C. § 3-415 comment 
1 (except as against holder in due course, parol evidence admissible to prove accommodation status). 
See generally Martin, supra note 51, at 618 (drafting oversight in § 3-415(3)).

98. If the discharge results from the conduct of the holder in due course, it would be unfair to allow 
the silent surety to assert his status after the holder in due course had acted in reliance on the absence of 
that status. The Code and the Restatement of Security both espouse this rule. U.C.C. § 3-606; Re
statement Security, supra note 1, § 114. For a discussion of this situation when a holder, prior to 
the plaintiff holder in due course, caused the discharge, see notes 289-99 infra and accompanying text.

99. If a holder in due course performs the discharge-causing conduct, the surety would be dis
charged. U.C.C. § 3-606. Note that section 3-415(3) employs the term “notice” and section 3-606 uses 
the term “knowledge.” Significant differences exist between the two terms. See U.C.C. § 1-201(25) 
(person has “notice*  when he has knowledge, has received notice, or has reason to know; knowledge 
means actual knowledge). For our purposes, however, this distinction appears insignificant. The issue 
usually is whether the surety status is clear on the face of the instrument. If a holder in due course does 
not “know” of the accommodation status, he is unlikely to have notice of it. For a discussion of this 
discrepancy in terms, see Martin, supra note 51, at 614-16.

If a holder, prior to the plaintiff holder in due course, performs the discharge-causing conduct, the 
surety would have a discharge defense good against the holder in due course who takes the instrument 
with notice of that conduct. See U.C.C. § 3-3O5(2)(e) (holder in due course takes free from all defenses 
except any other discharge of which holder has notice when he takes instrument); see also note 285 infra 
(discussing application of § 3-305(2)(e)).

100. For example, suppose a principal makes a note payable to the order of the creditor. The surety 
indorses the note and defivers it to the creditor. The principal also pledges collateral which the creditor 
later returns to the principal. The creditor then negotiates the note to a holder in due course. The holder 
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proof of the accommodation character,* 101 its effect is unclear. If proof of the 
discharge-causing conduct is not also allowed, the discharge defense will 
fail.102 One possible interpretation of section 3-415(3) is that its silence regard
ing proof of discharge-causing conduct allows the holder in due course to take 
free of the discharge because of lack of notice.103 Alternatively, section 3- 
415(3) might permit proof of the discharge-causing conduct despite the holder 
in due course’s lack of notice of the conduct.104 The reasoning here apparently 
is that because section 3-415(3) allows oral proof of the accommodation char
acter to provide the surety the benefit of discharges dependent upon that char
acter, and since the surety cannot receive the benefit of the discharge unless he 
also proves the discharge-causing conduct, he should be allowed to prove that 
conduct.105 This interpretation would elevate unknown discharges of visible 
sureties to real defenses.106

in due course has notice of the accommodation character. See U.C.C. § 3-415(4) (indorsement that 
shows it is not in chain of title is notice of its accommodation character). If, however, the note con
tained no reference to collateral, the holder in due course could have no notice of the release of the 
collateral.

101. U.C.C. § 3-415(3).
102. See U.C.C. § 3-606 (must show specific conduct of discharger).
103. See U.C.C. § 3-602 (no discharge effective against subsequent holder in due course unless he 

has notice thereof when taking instrument); see also Jordan, Just Sign Here—Zr’j Only a Formality: 
Parol Evidence in the Law of Commercial Paper, 13 Ga. L. Rev. 53, 84 (1978) (holder in due course 
prevails under § 3-602 if without notice of discharge). Notice of the surety status does not impose a 
duty upon the holder in due course to inquire about possible discharges, because surety-backed instru
ments are not inherently suspect. Cf. U.C.C. § 3-304(4)(c) (accommodation signature does not by itself 
notify purchaser of defense or claim); notes 287-88 infra and accompanying text (discussing “notice” 
and providing examples).

104. See Hart & Willier, supra note 18, § 13.18(1) (logical resolution of conflict would permit 
discharge against holder in due course as long as he is aware of suretyship arrangement); Peters, supra 
note 14, at 863-65, 871, 875-76 (more obvious interpretation of § 3-415(3) would extend vulnerability to 
all that deal in negotiable paper bearing visible sureties).

105. See generally Peters, supra note 14, at 863-64.
106. Presumably this end would be achieved under section 3-305(2)(e).
107. See U.C.C. § 3-415(3).
108. Peters, supra note 14, at 833.
109. See id at 864-65 (shifting unknown risks to holder in due course inconsistent with article 3 

pattern).
110. See U.C.C. § 3-602 (no discharge effective against holder in due course unless he has notice 

upon taking instrument); id § 3-3O5(2)(e) (holder in due course takes instrument free of all defenses 
except, inter alia, discharges of which he has notice when he takes instrument).

This last interpretation presents a number of problems. First, section 3- 
415(3) does not clearly state such a proposition.107 Had the drafters intended to 
single out these kinds of discharge for real defense status, they might have so 
indicated either by clearer drafting, by express comment, or by explanation in 
the flood of articles that followed the drafting of the Code. Prior to Justice 
Peters’ 1968 article108 no one had suggested that sureties might have real de
fenses unavailable to non-sureties. Second, as Justice Peters has noted, this 
interpretation shifts the risk of unknown surety discharges to holders in due 
course, which is contrary to article 3’s pattern to shift unknown risks away 
from holders in due course.109 Indeed, this interpretation would treat surety 
discharges as real, although all other unnoticed discharges are personal.110

This departure from article 3’s policy might reflect the differences between 
sureties and ordinary parties, and the formers’ deserved need for additional 
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protection. The drafters might have deemed the protection of the surety to be 
as important as that of the infant and the debtor discharged in bankruptcy.111 
This interpretation, however, does not explain why the drafters permitted these 
surety discharges to be waived in advance or avoided by a holder’s reservation 
of rights.111 112 If the policy supporting them is so strong, why allow such easy 
circumvention? Moreover, if the surety deserves protection against the holder 
in due course, protection should extend not only to surety discharges, but also 
to all special surety defenses, such as fraud or duress on the principal. Yet 
section 3-415(3) covers only surety discharges.

111. See U.C.C. § 3-3O5(2)(a) & comment 4 (holder in due course cannot take instrument free from 
infancy defense); id. § 3-305(2)(d) & comment 8 (holder in due course cannot take instrument free from 
insolvency discharge).

112. See U.C.C. § 3-606(1) & comments 2 & 4 (holder can reserve rights against party with right of 
recourse, while discharging another).

113. Prior drafts of article 3 are silent as to the purpose of section 3-415(3). The subsection first 
appears in Uniform Commercial Code: Text Only Printing Except for the Article on Sales 
(Article 2) and the Article On Effective Date and Repealer (Article 11) (ALI and NCCUSL, 
March 1, 1950). That document contains no explanation of changes from previous drafts. For a listing 
of article 3’s prior drafts, see M. Ezer, supra note 94.

114. The courts reasoned that because a maker is primarily liable under the N.I.L., a surety who 
ordinarily is secondarily liable becomes primarily liable when he signs as a maker. Although the N.I.L. 
discharges one secondarily liable when the term of the debt is extended without his consent, it does not 
discharge one primarily liable on the debt. See N.I.L. § 120(6) (secondarily-liable party discharged 
when holder extends time of repayment without reserving rights). Thus, applying the maxim expressio 
unius est exclusio alterius, the accommodation maker is not discharged. Hilpert, Discharge of Latent 
Sureties on Negotiable Instruments Because of Release or Extension of Time, 50 Yale L.J. 387, 395 
(1941). Courts applied this reasoning regardless of the surety’s visibility. See Restatement Secur
ity, supra note 1, at 351 (when surety signs negotiable instrument as maker or acceptor irrespective of 
fact that he is surety, or known to be such, obligation enforced solely as that of maker or acceptor). See 
generally Britton, supra note 1, § 301 (discussing whether N.I.L. impliedly repealed surety defense 
regarding creditor’s extension of repayment time).

115. See Restatement Security, supra note 1, § 129, at 351 (lesser number of jurisdictions hold 
that ordinary rules of suretyship also apply when N.I.L. does not address matter in unmistakable 
terms); id. § 114 & comment c (creditor affected by incidents of suretyship from time he knows thereof). 
None of the decided cases involved an attempt by a surety to assert a discharge caused by a prior holder 
against a holder in due course who had no notice of the discharge.

Eventually, a special committee of the Conference of Commissioners on Uniform State Law pro
posed amendments to the N.I.L., several of which embraced the so-called minority rule. Britton, Pro
posed Amendments to the Uniform Negotiable Instruments Law, 22 III. L. Rev. 815, 828-31 (1928). 
These proposed amendments apparently were never adopted.

The drafters of section 3-415(3) probably never focused on the hard case, 
when the holder in due course has notice of the accommodation character but 
not of the discharge-causing conduct. They probably only contemplated a sit
uation in which the holder in due course engaged in the discharge-causing 
conduct.113 Under the N.I.L., authorities disagreed whether an accommoda
tion maker or acceptor could assert the special surety defense regarding exten
sion of time to the principal. The so-called majority rule denied the defense to 
the accommodation maker even when the instrument evidenced the surety sta
tus. 114 The so-called minority view granted a surety his right to special surety 
defenses, even when the surety was primarily liable, as long as the holder caus
ing the discharge had known of the surety status when he had acted.115 The 
comments to sections 3-415 and 3-606 demonstrate the drafters’ intent to adopt 
the minority rule allowing the visible accommodation maker or acceptor to 
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assert surety discharges.116 Neither of those sections, however, indicates that 
the drafters considered discharges by prior holders. Instead, they probably 
sought only to resolve the pre-Code conflict. If section 3-415(3) applies only to 
discharge-causing activity by the holder in due course, it merely restates sure
tyship law.117 Our difficult case, when the holder in due course knows of the 
accommodation character but not of the discharge-causing activity, thus falls 
outside the purview of section 3-415(3).

116. See U.C.C. §3-415 comment 1 (surety defenses not limited to secondarily liable parties); 
U.C.C. § 3-606 comment 1 (same).

117. See E. Arnold, supra note 42, at 151 (creditor not bound by surety relation unless he knows of 
it; no parol evidence admissible to show parties to negotiable instruments have relation other than that 
assumed on face of instrument); Restatement Security, supra note 1, § 114 & comments (same).

118. See U.C.C. § 3-601 comment 3 (discussing effect of discharge on subsequent holder in due 
course without notice of discharge); see also note 103 supra (discussing effect of discharge on subse
quent holder in due course without notice of discharge); note 287 infra (providing example).

119. See U.C.C. § 3-602.
120. Section 3-415(3) covers only surety discharges.
121. This assertion is true because only real defenses are assertable against a holder in due course. 

U.C.C. § 3-305. If the principal’s defense was personal, the holder in due course would prevail regard
less of who asserts it.

122. Analogize the invisible surety’s position to that of the relevant parties in the following estab
lished rules. A surety can be estopped from proving his status when he wishes to assert surety dis
charges. See note 117 supra. In addition, a party can be estopped from asserting real defenses. See 11 
Am. Jur. 2d Bills and Notes § 694 (1963 & Supp. 1981) (for example, statement by maker to purchaser 
of note that maker has no defenses precludes him from later asserting any defenses existing at time of 
statement); id. § 725 (when note void because signature obtained by duress, renewal of note with 
knowledge waives duress); 10 C.J.S. Bills and Noles § 485 (1938 & Supp. 1981) (general principles of 
estoppel and waiver apply in determining whether defendant, in action on negotiable instrument, is 
estopped or has waived right to set up defense thereto); cf. U.C.C. § 3-406 (negligence substantially 
contributing to alteration or unauthorized signature precludes assertion of same); id. § 3-404 & com
ment 4 (same).

123. The estoppel here discussed, equitable estoppel, requires five elements: (1) false representation 
or concealment of facts, (2) made with knowledge of the real facts, (3) to one without knowledge of the 
real facts, (4) with the intent that the representation be acted upon, and (5) to a party who relied on the 
representation to his detriment. 12 Williston, supra note 1, § 1508, at 441 n.l. The invisible surety 
wno attempts to prove surety status is likely to dispute only the element of detrimental rebanee against 
an ignorant holder in due course.

If section 3-415(3) does not apply to our difficult case, then the case should 
be resolved under section 3-602.118 Under section 3-602, the holder in due 
course would take free of the discharge because notice of the discharge-causing 
conduct is absent.119

Article 3 does not address whether an invisible surety may assert a defense 
of the principal against a holder in due course.120 The invisible surety, how
ever, poses a potential problem only when the defenses are real.121

If the holder in due course were to suffer a detriment because the invisible 
surety were permitted both to prove surety status and to assert a principal’s 
real defense, then the surety should be estopped from proving that status. In 
theory, an invisible surety can be estopped from asserting the principal’s real 
defense.122 Estoppel should depend upon whether the holder in due course 
relied to his detriment on his justifiable belief in the non-existence of a 
surety.123

The most common invisible surety is probably the accommodation party 
who signs as co-maker with the principal. If it is easier for a surety to assert the 
principal’s defenses than for a co-maker to assert another co-maker’s defenses, 
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then the holder in due course will have relied to his detriment upon the ab
sence of surety status. The difficulties faced by co-makers and sureties in as
serting their defenses, however, do not appear greatly different.124 Therefore, if 
the holder in due course suffers no significant detriment, the surety should not 
be estopped.125 If, on the other hand, the surety can assert a defense that the 
co-maker cannot, the holder incurs injury and the surety should be estopped.

124. See 4 Corbin, Contracts § 937, at 775-76 (1951) (results “quite consistent with law of surety
ship”). Note, however, that Corbin is discussing joint and several obligors. The outcome may differ if 
the liability is joint because of the unitary nature of the joint obligation. Under article 3, however, co
makers are usually jointly and severally liable. See U.C.C. § 3-118(e) (unless otherwise specified, two or 
more accommodation signers jointly and severally liable). Moreover, even if the liability is joint, most 
states have abolished the unitary nature of such obligations. See generally Restatement (Second) of 
Contracts ch. 13, at 402-06 (1981) (discussing statutes); 2 Williston, supra note 1, § 336-336A 
(same).

125. Indeed, even if the surety were unable to prove his surety status he presumably could rely on his 
visible co-maker status to assert the co-maker’s real defense.

126. See U.C.C. § 3-207 (when negotiation effective or rescindable); id. § 3-3O6(d) (setting forth doc
trine of yio tertii)-, notes 77-90 supra and accompanying text (discussing doctrine of jus tertii).

127. See note 90 supra (section 3-306(d) not intended to reverse doctrines that permit surety to raise 
certain defenses of principal).

128. There is also a kind of quasi-invisible surety: the accommodation regular indorser. Here, the 
principal makes a note payable to the order of the accommodation party and delivers it to him. The 
accommodation party indorses it to the creditor. The surety is “quasi-invisible” because the accommo
dation nature of his indorsement is invisible. The holder thus has notice that the indorser is a surety 
but not that the surety is an accommodation party. This difference is significant. A holder in due 
course ordinarily would expect to be protected by the indorser’s section 3-417(2) warrranties against 
real defenses of the maker. The accommodation indorser, however, does not make those warranties. 
See note 33 supra. Thus the holder in due course could suffer a detriment if the indorser were allowed 
to prove his accommodation status. Consequently the accommodation regular indorser should be es
topped from proving that status.

The accommodation maker with the principal as indorser presents another 
type of invisible surety. The accommodation party makes a note payable to the 
order of the principal and delivers it to him. The principal then indorses the 
note to the creditor. The holder in due course may well suffer a detriment were 
the invisible surety allowed to prove his status. The surety-defendant would 
argue that because of the principal-indorser’s real defense, the indorsement 
was ineffective to pass title and the plaintiff therefore is not a holder. The jus 
tertii doctrine explicitly defeats this argument as applied to non-surety defend
ants.126 But sureties were not intended to be affected by the doctrine.127 Thus, 
the invisible surety should be estopped in order to prevent the holder from 
suffering a detriment.128

The Principal’s Real Defenses

The foregoing discussion demonstrates that article 3 does not entirely re
solve the issue of whether the surety can assert a principal’s real defenses 
against the holder in due course. The resolution of this question depends upon 
a number of factors, particularly the nature of the principal’s real defense. The 
following discussions accordingly are organized by type of real defense. This 
format includes a description of each real defense and its justification, fol
lowed by a discussion of the surety’s ability to assert a particular real defense 
of the principal. In some cases this will resolve our question; in others, addi
tional inquiry will be necessary.
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INFANCY

Infancy is a real defense “to the extent that it is a defense to a simple con
tract.”129 The policy supporting the defense is to protect infants against those 
who might take advantage of them.130

A surety generally cannot assert his principal’s defense of infancy.131 It 
seems fair that the surety should bear the risk of the principal’s infancy be
cause, unlike the creditor, the surety usually is a relative or close friend of the 
principal.132 If the surety cannot assert the principal’s infancy against the cred
itor, then he should not be able to assert it against a holder in due course.133

Exceptions to the general suretyship rule do exist. First, if the creditor 
knows of both the principal’s infancy and the surety’s ignorance thereof, the 
surety is not liable to the creditor if the creditor fails to inform the surety of the 
potential defense.134 Under these circumstances, nondisclosure of the material 
facts would defraud the surety.135 Thus, the surety asserts a defense of fraud 
rather than the principal’s defense of infancy.136 This defense, however, does 
not constitute a real defense.137 Thus, even when this exception allows the

129. U.C.C. § 3-3O5(2)(a). The scope of this defense may differ among states. See U.C.C. § 3-305 
comment 4 (local laws reflect differing policies to protect infants). See generally J. Calamari & J. 
Perillo, The Law of Contracts §§ 8-1 to 8-9 (2d ed. 1977) (discussing defense of infancy).

130. U.C.C. § 3-305 comment 4.
131. The Restatement of the Law of Security explains the general rule as follows:

Where the surety knows of the lack of capacity of the principal at the time he becomes a 
surety, he may be presumed to have contracted in respect of that fact. Even where he does not 
know, he will be held to his obligation so far as the principal’s lack of capacity is concerned, 
unless the creditor by failing to disclose his knowledge of this fact has given the surety a 
defense based not on lack of capacity of the principal but on non-disclosure of material facts. 
(See § 124 [of the Restatement of the Law of Security.]) Where neither the surety nor the 
creditor knows of the principal’s lack of capacity at the time the surety’s obligation is under
taken, the result is that, since both parties are innocent, the surety has no equitable defense on 
his obligation. He is merely held to the obligation he has undertaken.

Restatement Security, supra note 1, § 125 comment a; see also Simpson, supra note 1, at 286-90 
(infant’s incapacity does not excuse surety, whose presence intended to preserve creditor’s bargain). For 
cases on the surety’s inability to assert the principal’s defense of infancy, see Annot., 24 A.L.R. 844-47 
(1923); Annot., 44 A.L.R.3D 1417, 1420-21 (1972).

132. Only one case seems to exist in which a surety claimed not to know of the infancy of the princi
pal: International Textbook Co. v. Mabbott, 159 Wis. 423, 150 N.W. 429 (1915). In that case, the 
surety claimed ignorance despite having signed a contract that stated the principal was an infant. Few 
such cases arise because the surety is almost always a relative or friend of the principal and therefore 
knows the principal's age.

133. Cf Lagerquist v. Banker’s Bond & Guar. Co., 201 Iowa 430, 435, 205 N.W. 977, 979 (1925) 
(dictum) (when surety for infant would be liable to payee, surety also liable to subsequent holder in due 
course).

When an ordinary indorser receives consideration for the transfer of an instrument to a subsequent 
holder, he cannot assert the principal’s infancy as a defense. U.C.C. § 3-417(2)(d) (indorser warrants 
that holder takes free of all defenses). Compare N.I.L. § 65(3) with N.Y. [U.C.C.] Law § 3-415(6)c 
(McKinney 1964).

134. Restatement Security, supra note 1, § 124(1) (duty of creditor to disclose facts unknown to 
surety that materially increase surety’s risk); Simpson, supra note I, at 86-93 (when creditor learns that 
surety ignorant of material facts, duty to disclose such facts arises).

135. See Restatement Security, supra note 1, § 124 comment a (“This rule is merely a special 
application in suretyship of the rule of Contracts that fraud creates a defense”).

136. Cf. Simpson, supra note 1, at 89-92 (nondisclosure by creditor treated as fraud when creditor 
knows surety deceived).

137. Real fraud is “such misrepresentation as has induced the party to sign the instrument with 
neither knowledge nor reasonable opportunity to obtain knowledge of its character or its essential 
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surety a defense against a creditor, he cannot assert the defense against a 
holder in due course.

Second, in some states the infant principal’s disaffirmance of his contract 
and return of the consideration he received discharges the surety’s liability.* 138 
Failure of consideration for the surety’s promise arguably supports this excep
tion.139 In addition, to permit the creditor to recover the purchase price of the 
thing sold after returning to him the thing sold arguably enriches him 
unjustly.140

terms.” U.C.C. § 3-305(2)(c); see also U.C.C. § 3-305 comment 7 (discussing difference between real 
and personal fraud).

138. Simpson, supra note 1, at 287-88. See generally Annot., 44 A.L.R.3D 1417, 1421-28. Courts 
disagree whether payment by the principal for his use of the consideration is necessary to discharge the 
surety’s liability. Compare Stanhope v. Shamboro, 54 Mont. 360, 363, 170 P. 752, 752 (1918) (infant’s 
return of used car restores status quo and discharges surety’s liability); Allen v. Small, 129 Vt. 77, 80-81, 
271 A.2d 840, 842 (1970) (same) with McKee v. Harwood Automotive Co., 204 Ind. 233, 236-37, 183 
N.E. 646, 647 (1932) (status quo not restored when infant returns automobile without payment for 7 
months’ use).

139. The surety need not receive consideration for his contract to be binding. White & Summers, 
supra note 5, at 523-24. Extension of credit to the principal supports the surety’s promise. See note 47 
supra and accompanying text (benefits to principal sufficient consideration to support surety’s obliga
tion). Indeed, the surety’s obligation is enforceable even when it postdates the extension of credit. See 
note 48 supra and accompanying text. When the principal returns the consideration through no fault of 
the surety, the consideration supporting the surety’s contract fails. See Evants v. Taylor, 18 N.M. 371, 
376, 137 P. 583, 584 (1913) (surety not liable when promise based on consideration that failed through 
no fault of his).

140. See Lagerquist v. Banker’s Bond & Mortgage Guar. Co., 201 Iowa 430, 433, 205 N.W. 977, 978 
(1925) (citing Baker v. Kennett, 54 Mo. 82, 93 (1873) (“It would be a strange doctrine which would give 
[the creditor] back his land, and allow him to recover from the sureties the purchase money also”).

141. See Campbell v. Fender, 218 Ark. 290, 292, 235 S.W.2d 957, 958-59 (1951) (mother’s surety 
obligation in automobile purchase not extinguished when son disaffirms contract and returns car; 
mother, however, may reclaim car upon disaffirmance). See generally Simpson, supra note 1, at 288-90 
(surety discharged only to extent consideration failed); Note, Liability of Surety When Infant Principal 
Disaffirms Contract and Returns Property, 11 Iowa L. Rev. 394 (1926) (criticizing exception because 
creditor bargained for performance, not return to status quo). The Restatement of Security does not 
recognize the exception. Restatement Security, supra note 1, § 125(2) (creditor can hold surety to 
his obligation even if principal disaffirms and returns consideration).

142. Even if the creditor resells the returned consideration at the original contract price, he still may 
not be made whole. Had the infant performed, the creditor could have sold additional inventory to the 
second purchaser. If the surety’s liability is discharged, when the returned inventory item is resold the 
creditor incurs lost sales volume. The infant’s rescission thus has cost the creditor one unit of profit. 
For discussions of a creditor’s lost profit, see White & Summers, supra note 5, §§ 7-8 to 7-10;and 
Goetz & Scott, Measuring Seller’s Damages: The Lost-Profits Puzzle, 31 Stan. L. Rev. 323, 326, 330-54 
(1979).

143. 54 Mo. 82 (1873).
144. Id at 86-87.
145. Id at 87.
146. Id.

A number of authorities, however, have refused to adopt this exception.141 
Critics of the exception have argued that even were the creditor to be reim
bursed for depreciation of the returned consideration, he still would be de
prived of the benefit of his bargain.142 143 The appeal of this exception may stem 
from the presence of inequitable creditor conduct such as that reflected in 
Baker v. Kennett the case that initiated the exception.

In Baker, the plaintiff, Baker, sold land in excess of its fair market value to 
an infant.144 The infant, Kennett, joined by his mother and sister as sureties, 
signed a note for the purchase price plus interest.145 Kennett disaffirmed the 
contract after having made considerable improvements to the land.146 In a suit 
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against Kennett, his mother and sister, the trial court held for Baker.147 In 
reversing, the Missouri Supreme Court held that because Kennett had not af
firmed the contract as an adult, his disaffirmance as an infant barred his liabil
ity on the contract.148 The court refused to apply the general rule of surety 
liability to Kennett’s mother and sister.149 Relying on what it said was the 
contract’s failed consideration, the court instead created the exception purport
edly to prevent Baker’s recovery of both the land and its purchase price.150 A 
modern court probably would excuse surety liability by finding fraud or un
conscionable conduct.151

147. Id. at 87-88.
148. Id. at 91-92.
149. Id. at 92-93.
150. Id. at 93.
151. Cf. Restatement (Second) of Contracts § 79 comment e (gross inadequacy of considera

tion may justify rescission or cancellation for misrepresentation); J. Calamari & J. Perillo, supra 
note 129, at 137, 139 (same); Restatement (Second) of Contracts § 208 comment c (inadequacy of 
consideration an important factor in determination that contract is unconscionable); White & Sum
mers, supra note 5, § 4-5 (same).

152. See Baker v. Kennett, 54 Mo. 82, 93 (1873) (upon rescission of principal’s contract, considera
tion has failed and, in addition, law does not permit creditor to retain both property and purchase 
price).

153. See Allen v. Small, 129 Vt. 77, 80, 271 A.2d 840, 842 (1970) (facts evidence no creditor miscon
duct); Perry Auto Co. v. Mainland, 229 Iowa 187, 190, 294 N.W. 281, 283 (1940) (same).

154. It is noteworthy that courts have applied the Baker exception primarily to consumer purchases, 
particularly the purchases of used cars. These cases thus may reflect a rudimentary consumer protec
tion doctrine.

155. Compare U.C.C. § 3-306(c) (one not holder in due course specifically subject to failure of con
sideration defense) with U.C.C. § 3-305(2) (defenses assertable against holder in due course do not 
include failure of consideration).

156. See Williams v. Walker, 66 Cal. App. 672, 675, 226 P. 939, 940 (1924) (dictum) (defense of 
failure of consideration not assertable by accommodation indorser against holder in due course); Lager- 
quist v. Banker’s Bond & Mortgage Guar. Co., 201 Iowa 430, 433-36, 205 N.W. 977, 978-79 (1925) 
(court recognizes exception based on infant’s disaffirmance of contract and return of consideration, but 
assumes sub rosa that surety secondarily liable after creditor to holder in due course). This analysis 
assumes that there is in fact a failure of consideration when the principal disaffirms and returns the 
consideration. For arguments that there is no failure of consideration under these circumstances, see 
Simpson, supra note 1, at 288 (return of consideration by infant not failure of consideration for surety's 
promise); Note, supra note 141, at 396-97 (same).

157. This is the rule the Restatement of Security suggests. See Restatement Security, supra note 1, 
§ 125(2) & comment b (surety’s payment of obligation entitles him either to receipt of consideration 
returned to creditor or to reduction of obligation by value of consideration returned); Simpson, supra 

The Missouri court, however, constructed a theory that applied regardless of 
creditor misconduct.152 As a result, some courts have applied the Baker excep
tion to situations in which creditor recovery of the purchase price is not clearly 
wrong.153 Although these cases may reflect an implicit preference that a surety 
be able to assert the principal’s infancy defense, they explicitly rely on the 
Baker exception and its rationales.154

Let us examine whether the reasons given for this exception apply to our 
holder in due course. Failure of consideration is a classic personal defense155 
and thus is ineffective against a holder in due course.156 Fear of a creditor’s 
double recovery is unfounded. It does not follow that a creditor recovers the 
purchase price from the surety after the consideration is returned. The fair 
solution is either to credit the surety with the value of the consideration re
turned, or to give him the returned consideration in exchange for the full 
purchase price.157 To say that the creditor suffers no loss because he has been
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returned to the status quo ante does not address why the creditor is not entitled 
to the profit he had anticipated from the bargain.

Consequently, creditor misconduct, rather than disaffirmance of the infant 
principal’s contract, is a better reason for relieving the surety from liability. 
That misconduct usually will constitute personal fraud, duress, illegality, or 
unconscionability. If the creditor misconduct constitutes only a personal de
fense, it cannot be asserted against a holder in due course.

Let us examine whether unconscionability158 is a real or personal defense. 
Authority on this point is scant and conflicting.159 This uncertainty largely 
may be due to the courts’ treatment of the unconscionability issue when con
fronted with holders in due course. By focusing on the business relationship 
between the wrongful creditor and the holder in due course, a court may, if it 
concludes that the connection between them is too close, deny holder in due 
course status on the ground that the holder was a party to the original transac
tion.160 Courts also may rely on this close connection to impute the wrongful 

note 1, at 288-89 (surety should be liable on debt only to extent consideration returned to creditor 
depreciated and status quo not restored). See generally Note, supra note 141, al 396-97 (surety liable 
for depreciation of returned property).

158. Authorities have devoted much attention to the doctrine of unconscionability. See White & 
Summers, supra note 5, at 147 n.2 (listing major unconscionability articles). See generally S. Deutch, 
Unfair Contracts—The Doctrine of Unconscionability (1977) (discussing doctrine of uncon
scionability). Generally, parties rely on the unconscionability doctrine when more traditional defenses 
are unavailable to alleviate the burdens of a bad bargain. Unconscionable contracts are characterized 
by relative weaknesses in the bargaining process or contract terms that work hardship on one party. See 
U.C.C. § 2-302 comment 1 (test is whether in light of general commercial background contract is exces
sively one-sided); Restatement (Second) of Contracts § 208 comment a (1981) (“Relevant factors 
[for determining unconscionability) include weaknesses in the contracting process like those involved in 
more specific rules as to contractual capacity, fraud, and other invalidating causes; the policy also 
overlaps with rules which render particular bargains or terms unenforceable on grounds of public pol
icy”).

Thus, conventional unconscionability analysis identifies two elements: the procedural, which focuses 
on the bargaining process, and the substantive, which focuses on the fairness of the contract terms. See 
Leif, Unconscionability and the Code—The Emperor’s New Clause, 115 U. Pa. L. Rev. 485, 487-88 
(1967) (presenting the two-prong analysis).

Although the unconscionability doctrine has been applied to both consumer and commercial transac
tions, our discussion will be restricted to commercial contexts in view of the decline of the holder in due 
course status in consumer credit transactions. See note 5 supra (discussing federal and state legislation 
that restricts holder in due course status in consumer transactions). For cases applying the unconscio
nability doctrine in a commercial setting, see Weaver v. American Oil Co., 257 Ind. 458, 460-65, 276 
N.E.2d 144, 146-48 (1971) (service station lease unconscionable when it contains broad clause holding 
lessor harmless); United States Leasing Corp. v. Franklin Plaza Apts., Inc., 65 Misc. 2d 1082, 1086-88, 
319 N.Y.S.2d 531, 535-36 (Civ. Ct. 1971) (lease for business machine unconscionable when contract 
clauses limit lessor’s liability although machine useless).

159. In Slaughter v. Jefferson Fed. Sav. & Loan Ass’n, 361 F. Supp. 590 (D.D.C. 1973), Judge Gesell 
stated, without discussion or citation to authority, that holders in due course take free from certain 
defenses, including unconscionable dealing. Id. at 598. However, Professors Hart and Willier write, 
also without citation to authority, “[sjeemingly, a finding of unconscionability raises the defense to the 
status of ‘illegality of the transaction as renders the obligation of the party a nullity.’ Clearly such 
conduct is no less evil than ‘fraud in the factum’ which is a defense against a holder in due course.” 
Hart & Willier, supra note 18, § 12.08(3).

160. This “close connectedness” doctrine has been applied to commercial transactions. See Com
mercial Credit Co. v. Childs, 199 Ark. 1073, 1077, 137 S.W.2d 260, 262 (1940) (finance company not 
innocent purchaser when notice of defects in transaction ascribed to it because of its close connection 
with original transaction); Commercial Credit Corp. v. Orange County Mach. Works, 34 Cal. 2d 766, 
771, 214 P.2d 819, 822 (1950) (finance company not holder in due course when it actively participates in 
original transaction). See generally J. White & R. Summers, Handbook of the Law Under the 
Uniform Commercial Code 479-84 (1972) (discussing “close-connectedness” doctrine); Note, The 
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creditor’s knowledge to the holder, and thus conclude that the holder did not 
take in good faith.161 Alternatively, courts might impose on the holder a duty 
of inquiry which, if breached, is equivalent to knowledge of creditor miscon
duct.162 Finally, courts might find that the terms the defendant sought to avoid 
as unconscionable are sufficient to render the instrument non-negotiable.163

Close-Connectedness Doctrine: Preserving Consumer Rights in Credit Transctions, 33 Ark. L. Rev. 490 
(1980); Annot., 128 A.L.R. 729 (1940) (collecting cases).

161. See U.C.C. § 3-302(l)(b) (holder in due course must take in good faith). For an illustrative 
application of this theory in a consumer context, see American Plan Corp. v. Woods, 16 Ohio App. 2d 
1, 4-5, 240 N.E.2d 886, 888-89 (1968) (transferee not holder in due course because awareness of signer’s 
fraud negates good faith taking).

162. See Slaughter v. Jefferson Fed. Sav. & Loan Ass’n, 361 F. Supp. 590, 598-600 (D.D.C. 1973) 
(bad faith imputed to sophisticated finance company when irregularities in transaction provided suffi
cient notice to create duty of inquiry).

163. To qualify as an article 3 negotiable instrument, the instrument must contain “no other promise, 
order, obligation or power given by the maker or drawer except as authorized by this Article.” U.C.C. 
§ 3-104(l)(b); cf. Chrysler Credit Corp. v. Friendly Ford, 535 S.W.2d 110, 114 & n.2 (Mo. 1976) (doubt
ful that contract containing numerous promises and broad grants of power by maker is negotiable 
instrument).

If the transaction papers are drafted properly, much of the offending language will be included in an 
agreement separate from the note, such as a sale contract or security agreement, and thus will not affect 
the note’s negotiability. See U.C.C. § 3-119(2) (separate agreement does not affect instrument’s 
negotiability).

164. See U.C.C. § 3-305(2) (providing inclusive list of real defenses). The inclusive wording of sec
tion 3-305(2) disposes of any argument that courts still retain power to declare new real defenses.

165. See Restatement (Second) of Contracts § 234 comment b (1981) (even though contract 
fully enforceable at law for damages, equity grants no specific performance if “sum total of provisions 
drives too hard a bargain for a court of conscience to assist”).

166. The Code reinforces this distinction. See U.C.C. § 2-302(1) (“the court may refuse to enforce 
the contract, or it may enforce the remainder of the contract without the unconscionable clause, or it 
may so limit the application of any unconscionable clause as to avoid any unconscionable result”).

167. See Reading Trust Co. v. Hutchison, 35 Pa. D. & C.2d 790, 795-96 (1964) (principal allegedly 
tricked into signing note in belief it was another document); Brjtton, supra note 1, § 130 (discussing 
pre-Code law).

168. See U.C.C. § 3-3O5(2)(c) (real defense when misrepresentation and neither knowledge nor rea
sonable opportunity to obtain knowledge).

169. See Johnson v. Mobil Oil Corp., 415 F. Supp. 264, 269 (E.D. Mich. 1976) (contract terms un
conscionable; disparity of bargaining power creates duty of marketing representative to explain terms 
to ignorant layman).

If a court is uncomfortable with any of these rationales, it might confront the 
issue directly. Unless the facts constituting the unconscionability defense fit 
one of the real defenses enumerated in section 3-305(2), those facts and there
fore the defense of unconscionability constitute a personal defense.164 Uncon
scionability undoubtedly constitutes illegality, but it probably does not make 
the contract a nullity. The doctrine of unconscionability, as developed in eq
uity, denies specific performance of a contract otherwise enforceable at law.165 
The result is a voidable rather than a void contract.166 Thus, unconscionability 
per se does not appear to be a real defense.

If the procedural or substantive elements of the transaction are sufficiently 
extreme, however, a real defense may result. Defendants sometimes allege that 
they neither knew nor had reasonable opportunity to learn of the contract 
terms.167 If this knowledge or opportunity were lacking and there were any 
misrepresentation, the principal would have a defense of real fraud.168 Even in 
the absence of an active misrepresentation, a court might find that the creditor 
had an affirmative duty to explain the contract terms;169 failure to discharge 
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this duty could constitute misrepresentation.170 In practice, however, a court 
rarely would find real fraud in a commercial transaction. First, it would be 
diffficult for a businessman to prove both ignorance and no reasonable oppor
tunity to obtain knowledge of the contract terms.171 Second, there is a funda
mental difference between finding unconscionability to place the loss on the 
wrongful creditor and establishing a real defense in order to allocate the loss to 
an innocent holder in due course.

170. See 1 F. Harper & F. James, The Law of Torts 588-89 (1956) (breach of duty to speak, 
created by superior knowledge regarding facts of transaction, constitutes fraud); W. Prosser, Hand
book of the Law of Torts 697-98 (4th ed. 1971) (same).

171. But see Johnson v. Mobil Oil Corp., 415 F. Supp. 264, 268 (E.D. Mich. 1976) (unconscionable 
contract terms successfully proved).

172. See Shell Oil Co. v. Marinello, 63 N.J. 402, 307 A.2d 598, 601 (1973) (contract declared void as 
against public policy when disporportionate bargaining power results in grossly unfair terms).

173. See U.C.C. § 3-305(2)(b) (illegality that renders party’s obligation a nullity).
174. See notes 220-22 infra (discussing such cases).
175. U.C.C. § 3-3O5(b)(2).
176. U.C.C. § 3-305 comment 5; see 2 Williston, supra note 1, §§ 243-272 (treating these other 

forms of incapacity).
177. Most contractual disabilities of married women have been abolished. See Restatement Se

curity, supra note 1, § 125 comment a (formerly true that married women’s contracts void). Under 
suretyship law the surety could not assert the principal’s coverture. See Annot., 24 A.L.R. 841-44 
(1923); Simpson, supra note 1, at 290-91.

178. See generally 2 Williston, supra note 1, §§ 250-255 (presenting conflicting authorities on 
whether mental incompetents’ contracts void or voidable).

179. Id. § 257, at 98.

A term of the instrument might be so harsh that a court would hold it void 
as against public policy.172 Such a result resembles real illegality.173 As with 
real fraud in a commercial context, however, a court is highly unlikely to 
transform its holding that the offensive term is void as against public policy 
into a real illegality defense. Indeed, numerous cases state that unless a statute 
declares the contract void, illegality cannot constitute real illegality.174

Thus, neither unconscionability nor the the surety’s limited ability to assert 
the principal’s infancy defense should provide the surety with a defense against 
a holder in due course unless the facts constitute real fraud, real duress, or 
some other real defense listed in section 3-305(2).

OTHER INCAPACITY

In addition to infancy, “other incapacity ... as renders the obligation of the 
party a nullity” results in a real defense.175 Other incapacity includes “mental 
incompetence, guardianship, ultra vires acts or lack of corporate capacity to do 
business, any remaining incapacity of married women, or any other incapacity 
apart from infancy.”176 Our discussion will deal only with the most common 
kinds of non-infancy incapacity: mental incompetence, guardianship, and ultra 
vires.177

Mental Incompetence and Guardianship. Authorities differ on whether
the contract of a mental incompetent is void or merely voidable.178 Once a 
guardian has been appointed, however, it is clear that the incompetent’s con
tracts are void.179 We need not concern ourselves with the voidness issue be
cause surety law does not permit the surety to assert the principal’s mental 
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incompetency unless the surety has been defrauded as to that fact by the credi
tor.180 As with infancy, this rule is essentially just.181 The surety, typically a 
friend or relative of the principal, probably will know better whether the prin
cipal is competent and thus is better able to determine possible risks than a 
non-fraudulent creditor. The surety can no more assert his principal’s incom
petency against a holder in due course than he can against the non-fraudulent 
creditor.182

Ultra Vires Acts or Lack of Corporate Capacity to Do Business. The
confusion surrounding the doctrine of ultra vires is principally due to the vary
ing definitions of the term. For our purposes, ultra vires means that the act so 
described exceeds the capacity of the corporation.183 Corporations have power 
to issue negotiable instruments,184 but lack capacity to execute notes in fur
therance of business not authorized by their charters or certificates of incorpo
ration.185 This definition specifically excludes situations in which the 
corporation either engages in illegal conduct or in which the agent who exe
cutes the instrument on behalf of the corporation is not properly authorized. 
The first instance is excluded because it involves policies different from those 
that prohibit ultra vires acts;186 the second, because it involves a matter of

180. See. e.g., W.T. Rawleigh Co. v. McAteer, 203 Ark. 776, 779, 158 S.W.2d 701, 702 (1942) (princi
pal’s lunacy defense does not relieve surety, who is “said to warrant the competency of the principal”); 
Caldwell v. Ruddy. 2 Idaho 1, 6-7, 1 P. 339, 342-43 (1881) (surety liable because deemed to have 
contracted that principal competent); Severson v. Macomber, 153 A.D. 482, 485, 138 N.Y.S. 250, 253 
(1912) (surety bound on guarantee of support payments to insane principal’s family), affd. 212 N.Y. 
274, 106 N.E. 72 (1914); Restatement Security, supra note 1, § 125(1) & comment a (surety cannot 
assert principal’s lack of capacity against creditor); Simpson, supra note 1, at 286 (same). See generally 
Restatement Security, supra, § 124 (when creditor knows facts unknown to surety that materially 
increase surety’s risk and creditor has reason to belive such facts are unknown to surety, creditor’s 
nondisclosure of facts upon reasonable opportunity to communicate them provides surety with de
fense).

Some authorities recognize an exception when the principal becomes incompetent after the surety 
has undertaken his obligation. See generally G. Brandt, The Law of Suretyship and Guaranty 
§ 173 (3d ed. 1905) (surety discharged when principal becomes incapacitated). This exception, however, 
only excuses the surety from fulfilling the principal’s duties, and not the principal’s obligation to pay 
money. See Severson v. Macomber, 153 A.D. 482, 485, 138 N.Y.S. 250, 253 (1912) (surety’s obligation 
for absolute sum certain, not for performance of some act or duty; surety is therefore Hable), affd. 212 
N.Y. 274, 106 N.E. 72 (1914).

181. See Caldwell v. Ruddy, 2 Idaho 1, 6-7, 1 P. 339, 342-43 (1881) (surety deemed to contract that 
principal competent; principal could not disaffirm note if he received any benefit from consideration 
prior to its return); Lee v. Yandell, 69 Tex. 34, 36, 6 S.W. 665, 667 (1887) (friends of principal presumed 
to know best his capacity).

182. The ordinary indorser who receives consideration for the transfer of an instrument is precluded 
by implied warranties from asserting his principal’s incapacity. Cf. U.C.C. § 417(2)(d) (upon indorse
ment of instrument for consideration transferor warrants to subsequent holder that no defenses effective 
against him).

183. The Code also ascribes this meaning to the term. See U.C.C. § 3-305 comment 5 (ultra vires 
acts or lack of corporate capacity to do busmess).

184. See, e.g., Cal. Corp. Code § 207(g) (West 1977) (corporations have all powers of natural per
sons to perform business activities, assume obligations, and enter into contracts, including guaranty and 
suretyship); Del. Code Ann. tit. 8, § 122(13) (1974) (corporations have power to make contracts, incur 
Liabilities, issue notes, bonds and other obligations, and secure any of such obligations by mortgage, 
pledge or other encumbrance of any of its property); 111. Rev. Stat. ch. 32, § 157.5(h) (Smith-Hurd 
1954) (same); N.Y. Bus. Corp. Law § 202(7) (McKinney 1963) (same).

185. This interpretation employs the proper definition of the term. See R. Stevens, Handbook on 
the Law of Private Corporations 254-55 (1936) (ultra vires acts beyond scope of corporate purpose 
and activities as agreed by shareholders).

186. For the distinction between illegal and ultra vires acts, see R. Stevens, supra note 185, § 62, at 
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agency, not capacity.* 187

254-56; id. § 71, at 279-82. See Mitchell v. Zura, 221 S.W. 954, 954-55 (Tex. 1920) (sureties liable on 
corporation’s ultra vires, but not illegal, contract).

187. See Cary & Eisenberg, Cases and Materials on Corporations 40 (5th ed. 1980) (corpo
rate officer’s unauthorized act within scope of permissible corporate behavior is ultra vires act by of
ficer, but not by corporation).

188. Id. at 38.
189. Id. at 38-39.
190. Id.
191. See Del. Code. Ann. tit. 8, § 102(a)(3) (1974) (permitting purposes clause of certificate of in

corporation to state that corporation may engage in any lawful act for which corporations may be 
organized).

192. See generally Cary & Eisenberg, supra note 187, at 40-45, 48-51.
193. See Birken v. Tapper, 45 S.D. 600, 603-04, 189 N.W. 698, 699 (1922) (lack of capacity of corpo

rate principal to negotiate notes unavailable to surety); Mitchell v. Zum, 221 S.W. 954, 955 (Tex. 1920) 
(surety liable on contract ultra vires as to the corporate principal); Mitchell v. Hydraulic Bldg. Stone 
Co., 61 Tex. Civ. App. 131, 135-36, 129 S.W. 148, 150 (1910) (same); Remsen v. Graves, 41 N.Y. 471, 
475-76 (1869) (same); see also Restatement Security, supra note 1, § 125 & comment a (lack of 
capacity of principal such as ultra vires undertaking of corporation not available to surety). Of all the 
authorities only Simpson appears to express some doubt about the rule, but he cites no cases conira. 
His doubt may result from construing the term "ultra vires” to include illegal acts. See Simpson, supra 
note 1, at 284-86.

194. See note 182 supra.
195. U.C.C. § 3-305(2)(b) (holder in due course does not take instrument free from duress that ren

ders obligation of party nullity). Comment 6 to section 3-305 states:
Duress is a matter of degree. An instrument signed at the point of a gun is void, even in the 
hands of a holder in due course. One signed under threat to prosecute the son of the maker for 
theft may be merely voidable, so that the defense is cut off. ... If under [local] law the effect 
of the duress . . . is to make the obligation entirely null and void, the defense may be asserted 
against a holder in due course. Otherwise, it is cut off.

The doctrine of ultra vires is “the expression of a social policy that 
failed.”188 Colonial society’s distrust of powerful corporate entities and gov
ernment’s assertion of control over those entities gave credence to the theory 
that a corporation is a fictitious person endowed with only those powers and 
purposes granted to it by the state.189 With the advent of general incorporation 
laws, under which state officials rubber-stamp the corporate charter as drafted 
by the incorporators, the policy has lost much of its force.190 It reaches its 
nadir in those states permitting all-purpose clauses in corporate charters.191 In 
addition, both courts and legislatures have minimized the availability of the 
ultra vires defense, even when a transaction exceeds the express purposes or 
powers of the corporation.192

In view of the disfavor into which the defense has fallen, it is not surprising 
that suretyship law does not allow the surety to assert the principal’s ultra vires 
defense.193 When one considers that the surety invariably is a major stock
holder, officer, or director of the principal corporation, and thus is more likely 
to know the limits that the charter imposes on corporate purposes or powers, 
the rule is inherently fair. The surety can no more assert the principal’s ultra 
vires defense against the holder in due course than he can against the 
creditor.194

REAL DURESS

Duress can be a real defense if it renders the instrument void, not just voida
ble.195 The test for a real duress defense focuses on the effect of the duress 
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upon the coerced party’s assent to the contract. If the coerced party fails to 
assent, the contract is void for lack of mutual assent, and the defense is real.196 
Examples of duress precluding assent occur when a person’s hand is seized and 
his signature forcibly written by another,197 or when threats coerce a person to 
sign a contract, the nature of which he is ignorant.198 Cases that address these 
kinds of conduct are very rare.199 Duress is merely voidable and provides only 
a personal defense when it improperly induces the coerced party’s assent.200

Id § 3-305 comment 6.
196. See Restatement (Second) of Contracts §§ 174-175 & comments (1981) (when conduct 

physically compelled by duress, no assent; when conduct compelled by improper threat, conduct voida
ble by victim); Britton, supra note 1, § ¡31 (if no willingness or intent to be bound, no contract); 9 J. 
Wigmore, Evidence in Trials at Common Law § 2423 (Chadbourn rev. 1981) (elements that make 
act void or voidable go to contracting parties’ motives); 13 Williston, supra note 1, § 1624 (duress may 
completely prevent mutual assent or may merely be ground for setting aside contract because mutual 
assent improperly obtained); Note, Nature and Effect of Duress, 26 Harv. L. Rev. 255, 255 (1913) 
(when person’s hand forced to sign, writing not own act and no expression of will).

Before the distinction between void and voidable evolved, some courts ruled that any type of duress 
voided the contract. See, e.g.. Berry v. Berry, 57 Kan. 691, 694, 47 P. 837, 838 (1897) (instrument 
absolutely void when wife cosigned instrument under threats of husband); Hatch v. Barrett, 34 Kan. 
223, 236, 8 P. 129, 138 (1885) (note void when principal signed note under threats of imprisonment); 
Barry v. Equitable Life Assurance Soc’y, 59 N.Y. 587, 591 (1874) (assignment invalid when wife signed 
assignment under husband’s undue influence).

197. See Atwood v. Atwood, 84 Conn. 169, 171, 79 A. 59, 60 (1911) (deed void when defendant 
seized hand of principal who suffered from typhoid fever and forced her signature on deed); Restate
ment (Second) of Contracts § 174 illustration 1 (1981) (contract void whenyf grasps B's. hand and 
forms X on paper); 13 Williston, supra note 1, § 1624, at 772 (no real expression of mutual assent 
when party’s hand physically forced to sign).

198. See Sheppard v. Frank & Seder, 307 Pa. 372, 374, 161 A. 304, 305 (1932) (plaintiff signed paper 
without knowing its nature after she was arrested falsely and defendant told her she must sign to be 
exonerated); Restatement (Second) of Contracts § 163 (1981) (transaction void when compelled 
party does not know or have reason to know nature of transaction); 13 Williston, supra note 1, 
§ 1624, at 773 (same).

199. Only two such cases seem to exist: Atwood v. Atwood. 84 Conn. 169, 79 A. 59 (1911) and 
Sheppard v. Frank & Seder, 307 Pa. 372, 161 A. 304 (1932). See Restatement (Second) of Con
tracts § 174 comment a (1981) (such situations relatively rare). The paucity of cases involving the 
real duress defense may be explained either by the infrequency of the conduct, or by the disinclination 
of the coerced party to disclose the conduct for fear the wrongdoer physically will harm him, his family, 
or his property.

200. See note 196 supra (discussing effect of duress).
201. See E. Arnold, supra note 42, § 30 (cases not in harmony as to whether surety may use de

fense); A. Stearns, The Law of Suretyship §2.11 (Sth ed. 1951) (majority and better view that 
duress practiced on principal discharges surety when surety has no knowledge of duress). See generally 
Arnold, A vailability of Duress and Fraud Upon the Principal as Defenses to the Surety and Guarantor, 77 
U. Pa. L. Rev. 23, 39-50 (1928) (duress on principal by stranger has no effect on surety; in some states, 
surety can use defense); Note. Duress of a Third Person as Groundsfor Rescission of a Legal Transaction, 
30 Colum. L. Rev. 7 ¡4, 717 (1930) (duress in inducement should not constitute ground for avoidance 
against one wholly without fault); Note, Right of Surety to Avoid Contract Because of Duress on the 
Principal, 68 U. Pa. L. Rev. 383, 383 (1920) (right of surety to assert principal’s duress defense much 
debated question); see also 74 Am. Jur. 2d Suretyship § 112 (1974 & Supp. 1981) (authorities divided 
on whether surety discharged when principal induced to sign under creditor’s fraud or duress).

Some cases disallow the defense. See Plummer v. People, 16 Ill. 358, 361 (1855) (defense of duress 
not available to sureties when principal unlawfully imprisoned on larceny charge until he signed instru
ment); Robinson v. Gould, 65 Mass. (11 Cush.) 55, 58 (1853) (defense of duress not available to surety 
when principal imprisoned and coerced to ask surety for guarantee). Other jurisdictions permit the 
defense. See, e.g., State v. Brantley, 27 Ala. 44, 46 (1855) (defense of duress available to sureties when 
principal illegally imprisoned and sureties signed note to secure principal’s release); Coffelt v. Wise, 62 

Authorities have split on whether the surety can assert the principal’s de
fense of duress.201 Differing factual contexts may account for some of the disa
greement. None of the relevant cases, however, involves a surety’s assertion of 
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the principal’s real duress defense against a holder in due course. This ques
tion remains to be resolved.

Examination of this issue requires identification of the competing policies 
involved. The holder in due course receives special protection for at least two 
basic reasons. First, he is innocent of any wrongdoing. Although he may 
aquire the instrument from a wrongdoer, he is a stranger to the misconduct. 
Second, he is engaging in a transaction valued by society. The holder in due 
course purchases credit instruments. In our economy, heavily dependent as it 
is upon credit, the relatively unhindered circulation of credit instruments is 
vital. The more we subject innocent purchasers of credit instruments to risks, 
the more we discourage the circulation of these instruments. If a very large 
number of credit transactions involved significant wrongdoing by the creditor, 
we probably would not tolerate the protection now given to the holder in due 
course. We know from experience, however, that the vast majority of credit 
transactions involve no wrongdoing. We are thus willing to sacrifice the infre
quent victim of wrongdoing upon the altar of commerce because, presumably, 
in the long run society benefits more by encouraging commerce than by recom
pensing a relatively few victims of creditor wrongdoing. This also may reflect 
the notion that the defendant, though innocent, is often seeking to avoid the 
consequences of his own folly at the expense of an innocent purchaser.202

Ind. 451, 456 (1878) (duress defense available to surety when principal threatened with improper arrest 
and surety signed note to prevent principal’s arrest).

Still other cases allow the defense only when the surety is ignorant of the duress when he signs. See, 
e.g., Fountain v. Bigham, 235 Pa. 35, 47, 84 A. 131, 135 (1912) (duress defense not available to surety 
unless he signed without knowledge of duress); Griffith v. Sitgreaves, 90 Pa. 161, 167 (1879) (surety can 
assert principal’s duress defense because surety did not know of duress when he signed note); Restate
ment Security, supra note 1, § 118 (adopting this rule).

202. Very similar policies protect the good faith purchaser of goods, see U.C.C. § 2-403, and other 
negotiable pieces of paper such as documents of title, see id. § 7-502, and investment securities, see id. 
§ 8-301. The classic study of this area is G. Gilmore, The Commercial Doctrine of Good Faith Purchase, 
63 YaLeL.J. 1057 (1954); see also Note, Adverse Claims Under the Uniform Commercial Code: A Survey 
and Proposals, 65 Yale L.J. 807 (1956).

203. Suppose, for example, the creditor unlawfully coerces the principal and the principal subse
quently asks the surety to guarantee his obligation. The surety agrees and the principal defaults. If the 
surety cannot assert the principal’s duress defense, the creditor can recover from the surety, and the 
surety in tum will obtain reimbursement from the principal. See Restatement Security, supra note 
I. § 104(1) (person who becomes surety with consent of principal has right of reimbursement against 
principal). The Restatement does not limit that right where the facts involve a defense of real duress. 
Id. § 108 (right of reimbursement non-existent only if principal incapable or discharged in 
bankruptcy).

The surety may receive special protection for a number of reasons. First, 
most suretyship law cases involve a wrongdoing creditor rather than a holder 
in due course. The surety should not be held to insure the creditor against 
losses caused by his own misbehavior. If the creditor has by his wrongdoing 
given the principal a defense, we must therefore make the defense available to 
the surety. Second, if we do not protect the surety, the effect may be to neu
tralize the principal’s defense.203 Third, the surety’s motives are altruistic 
rather than economic. If we value this good Samaritan conduct, we will re
ward it.

A few illustrations will demonstrate possible resolutions of these competing 
policies. Suppose Creditor, by threats or physical violence, causes Principal to 
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sign a note without knowledge either of its character or its essential terms.204 
Now that Creditor possesses a note signed by Principal, Creditor or his agent 
either secures Surety’s signature, or further coerces Principal to obtain surety’s 
signature. After negotiation of the note to Holder In Due Course, Principal 
defaults and Holder In Due Course sues Surety. In this illustration, if both 
Surety and Holder In Due Course acted in good faith, promoting negotiability 
of intruments must be balanced against rewarding altruistic behavior and pre
serving Principal’s defense of duress.

204. See U.C.C. § 3-305 comment 7 (“Under this provision the defense extends to an instrument 
signed with knowledge that it is a negotiable instrument, but without knowledge of its essential terms”); 
cf. Britton, supra note 1, § 130, at 573-78 (discussing degree of care party must exercise when signing 
instrument).

205. See note 122-23 supra and accompanying text (discussing ways party may be estopped from 
asserting defense and doctrine of equitable estoppel).

206 When the surety is aware of the principal’s real duress defense when he signs, it is not inequita
ble to infer that he intended to assume that risk. Cf. Restatement Security, supra note 1, § 118 
(surety who undertakes obligation with knowledge of duress not allowed to avail himself of defense). 
The surety, of course, will argue that he signed despite the duress to help his friend or relative, the 
principal, avoid the deleterious effects threatened. A choice must then be made between protecting the 
innocent purchaser or the good Samaritan. Our present notions of fairness suggest that most courts and 
commentators probably would favor the innocent purchaser. It is one thing to reward altruistic conduct 
when the loss falls upon the actor; it is another matter when the loss falls upon an innocent purchaser.

207 When a surety undertakes the obligation without the principal's consent, the principal must 
reimburse the surety only to the extent that the principal is unjustly enriched. Restatement Security, 
supra note 1. § 104(2) & comment h. However, when the principal has a complete defense to his obliga
tion to the holder in due course the surety’s payment of that obligation confers no benefit upon the 
principal. Thus, the principal is not unjustly enriched. Id. § 108(2) & comment h. See Simpson, supra 
note 1. at 225-26 (unjust enrichment is equitable origin of right to reimbursement). The Restatement of 
Restitution reiterates these principles as to a person subject to an obligation when another has the 
primary duty of payment. Restatement of Restitution § 78 & comment a (1936) (person primarily 

Assume Principal requested the surety to sign. To cause Principal’s persua
sion of Surety, Creditor probably will have explained to Principal the nature of 
the document he had signed. If Principal no longer is under duress when he 
requests Surety’s signature, Principal should be precluded from later asserting 
the real duress defense against Holder In Due Course. Procuring Surety 
should estop Principal’s assertion of the real defense.205 Therefore, there will 
be no real defense for the surety to assert. If the principal is still under duress, 
the matter is more complicated. The kind of duress that coerces the principal 
to persuade the surety to sign can only be personal, because the principal will 
be aware of what he is doing. A “but for” causation approach to this fact pat
tern is possible: but for the personal duress, the principal’s conduct would 
estop him from asserting the initial real duress. Because the later duress is 
only personal, it should not be effective against a holder in due course. There
fore, the principal should be estopped. On the other hand, estoppel is an equi
table concept, so one might choose not to adopt the technical “but for” 
argument. Certainly the poor principal deserves sympathy. This might be 
translated into a refusal to find an estoppel. Moreover, if the surety knows of 
the duress on the principal when he signs, he should be estopped.206

Suppose Creditor, without Principal’s consent, requests Surety’s signature. 
Under these circumstances a surety who undertakes an obligation without the 
principal’s consent will have no right of reimbursement against the princi
pal.207 Thus, Principal’s defense against Holder In Due Course cannot be neu
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tralized. In this situation, promoting negotiability of instruments must be 
balanced only against rewarding altruistic behavior.

If an object of the law is to deter real duress, the risk of loss should fall on 
the person most able to discover it.208 That person is the surety because he 
foreseeably would discuss the transaction with the principal before he signs, 
whereas the holder in due course may very well not locate and question the 
principal before he buys the instrument. Moreover, if the principal is under 
duress,209 he would tend to confide more readily in the surety, who may be a 
friend or relative, than in a stranger.210 Thus, Holder In Due Course should 
prevail precisely because of Surety’s altruism.211

responsible not unjustly enriched when second obligor pays debt); id. § 80 & comment c (reimburse
ment only to extent person primarily liable benefitted).

208. The loss also could be allocated according to the intentions of the parties. This test, however, 
does not seem very useful because, in all likelihood, neither the surety nor the holder in due course 
considered the risk of real duress on the principal when they engaged in the transaction.

The loss also should not fall automatically on the holder tn due course when the principal's obliga
tion is void. In some jurisdictions, even when the principal’s signature was forged or unauthorized, the 
surety remains bound although the principal’s obligation was void. See. e.g., Chase v. Hathorn, 61 Me 
505, 509-10 (1873) (surety liable even though two signatures preceding his, upon which he was induced 
to sign, forged); Farmers’ & Traders’ Bank of Auxvasse v. Harrison, 321 Mo. 815, 824, 12 S.W.2d 755, 
759 (1928) (surety liable although principal bank cannot be bound because bank's cashier signed bond 
without authority); Johnson County v. Chamberlain Banking House, 80 Neb. 96, 98, 113 N.W. 1055, 
1056 (1907) (dictum) (sureties would not be released even if name of principal bank attached to bond 
by person with no authority); First Nat’l Bank of York v. Blair, 315 Pa. 463, 464, 173 A. 329, 329 (1934) 
(per curiam) (guarantors not relieved when names of makers on some of notes forged).

Several cases do allow the surety to assert that the principal’s signature is forged or unauthorized; 
none, however, involve a holder in due course. See Talbot v. Carroll, 52 Ark. 437. 439, 12 S.W. 1071, 
1072 (1890) (per curiam) (neither surety nor principal liable on note when principal’s signature forged 
because no consideration); Gordon & Dilworth v. Abbott, 258 Mass. 35, 39, 154 N.E. 523, 524-25 (1926) 
(surety not liable on bond because principal misrepresented identity to surety); Dole Bros. v. Cosmo
politan Preserving Co., 167 Mass 481, 482, 46 N.E. 105, 106 (1897) (sureties not liable when principal’s 
agent not authorized to sign for corporation unless surety had knowledge or belief of lack of authority); 
Russell v. Annable, 109 Mass. 72, 74 (1871) (sureties for partnership not bound when principal could 
not bind his associates); Green v. Kindy, 43 Mich. 279, 282, 5 N.W. 297, 298 (1880) (dictum) (sureties 
cannot be bound unless they signed with full knowledge that principal’s signature forged); La Belle 
Iron Works v. Quarter Savings Bank, 74 W. Va. 569, 576, 82 S.E. 614, 617 (1914) (dictum) (to be 
binding on surety, bond must be signed by principal, executed on his behalf, or ratified, unless surety 
otherwise agrees to be bound or is estopped).

209. If the principal is not under duress, he will be estopped from asserting his real defense. See text 
accompanying note 205 supra (when principal should be estopped from asserting own defense).

210. The surety, upon learning of the real duress, may keep silent to protect the principal. Under 
these circumstances the surety should take the loss rather than the holder in due course. See note 206 
supra.

211. An additional approach to allocate the burden of principal’s default is to compromise and split 
the loss between the surety and the holder in due course (and possibly the principal) in equal amounts, 
or according to notions of comparative fault. For discussions of and references to this approach in 
contractual contexts, see Coons, Approaches to Court Imposed Compromise—The Uses of Doubt and 
Reason, 58 Nw. U. L. Rev. 750, 787-88 (1964) (discussing roots of winner-take-all philosophy prevalent 
in our legal system and alternative of compromise); Farnsworth, Disputes Over Omission in Contracts, 
68 Colum. L. Rev. 860, 883 (1968) (discussing West German court decision that allocated loss on 
contract equally between buyer and seller when Berlin Blockade made complete performance of con
tract impossible); Hoff, Adjustment of Conflicting Rights: A Suggested Substitute for the Method of 
Choice-of-Laws, 38 Va. L. Rev. 745, 747 (1952) (proposing, when municipal rights conflict, that simul
taneous consideration be given to both or all municipal laws substantially connected with controversy 
and application of these laws be adjusted in accordance with their relative weight and bearing on case); 
Northrup, The Epistemology of Legal Judgments, 58 Nw. U. L. Rev. 732, 746 (1964) (advocating media
tion as only meaningful or warrantable method for certain kinds of conflicts); Philosophy From Law: 
Compromise and Decision Making in the Resolution of Controversies, 58 Nw. U. L. Rev. 795, 795-805 
(1964) (discussing Professor Coons’ splitting approach); Seavy, Embezzlement by Agent of Two Princi
pals: Contribution?, 64 Harv. L. Rev. 431, 436 (1951) (advocating freedom for courts to do justice and 
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In any event, the holder in due course can protect himself by taking only 
instruments that contain surety warranties against real duress on the princi
pal.212 Warranties of this type do not conflict with public policy: unlike 
clauses that waive fraud or duress they do not operate against the victim of the 
misconduct, but instead favor innocent purchasers.213 Ordinary indorsers who 
receive consideration impliedly warrant against all defenses.214 Under the 
N.I.L., accommodation indorsers also impliedly warranted against real de
fenses.215 The drafters omitted this provision from the Code, presumably 
adopting Dean Ames’ view that these warranties rest upon the premises that 
the warrantor is a vendor of the instrument, that the accommodation indorser 
is not a vendor, and that such warranties impose upon the accommodation 

have both principals contribute when neither at fault); Sharp, Promissory Liability (II), 7 U. Chi. L. 
Rev. 250, 269 (1940) (proposing equal sharing of reliance damages by parties to transaction frustrated 
by impossibility); von Mehren, Special Substantive Rules for Multistate Problems: Their Role and Signif
icance in Contemporary Choice of Law Methodology, 88 Harv. L. Rev. 347, 365-71 (1974) (recom
mending possible formation of special substantive rules that would adjust, on basis of equality, views of 
all legitimately concerned jurisdictions); Wade, Restitution of Benefits Acquired Through Illegal Transac
tions, 95 U. Pa. L Rev. 261, 301-05 (1947) (suggests allowing plaintiff, in cases of illegal transactions, 
to recover full amount of enrichment but deducting a sum set by court); Wigmore, A Summary of 
Quast-Contracts, 25 Am. L. Rev. 695, 712 n.(k) (1891) (criticizes theory of in pari delicto, which de
prives plaintiff of his rights when he participates in wrongdoing, and advocates system that would allow 
sum due to be paid into court and which would deduct from that sum penalty for violation of law); 
Note, Reconsideration of Share Certificate Negotiability, 7 U. Chi. L. Rev. 497, 519 (1940) (recom
mending splitting loss between purchaser and owner of stock transferred outside of brokerage system 
when both acted with approximately equal care); Note, Apportioning Loss After Discharge of a Burden
some Contract: A Statutory Solution, 69 Yale L.J. 1054, 1074-75 (1960) (proposes statute to govern loss
splitting, which would give judiciary broad discretion but would provide relevant considerations); 
Comment, Quasi-Contract—Impossiblity of Performance—Restitution of Money Paid for Benefits Con
ferred Where Further Performance Has Been Excused, 46 Mich. L. Rev. 401, 420 (1948) (discussing 
recent legislation in England that authorizes courts, in determining recovery, to award each party 
amount of benefit conferred on other party); Comment, Loss Splitting in Contract Litigation, 18 U. Chi. 
L. Rev. 153, 157-63 (1950) (advocating that burden of loss due to impossibility of performance be 
shared by both parties, unless parties provided for allocation of loss in contract); Radin, Book Review, 
21 Calif. L. Rev. 293, 295 (1933) (suggesting division of loss between two equally innocent and dili
gent parties).

212. The inclusion of such warranties probably would not render a note non-negotiable under sec
tion 3-104(l)(b), which forbids promises on negotiable instruments other than promises to pay unless 
such other promise is authorized by the article. U.C.C. § 3-104(l)(b);see U.C.C. § 3-112(l)(e) (negotia
bility of instrument not affected by term that purports to waive benefit of any law intended for advan
tage or protection of obligor). The problem can be avoided entirely if the surety signs as indorser and 
the warranty immediately precedes the surety’s indorsement. But see First State Bank v. Clark, 91 N.M. 
117, 119, 570 P.2d 1144, 1146 (1977) (unauthorized promise on back of instrument precludes negotiabil
ity). In addition, this method effectively eliminates a claim by the surety that he was unaware of the 
warranty.

213. Even victims can waive real defenses against holders in due course. See note 122 supra.
214. U.C.C. § 3-417(2). Under section 3-417(2)(d) such indorsers warrant to subsequent good faith 

holders that “no defense of any party is good against him.” Id. This warranty covers both real and 
personal defenses. I N.Y. State Law Revision Comm'n 1955 Report 306 (1955); eyf U.C.C. § 3-417 com
ment 9 (section assumes that buyer does not undertake to buy instrument incapable of enforcement).

Under the N.I.L., authorities generally agreed that such transferor warranties covered real defenses. 
There was disagreement, however, over whether such warranties also covered personal defenses. Com
pare Aigler, Cases on Bills and Notes 338-39 (1947) (statutory language leads to conclusion that 
warranties not intended to cover personal defenses) with Britton, supra note 1, §§ 246-254 (vendor 
warrants against all personal defenses).

215. Under the N.I.L., even accommodation indorsers warranted “(tjhat the instrument is genuine 
and in all respects what it purports to be.” N.I.L. § 66. This language was construed as a warranty 
against real defenses. See Britton, supra note 1, § 247-252 (phrase creates warranties against real 
defenses of forgery, fraud, material alteration, non-delivery, incapacity, illegality, and other types of 
invalidity).
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indorser “a liability which he never intended to assume, and which cannot be 
justified on any legal principal.”216 A warranty freely and knowingly given by 
the surety, rather than implied by law, should be equally effective.217

REAL ILLEGALITY

A real defense exists when illegality of the transaction renders the obligation 
of the party a nullity.218 A wide variety of conduct that is contrary to public 
policy can give rise to an illegality defense.219

When a statute, expressly or by necessary implication, declares an instru
ment connected to a proscribed act to be void, the illegality provides a real 
defense in accordance with the presumed legislative intent.220 When a statute 
merely forbids the transaction or instrument, or makes it illegal or criminal but 
not void, the defense is personal.221 Illegality stemming from uncodified no
tions of public policy also provides only a personal defense.222 In the absence 
of contrary evidence, these presumptions of legislative intent are determina
tive. Only if evidence demonstrates that the legislature did not intend the 
usual inferences to be drawn from the wording of a statute will a court aban
don these presumptions.223

216. Ames, The Negotiable Instruments Law, 14 Harv. L. Rev. 241. 252 (1900); see also W. Hawk
land, supra note 20, at 77 (same); Braucher, supra note 33, at 71 (U.C.C. adopts Dean Ames’ view and 
only imposes warranties on vendors); Penney, supra note 33, at 1000-01 (same).

217. See U.C.C. § 1-102(3) (effect of Code’s provisions may be varied by agreement); U.C.C. § 3-417 
comment I (like other warranties, those in this section can be varied by agreement); Britton, supra 
note 1, § 255 (implied warranties under N.I.L. also can be varied by agreement).

218. U.C.C. § 3-305(2)(b).
219. For examples of the numerous kinds of illegal conduct, see 14-15 Williston, supra note 1, 

§§ 1628-1792.
220. Many cases recite and apply this rule. For examples of these cases, see 11 Am. Jur. 2d Bills and 

Notes §672 (1963 & Supp. 1981); 10 C.J.S. Bills and Notes § 503 (1938 & Supp. 1981); F. Beutel, 
supra note 42, al 739-53; see also 2 J. Daniel, supra note 29, § 939 (recitation of general rule); Dan
forth, Illegality Under the Negotiable Instruments Law, 92 Cent. L.J. 27, 34-35 (1921) (same). For 
criticisms of the general rule, see note 223 infra.

221. See, eg., City National Bank v. De Baum, 166 Ark. 18, 25-26, 265 S.W. 648, 650 (1924) (when 
holders in due course buy notes issued in violation of state Blue Sky laws, illegality defense not good 
against them because statute makes notes voidable, not void); Union Trust Co. v. Preston Nat’l Bank, 
136 Mich. 460, 470, 99 N.W. 399, 402 (1904) (when bank employee commits crime by certifying check 
although drawer’s account contains no funds, contract still valid tn hands of bona fide holder unless 
statute expressly or by implication declares the instrument void); Kraft v. Hoppe, 152 Minn. 143, 145, 
188 N.W. 162, 163 (1922) (personal defense when statute only provides that foreign corporation doing 
business in slate subject to penalty and unable to resort to courts for relief if corporation fails to comply 
with state requirements); Frazier v. Lafferty, 150 Tenn. 105, 107-08, 263 S.W. 978, 978 (1924) (when 
holders in due course buy stock issued in violation of state Blue Sky laws, they may recover because 
statute does not declare obligation void if issued in violation of law).

222. See, e.g., Hatch v. Burroughs, 11 F. Cas. 795, 799 (C.C.S.D. Ga. 1870) (notes issued in aid of 
rebellion valid in hands of bona fide holder for value because no statute made them void); Sondheim v. 
Gilbert, 117 Ind. 71, 81, 18 N.E. 687, 691 (1888) (contract for sale of future cotton delivery valid in 
hands of innocent holder because statute that voids gambling notes only discusses money won or lost in 
betting on game); New Jersey Mortg. & Inv. Corp. v. Berenyi, 140 N.J. Super. 406, 410, 356 A.2d 421, 
423 (1976) (per curiam) (note issued in violation of injunction enforceable in hands of holder in due 
course because no statute makes it void and unenforceable); Glenn v. Farmer Bank, 70 N.C. 162, 175 
(1874) (bills issued under illegal contract with rebel government void by common law between original 
parties but valid in hands of innocent holder).

Earlier cases establishing infancy, incapacity, and certain types of fraud and duress as real defenses 
may conflict with these cases. The later cases cited here probably reflect a desire to restrict the rela
tively less predictable power of judges to create ex post facto real defenses.

223. Some cases have found only personal illegality even when the statute declares the transaction or
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A great advantage of these presumptions is that they minimize potential dis
ruptions in commercial paper markets as a result of the enactment of new stat
utes that courts otherwise would construe on a piecemeal basis. Without the 
rule’s guidance, courts, of necessity, would have to balance the statutory poli
cies against those supporting the holder in due course. This piecemeal ap
proach would produce much uncertainty and thus discourage the circulation of 
negotiable instruments.

Instead, these presumptions allow the risks of a real illegality defense to be 
predicted. The potential holder in due course can then avoid instruments en
cumbered with such illegality or can adjust the discount rate to cover the mag
nitude of the risk. Optimum functioning of credit markets affects the public 
welfare as much as the prohibition of illegal contracts. Statutes affecting the 
latter should not lightly be read to affect the former.

Authorities generally favor the surety’s assertion of the principal’s illegality 
defenses against a creditor.224 The surety’s ability to make such defenses, how
ever, depends upon the specific facts, the wording of applicable statutes, and 
the policies behind the illegality. Thus, a usurious rate of interest, for example,

instrument to be void. See, e.g., Commercial Nat’l Bank v. Jordan, 71 Fla. 566, 572-73, 71 S. 760, 762 
(1916) (note issued in violation of foreign corporation registration statute, which declares corporation’s 
contracts void, not void because clear legislative purpose was to render contract unenforceable only in 
hands of corporation); Sondheim v. Gilbert, 117 Ind. 71, 81, 18 N.E. 687, 691 (1888) (contract for sale of 
future cotton delivery valid in hands of innocent purchaser, although statute declares all gambling 
speculation notes void, because statute did not intend to include this type of contract); McCardell v. 
Davis, 49 S.D. 554, 555, 207 N.W. 662, 662 (1926) (note given to winner of poker game valid in hands 
of holder in due course because statute voiding gambling debts and statute protecting holders in due 
course must be interpreted together); Rosenblum v. Gomoll, 52 Utah 206, 209, 173 P. 243, 244 (1918) 
(note issued in violation of usury statute, which declares such notes void, not void in hands of innocent 
purchaser because another statute protects innocent purchasers).

Conversely, other cases have found real illegality when statutes do not declare the transaction or 
instrument to be void. See, e.g., McCormick v. Fallier, 223 Ala. 80, 85, 134 S. 471, 475 (1931) (statute 
which provides that usurious contract cannot be enforced in law or equity renders contract void); Pa
cific Nat’l Bank v. Hemreich, 240 Ark. 114, 118, 398 S.W.2d 221, 223 (1966) (foreign corporation stat
ute that only makes contract unenforceable if corporation fails to comply renders contract void even in 
hands of holder in due course); Bacon v. Lee & Gray, 4 Iowa 490, 495 (1857) (statute which declares 
that in no case shall contract for usurious interest be enforced renders contract void in hands of inno
cent holder); Kendall v. Robertson, 66 Mass. (12 Cush.) 156, 159 (1853) (statute against usury applies to 
bona fide holder because of legislative intent).

The general rule has been criticized on the ground that legislatures often mean voidable when they 
say void. See, e.g., Union Trust Co. v. Presten Nat’l Bank, 136 Mich. 460, 463, 99 N.W. 339, 400 (1904) 
(statutes cannot express their entire meaning; they must be interpreted in view of common law); Beutel, 
The Interpretation of the N.I.L. and Statutes Declaring Instruments Void, 83 U. Pa. L. Rev. 744, 745, 
752 (1935) (legislatures often do not use “void” accurately; thus, courts should examine legislative pol
icy behind statute); Note, Illegality as a Real Defense Against a Holder in Due Course, 38 Ky. L.J. 492, 
495 (1950) (statutes that declare illegal transactions void should be reconciled with provisions in N I L. 
to allow more harmonious and equitable results); Note, Illegal Considerations in Negotiable Instru
ments, 7 Miss. L.J. 282, 293 (1935) (advocating uniform rule because general rule casts suspicion on 
commercial paper and disturbs trade).

Lawyers, judges, and legislatures certainly know the difference in the meaning between void and 
voidable, now that the distinction has prevailed for almost a century. Legislatures have shown an 
awareness of the distinction and employ it in statutes. See Hawaii Rev. Stat. § 478-4 (1976) (if usuri
ous rate of interest, contract shall not by reason thereof be void); Neb. Rev. Stat. § 45-105 (1978) 
(same); Wash. Rev. Code Ann. § 19.52.030 (1978) (same).

224. See 74 Am. Jur. 2d Suretyship § 122 (1974 & Supp. 1981) (principal’s illegality defense avail
able to surety against creditor, unless surety has otherwise contracted with creditor); G. Brandt, supra 
note 180, § 30 (same); 72 C.J.S. Principal and Surety § 20 (1951 & Supp. 1981) (same); Restatement 
Security, supra note 1, § 117 (same); Simpson, supra note 1, § 58 (same); A. Stearns, supra note 201, 
§§ 2.10 & 7.3 (same).
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has voided the surety’s obligation even as against a holder in due course.225 On 
the other hand, a surety on the bond of a bank designated as a depository of 
public funds cannot avoid liability on the grounds that the bank’s appointment 
was illegal.226

Reasons of space and utility militate against a comprehensive survey of all 
types of illegality. Let us consider the two most common types, gambling and 
usury.227

Instruments Used in Connection with Gambling Transactions. With regu
lation of gambling or wagering contracts essentially a matter of state law, the 
states have taken three basically different approaches. Approximately thirty- 
two states and the District of Columbia make gambling notes void by stat
ute.228 Another sixteen states apparently have no laws that directly affect the 
validity of gambling notes.229 The last two states say only that the note either 
will support no action or that the loser may recover from the winner the 
amount he paid.230 Of the thirty-three jurisdictions that make gambling notes 
void, ten have statutory exceptions in favor of holders in due course.231 One 
state, by case law, renders the illegality defense personal;232 nineteen establish

225. See, e.g., McCormick v. Fallier, 223 Ala. 80, 85, 134 S. 471, 475 (1931) (when contract charges 
usurious interest, defense may be asserted against holder in due course); German Bank v. DeShon. 41 
Ark. 331, 340-41 (1883) (when usurious contract void by state constitution, surety not liable against 
holder in due course); Townsend v. Bush, 1 Conn. 260, 269 (1814) (bill of exchange given upon usuri
ous consideration void in hands of indorsee for valuable consideration); Bridge v. Hubbard) 15 Mass. 
96, 101 (1818) (when note usurious, indorsees for valuable consideration cannot recover against any
one); Wilkie v. Roosevelt, 3 Johns. Cas. 66, 206, 207 (N.Y. Sup. Ct. 1802) (note given upon usurious 
contract absolutely void, even in hands of innocent person); Gaillard v. Le Seigneur, 26 S.C.L. (1 
McMul.) 225, 230 (1841) (note given entirely for usurious interest absolutely void).

226. See National Surety Co. v. Le Flore County, 262 F. 325 (5th Cir. 1919) (surety cannot assert 
invalidity of appointment of depository and of fidelity bond), cert denied, 253 U.S. 490 (1920).

227. See U.C.C. § 3-305 comment 6 (most common illegality gambling or usury).
228. See Ala. Code § 8-l-150(a) (1975) (contracts founded on gambling consideration void); Ark. 

Stat. Ann. §34-1604 (1979) (gambling notes void); Conn. Gen. Stat. Ann. § 52-553 (West 1960) 
(same); D.C. Code Ann. § 16-1701 (1973) (same); Fla. Stat. Ann. § 849.26 (West 1976) (void and of 
no effect); Ga. Code Ann. § 20-505 (1977) (void); III. Ann. Stat. ch. 38, § 28-7 (Smith-Hurd 1977) 
(null and void); Ind. Code Ann. § 34-4-28-1 (Bums 1973) (void); Iowa Code Ann. § 537A.4 (West 
1950) (absolutely void); Ky. Rev. Stat. § 372.010 (1970) (void); Md. Ann. Code art. 27, § 243 (1976) 
(winner shall not recover) (annot., Statute of Anne making gambling notes void not repealed); Mass. 
Gen. Laws Ann. ch. 137, §3 (West 1974) (void as between parties); Mich. Comp. Laws Ann. 
§600.2939 (West 1968) (same); Minn. Stat. Ann. § 541.21 (1947) (same); Miss. Code Ann. § 87-1-1 
(1972) (utterly void); Mo. Ann. Stat. § 434.010 (Vernon 1952) (void); N.H. Rev. Stat. Ann. § 338:2 
(1966) (not valid); N.J. Rev. Stat. § 2A:40-3 (West 1952) (utterly void); N.M. Stat. Ann. §44-5-4 
(1978) (void); N.Y. Gen. Oblio. Law § 5-411 (McKinney 1978) (same); N.C. Gen. Stat. § 16-1 (1978) 
(same); Ohio Rev. Code Ann. § 3763.01 (Page 1971) (same); Or. Rev. Stat. § 465.090 (1977) (void as 
between parties); Pa. Stat. Ann. tit. 73, § 2031 (Purdon 1971) (void); S.C. Code §32-1-40 (1976) 
(utterly void); S.D. Codified Laws Ann. § 53-9-2 (1980) (absolutely void); Tenn. Code Ann. § 29-19- 
101 (1980) (void); Vt. Stat. Ann. tit. 9, § 3982 (1970) (null and void); Va. Code § 11-14 (1950) (utterly 
void); Wash. Rev. Code Ann. § 4.24.090 (1962) (void); W. Va. Code § 55-9-1 (1966) (void as between 
parties); Wis. Stat. Ann. § 895.055 (West 1966) (void); Wyo. Stat. § 16-2-101 (1977) (utterly void).

229. These states are Alaska, Arizona, California, Colorado, Delaware, Hawaii, Idaho, Kansas, 
Maine, Nebraska, Nevada, North Dakota, Oklahoma, Rhode Island, Texas, and Utah.

230. See La. Civ. Code Ann. art. 2983 (West 1952) (law grants no action for payment); id. art. 2984 
(loser who voluntarily pays may not recover); Mont. Code Ann. § 23-5-131 (1981) (loser may sue to 
recover).

231. These jurisdictions are Connecticut, District of Columbia. Georgia, Massachusetts, Michigan, 
Minnesota, New Mexico, Oregon, Washmgton, and West Virginia. For statutory cites, see note 228 
supra.

232. See McCardell v. Davis, 49 S.D. 554, 556, 207 N.W. 662, 663 (1926) (gambling note void by 
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it as real* 233 and three have not decided the question.234 Of the sixteen states 
without statutes that directly affect the validity of gambling notes, four by case 
law classify the illegality defense as personal.235 The other twelve states have 
no relevant case law. The states that merely disallow actions on gambling notes 
or allow the loser to recover what he paid also have no relevant case law. This 
variety of results is not atypical in connection with illegality defenses.

statute valid as to holder in due course). Query whether the statute on which this case is based is still 
effective under South Dakota Law. See S.D. Codified Laws Ann. § 53-9-2 (1980) (gambling notes 
absolutely void); id. § 57A-3-3O5(2)(b) (illegality of transaction rendering obligation nullity is good 
defense against holder in due course).

233. Sixteen of these states establish the defense as real directly, and tn three it would be real by 
analogy to other illegality situations that adopt the void-by-statute rule. See Birmingham Trust & Sav. 
Co. v. Curry, 160 Ala. 370, 373, 49 So. 319, 320 (1909) (gambling contracts void as to innocent purchas
ers for value); Hare v. General Contract Purchase Corp., 220 Ark. 601, 603, 249 S.W.2d 973, 975 (1952) 
(defense of bona fide holder for value without notice is without merit against plea of usury); Commer
cial Nat’l Bank v. Jordan, 71 Fla. 566, 572, 71 So. 760, 761-62 (1916) (dictum) (in suit on contract by 
unregistered foreign corporation, defense of illegality against bona fide holder valid if statute declares 
note void); Chapin v. Dake, 57 Ill. 295, 298-99 (1870) (bona fide holders acquire no title in gambling 
note); Irwin v. Marquett, 26 Ind. App. 383, 395, 59 N.E. 38, 42 (1901) (gambling paper void in hands of 
any holder); Plank v. Swift, 187 Iowa 293, 299, 174 N.W. 236, 238 (1919) (checks for gambling debt 
void even in hands of professed innocent holder); Alexander & Co. v. Hazelrigg, 123 Ky. 677, 682, 685, 
97 S.W. 353, 353, 354 (1906) (negotiable gambling note can be defended successfully against innocent 
purchaser for value without notice); Gough v. Pratt, 9 Md. 526, 535 (1856) (bill given for gambling debt 
void); Lucas v. Waul, 20 Miss. (12 S. & M.) 157, 161 (1849) (when contract originally void as gaming 
consideration, subsequent contract cannot make it valid); Manufacturers’ & Mechanics’ Bank v. 
Twelfth St. Bank, 223 Mo. App. 191, 195, 16 S.W.2d 104, 104-05 (1929) (cashiers’ checks lost in crap 
game void as to holder in due course); Fisher v. Brehm, 100 N.J.L. 341, 345, 126 A. 444, 445 (1924) 
(check for gambling debt not negotiable instrument; void ab initio)', Larschen v. Lantzes, 115 Mise. 616, 
617, 189 N.Y.S. 137, 137 (App. Term 1921) (gambling note void in hands of holder in due course); 
Wachovia Bank & Trust Co. v. Crafton, 181 N.C. 404, 405, 107 S.E. 316, 316 (1921) (gambling note 
void in action to enforce its obligation); Lagonda Nat’l Bank v. Portner, 46 Ohio St. 381, 385, 21 N.E. 
634, 635 (1889) (no action by indorsee against drawer of gambling check); Unger v. Boas, 13 Pa. 600, 
602 (1850) (gaming note void in hands of innocent indorsee); Mordecai v. Dawkins, 43 S.C.L. (9 Rich.) 
262, 264 (1856) (gaming note void even in hands of innocent holder); Snoddy v. American Nat’l Bank. 
88 Tenn. 573, 577, 13 S.W. 127, 128 (1890) (negotiable notes for wagering consideration void in hands 
of innocent holder); Samuel Streit & Co. v. Sanborn, 47 Vt. 702, 706-07 (1874) (when note void for sale 
of liquor, no enforcement for benefit of bona fide holder); Glassman v. Federal Deposit Ins. Corp., 210 
Va. 650, 652, 173 S.E.2d 843, 844-45 (1970) (negotiable paper for gaming consideration void in hands of 
bona fide holder for value).

234. These states are New Hampshire, Wisconsin, and Wyoming.
235. See Fuller v. Hutchings, 10 Cal. 523, 526 (1858) (illegality no defense against a bona fide holder 

without notice); Storz Brewing Co. v. Skirving, 94 Neb. 215, 216, 142 N.W. 669, 670 (1913) (gambling 
note not voidable as to innocent purchaser); Huffman v. Kahn, 167 Okla. 389, 390, 29 P.2d 767, 767 
(1934) (innocent purchaser for value entitled to recover on instrument given in payment of gambling 
debt); Atwood v. Weeden, 12 R.I. 293, 295 (1879) (dictum) (note invalid unless it passes into hands of 
bona fide holder for value without notice).

236. See Woodson v. Barrett & Co., 12 Va. (2 Hen. & M.) 80, 88 (1808) (dictum) (assignee of gam
bling debt cannot recover even though he took for value and without notice of nature of debt).

237. The Arkansas statute is typical:
“All judgments, conveyances, bonds, bills, notes, securities and contracts, where any consider
ation or any part thereof is money or property won at any game or gambling device, or any 
bet, or wager whatever, or for money or property lent to be bet at any gaming or gambling 
device, or at any sport or pastime whatever, shall be void.”

Ark. Stat. Ann. § 34-1604 (1979).

State law accords the surety equally diverse treatment. In those states declar
ing gambling notes void, it seems that the surety can assert the illegality de
fense against a holder in due course.236 Cases seldom discuss this question, 
apparently because the wording of most gambling note statutes voids not just 
the principal’s obligation, but the entire note.237 Thus, the surety is not liable
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on the note.238 In states that render the defense personal, the surety would lose 
against a holder in due course.239

238. These statutes usually give ordinary indorsers no protection if they negotiate a gambling note in 
a legal transaction. See Wachovia Bank & Trust Co. v. Crafton, 181 N.C. 404, 405, 107 S.E. 316, 317 
(1921) (voidness does not extend to holder in due course against indorser); Irwin v. Marquett, 26 Ind. 
App. 383, 385, 59 N.E. 38, 38 (1901) (dictum) (indorsement is separate contract warranted by indorser); 
see also U.C.C. § 3-417(2)(d) (indorser for consideration warrants to any subsequent holder in good 
faith that no defense of any party is good against him).

239. See notes 3-9 supra (on effectiveness of personal and real defenses against holder in due course).
240. See notes 220-23 supra (discussing when transaction in violation of law creates defense of real 

illegality).

Several states have not yet, by statute or case law, classified the gambling 
defense as either real or personal. In these states the defense should be per
sonal. Not only is this result in accord with the rule discussed above that real 
illegality occurs only if a statute declares the illegal transction void,240 it is 
supported by sound judgment. Consider three paradigms: the wastrel who 
gambles and drinks the night away; the unsuspecting social player fleeced by 
card sharks; and the cad who gambles away his family’s rent and grocery 
money. The winner fails in a suit on the wastrel’s note because the court will 
not assist one wrongdoer to recover from another. The fleeced gambler pro
vides the court with an additional reason to favor the loser: the winner’s cheat
ing. The cad’s note will go unenforced on the further ground of hardship to the 
cad’s family.

Suppose, however, the winner negotiates the wastrel’s note to a holder in 
due course. The purchase by the holder in due course significantly changes the 
situation. When the winner sued, he and the wastrel were in pari delicto. The 
holder in due course as plaintiff, however, is an innocent purchaser against a 
wrongdoer. In choosing which party to favor, the answer is obvious. In theory, 
to favor the holder in due course encourages gambling by providing winners 
with a market for losers’ notes. Conversely, the courts’ refusal to enforce these 
transactions would discourage gambling only to the extent that it impairs col
lection on the note. Gamblers, however, are subject to collection methods that 
are often more effective than lawsuits. The social gambler who fails to pay his 
losses will face ostracism. More organized gambling may confront the welsher 
with self-help collection involving threats to his well-being. In the end, the 
supposed drawbacks of encouraging gambling seem to be more than out
weighed by the justice of favoring the innocent purchaser over a losing 
wrongdoer.

The cheated loser, in contrast, is not in pari delicto with the winner. None
theless, as a wrongdoer he should not prevail against the holder in due course. 
The fact that he has been cheated should not change the result. The conduct of 
a cheated loser who wittingly signs a note resembles typical personal fraud 
conduct, and thus deserves no protection against a holder in due course.

In the cad’s situation, his family deserves sympathy, but no more than the 
family made destitute by personal fraud. No apparent reason exists to treat 
hardship induced by gambling any differently from that induced by any other 
conduct giving rise to personal defenses. Arguments of moral turpitude lose 
much of their force amid state-operated lotteries and other state-sanctioned 
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betting schemes. Moreover, any turpitude inherent in gambling should not 
affect the holder in due course, himself innocent of any wrongdoing. Even in 
the cad’s case, the holder in due course ought to prevail.

Instruments Given for Usurious Loans. Usury is the practice of charging
more than the legal rate of interest for a loan of money or its equivalent.241 
Though every state has some form of usury statute, few of the statutes are 
alike. Most states have several legal rates of interest, each applicable to a dif
ferent kind of loan. For example, one rate might exist for consumer loans and 
a higher or unlimited rate for commercial loans. Some states impose usury 
laws only on loans, although in others these statutes apply also to sales on 
credit and to other contracts.

Most states impose one of five sanctions for violation of the applicable usury 
statute: voiding of the usurious note;242 forfeiture of interest in excess of the 
legal rate;243 barring recovery of the entire amount of interest;244 statutory 
penalty of an amount that is usually a multiple of the excess or the entire 
interest;245 or forfeiture of some or all interest in addition to a statutory pen
alty.246 Lastly, some states impose no legal rate of interest on certain kinds of 
loans, usually non-consumer transactions.247 Of the twenty-five jurisdictions

241. See Restatement of Contracts § 526 (1932) (usury is bargain under which greater profit 
paid than is permitted by law); H Sigman, Usury Laws and Modern Business Transactions 25- 
26 (1980) (usury is charging of interest in excess of rate permitted by constitution, statute, or 
regulation).

242. Ark. Const, art. 19, § 13 (contracts in excess of permissible interest void); Ark. Stat. Ann. 
§ 68-608 (1979) (in excess of statutory interest, void); Minn. Stat. Ann. § 334.03 (West 1981) (void 
except as to holder in due course); N.Y. Gen. Oblig. Law § 5-511 (McKinney 1978) (void); R.I. Gen. 
Laws §6-26-4 (1969) (void).

243. Kan. Stat. Ann. § 16-205 (1974) (rate in contract not to exceed lawful maximum); La. Civ. 
Code Ann. art. 2924 (West 1952) (creditor may only recover interest not beyond statutory rate); Mo. 
Ann. Stat. § 408.050 (Vernon 1979) (creditor liable for excess interest): Ohio Rev. Code Ann. 
§ 1343.04 (Page 1962) (after deducting excess interest); Pa. Stat. Ann. tit. 41, § 501 (Purdon 1971) 
(lawful for debtor to deduct excess interest); Tenn. Code Ann. § 47-14-117 (1979) (debtor liable only 
for principal plus lawful interest).

244. Ala. Code § 8-8-12 (1975) (usurious note enforceable only as to principal); Alaska Stat. 
§45.45.040 (1980) (forfeiture of entire interest); Arjz. Rev. Stat. Ann. § 44-1202 (1967) (forfeit all 
interest); Cal. Civ. Code § 1916-2 (West 1954) (agreement to pay usurious interest null and void); 
D.C. Code Ann. § 28-3303 (1973) (forfeit whole of interest); Ga. Code Ann. § 57-112 (1957) (forfeit 
entire interest); Hawaii Rev. Stat. § 478-4 (1976) (recover only principal); Ky. Rev. Stat. § 360.020 
(1970) (forfeiture of entire interest); Mich. Comp. Laws Ann. § 438.32 (1978) (same); Miss. Code 
Ann. § 75-17-3 (1972) (same); Neb. Rev. Stat. § 45-105 (1978) (recover only principal without inter
est); Nev. Rev. Stat. § 99.050 (1973) (void as to excessive rate); N.J. Rev. Stat. Ann. § 31:1-3 (1963) 
(principal only recovered); N.M. Stat. Ann. § 56-8-13 (1978) (same); N.C. Gen. Stat. § 24-2 (1965) 
(same); N.D. Cent. Code § 47-14-10 (1978) (same); S.C. Code § 34-31-50 (1976) (same); S.D. Codi
fied Laws Ann. § 54-3-12 (same); Va. Code § 6.1-330.45 (1950) (same); Wis. Stat. Ann. § 138.06(1) 
(West 1974) (same).

245. Del. Code Ann. tit. 6, § 2304 (1974) (penalty of treble excess interest); Md. Com. Law Code 
Ann. § 12-114 (1957) (treble interest and charges); Mont. Code Ann. § 31-1-108 (1981) (double inter
est); Okla. Const, art. 14, § 3 (double interest); Tex. Rev. Civ. Stat. Ann. art. 5069-1.06 (Vernon 
1971) (treble excess interest); Wash. Rev. Code Ann. § 19.52.030 (1978) (creditor entitled to principal 
less interest).

246. Fla. Stat. Ann. § 687.04 (West 1966) (forfeit double interest); Idaho Code § 28-22-107 (1980) 
(forfeit entire mterest plus penalty of twice interest); III. Ann. Stat. ch. 74, § 6 (Smith-Hurd 1966) 
(twice total of all interest); Iowa Code Ann. § 535.5 (West 1950) (interest plus percentage of unpaid 
principal); Vt. Stat. Ann. tit. 9, § 50 (1970) (intentional violator collects no interest and only one-half 
principal); W. Va. Code § 47-6-6 (1980) (forfeit interest plus four times interest).

247. These states are Indiana, Maine, Massachusetts, New Hampshire, and Wyoming. Some states 
with usury statutes deny the defense to corporate debtors. E.g., Ala. Code § 8-8-5 (1975); Del. Code 
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that classify usury as either a personal or a real defense, nineteen make it per
sonal* 248 and the remaining six make it real.249

Ann. tit. 6, § 2306 (1974); Ky. Rev. Stat. § 360.025 (1970); Minn. Stat. Ann. § 334.021 (West 1981); 
Mo. Ann. Stat. §408.060 (Vernon 1979); N.Y. Gen. Oblig. Law §5-521 (McKinney 1978); Pa. 
Stat. Ann. tit. 41, § 2 Purdon 1971). A number of miscellaneous statutes are also in force; Colo. Rev. 
Stat. § 18-15-104 (1973) (criminal usury statute); Conn. Gen. Stat. Ann. § 37-8 (West 1969) (no 
action to recover principal or interest); Or Rev. Stat. § 82.110 (1979) (forbids charging rates in excess 
of statutory maximum); Utah Code Ann. § 15-1-1 (1953) (states maximum rate of interest).

248. See Whipp v. Glueck, 58 F.2d 523, 524 (App. D.C. 1932) (no relief accorded against holder in 
due course of usurious note); Connon v. Goebel, 217 Cal. 399, 400, 18 P.2d 931, 931 (1933) (purchase 
for value before maturity renders usury plea of no avail as against purchaser); Richter v. Burdock, 257 
Ill. 410, 418, 100 N.E. 1063, 1066 (1913) (maker’s usury defense as to payee cut off by transfer without 
notice for valuable consideration); Allen v. Grenada Bank. 155 Miss. 91, 98, 124 So. 69, 71 (1929) 
(defense of usury not available against innocent holder); Van Etten v. Howell, 40 Neb. 850, 851, 59 
N.W. 389, 390 (1894) (purchaser in good faith for value takes free of usury defense); Forbes v. Marsh, 3 
N.H. 119, 120 (1824) (usury no defense against bona fide indorsee); Phillips v. Roper, 171 Okla. 225, 
228, 42 P.2d 871, 874-75 (1935) (purchaser without notice takes free from usury defense); Bradshaw v. 
Van Valkenburg, 97 Tenn. 316, 320, 37 S.W. 88, 89 (1896) (same); Rosenblum v. Gomoll, 52 Utah 206, 
210, 173 P.2d 243, 244 (1918) (same); Lynchburg Nat’l Bank v. Scott, 91 Va. 652, 654, 22 S.E. 487, 488 
(1895) (bona fide purchaser for valuable consideration without notice may recover); American Sav. 
Bank & Trust Co. v. Helgesen, 64 Wash. 54, 61, 116 P. 837, 839 (1911) (usury defense not available 
against holder who acquires notes in good faith for value). See generally Ala. Code § 8-8-12(b) (1975) 
(usury defense may not be pleaded agamst holder in due course); Del. Code Ann. tit. 6, § 2305 (1974) 
(usury laws not assertable against bona fide holders in usual course of business); Fla. Stat. Ann. 
§ 687.04(1) (1966) (no penalty to bona fide holder without notice of usury); Idaho Code § 28-22-107 
(1980) (indorsee in due course without notice of usury not affected); Md. Com. Law Code Ann. § 12- 
112 (1957) (usury defense not available against bona fide taker without notice); Mich. Comp Laws 
Ann. § 438.5 (1978) (as if usury had not been alleged to good faith holder without notice); Minn. Stat. 
Ann. § 334.03 (West 1981) (usurious note void except as to holders in due course); R.I. Gen. Laws § 6- 
26-4 (1969) (usury defense not assertable against indorsee for value without notice).

249. See Hare v. General Contract Purchase Corp., 220 Ark. 601, 603, 249 S.W.2d 973, 975 (1952) 
(defense of bona fide holder for value without notice without merit against usury plea); Perry Sav. Bank 
v. Fitzgerald, 167 Iowa 446. 453, 149 N.W. 497, 499 (1914) (maker of usurious note may rely on usury 
defense against holder in due course); Sabine v. Paine, 223 N.Y. 401, 405, 119 N.E. 849, 850 (1918) 
(same when note void for usury); Ward v. Sugg, 113 N.C. 489, 494, 18 S.E. 717, 718 (1893) (usurious 
note void regardless who holds it); Gaillard v. LeSeigneur, 26 S.C.L. (1 McMul.) 225, 229 (1841) (usuri
ous note absolutely void, even in hands of innocent holder); Hall v. Mortgage Sec. Corp, of America, 
119 W. Va. 140, 147, 192 S.E. 145, 149 (1937) (usury taint follows notes even in hands of innocent 
holder with actual notice).

250. These states are Arkansas and New York. See Wilkie v. Roosevelt, 3 Johns. Cas. 66, 69-70 
(N.Y.) (usurious note void as to surety and innocent holder), appeal after remand3 Johns. Cas. 206, 207 
(1802) (same); German Bank v. DeShon, 41 Ark. 331, 338 (1883) (holder does not prevail against 
surety’s usury defense).

251. See German Bank v. DeShon, 41 Ark. 331, 338 (1883) (holder fails to prevail against surety’s 
usury defense). As in the case of the gambling instrument, however, the ordinary indorser who trans
fers a usurious note m an otherwise legal transaction has no defense. See, e.g., Maestro Music, Inc. v. 
Rudolph Wurlitzer Co., 88 Ariz. 222, 229, 354 P.2d 266, 271 (1960) (usury defense not available to 
ordinary payee and creditor); Eskridge v. Thomas, 79 W. Va. 322, 330, 91 S.E. 7, 11 (1916) (indorser 
may be liable to bona fide holder without notice on instrument declared void by statute); see also 
U.C.C. § 3-417(2)(d) (indorser for consideration warrants to any subsequent holder in good faith that 
no defense of any party good against him).

252. Artrip v. Peters, 114 W. Va. 819, 821-22, 174 S.E. 524, 525 (1934) (bona fide holder unable to 
prevail against surety’s usury defense); Polk County Savings Bank v. Harding, 113 Iowa 511, 85 N.W. 
775 (1901) (semble). The Polk decision does not make clear whether the bank in that case was a holder 
in due course. However, this case was cited in Perry Savings Bank v. Fitzgerald, 167 Iowa 446, 149 
N.W. 497 (1914), in support of the proposition that usury was a defense good against a bona fide 
purchaser.

Consider the surety in those six states that classify the usury defense as real. 
Two of these states make the usurious note void.250 The voidness thus extends 
to the surety’s obligation, and offers him a real defense.251 Two other states 
provide sureties the benefit of the real defense.252 Likewise, in the remaining 
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two states, the most sensible course would be to give the surety a real defense. 
If the principal who received the benefit of the loan need not repay any or all 
of the interest to a holder in due course, then the surety, who did not receive 
any of the money, should not have to pay either. In contrast, if the state classi
fies the usury defense as personal, then the surety would have no defense good 
against the holder in due course.

There remain the twenty-six states that have not classified the usury defense 
as personal or real. If the void-by-statute rule applied in each state, probably 
only one state would classify the defense as real;253 the remaining twenty-five 
would likely regard it as personal. The latter is the preferred result. The pur
pose of usury laws is to prevent rapacious lenders from taking advantage of 
necessitous borrowers. Thus, the statutes both punish creditors who take un
fair advantage and protect borrowers from harsh repayment terms. All this 
looks very much like unconscionable conduct.254 Indeed, in states with no 
maximum legal rate of interest, courts may refuse to enforce bargains for pay
ment of interest so great as to be unconscionable,255 much as they refuse to 
enforce other unconscionable contracts.

253. In Nevada, any agreement for usurious interest is void “as to such excessive rate of interest.” 
Nev. Rev. Stat. § 99.050 (1973). Query whether a contract can be partially void against a holder in 
due course. At least one court has so held under a similar statute. See Eskridge v. Thomas, 79 W. Va. 
322, 327, 91 S.E. 7, 10 (1916) (if usury proven, holder in due course can collect interest only up to legal 
rate).

254. See note 158 supra (discussing content of unconscionability doctrine).
255. See Houghton v. Page, 2 N.H. 42, 44 (1819) (contracts may be void at common law because 

unconscionable and oppressive).
256. U.C.C. § 3-3O5(2)(c). Other equivalent terms include essential fraud, fraud in the essence (or 

fraud in esse contractus), fraud in the factum, fraud in the inception, and fraud in the execution.
257. See U.C.C. § 3-305(2)(c) & comment 7 (when maker tricked into signing note in belief it is 

some other document, “the theory of the defense is that his signature on the instrument is ineffective 
because he did not intend to sign such an instrument at all”); Britton, supra note 1, § 130 (when signer 
believes he is signing writing of a different character, signature imposes no duty on him to any holder); 
Restatement (Second) of Contracts § 163 (1981) (conduct induced by misrepresentation is not 
effective as manifestation of assent by one without knowledge of or reasonable opportunity to know 
terms); 12 Williston, supra note 1, § 1488 (when fraud induces assent in belief of a different act, 
contract void).

When the note comes to a holder in due course, however, the occasion to 
punish the usurer has passed. Enforcement is still a harsh result to the debtor, 
but not uniquely so. To have the defendant pay a note grounded in personal 
fraud, duress, or unconscionability may be just as harsh, but pay he must to a 
holder in due course. Since there appears to be no good reason to single out 
usury for special treatment as a real defense, usurious interest, unless it is the 
result of real fraud or real duress, ought not to constitute a real defense.

REAL FRAUD

Real fraud is “such misrepresentation as has induced the party to sign the 
instrument with neither knowledge nor reasonable opportunity to obtain 
knowledge of its character or its essential terms.”256 The emphasis here is on 
the effect of the fraud upon the deceived party’s assent to the contract. If the 
fraud results in the deceived party’s giving no assent, mutual assent is lacking 
and no contract is created. In other words, the contract is void.257 On the other 
hand, if the fraud results in the deceived party’s assent, a contract is created, 
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although the fraud provides grounds to set the contract aside. In this case the 
contract is merely voidable.258 Litigation that alleges real fraud is more com
mon than that which involves real duress, and appears chiefly in connection 
with consumer transactions.259

Suretyship law generally recognizes the right of the surety to defend based 
on fraud on his principal, provided the surety does not know of the fraud when 
he signs.260 If someone other than the creditor commits the fraud, however, 
neither the principal261 nor the surety262 can assert a personal fraud defense 
against the innocent creditor.263 As in the case of duress, the relevant rules of 
suretyship law address only cases of personal fraud. Both suretyship and ne
gotiable instruments law are silent on the issue of real fraud.

Consider a fact pattern that would give rise to a dispute between Surety and 
Holder In Due Course over real fraud practiced on Principal. Creditor in
duces Principal to sign a negotiable note by misrepresenting it as a credit ap
plication. Principal, for some non-negligent reason, neither knows nor has 
reasonable opportunity to learn of the note’s character or its essential terms. 
Creditor either has Principal obtain Surety’s signature or persuades Surety to 
sign. Creditor then negotiates the note to Holder In Due Course. After Princi
pal defaults, Holder In Due Course sues Surety. Surety asserts Principal’s de
fense of real fraud.

258. Restatement (Second) of Contracts § 164 (1981) (assent induced by fraudulent or mate
rial misrepresentation renders contract voidable by recipient); 12 Williston, supra note 1, § 1488 
(when fraud induces assent that would not otherwise be given, contract voidable). See generally An- 
not., 78 A.L.R.3d 1020 (1977) (citing cases); Annot., 160 A.L.R. 1295 (1946) (same). Of course, if the 
signing party, despite the misrepresentation, reasonably could have learned what he was signing, the 
lack of assent is caused not by the misrepresentation but by the signer’s own carelessness. Conse
quently, he cannot rely on the absence of assent to avoid liability. See Restatement (Second) of 
Contracts § 163 comment b (1981) (conduct effective as manifestation of assent if recipient had rea
sonable opportunity to know terms of contract). See generally 2 R. Anderson, Anderson on the 
Uniform Commercial Code § 3-305:27 (2d ed. 1971); Britton, supra note 1, § 130; Restatement 
(Second) of Contracts § 172 & comments (1981).

259. In a classic example of real fraud, the defendant had just come of age. To induce him to sign a 
negotiable note, a respected family friend represented the document as a confidential paper and had 
him sign through holes cut in a covering blotter. The court set aside the note for want of assent. Lewis 
v. Clay, [1897] 67 L.J.Q.B. (n.s.) 224.

260. See Restatement Security, supra note 1, § 118 (surety not liable if principal's obligation 
induced by fraud); Annot., 3 A.L.R. 868, 868 (1919) (when principal defends on ground of fraud, surety 
entitled to same defense); E. Arnold, supra note 42, § 30 (perhaps majority of authorities of view that 
surety may assert fraud on principal); 72 C.J.S. Principal and Surety § 19 (1951) (if principal not bound 
because of creditor’s fraud, surety also not bound); Simpson, supra note 1, § 56 (in most stales surety 
not liable when principal defrauded). But cf. 74 Am. Jur. 2d Suretyship § 112 (1974) (authorities di
vided on whether creditor’s fraud against principal discharges surety). The major conflict in this area is 
whether the principal must have elected to disaffirm his contract before the surety is entitled to assert 
the defenses. See 72 C.J.S. Principal and Surety § 19 (1951) (surety cannot avail himself of fraud on 
principal unless principal also does); Simpson, supra note 1, § 56 (in some jurisdictions defrauded prin
cipal may avoid or affirm contract but surety may not make choice for him). Because this conflict 
applies only to voidable contracts, it need not concern us here.

261. See Restatement (Second) of Contracts § 164(2) & comment e (1981) (fraud by third 
person no defense against innocent purchaser); 12 Williston, supra note 1, § 1518 (fraudulent misrep
resentation by third person generally not ground for rescission or damages against other party to 
contract).

262. See Restatement Security, supra note 1, § 119 (principal’s fraud or duress on surety no 
defense against innocent creditor); Simpson, supra note 1, § 28 (surety induced by fraud of principal or 
another surety liable to innocent creditor).

263. Note that the combination of these rules effectively removes from the surety any personal fraud 
defense against an innocent purchaser, such as a holder in due course.
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This situation closely resembles that analyzed under real duress.264 Some 
material differences appear however. The principal still might be under duress 
when either the surety or holder in due course asks him about the note and, for 
that reason, might conceal the real duress, though under usual circumstances 
he would be more likely to reveal it to the surety than to the holder in due 
course. If defrauded, however, the principal will almost certainly reveal that 
fraud when either the surety or the potential holder in due course confront him 
with the note. He has less cause to fear reprisal from a defrauder than from 
one who employs duress. Assuming then, that either the surety or the holder 
in due course can uncover the real fraud simply by questioning the principal, 
the surety is the better party to hold responsible for the inquiry. As friend or 
relative, the surety is in a better position to question the principal and is proba
bly more inclined to do so. Moreover, in the final analysis, the potential holder 
in due course can probably shift all risk to the surety by purchasing only notes 
that contain surety warranties against real fraud on the principal.265 For these 
reasons the surety should bear the risk in the first instance and thus not be able 
to assert the principal’s defense of real fraud against the holder in due course. 
Again, it is expedient to favor the innocent purchaser and the flow of com
merce over the good Samaritan.

264. See text accompanying notes 195-217 supra.
265. See text accompanying notes 212-17 supra.
266. U.C.C. § 3-305(2)(d) (holder in due course subject to defense of discharge in insolvency 

proceedings).
267. U.C.C. § 1-201(22) (defining “insolvent^ proceedings”).
268. U.C.C. § 3-305 comment 8 (discharge in bankruptcy not cut off by purchase by holder in due 

course).
269. Cf. International Shoe Co. v. Pinkus, 278 U.S. 261, 266 (1929) (federal Bankruptcy Act 

preempts state insolvency proceedings). See generally V. Countryman, Cases and Materials on 
Debtor and Creditor 248-59 (2d ed. 1974). The reference in U.C.C. § 3-305 comment 8 to dis
charges in insolvency proceedings other than bankruptcy need not mean that other such discharges 
exist. The drafter may well have had in mind the fact that discharges under state insolvency laws are 
permitted when there is no federal bankruptcy act in existence. Query whether a discharge of the 
principal that results from a voluntary composition or an assignment for the benefit of creditors could 
constitute such a “discharge in insolvency proceedings.” The surety’s claim of discharge would arise 
under U.C.C. § 3-606. A discharge under section 3-606 is good against a holder in due course only if he 
takes the instrument with notice of the discharge, U.C.C. § 3-602, or causes the discharge under the 
circumstances set forth in section 3-606. Thus, it would seem that such voluntary discharges are not 
real defenses under section 3-305(2)(d), but only under sections 3-3O5(2)(e) or 3-606. Cf. Simpson, 
supra note 1, § 68 (voluntary composition agreement discharges surety).

270. Section 524(e) of the Bankruptcy Act of 1978 provides that “(e)xcept as provided in subsection 
(a)(3) of this section [pertaining to community property claims], discharge of a debt of the debtor does 
not affect the liability of any other entity on, or the property of any other entity for, such debt.” 11 

DISCHARGE IN INSOLVENCY PROCEEDINGS

The principal has a real defense if he has received a discharge in insolvency 
proceedings.266 Insolvency proceedings include any assignment for the benefit 
of creditors or other proceedings intended to liquidate or rehabilitate the estate 
of the person involved.267 This defense encompasses the bankruptcy dis
charge.268 Indeed, it would appear that a discharge in bankruptcy is the only 
discharge for insolvency now permitted.269

Under suretyship law, the surety cannot assert the principal’s bankruptcy 
discharge against the creditor.270 Moreover, the principal’s discharge bars the 
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surety’s recovery against the principal.271 The net effect is to put any loss that 
arises from the principal’s bankruptcy discharge upon the surety. This result is 
equitable. Creditors require sureties primarily when the principal is a poten
tial credit risk. The creditor’s intent is that the surety will pay if the principal 
cannot, so the surety should not escape liability to the creditor by reason of the 
principal’s bankruptcy. The surety also should not be able to shift his loss to 
his principal. Any other result would fail to provide the debtor with a “clean 
start” free of his debts, one of the basic policies of bankruptcy. Of course, the 
surety still can prove his claim against the principal in bankruptcy in order to 
share pro rata with other general creditors in the assets of the principal’s 
estate.272

U.S.C. § 524(e) (Supp. Ill 1979). The legislative history makes clear that this subsection covers the 
liabilities of sureties such as guarantors. S. Rep. No. 989, 95th Cong., 2d Sess. 81, reprinted in 1978 U.S. 
Code Cono. & Ad. News 5787, 5867 (debtor’s discharge does not affect liability of co-debtors or 
guarantors). This position of the 1978 Act is consistent with prior federal bankruptcy law. See Bank
ruptcy Act of 1898, § 16, 30 Stat. 544 (1899) (“The liability of a person who is a co-debtor with, or 
guarantor or in any manner a surety for, a bankrupt shall not be altered by the discharge of such 
bankrupt”); see also Simpson, supra note 1, 308-11 (discussion and cases referring to 1898 Act).

271. Restatement Security, supra note 1, § 108(4) & comment; see Simpson, supra note 1, 227-28 
nn.73 & 74 (cases and articles under the 1898 Act); see also J. MacLachlan, Handbook of the Law 
of Bankruptcy 137-40 (1956) (surety for bankrupt can prove in creditor’s name if creditor does not 
prove). The 1978 Act produces no change in result. 11 U.S.C. §§ 502(e), 509 (Supp. Ill 1979).

272. 11 U.S.C. §§ 502(e), 509 (Supp. Ill 1979). The surety, however, does not take a pro rata share 
with the creditor to whom he is liable as surety.

273. A holder has notice of a discharge defense only if he has notice “that all parties have been 
discharged.” U.C.C. § 3-304(l)(b). The Code’s official comments confirm the negative implication that 
the holder does not necessarily have notice of a defense if he has notice that fewer than all parties have 
been discharged. See id. § 3-304 comment 4 (notice that indorser discharged does not prevent holder 
from taking obligation in due course); id. § 3-305 comment 9 (notice of discharge that leaves other 
parties liable does not prevent purchaser from becoming holder in due course); id § 3-602 comment 
(purchaser can take in due course even though one or more parties discharged, as long as any party 
remains undischarged). The negative impheation is imperative if section 3-602 is to have any 
application.

274. U.C.C. § 3-304(1 )(b).
275. For example, a holder might choose to release his immediate transferor from liability on his 

contract of indorsement by striking out his signature. U.C.C. § 3-605(l)(a). The indorsement is still 
effective to pass title to the holder. Id. § 3-605(2). Because the holder’s action is not inherently im
proper, subsequent holders can be holders in due course. See note 273 supra (comments cited).

276. The Code provides this result: “the holder in due course . . . takes the instrument free from . . . 
(2) all defenses of any party to the instrument with whom the holder has not dealt except . . . (e) any 

ANY OTHER DISCHARGE OF WHICH THE HOLDER HAS NOTICE WHEN HE
TAKES THE INSTRUMENT

Under article 3 a holder can have notice or actual knowledge that some 
parties to the instrument have been discharged, yet still be a holder in due 
course.273 Notice of discharges constitutes notice of a defense only when the 
holder has notice that all parties have been discharged.274 The distinction be
tween notice of discharge and notice of defense recognizes that a holder often 
has valid reasons to discharge one or more parties. Thus, notice of a discharge 
does not per se indicate a defect in the instrument.275 Defenses, on the other 
hand, arise from facts demonstrating that something improper has occurred. 
Consequently, holder in due course status is there denied. Needless to say, if 
the holder in due course knows or has notice of a discharge, he ought not to 
take free of it.276
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The surety can use the Code’s provisions to his advantage against a holder 
in due course. Under suretyship law, certain conduct of the creditor with re
spect to the principal, or with respect to the collateral that secures the princi
pal’s obligation, will discharge the surety. For example, if the creditor releases 
the principal, grants him an extension of time, or otherwise modifies the con
tract of the principal, the surety may be discharged.277 A complete or pro tanto 
discharge of the surety may follow if the creditor releases or otherwise impairs 
collateral.278 The reasons often given for these results are that the creditor’s 
conduct has increased the surety’s risk or has impaired the surety’s right to be 
subrogated to the creditor’s rights.279

other discharge of which the holder has notice when he takes the instrument.” U.C.C. § 3-305. Con
duct that results in discharges is catalogued in section 3-601, which lists article 3 sections on discharge 
and also incorporates the general contract law of discharge. See id. § 3-601; Restatement of Con
tracts § 385 (1932) (index of general contract law discharges).

277. U.C.C. § 3-606(l)(a); Restatement Security, supra note 1, §§ 122, 128, 129; Simpson, supra 
note 1, at 296-301, 329-70. Note that if the surety consents to the release, extension, or other modifica
tion. he is not discharged. The consent may even be in advance of the extension or modification. 
U.C.C. § 3-606(1) & comment 2; Restatement Security, supra, §§ 122, 128 & comment c, 129 & 
comment b; Simpson, supra, at 301, 343, 366-67. The surety also is not discharged by an unconsented- 
to release or extension if the creditor expressly reserves his rights against the surety. U.C.C. §§ 3- 
606(1 )(a), 3-606(2) & comment 4; Restatement Security, supra, §§ 122(b), 129; Simpson, supra, at 
302-04, 362-63; see also Restatement Security, supra, § 122 comment d (reasoning behind reserved- 
rights exception); Simpson, supra, at 302-04 (same).

278. U.C.C. § 3-606(l)(b); Restatement Security, supra note 1, § 132; Simpson, supra note 1. at 
370-82. Note that the surety’s consent to release or impairment prevents a discharge. U.C.C. § 3-606(1); 
Simpson, supra, § 74.

279. Restatement Security, supra note 1, § 132 comment b; Simpson, supra note 1, at 351-54. 
For additional reasons sometimes given, see Restatement Security, supra, § 122 comment b, § 128 
comment d, § 129 comment a; Simpson, supra, at 296-301, 339-40.

280. U.C.C. § 3-305(2).
281. U.C.C. § 3-606(1 )(a); see also note 99 supra (discussing situation in text).
282. Cf. U.C.C. § 3-305(2)(e) (defense available to principal, and by analogy to surety).

To this point in the article, we have pursued the issue basically in terms of 
whether the surety can assert a real defense of his principal. The advantage to 
the surety in posing the question thus is at once direct and easily understood. 
If the principal has a real defense, it should pass to the surety unchanged so 
that he can assert it as a defense to his own liability. The real defense now 
being considered is different than other real defenses. Here the defense is real 
not so much because of the principal’s status or the nature of the creditor’s 
conduct toward the principal, but because the holder in due course has notice 
of the defense. Notice, not any inherent “realness,” is the key. Under these 
circumstances the theory that the surety is only asserting the principal’s real 
defense narrows rather than broadens the surety’s opportunities to argue dis
charge against a holder in due coure. Thus, for example, modification of the 
principal’s contract results in no real defense for the principal,280 and under 
the principal’s real defense theory would give no real defense to the surety. On 
the other hand, if the holder in due course knew of the surety status and also of 
the modification when he took the instrument, he would have notice of the 
surety’s discharge due to the modification.281 Thus the surety would have a 
real defense.282 In view of this, the discussion shall focus on the extent to 
which the holder in due course has notice of the surety’s discharge rather than 
whether the principal has a real defense that the surety can assert.
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At the outset we should distinguish between discharges caused by the holder 
in due course and discharges caused by prior holders. The former need not 
long detain us as they are specifically dealt with in article 3. If the holder in 
due course knows of the suretyship relationship and engages in any of the 
conduct described in section 3-606 without the surety’s consent or, in some 
cases, without an express reservation of rights against the surety, he discharges 
the surety.283 However, if the holder in due course does not know of the surety
ship relationship his conduct does not discharge the surety.284

283. U.C.C. § 3-606 (conduct under § 3-606 results in discharge of party whose rights the conduct 
impairs); see also note 99 supra. For discussions of section 3-606. see White and Summers, supra note 
5, at 522-29; Clark, Suretyship in the Uniform Commercial Code, 46 Tex. L. Rev. 453, 457-65 (1968); 
Martin, supra note 51, at 602-16; Murray, Accommodation Parties: A Potpourri of Problems, 22 U. 
Miami L. Rev. 814, 824-28 (1968); Note, Discharge of Sureties—Impairment of the Right of Recourse, 9 
B.C. Indus. & Com. L. Rev. 970 (1968); Note, Discharge of Guarantors under U.C.C. § J-600—Total or 
Pro Rata Discharge upon Release of Another Guarantor, 9 Cap. U.L. Rev. 365 (1979); Note, Suretyship 
in Article 3 of the Uniform Commercial Code, 17 W. Res. L. Rev., 318, 318-25 (1965); see also Annot., 
95 A.L.R.3d 962 (1979); Annot., 93 A.L.R.3d 1283 (1979). As to surety discharges not covered by 
section 3-606 or other sections of article 3, the rules of suretyship law probably would apply under 
section 1-103. See U.C.C. § 1-103 (on supplementation of Code by common law principles of ¡aw and 
equity when not displaced by particular code provisions). For the rules of suretyship law, see, e.g., 
Restatement Security supra note 1, §§ 114-143; Simpson, supra note 1, §§ 63-80.

284. See U.C.C. § 3-415(3) (as against holder in due course and without notice of accommodation, 
oral proof of accommodation not admissible to give accommodation party benefit of discharge depen
dent on his status as such); id. § 3-606 comment 3 (holder does not discharge surety when he acts in 
ignorance of the relation). This is also the rule in suretyship law. See, e.g., E. Arnold, supra note 41, 
§ 101 (creditor, when ignorant that one of parties is surety and extends time to another, does not dis
charge first surety); Restatement Security, supra note 1, § 114 comment c (creditor not bound by 
incidents of suretyship unless he knows of it); see also notes 97-98 supra.

285. U.C.C. § 3-3O5(2)(e). For example, Maker draws a negotiable note to the order of Payee. 
Payee indorses the note to Holder. Holder releases Maker by striking out Holder’s signature and ini
tialing the strike-out. Holder in Due Course who takes the note has notice that Payee was discharged. 
U.C.C. § 3-3O5(2)(e) comment 9; see also note 99 supra.

286. U.C.C. § 3-602. For example, Surety signs a note as maker without indicating his surety status. 
The note is payable to the order of Principal. Principal indorses to Holder. Holder releases Principal 
without cancelling Principal’s signature or otherwise marking the note to reflect the release. A holder 
in due course will have no notice that Surety was discharged.

Henceforth, we shall deal with surety discharges effected by holders before 
negotiation to the holder in due course. Consider two relatively straightfor
ward cases of surety discharge effected by a holder before negotiation to the 
holder in due course. First, suppose the holder in due course when he takes 
the instrument has notice that a certain party is a surety, that another party is 
the principal, and that the prior holder has engaged in conduct involving the 
principal that discharges the surety. The holder in due course thus has notice 
of both the surety status and the conduct causing the discharge, and so the 
surety can assert his discharge against the holder in due course.285 If, however, 
the holder in due course knows of neither the surety status nor the discharge
causing conduct, the surety cannot assert his discharge against the holder in 
due course.286 The following more difficult cases remain: (1) the holder in due 
course has notice of surety status but not of the discharge-causing conduct; (2) 
the holder in due course has notice of the discharge-causing conduct but not of 
surety status; (3) the holder in due course has notice of the surety status and 
discharge-causing conduct but does not have notice that the conduct involved 
the principal.
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Case 1: Holder in due course has notice when he takes the instrument
that a certain party to the instrument is a surety. Unknown to the holder in due 
course, a prior holder has engaged in conduct toward the principal causing the 
surety to be discharged.287 The surety cannot assert his discharge against the 
holder in due course because the holder in due course lacked notice of all the 
facts necessary to constitute the discharge.288 Thus, Case 1 should be resolved 
in favor of the holder in due course.

Case 2: The holder in due course has notice of the discharge-causing
conduct, but does not have notice that one of the parties to the instrument is a 
surety.289 Whether the surety can assert his discharge against the holder in due 
course depends on the particular facts and circumstances of each dispute.290 If 
the conduct discharges the principal as well as the surety, the surety can try to 
assert the principal’s real discharge. The holder in due course will counter that 
the surety must prove his status to assert the principal’s defense, and that the 
surety’s failure to indicate his status on the instrument estops him from prov
ing the status against a holder in due course who relied upon the absence of 
visible sureties.291 This counterargument has merit. Since the ignorant holder 
in due course is protected against his own discharge-causing conduct,292 he 
likewise should be protected against similar conduct by prior holders. The 
surety may argue, however, that notice of the discharge-causing conduct is no-

287. As an example. Surety signs as maker and adds to his signature words of accommodation. The 
note is payable to the order of Principal. Principal indorses to Holder. Holder releases Principal with
out marking the note. Holder in Due Course takes the note from Holder

288. U.C.C. § 3-602. Section 1-201(25) provides, in part, that “a person has ’notice’ of a fact when 
(a) he has actual knowledge of it; or (b) has received a notice or notification of it; or (c) from all the 
facts and circumstances known to him at the time in question he has reason to know that it exists.” 
U.C.C. § 1-201(25). The facts necessary to establish the surety’s discharge are, first, that the person 
asserting the discharge is a surety; and second, that the creditor has engaged in conduct that discharges 
a surety.

Here the holder in due course has no actual knowledge of the discharge becaue he knows only the 
first fact. “Reason to know” under section 1 -201 (25)(c) is the equivalent of notice. “If what one knows 
so strongly indicates the possibility of the existence of a certain fact [the discharge-causing conduct] that 
a reasonably prudent man would inquire concerning its existence before acting, he is affected with 
notice of that fact.” 1 M. Merrill, A Comprehensive Treatise on the Principles and Practice 
of Legal Notice 5 (1952); see also White & Summers, supra note 5, at 563 (some courts find that one 
“knows” what a reasonable prudent man in his circumstances “knows”). It is highly unlikely that 
knowledge of surety status alone is sufficient to impose a duty upon the holder in due course to inquire 
about discharges. Knowledge of accommodation status of itself is not notice of a defense or claim. 
U.C.C. § 3-304(4)(c). Further, such a duty of inquiry, if imposed, would have to be imposed on every 
holder in due course of an instrument that contains an indorser. The facts and result of at least one 
case seem to support the view that the holder in due course has no such duty of inquiry. See Rushton v. 
U.M. & M. Credit Corp., 245 Ark. 703, 707-08, 434 S.W.2d 81, 83-84 (1968) (holder in due course may 
recover from surety when holder in due course had no notice that collateral was impaired); see also 
Southern Trust Co. v. Vaughn, 277 F. 145, 150 (8th Cir. 1921) (impairment of collateral by prior holder 
bars recovery from surety to extent that plaintiff is not holder in due course; no discussion or cite to 
prior authority); note 103 supra (discussing effectiveness of discharge); text accompanying note 119 
supra (when holder in due course should take free of discharge).

289. For example, the Surety-Maker signs a note, payable to the order of Principal, without indicat
ing his surety status. Principal indorses to Holder. Holder releases Principal by striking out Principal’s 
indorsement. The note is then negotiated to Holder in Due Course.

290. As we have seen, U.C.C. § 3-415(3) probably was not intended to deal with discharges caused 
by prior holders. See text accompanying notes 113-17 supra.

291. See text accompanying notes 122-23 supra (when surety estopped from asserting principal’s 
defense).

292. U.C.C. §3-415(3).
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tice of his surety status. The issue, in short, is whether notice of discharge
causing conduct by prior holders puts a potential holder in due course under a 
duty to inquire about such conduct.

Some kinds of discharge-causing conduct do put potential holders on notice. 
An instrument bearing a visible material alteration constitutes notice of a de
fense and thus defeats holder in due course status. The alteration must be such 
as to make the instrument appear “irregular.”293 But the comments clearly im
ply that some visible alterations, involving the striking out of indorsers’ signa
tures, do not defeat holder in due course status.294 Other than these hints as to 
what constitutes notice and what does not, article 3 provides no additional 
enlightenment. Perhaps the answer lies in the “reason to know” provision. If 
the conduct is such that a reasonably prudent person would have inquired and 
if such inquiry would have revealed the existence of the surety, the holder in 
due course has notice of the surety status and, hence, of his discharge.295 On 
the other hand, if a reasonably prudent person would not have inquired or if 
such an inquiry would probably not have revealed the surety status, the holder 
in due course would not have notice of the discharge. Such an approach 
would encourage the surety to sign in a manner indicating his surety status 
while at the same time encouraging the holder in due course to investigate 
potentially troublesome matters prior to taking the instrument. Indeed, the 
dearth of case law on this point may indicate that such holders regularly inves
tigate visible evidence of discharging conduct.296 297

293. U.C.C. § 3-304(1 )(a) & comment 2; see also id. § 3-407 comment 4 (purchaser who takes instru
ment with notice of material alteration takes with notice of claim or defense and cannot be holder in 
due course).

294. U.C.C. § 3-305 comment 9 (when indorsement is cancelled, holder takes subject to discharge); 
id § 3-602 comment (holder with notice of discharge may be holder in due course as to liability of 
maker).

295. U.C.C. § I-201(25)(c); see note 288 supra (text of the “reason to know” provision).
296. Professor Peter Coogan mentioned in conversation that:

[I]n his years of experience as a bank lawyer, he never had to concern himself with the law of 
negotiable instruments. He attributed this to the fact that no careful banker would rely on 
holder-in-due-course protection for a sizeable loan; rather, he would thoroughly investigate 
the transaction and all its potential pitfalls, thus trading knowledge for the privilege of claim
ing the ‘white heart and empty head’ of the holder in due course.

Jordan, supra note 103, at 63 n.55.
297. 107 Eng. Rep. 806, 808-09 (1824) (no person should take a negotiable security from another not 

known to him without making reasonable inquiry).
298. White & Summers, supra note 5, at 562-63. Query whether the objective standard is entirely 

irrelevant under article 3. See U.C.C. § 3-302(1 )(c) (requirements for holder in due course status); id. 
§ 1-201(25) (defining “notice”); id. § 3-304 (stating when purchaser has notice of defense).

299. A comment to the Code states specifically that consent may be obtained in advance. U.C.C. 
§ 3-606 comment 2. Moreover, courts regularly uphold boilerplate consents. See, e.g., Union Planters 
Nat’l Bank v. Markowitz, 468 F. Supp. 529, 535 (W.D. Tenn. 1979) (when guarantors waived obliga
tions by plaintiff to preserve collateral, plaintiff not required to exercise due care with regard to collat
eral); Ishak v. Elgin Nat’l Bank, 48 Ill. App. 3d 614, 617, 363 N.E.2d 159, 161-62 (1977) (dictum) 
(surety’s waiver of rights as to collateral in guaranty agreement bars defense of discharge); Haney v. 

In some respects this approach is a return to the objective good faith stan
dard of Gill v. Cubitt™1 which the drafters of article 3 explicitly rejected.298 In 
any event, potential holders in due course can avoid the whole inquiry prob
lem by taking only instruments that include consents to the most common 
forms of discharging conduct.299 Thus, a careful holder in due course should 
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not be troubled by surety discharges in this second case.

Case 3: The holder in due course has notice of both surety status and
discharge-causing conduct, but does not have notice that the conduct involved 
the principal. A multi-party instrument revealing that one party is a surety 
and that another has been released may still not show that the release dis
charges the surety.300 The surety’s argument that the holder in due course has 
notice under a “reason to know” standard is very strong in this situation. 
Moreover, the holder in due course cannot argue that the surety is estopped for 
failure to indicate his status. To impose a duty to inquire on the potential 
holder in due course probably does nothing more than mandate what a pru
dent purchaser would do anyway under these circumstances. Purchasers who 
would rather avoid the costs of an inquiry can still protect themselves by tak
ing only instruments with the consents discussed in our second case.

Deposit Guar. Nat’l Bank, 362 So. 2d 1250, 1252 (Miss. 1978) (surety’s consent to holder’s surrender of 
collateral bars surety’s defense of discharge).

300. For example, Principal as maker signs a note payable to the order of Surety. Surety indorses to 
Holder. Holder cancels the maker’s signature without indicating who cancelled it. A holder in due 
course who takes this instrument might assume that Surety rather than Holder cancelled the maker’s 
signature, in which case Surety is not discharged.

Conclusion

The surety does not fare well against the holder in due course. The surety is 
liable to the holder in due course if the principal has a real defense of infancy 
or other real incapacity, real fraud or duress, or discharge in bankruptcy. The 
surety ought to prevail against the holder in due course, however, when his 
principal has a defense of illegality based on a statute that makes the entire 
instrument void, or when the holder in due course has notice of a special surety 
discharge. These results are remarkably consistent with the theory that the 
surety is asserting a real defense of his own. They are inconsistent with a the
ory that the surety merely asserts the principal’s real defense. Thus, the proper 
analysis of our question should be whether the surety has proved facts that 
establish a real defense to his own obligation, not whether the principal has a 
real defense available to the surety. Against a holder in due course, the 
surety’s cause must stand or fall on its own merits.

These conclusions are not unreasonable. Cases which speak of the surety as 
asserting the principal’s defense probably draw their essential support from the 
fact that the plaintiff is a wrongdoing creditor. That support is absent where 
the plaintiff holder in due course is innocent of wrongdoing. Further, if one 
considers the reasons for making defenses real, it is not readily apparent why 
the surety ought to have the advantages of the principal’s real defenses. If we 
set aside section 3-305(2)(e) discharges as a special and obvious case, there are 
essentially two reasons why defenses are real: (1) the defendant obligee never 
assented to the obligation as in the real defenses of fraud, duress, and perhaps 
insanity; and (2) the policy in support of protecting the obligee is strong 
enough that it prevails over the policies that support the holder in due course 
as in the real defenses of infancy, other incapacity, illegality, and bankruptcy 



1982] Article 3 Suretyship 1023

discharge.301 If the former reason is to free the surety, it must be because he 
did not assent to his obligation. Whether or not the principal has a real defense 
is irrelevant to that question. If the latter reason is to free the surety, there 
must be a strong policy supporting protection of the surety which ought to 
prevail against the holder in due course. Such a policy does not seem to exist 
however. Fear of neutralizing the principal’s real defense is, in practice, not a 
major concern.302 The altruistic motives of the surety are commendable, but 
not at the expense of an innocent holder in due course.303

Economic reasons also support the same result. Commerce in surety-backed 
notes and the usefulness of suretyship as a security device would be more hin
dered by rules favoring the surety than by rules favoring the holder in due 
course. Most sureties are amateurs and have primarily altruistic motives. 
Holders in due course are self-serving professionals. Consequently, holders in 
due course will likely be more risk averse than sureties. A rule favoring sure
ties which is perceived to increase the holder in due course’s risks will discour
age holders in due course to a greater degree than sureties operating under a 
rule favoring holders in due course. Additionally, visibly surety-backed notes 
already bear the mark of Cain. The presence of the surety indicates that the

301. The “non-assent” reason actually is a specific instance of the “strong policy” reason. There is 
some tension between the objective manifestation of assent theory in classical contract law and the 
subjective manifestation of assent that underlies real defenses. Under the classical contract theory, the 
true reason for the “non-assent” real defenses would have to rest on the “strong policy” reason, 
grounded in the heinousness of the wrongdoer’s conduct. Non-assent should be retained as a separate 
reason because courts employ that method of analysis in deciding cases. As for its inconsistency with 
the classical contract theory, justice rather than consistency of theory ought to be favored where these 
two goals are irreconcilable.

302. When the real defense is infancy, other incapacity, discharge in bankruptcy, or some forms of 
illegality, the principal can assert the defense even against a surety to whom he consented. See, e.g.. 
Restatement Security, supra note 1, § 108(3)-(4) (principal’s bankruptcy and want of capacity are 
defenses good against surety); E. Arnold, supra note 42, at 246 (no recovery against principal by 
surety when principal is under legal disability such as idiocy or infancy); Simpson, supra note 1, at 227- 
29 (surety has no right to reimbursement when principal bankrupt or when both surety and principal 
have complete defense against holder); see also Harley v. Stapleton’s Adm’r, 24 Mo. 248, 249 (1857) 
(surety cannot recover from principal when surety knowingly entered into illegal contract); 72 C.J.S. 
Principal & Surety § 325(d) (1951) (surety cannot recover from principal when surety paid with knowl
edge that underlying contract illegal). If the real defense is fraud, duress, or illegality, the principal can 
assert the defense against a surety to whom he did not consent. See Restatement Security, supra 
note 1, § 108(2) (principal with defense who has not consented to surety has no duty to reimburse 
surety); Simpson, supra note 1, at 229 (principal with defense of illegality not liable to person who 
becomes surety without principal’s knowledge or request); note 207 supra (discussing fraud or duress). 
If the principal consents to the surety, he often will have acted in obtaining the surety’s signature so as 
to estop himself from asserting the defense against the surety. See note 205 supra and accompanying 
text (when party can be estopped from asserting defense).

303. Altruism is often said to be its own reward. Hence, perhaps, the courts’ reluctance to aid the 
altruistic intermeddler who confers unsolicited benefits and then seeks payment. See J. Dawson & G. 
Palmer, Cases on Restitution 48-53 (2d ed. 1969) (American cases tend to find volunteer to be 
“officious intermeddler” and deny recovery); K. York & J. Bauman, Cases and Materials on Rem
edies 218 (3d ed. 1979) (plaintiff-volunteer can recover only if he did not confer benefit as gift and did 
not act officiously). See generally 2 G. Palmer, The Law of Restitution 357-477 (1978) (broad 
discussion of altruism). Note that when the altruistic intermeddler is allowed to recover, some policy 
other than reward of altruism usually supports the recovery. See Restatement of Restitution 
§§ 112-117 (1937) (no restitution to volunteer except to protect interests of others or when volunteer 
provides necessaries, prevents serious harm or suffering, preserves public decency, health, or safety, 
protects goods in his lawful custody, or assists another incapable of giving consent); J. Dawson & G. 
Palmer, supra, at 48-53 (recovery supported by policies related to burial, medical emergency, provi
sion of necessities, school transportation, marine salvage, preservation of estate). 
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principal was a less than an optimal risk. We already have a delicate balance. 
Should we favor the surety at the expense of the holder in due course, the 
result may be to consign these notes and with them the security device of sure
tyship to the land of Nod. Consequently, to preserve the usefulness of surety
ship, the holder in due course should prevail against the surety who is unable 
to establish his own real defense.



CASE COMMENTS

Off the Bench and into the Boardroom: Judicial 
Business Judgment after Zapata

Zapata Corp. v. Maldonado, 430 A.2d 779 (Del. 1981)

In 1979, shareholders of the Zapata Corporation brought derivative actions 
in Delaware, New York, and Texas alleging that members of the board of 
directors had violated both state common law and federal securities laws.1 The 
accused directors sought to extricate the corporation from the expensive and 
burdensome legal tangle created by the three lawsuits. As defendants charged 
with enriching themselves at the corporation’s expense,2 however, they each 
had a personal interest in having the derivative suits dismissed; thus, any ac
tion they might take would be subject to allegations of conflict of interest. Yet 
as directors of the corporation they bore a duty to the shareholders to act in the 
corporation’s best interest without regard for their personal welfare.3

1. William Maldonado, a shareholder of Zapata Corporation, filed a derivative action in Delaware 
Chancery Court in June, 1975, alleging breaches of fiduciary duty by all of Zapata’s directors. Maldo
nado v. Flynn, 413 A.2d 1251, 1254 (Del. Ch. 1980), rev’d and remanded sub nom. Zapata Corp v. 
Maldonado, 430 A.2d 779 (Del. 1981). Two years later, he filed a second action in the United States 
District Court for the Southern District of New York against all but one of the same defendants, alleg
ing violations of the federal securities laws in addition to the common law claims made in the Delaware 
suit. Maldonado v. Flynn, 485 F. Supp. 274, 277 (S.D.N.Y. 1980), rev d in part and remanded, Nos. 80- 
7221 & 80-7253 (2d Cir. Feb. 9, 1982). Another shareholder, John F. Maher, initiated a third proceed
ing based on similar allegations in the United States District Court for the Southern District of Texas. 
Maher v. Zapata Corp., 490 F. Supp. 348, 349-50 (S.D. Tex. 1980).

2. Maldonado alleged that the directors breached their fiduciary duty to the corporation by advanc
ing the date for the exercise of executive stock options so that it preceded the corporation’s announce
ment of a planned tender offer for its own stock at a price well above the prevailing market price. 
Maldonado v. Flynn, 413 A.2d 1251, 1254-55 (Del. Ch. 1980), rev’d and remanded sub nom. Zapata 
Corp. v. Maldonado, 430 A.2d 779 (Del. 1981). Maldonado contended that by advancing the exercise 
date the directors decreased their tax liability and caused a corresponding increase in the corporation’s 
tax liability. Id. at 1255.

Maldonado's allegations were significant because optionees are taxed on the difference between the 
option price and the market price on the exercise date. Id. at 1254. Correspondingly, the corporation 
takes this difference as a tax deduction. Id. By advancing the option exercise date so that it preceded 
the tender offer announcement, the Zapata executives purchased stock before the announcement drove 
the market price higher. Id. at 1254-55. As a result, the difference between the market and the exercise 
price was smaller than it would have been had the exercise date occurred after the announcement. Id. 
Thus, the executives’ tax Liabilities were lower and that of the corporation allegedly was higher. Id at 
1255.

3. See notes 18-19 infra and accompanying text (discussing fiduciary duties of corporate directors).
4. Zapata Corp. v. Maldonado, 430 A.2d 779, 782 (Del. 1981).
5. Id.
6. Id. The Delaware Chancery Court denied Zapata’s dismissal motion because it believed that the

In an attempt to avert possible conflict of interest charges, the defendant 
directors created an Independent Investigation Committee composed of two 
newly-appointed outside directors.4 This committee had authority to decide 
how the corporation should proceed with respect to the three lawsuits.5 After 
an investigation, the committee decided to move to dismiss the derivative 
suits.6

1025
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In Zapata Corp. v. Maldonado1 the Delaware Supreme Court held that a 
corporation, acting through a special litigation committee, has power to move 
for dismissal of a properly-initiated derivative suit, but only in certain circum
stances.8 The court formulated a two-step test for evaluating a committee’s 
motion to dismiss a derivative suit.9 First, the corporation must prove the com
mittee’s independence and good faith, the adequacy of its investigation, and 
the reasonableness of its decision.10 Second, if the corporation meets its evi
dentiary burden under the first step, the court in its discretion may apply its 
own business judgment to determine whether dismissal actually serves the cor- * * * * 

board was powerless to dismiss the derivative suit. Maldonado v. Flynn, 413 A.2d 1251, 1257, 1263 
(Del. Ch. 1980), rev'd and remanded sub nom. Zapata Corp. v. Maldonado, 430 A.2d 779 (Del. 1981). 
The court refused to grant dismissal even though the corporation would be the legal beneficiary of 
proceeds from a successful derivative action against individual directors. See text accompanying note 
60 infra (corporation’s right to proceeds of successful derivative suit). The court took this action despite 
substantial precedent indicating that courts should defer to management decisions of corporate boards. 
See notes 16-26 infra and accompanying text (business judgment rule reflects policy of judicial defer
ence to management decisions). The court held that once a shareholder is granted the right to initiate a 
derivative action, he has an independent right to litigate it, and the corporation no longer can dismiss 
the suit. Maldonado v. Flynn, 413 A.2d 1251, 1262-63 (Del. Ch. 1980), rev’d and remanded sub nom. 
Zapata Corp. v. Maldonado, 430 A.2d 779 (Del. 1981).

7. 430 A.2d 779 (Del. 1981). The procedural posture of the three Zapata Corporation cases was quite 
complicated at the time the Delaware Supreme Court rendered its decision Prior to the Delaware 
Chancery Court’s decision, the United States District Court for the Southern District of New York had 
granted Zapata’s motion to dismiss, holding that the business judgment rule protected the committee’s 
decision to terminate the litigation. Maldonado v. Flynn, 485 F. Supp. 274, 279-80 (S.D.N.Y. 1980). 
Maldonado filed an appeal of that decision with the United States Court of Appeals for the Second 
Circuit. In another case, however, the United States District Court for the Southern District of Texas 
denied Zapata’s motion to dismiss the derivative litigation. That opinion was handed down after the 
Chancery Court’s decision, and relied in large part upon the Chancery Court’s interpretation of Dela
ware law. Maher v. Zapata Corp., 490 F. Supp. 348, 352-53 (S.D. Tex. 1980).

The situation became even more complicated when, after Zapata appealed the Chancery Court’s 
decision to the Delaware Supreme Court, the Vice-Chancellor stayed Maldonado’s complaint, indicat
ing that he would dismiss the suit as res judicata if the Second Circuit affirmed the Southern District of 
New York’s decision. Maldonado v. Flynn, 417 A.2d 378, 384 (Del. Ch. 1980). The Second Circuit, 
however, stayed its proceedings until the Delaware Supreme Court resolved the controlling issue of 
Delaware law.

This procedural complexity has continued even after the Delaware Supreme Court’s decision in 
Zapata. The suit in the Southern District of Texas was settled and dismissed with prejudice by the 
district court. Maher v. Zapata Corp., No. H-79-234 (S.D. Tex. June 12, 1981). In the other federal 
case, the Second Circuit heard argument on Maldonado's appeal from the Southern District of New 
York’s granting of Zapata's motion to dismiss. Maldonado contended on appeal that the district judge, 
who rendered nis opinion prior to both the Delaware Chancery Court’s and Supreme Court’s decisions, 
misconstrued controlling issues of Delaware law. In response, Zapata argued that the entire New York 
suit should be dismissed as res judicata because of the settlement and dismissal with prejudice in the 
Southern District of Texas.

In a recent opinion, the Second Circuit reversed the district court’s dismissal of the case, and re
manded for consideration of two issues: (1) whether any or all of the New York action is precluded 
under res judicata principles by the Texas settlement; and, if not, (2) whether application of Delaware 
law as set forth in Zapata requires the court to honor the independent directors’ decision to dismiss. 
Maldonado v. Flynn, Nos. 80-7221 & 80-7253, slip op. at 1244-45 (2d Cir. Feb. 9, 1982). In a related 
decision, the Second Circuit also determined that Delaware law as expressed in Zapata does not con
flict with the policies underlying either section 10(b) of the federal Securities and Exchange Act of 1934, 
or rule 10b-5 promulgated under authority of that statute. Abramowitz v. Posner, No. 81-7320, slip op. 
at 1260-61 (2d Cir. Feb. 9, 1982). The Abramowitz decision is significant because the United States 
Supreme Court has held that the authority of directors to terminate shareholder derivative litigation is 
governed by state law, provided that such law is consistent with the policies of the federal statutes upon 
which the suit is based. Burks v. Lasker, 441 U.S. 471, 480 (1979).

8. Zapata, 430 A.2d at 788-89.
9. Id.
10. Id.
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poration’s best interests.11 Thus, the Zapata court remanded the case and in
structed the Delaware Chancery Court to apply the two-step test to determine 
whether the Zapata litigation committee’s motion to dismiss the derivative suit 
was proper.12

11. Id. at 789. In the past five years, several federal and state courts have addressed the issue 
whether a board committee has power to dismiss litigation pending against the board itself. See Gaines 
v. Houghton, [1981 Transfer Binder] Fed. Sec. L. Rep. (CCH) D 98,000, at 91,143 (9th Cir. May 8, 
1981) (under California law, board may delegate to disinterested “special litigation committee” busi
nessjudgment authority to dismiss shareholder derivative suit); Lewis v. Anderson, 615 F.2d 778, 783 
(9th Cir. 1979) (under California law, special litigation committee’s good faith exercise of business 
judgment immune to attack from shareholders and courts), cert, denied. 449 U.S. 869 (1980); Abbey v. 
Control Data Corp., 603 F.2d 724, 727, 730 (8th Cir. 1979) (under Delaware law, business judgment 
rule applies to special litigation committee’s good faith determination to terminate derivative suit), cert, 
denied, 444 U.S. 1017 (1980); Auerbach v. Bennett, 47 N.Y.2d 619, 623-24, 393 N.E.2d 994, 996, 419 
N.Y.S.2d 920, 922 (1979) (although business judgment rule protects substantive aspects of decision 
made by committee of disinterested directors, courts may inquire into independence of committee 
members); see also Galef v. Alexander, 615 F.2d 51, 60 n.17 (2d Cir. 1979) (discussing cases involving 
special litigation committees).

Although the Zapata opinion agrees with previous decisions holding that a corporate committee does 
have dismissal power, it departs from those decisions because it is much less deferential to the corporate 
board.

12. 430 A.2d at 788-89.
13. See generally Block & Prussin, The Business Judgment Rule and Shareholder Derivative Actions: 

Viva Zapata?, 37 Bus. Law. 27 (1981); Coffee & Schwartz, The Survival of the Derivative Suit: An 
Evaluation and a Proposal for Legislative Reform, 81 CoLUM. L. Rev. 261 (1981); Dent, The Power of 
Directors to Terminate Shareholder Litgation: The Death of the Derivative Suit?, 75 Nw. U.L. Rev. 96 
(1980); Steinberg, The Use of Special Litigation Committees to Terminate Shareholder Derivative Suits, 
35 U. Miami L. Rev. 1 (1980).

14. Coffee & Schwartz, supra note 13, at 261-62; Dent, supra note 13, at 109.
15. Block & Prussin, supra note 13, at 29.

The issue of committee dismissal of derivative suits has inspired debate 
among scholars and practitioners.13 Some commentators express concern that 
permitting litigation committees to dispose of derivative suits against fellow 
board members will cause the death of the derivative suit.14 Others view such 
dismissals more hospitably and argue that corporations must have an expedi
tious and inexpensive method of ridding themselves of dubious and costly de
rivative litigation.15 The Zapata court’s decision and its two-step test present 
one possible solution to the problems that arise under existing law.

This comment analyzes the Zapata decision and its implications for future 
derivative suits. The first section identifies the respective roles of shareholder 
plaintiffs and defendant corporate directors in derivative litigation. In addi
tion, it discusses how courts traditionally have used the business judgment rule 
to defer to board decisions not to prosecute derivative suits. The second sec
tion then examines the Zapata opinion in light of well-established principles of 
corporate law and demonstrates that neither precedent nor the Zapata court’s 
rationale provides sufficient support for the opinion.

The third section of the comment closely examines the Zapata court’s test 
and provides alternate bases to support the court’s conclusions. It demonstrates 
that the first step of the Zapata test departs from the traditional business judg
ment rule but argues that standing requirements and considerations governing 
the allocation of burdens of proof justify that departure. The comment then 
suggests that although the second step of the Zapata test, the exercise of judi
cial business judgment, deviates from traditional corporate law principles, im
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portant equitable concerns justify this deviation. Finally, the fourth section 
considers the effect that Zapata will have on future derivative actions. It argues 
that the Zapata court, by recognizing the power of board committees to dis
miss derivative litigation, effectively reduced the number of cases in which the 
two-step test might apply. As a result, the substantive judicial review that 
Zapata establishes will enable only a few shareholders to survive board dis
missal attempts.

I. Basic Principles: Board Authority and Derivative Suits

A. STANDARDS GOVERNING JUDICIAL REVIEW OF BOARD DECISIONS

State statutes vest the authority to manage corporate affairs in a board of 
directors.16 The board, without consulting the corporation’s shareholders, has 
the power to authorize or perform any act necessary to conduct the ordinary 
business affairs of the corporation.17 The board, however, owes a fiduciary 
duty to the corporation and its shareholders;18 when exercising its manage
ment authority, it must act in good faith, with due care, and with loyalty to the 
corporation.19

16. E.g.. Cal. Corp. Code § 300(a) (West 1977) (corporation’s business and affairs shall be man
aged by or under direction of board); Del. Code Ann. tit. 8, § 141(a) (1975 & Supp. 1980) (same); N.Y. 
Bus. Corp. Law § 701 (McKinney Supp. 1980) (business of corporation shall be managed under direc
tion of board); see also 2 W. Fletcher, Cyclopedia of the Law of Private Corporations § 505, 
at 528 (rev. perm. ed. 1969) (majority of corporation statutes provide that board of directors has power 
to run corporate affairs).

17. 2 W. Fletcher, supra note 16, § 505, at 529-31.
18. Johnson v. Trueblood, 629 F.2d 287, 292 (3d Cir. 1980), cert, denied, 450 U.S. 999 (1981); Guth v. 

Loft, Inc., 23 Del. Ch. 255, 270, 5 A.2d 503, 510 (Sup. Ct. 1939); cf. Singer v. Magnavox Co., 380 A.2d 
969, 977 (Del. 1977) (majority shareholder owes fiduciary duty to minority shareholders). See generally 
3 W. Fletcher, supra note 16, § 838, at 142-44 (rev. perm. ed. 1975).

19. Guth v. Loft, Inc., 23 Del. Ch. 255, 270, 5 A.2d 503, 510 (Sup. Ct. 1939); 3 W. Fletcher,^« 
note 16, § 990, at 516 (rev. perm. ed. 1975).

20. Panter v. Marshall Field & Co., 646 F.2d 271, 293 (7th Cir. 1981) (quoting Panter v. Marshall 
Field & Co., 486 F. Supp. 1186, 1194 (N D. Iff. 1980)); Galef v. Alexander, 615 F.2d 51, 57 (2d Cir. 
1980); Miller v. American Tel. & Tel. Co., 507 F.2d 759, 762 (3d Cir. 1974); Gimbel v. Signal Compa
nies, 316 A.2d 599, 608-09 (Del. Ch.), aff’dper curiam, 316 A.2d 619 (Del. 1974).

21. Treadway Companies v. Care Corp., 638 F.2d 357, 382 (2d Cir. 1980); Sinclair Oil Corp. v. 
Levien. 280 A.2d 717, 719-20 (Del. 1971).

22. Johnson v. Trueblood, 629 F.2d 287, 292 (3d Cir. 1980), cert, denied, 450 U.S. 999 (1981); Galef 
v. Alexander, 615 F.2d 51, 57 & n. 13 (2d Cir. 1980); Gimbel v. Signal Companies, 316 A.2d 599,608-09 
(Del. Ch.), aff’dper curiam, 316 A.2d 619 (Del. 1974).

23. Neponsit Inv. Co. v. Abramson, 405 A.2d 97, 99-100 (Del. 1979) (citing Sterling v. Mayflower 
Hotel Corp., 33 Del. Ch. 293, 298, 93 A.2d 107, 110 (Sup. Ct. 1952)).

24. In Johnson v. Trueblood, 629 F.2d 287 (3d Cir. 1980), cert, denied, 450 U.S. 999 (1981), Chief 

If a corporate director makes a business decision in good faith, courts gener
ally will not interfere with that decision even if it injures the corporation.20 If 
the director personally benefits from the transaction, however, courts will re
quire the director to prove that the business decision was reasonable and fair to 
the corporation.21 These different standards of review are known respectively 
as the business judgment rule22 and the intrinsic fairness rule.23

Because of the broad power vested in the board of directors, courts devel
oped the business judgment rule to afford directors freedom in making busi
ness decisions.24 The rule manifests judicial deference to the statutory grant of 
power to the board and reflects the court’s recognition of the special compe
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tence of corporate directors in making business decisions.25 The rule requires 
courts to refrain from reviewing the merits of a business decision except to 
consider whether the directors breached their fiduciary duty.26 When a party 
challenges a board decision, courts presume that the directors have acted prop
erly27 and place the burden of proving breach of duty on the party challenging 
the action.28

Judge Seitz, former Chancellor of Delaware, explained the purpose of the Delaware business judgment 
rule:

It is frequently said that directors are fiduciaries. Although this statement is true in some 
senses, it is also obvious that if directors were held to the same standard as ordinary fiduciaries 
the corporation could not conduct business. For example, an ordinary fiduciary may not have 
the slightest conflict of interest in any transaction he undertakes on behalf of the trust. Yet by 
the very nature of corporate life a director has a certain amount of self-interest in everything 
he does. The very fact that the director wants to enhance corporate profits is in part attributa
ble to his desire to keep shareholders satisfied so that they will not oust him.

The business judgment rule seeks to alleviate this problem by validating certain situations 
that otherwise would involve a conflict of interest for the ordinary fiduciary. The rule 
achieves this purpose by postulating that if actions are arguably taken for the benefit of the 
corporation, then the directors are presumed to have been exercising their sound business 
judgment rather than responding to any personal motivations.

Faced with the presumption raised by the rule, the question is what sort of showing the 
plaintiff must make to survive a motion for directed verdict. Because the rule presumes that 
business judgment was exercised, the plaintiff must make a showing from which a factfinder 
might infer that impermissible motives predominated in the making of the decision in 
question.

Id. at 292.
25. See Crouse-Hinds Co. v. Intemorth, Inc., 634 F.2d 690, 702 (2d Cir. 1980) (courts respect direc

tors’ decision in absence of bad faith or fraud because statute vests responsibility in directors and they 
possess experience and capabilities qualifying them to discharge responsibility) (quoting Auerbach v. 
Bennett, 47 N.Y.2d 619, 629-31, 393 N.E.2d 994, 1000, 419 N.Y.S.2d 920, 926-^7 (1979)); Galef v. 
Alexander, 615 F.2d 51, 57 n.13 (2d Cir. 1980) (courts give directors wide latitude to take same chances 
that person would take in his business; directors not liable for honest errors when acting in good faith 
and without corrupt motive) (quoting 3A W. Fletcher, supra note 16, § 1039, at 37-38 (rev. perm. ed. 
1975)).

26. See, e.g., Miller v. American Tel. & Tel. Co., 507 F.2d 759, 762 (3d Cir. 1974) (courts eschew 
intervention when decisionmaking of directors and officers not influenced by personal considerations 
and made in good faith); Schreiber v. Pennzoil Co., 419 A.2d 952, 956 (Del. Ch. 1980) (business judg
ment rule presumes propriety of rational business decision of directors unless facts show self-dealing or 
conflict of interest) (citing Maldonado v. Flynn, 413 A.2d 1251, 1255 (Del. Ch. 1980), rev’d and re
manded sub nom. Zapata Corp. v. Maldonado, 430 A.2d 779 (Del. 1981)); Warshaw v. Calhoun, 43 
Del. Ch. 148, 157, 221 A.2d 487, 492-93 (Sup. Ct. 1966) (courts will not interfere with business judg
ment of directors in absence of showing of bad faith or gross abuse of discretion); Moskowitz v. Ban- 
trell, 41 Del. Ch. 177, 179, 190 A.2d 749, 750 (Sup. Ct. 1963) (plaintiff- must show fraud or gross abuse 
of discretion before court will interfere with board judgment).

27. See, e.g., Corbus v. Alaska Treadwell Gold Mining Co., 187 U.S. 455, 463 (1903) (directors 
presumed to act honestly and according to best judgment); Treadway Companies v. Care Corp., 638 
F.2d 357, 382 (2d Cir. 1980) (directors assumed to act properly and in good faith); Miller v. American 
Tel. & Tel. Co., 507 F.2d 759, 762 (3d Cir. 1974) (directors presumed to exercise reasonable diligence); 
Gimbel v. Signal Companies, 316 A.2d 599, 608-09 (Del. Ch.) (directors presumed to act in good faith). 
aff’dper curiam, 316 A.2d 619 (Del. 1974); Warshaw v. Calhoun, 43 Del. Ch. 148, 157-58, 221 A.2d 487, 
493 (Sup. Ct. 1966) (directors presumed to act in good faith and in corporation’s best interest).

28. Treadway Companies v. Care Corp., 638 F.2d 357, 382 (2d Cir. 1980); Warshaw v. Calhoun. 43 
Del. Ch. 148, 157, 221 A.2d 487, 493 (Sup. Ct. 1966); see Gimbel v. Signal Cos., 316 A.2d 599, 609 (Del. 
Ch.) (business judgment rule presumes directors’ decision to sell corporate assets correct unless com
plaining shareholders prove fraud or inadequate sales price), aff’dper curiam, 316 A.2d 619 (Del. 1974); 
cf. Sinclair Oil Corp. v. Levien, 280 A.2d 717, 720 (Del. 1971) (court presumes board of directors’ 
business judgment sound and will not interfere without showing of gross and palpable overreaching); 
Kaplan v. Goldsamt, 380 A.2d 556, 568 (Del. Ch. 1977) (courts presume business judgment sound if 
rational business purpose attributable to board’s decision).

Despite this normal deference, however, courts apply the stricter intrinsic 
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fairness standard of review when directors have personal interests in the chal
lenged transaction.29 This test differs from the business judgment rule because 
it both shifts the burden of proof to the directors and requires the directors to 
show that the challenged transaction is reasonable and intrinsically fair to the 
corporation.30

B. THE ROLE OF DIRECTORS AND SHAREHOLDERS IN DERIVATIVE SUITS

Initiation of the Suit. The authority vested in the board of directors em
powers it to decide whether to litigate a corporate claim.31 The litigation deci
sion is a management decision that requires the directors to consider estimated 
costs and benefits, as well as the effect of the action on the corporation’s public 
image and business relationships.32 In most cases, the board’s decision is final 
and not subject to challenge.33

Nevertheless, when the board fails or refuses to prosecute a corporate cause 
of action, a shareholder may initiate a derivative suit to litigate the claim.34 A 
shareholder who initiates a derivative suit seeks to enforce the corporation’s

29. Treadway Companies v. Care Corp., 638 F.2d 357, 382 (2d Cir. 1980); Neponsit Inv. Co. v. 
Abramson, 405 A.2d 97, 99-100 (Del. 1979) (citing Sterling v. Mayflower Hotel Corp., 33 Del. Ch. 293, 
298. 93 A.2d 107, 110 (Sup. Ct. 1952)); Bastian v. Bourns, Inc., 256 A.2d 680, 681 (Del. Ch. 1969), offd. 
278 A.2d 467 (Del. 1970).

Under certain conditions, state statutes permit directors to participate in board decisions involving 
transactions in which they have an interest. See, eg., Cal. Corp. Code § 310 (West 1977) (contract or 
transaction between corporation and director or corporation and another corporation in which director 
has financial interest not void or voidable if material facts fully disclosed or known to shareholders and 
shareholders approved transaction or if facts fully disclosed or known to board and board, not counting 
votes of interested directors, approved transaction); Del. Code Ann. tit. 8, § 144 (1975) (contract or 
transaction between corporation and director or corporation and another corporation in which director 
has financial interest not void or voidable if material facts fully disclosed or known to shareholders and 
shareholders approved transaction, or if facts fully disclosed or known to board and board, not count
ing votes of interested directors, approved transaction, or if transaction fair to corporation); N.Y. Bus. 
Corp. Law § 713 (McKinney Supp. 1980) (contract or transaction between corporation and director or 
corporation and another corporation in which director has financial interest not void or voidable if 
material facts fully disclosed or known to shareholders and shareholders approved transaction or if 
facts fully disclosed or known to board and board, not counting votes of interested directors, approved 
transaction).

30. See Treadway Companies v. Care Corp., 638 F.2d 357, 382 (2d Cir. 1980) (burden shifts to 
directors to prove that transaction fair and reasonable to corporation); Sinclair Oil Corp. v. Levien, 280 
A.2d 717, 720 (Del. 1971) (burden shifts to directors to prove that transaction objectively fair); Daloisio 
v. Peninsula Land Co., 43 N.J. Super. 79, 94, 127 A.2d 885, 893 (App. Div. 1956) (burden shifts to 
directors to prove transaction entirely fair and not inimical to interests of corporation and its 
shareholders).

31. United Copper Sec. Co. v. Amalgamated Copper Co., 244 U.S. 261, 263-64 (1917); Corbus v. 
Alaska Treadwell Gold Mining Co., 187 U.S. 455, 463 (1903); Galef v. Alexander, 615 F.2d 51, 57 (2d 
Cir. 1980).

32. See Corbus v. Alaska Treadwell Gold Mining Co., 187 U.S. 455, 463 (1903) (directors may con
sider expense of enforcing claim and furtherance of general business in determining whether to sue); 
Note, The Demand and Standing Requirements in Stockholder Derivative Actions, 44 U. Chi. L. Rev. 
168, 196 & n.179 (1976) (directors consider adverse effect on business relationships and public image 
when deciding whether to sue).

33. Note, supra note 32, at 192. The directors do not have to pursue all claims if they believe it is not 
in the corporation’s best interest to do so. Id. Moreover, courts presume that directors act honestly in 
deciding not to sue. Id

34. The Supreme Court first recognized the shareholder derivative suit in Dodge v. Woolsey, 59 U.S. 
331 (1855), and more fully defined the requirements for initiating such suits in Hawes v. Oakland, 104 
U.S. 450 (1881). For a discussion of the development of the derivative suit, see Prunty, The Sharehold
ers’ Derivative Suit: Notes on Its Derivation, 32 N.Y.U. L. Rev. 980 (1957). 



1982] Shareholder Derivative Suits 1031

claim on its behalf rather than a personal right or claim on his own behalf.35 
Before initiating a derivative action, however, the shareholder seeking to en
force the corporate claim must exhaust all of his intracorporate remedies.36 
Thus, the shareholder usually must make a demand on the board of directors 
to prosecute the claim.37 The demand requirement stems from the legislative 
grant of management authority to the board.38 The law presumes that the di
rectors, as managers of the corporation, generally should have the first oppor
tunity to consider the merits of the potential suit and to decide whether the suit 
serves the corporation’s interest.39

If the board refuses the shareholder’s demand to prosecute the corporate 
claim, the shareholder’s only recourse is to initiate a derivative action.40 The 
shareholder takes his case to court making two allegations: first, that the cor-

35. Ross v. Bernhard, 396 U.S. 531, 534, 538 (1970); Koster v. Lumbermens Mut. Cas. Co., 330 U.S. 
518, 522 (1947); Taormina v. Taormina Corp., 32 Del. Ch. 18, 25, 78 A.2d 473, 475-76 (1951).

36. E.g., Ross v. Bernhard, 396 U.S. 531, 534 (1970); Ashwander v. TVA, 297 U.S. 288, 318 (1936); 
Hawes v. Oakland. 104 U.S. 450, 460-61 (1881); Mayer v. Adams, 37 Del. Ch. 1,4-5, 133 A.2d 138, 139- 
40 (1957); Note, supra note 32, at 168.

37. See, e.g., Corbus v. Alaska Treadwell Gold Mining Co., 187 U.S. 455, 462 (1903) (shareholders 
must exhaust intracorporate remedies by making demand on directors); Hawes v. Oakland, 104 U.S. 
450. 461 (1881) (shareholders must make effort to exhaust intracorporate remedies); Dodge v. Woolsey. 
59 U.S. 331, 340 (1855) (shareholders must make demand on directors); Galef v. Alexander, 615 F.2d 
51, 59 (2d Cir. 1980) (shareholders must exhaust intracorporate remedies by making demand on direc
tors). Delaware Court of Chancery Rule 23.1 codifies the demand requirement: “The complaint shall 
also allege with particularity the efforts, if any, made by the plaintiff to obtain the action he desires 
from the directors or comparable authority and the reasons for his failure to obtain the action or for not 
making the effort.” Del. Ct. Ch. P.R. 23.1; see Fed. R. Civ. P. 23.1 (federal version of same rule).

In addition to demand on the board, many states require derivative plaintiffs to make demand on the 
shareholders. See Corbus v. Alaska Treadwell Gold Mining Co., 187 U.S. 455, 462 (1903) (sharehold
ers must exhaust intracorporate remedies by making demands on directors and shareholders); Dodge v. 
Woolsey, 59 U.S. 331, 340 (1855) (shareholders must make demand on directors and shareholders); 
Note, supra note 32, at 182 (many states require demand on shareholders); see also Note, Demand on 
Directors and Shareholders As a Prerequisite to a Derivative Suit, 73 Harv. L. Rev. 746, 747 (1960) 
(discussing American majority and minority views on shareholder demand requirement) [hereinafter 
Note, Demand as a Prerequisite}. An in-depth discussion of the shareholder demand requirement is 
beyond the scope of this comment.

Moreover, states have constructed other procedural obstacles to circumscribe the use of derivative 
litigation, including security-for-expense statutes and contemporaneous ownership requirements. Note. 
supra note 32, at 168 n.5.

38. See Note, supra note 32, at 171 (demand on directors permits board to exercise management 
authority by affording it opportunity to control litigation); cf. Issner v. Aldrich. 254 F. Supp. 696, 700 
(D. Del. 1966) (shareholder should not usurp authority unless board acts in bad faith because board 
elected to exercise business judgment for corporation).

39. Cramer v. General Tel. & Elec. Corp., 582 F.2d 259, 275 (3d Cir. 1978), cert, denied. 439 U.S. 
1129 (1979); Issner v. Aldrich, 254 F. Supp. 696, 700 (D. Del. 1966); Note, supra note 32, at 171.

In Cramer, the court discussed the principal policies that underlie the demand requirement. The 
court stated that the requirement not only furthers the legislative purpose of placing corporate manage
ment in the hands of the board of directors, but also prevents unnecessary litigation by permitting 
directors to pursue alternative remedies. 582 F.2d at 275. The requirement also may save corporations 
the expense of litigating meritless claims or claims for which the recovery would not outweigh the cost 
of litigation. Id. Furthermore, it may reduce the potential for “strike suits,” which are suits brought 
only for their settlement value. Id.

40. If the board refuses to sue, the litigation generally may not proceed. See, e.g., United Copper 
Sec. Co. v. Amalgamated Copper Co., 244 U.S. 261, 263-64 (1917) (decision not to sue ordinarily func
tion of corporate management except when directors interested or breached duty of trust to corpora
tion); Ash v. IBM, 353 F.2d 491, 493 (3d Cir. 1965) (same); McKee v. Rogers, 18 Del. Ch. 81, 85-86, 156 
A. 191, 193 (1931) (same). The shareholder has no authority to prosecute the action himself because the 
suit does not enforce a right of the shareholder, but rather seeks to remedy a wrong to the corporation. 
McKee v. Rogers, 18 Del. Ch. 81, 85-86, 156 A. 191, 193 (1931); see text accompanying note 35 supra 
(derivative claim belongs to corporation rather than shareholder). 
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poration has a cause of action; and second, that the board of directors wrong
fully has refused to prosecute that action.41 This initial phase of the derivative 
suit is tantamount to an action against the board, alleging that the board has 
breached its fiduciary duty to the corporation by failing to prosecute the un
derlying cause of action.42 When it reviews this allegation, the court applies 
the business judgment rule.43 The court asks whether the directors, in deciding 
not to sue, breached their duties of care and loyalty to the corporation, and it 
places the burden of proof on the shareholder.44 If the shareholder convinces 
the court that the board’s refusal to sue was wrongful, he can then proceed 
with the derivative suit.45 By making demand on the board and proving the 
board's wrongful refusal, a shareholder establishes his standing to litigate the 
underlying corporate claim.46

Demand on the board and proof of wrongful refusal is not the only means 
by which a shareholder can establish standing to bring a derivative suit. When 
circumstances suggest that demand would be futile, courts excuse the demand 
requirement.47 For example, courts often excuse demand when the share-

41. Ross v. Bernhard, 396 U.S. 531, 534-35 (1970); Harffv. Kerkorian, 324 A.2d 215, 218 (Del. Ch.
1974), rev'd on other grounds, A.2d 133 (Del. 1975). The Zapata court also recognized the dual
nature of the derivative suit. 430 A.2d at 784.

In Papilsky v. Berndt, 466 F.2d 251 (2d Cir. 1972), cwr. denied, 419 U.S. 1048 (1974), the court stated 
in dictum that a derivative suit is not a separate action against the board for failure to prosecute an 
allegedly valid corporate claim, but rather represents the shareholder’s effort to enforce the underlying 
corporate claim. Id. at 255-56. Without disputing this analysis, and for the purpose of understanding 
the application of the business judgment rule in this context, one can conceive of the shareholder’s 
petition to the court, charging the board with wrongful refusal to sue, as a separate cause of action.

42. See Ash v. IBM, 353 F.2d 491, 493 (3d Cir. 1965) (derivative suit maintainable only if share
holder shows that directors biased or acted in bad faith in refusing to sue); Issner v. Aldrich, 254 F. 
Supp. 696, 699 (D. Del. 1966) (same) (citing Ash v. IBM}, Note, supra note 32, at 169.

43. E.g., United Copper Sec. Co. v. Amalgamated Copper Co., 244 U.S. 261, 263-64 (1917); Ash v. 
IBM, 353 F.2d 491, 493 (3d Cir. 1965); Issner v. Aldrich, 254 F. Supp. 696, 699 (D. Del. 1966).

44. Ash V. IBM, 353 F.2d 491, 493 (3d Cir. 1965). InTrA, the Court stated:
[The derivative suit] . . . can be maintained only if the stockholders should allege and prove 
that the directors of the corporation are personally involved or interested in the alleged 
wrongdoing in a way calculated to impair their exercise of business judgment on behalf of the 
corporation, or that their refusal to sue reflects bad faith or breach of trust in some other way.

Id.
45. Several commentators have suggested, for a variety of reasons, that courts should not apply the 

business judgment rule when evaluating the board’s refusal to sue in response to the shareholder’s 
demand. See Coflee & Schwartz, supra note 13, at 282 (court should not apply business judgment rule 
when evaluating board’s refusal to sue because purpose of rule to limit directors’ liability for everyday 
decisions and shareholder alleging wrongful refusal not seeking to hold directors liable); Dent, supra 
note 13, at 102 (same); Note, The Business Judgment Rule in Derivative Suits Against Directors, 65 Cor
nell L. Rev. 600, 631-32 (1980) (court should not apply business judgment rule when evaluating 
board’s refusal to sue because use of rule often bars meritorious claims).

46. Standing in the derivative context has a distinct technical meaning. In this setting, it means that 
the shareholder has established either that making demand on the board would be futile or that the 
refusal of demand was wrongful. Coffee & Schwartz, supra note 13, at 262 n.8; see also notes 42-45 
supra and accompanying text (discussing wrongful refusal); notes 47-49 infra and accompanying text 
(discussing demand futility).

47. See Cramer v. General Tel. & Elec. Corp., 582 F.2d 259, 276 (3d Cir. 1978) (courts permit deriv
ative suit to proceed without demand on board when demand futile because, for example, defendants 
dominate board), cert, denied, 439 U.S. 1129 (1979); Nussbacher v. Continental Ill. Nat’l Bank & Trust 
Co., 518 F.2d 873, 878-79 (7th Cir. 1975) (court excuses demand when board clearly indicates it would 
refuse demand), cert, denied, 424 U.S. 928 (1976); Dann v. Chrysler Corp., 40 Del. Ch. 103, 108, 174 
A.2d 696, 700 (1961) (courts excuse demand when shareholder alleges with sufficient particularity that 
directors ratified, acquiesced in, or profited from allegedly wrongful transaction); Dent, supra note 13, 
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holder sues a majority of the directors or the entire board; directors in such a 
situation most likely will not consent to sue themselves.* 48 A shareholder who 
requests excusal must allege particular facts to demonstrate the futility of mak
ing a demand on the board.49

at 99 (courts usually excuse demand when alleged wrongdoers include majority of board or otherwise 
control corporation).

Thus, courts presume that when the alleged wrongdoers dominate the corporation, have an interest 
in the transaction, or indicate that they would refuse a demand to sue, demand is futile. Rather than 
excusing demand on the basis of a presumption of futility, however, courts could require the share
holder to make demand. They could then apply the intrinsic fairness test and closely scrutinize the 
board’s decision not to sue. See text accompanying note 30 supra (intrinsic fairness test).

48. Dent, supra note 13, at 99; Note, Demand as a Prerequisite, supra note 37, at 753. But see Note, 
supra note 32, at 176-77 (courts excuse demand when majority charged with fraud or self-dealing, but 
courts split when majority charged with approval or acquiescence in wrongdoing).

Shareholders may bring derivative suits not only against directors who have wronged the corpora
tion, but also against third parties who are outsiders to the corporation. 13 W. Fletcher, supra note 
16, § 5952, at 386 (rev. perm. ed. 1980). A shareholder generally will have a more difficult time showing 
that demand is futile when the derivative suit is against third parties. See Dent, supra note 13, at 98 
(when wrongdoers unaffiliated with corporation, board can weigh benefits and burdens of litigation 
dispassionately). In some of these situations, however, the court will find that demand is futile. See 
Nussbacher v. Continental Ill. Nat’l Bank & Trust Co., 518 F.2d 873, 878-79 (7th Cir. 1975) (demand 
excused when board stated publicly its opposition to bringing suit against outsiders), cert, denied. 424 
U.S. 928 (1976); de Haas v. Empire Petroleum Corp., 286 F. Supp. 809, 814-15 (D. Colo. 1968) (demand 
excused when board controlled by outsiders against whom suit would be brought); Note, supra note 32, 
at 173-74, 180-82 (demand excused when directors controlled by wrongdoers or directors stated opposi
tion to suit).

49. See Dent, supra note 13, at 104 (courts have not specified what facts plaintiff must allege to make 
sufficient pleading of directors’ bad faith or board domination by wrongdoers). Once plaintiff has 
alleged sufficiently particular facts the decision to excuse demand is within the court’s discretion. 13 W. 
Fletcher, supra note 16, § 5963, at 398 (rev. perm. ed. 1980); id. § 5965, at 410; see Note, supra note 
32, at 170 (although all courts have discretion to excuse demand, some courts excuse demand more 
readily than others).

50. See note 52 infra (discussing board’s authority to delegate its power to committee).
51. See Zapata, 430 A.2d at 781 (issue involved committee’s power to dismiss derivative suit).
52. Id. Alternatively, the Zapata board might have moved for dismissal on its own, without ap

pointing a special litigation committee. A board probably would not proceed in this manner, however, 
because the court is unlikely to dismiss the suit if the shareholder has alleged participation or acquies
cence by some or all members of the board. See note 146 infra and accompanying text (board arguably 
need not appoint litigation committee to move to dismiss suit). Corporate boards began to use special 
litigation committees in the mid-1970’s to terminate shareholder derivative suits against corporate di
rectors in a series of cases involving allegedly improper foreign payments. See, e.g., Cramer v. General 
Tel. & Elec. Corp., 582 F.2d 259, 263-64 (3d Cir. 1978), cert, denied. 439 U.S. 1129 (1979); Gall v. 
Exxon, 418 F. Supp. 508, 509 (S.D.N.Y. 1976); Auerbach v. Bennett, 47 N.Y.2d 619, 624, 393 N.E.2d 
994, 997, 419 N.Y.S.2d 920, 922 (1979); cf. Steinberg, supra note 13, at 2 (appointment of special litiga
tion committee is fairly new defensive strategy in derivative suits). One commentator has suggested 
that the Securities and Exchange Commission inspired the idea of litigation committee dismissals by 

Dismissal of the Suit. Once a shareholder has established standing, he
has authority to proceed with the suit. If the board of directors believes that 
continuation of the litigation is not in the corporation’s best interest, it may ask 
the court to dismiss the derivative suit. Before Zapata, the Delaware Supreme 
Court had not decided whether the board, or a committee of directors to whom 
the board has delegated authority,50 retains the power to dismiss a properly- 
initiated derivative suit that it believes is against the corporate interest.51 The 
board of directors of the Zapata Corporation, faced with this question, em
ployed an increasingly popular mechanism of corporate governance in an at
tempt to free itself of Maldonado’s derivative claim: the special litigation 
committee.52
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If a litigation committee decides to move to dismiss the action and the share
holder challenges that decision, the corporation can argue that the court 
should review the disinterested committee’s action under the business judg
ment rule—the same standard that it would employ to review any action of a 
disinterested board.53 Faced with this argument, several courts have permitted 
the board to dismiss the derivative suit. These courts reasoned that because the 
committee wields the full power of the board, and those exercising the power 
are not personally interested in the decision, the court owes the committee the 
deference that it normally accords the board when it reviews a challenged 
business decision.54 Thus, the court should presume good faith, due care, and 
loyalty in the committee’s decision and require the plaintiff to prove otherwise 
if he wishes to proceed with the derivative suit.55 Some courts, however, have 
rejected this reasoning, arguing that corporations lack the power to dismiss 
derivative suits after the plaintiff has established standing to litigate the corpo
rate cause of action.56

requiring the appointment of interim outside directors in settlement agreements terminating enforce
ment actions. Note, supra note 45, at 608 n.44.

State statutes confer on boards of directors authority to delegate their management responsibilities to 
board committees. Cal. Corp. Code § 311 (West Supp. 1981); Del. Code Ann. tit. 8, § 141(c) (1975 & 
Supp. 1980); N.Y. Bus. Corp. Law § 712 (McKinney Supp. 1980). A board faced with an unwanted 
derivative suit, therefore, can establish a committee of directors, usually composed of individuals who 
are neither named as defendants in the complaint nor implicated in the challenged transaction, to 
investigate the charges raised by the suit and to decide whether continued prosecution of the action is in 
the corporation’s best interest. If the board chooses to do so, it can grant to the committee whatever 
authority it has to act for the corporation with respect to the litigation. See, e.g., Abbey v. Control Data 
Corp., 603 F 2d 724, 730 (8th Cir. 1979) (board may authorize committee of outside directors to act with 
respect to derivative action), cert, denied, 444 U.S. 1017 (1980); Lewis v. Anderson, 615 F.2d 778, 780 
(9th Cir. 1979) (same), cert, denied, 449 U.S. 869 (1980); Auerbach v. Bennett, 47 N.Y.2d 619, 633, 393 
N.E.2d 994, 1002, 419 N.Y.S.2d 920, 928 (1979) (same).

53. Zapata Corporation made this argument in support of its motion to dismiss Maldonado’s deriva
tive suit. Reply Brief for Appellant at 28-33, Zapata Corp. v. Maldonado, 430 A.2d 779 (Del. 1981).

54. See, e.g., Gaines v. Haughton, 645 F.2d 761, 772 (9th Cir. 1981) (directors may delegate to 
disinterested special litigation committee authority to dismiss derivative lawsuit); Lewis v. Anderson, 
615 F.2d 778, 782-83 (9th Cir. 1979) (business judgment rule applies to any decision of board or com
mittee if it acted in good faith and directors independent), cert, denied, 449 U.S. 869 (1980); Abbey v. 
Control Data Corp., 603 F.2d 724, 730 (8th Cir. 1979) (same), cert, denied, 444 U.S. 1017 (1980); Maldo
nado v. Flynn. 485 F. Supp. 274, 279-80 (S.D.N.Y. 1980) (same); Rosengarten v. 1TT Co., 456 F. Supp. 
817, 824 (S.D.N.Y. 1979) (same); Auerbach v. Bennett, 47 N.Y.2d 619, 630-31, 393 N.E.2d 994, 1000-01, 
419 N.Y.S.2d 920, 926-27 (1979) (same).

55. Decisions allowing independent committee dismissal confer a significant new advantage on cor
porations faced with unwanted, but properly-initiated, derivative litigation. Corporations no longer 
have to choose between settlement and continued litigation, but now may use the litigation committee 
mechanism to attempt to dismiss the shareholder’s suit. This mechanism affords corporations an im
portant advantage because the court probably will review the disinterested committee's decision under 
the business judgment rule rather than under the stricter intrinsic fairness standard. Compare Abbey v. 
Control Data Corp., 603 F.2d 724, 730 (8th Cir. 1979) (reviewing dismissal decision of indépendant 
committee of board under business judgment rule), cert, denied, 444 U.S. 1017 ( 1980) and Joy v. North. 
519 F. Supp. 1312, 1328 (D. Conn. 1981) (same) and Auerbach v. Bennett, 47 N.Y.2d 619, 630-31, 393 
N.E.2d 994, 1000-01, 419 N.Y.S.2d 920, 926-27 (1979) (same) with Neponsit Inv. Co. v. Abramson, 405 
A.2d 97, 99-100 (Del. 1979) (reviewing decisions of interested directors under intrinsic fairness stan
dard) and Sterling v. Mayflower Hotel Corp., 33 Del. Ch. 293, 298, 93 A.2d 107, 110 (Sup. Ct. 1952) 
(reviewing self-interested decision of those bearing fiduciary duty to corporation under intrinsic fair
ness standard).

56. See, e.g., Abella v. Universal Leaf Tobacco Co., 495 F. Supp. 713, 718 (E.D. Va. 1980) (even 
committee of disinterested directors cannot dismiss properly-initiated derivative suit); Maher v. Zapata 
Corp., 490 F. Supp. 348, 353 (S.D. Tex. 1980) (committee of independent directors cannot terminate 
derivative action against other directors); Maldonado v. Flynn, 413 A.2d 1251, 1262-63 (Del. Ch. 1980) 
(committee of independent directors cannot dismiss derivative suit because corporation no longer has 
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II. Zapata Corp. v. Maldonado

In Zapata Corp. v. Maldonado^1 the Delaware Supreme Court chose a mid
dle ground between the two approaches taken by other courts. This section 
reviews the Zapata court’s analysis of the rights of derivative plaintiffs and of 
corporate boards that seek to dismiss derivative suits. The section first ana
lyzes the rights of a shareholder who properly initiates a derivative suit, and 
focuses on the power of a board committee that moves for dismissal of deriva
tive litigation. It then considers the role of the court that must balance the 
conflicting interests of the shareholder and the board committee in order to 
rule on the motion to dismiss.

A. THE SHAREHOLDER’S POWER TO MAINTAIN THE SUIT

In Zapata, the Delaware Chancery Court held that a shareholder who estab
lishes standing in a derivative suit has an absolute right to continue prosecut
ing the action despite a decision by the board of directors, or its duly 
authorized committee, to terminate the litigation.57 58 The Delaware Supreme 
Court, however, reversed the Chancery Court’s decision, explaining that a 
court’s decision to permit a shareholder to initiate a derivative suit does not 
vest in that shareholder sole control over the litigation of the underlying 
claim.59

power to control suit), rev'd and remanded sub nom. Zapata Corp. v. Maldonado, 430 A.2d 779 (Del. 
1981); cf. Grynberg v. Farmer, [1980 Transfer Binder] Fed. Sec. L. Rep. (CCH) D 97,683, at 98,586 (D. 
Colo. Oct. 8, 1980) (corporation moving to dismiss has burden of proving independence of litigation 
committee members); Sonics lnt’1, Inc. v. Dorchester Enterprises, Inc., 593 S.W.2d 390, 392 (Tex. Civ. 
App. 1980) (litigation committee’s decision not to sue does not defeat shareholder standing to seek 
temporary restraining order to prevent merger; court postponed consideration of effect to be given 
committee’s decision not to sue).

57. 430 A.2d 779 (Del. 1981).
58. Maldonado v. Flynn, 413 A.2d 1251, 1262 (Del. Ch. 1980), rev’d and remanded sub nom. Zapata 

Corp. v. Maldonado, 430 A.2d 779 (Del. 1981).
59. Zapata, 430 A.2d at 784-85.
60. Id. at 784 (citing Taormina v. Taormina Corp., 32 Del. Ch. 18, 25, 78 A.2d 473, 476 (1951)).
61. Id. (quoting Sohland v. Baker, 15 Del. Ch. 431, 442, 141 A. 277, 282 (1927)).
62. See H. Henn, Law of Corporations 749-50 (2d ed. 1970) (equity developed derivative suit for 

unusual situation when those in control of corporation refused to sue to protect corporate interest).

Although the court did not fully develop its argument against shareholder 
power to control the litigation, it made three assertions that, if fully developed, 
provide the basis for a convincing argument. First, the court noted that deriva
tive suits enforce corporate claims; thus, any recovery belongs to the corpora
tion rather than to the shareholder.60 This assertion, however, does not suggest 
that the board should control the litigation because the recovery does not be
long to the board any more than it belongs to the shareholders.

The court next stated that the shareholder’s right to initiate the derivative 
litigation is “solely for the purpose of preventing injustice where it is apparent 
that material corporate rights would not otherwise be protected.”61 The deriva
tive suit is, in fact, an extraordinary remedy that equity courts developed to 
prevent injustice to shareholders who could find no relief under the rigid rule 
of the common law when corporate directors refused to enforce corporate 
rights.62 The court believed that it should not expand this already extraordi
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nary remedy by automatically conferring upon the shareholder unrestricted 
control over litigation of the corporate claim.

Finally, the Zapata court presented the most convincing reason why the 
shareholder should not have exclusive control over the derivative litigation. If 
the court granted the shareholder, rather than the board, sole control over the 
litigation it effectively would place the shareholder’s interest in the corporation 
above the ownership interests of all other shareholders.63 Thus, a single share
holder, with power to control litigation decisions, could continue the prosecu
tion of a claim that the majority of shareholders might oppose.64 Furthermore, 
prosecution of the claim might be very costly; the expenses of litigation and the 
disruption of corporate decision-making could pose a serious threat to the wel
fare of the corporation.65

Although the Zapata court recognized the problems that arise when one 
shareholder acts for all others, it failed to identify the real difficulty inherent in 
this situation:66 a plaintiff shareholder owes no fiduciary duty to the corpora
tion.67 Lacking such a duty, a shareholder could continue to prosecute a claim

63. Zapata, 430 A.2d at 785.
64. Id. Some states attempt to protect the interests of the other shareholders by requiring plaintiff 

shareholders to make demand on other shareholders before filing a derivative action. See note 37 supra 
(discussing shareholder demand requirement). Delaware does not impose such a requirement, at least 
when the plaintiff alleges facts showing fraud or other illegality on the part of the offending directors. 
Mayer v. Adams, 37 Del. Ch. 298, 305, 141 A.2d 458, 462 (Sup. Ct. 1958).

65. Zapata, 430 A.2d at 785 (citing Lewis v. Anderson, 615 F.2d 778, 783 (9th Cir. 1979), cert, denied, 
449 U.S. 869 (1980)).

66. The court might have bolstered its argument by noting that the actions of the plaintiff share
holder may force the corporation to expend substantial sums of money. The corporation often must 
pay the plaintiffs expenses, especially if the action is successful. See Chrysler Corp. v. Dann, 43 Del. 
Ch. 252, 256, 223 A.2d 384, 386 (Sup. Ct. 1966) (if litigation benefits corporation, corporation must 
reimburse plaintiff for attorneys’ fees); cf. Mills v. Electric Auto-Lite Co., 396 U.S. 375, 391-92 (1970) 
(if litigation benefits class of shareholders, corporation must reimburse plaintiff for attorneys' fees). 
Moreover, the corporation may indemnify the directors exposed to liability as a result of plaintiff share
holder’s suit. See Solomini v. Hollander, 129 N.J. Eq. 264, 273, 19 A.2d 344, 348 (Ch. 1941) (directors 
and officers who successfully have defended suit and demonstrated honesty and loyalty entitled to 
reimbursement of expenses in connection with litigation).

67. Tasner v. Billera, 379 F. Supp. 815, 826 (N.D. 111. 1974). Authorities are unclear as to the respon
sibility a shareholder assumes when he becomes a derivative plaintiff. See Cohen v. Bloch. 507 F. 
Supp. 321, 324 (S.D.N.Y. 1980) (authorities disagree on whether derivative plaintiff has fiduciary duty 
to corporation or only to shareholders similarly situated). The United States Supreme Court, in Cohen 
v. Beneficial Indus. Loan Corp., 337 U.S. 541 (1949), recognized that the self-chosen derivative plaintiff 
has some obligation to other shareholders whose interests are affected by his prosecution of the corpo
rate claim. Id. at 549. The Court, however, did not find that the derivative plaintiff owed a specific duty 
either to the corporation or to the other shareholders. It said only that the plaintiff takes on a position 
“of a fiduciary character” because he sues as a representative of a class with similar interests in the 
corporate litigation. Id.

The Federal Rules of Civil Procedure require that the derivative plaintiff “fairly and adequately 
represent the interests of shareholders . . . similarly situated.” Fed. R. Civ. P. 23.1. The plaintiffs 
interest must not be antagonistic to the interests of those he represents. Davis v. Corned, Inc., 619 F.2d 
588, 593 (6th Cir. 1980); Darrow v. Southdown, Inc., 574 F.2d 1333, 1337 (5th Cir.), cert, denied, 439 
U.S. 984 (1978); 7A C. Wright & A. Miller, Federal Practice and Procedure § 1833, at 393-94 
(1972). Some courts also read this provision as imposing an additional duty on the plaintiff to prose
cute the action vigorously in the interests of the other shareholders. Cohen v. Bloch, 507 F. Supp. 321, 
324 (S.D.N.Y. 1980); Jannes v. Microwave Communications, Inc., 57 F.R.D. 18, 23 (N.D. Ill. 1972).

Rule 23.1 of the Delaware Chancery Rules, which governs derivative actions, contains no require
ment of fair and adequate representation. Del. Ct. Ch. P R. 23.1. It does, however, require court 
approval of derivative suit settlements and notice to other shareholders if settlement is to nave a res 
judicata effect. To that extent, the rule recognizes that the derivative plaintiff acts in a way that affects 
the interests of others. Nevertheless, even if Delaware law did include such a provision, the derivative 
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that injures the corporation and bear no liability for his irresponsible action.* 68 
If a shareholder had absolute power to direct corporate litigation, he would 
thus have control over the corporate destiny without any countervailing ac
countability for his decisions.69

plaintiff at most probably would have a duty to other similarly situated shareholders, rather than to the 
corporation as a whole. The duty would arise from the relationship between the class representative 
and the class members rather than from their relationship to the corporation. See IS. C. Wright & A. 
Miller, supra, § 1833, at 393 (standard for adequate representation in derivative suit similar to that for 
class action).

68. Cf. Tasner v. Billera, 379 F. Supp. 815, 826 (N.D. Ill. 1974) (justice may not be served if minority 
shareholder can, through use of vague allegations, impose on defendants and court long and compli
cated trial ultimately resulting in dismissal).

69. See Lewis v. Anderson, 615 F.2d 778, 783 (9th Cir. 1979) (allowing one shareholder to incapaci
tate entire board gives too much leverage to dissident shareholders), cert, denied, 449 U.S. 869 (1980).

70. Conceding this point does not suggest that the corporation’s general counsel could displace the 
attorney retained by the shareholder to litigate the action or that the shareholder’s attorney henceforth 
must consult with the corporation’s counsel on strategy for the lawsuit.

71. Zapata, 430 A.2d at 782.
72. Id. at 784-85. For example, a shareholder cannot settle a derivative suit without receiving ap

proval from the court. See Del. Ct. Ch. P R. 23.1 (derivative action shall not be dismissed or compro
mised without approval of court). In effect, both the shareholder and the corporation lose control of the 
suit at this point.

The court’s decision, however, should not preclude the possibility that in some cases the court may 
take from the corporation authority over the suit. The two-step test ultimately formulated by the 
Zapata court contemplates just such a possibility. When the corporation fails to meet the Zapata lest, 
the court, rather than the corporate board, decides whether the plaintiff may continue the litigation.

73. Zapata, 430 A.2d at 785-86.
74. Id.
75. Id. at 785.
76. Id. at 786.

Despite the Zapata court’s failure to explain its reasoning fully, its conclu
sion clearly is correct. A shareholder should not have a free hand in prosecut
ing corporate claims.70 When the board seeks dismissal, therefore, the court 
should not mechanically refuse its motion on the ground that the shareholder 
has an absolute and unfettered right to continue to press the claim.71 As the 
Zapata court made clear, a shareholder who initiates a suit does not necessar
ily have sole authority to conduct the litigation of the underlying claim.72

B. THE POWER OF A BOARD COMMITTEE TO DISMISS A DERIVATIVE SUIT

After it decided that the shareholder does not have an individual, indefeasi
ble right to prosecute the action, the court turned to the question whether a 
board committee has the power to dismiss a properly-initiated derivative suit. 
The court examined two issues: whether a corporate board possesses the 
power to dismiss a properly-initiated derivative suit and, if it does, whether a 
board tainted by self-interest can delegate its dismissal power to a committee 
of the board.73 Zapata answered both questions affirmatively.74

The Board’s Power to Dismiss. The Zapata court held that although the
board in certain circumstances might lose its power to determine whether to 
bring suit, it does not thereby lose all power to manage the suit.75 A judicial 
determination that the board’s initial refusal to bring suit was wrongful is only 
a decision not to give credence to this particular exercise of the board’s 
power.76 Thus, despite such a determination, the board retains some power to 
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act with respect to the suit.77 Although the court reached its conclusion with 
little analysis and without citation of authority, the conclusion undoubtedly is 
correct. It is best understood by examining separately the two kinds of cases in 
which the issue arises: wrongful refusal and demand futility.

77. Id.
78. See text accompanying note 42 supra (analogizing first stage of derivative suit to suit against 

board for wrongful refusal).
79. See Swanson v. Traer, 249 F.2d 854, 858-59 (7th Cir. 1957) (shareholder must show equitable 

basis for intervention because right to sue does not spring automatically from refusal).
80. In re Kauffman Mut. Fund Actions, 479 F.2d 257, 265 (1st Cir.), cert, denied. 414 U.S. 857 

(1973); Brooks v. American Export Industries, Inc., 68 F.R.D. 506, 511 (S.D.N.Y. 1975); see Note, 
supra note 32, at 178-79 (because shareholders almost always include directors among named defend
ants in derivative suit regardless of whether they are "real target” of suit, courts should not mechanical
ly dispense with demand requirements whenever directors are defendants).

81. See In re Kauffman Mut. Fund Actions, 479 F.2d 257, 265 (1st Cir.) (director’s erroneous busi
nessjudgment in connection with prior corporate activity no indication that he will refuse to do duty 
when asked in future), cert, denied. 414 U.S. 857 (1973). Faced with the possibility of yet another 
lawsuit, directors would have an incentive to exercise good faith and due care in deciding whether to 
continue to litigate the claim.

82. See Zapata. 430 A.2d at 785 (board does not lose statutory power over derivative claim in either 
demand refusal or demand futility case).

83. See notes 47-49 supra and accompanying text (discussing demand futility).
84. See Del. Code Ann. tit. 8, § 144 (1975) (presence of interested directors does not invalidate 

board action). Zapata recognized that section 144 reflects Delaware’s policy of permitting disinterested 
directors to act for the board as to matters in which other directors are interested. 430 A.2d at 786.

In wrongful refusal cases, the board acted wrongfully in deciding not to 
prosecute the corporate claim,78 and the court therefore permits a shareholder 
to initiate the litigation.79 The remedy suits the wrong because the shareholder 
realizes his initial objective of suing to enforce the corporation’s claim. In light 
of this objective and the nature of the board’s wrongful act, a remedy that 
removes from the board all power over the subsequent litigation could be 
excessive.

Furthermore, a board’s wrongful refusal should not divest it of all power 
over the litigation; the board has a potential for self-reform that suggests that it 
will not act against the interests of the corporation in making future decisions 
about the suit. Courts have recognized the board’s ability to reform itself in 
numerous cases. Some courts, for example, have required demand on the 
board even when directors are named as defendants.80 Others have held that a 
board can realize that the act in which it acquiesced was wrongful and that it 
should prosecute those who perpetrated the wrong.81 The same rationale sup
ports the Zapata court’s argument that a wrongful refusal to sue does not strip 
the board of its power over the corporate claim.82 If the board’s decision not to 
sue was wrongful, the directors, acting under a duty to the corporation and its 
shareholders, may reform themselves and thus diligently meet their responsi
bilities to the corporation in future decisions regarding the pending derivative 
suit.

In demand futility cases, the board also should not lose all power over the 
derivative litigation. In these cases, courts excuse the shareholder’s initial de
mand on the board as futile after the shareholder demonstrates that self-inter
est motivated those charged with making the corporate decision.83 Although 
the law removes from those particular directors the power to decide whether to 
bring suit, it does not thereby remove all power from the board itself.84 Thus, if 



1982] Shareholder Derivative Suits 1039

the board can overcome its disqualification problem, it should retain some 
power to control the litigation of the corporate claim.85

85. A board could attempt to overcome its disqualification by creating a litigation committee com
posed of newly-appointed disinterested directors, or by allowing a minority of eligible disinterested 
directors to evaluate the suit.

86. Zapata, 430 A.2d at 781.
87. Id. at 786.
88. Del. Code Ann. tit. 8, § 141(c) (1975 & Supp. 1980).
89. Id. tit. 8, § 144.
90. Zapata, 430 A.2d at 788. The Zapata court thus avoided the circular argument offered by other 

courts that have upheld the power of the committee to act for the tainted board. These courts argued 
that unless the committee could act, the corporation would be powerless to act when faced with an 
unwanted derivative suit in which the plaintiff had established standing. Auerbach v. Bennett. 47 
N.Y.2d 619, 633, 393 N.E.2d 994, 1002, 419 N.Y.S.2d 920, 928 (1979); Lewis v. Anderson, 615 F.2d 778, 
783 (9th Cir. 1979), cert, denied, 449 U.S. 869 (1980). This argument, however, begs the very question 
that the Zapata case poses: whether the corporation in this situation does have power to act.

91. Zapata, 430 A.2d at 787-88.
92. Id. at 787.
93. Id.
94. Id.

Delegation of the Power to Dismiss. The Zapata Corporation’s board
attempted to overcome its disqualification problem by delegating its authority 
over the litigation to a committee of “disinterested” board members.86 In cre
ating the committee and delegating authority to it, the Zapata board relied on 
sections 141 and 144 of the Delaware General Corporate Law.87 Section 141 
authorizes the board to appoint committees that may exercise the full power of 
the board.88 Section 144 provides that the presence of some interested directors 
will not invalidate actions that the board may take.89 Read together, the two 
sections arguably permit an interested board to create a committee, composed 
of newly-appointed, disinterested directors, that could validly exercise the 
board’s power. The Zapata court apparently adopted this interpretation when 
it ruled that the Zapata Corporation’s newly-created litigation committee 
could move to dismiss the suit.90

C. THE COURT’S ROLE IN RESOLVING CONFLICTS BETWEEN THE PLAINTIFF 
SHAREHOLDER AND THE BOARD COMMITTEE

Having established authority for the board to move for dismissal, the 
Zapata court went on to enunciate its standard for judicial review of the 
board’s decision in cases when the plaintiff shareholder opposes the dismissal 
motion. Although the court recognized that prior cases had applied the usual 
business judgment rule to test the propriety of the decision to dismiss, it never
theless decided that the circumstances required a stricter standard.91

The court identified three factors that distinguished Zapata from the typical 
case involving the board’s exercise of business judgment. To begin with, 
Zapata was a properly-initiated demand futility case.92 Second, the share
holder had prosecuted the action for four years before the corporation moved 
to dismiss.93 Finally, the defendant directors themselves appointed the “disin
terested” directors who made the decision to dismiss the derivative suit.94

The Zapata court believed that these three considerations raised serious 
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concerns about the propriety of the committee’s decision to dismiss.95 Because 
of these concerns, the court formulated a two-step test, embodying a stricter 
standard of review than the business judgment rule, that the lower court 
should apply on remand.96 The first step, a modified business judgment rule, 
placed the burden of proving the reasonableness of the decision to dismiss on 
the corporate board.97 The corporation must prove that the committee mem
bers were disinterested in the challenged transaction and independent of the 
interested directors. In addition, the corporation must show that the commit
tee acted in good faith, conducted an adequate investigation, and had a rea
soned basis for its decision.98 The first step is, in effect, a guarantee of 
procedural regularity and fairness.

95. Id. al 787-88.
96. Id. at 788-89.
97. Id. at 788.
98. Id.
99. Id. The court noted that if the corporation failed to fulfill the requirements of the first step, it 

easily could deny the corporation’s motion to dismiss the litigation. Id. at 789.
100. Id. If the court believes that the corporation’s first-step showing demonstrates the correctness of 

its decision to dismiss, it may choose not to proceed to the second step. Id.
101. Id.
102. See id. at 787 (Zapata distinguishable from other business judgment cases because, inter alia, 

suit properly initiated).
103. Id. at 780.
104. C. McCormick, Law of Evidence § 337, at 786 (2d ed. 1972).

If the lower court finds that the corporation fulfilled the requirements of the 
first step,99 the court may apply the second step of the Zapata test to determine 
whether the decision was substantively fair.100 Under the second step, the court 
applies its own business judgment to determine whether to dismiss the deriva
tive suit, taking into account matters of law and public policy, as well as the 
best interest of the corporation.101 If the court suspects that some impropriety 
lurked behind the committee’s seemingly good-faith decision to dismiss, the 
second step affords the court an opportunity to allow the derivative suit to 
proceed.

III. Critique of the Zapata Test

A. THE MODIFIED BUSINESS JUDGMENT RULE: PROCEDURAL FAIRNESS

The policies governing the allocation of evidentiary burdens justify the pro
cedural fairness element of the Zapata test. The court shifted the burden of 
proof to the corporate board in the first step of its test because, unlike the 
plaintiff in the usual business judgment case, the plaintiff in Zapata had estab- 
fished standing to sue.102 The plaintiff shareholder had already established 
standing because he met the burden of pleading sufficiently particularized facts 
to implicate the entire board in the alleged wrongdoing.103 Because courts 
often place the burden of proof on the moving party—the one who asks the 
court to alter the status quo104 —the corporation seeking to dismiss derivative 
litigation rightfully shoulders the burden of proof.

Another principle governing the allocation of evidentiary burdens supports 
the Zapata court’s position. As a general rule, a party has the burden of prov
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ing facts that are peculiarly within his knowledge.105 In Zapata, the court 
probably imposed the burden of proving procedural regularity on the board 
because the board was in possession of the necessary facts pertaining to the 
good faith and due care of the litigation committee.

105. Id. § 337, at 787.
106. Id. at 786-87.
107. As the Zapala court noted, “[w]e have to be concerned about the creation of an ‘Independent 

Litigation Committee’ four years later, after the election of two new outside directors.” 430 A.2d at 787.
108. Id.
109. Id.
110. Id.
111. Id. at 788. This directly conflicts with the New York Court of Appeals’ recent decision in 

Auerbach v. Bennett, 47 N.Y.2d 619, 393 N.E.2d 994, 419 N.Y.S.2d 920 (1979), which emphatically 
denied that the court had any role beyond reviewing the procedure that the committee had employed in 
reaching its decision to dismiss. Id. at 633-34, 393 N.E.2d at 1002, 419 N.Y.S.2d at 928-29 The 
Auerbach and Zapata courts, both respected courts in the field of corporate law, probably took different 
approaches because the respective facts raised different degrees of suspicion. Auerbach involved the 
directors’ failure to discover improper foreign payments, id. at 624-25, 393 N.E.2d at 996-97, 419 
N.Y.S.2d at 922-23, while Zapata involved self-dealing by the defendants. See note 2 supra. In 
Auerbach, the directors began an investigation of possible wrongdoing within the corporation as soon 
as they learned of allegations leveled against other corporations and before any charges were brought 
against the company itself. 47 N.Y.2d at 624-25, 393 N.E.2d at 996-97, 419 N.Y.S.2d at 922-23. More
over. when the shareholder filed a derivative action, the board immediately moved to consider its mer
its. Id. In contrast, the directors of the Zapata Corporation allowed Maldonado’s derivative suit to 
proceed for four years before they took steps to squelch it. Zapata, 430 A.2d at 787.

112. Courts in the past have looked at the reasonableness of a board’s decision to the extent of 
requiring some rational basis for it. See Sinclair Oil Corp. v. Levien, 280 A.2d 717, 720 (Del. 1971) 
(when applying business judgment rule court will not interfere unless gross and palpable overreaching). 
The language of the Zapata opinion, however, requires more than minimal rationality: “(T]he Court 
should inquire into ... the bases supporting [the committee’s] conclusions. ... If the Court deter
mines either that the committee is not independent or has not shown reasonable bases for its conclu
sions ... the Court shall deny the corporation’s motion.” 430 A.2d at 788-89; see also Note, supra note 
45, at 626-29 (reasonableness review inappropriate for court because ineffective in correcting structural 
bias inherent in litigation committee review of charges against other directors).

113. 582 F.2d 259 (3d Ctr. 1978), cert, denied, 439 U.S. 1129 (1979).

Finally, policy considerations that often guide the allocation of burdens also 
support the Zapata court’s decision. Courts sometimes handicap disfavored 
contentions by placing the burden of proof on the party relying on that argu
ment.106 The Zapata court’s shift in the burden of proof may reflect a wish to 
handicap a party whose good faith was open to serious question.107 Unprinci
pled corporate boards, for example, might unfairly trample upon the right of 
the shareholder to bring a derivative action.108 By placing the burden of proof 
on the corporation, courts can afford some protection to shareholders who es
tablish standing in the derivative suit, vigorously litigate their claim, and then 
find themselves facing a dismissal motion made by directors beholden to the 
defendants for their appointment to the board. The potential for “subcon
scious abuse”109 of the committee mechanism and “there but for the grace of 
God go I” empathy on the part of committee members for their fellow direc
tors110 provide additional support for the court’s decision to shift the burden to 
the corporation.

In addition to shifting the burden of proof, the Zapata court added another 
element to the business judgment standard in the derivative context: the board, 
or board committee, must enunciate a reasonable basis for its decision to dis
miss the suit.111 This requirement is not unprecedented.112 In Cramer v. Gen
eral Telephone & Electronics Corp. ,113 the United States Court of Appeals for 
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the Third Circuit stated that a court could analyze the reasonableness of a 
board’s business decision when the shareholder alleged that the directors’ 
judgment was so unreasonable as to fall outside the bounds of legitimate dis
cretion.114 Delaware precedent also supports the proposition that the court 
may consider the reasonableness of a business decision in order to determine 
whether the directors reasonably could have believed the decision to be in the 
corporation’s best interest.115

114. Id. at 275. The Cramer court cited the Supreme Court’s decision in United Copper Sec. Co. v. 
Amalgamated Copper Co., 244 U.S. 261 (1917), in which the Court deferred to the board’s business 
judgment but said that there was not “even an allegation that [the directors'] action in refusing to bring 
suit [was] unwise." 244 U.S. at 264.

115. See Gimbel v. Signal Companies, 316 A.2d 599, 615-18 (Del. Ch.) (court granted preliminary 
injunction barring sale of subsidiary because of doubt as to reasonableness of board’s decision), affdper 
curiam, 316 A.2d 619 (Del. 1974); Muschel v. Western Union Corp., 310 A.2d 904, 908 (Del. Ch. 1973) 
(unreasonable disparity between price offered and fair price of company’s stock created inference of 
bad faith or lack of due care); see also Block & Prussin, supra note 13, at 37-38 (business judgment rule 
permits court to determine whether board reasonably could have believed decision in best interests of 
corporation).

116. Zapata, 430 A.2d at 788.
117. Id. at 789.
118. Id.
119. See text accompanying notes 92-94 supra (Zapata distinguishable because directors, who were 

appointees of director-defendants, attempted to dismiss case that plaintiff had been litigating for four 
years).

120. “The second step is intended to thwart instances where corporate actions meet the criteria of 
step one, but the result does not appear to satisfy its spirit, or where corporate actions would simply 
prematurely terminate a shareholder grievance deserving of further consideration in the corporation's 
interest.” Zapata, 430 A.2d at 789.

Zapata's shifted burden of proof and its requirement of reasonableness re
flect the court’s concern for the interests of the shareholder who has established 
standing to bring a derivative suit. Although superficially similar to the tradi
tional business judgment rule, Zapata's test removes a substantial handicap for 
derivative plaintiffs. Unlike the business judgment rule, which requires the 
shareholder to prove the absence of good faith, independence, or due care, the 
Zapata test requires that the corporation affirmatively prove the good faith 
and independence of its committee and the reasonableness of the committee’s 
decision.116

b. the exercise of judicial business judgment: substantive 
FAIRNESS

Not satisfied that the first step of its test, requiring procedural fairness, 
would guarantee an equitable board decision, the Zapata court added a second 
step of judicial review. Under this second part of the test, the lower court, in 
its discretion, may apply its own business judgment to determine whether to 
dismiss the derivative suit.117 The court may apply the second step even 
though the board committee has met its burden of proof under the procedural 
fairness test.118 The substantive fairness step represents the Zapata court’s re
sponse to considerations that distinguish the case from the ordinary business 
judgment case,119 a response designed to ensure that fair procedures produce a 
fair result.120

Although the second step of the Zapata test may aid courts in policing sub
stantive fairness, it goes far beyond most corporate law precedents. By exercis-
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ing its own business judgment, the court assumes a responsibility that courts 
traditionally have renounced:121 to second-guess the decisions of those en
trusted with corporate management and thus violate the central premise of the 
business judgment rule.122 Furthermore, the second step arguably is unneces
sary to alleviate the court’s concern that the committee improperly reached its 
decision to dismiss. Instead, careful application of the procedural fairness 
standard can ensure the propriety of a decision to dismiss.

121. See Miller v. American Tel. & Tel. Co., 507 F.2d 759, 762 (3d Cir. 1974) (business judgment 
rule embodies unanimous opinion of American courts to eschew intervention in corporate decision
making if directors’ judgment uninfluenced by personal considerations and exercised in good faith); 
Warshaw v. Calhoun, 43 Del. Ch. 148, 157-58, 221 A.2d 487, 492-93 (Sup. Ct. 1966) (business judgment 
rule prevents courts from interfering in business decisions of directors in absence of proof of baa faith 
or gross abuse of discretion); Auerbach v. Bennett, 47 N.Y.2d 619, 630, 393 N.E.2d 994, 1000, 419 
N.Y.S.2d 920, 926 (1979) (business judgment rule incorporates notion that courts ill-equipped to evalu
ate business judgments); Gimbel v. Signal Companies, 316 A.2d 599, 609 (Del. Ch.) (business judgment 
rule precludes court from substituting own notion of what is sound business judgment for that of board) 
(quoting Sinclair Oil Corp. v. Levien, 280 A.2d 717, 720 (Del. 1971)), aff~dper curiam, 316 A.2d 619 
(Del. 1974).

122. Auerbach v. Bennett, 47 N.Y.2d 619, 629, 393 N.E.2d 994, 999-1000, 419 N.Y.S.2d 920, 926 
(1979).

123. For a discussion of potential issues left open by the Zapata opinion, see Block & Prussin, supra 
note 13, at 62 & n.149.

124. Zapata, 430 A.2d at 789 (if committee independent and had reasonable basis for its decision to 
dismiss, court may reject shareholder’s challenge).

125. Block & Prussin sharply criticize the Zapata decision as unsupportable judicial legislation. 
Block & Prussin, supra note 13, at 63. They argue that the court’s test is an “oddball hybrid combina
tion of business judgment rule criteria and the ‘intrinsic fairness’ criteria” and that analysis under the 
second step will “include just about everything under the sun.”AZ

126. In Karasik v. Pacific Eastern Corp., 21 Del. Ch. 81, 180 A. 604 (1935), the court appointed a 
special master to review the circumstances surrounding a challenged settlement of a derivative suit. Id 
at 88, 180 A. at 605-06. The master’s investigation focused on whether the settlement involved fraud, 
and his findings repeatedly emphasized that the investigation was limited to determining whether direc
tors exercised honest business judgment. Id. at 88-91, 180 A. at 607-09. Nevertheless, courts may find a 
special master useful to facilitate a Zapata review.

Moreover, application of the substantive fairness step may be problematic. 
The Zapata decision unfortunately offers little guidance to directors in the po
sition of making dismissal decisions.123 The opinion merely states that in the 
right circumstances the board can dismiss the derivative litigation.124 The 
court did not disclose the content of its substantive fairness requirement, nor 
did it give much guidance to other courts. Zapata does not specify what factors 
a court should consider and what weight it should accord them in determining 
whether to allow a derivative suit to proceed.125 It is unclear, for example, 
whether the lower court can examine evidence other than that presented by the 
parties, perhaps by appointing a special master to undertake an independent 
investigation or to review the work of the corporation’s litigation committee.126

Despite these concerns, Zapata's second step provides a workable solution 
to the problems inherent in board dismissals of derivative suits brought against 
other board members. In an attempt to deal more fairly with the conflicting 
interests and potential abuses inherent in this setting, the Zapata test goes be
yond simple application of the business judgment rule or mere recognition of 
the individual plaintiff-shareholder’s right to sue. The Zapata court recog
nized that the traditional business judgment standard will not protect the cor
porate interest against the decision-making abuses of directors who may 
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empathize subconsciously with the defendant directors.127

127. Zapata, 430 A.2d at 787 (questionable whether existing standards provide adequate safeguards 
against subconscious abuse). Commentators have discussed extensively the potential for bias in and 
abuse of the litigation committee mechanism. See Dent, supra note 13, at 111-17 (discussing lack of 
independence of both inside and outside directors when reviewing charges against fellow directors); 
Note, supra note 45, at 619-26 (discussing structural bias inherent in use of board committees to review 
charges against fellow directors).

128. Although the reasonable basis requirement of the procedural fairness review appears to obviate 
the need for a substantive review, the two tests in fact serve different purposes. A court could find that 
a committeee’s dismissal decision had a reasonable basis yet deny a dismissal motion if it disagrees with 
the committee's judgment regarding the corporation’s best interest.

129. Brudney, The Independent Director—Heavenly City or Potemkin Village?, 95 Harv. L. Rev. 
597, 610 & n.39 (1982).

130. Professor Brudney notes that a variety of psychological and social considerations make "in
dependent” directors likely to sympathize with their accused colleagues. He reasons that “(n]o defini
tion of independence yet offered precludes an independent director from being a social friend of, or a 
member of the same clubs, associations, or charitable efforts as, the persons whose compensation or 
self-dealing transaction he is asked to assess.” Id. at 613; see Dent, supra note 13, at 111-13 (describing 
explicit and implicit pressures that prevent independent review by fellow directors).

131. Two commentators have suggested that courts are competent to review the merits of a corpora
tion's dismissal decision because such a review requires courts to make retrospective decisions based on 
a record, a function that involves the same kind of judgment that courts make everyday. Coffee & 
Schwartz, supra note 13, at 282-83.

132. The Zapata court referred to this line of cases. 430 A.2d at 787. Justice Quillen, author of the 
Zapata opinion, quoted one of his decisions dealing with this issue: “In determining whether or not to 
approve a proposed settlement of a derivative stockholder’s action (when directors are on both sides of 
the transaction], the Court of Chancery is called upon to exercise its own business judgment.” Id. 
(quoting Neponsit Inv. Co. v. Abramson, 405 A.2d 97, 100 (Del. 1979)); see Rome v. Archer, 41 Del. 
Ch. 404, 412, 197 A.2d 49, 53-54 (Sup. Ct. 1964) (court may use business judgment when determining 
whether to approve settlement of derivative suit as reasonable); Krinsky v. Helfand, 38 Del. Ch. 553, 
560, 156 A.2d 90, 94 (Sup. Ct. 1959) (court must weigh nature of claim and possible defenses, and 
exercise business judgment in determining whether proposed settlement reasonable); Paolozzi v. Bar
ber, 260 A.2d 176, 179 (Del. Ch. 1969) (court must exercise own business judgment in approving settle
ment of derivative suit). But cf. 13 W. Fletcher, supra note 16, § 6020.1, at 575 (rev. perm. ed. 1980) 
(federal court must not substitute its business judgment for that of parties to settlement).

Judicial review of the directors’ decision to dismiss—at least whenever the 
court suspects that the directors did not consider fairly the corporate interest— 
may be the only way for courts to ensure that the corporation’s interest is rep
resented adequately.128 The traditional business judgment rule is inadequate 
because no amount of inquiry into the independence of directors will permit 
the court to determine whether a vote to dismiss is truly “independent.” In
dependent directors, for example, are rarely appointed without the prior ap
proval of management.129 Moreover, no amount of effort can remove the 
empathy that directors, even those who are considered to be independent, may 
feel toward their accused colleagues.130 Application of judicial business judg
ment, however, assures the court that the decision to dismiss is in the corporate 
interest, as the court understands that interest.

Although the Zapata test involves the court in substantive review of a deci
sion that normally is the exclusive preserve of corporate managers, such judi
cial intervention has precedent in Delaware law.131 In several analogous cases, 
courts have examined proposed settlements of derivative actions, applying 
their own business judgment to ensure that the board had considered and pro
tected the corporate interest.132 These courts did not limit themselves to a re
view of the procedures by which the parties reached a settlement agreement. 
Instead, the courts conducted a substantive review of the reasonableness of the 
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settlement, weighing the nature of the claims, possible defenses, and obstacles 
facing the plaintiffs should the suits proceed to trial.133 The courts stopped 
short of renegotiating the settlement agreements, but nevertheless insisted that 
the settlement be within the reasonable range that defines the corporate inter
est.134 Analogous application of the court’s business judgment in the context of 
director dismissal motions could involve similar balancing considerations: the 
likelihood of recovery weighed against the cost, financial and otherwise, of 
continued litigation of the claims.

133. See Rome v. Archer, 41 Del. Ch. 404, 411-12, 197 A.2d 49, 53-54 (Sup. Ct. 1964) (listing factors 
court should consider when reviewing proposed settlement agreement); Gladstone v. Bennett, 38 Del. 
Ch. 391, 400, 153 A.2d 577, 583 (Sup. Ct. 1959) (same); 13 W. Fletcher, supra note 16. § 6020, at 566- 
67 (rev. perm. ed. 1980) (same).

134. Perrine v. Pennroad Corp., 28 Del. Ch. 342, 357-58, 47 A.2d 479, 489 (1946).
135. See generally Coffee & Schwartz, supra note 13, at 261-62 (discussing judicial threat posed to 

derivative suits by courts’ deference to directors’ business judgment); Dent, supra note 13, at 109 (dis
cussing judicial threat posed to derivative suits by courts’ deference to special litigation committee).

136. See notes 43-45 supra and accompanying text (discussing analogous application of business 
judgment rule to directors’ decision not to sue). Bui see Grynberg v. Farmer [1980 Transfer Binder] 
Fed. Sec. L. Rep. (CCH) H 97,683, at 98,586 (D. Colo. Oct. 8, 1980) (applying business judgment rule 
to corporation’s decision to dismiss derivative suit, but placing burden of proof on corporation; court 
held coiporation failed to meet burden of proof on issue of independence).

137. See Zapata, 430 A.2d at 787 (Zapata distinguishable because plaintiff did not make demand on 
board, directors moved for dismissal four years after suit initiated, and court skeptical about directors’ 
ability to act without regard to defendant-directors’ interests).

138. Id. at 784 n.10.

The court's second step, insofar as it eschews blanket application of the 
traditional business judgment rule, may preserve the viability of the derivative 
suit as a means of protecting the corporate interest.135 As discussed above, ac
tions of the special litigation committee normally are subject to review under 
the business judgment rule rather than the intrinsic fairness standard. Under 
the business judgment rule, corporations can dismiss derivative litigation more 
easily because the burden of proof rests upon the shareholder.136 Litigation 
committees will take advantage of this standard and decide to discontinue liti
gation against other board members. Because the litigation committee device, 
in combination with the business judgment rule, may handicap the derivative 
suit as a mechanism of corporate governance, courts should consider applying 
the test developed in Zapata to other circumstances.

Thus, Zapata's value in preserving the derivative suit will depend upon the 
willingness of other courts to apply the test outside of the demand futility con
text. To the extent that the Zapata opinion emphasizes the facts that dist
inguish Zapata from other cases,137 the court may have intended to limit its 
test to that particular context.138 If other courts so limit Zapata, the decision 
will contribute very little to securing the future of the derivative suit. If other 
courts, however, extend Zapata's stricter standard of review to demand refusal 
and other demand futility cases, then the opinion could protect derivative suits 
against the threat posed by dismissals under the business judgment rule.

IV. New Frontiers

A. DEMAND FUTILITY AND LATER DISMISSAL CASES

Although the Zapata court apparently intended to limit strictly the applica
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bility of its holding, the Zapata test should apply to other demand futility 
cases. Courts generally recognize demand as futile whenever a shareholder 
sues a majority of the directors.139 In such cases, courts probably will permit 
the shareholders to initiate suit,140 and the directors probably will appoint a 
disinterested litigation committee in an attempt to dismiss the suit. Courts re
viewing the committee’s decision to dismiss should apply both prongs of 
Zapata's test.

139. See 13 W. Fletcher, supra note 16, § 5965. at 410-11 (rev. perm. ed. 1980) (citing demand 
futility cases). In the future, however, courts may not recognize demand as futile when the shareholder 
sues a majority or even all of the directors. See notes 142-43 infra (courts may refuse to deem demand 
futile because directors always can appoint independent litigation committee to evaluate merits of de
rivative suit).

140. See 13 W. Fletcher, supra note 16, § 5965, at 410-11 (rev. perm. ed. 1980) (courts will excuse 
demand for various reasons, among them that plaintiff is suing majority of board); see also notes 47-49 
supra and accompanying text (discussing when courts excuse demand as futile).

141. See notes 104-07 supra and accompanying text (discussing imposition of burden of proof on 
disfavored contentions).

142. See Del. Code Ann. tit. 8, § 144 (1975) (directors may not vote on transactions in which they 
hold personal interest, but disinterested directors may act for board even though they may not consti
tute quorum). The minimum number of directors that a court would recognize as a board committee 
capable of exercising the power of the board, probably two, would determine the outside limit of de
mand futility cases.

143. Commentators, extending the logic of Zapata, have advocated that the court require plaintiffs to 
make demand on the litigation committee. Block & Prussin. supra note 13, at 75.

Two elements that the Zapata court identified to justify its application of the 
procedural prong generally exist in demand futility/later dismissal cases. 
First, the shareholder will have established standing by alleging sufficiently 
particular facts implicating the entire board in the challenged transaction. Sec
ond, the corporation will be the party asking the court to dismiss the case.141 
Good reason also exists for courts to apply Zapata's second prong, the sub
stantive fairness review. Admittedly, demand futility/later dismissal cases may 
not present precisely the same fairness concerns as the Zapata case. Neverthe
less, the presence of directors beholden to the defendants and the associated 
potential for conscious or subconscious abuse of the committee mechanism in 
these cases is sufficiently similar to the situation in Zapata to raise analogous 
equitable concerns.

B. DEMAND REFUSAL AND LATER DISMISSAL CASES

In the wake of decisions recognizing the power of a litigation committee to 
dismiss a derivative suit, the number of demand futility cases may diminish. It 
is unlikely that courts will find that demand is futile when even a minority of 
directors is eligible to consider the proposed litigation. In other words, demand 
will be futile only when the shareholder sues either the entire board, or per
haps all but one of the directors.142 In the latter case, courts still may refuse to 
find that demand is futile because the board of directors can create a litigation 
committee composed of newly-appointed directors with the power to deter
mine whether to bring suit.143 If Zapata is to have significant impact, there
fore, courts should extend its application to demand refusal/later dismissal 
cases—those in which the court initially found a wrongful refusal to sue, al
lowed the derivative plaintiff to proceed with the case, and then later received 
a dismissal motion by the board committee.
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Demand refusal/later dismissal cases raise the same concerns that prompted 
the Zapata court to formulate its procedural fairness test. In these types of 
cases, the plaintiff will have established standing by showing that the corpora
tion’s refusal to sue was wrongful.144 As in Zapata, the corporation will be the 
party moving to dismiss the suit, seeking in effect to reverse the court’s prior 
decision to allow the shareholder to litigate the claim. Consequently, the court 
appropriately may apply Zapata's procedural prong, shifting the burden of 
proof to the corporation.

144. See notes 45-46 supra and accompanying text (discussing shareholder standing).
145. Zapata, 430 A.2d at 787. Even if the shareholders elect new directors, those individuals may 

still feel beholden to the other directors because of the strong influence management exerts on director 
elections.

146. If the shareholder’s allegations implicate the entire board, the directors presumably will appoint 
new directors to serve as the litigation committee. Arguably, however, the defendant directors them
selves may move for dismissal rather than appointing new directors to a litigation committee.

147. Ash v. IBM, 353 F.2d 491, 493 (3d Cir. 1965) (citing cases in which court applies business 
judgment rule to board’s decision not to sue); notes 42-43 supra (same).

In addition, equitable concerns, different from those raised in Zapata, argue 
for application of Zapata's substantive review. The Zapata court was con
cerned about possible abuse of the committee mechanism because the directors 
who composed the litigation committee had been appointed by the defendants 
and therefore may have felt beholden to them.145 Similarly, when defendants 
in a demand refusal case appoint a committee that recommends dismissal,146 
there is a real likelihood that committee members will feel an obligation to
ward the defendants. Moreover, another concern supports application of the 
Zapata test in this context: the board, which previously had wrongfully re
fused to sue, is again seeking to extricate itself from the same suit. Common 
sense suggests that the court should engage in Zapata's substantive review to 
scrutinize the board’s action.

C. WRONGFUL REFUSAL CASES

Wrongful refusal cases also require the court to balance the competing inter
ests of the derivative plaintiff and the corporate board. In such cases, the 
shareholder alleges that the board wrongfully rejected the shareholder’s de
mand that the corporation prosecute a claim, and seeks the court’s permission 
to bring a derivative suit. Courts traditionally have applied the business judg
ment rule in wrongful refusal cases, thus deferring to the board’s decision not 
to sue and refusing to grant “standing” to the shareholder.147

Nevertheless, in contrast to demand futility/later dismissal and demand re
fusal/later dismissal cases, wrongful refusal cases do not raise concerns that 
justify the application of either prong of the Zapata test. The court has no 
justification for applying Zapata's procedural facet to shift the burden of proof 
to the corporation because the shareholder at this stage of the litigation has not 
established standing. In short, he has neither pleaded particular facts implicat
ing the entire board nor demonstrated that the board’s refusal to sue was 
wrongful. Furthermore, in wrongful refusal cases the shareholder, rather than 
the corporation, is the moving party.

Moreover, wrongful refusal cases do not raise the kind of equitable concerns 
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that the Zapata court thought would require application of the test’s substan
tive facet. First, in wrongful refusal cases, a shareholder challenges the deci
sion of disinterested members of the board of directors.148 These directors 
differ from the members of the litigation committee in Zapata who were ap
pointed for the sole purpose of deciding whether to dismiss the suit. Board 
members whose decisions are challenged in wrongful refusal cases generally 
are not beholden to the defendant directors for their appointment; because of 
the director’s long-term responsibility to the corporation, courts more readily 
can believe that the directors made their decision not to sue in good faith.149 
Finally, the concern of some courts that directors may be reluctant to initiate 
suit against other directors does not favor application of Zapata's substantive 
facet. Even courts that acknowledge this concern repeatedly have rejected it as 
grounds for applying any standard other than the business judgment rule.150

148. A wrongful refusal case actually challenges the board of directors’ decision not to sue. Because 
corporation statutes generally prohibit directors from voting on matters in which they have personal 
interest, the plaintiff in effect challenges the decision of the disinterested directors. See note 29 supra 
(citing state corporation statutes prohibiting board of directors from counting votes of interested direc
tors). When the board of directors must vote on dismissal of a suit brought against some of its mem
bers, therefore, the disinterested directors in effect act as a special litigation committee with authority to 
act for the entire board in dismissing the suit.

149. But see Dent, supra note 13, at 1 i 1-17 (discussing lack of independence of both outside and 
inside directors); Note, supra note 45, at 619-26 (discussing structural bias inherent in directors’ review 
of litigation against other directors).

150. Rosengarten v. 1TT, 466 F. Supp. 817, 817, 824-25, 829 (S.D.N.Y. 1979); Auerbach v. Bennett, 
47 N.Y.2d 619, 632-33, 393 N.E.2d 994, 1002, 419 N.Y.S.2d 920, 927-28 (1979).

The Zapata test thus should apply only to the two types of cases in which 
the corporation seeks to dismiss a properly-initiated derivative suit. When the 
shareholder proves wrongful refusal and the corporation later moves to dis
miss the suit, the court should apply the stricter Zapata standard to review the 
propriety of the corporation’s subsequent decision to dismiss. Similarly, when 
the shareholder demonstrates the futility of making demand upon the board, 
thus establishing standing to sue, and the corporation later moves to dismiss 
the case, Zapata provides the appropriate standard. When the board refuses 
the demand and the shareholder challenges that decision, however, the court 
should not apply the Zapata standard, but instead should adhere to precedent 
and apply the business judgment rule.

Conclusion

For those concerned about the future viability of derivative suits, the Zapata 
opinion is a mixed blessing. On one hand, by shifting the burden of proof, 
requiring a reasonable basis for the corporation’s decision to dismiss, and pro
viding for a discretionary substantive review, Zapata extends new protection 
to shareholder plaintiffs seeking to prevent arbitrary dismissal of derivative 
suits by directors of questionable objectivity and independence. On the other 
hand, Zapata's recognition of the special litigation committee’s power to act 
for the board in dismissing derivative litigation further inhibits derivative ac
tions; it enables corporations to argue that the court should require the plaintiff 
to make demand on the litigation committee in all instances. This stricter de
mand requirement would reduce the number of potential demand futility 
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cases, thereby reducing the number of cases in which the Zapata test would 
apply. For those cases to which Zapata would be inapplicable, courts would 
apply the more deferential business judgment rule.151 Thus, courts should pre
vent erosion of the important protection the Zapata test affords by extending 
its application to all cases in which corporations seek to dismiss properly-initi
ated derivative suits.

Laurel J. Lucey

151. The recent case of Stein v. Bailey, No. 78 Civ. 2364 (S.D.N.Y. Feb. 4, 1982), applying Delaware 
law, confirms the likelihood of this result. In Stein, the plaintiff-shareholder made an appropriate de
mand on the corporate board of directors, asking that the board sue to enforce certain corporate claims. 
Id., slip op. at 2. The board established an “Independent Committee on Litigation,” which hired 
outside counsel to advise it during the course of its investigation. After reviewing the challenged trans
actions. the committee decided that litigating the claims would be contrary to the interests of the corpo
ration, and therefore refused the shareholder’s demand to sue. Id. al 11. Thus, Stein is not a case of 
demand excusal, but rather one of an allegedly wrongful refusal of a demand to sue.

As predicted in this comment, the Stein court did not apply the Zapata test. Instead, the court 
applied the business judgment rule to determine whether the committee’s decision to refuse the share
holder’s demand was wrongful. Id. at 18-19. Interpreting Zapata, the court reasoned that when de
mand is excused, “a shareholder acquires the legal ability to initiate a derivative suit, whereas when a 
demand is required and properly refused, the shareholder never acquires the legal ability to sue.” Id. at
18. The business judgment rule is used to determine whether the board properly refused demand. The 
Zapata test is applicable only when the corporation tries to dismiss after the shareholder has acquired 
the legal ability to initiate a derivative suit. This distinction, and concomitant limitation on the applica
bility of the Zapata test, involved a reading of the Zapata opinion itself. Id. at 17-18 (citing Zapata. 
430 A.2d at 784-85, 787).

The question whether demand is required or futile thus becomes the central issue in determining 
whether Zapata or the more deferential business judgment rule applies. Before Zapata, cases that 
reviewed decisions made by special litigation committees often did not emphasize, or even mention, the 
demand issue. Eg., Lewis v. Anderson, 615 F.2d 778 (9th Cir. 1979), cert, denied, 444 U.S. 869 (1980); 
Abbey v. Control Data Corp., 603 F.2d 724 (8th Cir. 1979), cert, denied, 444 U.S. 1017 (1980); Auerbach 
v. Bennett, 47 N.Y.2d 619, 393 N.E.2d 994, 419 N.Y.S.2d 920 (1979). But see Galef v. Alexander, 615 
F.2d 51, 59 (2d Cir. 1980) (decision whether demand excused does not answer question whether direc
tors’ dismissal motion should be granted). After Zapata, the demand issue is central, as the Stein 
decision suggests. If demand is excused, the shareholder can file the derivative action, and the directors 
can dispose of the suit only by meeting the Zapata standard. If demand is not excused, however, the 
shareholder cannot initiate the derivative action unless he can overcome the deferential business judg
ment rule.

The reach of Zapata, then, will be fairly narrow. If courts recognize the power of interested board 
members to delegate their “refusal” authority to an independent committee, id. at 18, demand on the 
board will be required more often. As a result, the number of demand futility cases will decrease, and 
the Zapata test will be used less often. In wrongful refusal cases like Stein—where Zapata is held to be 
inapplicable—courts will examine the actions of the board under the deferential business judgment 
rule.





Prosecutorial Vindictiveness: Expanding the 
Scope of Protection to Increased Sentence 
Recommendations

Koski v. Samaha, 648 F.2d 790 (1st Cir. 1981)

Norma Koski was one of about 1,400 persons arrested on May 1 and 2, 
1977*  following a week-long demonstration at the construction site of the Sea
brook nuclear power plant in New Hampshire.2 The state charged Koski with 
criminal trespass,3 an offense carrying a maximum penalty of one year impris
onment and a $1,000 fine.4 In accordance with New Hampshire’s two-tier trial 
system, Koski initially was tried and convicted before a state judge in the 
Hampton District Court.5 The district court imposed a $100 fine and sentenced 
Koski to fifteen days imprisonment, with thirteen days credit for time already 
served.6 Like most of her codefendants, Koski then exercised her right to a

1. Koski v. Samaha, 648 F.2d 790, 791 (1st Cir. 1981). The case was first reported in a decision by 
the New Hampshire Supreme Court. State v. Koski, 120 N.H. 112, 411 A.2d 1122 (1980) [hereinafter 
Koski I], Subsequently, Koski petitioned for a writ of habeas corpus, which the United States District 
Court for the District of New Hampshire granted. Koski v. Samaha, 491 F. Supp. 432, 442 (D.NH. 
1980) [hereinafter Koski II}. The state then appealed to the United States Court of Appeals for the 
First Circuit, which reversed. Koski v. Samaha, 648 F.2d 790 (1st Cir. 1981) [hereinafter Koski III}.

2. Koski II. 491 F. Supp. 432, 433. Prior to Koski’s arrest, state police allegedly warned her and the 
other demonstrators that they faced charges of criminal trespass if they failed to vacate the premises. 
Koski I. 120 N.H. 112, 113,411 A.2d 1122, 1123.

3. Koski I, 120 N.H. at 114, 411 A.2d at 1123. The New Hampshire criminal trespass statute pro
vides in part:

I. A person is guilty of criminal trespass if, knowing that he is not licensed or privileged to do 
so, he enters or remains in any place.
II. Criminal trespass is a misdemeanor if . . .
(b) the person knowingly enters or remains . . .
(2) in any place in defiance of an order to leave or not to enter which was personally commu
nicated to him by the owner or other authorized person.

N.H. Rev. Stat. Ann. § 635.2 (1974).
4. See Koski III, 648 F.2d at 791 (citing N.H. Rev. Stat. Ann. § 651.2 (1974)). Section 651.2 gov

erns sentences and limitations:
I. A person convicted of a felony or misdemeanor may be sentenced to imprisonment, proba
tion, conditional or unconditional discharge, or a fine.
II. If a sentence of imprisonment is imposed, the court shall fix the maximum thereof which is 
not to exceed . . .
(c) One year for a misdemeanor ....
IV. A fine may be imposed in addition to any sentence of imprisonment.... The amount of 
any fine imposed on
(a) any individual may not exceed . . . one thousand dollars for a misdemeanor ....

N.H. Rev. Stat. Ann. §651.2 (1974).
5. Koski III, 648 F.2d at 791. Under section 502-A:ll, New Hampshire’s district courts have “origi

naljurisdiction subject to appeal of all crimes and offenses committed within the confines of the district 
in which such court is located which are punishable by a fine not exceeding one thousand dollars or 
imprisonment not exceeding one year, or both.” N.H. Rev. Stat. Ann. § 502-A: 11 (1968). This section 
of the code conforms with the provisions of the New Hampshire Constitution, which empower the 
general court to give to the inferior courts “original jurisdiction to try and determine subject to right of 
appeal and trial by jury, all criminal causes wherein the punishment is less than imprisonment in the 
state prison.” N.H. Const, pt. 2, art. 77 (1980).

6. Koski III, 648 F.2d at 791.
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trial de novo in the New Hampshire Superior Court.7 In accordance with the 
procedure for a trial de novo, the superior court vacated her first sentence and 
instituted a new proceeding on the identical charge.8

The prosecutor in Koski’s case threatened a more severe sentence if she pro
ceeded with her appeal.9 According to Koski’s sworn affidavit, the prosecutor 
confronted her before she entered the superior court for the selection of the 
jury and advised her that if she failed to withdraw her demand for a new trial, 
he would seek the imposition of a six-month sentence in the superior court.10 
Koski refused to withdraw, and was convicted by the jury following her trial 
de novo.“ The Assistant County Prosecutor then recommended a sentence of

7. Id. New Hampshire’s two-tier system for criminal trials provides that a defendant’s first trial 
takes place in the state district court. N.H. Rev. Stat. Ann. § 5O2-A:11 (1968). A convicted defendant 
has the absolute right to a trial de novo before a jury in the superior court, the state’s trial court of 
general civil and criminal jurisdiction. 648 F.2d at 791. Section 502-A:12 provides that a person sen
tenced for an offense by a district court “may appeal therefrom to the superior court in the same man
ner and upon the same conditions as provided in RSA, Chapter 599, relating to appeals from 
convictions in municipal courts.” N.H. Rev. Stat. Ann. § 502-A:12 (1968); see id, § 599:1 (1974) 
(person sentenced for offense by district or municipal court may appeal to superior court).

The New Hampshire Supreme Court has upheld the system despite various constitutional attacks. 
See, eg.. Jenkins v. Canaan Mun. Court, 116 N.H. 616, 618, 366 A.2d 208, 209 (1976) (New Hamp
shire’s two-tier system does not deprive defendant tried before nonlawyer district court judge of right to 
fair trial and effective assistance of counsel); State v. Dickson, 116 N.H. 175, 177, 355 A.2d 822, 824 
(1976) (because statute provides for district court trial subject to appeal and trial de novo, district court 
lacked discretion to transfer case to superior court when defendant sought jury trial in first instance); 
State v. Handfield, 115 N.H. 628, 629, 348 A.2d 352, 353 (1975) (New Hampshire’s two-tier system, 
whereby person first tried in district court without jury and if found guilty may appeal to superior court 
for trial de novo with jury, does not violate defendant’s sixth amendment right to jury trial); State v. 
Depres, 107 N.H. 297, 298, 220 A.2d 758, 759 (1966) (two-tier system conforms with New Hampshire 
Constitution and does not impair right to jury trial).

The United States Supreme Court has upheld the constitutionality of Kentucky’s similar two-tier 
system. Colten v. Kentucky, 407 U.S. 104 (1972). Under the Kentucky system, defendants charged with 
misdemeanors might be tried in an inferior court at the option of the arresting officer. Id. at 112. Upon 
his conviction in the inferior court or on a guilty plea, the defendant was entitled to a trial de novo in a 
court of general criminal jurisdiction. Id. Because the right to a new trial was absolute, the defendant 
was not required to allege error in the inferior court proceeding. Id. at 113. Kentucky’s first-tier courts 
generally lacked some of the safeguards provided in courts of general jurisdiction, such as provisions 
for jury trial and recording of the proceedings. Id. Despite these features the Colten Court upheld 
Kentucky’s two-tier system against a due process attack for judicial vindictiveness and a fifth amend
ment double jeopardy challenge, ruling that the two-tier system minimized the opportunity for vindic
tiveness in sentencing. Id. at 117-20. The Colten court posited two justifications for the two-tier system: 
(1) it provides speedier and less costly adjudications than are possible in courts of general jurisdiction 
where the full range of constitutional guarantees are available; and (2) if the defendant is not satisfied 
with the results of his first trial, he has the unconditional right to a new trial, unprejudiced by the 
proceedings or outcome in the inferior courts. Id. at 114

The New Hampshire two-tier system is not uncommon; almost one-half of the states have similar 
procedures. See Comment, Double Jeopardy Problems Presented by Two-Tier Systems, 69 Geo. L.J. 
1526, 1527 (1981) (discussing different state two-tier systems).

8. Koski III, 648 F.2d at 791. For a discussion of the effects of a de novo appeal, see, e.g, State v. 
Hannessey, 110 N.H. 447, 447, 270 A.2d 613, 614 (1970) (appeal to superior court vacates judgment of 
district court and divests the lower court of further jurisdiction); State v. Green, 105 N.H. 260, 261, 197 
A.2d 204, 205 (1964) (appeal to superior court from conviction in municipal court vacates judgment 
and transfers whole proceeding to superior court for trial de novo on original complaint or on substi
tuted information); State v. Cook, 96 N.H. 212, 214, 72 A.2d 778, 779 (1950) (on appeal to superior 
court from conviction in municipal court, parties stand as though the trial below had not occurred).

9. Koski II, 491 F. Supp. at 435.
10. See id. (Koski’s affidavit quotes the prosecutor as urging her to “[rjemand now back to District 

Court”). Apparently referring to Koski’s codefendants who had sought de novo trials, the prosecutor 
stated, “(wje’re slapping them with six month sentences. I don’t care if you’re a nun or what, we’re 
slapping them with six month sentences. Remand now." Id.

11. Id. at 434. Koski appeared pro se in the superior court, although a Massachusetts lawyer advised 
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six months imprisonment with two months suspended,* 12 a recommendation 
that the superior court adopted with certain modifications.13 Koski appealed 
her conviction to the New Hampshire Supreme Court,14 15 arguing, inter altaN 
that the six-month sentence violated due process because it was significantly 
harsher than her original sentence and was designed to discourage appeals by 
other defendants.16

her and later acted as her attorney when she appealed to the supreme court and petitioned for a writ of 
habeas corpus. Id. at 436.

12. Koski III, 648 F.2d at 791.
13. The superior court did sentence Koski to six months imprisonment, but suspended three months 

of the sentence and credited her for the thirteen days that she already had served. Koski II, 491 F 
Supp. at 434. In addition, however, the court imposed a $200 fine. Id.

14. Koski III, 648 F.2d at 792.
15. Koski also claimed that her sentence was disproportionate to her crime and thus violated her 

eighth amendment and equal protection rights. Koski 1, 120 N.H. at 115. 411 A.2d at 1124. In addition, 
she claimed that her conviction violated ner first amendment rights. Id. The supreme court rejected 
these claims. The supreme court believed that one of its earlier cases involving anti-nuclear demonstra
tors, State v. Wentworth, 118 N.H. 832, 395 A.2d 858 (1978), disposed of Koski’s allegations of dispro
portionate punishment. 120 N.H. at 116, 411 A.2d at 1124. For a discussion of the background and 
rationale of Wentworth, see note 29 infra. In addition, the court dismissed her equal protection and first 
amendment claims on the ground that the record did not indicate that the superior court had based its 
sentence on any antagonism toward civil disobedience. Koski 1, 120 N.H. at 115, 411 A.2d at 1124.

Koski also raised two nonconstitutional claims. First, she argued that the superior court erred in its 
charge to the jury by permitting conviction without proof of knowledge of lack of privilege or license 
and, second, that the court erred in denying her the defense of competing harms. Id. at 114, 411 A.2d at 
1123. The superior court rejected both contentions. Id.

16. Koski III, 648 F.2d. at 792. In a related case that stemmed from the arrest of another anti
nuclear demonstrator at the Seabrook facility the petitioner made similar claims. Wentworth v. Sa- 
maha, 472 F. Supp. 1134, 1140 (D.N.H. 1979). During habeas corpus proceedings, Wentworth argued 
that the prosecutor’s threat to recommend a higher sentence if defendants appealed deterred other 
Seabrook arrestees from exercising their right to appeal their district court convictions. Id. Because it 
could sustain Wentworth’s challenge on other grounds and because the record did not show clearly 
whether the New Hampshire Supreme Court had considered this issue fully, the district court in 
Wentworth did not reach the merits of this claim. Id. at 1140-41. Nevertheless, the Wentworth court 
did note that New Hampshire’s system entitles a person convicted of an offense to pursue his statutory 
right to a trial de novo without apprehension of retaliatory state action. Id. at 1141-42.

17. Koski I, 120 N.H. at 117, 411 A.2d at 1125.
18. Id. at 115-16, 411 A.2d at 1124.
19. 395 U.S. 711 (1969).
20. Koski I, 120 N.H. at 116, 411 A.2d at 1124.
21. Id.
22. Id., 411 A.2d at 1125.
23. Id

The New Hampshire Supreme Court affirmed the superior court’s judgment 
and held that Koski’s sentence did not violate due process.17 The court first 
noted that a person is entitled to pursue his statutory right to a trial de novo 
without apprehension that the state will retaliate by imposing a heavier pen
alty for the same acts.18 In addition, the court acknowledged that the United 
States Supreme Court’s decision in North Carolina v. Pearce19 and Pearce's 
progeny serve as a check against both prosecutorial and judicial vindictive
ness.20 Nevertheless, the court detected no indicia of prosecutorial vindictive
ness in Koski,21 The court reached this conclusion by reasoning that in a de 
novo trial the superior court is not asked to find error, and the second trial 
represents a fresh determination of guilt or innocence.22 Thus, the court con
cluded that vindictiveness generally is lacking in a trial de novo.23

Koski promptly petitioned for habeas corpus relief in the United States Dis
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trict Court for the District of New Hampshire.24 The court rejected the state’s 
argument that because the prosecutor does not sentence the defendant, a pros
ecutor’s threats of a higher sentence on appeal do not violate due process.25 
Rather, the court interpreted Pearce and its progeny as establishing a prophy
lactic rule designed to free the defendant from even the apprehension of re
ceiving a vindictively motivated penalty in retaliation for asserting his rights.26 
The court concluded that under the circumstances, Koski reasonably feared 
that the prosecutor could and would carry out his retaliatory threat.27 The 
court therefore granted the writ and released Koski from custody, reasoning 
that retrial or resentencing would neither purge the taint of prosecutorial vin
dictiveness nor remove the deterrent to the exercise of the right to appeal by 
other similarly situated defendants.28

On appeal, however, the United States Court of Appeals for the First Circuit 
reversed, holding that a prosecutor’s threats to recommend a higher sentence at 
a de novo proceeding do not constitute a due process violation.29 The First

24. Koski II, 491 F. Supp. at 434.
25. Id. at 438-39.
26. Id. at 439.
27. Id. at 440.
28. Id. at 441-42.
29. Koski III, 648 F.2d at 798. In November 1977, three other Seabrook demonstrators, who were 

among the 1,400 persons arrested with Koski, received trials de novo in the superior court. Id. at 791 
n.2. Each defendant received a six-month sentence with two to four months suspended Id. at 792 n.2. 
The prosecutor in those cases, however, recommended the suspension of all but fifteen days of impris
onment and, in two cases, recommended thirteen days credit for pretrial confinement. Id. In contrast, 
in Koski’s case the prosecutor recommended the suspension of only two months of the six-month sen
tence. Id. at 791.

The New Hampshire Supreme Court subsequently upheld the validity of the sentences imposed on 
those demonstrators. In State v. Wentworth, 118 N.H. 832, 395 A.2d 858 (1978), the court held that a 
sentence of six months imprisonment with two months suspended neither constituted an abuse of dis
cretion nor denied the constitutional guarantees of due process, equal protection of the laws, or free
dom of speech. Id. at 843, 395 A.2d at 865. The Wentworth court enumerated several factors that 
influenced its decision. First, the court noted that the sentence was half the maximum authorized by 
statute. Id. at 841, 395 A.2d at 864. Second, the court observed that the case was not one of ordinary 
criminal trespass because the defendant was part of a large organized group intending mass occupation 
of private property for the stated purpose of stopping construction of the Seabrook nuclear plant. Id. at
842, 395 A.2d at 864. Third, the court found that the judge imposed the sentence to deter repetition of 
the offense both by the defendant and others. Id., 395 A.2d at 865. Finally, the court determined that 
the sentence was imposed to deter illegal action, not to stifle protest or freedom of expression. Id. at
843, 395 A.2d at 865. The court applied the same reasoning to the other two cases decided that day. 
See State v. Dorsey, 118 N.H. 844, 848, 395 A.2d 855, 858 (1978) (defendant foreclosed from appealing 
sentence by Wentworth decision); State v. Dupuy, 118 N.H. 848, 854, 395 A.2d 851, 855 (1978) (same).

A fourth case involved a defendant arrested in connection with earlier demonstrations at the Sea
brook site. State v. Cole, 118 N.H. 829, 395 A.2d 189 (1978); see Koski III, 648 F.2d at 792 n.2 (discus
sing Cole). The district court sentenced the defendant to thirty days imprisonment, which the superior 
court increased after a trial de novo to a term of six months with three months suspended. 648 F.2d at 
792 n.2. The New Hampshire Supreme Court later vacated the conviction and dismissed the charges 
for lack of a speedy trial. State v. Cole, 118 N.H. 829, 830, 395 A.2d 189, 189 (1978).

The First Circuit justified Koski’s second sentence, in part, on the ground that these four prior cases 
established a consistent sentencing pattern. Koski III, 648 F.2d at 799. Although those cases do indeed 
show a pattern of the imposition of six-month sentences, the prosecutor’s sentencing recommendation in 
Koski was considerably harsher than in the earlier cases: the prosecution recommended suspension of 
all but fifteen days from the sentences in the other cases, whereas it recommended only a two month 
suspension in Koski. Koski II, 491 F. Supp. at 440.

Additionally, Wentworth clearly is distinguishable from Koski in that the Wentworth defendant did 
not attack his sentence on prosecutorial vindictiveness grounds. Rather, he argued that the court im
posed the harsher sentence because of his adherence to civil disobedience. State v. Wentworth, 118 
N.H. at 842, 395 A.2d at 864; see also State v. Dorsey, 118 N.H. 844, 848, 395 A.2d 851, 855 (1978) 



1982] Prosecutorial Vindictiveness 1055

Circuit ruled that because the prosecutor’s role in sentencing is minimal, a 
defendant cannot successfully challenge a sentence on prosecutorial vindictive
ness grounds unless he demonstrates that the prosecutor improperly added 
more serious or new charges to the indictment.* 30 In a brief concurring opinion, 
Chief Judge Coffin observed that because a prosecutor’s sentence recommen
dation substantially may influence the judge, it therefore is possible that a 
prosecutor’s sentencing threat might violate due process.31 Nevertheless, on the 
facts of Koski Chief Judge Coffin believed that the harsher sentence remained 
within the limits of due process.32

(upholding sentence by reference to Wentworth)', State v. Dupuy, 118 N.H. 848, 854, 395 A.2d 851, 855 
(same).

Finally, soon after Koski’s conviction, the superior court granted a motion to dismiss the many other 
cases involving the same demonstration for lack of speedy trials, reasoning that the cases imposed too 
great a burden upon the courts and the taxpayers. Koski Ill, 648 F.2d at 792 n.2. Although Koski’s 
trial de novo occurred two years after her initial conviction, she declined to move for dismissal on 
speedy trial grounds. Id. This refusal to seek dismissal may have been a factor in the prosecutor's 
recommendation of a higher sentence.

30. Koski III, 648 F.2d at 796. The court reasoned that a proper understanding of the criminal 
justice system recognizes that actual occurrences of prosecutorial vindictiveness are limited. Id. at 797. 
Such an understanding recognizes that: (1) sentencing is the province of the judge; (2) the adversary 
system requires lawyers to be advocates and to take positions at the extreme end of the spectrum, 
leaving it to the court to find a proper accommodation; (3) the sentence given at the first tier of a two- 
tier system is often lenient; and (4) a per se rule that a prosecutor’s threat to recommend a higher 
sentence at a de novo proceeding provides grounds to vacate the court’s later sentence would be impos
sible to limit. Id. at 798. The court also noted that the alleged threats did not deter Koski from pro
ceeding with her trial, and that had she accepted counsel, an attorney would have advised her that the 
prosecutor does not control sentencing. Id. at 799.

The First Circuit also addressed the issue of judicial vindictiveness. In North Carolina v. Pearce, 395 
U.S. 711 (1969), the Supreme Court held that due process requires that vindictiveness against a defend
ant who attacks his first conviction must not be a factor in subsequent sentencing decisions. Id. at 725. 
The Koski court reasoned that although there was a basis for inferring judicial vindictiveness, the pres
ence of legitimate grounds overrode that inference. Koski III, 648 F.2d at 800. In this case the First 
Circuit apparently discerned such a legitimate ground in that the higher sentence was imposed to dis
courage illegal activity and not to discourage the right to appeal. Id.

Although the First Circuit reached the correct conclusion regarding judicial vindictiveness, it did so 
for the wrong reasons. The First Circuit could have reached the same conclusion simply by following 
Colten v. Kentucky, in which the Supreme Court held that an increased sentence imposed by a different 
judge after the defendant exercises a statutory right to trial de novo does not violate due process. 407 
U.S. 104, 116 (1972). For a discussion of Cohen see notes 46-51 infra and accompanying text.

31. Koski III, 648 F.2d at 801 (Coffin, C.J., concurring in result).
32. See id. (nature of prosecutor’s statement, record of consistent past sentences for like offenses, and 

more lenient sentence imposed by judge than recommended by prosecutor justify sentence).

This comment argues that the First Circuit’s failure to uphold the district 
court’s finding of prosecutorial vindictiveness impermissibly burdened Koski’s 
right to appeal and will have a chilling effect on other similarly situated de
fendants. The comment first reviews the Supreme Court cases that articulate 
the due process limitations on judicial and prosecutorial vindictiveness. Next 
the comment argues that a prosecutor’s insistence, prior to a de novo proceed
ing, that he will recommend a harsher sentence than that imposed below on 
the identical charge presents sufficient grounds to support a finding of 
prosecutorial vindictiveness. The comment further argues that the First Cir
cuit’s holding misconstrues precedent, improperly focuses on the prosecutor’s 
methods rather than the motives for changing prosecutorial strategy, and relies 
on faulty premises concerning the criminal justice system.

After reviewing various standards used by the circuit courts, the comment 
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proposes an objective balancing test premised upon a “realistic likelihood of 
vindictiveness” standard to determine whether a prosecutor’s increased sen
tence recommendation violates the due process clause. The comment suggests 
that if the First Circuit had applied this test, it would have concluded that the 
prosecutor’s actions violated Koski’s due process right to an unfettered appeal. 
The comment concludes that remanding for resentencing before a different 
judge is the appropriate remedy when a prosecutor vindictively increases a 
sentence recommendation following the defendant’s exercise of his statutory 
right to a trial de novo.

I. Standards Governing Allegations of Prosecutorial 
Vindictiveness

A. SUPREME COURT PRECEDENTS

The basis of the Koski holding is the First Circuit’s interpretation of a line of 
Supreme Court cases that define the scope of due process limitations on judi
cial and prosecutorial vindictiveness. The Supreme Court first articulated the 
limits on judicial vindictiveness in North Carolina v. PearceN The defendant 
in Pearce was originally convicted on a charge of assault with intent to commit 
rape and sentenced to prison for a term of twelve to fifteen years.33 34 He success
fully initiated a state postconviction proceeding that resulted in a reversal of 
his conviction.35 Upon retrial on the same charges, the defendant received an 
eight-year term, which, when added to the time already served, amounted to a 
total sentence three years longer than that originally imposed.36 The defendant 
argued that the fourteenth amendment due process clause forbids the imposi
tion of a more severe sentence upon retrial.37

33. 395 U.S. 711 (1969).
34. Id. at 713.
35. Id.
36. Id. The original sentence would have expired approximately on November 13, 1969, whereas the 

new sentence expired approximately on October 10, 1972. Id. at n.l.
The Supreme Court addressed a companion case, Simpson v. Rice, in the same opinion. Id. at 714. 

In Rice, the defendant received an aggregate sentence of ten years imprisonment. Id. After success
fully setting aside the judgment in a state corum nobis proceeding, the defendant received an aggregate 
sentence of twenty-five years imprisonment upon his retrial. Id. On appeal to the Supreme Court, Rice 
argued that the state trial court had acted unconstitutionally in failing to give him credit for the time he 
had already served in prison and in imposing a harsher sentence after retrial. Id. at 715. As to the first 
issue, the Court held that the constitutional guarantee against multiple punishments for the same of
fense absolutely requires the court to give credit for time already served when computing a sentence 
upon a new conviction for the same offense. Id. at 718-19. The court then disposed of the sentencing 
issue by applying the Pearce reasoning. Id. at 726.

37. Id. at 722. The defendant also argued that the double jeopardy provision and the equal protec
tion clause similarly prohibit imposition of a harsher sentence upon retrial. Id. at 719-23.

38. Id. at 725. The Court rejected the argument that the guarantee against double jeopardy imposes 
restrictions upon sentence length after a reconviction. Id. at 719. The Court reasoned that because a 
defendant’s successful challenge to his conviction wholly nullifies the original proceeding, a new trial 
that results in conviction imposes a lawful single punishment for the offense. Id. at 721. Additionally, 
the Court held that the equal protection clause is not an absolute bar to a more severe sentence upon 
reconviction because different results upon retrial depend on the infinite variables peculiar to each case, 
and not upon invidious classifications of defendants seeking new trials. Id. at 722.

The Court in Pearce held that due process requires that vindictiveness 
against a defendant for successfully attacking his first conviction must not be a 
factor in subsequent sentencing decisions.38 Moreover, actions that in fact are 
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retaliatory, as well as conduct that leads the defendant to fear vindictiveness, 
violate due process because they may deter the defendant from exercising his 
rights.39 To protect against vindictiveness, the Court established a prophylactic 
rule providing that a judge must affirmatively state his reasons for imposing a 
more severe sentence following a new trial.40 Such stated reasons must be 
based upon objective information concerning identifiable conduct by the de
fendant after the original sentencing proceeding.41 In addition, to allow effec
tive review of the constitutional legitimacy of the increased sentence, the 
record must include the factual data upon which the judge relied.42 The Court 
stated that the Pearce rule serves a dual purpose: protecting the defendant’s 
free and unfettered right of appeal and preventing other defendants contem
plating appeal from being deterred from exercising their constitutional 
rights.43

39. Id. at 725. The Pearce Court stressed that it was necessary to include conduct that merely gave 
rise to the apprehension of vindictiveness because of the difficulty of proving the existence of an actual 
retaliatory motive in an individual case. Id. at n.20.

40. Id. at 726.
41. Id.
42. Id. Although both convictions in Pearce involved constitutional error, the Court noted that the 

vindictive imposition of a penalty upon the defendant for successfully pursuing either a statutory right 
of appeal or a collateral remedy also violates due process. Id. at 724. The prophylactic ruie, therefore, 
covers resentencing after first convictions that are set aside both for constitutional and nonconstitu
tional error. Id.

43. Id. at 724.
44. Id. at 713.
45. Id. at 725.
46. 407 U.S. 104 (1972).
47. Id. at 116. In Colton an inferior court imposed a ten-dollar fine on the defendant, who was guilty 

of disorderly conduct. Id. at 107-08. The defendant then exercised his right to a trial de novo in a court 
of general jurisdiction. Id. at 108. The second tier court convicted the defendant and imposed a fine of 
$50. Id. The defendant appealed, arguing that Pearce rendered the punishment impermissible. Id.

48. Id. at 116.
49. Id. at 116-17.

Although Pearce dealt solely with judicial vindictiveness in the context of a 
new trial resulting from the defendant’s successful attack on his first convic
tion,44 the rule need not be limited to these facts. The basic proposition, that in 
some situations due process entitles a defendant to be free both from actual 
retaliatory conduct and from conduct which leads to an apprehension of vin
dictiveness,45 should be equally applicable in other contexts. Shortly after 
Pearce, however, in Colten v. Kentucky,46 the Court refused to extend the 
Pearce rule to allegations of judicial vindictiveness in a de novo trial.47 The 
Court in Colten held that due process is not violated when a different judge 
imposes an increased sentence on a defendant after he exercises his statutory 
right to a de novo trial.48 The Court reasoned that the danger the Pearce rule 
was designed to avoid, the imposition of a penalty for seeking a new trial, does 
not inhere in the de novo trial arrangement for several reasons: two different 
courts impose the sentences, the de novo court is not asked to find error in 
another court’s decision, and the inferior courts are courts of convenience, 
designed to provide a speedy and inexpensive means to dispose of minor 
charges.49 Most importantly, the Colten Court stressed that a trial de novo 
makes possible a completely new and untainted determination of guilt or inno
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cence.50 The Court concluded, therefore, that these attributes of the de novo 
system reduced the likelihood of vindictiveness and render Pearce 
inapplicable.51

50. See id. at 117-18 (trial de novo represents completely fresh determination of guilt or innocence; 
record and sentence of lower court are not before superior court).

51. Id. Critics have attacked the Colten rationale. See, e.g., Comment, Colten v. Kentucky: De Now 
Review and the Price of a Fair Trial, 61 Ky. L.J. 813, 814 (1973) (same dangers inherent in trial de novo 
as in Pearce)', Note, Protection of Defendants Against Prosecutorial Vindictiveness, 54 N.C.L. Rev. 108, 
112 n.36 (1975) (Colten Court failed to consider common institutional interest of all courts in discourag
ing appeals); Note, Increased Sentences on Appeal by Right From Inferior Courts, 51 N.C.L. Rev. 882, 
891 (1973) (Colten failed to eradicate isolated instances of vindictive sentences in less serious criminal 
cases); Comment, Protection Against a Harsher Sentence on Retrial, Colten v. Kentucky, 4 Rut.-Cam. 
L.J. 138, 145 (1972) (Pearce implicitly recognized that judge does not start with clean slate on retrial, 
yet Colten Court endorsed this theory).

52. 412 U.S. 17 (1973).
53. Id. at 18. The defendant in Chaffin originally was convicted by a jury and received a fifteen year 

sentence. Id. After retrial before a different judge, a new jury found the defendant guilty, but sentenced 
him to life imprisonment. Id. at 19. The parties in Chaffin stipulated that although the second jury 
knew of the defendant’s earlier trial, the jury did not know of his earlier conviction or the length of the 
sentence the court imposed. Id. at 20.

54. Id. at 25.
55. Id. at 29.
56. Id. at 26-27.
57. Id. at 25.
58. See id. at 27 n. 13 (dictum) (record contains no indication of prosecutorial vindictiveness).
59. See id. (dictum) (erroneous to infer a vindictive motive merely from severity of sentence recom

mended by prosecutor). The court reasoned that practical considerations make it unlikely that a higher 
sentence on retrial will result from prosecutorial vindictiveness: prosecutors often request a more se
vere sentence than they expect to receive in recognition that the jury will arrive at a compromise; a 
prosecutor’s strategy varies from case to case; and a prosecutor is barred from informing the jury of the 
defendant’s prior conviction and sentence. Id.

Subsequently, in Chaffin v. Stynchcombe52 the Supreme Court refused to ex
tend Pearce to cases in which a jury imposes a higher sentence on retrial after 
reversal of an earlier conviction.53 The Court held that due process is not of
fended when a different jury sets a higher sentence upon retrial when the sec
ond jury does not know of the prior sentence and the sentence is not otherwise 
vindictively motivated.54 55 Despite the incidental deterrent effect the holding 
might have on the right to appeal, the Court refused to apply Pearce.^ The 
Court reasoned that several factors minimize the potential for vindictiveness in 
the Chaffin situation: a second jury lacks knowledge of the prior sentence, the 
first prerequisite for the imposition of a retaliatory penalty; the second sen
tence is not given by the same judicial authority; the jury has no personal stake 
in a prior conviction and no motivation to engage in self-vindication; and the 
jury is not sensitive to institutional interests that might encourage higher 
sentences in order to discourage meritless appeals.56 The Court also reasoned 
that valid increases in sentences are necessary in order to retain flexibility and 
discretion in the sentencing process.57

Colten and Chaffin left unresolved the issue of whether a prosecutor’s con
duct in a de novo trial could violate the due process clause. It was unnecessary 
for the Court to rule on this issue because the record in Chaffin did not indicate 
any potential for vindictive prosecutorial conduct.58 Nevertheless, in dictum 
the Chaffin Court suggested that the possibility of obtaining a harsher sentence 
through prosecutorial malice was remote.59 Dissenting in Chaffin, however, 
Justice Stevens noted that a prosecutor might have personal or institutional 
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reasons for securing a higher sentence in order to penalize the defendant for a 
successful appeal.60 As Justice Stevens observed, although the prosecutor in
deed may have “innocent strategic reasons” for requesting an increased sen
tence on retrial, this does not foreclose the possibility that he also may have 
vindictive reasons for seeking the more severe penalty.61 Moreover, the factors 
that minimize the potential for vindictiveness in Colten or Chaffin do not nec
essarily apply in all cases in which prosecutorial vindictiveness is alleged. For 
example, unlike a jury or de novo judge, the prosecutor has knowledge of the 
first sentence and a stake in the original conviction.62

The First Circuit’s decision in Koski also relied heavily on Blackledge v. 
Perry;63 in which the Supreme Court extended Pearce to reach certain 
prosecutorial conduct in a trial de novo.64 The defendant in Blackledge was 
charged and convicted of a misdemeanor in the inferior court of North Caro
lina’s two-tier system.65 Between the filing of the appeal and the trial de novo, 
the prosecutor obtained an indictment charging the defendant with a felony 
for the same illegal behavior.66 The defendant entered a plea of guilty and 
received a sentence of five to seven years imprisonment.67

The Supreme Court held unconstitutional the state’s substitution of a felony 
indictment for a misdemeanor charge as a result of the defendant’s invocation 
of his statutory right to a trial de novo.68 In Blackledge the Court explained 
that the due process clause is not offended by all possibilities of increased pun
ishment upon retrial after appeal, but only those that pose a “realistic likeli
hood” of vindictiveness.69 The Court noted that although the judge or jury 
played the central role in the Court’s earlier vindictiveness cases, the prosecu
tor’s role also presents opportunities for vindictiveness sufficient to raise due 
process concerns.70

Specifically, the Blackledge Court observed that, unlike a second judge or 
jury, the prosecutor has a considerable stake in discouraging appeals because 
they cost the state both time and money and may result in a previously con
victed defendant going free.71 The Court therefore concluded that under 
Pearce prosecutorial conduct that reasonably leads the defendant to fear retal
iatory motivation is sufficient to deter the defendant’s exercise of the right to

60. Id. at 36 (Stewart, J., with Brennan, J., dissenting). Institutional concerns, such as the added time 
and expense of a second trial, may influence the prosecutor to discourage appeals. Personal considera
tions, such as fear that a second trial will result in reversal of a prior conviction, also influence a 
prosecutor’s actions.

61. Id. at 36 n.*.
62. See text accompanying notes 70-71 infra (discussing prosecutor’s stake in discouraging appeals).
63. 417 U.S. 21 (1974).
64. Id. at 28.
65. Id. at 22. North Carolina’s two-tier system is similar to the systems in Kentucky and New 

Hampshire. Under North Carolina law, a person convicted in the district court has an absolute right to 
a trial de novo in the superior court. N.C. Gen. Stat. § 7A-290 (1981); § 15A-1431 (1978). In de novo 
trials for misdemeanors the superior court exercises the same jurisdiction that the district court exer
cised in the first instance. N.C. Gen. Stat. § 72-271(b) (1981).

66. 417' U.S. at 23.
67. Id.
68. Id. at 29.
69. Id. at 27.
70. Id.
71. Id.
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appeal or collaterally attack his first conviction.72 Consequently, such conduct 
is unconstitutional, even though the prosecutor’s actions present no evidence of 
actual vindictiveness.73 A defendant need not prove that the prosecutor actu
ally acted in bad faith or maliciously in order for a court to find a violation of 
the due process clause.74

72. Id. at 28.
73. Id. The circuit courts have not yet developed a uniform standard when applying Blackledge to 

cases involving reindictments following a defendant’s exercise of his statutory right to appeal. See 
notes 122-43 infra and accompanying text (discussing various standards).

74. 417 U.S. at 28.
75. See id. at 23 (defendant in Blackledge originally charged with misdemeanor, but prosecutor ob

tained indictment charging felony after defendant sought new trial).
76. Koski III, 648 F.2d at 794.
77. 610 F.2d 1002 (1st Cir. 1979), cert, denied, 447 U.S. 935 (1980). Lovett differs from Blackledge, in 

which the prosecutor obtained an indictment substituting a felony charge for a misdemeanor charge. 
Blackledge v. Perry, 417 U.S. at 22-23. In Lovett, at least in a technical sense, there was not an en
hanced charge, but rather the imposition of a different charge that carried an enhanced sentence. 610 
F.2d at 1004.

78. Id. at 1003. The state charged the defendant under a statute that provides:
Whoever, in the night time, breaks and enters a building, ship or vessel, with intent to commit 

Thus, Pearce and its progeny prohibit judicial and prosecutorial vindictive
ness from influencing a defendant’s decision to appeal or collaterally attack his 
first conviction. Supreme Court precedent makes clear that actual vindictive 
motives, as well as conduct that leads the defendant or other similarly situated 
defendants to fear vindictiveness, violates the due process clause. The 
Supreme Court has expanded the protection of Pearce to situations in which 
the danger of receiving a penalty for seeking a new trial exists. The Court, 
however, has been unwilling to extend the rule to factual situations that seem 
to minimize the possibility of vindictiveness. Instead, the presence or absence 
of certain factors determines whether sufficient potential for vindictiveness ex
ists to trigger Pearce. These factors include whether two different actors (judge 
or jury) impose the sentences, whether the actor imposing the second sentence 
has knowledge of the prior record and conviction, and whether the actor has a 
personal or institutional stake in discouraging the defendant’s appeal.

B. THE FIRST CIRCUIT’S INTERPRETATION OF PEARCE-BLACKLEDGE 
PRECEDENT

Blackledge addressed situations in which, after the defendant exercises his 
statutory right to a de novo trial, the prosecutor substitutes an indictment 
charging a more serious crime for the same conduct.75 In contrast, Koski in
volved a different question: whether a prosecutor’s threat to increase his sen
tence recommendation after a defendant exercises his right to a trial de novo is 
sufficient to support allegations of vindictiveness.76 77 Although the First Circuit 
previously had not addressed the precise issue presented by Koski, in Lovett v. 
Butterworth'1'1 the court had considered the analogous issue of vindictive 
prosecutorial reindictment in a de novo trial situation.

In Lovett the state tried the defendant before a district court judge on a 
charge of breaking and entering a building, ship or vessel with intent to com
mit a felony.78 The court found the defendant guilty and sentenced him to the 
maximum penalty under that statute of two and one-half years imprisonment 



1982] Prosecutorial Vindictiveness 1061

in a house of correction.79 Before the defendant’s trial de novo, the prosecutor 
obtained an indictment on the identical facts but charged the defendant with 
breaking and entering a dwelling, a violation for which the statute authorized 
a minimum sentence of five to twenty years imprisonment.80

a felony, shall be punished by imprisonment in the state prison for not more than twenty years 
or in a jail or house of correction for not more than two and one half years.

Mass. Gen. Laws Ann. ch. 266, § 16 (West Supp. 1978).
79. 610 F.2d at 1003.
80. Id. at 1004. The grand jury indictment charged the defendant with violation of a statute that 

provides:
Whoever breaks and enters a dwelling house in the night time, with the intent mentioned in 
the preceeding section, or, having entered with such intent, breaks such dwelling house in the 
night time, the offender not being armed, nor arming himself in such house, with a dangerous 
weapon, nor making an assault upon a person lawfully therein, shall be punished by impris
onment in the state prison for not more than twenty years and, if he shall have been previ
ously convicted of any crime named in this or the preceeding section, for not less than five 
years.

Mass. Gen Laws Ann. ch. 266, § 15 (West Supp. 1978).
81. After the jury convicted and sentenced him to from ten to twenty years, and he unsuccessfully 

exhausted his state remedies, Lovett petitioned in federal court for a writ of habeas corpus. 610 F.2d at 
1004. When the United States District Court for the District of Massachusetts denied his petition. 
Lovett appealed. Id. The First Circuit vacated the district court’s denial of the petition and remanded 
with instructions to grant the writ. Id.

82. See id. (“due process not only proscribes vindictive indictments [but also] vindictive prosecu
tions”) (quoting United States v. Mallah, 503 F.2d 971, 987 (2d Cir. 1974)).

83. Id. at 1005
84. Id.
85. Id. at 1006.

After Lovett’s conviction, he was granted a writ of habeas corpus by the 
First Circuit.81 The court interpreted the Pearce-Blackledge line of cases as 
proscribing not only vindictive indictments, but also vindictive prosecutions.82 
The Lovett court therefore held that a determination of vindictiveness does not 
depend upon the language of the indictment, but on the potential for increased 
punishment resulting from the prosecutor’s actions.83 The court noted that just 
as Pearce requires courts to review harsher sentences that result from the ac
tions of sentencing judges, the case also requires courts to review enhanced 
sentences that result from prosecutors’ actions.84 After reviewing the 
prosecutorial conduct that led to Lovett’s increased sentence, the court held 
that although the substitute charge technically did not involve a more serious 
offense, the prosecutor’s actions nevertheless deprived the defendant of due 
process by creating an apprehension of vindictiveness.85

Lovett, therefore, suggests that a prosecutor’s threat to increase his sentence 
recommendation after a defendant exercises his right to a trial de novo 
presents sufficient potential for increased punishment and consequent appre
hension of vindictiveness to trigger a Pearce-Blackledge analysis. Nevertheless, 
in Koski the First Circuit did not reach this conclusion. Therefore the Koski 
court’s treatment of the Pearce-Blackledge line of cases, as well as Lovett, de
serves close analysis.

II. Application of Pearce-Blackledge to Koski

The First Circuit in Koski argued that the Pearce-Blackledge line of cases 
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and Lovett do not require a finding of a due process violation when a prosecu
tor merely recommends, or threatens to recommend, a higher sentence on the 
same charge.86 Instead, the court ruled that due process violations for 
prosecutorial vindictiveness are limited to instances when the prosecutor in
creases the number or severity of the charges in a second indictment issued 
after a defendant either exercises a right to appeal or collaterally attacks his 
first conviction.87

86. Koski III, 648 F.2d at 796.
87. Id.
88. See Blackledge, 417 U.S. at 27-28 (prosecutor has considerable stake in discouraging convicted 

misdemeanants from appealing).
89. Standing alone, the imposition of a harsher sentence does not necessarily violate due process. 

See North Carolina v. Pearce, 395 U.S. at 723 (in light of events subsequent to first trial, judge not 
constitutionally precluded from imposing new sentence, whether greater or less than original); Williams 
v. New York. 337 U.S. 241, 245 (1949) (harsher sentence justified; judge has broad discretion to decide 
type and extent of punishment in light of defendant’s past life, health, habits, conduct, mental and 
moral propensities). Rather, Pearce and its progeny only protect against harsher sentences resulting 
from judicial or prosecutorial vindictiveness designed to prevent the defendant's exercise of a right. See 
Blackledge, 417 U.S. at 27 (due process not offended by all possibilities of increased punishment on 
retrial after appeal, but only by those that pose realistic likelihood of vindictiveness).

90. See Blackledge, 417 U.S. at 28 (due process requires that defendant be free of apprehension of 
sentencing judge’s retaliatory motivation so that right to appeal or collaterally attack first conviction 
not deterred).

The court’s failure to extend the Pearce rule in Koski suffers from two major 
flaws. First, the Koski court’s reading of precedent is overly narrow because it 
focuses only on the methods used by a prosecutor, drawing a questionable 
distinction between reindicting and increasing sentences, and not on the prose
cutor’s motives, thus rendering meaningless the protection against vindictive
ness offered by Pearce and its progeny. Second, the court premised its decision 
on a number of erroneous assumptions concerning the prosecutor’s influence 
over sentencing, the prosecutor’s role in the adversarial process, and the leni
ency of sentencing at the first level of a two-tier system. The First Circuit’s 
failure to provide Koski with a remedy in the face of actual prosecutorial 
threats designed to deter her from exercising her right to a de novo trial inade
quately protects her own due process rights and chills the exercise of similar 
rights by other defendants.

A. THE KOSKI COURT FOCUSED ON PROSECUTORIAL METHODS RATHER
THAN MOTIVES

The First Circuit’s narrow reading of precedent, limiting protection against 
prosecutorial vindictiveness to instances when the prosecutor increases the se
verity or number of charges in an indictment, ignores the central role that the 
prosecutor’s motives play in an analysis of vindictiveness.88 A court’s primary 
concern in prosecutorial vindictiveness cases is protecting the defendant from 
the threat that a higher penalty will be imposed as a result of his exercise of a 
right.89 A court focusing on motives realizes that any method of imposing such 
a penalty, whether by a more severe indictment or sentence recommendation, 
may violate due process if it causes the defendant to fear retaliatory conduct.90 
Although cases before Koski concerned allegations of prosecutorial vindictive
ness stemming from the imposition of enhanced charges, the courts’ underly
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ing concern has not been with the the actual indictment, or the method 
through which vindictiveness was manifested, but rather with protecting the 
defendant's right to be free from the apprehension of vindictiveness.91 Thus, 
courts should focus on whether the prosecutor’s conduct reasonably appeared 
to the defendant to stem from vindictive motives.

91. See, e.g., id. at 27 (Rehnquist, J., dissenting) (under Pearce and progeny due process offended by 
possibilities of increased punishment posing realistic likelihood of vindictiveness); Chaffin v. 
Stynchcombe, 412 U.S. 17, 18, 25 (1973) (vindictiveness against accused for having successfully over
turned conviction has no place in sentencing process); North Carolina v. Pearce, 395 U.S. 711, 725 
(1969) (due process requires that vindictiveness against defendant for having successfully attacked first 
conviction must play no part in sentence received after new trial); United Slates v. Goodwin, 637 F.2d 
250, 254 (4th Cir. 1981) (deterrence arising from risk of higher punishment permissible but deterrence 
arising from vindictiveness not); Lovett v. Butterworth, 610 F.2d 1002, 1004 (1st Cir. 1979) (due process 
proscribes both vindictive indictments and vindictive prosecutions), cert, denied, 447 U.S. 935 (1980); 
Miracle v. Estelle. 592 F.2d 1269, 1274-75 (5th Cir. 1979) (claim of apprehension of vindictiveness 
establishes prima facie proof of due process violation); United States v. DeMarco, 550 F.2d 1224, 1227 
(9th Cir.) (issue in prosecutorial vindictiveness cases whether opportunities for vindictiveness in situa
tion compel conclusion that due process requires rule analogous to Pearce), cert, denied, 434 U.S. 821 
(1977); United States v. Johnson, 537 F.2d 1170, 1173 (4th Cir. 1976) (Blackledge does not catalogue all 
tactics that engender apprehension of vindictiveness; rather, it ensures right to appeal without fear of 
retaliatory prosecution); United States v. Gerard, 491 F.2d 1300, 1305 (9th Cir. 1974) (sentencing after 
retrial not sole area in which Pearce applicable; broader scope exists).

92. 610 F.2d 1002 (1st Cir. 1979), cert, denied, 447 U.S. 935 (1980).
93. Cf. id. at 1006 (“it is the apprehension that there may be retaliatory action, not the procedural 

state of the facts, which implicates due process”) (quoting United States v. Andrews, 444 F. Supp. 1238, 
1240 (E.D. Mich. 1978)).

94. Id. at 1004.
95. Id. at 1005, 1007.
96. Koski III, 648 F.2d at 791.
97. See notes 33-74 supra and accompanying text (discussing Pearce-Blackledge and progeny). It 

should be noted that even if the court focuses on prosecutorial methods, rather than motives, the Koski 

In Lovett v. Butterworth?2 the First Circuit itself recognized the principle 
that it is the apprehension of retaliatory action, not the precise manner in 
which that apprehension is engendered, which implicates due process.93 Before 
the defendant’s de novo trial, the prosecutor in Lovett obtained an indictment 
that, without technically charging a more serious offense, substituted a charge 
that carried an enhanced sentence.94 The prosecutor’s actions thus departed 
from the more common practice of enhancing the potential sentence by adding 
charges or substituting more severe charges in a second indictment. The First 
Circuit in Lovett nevertheless correctly held that the prosecutor’s actions vio
lated the defendant’s due process rights.95

Similarly, in Koski the prosecutor did not add charges or substitute more 
severe charges in a second indictment; rather, he recommended a harsher sen
tence after the defendant exercised her right to a trial de novo.96 Although the 
prosecutorial methods in Lovett and Koski differed, the distinction does not 
require divergent results because a prosecutor may have vindictive motives 
regardless of the method he uses. Both the substitution of a charge carrying an 
enhanced mandatory sentence, which binds the judge to order a harsher sen
tence, and a recommendation urging an enhanced sentence, which allows the 
judge to exercise discretion in determining sentence length, have the same po
tential for engendering fears that could deter similarly situated defendants 
from exercising their rights. This apprehension is the very danger against 
which Pearce and its progeny are designed to protect.97
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In effect, the Koski court’s refusal to look beyond the prosecutor’s method 
allows a prosecutor to retaliate for the defendant’s exercise of a due process 
right. In order to avoid charges of vindictiveness, a prosecutor need only limit 
himself to recommending higher sentences, rather than following the Pearce- 
Blackledge route of seeking indictments for enhanced charges. Such a result 
not only is incongruous, but impermissibly fetters the defendant’s exercise of 
his rights and chills the exercise of such rights by others similarly situated, an 
effect that Pearce and its progeny directly prohibit. The First Circuit’s narrow 
interpretation of prosecutorial vindictiveness in Koski thus conflicts with the 
very principle that underlies the Pearce-Blackledge precedents.

B. THE FIRST CIRCUIT’S ERRONEOUS ASSUMPTIONS

To justify restricting the application of prosecutorial vindictiveness to in
stances involving enhanced charges, the Koski court asserted that its narrow 
interpretation manifests a proper appreciation for the manner in which the 
criminal justice system operates.98 The Koski court drew support for its inter
pretation from several generalizations about the workings of the criminal jus
tice system: (1) sentencing is the exclusive province of the judge; (2) 
prosecutors must always take an extreme position with regard to punishment; 
and (3) the sentences imposed at the first tier of a two-tier system generally are 
lenient.99 Because these generalizations formed the basis for the Koski court’s 
refusal to extend the doctrine of prosecutorial vindictiveness to recommenda
tions of enhanced sentences, the validity of each generalization will be evalu
ated below.

facts create an even greater potential for chilling the exercise of due process rights than the Lovett facts 
did. In Lovett, the defendant already had exercised his right to a de novo trial before being faced with a 
retaliatory reindictment by the prosecutor. See 610 F.2d at 1003 (prosecutor obtained indictment after 
defendant exercised right to appeal for de novo trial). Thus, the effect was to chill the subsequent 
exercise of the right by defendants similarly situated. Koski, however, presents a situation in which the 
prosecutor threatened the defendant before her second trial had begun, see Koski 111, 648 F.2d at 792 
(prosecutor threatened Koski as she entered courtroom for jury selection at second trial), thus affecting 
tne defendant as well as others in similar circumstances.

98. Koski III, 648 F.2d at 797.
99. Id.
100. Id.
101. See, eg., United States v. Tucker, 404 U.S. 443, 446 (1972) (trial judge in federal system gener

ally has wide discretion in determining sentence); Granville v. United States, 613 F.2d 125, 126 (5th 
Cir. 1980) (judge has wide discretion to fix sentence within statutory limits if sentence not arbitrary and 
capricious); United States v. Hayes, 589 F.2d 81 1, 826-27 (5th Cir. 1979) (same), cert, denied, 444 U.S. 
847 (1980); United States v. Johnson, 507 F.2d 826, 829 (7th Cir. 1974) (federal trial judge has wide 
discretion in determining sentence), cert, denied, 421 U.S. 949 (1975); United States v. Hernandez- 
Salazar, 471 F.2d 1209, 1210 (9th Cir. 1972) (per curiam) (judge has ultimate responsibility in passing 
sentences); Walters v. Harris, 460 F.2d 988, 992 (4th Cir. 1972) (sentencing of accused within authority 
of trial judge), cert, denied, 409 U.S. 1129 (1973); United States v. Coke, 404 F.2d 836, 845 (2d Cir. 
1968) (sentencing normally within discretion of trial judge); Wilson v. United States, 335 F.2d 982, 984 
(D.C. Cir. 1963) (per curiam) (imposition of sentence within sound discretion of judge).

Prosecutor’s Influence Over Sentencing. According to the Koski court, a
finding of vindictiveness in the prosecutor’s actual or threatened sentence rec
ommendation improperly suggests that the prosecutor, not the judge, deter
mines sentences.100 Although the court correctly reasoned that sentencing is 
normally within the discretion of the trial judge,101 the prosecutor is not with
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out influence over the sentencing process.102 In addition to possessing the dis
cretion to decide whether or not to prosecute,103 the prosecutor chooses what 
charges to file.104 Consequently, he exercises the power to choose the potential 
penalty for the defendant's conduct and to recommend a specific sentence 
within the statutory limits of the chosen charges.105

In addition, the Koski court asserted that sentencing, unlike the bringing of 
new charges, is the province of the trial judge, and therefore the defendant

102. See Silbert, The Role of the Prosecutor in the Process of Criminal Justice, 63 A.B.A. J. 1717, 1720 
(1977) (prosecutor can have significant impact on imprisonment by dispositions he takes and by role in 
sentencing, parole, and probation proceedings); Project. Tenth Annual Review of Criminal Procedure: 
United States Supreme Court and Courts of Appeals ¡979-1980, 69 Geo. L.J. 211, 490-91 (1980) (al
though court has primary responsibility for sentencing, prosecutor plays important role through initial 
charging decision, plea bargaining, and sentence recommendation).

The prosecutor’s influence over sentencing decisions is greatest in the context of plea negotiations. 
See Fed. R. Crim. P. 11(e)(1) (authorizing opposing counsel to discuss sentence with view toward 
reaching agreement); Alschuler, Sentencing Reform and Prosecutorial Power: A Critique of Recent Pro
posals for “Fixed'' and "Presumptive" Sentencing, 126 U. Pa. L. Rev. 550, 567 (1978) (judge usually 
ratifies prosecutor’s sentencing recommendations resulting from plea negotiations). The Supreme Court 
recognized the propriety of the plea agreement procedure in Santobello v. New York. 404 U.S. 257 
(1971), stating that it is an essential component of the administration of justice. Id. at 260; <y 
Blackledge. 431 U.S. at 71 (guilty plea and often concomitant plea bargain are important components 
of criminal justice system).

Although the Supreme Court recently acknowledged the potential for abuse inherent in the prosecu
tor’s broad discretion, the Court refused to extend Pearce to plea negotiations. Bordenkircher v. 
Hayes, 434 U.S. 357, 365 (1978). The prosecutor in Bordenkircher offered to recommend a sentence of 
five years imprisonment if the defendant pleaded guilty to the indictment. Id. at 358. The prosecutor 
informed the defendant, however, that if he refused to plead guilty, the prosecutor would seek an 
indictment under a habitual criminal act, thereby subjecting the defendant to a mandatory sentence of 
life imprisonment. Id. at 358-59. The defendant refused the plea agreement, was indicted under the 
habitual criminal act, and, after a jury trial, received a sentence of life imprisonment. Id. at 359. The 
Supreme Court held that there was no due process violation when the prosecutor carried out a threat 
made during plea negotiations to reindict the defendant on more serious charges if he failed to plead 
guilty. Id. at 365. The Court explained that Pearce was inapplicable to the "give-and-take" plea bar
gaining process because when the defendant is free to accept or reject the prosecutor’s offer, the puni
tive element is missing. Id. at 363.

The Supreme Court’s holding in Bordenkircher creates a limited exception to Pearce in the pretrial 
context of plea negotiations. The limited nature of the Bordenkircher exception, therefore, does not 
undermine the general viability of Pearce. See, e.g., United States v. Andrews, 633 F.2d 449, 456-57 
(6th Cir. 1980) (confining Bordenkircher to plea bargaining context in which defendant able to accept or 
reject prosecutor’s offer), cert, denied, 450 U.S. 927 (1981); United States v. Groves, 571 F.2d 450. 455 
(9th Cir. 1978) (increased charges resulting from failure to reach plea agreement permissible, but those 
imposed in response to defendant’s assertion of rights impermissible); United States v. Velsicol Chem. 
Corp., 498 F. Supp. 1255, 1263 (D.D.C. 1980) (Bordenkircher inapplicable when prosecutor obtained 
indictment after defendant pleaded nolo contendere to misdemeanor charges in response to prosecu
tor's general threat to increase charge; no give and take as in plea bargaining).

103. See, e.g., United States v. Batchelder, 442 U.S. 114, 124 (1979) (decision to prosecute and on 
what charge generally within prosecutor’s discretion); Bordenkircher v. Hayes, 434 U.S. 357, 364 (1978) 
(same); United States v. Renfro, 620 F.2d 569, 574 (6th Cir.) (decision to prosecute firmly committed to 
executive branch), cert, denied, 449 U.S. 902 (1980); St. Martin’s Press. Inc. v. Carey, 605 F.2d 41. 45 (2d 
Cir. 1979) (choice to prosecute entirely within discretion of district attorney); United States v. Johnson. 
577 F.2d 1304. 1307 (5th Cir. 1978) (decision to prosecute generally left to prosecutor’s discretion), cert, 
denied. 439 U.S. 1077 (1979); United States V. Union Nacional de Trabajadores, 576 F.2d 388, 395 (1st 
Cir. 1978) (prosecutor entitled to broad discretion in deciding which cases to prosecute); United States 
V. Hall, 559 F.2d 1160, 1163 (9th Cir. 1977) (same), cert, denied, 435 U.S. 942 (1978).

104. See, e.g, United States v. Batchelder, 442 U.S. 114, 124 (1979) (what charge to file within prose
cutor’s discretion); Bordenkircher v. Hayes, 434 U.S. 357, 364 (1978) (same); Arnold v. McCarthy, 566 
F.2d 1377, 1388 (9th Cir. 1978) (prosecutor needs wide latitude in exercise of charging discretion).

105. See United States v. Brown, 602 F.2d 909, 912 (9th Cir. 1979) (prosecutor’s authority to choose 
statute under which prosecution will proceed carries authority to choose potential penalty for offense), 
cert, denied, 446 U.S. 966 (1980). 
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need not fear prosecutorial vindictiveness.106 A similar observation, however, 
might be made regarding charging decisions, which in theory may be chal
lenged by the grand jury.107 Nevertheless, the protection that the grand jury 
affords does not obviate the recognized need for the Pearce rule to discourage 
vindictive reindictments. Furthermore, it is incorrect to assume that the poten
tial for vindictiveness inheres only in cases involving a second indictment. The 
prosecutor’s retaliatory motive may be the same, whether he manifests it by 
recommending a harsher sentence or increasing charges in order to penalize 
the defendant for exercising his right to appeal. The Pearce-Blackledge rule, 
therefore, should apply equally to either situation.

Prosecutor’s Role in the Adversary Process. Relying on dictum in Chaffin
v. Stynchcombe ,108 the Koski court asserted that it was erroneous to infer a 
vindictive motive from an increased sentence recommendation because our 
justice system contemplates that the prosecutor will function as an adversary, 
who may take extreme positions.109 This argument, however, fails to recognize 
that the prosecutor, as a state representative, has the dual role of being an 
adversary as well as an officer of the court, bound to uphold impartial jus
tice. 110 The Supreme Court made clear in United States v. Berger111 that al-

106. Koski III, 648 F.2d at 797.
107. The fifth amendment provides that, except in certain military cases, “no person shall be held to 

answer for a capital or otherwise infamous crime, unless on presentment or indictment of a Grand 
Jury." U.S. Const, amend. V. Thus, the fifth amendment guarantees to persons charged by the federal 
government the benefit of a grand jury review of the charge. Twenty states also require grand jury 
indictments in the prosecution of all felonies. See Y. Kamisar. W. LaFave & J. Israel. Modern 
Criminal Procedure 1016 & n.c. (1980). The remaining states allow the prosecutor to choose 
whether to proceed by indictment or information. Id.

Numerous decisions have reiterated the principle that the grand jury acts as a substantial and in
dependent restraint on prosecutorial discretion. See, eg., Wood v. Georgia, 370 U.S. 375, 390 (1962) 
(grand jury primary safeguard against malicious prosecution); Stirone v. United States. 361 U.S. 212, 
219 (1960) (grand jury has substantial, indefeasible right to charge on own judgment); United States v. 
Fischer, 455 F.2d 1101, 1105 (2d Cir. 1972) (grand jury not private tool of prosecutor); Gaither v. 
United States, 413 F.2d 1061, 1066 (D.C. Cir. 1969) (grand jury interposed to afford safeguard against 
oppressive actions of prosecutor or court). Nevertheless, given the manner in which grand jury investi
gations are conducted, the panel’s putative independence of the prosecutor is more theoretical than real. 
Cf. 1 C. Wright, Federal Practice and Procedure § 101, at 152 (1969) (grand jury dependent on 
prosecutor); Comment, The Grand Jury as an Investigatory Body, 74 Harv. L. Rev. 590, 596 (1961) (in 
practice, prosecutor directs grand jury’s operations because of access to information, prestige as govern
ment official, and familiarity with grand jury process).

108. See 412 U.S. 17, 27 n. 13 (1973) (prosecutors often ask for more than they can reasonably 
expect).

109. Koski III, 648 F.2d at 797 (lawyers often take positions at extreme ends of spectrum expecting 
court to make accommodation in between); see, e.g., United States v. Ballard, 152 F.2d 941, 943-44 (9th 
Cir. 1945) (overstatement by district attorney insufficient to convict the innocent, but guilty persons 
may escape punishment if prosecutor unduly restricted), rev’d on other grounds, 329 U.S. 187 (1946); 
United States v. Wexler, 79 F.2d 526, 529-30 (2d Cir. 1935) (truth unlikely to emerge if prosecutor 
confined to detached exposition); DiCarlo v. United States, 6 F.2d 364, 368 (2d Cir. 1925) (prosecutor is 
advocate; entirely proper for him to persuade jury of his version of truth).

110. See, eg., Marshall v. Jerrico, 446 U.S. 238, 249 (1980) (although he need not act in entirely 
neutral and detached manner, prosecutor public official who must serve public interest); United States 
v. Barker. 553 F.2d 1013, 1024-25 (6th Cir. 1977) (prosecutor must strive to achieve two objectives: 
enforcing laws of United States while ensuring justice for accused); Newman v. United States, 382 F.2d 
479, 481 (D.C. Cir. 1967) (prosecutor plays dual role: officer of court and attorney for client); King. 
Prosecutorial Misconduct: The Limitations Upon the Prosecutorial Role as an Advocate, 14 Suffolk 
U.L. Rev. 1095, 1102 (1980) (as representative of state, prosecutor bears dual responsibilities of protect
ing innocent while seeking conviction of guilty); Professional Responsibility: Report of the Joint Confer- 
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though a prosecutor “may strike hard blows, he is not at liberty to strike foul 
ones.”"2 Thus, although a prosecutor admittedly is free to take positions “at 
the extreme ends of the spectrum,”* 111 112 113 he also has an ethical obligation to seek 
justice in all trials.

ence, 44 A.B A. J. 1159, 1218 (1958) (prosecutor occupies dual role of furnishing adversary element 
essential to informed decision while striving to achieve impartial justice).

111. 295 U.S. 78 (1935).
112. Id. at 88. The Court stated that the Berger prosecutor overstepped bounds when he misstated 

facts, bed, bullied witnesses, and misled the jury. Id.
113. Koski III, 648 F.2d at 797.
114. Id.
115. Id.
116. 407 U.S. 104 (1972).
117. Koski III, 648 F.2d at 797 (citing Colton v. Kentucky, 407 U.S. 104, 119 (1972) (dictum)).
118. 648 F.2d at 797.
119. Note, Abolition of Trial De Novo—An Error in Judgment, 6 Suffolk U.L. Rev. 919, 923 (1972).
120. The study reported the following information regarding those defendants who were retried and 

found guilty: (1) 44% received lighter sentences than they had in the first tier; (2) 15% received 
equivalent sentences; and (3) less than 1% received increased sentences. Id. Arguments have been 
made for and against the de novo system based on its effect on sentencing and appeal. See Robertson, 
De Novo Should Be Eliminated, 56 Mass. L.Q. 347, 351 (1971) (de novo system encourages inferior 
court judge to impose light sentence in order to avoid appeals). But see Walker, In Defense of De Novo, 
56 Mass. L.Q. 359, 368 n.16 (1971) (judges deny giving light sentences in order to discourage appeal).

Leniency of Sentencing in De Novo System. The third generalization
that the Koski court cited in support of its limited application of Pearce is that 
sentences imposed at the first tier of a two-tier system often are lenient.114 Op
erating from this assumption, the court reasoned that a prosecutor’s recom
mendation for an increased sentence in a trial de novo stems not from a 
vindictive motive, but from the belief that the “discount rates” that are accept
able in the lower tier for reasons of economy and speed of disposition should 
no longer prevail.115 The only support that the Koski court offered for its gen
eral proposition was dictum from Colten v. Kentucky,116 in which the Supreme 
Court speculated that applying Pearce to de novo trials might cause first-tier 
courts to impose less lenient sentences in order to avoid later allegations of 
prosecutorial vindictiveness if a harsher sentence were recommended on ap
peal.117 Relying only on this Colton dictum, the Koski court asserted broadly 
that it was “common knowledge” that the sentences given at the first tier of a 
two-tier system often are lenient.118

Clearly, the Colten dictum constitutes weak support for such a sweeping 
statement because the Court merely was speculating over the possible effects of 
expanding the Pearce rule to the de novo situation. Moreover, the dictum is 
susceptible of two interpretations, and it is more plausible to interpret Colten 
as suggesting that extending Pearce might limit the sentencing discretion of 
second-tier courts when in fact the lower court had imposed a lenient sentence, 
than as suggesting that all inferior courts impose lenient sentences.

If one were to accept the Koski court’s proposition that first-tier courts im
pose lenient sentences, one would expect to find that second-tier courts re
spond to these “discount rates” by frequently imposing harsher sentences. Yet, 
a study of the records of the Boston Municipal Court119 shows that at least in 
one state’s two-tier system the second tier court rarely imposes an increased 
sentence.120 Although the survey studied only one two-tier system, the results 
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illustrate that the purported tendency of first-tier courts to impose lenient 
sentences is of questionable validity. Such data, coupled with the Koski court’s 
doubtful interpretation of the Colten dictum, seriously undermine both the 
First Circuit’s premise, that first-tier courts impose lenient sentences, as well as 
the court’s ultimate conclusion, that an increased sentence may not stem from 
prosecutorial vindictiveness.

Moreover, in its analysis of the criminal justice system, the Koski court to
tally failed to take account of the considerable stake that the prosecutor may 
have in discouraging a defendant from exercising his due process right to a 
trial de novo. Yet, as the Supreme Court recognized in Blackledge, a second 
trial will require additional prosecutorial efforts and the expenditure of addi
tional state time and money, and may result in a previously convicted defend
ant’s going free.121 Thus the prosecutor who plays an active role in both levels 
of a two-tier system can have a personal and institutional stake in the outcome 
that increases the potential for prosecutorial vindictiveness.

121. 417 U.S. at 27-28.

In summary, the prosecutor’s influence over sentencing, as well as his dual 
role in the adversary process, actually argues in favor of expanding the protec
tion provided by Pearce to situations in which the prosecutor threatens to rec
ommend a harsher sentence if the defendant exercises his right to a trial de 
novo. Such threats present the same potential for engendering an apprehen
sion of vindictiveness, the very danger that concerned the Supreme Court in 
Pearce. Rather than limiting the applicability of the Pearce-Blackledge rule on 
the basis of incorrect or unsupported generalizations about the adversary pro
cess, therefore, the First Circuit should have applied the rule in Koski.

III. Standard of Vindictiveness

Because the First Circuit in Koski ruled that recommendations of enhanced 
sentences, unlike indictments on enhanced charges, do not present the poten
tial for prosecutorial vindictiveness, it was unnecessary for the court to reach 
the issue of the proper standard for determining whether a prosecutor’s actions 
in such a situation violate the defendant’s due process rights. A standard for 
applying the Pearce rule in such cases is therefore required. The circuit courts 
have articulated various standards for determining the applicability of the 
Pearce-Blackledge protections in the context of vindictively motivated re
indictments. Although they have used different language in articulating such 
standards, the courts have sought to effect a common purpose: the prevention 
of prosecutorial conduct that retaliates for the exercise of due process rights. 
The decisions thus contain common elements that supply the basis for an intel
ligible standard to guide the courts in cases that involve increased sentence 
recommendations.

A. THE STANDARD IN REINDICTMENT CASES

According to the Ninth Circuit, the defendant’s demonstration of facts giv
ing rise to the appearance of prosecutorial vindictiveness is sufficient to create 
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a presumption of vindictive motive.122 Once the defendant makes such a show
ing the burden then shifts to the prosecutor, who must then dispel the appear
ance of vindictiveness by proving that independent reasons or intervening 
circumstances justified his decision.123 Whether the facts establish a due pro
cess violation depends on the totality of the circumstances surrounding the 
prosecutorial decision.124 Although the Ninth Circuit did not explicitly charac
terize its approach as a balancing test, United States v. Griffin125 states that the 
court must assess two competing interests in determining whether the overall 
circumstances give rise to an appearance of vindictiveness sufficient to estab
lish a due process violation.126 According to Griffin, a court must consider both 
whether the prosecutor’s actions may deter future defendants from asserting 
their rights, and the prosecutor’s need for discretion in bringing indictments.127

122. United States v. Griffin, 617 F.2d 1342, 1347 (9th Cir.), cert, denied. 449 U.S. 863 (1980); see, 
e.g., id. at 1349 (trial court did not abuse discretion in refusing to dismiss indictment when facts of case 
did not give appearance of vindictiveness); United States v. Groves, 571 F.2d 450, 453 (9th Cir. 1978) 
(appearance of vindictiveness created when government knew extent of defendant’s willingness to co
operate and later relied on claim of failure to cooperate to justify filing additional charges); United 
States v. Alvarado-Sandoval, 557 F.2d 645, 645-46 (9th Cir. 1977) (per curiam) (appearance of vindic
tiveness created when prosecutor substituted two-count felony indictment for misdemeanor charge after 
defendant indicated he would enter no plea and case set for further proceedings); United States v. 
DeMarco, 550 F.2d 1224, 1227-28 (9th Cir.) (apprehension of vindictiveness created when government 
added charges to second indictment after defendant successfully exercised statutory venue rights), cert, 
denied, 434 U.S. 821 (1977); United States v. Ruesga-Martinez, 534 F.2d 1367, 1367-69 (9th Cir. 1976) 
(appearance of vindictiveness created when prosecutor substituted two-count felony indictment for mis
demeanor charge after defendant refused to waive right to trial by district judge and jury).

123. United States v. Griffin, 617 F.2d at 1347; see United States v. Ruesga-Martinez, 534 F.2d 1367, 
1369 (9th Cir. 1976) (appearance of vindictiveness sufficient to place burden on prosecution).

124. See United States v. Griffin, 617 F.2d 1342, 1347-48 (9th Cir.) (no one factor determinative), 
cert, denied, 449 U.S. 863 (1980); cf. United States v. Groves, 571 F.2d 450, 454 (9th Cir. 1978) (that 
same facts used to support reindictment only one factor in totality of circumstances bearing on question 
of vindictiveness).

125. 617 F.2d 1342 (9th Cir.), cert, denied, 449 U.S. 863 (1980).
126. Id. at 1348.
127. Id.
128. See United States v. Goodwin, 637 F.3d 250, 253 (4th Cir. 1981) (due process requires that 

defendant be free of apprehension of retaliatory motivation because such fear, as well as actual vindic
tiveness, chills defendants’ assertion of rights) cert, granted, 102 S. Ct. 632 (1981); United States v. 
Johnson, 537 F.2d 1170, 1173 (4th Cir. 1976) (same).

129. See United States v. Goodwin, 637 F.2d at 253 (sufficient that circumstances surrounding in
dictment give rise to genuine risk of retaliation), cert, granted, 102 S. Ct. 632 (1981).

130. Id. at 255 (prosecutor must show that he could not have sought increased charges before de
fendant exercised right to jury trial).

131. United States v. Andrews, 633 F.2d 449, 455 (6th Cir. 1980) (en banc), cert, denied, 450 U.S. 927 
(1981).

132. Id.

According to the Fourth Circuit, the rationale of Blackledge does not re
quire the court to determine whether actual vindictiveness occured in a given 
case.128 Rather, a presumption of a due process violation is created when the 
objective circumstances surrounding the prosecutor’s actions give rise to a gen
uine risk of retaliation.129 If the prosecutor then wishes to avoid the Pearce- 
Blackledge proscriptions, he must come forward with objective evidence that 
justifies his decision.130

In the Sixth Circuit, the “mere appearance” of vindictiveness is not sufficient 
to trigger Pearce-Blackledge sanctions.131 Rather, the defendant must show 
that there is a “realistic likelihood” that the prosecutor acted vindictively.132 
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According to the court’s decision in United States v. Andrews,™ the defend
ant’s subjective fear of prosecutorial vindictiveness, standing alone, does not 
implicate due process.134 Due process concerns are implicated, however, when 
the defendant’s apprehension is coupled with a situation that presents a “sub
stantial” possibility of vindictiveness.135 The Andrews court stressed that its 
standard is an objective one: whether a reasonable person would think the 
prosecutor’s actions presented a “realistic likelihood of vindictiveness.”136 Un
der Andrews, courts should weigh two factors to determine whether the partic
ular facts of a case present a realistic likelihood of vindictiveness: the 
prosecutor’s stake in deterring the exercise of a defendant’s rights, and the 
prosecutor’s conduct.137 If the court finds a realistic likelihood of vindictive
ness after it assesses these factors, the prosecutor may rebut that finding with 
objective, on-the-record explanations for his conduct.138

In the Fifth Circuit, a court hearing allegations of prosecutorial vindictive
ness initially must balance the prosecutor’s interest in freely exercising his dis
cretion against the defendant’s interest in freely asserting his right to appeal.139

133. Id
134. Id.
135. Id.
136. Id. at 454.
137. Id. The Sixth Circuit’s assessment of these two factors is similar to the totality of the circum

stances assessment of the Fourth and Ninth Circuits.
138. Id at 456.
139. Jackson v. Walker, 585 F.2d 139, 144 (5th Cir. 1978); cf. Hardwick v. Doolittle, 558 F.2d 292, 

301 (5th Cir. 1977) (allegation of prosecutorial vindictiveness places defendant’s right to be free of 
apprehension of increased punishment if he appeals into sharp conflict with prosecutor’s discretion), 
cert.denied, 434 U.S. 1049 (1978).

For the Fifth Circuit, the key factor in weighing the prosecutor’s discretionary interest is whether the 
prosecutor decided to prosecute for different criminal conduct, or merely exercised a previously avail
able option. Compare Miracle v. Estelle, 592 F.2d 1269, 1276 (5th Cir. 1979) (absence of new decision 
or act of discretion to prosecute for distinct criminal acts diminishes prosecutor’s interest) with Jackson 
v. Walker, 585 F.2d 139, 146, 148 (5th Cir. 1978) (moderately weighty prosecutorial interest present 
when prosecutor obtained second indictment for different and distinct consequence of same conduct) 
and Hardwick v. Doolittle, 558 F.2d 292, 302 (5th Cir. 1977) (different and distinct activities occurring 
in same overall time interval held subjects of discretionary prosecutorial decisions), cert, denied, 434 
U.S. 1049 (1978).

In weighing the defendant’s interest, the key factor is the extent to which the circumstances of the 
second indictment will make defendants reluctant to appeal for fear of prosecutorial retaliation. Com
pare Miracle v. Estelle, 592 F.2d 1269, 1276 (5th Cir. 1979) (defendant’s interest substantial when 
second indictment potentially subjects defendant to increased imprisonment) with Jackson v. Walker, 
585 F.2d 139, 147-48 (5th Cir. 1978) (very limited due process interest when second trial on lesser 
charge despite increased sentence resulting therefrom).

In United States v. Thomas, 617 F.2d 436 (5th Cir.), cert, denied. 449 U.S. 935 (1980), however, the 
Fifth Circuit in dictum questioned the continuing viability of its balancing test. Id. at 438 n.I. An 
earlier opinion in the same case had followed Hardwick v. Doolittle, 558 F.2d at 302, holding that a 
new charge for distinct criminal activities, though arising from the same “spree of activity," requires the 
defendant to establish actual vindictiveness and not merely its appearance. United States v. Thomas, 
593 F.2d 615, 624 (5th Cir. 1979), cert, denied, 449 U.S. 841 (1980). The court remanded on this issue, 
and on appeal from the remand affirmed the trial court’s finding that the additional charges did not 
stem from actual prosecutorial vindictiveness. 617 F.2d at 438. In a footnote, however, the court ob
served that a 1978 Supreme Court decision might have undermined the Fifth Circuit’s balancing test 
Id. at 438 n.I. The case in question, Bordenkircher v. Hayes, 434 U.S. 357 (1978), held that no due 
process violation occurs when a prosecutor carries out a threat made during plea negotiations to rei
ndict the accused on more serious charges if he refuses to plead guilty to the initial offense. Id. at 358- 
59, 365. Three dissenting justices in Bordenkircher argued that tne majority holding restricted Pearce- 
Blackledge. Id. at 366-67. (Blackmun, J. with Brennan & Marshall, JJ., dissenting). Acknowledging 
the possible validity of the Bordenkircher dissenters’ view, the Fifth Circuit in Thomas conceded that its 
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When the prosecutor’s interest outweighs the defendant’s, the defendant’s 
showing that the prosecutor created a reasonable apprehension of vindictive
ness establishes only prima facie proof of a due process violation.* 140 This 
showing shifts the burden to the prosecutor, who must prove the absence of 
actual vindictiveness by presenting nonvindictive reasons for his actions.141 If 
the state fails to meet this burden, the court must find a violation of the due 
process clause.142 When, however, the defendant’s interest outweighs the pros
ecutor’s, the defendant can make out a due process violation merely by show
ing that the prosecutor’s actions create a reasonable apprehension of 
retaliation.143

recent decisions, which applied the balancing test, did not appear to have taken Bordenkircher into 
account. United States v. Thomas, 617 F.2d at 438 n.l.

140. Jackson v. Walker, 585 F.2d at 144. In the Fifth Circuit a defendant need not prove actual 
vindictiveness: the defendant’s showing of a reasonable apprehension of vindictiveness is sufficient if 
the prosecutor fails to rebut this prima facie proof. Id. at 145 n.9. When the court determines that the 
defendant has a limited due process interest, however, and the prosecutor can produce a reasonable 
explanation for his action, then the defendant must prove actual vindictiveness. Hardwick v. Doolittle, 
558 F.2d 292, 301-02 (5th Cir. 1977), cert, denied, 434 U.S. 1049 (1978).

141. Hardwick v. Doolittle, 558 F.2d at 301. In Hardwick the Fifth Circuit offered examples of 
nonvindictive reasons for bringing new charges: the receipt, after the filing of the initial indictment or 
information, of evidence of additional crimes; the completion of crimes that were inchoate when the 
first indictment was filed; the withdrawal or overturn on appeal of defendant’s bargained-for guilty 
plea; mistake or oversight in initial action; the presence of a new prosecutor who adopted a different 
approach; and public demand for prosecution of the charge set forth in the second indictment. Id

142. Jackson v. Walker, 585 F.2d at 144.
143. Miracle v. Estelle, 592 F.2d 1269, 1277 (5th Cir. 1979). In Jackson v. Walker the court ex

plained the two advantages of requiring the defendant only to show a reasonable apprehension of 
prosecutorial vindictiveness in such circumstances: (1) proving a prosecutor’s actual state of mind is 
difficult; (2) even the appearance of vindictiveness may deter future defendants from exercising their 
right to appeal. 585 F.2d at 143. Thus, when the defendant’s appeal interest outweighs the prosecutor’s 
discretionary interest, these considerations justify a less rigorous showing by the defendant. Id. at 145.

In Jackson r. Walker the Fifth Circuit reconciled its decision with Blackledge and Hardwick by 
reasoning that all three cases involved a threshold balancing of the prosecutor’s and defendant’s inter
ests. Id. at 144. In Blackledge, the defendant’s appeal interest outweighed the government’s interest in 
an unfettered prosecution because the prosecutor merely had reopened a previous discretionary act. Id. 
The premise in Blackledge, according to the Jackson court, was that preventing the prosecutor from 
reopening past decisions constitutes only a minor infringment of his interests, whereas allowing such 
reopening raises potential threats to future defendants, la. In contrast, Hardwick and Jackson involved 
new prosecutorial decisions. In those cases the threat to the defendants in allowing the new charge was 
insufficient to outweigh the considerable potential infringement of the exercise of prosecutorial discre
tion. Id at 144-45. Although Miracle v. Estelle was decided after Jackson, the case can be reconciled in 
the same manner because it involves facts that more closely resemble Blackledge than Hardwick or 
Jackson. See Miracle v. Estelle, 595 F.2d at 1276 (reinstatement not justified because no new decision 
or act of discretion involved).

B. PROPOSED STANDARD FOR INCREASED SENTENCE RECOMMENDATIONS:
AN OBJECTIVE BALANCING TEST

The apparent confusion and disparate approaches employed by the various 
circuits to analyze vindictiveness in reindictment cases demonstrate the need 
for a uniform standard, both in that context as well as in the context of recom
mendations of increased sentences. The following proposed test, which consol
idates the salient features of circuit and Supreme Court precedents, provides 
for a balancing of interests as well as an objective standard by which 
prosecutorial conduct can be judged. Clarifying the analysis of such conduct 
should allow the courts to direct less attention to semantics and to focus prop
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erly on the harm to be prevented—the chilling of defendants’ exercise of their 
due process rights.

Blackledge v. Perry144 enunciates the basic premise for the analysis of a 
prosecutor’s conduct, derived from Pearce, Colten, and Chaffin', the due pro
cess clause is offended not by all potential increased punishments on retrial 
after appeal, but only by those that pose a realistic likelihood of vindictive
ness.145 In order to establish a prima facie case of vindictiveness, it must ap
pear from the totality of the circumstances that a reasonable defendant would 
have feared retaliatory action in a similar situation. This is an objective stan
dard, judging conduct not by the individual feelings of a particular defendant, 
but by a reasonable person’s perception of the surrounding facts and circum
stances. Because conduct that creates a reasonable apprehension of vindictive
ness is sufficient to discourage the defendant and others who are similarly 
situated from exercising the right to appeal, the defendant should not be re
quired to show actual vindictiveness in order for a court to find a due process 
violation.

144. 417 U.S. 21 (1974).
145. Id. at 27.
146. Pearce, 395 U.S. at 726. While the Pearce requirement is directed to judges, a judge presuma

bly derives the information used in his sentencing determination from the prosecutor The circuit 
courts consistently uphold the Pearce requirements in possible cases of judicially vindictive increases in 
sentences. See, e.g.. United States v. Williams, 651 F.2d 644, 648 (9th Cir. 1981) (state indictment and 
conviction after federal sentencing proceeding for state crime committed before proceeding may not 
serve as basis for increased federal punishment), petition for cert, filed. 50 U.S.L.W. 3131 (U.S. Aug. 5, 
1981) (No. 81-261); Jacobs v. Redman. 616 F.2a 1251, 1258-59 (3d Cir.) (longer sentence unjustified 
because based on “general disagreement” with first sentence, presentence report not keyed to identifi
able conduct, witness’ statement as to fear of testifying against defendant, and defendant's testifying 
only at second trial), cez7. denied, 446 U.S. 944 (1980); United States v. Markus, 603 F.2d 409, 414 (2d 
Cir 1979) (increased sentence unjustified because apparently based on indictments pending at time of 
original sentencing proceeding and conduct that predated sentencing); United States v. Young. 593 
F.2d 891, 893 (9th Cir. 1979) (remanding for reconsideration of sentence when record did not reveal 
affirmative reasons for more severe sentence); United States v. Tucker, 581 F.2d 602, 605, 607 (7th Cir 
1978) (higher sentence not justified by testimony as to underlying crime, judge’s belief that second trial 
showed greater liklihood of guilt than first, defendant’s unemployment, and defendant’s pending di
vorce); United States v. Mathis, 579 F.2d 415, 419 (7th Cir. 1978) (more severe sentence not justified 
because objective information concerning defendant’s conduct after trial was favorable); United States 
v. McDuffie, 542 F.2d 236, 242 (5th Cir. 1976) (higher sentence unjustified when reasons for increase 
based on defendant’s statements in undisclosed documents); United States v. Hawthorne, 532 F.2d 318, 
324 (3d Cir.) (more severe sentence not justified because record disclosed no objective information 
concerning defendant’s conduct after original sentencing proceeding), cert denied, 429 U.S. 894 (1976); 
United States v. Floyd, 519 F.2d 1031, 1035 (5th Cir. 1975) (same); Burton v. Goodlett, 480 F.2d 983, 
986-87 (5th Cir. 1973) (increased sentence unjustified because based on conduct of defendant known at 

If a defendant can show that he reasonably feared retaliation, the court then 
must determine whether this fear outweighs the prosecutor’s interest in exercis
ing prosecutorial discretion. The burden of rebutting the inference of vindic
tiveness, however, lies with the prosecutor who must present objective, on-the- 
record support for his decision to increase the charges. The prosecutor’s show
ing assumes even greater importance when he has recommended an increased 
sentence, an action that does not merit the courts’ traditional deference to the 
prosecutor’s charging discretion. Moreover, the prosecutor’s reasons for the 
higher sentence ultimately must meet the Pearce requirements by resting on 
objective information regarding identifiable conduct by the defendant occur
ring after the initial sentencing proceeding.146 If the prosecutor can so justify 
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his decision to recommend an increased sentence, the defendant is still free to 
show actual vindictiveness.

The advantages of the test proposed above are apparent. First, such a test 
recognizes that the court can rule justly on the vindictiveness issue only if it 
relies on objective, on-the-record information from both the prosecutor and 
the defendant. Two possible alternative rules illustrate the necessity of an ob
jective standard. A rule requiring the prosecutor to defend any change con
cerning his sentence recommendation would defer excessively to the defendant 
by allowing mere allegations of fear to establish a due process violation. On 
the other hand, a rule at the opposite extreme, requiring evidence of actual 
vindictive conduct in every case, would defer too much to the prosecutor by 
forcing the defendant always to prove that the prosecutor’s motives in a change 
of sentence recommendation were vindictive.147 Both alternatives would re
quire the court to determine the prosecutor’s or the defendant’s subjective state 
of mind at the time of the alleged vindictive actions. Under either alternative, 
the court must play the role of psychologist, probing into the “history, atmos
phere, and psychology” of the case and its participants.148 The very purpose of 
Pearce-Blackledge is to avoid this kind of subjective decisionmaking when the 
interest allegedly violated is as fundamental as the defendant’s due process 
right to appeal.

time of first sentencing); United States v. Camben, 433 F.2d 321, 323-24 (4th Cir. 1970) (increased 
sentence unjustified by defendant’s “inconsistencies and incredible explanations” at second trial); 
United States v. Lopez, 428 F.2d 1135, 1139 (1st Cir. 1970) (increased sentence unjustified by increase 
in defendant’s financial worth between first and second trials).

The circuit courts, however, do allow increased sentences after retrial when the judge properly has 
considered conduct by the defendant that occurred after the original sentencing proceeding. See 
United States v. Lincoln, 581 F.2d 200, 201 (9th Cir. 1978) (dictum) (upholding harsher sentence on 
retrial when judge relied on presentence report containing only negative information); United States v. 
Rodriguez-Sandoval, 475 F.2d 542, 545 (1st Cir.) (upholding harsher sentence when based on subse
quent drug arrests and forfeitures of bail), cert, denied, 414 U.S. 869 (1973). Pearce also may be inappli
cable to a particular case for other reasons. See Cooper v. Mitchell, 647 F.2d 437, 440 (4th Cir. 1981) 
(upholding harsher second sentence when imposed by jury unaware of first sentence); McClure v. Hop
per, 577 F.2d 938, 940 (5th Cir. 1978) (same), rw/. denied, 439 U.S. 1077 (1979); Gamble v. Estelle, 551 
F.2d 654, 655 (5th Cir.) (per curiam) (same), cert, denied, 434 U.S. 903 (1977); United States ex rel. 
Ferrari v. Henderson, 474 F.2d 510, 512-13 (2d Cir.) (Pearce inapplicable when first sentence illegal 
and second sentence reflected statutory minimum), cert, denied, 414 U.S. 843 (1973); cf. Washington v. 
Regan, 510 F.2d 1126, 1129 (3d Cir. 1975) (Pearce inapplicable when trial judge imposes same sen
tence although charge reduced).

147. The Pearce Court pointed to the extreme difficulty of proving an actual retaliatory motive in 
any individual case. See 395 U.S. at 725 n.20 (although data show increased sentences on reconviction 
far from rare, proving retaliatory motivation difficult in individual cases); accord Jackson v. Walker, 
585 F.2d at 143 (difficult to prove prosecutor’s actual state of mind); cf. United States v. Goodwin, 637 
F.2d 255 (Blackledge spares courts unseemly task of probing prosecutor’s actual motives), cert, granted, 
50 U.S.L.W. 3447 (U.S. Nov. 30, 1981) (No. 80-2195).

148. Jackson v. Walker, 585 F.2d at 149. Inquiry into motives may also cause unseemly confronta
tions between the court and the parties. If, for example, a prosecutor claims total inadvertance, but the 
court finds actual vindictiveness, the judge, in effect, would be calling the prosecutor a liar. United 
States v. Andrews, 633 F.2d 449, 455 (6th Cir. 1980) (en banc), cert, denied, 450 U.S. 927 (1981).

Second, the balancing test explicitly recognizes that both the defendant and 
the prosecutor have valid interests at stake, and helps protect these interests. 
The test protects the defendant by eliminating the difficult task of proving ac
tual vindictiveness at the outset of every case. At the same time, however, the 
test protects the prosecutor by requiring the defendant to set forth objective 
and reasonable bases for his fears. With its objective focus on whether the 



1074 The Georgetown Law Journal [Vol. 70:1051

prosecutor’s conduct would cause a reasonable defendant to fear retaliation, 
the test makes it difficult for either the prosecutor or the defendant to circum
vent the strict requirements of Pearce-Blackledge.

The flexibility inherent in the balancing test, though the source of its effec
tiveness, may be considered a disadvantage. Under the test, the court must 
make its determination of vindictiveness on a case-by-case basis, analyzing the 
totality of the circumstances. Missing is the certainty that a bright line test 
might offer.149 A per se standard, however, while avoiding the problems of 
line drawing, would also sacrifice the court’s ability to consider objectively and 
fairly both the prosecutor’s and the defendant’s interests.

149. Cf. United States v. Andrews, 633 F.2d 449. 462 (6th Cir. 1980) (en banc) (Kennedy, J., dissent
ing) (“realistic likelihood of vindictiveness” test not useful in general application), cert, denied, 450 U.S. 
927 (1981).

150. Koski III, 648 F.2d at 792.
151. Koski II, 491 F. Supp. at 440.
152. Koski 111, 648 F.2d at 792 n.3.
153. Id. at 797 n.6. The newspaper article, “Sentences May Jolt Anti-Nukes,” id. at 792 n.3, ap

peared on page one of New Hampshire’s only daily newspaper having statewide circulation. Koski II, 
491 F. Supp. at 435 n.3. According to the article, the prosecutor would recommend six-month jail 
sentences in the superior court for demonstrators who appealed the thirty-day sentences that most had 
received in the district court. Koski III, 648 F.2d at 792 n.3. The article cited the prosecutor’s two 
reasons for the sentence recommendation: consistency with prior cases, and deterrence of future law
breaking. Id.

154. Koski 11, 491 F. Supp. at 435-36. According to the affidavit of one of Koski’s codefendants, the 
same prosecutor implied that a six-month sentence was all but certain in the superior court, whereas the 
state district court routinely suspended sentences. Id. at 435. This codefendant believed that the prose-

C. APPLYING THE OBJECTIVE TEST TO KOSKI

If, indeed, Pearce-Blackledge applies when the circumstances establish a re
alistic likelihood of vindictiveness, regardless of the form of retaliation, then 
the First Circuit reached the wrong conclusion in holding that the prosecutor’s 
recommendation of an increased sentence did not violate Koski’s due process 
rights. Appended to the brief that Koski filed with the New Hampshire 
Supreme Court were a news clipping and three affidavits supporting her alle
gations of vindictiveness. Koski swore in her own affidavit that, just before her 
second trial, the prosecutor pointed his finger directly at her and said, “[wje’re 
slapping them with six-month sentences.”150 As the federal district court cor
rectly observed, such language easily could create the impression that the pros
ecutor himself could guarantee an increased sentence, especially in the mind of 
a pro se defendant who, like Koski, was unfamiliar with the court system.151

A newspaper article, also appended to the brief, quoted the prosecutor as 
saying, “I can do a lot worse by them than that [thirty day sentence],” and as 
recommending six month sentences.152 The article, however, failed to mention 
that the prosecutor also had recommended the suspension of most of the 
sentences in an earlier, similar proceeding.153 The article further contributed to 
a reasonable belief that the prosecutor himself could require the defendant to 
serve the entire six month sentence. Finally, both another defendant and the 
attorney who was advising Koski on an informal basis found threats implied 
by the prosecutor’s statements.154 All of these circumstances undoubtedly
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served to reinforce Koski’s reasonable fear of vindictiveness, and hence in
fringed her due process right of appeal.

The prosecutor’s independent discretionary interest in Koski was limited 
and failed to outweigh the reasonable inference of vindictiveness. First, unlike 
a prosecutor who adds charges to a second indictment based on new informa
tion, the prosecutor here had already exercised his discretion. The increased 
sentence recommendation stemmed neither from new actions by the defend
ant, nor from information newly received by the prosecutor’s office. Instead, 
the decision merely reopened a former choice. The recommendation, there
fore, suggests a higher probability of vindictiveness and does not deserve the 
level of protection a court should accord to an independent discretionary deci
sion.155 Second, as in Blackledge, the prosecutor here had a considerable stake 
in discouraging Koski and approximately 1,400 other demonstrators arrested 
with her from exercising their right to appeal.156 Numerous appeals would 
consume prosecutorial resources, and might require freeing some convicted de
fendants.157 The Blackledge court found precisely these considerations suffi
cient to establish a realistic likelihood of vindictiveness and hence a violation 
of due process.158 Had the First Circuit given these factors their proper weight, 
it may well have concluded that Koski showed a sufficiently realistic likelihood 
of vindictiveness to prevail.

cutor made his remark specifically to discourage appeals, and the combined effect of this and other 
incidents eventually intimidated him into withdrawing his appeal. Id. at 435-36.

Koski also submitted an affidavit from a Massachusetts lawyer, Mr. Hiller, who advised her while she 
proceeded pro se in the superior court, and who acted as her attorney in the supreme court appeal and 
habeas petition. Id. According to Hiller, the prosecutor urged defendants to remand their cases and 
threatened that defendants who pursued trials in superior court would face greatly increased jail 
sentences. Id. Hiller stated that he knew of several defendants who remanded their cases back to 
district court in fear of such increased sentences. Id.

155. Cf. United States v. Andrews, 633 F.2d 449, 454 (6th Cir. 1980) (en banc) (prosecutorial action 
initiated after prosecutor already had exercised discretion indicates higher probability of vindictive
ness), cert, denied, 450 U.S. 927 (1981).

156. Koski III, 648 F.2d at 791.
157. See Blackledge, 417 U.S. at 27 (prosecutor clearly has considerable stake in discouraging con

victed misdemeanants from obtaining trial de novo). The sheer number of demonstrators arrested with 
Koski may have heightened the prosecutor’s institutional interest in avoiding de novo trials of the 
Seabrook arrestees. In fact, after Koski’s first trial the state moved for dismissal of the cases against 
many of the demonstrators on speedy trial grounds because prosecuting the cases imposed an excessive 
burden on the court and the taxpayers. Koski Ill, 648 F.2d at 792 n.2.

158. Blackledge, 417 U.S. at 28.
159. Koski III, 648 F.2d at 801 (Coffin, C.J., concurring in result).
160. See note 97 supra (discussing increased potential for vindictiveness in Koski).

Chief Judge Coffin’s concurring opinion argued that three factors kept the 
prosecutor’s statement within the boundaries of due process: the nature of the 
statement as a factual description of past sentences, a history of consistent past 
sentences for like offenses, and the judge’s refusal to accept precisely the prose
cutor’s recommendation.159 These factors, however, cannot overcome the in
ference of vindictiveness in Koski. The nature of the threat served to increase, 
rather than decrease, the potential for vindictiveness. The prosecutor directed 
his statement to Koski before her trial de novo had begun, thereby posing an 
even greater potential for chilling the exercise of rights than is present in re
indictment cases, in which the prosecutor’s retaliatory action typically occurs 
only after the defendant has already exercised his right to appeal.160 The pros
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ecutor’s supposed preference for consistent sentences is weak support for his 
recommendation in this case, because the recommendation in fact requested 
the longest sentence that had been handed down in recent similar cases, with
out the typical recommendation for suspension of all but fifteen days.161 Most 
important, whether or not the judge ultimately accepts the prosecutor’s recom
mendation is irrelevant to the due process analysis. Due process is violated by 
prosecutorial conduct occurring before imposition of the second sentence. It is 
the threat, not its execution, that deters defendants who cannot know in ad
vance whether the judge ultimately will accept the prosecutor’s escalated 
recommendation.

IV. Proposed Remedy

When a court finds a realistic likelihood of vindictiveness in an increased 
sentence recommendation, and the prosecutor has failed to offer objective rea
sons supporting his decision, a proper analysis dictates that the court fashion 
relief for the defendant. The federal district court in Koski ordered Koski re
leased from custody, reasoning that retrial or resentencing in the superior court 
would not suffice to purge the prosecutorial vindictiveness that tainted the 
case.162 In dictum, the First Circuit correctly observed that vacating a sentence 
is too drastic a remedy for the Koski situation because it provides a properly 
convicted defendant with an unjustified windfall.163 Erroneously, however, the 
First Circuit concluded that no other remedy fit the challenged conduct.164 In a 
curious twist on the maxim, “where there is a right, there is a remedy,” the 
court inferred from the absence of a remedy, the absence of any harm to 
Koski.165

A remedy must fulfill both goals of Pearce-Blackledge', leaving the defend
ant free to exercise his right to appeal, and preventing chilling of the rights of 
other defendants who are similarly situated.166 When a prosecutor vindictively 
adds or substitutes charges in a second indictment, the appropriate remedy, in 
view of both goals, is retrial on the original indictment.167 Because the defend

ió I. Koski III, 648 F.2d at 791; see note 29 supra (comparing other Seabrook demonstration cases).
162. Koski II. 491 F. Supp. at 441-42.
163. Koski III, 648 F.2d at 798. The court also warned that such a rule would give defense counsel a 

strong incentive to monitor every word the prosecutor spoke in order to find some phrase indicative of 
vindictiveness, and would require the courts to engage in “hair-splitting” as to what acts of 
prosecutorial rudeness amounted to vindictiveness. Id.

164. Id.
165. See Koski III, 648 F.2d at 798 (“[¡Indicative of the lack of real harm is the lack of any remedy 

that would fit the challenged conduct”) The court listed and rejected five alternative remedies as un
suitable. Id.

166. North Carolina v. Pearce, 395 U.S. al 725.
167. See e.g., Blackledge, 417 U.S at 31 n.8 (state free to conduct trial de novo on original misde

meanor charge); Miracle v. Estelle, 592 F.2d 1269, 1277 (5th Cir. 1979) (remanding with instructions 
not to reindict or retry defendant on charge carrying sentence greater than original indictment); United 
States v. Johnson, 537 F.2d 1170, 1172 (4th Cir. 1976) (reversing conviction on counts added in second 
indictment and remanding for trial on original counts).

In the Fifth and Sixth Circuits, when the district court fails to give the prosecutor an opportunity to 
justify his actions, the result most often is remand, affording the prosecutor an opportunity to produce 
evidence supporting the second indictment. See, e.g., United States v. Andrews. 633 F.2d 449, 456-57 
(6th Cir. 1980) (en banc) (vacating district court judgment of dismissal and remanding for evidentiary 
hearing at which government can attempt to rebut finding of realistic likelihood of vindictiveness), cert, 
denied, 450 U.S. 927 (1981); United States v. Thomas, 617 F.2d 436, 437 (5th Cir.) (affirming district 
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ant has had two separate trials alleging different criminal misconduct, a simple 
resentencing will not adequately redress the violation of his due process rights. 
The collateral consequences stemming from a felony, for example, often are 
more serious than those arising from a misdemeanor.* 168

court’s conclusion of no vindictiveness after remand and evidentiary hearing), cert, denied. 449 U.S. 841 
(1980); Jackson v. Walker, 585 F.2d 139, 148 (5th Cir. 1978) (remanding to permit prosecutor to refute 
prima facie case of vindictiveness); Hardwick v. Doolittle, 558 F.2d 292, 302 (Sth Cir. 1977) (remand
ing to afford prosecutor opportunity to present evidence negating vindictiveness), cert, denied, 434 U.S 
1049 (1978).

168. Blackledge. 417 U.S. at 28 n.6. Although state civil disability statutes vary, some generaliza
tions concerning loss of rights are possible. In most states, a felony conviction is grounds for permanent 
disenfranchisement; some legislatures also deny convicted felons the right to serve in public office, 
positions of public trust, or on juries, and bar them from certain occupations. See Note, Civil Disabili
ties of Felons, 53 Va. L. Rev 403, 404-05 (1967) (listing collateral consequences in various states). On 
the other hand, a convicted misdemeanant might retain the right to vote. See Special Project, The 
Collateral Consequences of a Criminal Conviction, 23 Vand. L. Rev. 929, 975-77 (1970) (listing crimes 
for which convicted defendant disenfranchised) [hereinafter Collateral Consequences], See generally 
Note, Civil Disabilities ofFelons, 53 V a. L. Rev. 403 (1967) (premises underlying civil disability statutes 
are false and render statutes unconstitutionally defective); Collateral Consequences, supra, at 955-1143 
(defining breadth of disabling crimes and enumerating rights and privileges lost after conviction).

169. See, e.g., Jacobs v. Redman, 616 F.2d 1251, 1259 (3d Cir.) (ordering resentencing not to exceed 
original term of imprisonment), cert, denied, 446 U.S. 944 (1980); United States v. Tucker, 581 F.2d 602, 
608 (7th Cir. 1978) (remanding for imposition of new sentence no harsher than original); United States 
v. Gambert, 433 F.2d 321, 324 (4th Cir. 1970) (remanding for resentencing not to exceed original 
sentence).

170. In cases of judicial vindictiveness, the circuit courts generally order resentencing that does not 
exceed the original sentence, or modify the sentence, or remand for reconsideration of the sentence. See, 
e.g., United States v. Williams, 651 F.2d 644, 648 (9th Cir. 1980) (amending sentence to eliminate 
increased imprisonment); Jacobs v. Redman, 616 F.2d 1251, 1259 (3d Cir.) (ordering resentencing not 
to exceed original term of imprisonment), cert denied, 446 U.S. 944 (1980); United States v. Markus, 
603 F.2d 409, 414 (2d Cir. 1979) (modifying order of district court to eliminate sentence increase); 
United States v. Young, 593 F.2d 891, 893 (9th Cir. 1979) (remanding for reconsideration of sentence); 
United States v. Tucker, 581 F.2d 602, 608 (7th Cir. 1978) (remanding for imposition of new sentence 
no harsher than original); Midgett v. McClelland. 547 F.2d 1194, 1197 (4th Cir. 1976) (directing that 
writ of habeas corpus issue unless sentence reduced to original); United Stales v. McDuffie, 542 F.2d 
236, 237 (5th Cir. 1976) (remanding for resentencing); United States v. Hawthorne, 532 F.2d 318, 325 
(3d Cir.) (same), cert, denied, 429 U.S. 894 (1976); United States v. Gambert, 433 F.2d 321, 324 (4th Cir. 
1970) (remanding for resentencing not to exceed original sentence); United States v. Lopez, 428 F.2d 
1135, 1139 (2d Cir. 1970) (remanding to eliminate prohibited increase in fine); cf. Longvai v. Meachum, 
651 F.2d 818, 821 (1st Cir. 1981) (ordering writ of habeas corpus unless defendant resentenced by 
different judge), petition for cert, filed, 50 U.S.L.W. 3131 (Aug. 5, 1981) (No. 81-261).

When a judge is unable to justify an increased sentence, however, retrial is 
not necessary to meet Pearce-Blackledge’s dual goals. Instead, resentencing by 
a different judge, with the original sentence setting the outer limit169 might be 
viewed as sufficient to redress the violation of the defendant’s due process 
rights.170 In contrast with the reindictment cases, involving two trials on differ
ing theories of criminal misconduct, the defendant subjected to an increased 
sentence has been tried but once. Although his period of potential incarcera
tion has increased, he suffers none of the collateral consequences that may 
attach to added or more severe counts in a second indictment. Accordingly, a 
retrial is unnecessary. Limiting the new sentence to the original adequately 
deters vindictive increases by putting judges on notice that they will be over
ruled if the court finds a due process violation.

The resentencing remedy is equally appropriate in Koski. To limit the new 
sentence to the original, however, would punish the judge, rather than the 
prosecutor, by restricting the judge’s discretion. In addition, because Koski 
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was tried on identical charges at both trials, she did not face the collateral 
consequences of additional or more severe charges, and therefore retrial is 
likewise unnecessary. Thus, in order to undo the effects of prosecutorial vin
dictiveness, it is enough to establish a resentencing procedure that does not 
limit the judge’s power to sentence the defendant and is free of the vindictively 
motivated recommendation. A remand for resentencing before a different 
judge fulfills the purposes of Pearce without bestowing the unjustifiable wind
fall of freedom upon a properly convicted defendant.

Conclusion

Because prosecutorial vindictiveness deters the free exercise of constitutional 
rights, the Pearce-Blackledge line of cases protects defendants both from ac
tual retaliatory actions, and from prosecutorial conduct that creates a reason
able apprehension of vindictiveness. The protection of Pearce-Blackledge 
should extend to all vindictively motivated prosecutorial actions that improp
erly discourage defendants from exercising their rights, regardless of the means 
that the prosecutor uses to effect his purpose. Under Pearce and its progeny, 
courts must balance the prosecutor’s interest in exercising his discretion against 
the defendant’s interest in freely exercising his rights. A finding that the prose
cutor’s conduct gave rise to a reasonable fear of vindictiveness should create 
the presumption of a due process violation, which the prosecutor may then 
rebut only with objective, on-the-record evidence. This test ensures a fair deci
sion by taking into account the objective facts and circumstances and weighing 
the valid interests of both the prosecutor and the defendant. Applying this 
analysis, the First Circuit’s failure to find a due process violation stemming 
from the increased sentence recommendation in Koski, particularly in light of 
the actual threats made to the defendant, renders meaningless the Pearce guar
antee against prosecutorial vindictiveness.

Mary E. Grubb



ERRATUM

In Volume 70, Number 2 of the Georgetown Law Journal (December 1981), 
Project: Eleventh Annual Review of Criminal Procedure: United States Supreme 
Court and Courts of Appeals, the sections on Mandamus and New Trial, ap
pearing at pages 773-76, were mistakenly attributed to Richard S. DiSalvo, a 
member of the Journal staff. These two sections actually were compiled by the 
Editors of the Project. Mr. DiSalvo, however, did author the section on Ap
peal, appearing at pages 776-90. The Editors of the Journal sincerely regret 
this error.
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