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Collateral Estoppel and the Reliability of Criminal 
Determinations: Theoretical, Practical, and 
Strategic Implications for Criminal and Civil 
Litigation

Jonathan C. Thau*

* Associate, Miller, Wrubel & Dubroff, New York, N.Y.; B.A. 1977, J.D. 1979, Cornell University. 
The author wishes to express his appreciation to Susan L. Zimny, Vanderbilt Law School Class of 1982, 
for her research assistance and stylistic suggestions, to Mark Underberg, a member of the New York 
Bar, for reviewing an earlier draft and offering valuable substantive and organizational suggestions, 
and to Sharon J. Galloway for her extraordinary typographical feats. The author also wishes to express 
special thanks to his wife for her patience, support, and encouragement.

1. See notes 31-36 infra and accompanying text (discussing historical application of collateral 
estoppel).

2. See notes 46-87 infra and accompanying text (providing background on trend toward broader 
application of collateral estoppel). This article focuses upon the use of criminal convictions in related 
civil litigation. Other criminal-civil combinations are possible of course, but none presents as wide a 
range of intellectually interesting and practically important consequences.

It is well established that an acquittal generally cannot be invoked as collateral estoppel by the crimi
nal defendant in a subsequent civil action. See, e.g., One Lot Emerald Cut Stones & One Ring v. 
United States, 409 U.S. 232, 235 (1972) (per curiam) (difference in burden of proof in criminal and civil 
cases precludes application of collateral estoppel; acquittal may have represented only “an adjudication 
that the proof was not sufficient to overcome all reasonable doubt of the guilt of the accused”) (quoting 
Helvering v. United States, 303 U.S. 391, 397 (1938)); Standlee v. Rhay, 557 F.2d 1303, 1305 (9th Cir. 
1977) (differing burdens of proof in criminal and civil proceedings usually preclude collateral estoppel); 
Herndon v. City of Ithaca, 43 A.D.2d 634, 635, 349 N.Y.S.2d 227, 230 (1973) (judgment of acquittal in 
criminal prosecution not admissible in civil action arising out of same circumstances). An exception to 
this general principle exists when the government as civil plaintiff brings a forfeiture action subsequent 
to the acquittal. See United States v. One Assortment of 89 Firearms, 669 F.2d 206, 209 (4th Cir. 1982) 
(judgment of acquittal in criminal prosecution for illegal possession of firearms bars government from 
bringing subsequent forfeiture action because elements of proof identical in both actions). Because the 
general principle that acquittals do not bar subsequent private civil actions enjoys universal acceptance, 
civil proceedings following acquittals spark little scholarly interest.

Under appropriate circumstances, however, acquittals can be invoked as collateral estoppel by the

Courts increasingly are giving collateral estoppel effect to criminal con
victions in related civil suits. In determining whether to apply collateral 
estoppel in this context, however, courts may not be according proper 
weight to the reliability of the prior criminal determinations. In this arti
cle Mr. Thau contends that although convictions stemming from trials 
are reliable, and hence a proper basis for collateral estoppel, convictions 
stemming  from guilty pleas are inherently unreliable, and are therefore 
an improper basis for applying the doctrine. Mr. Thau concludes by 
examining how potential application of collateral estoppel can deter
mine both the participants and outcome of a criminal proceeding and 
affect litigants’ strategies in a civil proceeding.

A criminal defendant frequently faces civil charges brought by one or more 
victims of his criminal activity. Historically, courts rarely applied collateral 
estoppel to the results of criminal proceedings in subsequent civil suits.1 In the 
past two decades, however, a rapidly growing number of courts have given 
collateral estoppel effect to criminal convictions in related civil suits.2

1079
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These courts, however, have failed to distinguish properly between convic
tions stemming from trials and those stemming from guilty pleas. Moreover, 
neither courts nor commentators have grasped the profound effects of collat
eral estoppel on both criminal and civil proceedings.* 3 For example, the poten
tial application of the doctrine can affect plea bargaining negotiations, the 
nature and timing of civil suits, and the litigation strategies pursued by civil 
adversaries. It also can affect the timing, contours, bargaining advantages, and 

defendant in subsequent criminal prosecutions. See Ashe v. Swenson, 397 U.S. 436, 446 (1970) (state 
foreclosed from relitigating issues in second trial involving another victim when jury acquitted peti
tioner in earlier prosecution based on same record). This “criminal-criminal” rule, however, will not be 
discussed in detail because it flows not from collateral estoppel principles, but from double jeopardy 
considerations that commentators have examined extensively.

The question whether civil determinations can provide the basis for collateral estoppel in subsequent 
criminal proceedings has received little attention. A criminal defendant is entitled to procedural pro
tections and constitutional guarantees far greater than those available to a civil litigant. See notes 101- 
11 infra and accompanying text (discussing array of procedural protections available in criminal trial). 
Thus, no one has argued seriously that a criminal defendant should be precluded by adverse civil 
determinations.

Moreover, a criminal defendant typically cannot rely upon favorable civil determinations. Due pro
cess forbids applying collateral estoppel against a person not a party to the prior action. See Blonder- 
Tongue Lab., Inc. v. University of Ill. Found., 402 U.S. 313, 329 (1971) (due process prohibits estop
ping litigants who never appeared in prior action even though prior adjudications of identical issue are 
squarely against litigants’ position). Accordingly, the government cannot be collaterally estopped un
less it was a party to the prior civil action.

In practical terms, however, this sequence—a civil decision adverse to the government followed by a 
criminal trial involving the same private litigant—rarely occurs. As this article discusses at length in 
section VI, a party facing criminal charges generally will try to delay related civil litigation. The gov
ernment, moreover, will have independent reason to expedite criminal proceedings in preference to 
related civil proceedings. In federal court, the Speedy Trial Act generally compels the government to 
bring a defendant to trial within several months of indictment. 18 U.S.C. §§ 3161-3174 (1976). Even in 
those states lacking a similar statute, the sixth amendment right to a speedy trial should prevent sub
stantial prosecutorial delay. Furthermore, if the government fails to meet its burden of persuasion 
under the civil “preponderance of the evidence” standard, it may doubt its chances of prevailing under 
the far more stringent “beyond a reasonable doubt” criminal standard, and thus decline to prosecute.

In at least one published case, a civil suit involving the government was decided shortly before a 
scheduled criminal trial involving the same private litigants, and the court applied collateral estoppel. 
See United States v. Abatti, 463 F. Supp. 596, 598 (S.D. Cal. 1978) (favorable civil judgment on tax
payers’ petitions for redetermination of tax liability prevents prosecution of taxpayers for tax evasion 
and submission of false tax returns). This factual sequence is sufficiently rare, however, that Abatti 
merits consideration more as a curiosity than as precedent.

3. There is a dearth of penetrating scholarship in this area. Some of the published articles are thor
oughly dated. See generally Coutts, The Effect of a Criminal Judgment on a Civil Action, 18 Mod. L. 
Rev. 231 (1955); Special Project, Developments in the Law—Res Judicata, 65 Harv. L. Rev. 818, 878-80 
(1952); Note, Effect of a Criminal Conviction in Subsequent Civil Suits, 50 Yale L.J. 499 (1941). Other 
articles focus narrowly on particular cases, particular jurisdictions, or special problem areas. See, eg., 
Ownes, People v. Taylor: Collateral Estoppel in Criminal Cases—Key Principles and Policies, 4 Has
tings Const. L.Q. 747 (1977); Note, Collateral Estoppel: Criminal Conviction Based on a Plea of Guilty, 
48 Cornell L.Q. 340 (1963) (commenting on O’Neill v. United States. 198 F. Supp. 367 (E.D.N.Y. 
1961), which gave collateral estoppel effect to guilty plea in subsequent civil action); Note, Res Judi
cata— What Judgments are Conclusive, 64 Harv . L. Rev. 1376 (1951) (addressing use of guilty pleasin 
subsequent civil suits); Note, The Expanding Collateral Estoppel Doctrine and Convictions for Traffic 
Offenses, 53 Or. L. Rev. 94 (1973) (discussing applicability of doctrine to traffic convictions); Note, The 
Admissibility of Criminal Convictions as Collateral Estoppel in Subsequent Civil Actions, 13 Wake For
est L. Rev. 445 (1977) (analyzing North Carolina law).

One recent article, the latest in a series on res judicata and collateral estoppel topics, attempts to 
survey the various combinations of civil-criminal case sequences. See generally Vestal, Issue Preclusion 
and Criminal Prosecutions, 65 Iowa L. Rev. 281 (1980). In this lengthy article, however, Professor 
Vestal does not venture near the implications of collateral estoppel as applied to deep-pocket defend
ants, the infirmities of guilty pleas as a basis for collateral estoppel, the theoretical and practical effects 
of the doctrine on criminal and civil litigation strategy, and other topics that this article addresses.



1982] Collateral Estoppel 1081

possible success of civil settlement negotiations. Finally, it can determine the 
actual participants in the criminal and civil proceedings.

Section I of this article reviews the traditional elements of collateral estoppel 
and the policies underlying the doctrine. The section then introduces the con
cept of reliability, which provides the most accurate explanation of when 
courts actually apply collateral estoppel. Next, it traces the development of the 
trend toward applying collateral estoppel to criminal determinations, high
lights the leading cases on the subject, and summarizes the current state of the 
law. Finally, this section examines how the trend toward broader application 
of collateral estoppel will affect a particular class of criminal defendants, which 
includes wealthy individuals, corporations, and other deep-pocket entities.

Section II contends that convictions stemming from trials are reliable and, 
hence, a proper basis for collateral estoppel. It also examines whether courts 
should apply collateral estoppel based upon convictions involving minor of
fenses. Section III argues that convictions arising from guilty pleas rather than 
trials are insufficiently reliable to justify applying the doctrine. Although this 
argument defies the wind of the law, it derives compelling support from the 
harsh institutional, economic, and psychological realities of plea bargaining.

The final sections examine the practical implications of collateral estoppel 
and the doctrine’s crucial effects on criminal and civil litigation strategy. Sec
tion IV examines how civil litigants persuasively can present their collateral 
estoppel claims and indicates the portions of the criminal record that courts 
should examine in weighing a collateral estoppel motion. Section V discusses 
the diverse ways the potential application of collateral estoppel can determine 
both the participants in and the outcome of criminal proceedings. Finally, sec
tion VI discusses the various effects of the doctrine on related civil 
proceedings.

I. General Principles, Historical Background, and Current 
Trends

A. TERMINOLOGY, REQUIREMENTS, AND THE CONCEPT OF RELIABILITY

Lawyers frequently employ confusing terminology when describing the 
preclusive effects of judgments. Courts, for example, occasionally have identi
fied as res judicata both claim preclusion on a single cause of action and pre
clusion of an issue that was litigated in a previous cause of action.4 Res 
judicata, however, should be limited to claim preclusion.5 Issue preclusion is 
more appropriately labeled “collateral estoppel.”6 This article will employ 

4. See, e.g, Lawlor v. National Screen Serv. Corp., 349 U.S. 322, 326 n.6 (1955) (noting that Restate
ment of Judgments broadly interprets res judicata to cover merger, bar, and collateral and direct estop
pel); Engelhardt v. Bell & Howell Co., 327 F.2d 30, 31 n.l (8th Cir 1964) (same) (citing Lawlor\, 
Goodman v. Goodman, 274 A.D. 287, 288-89, 83 N.Y.S.2d 62, 64 (1948) (using res judicata to refer to 
issue preclusion on separate cause of action).

5. See Parklane Hosiery Co. v. Shore, 439 U.S. 322, 326 n.5 (1979) (defining res judicata as barring 
second suit involving same parties or their privies based on same cause of action).

6. See id. (collateral estoppel applies when second suit brought for different cause of action; doctrine 
precludes relitigation of issues actually litigated and necessary to outcome of first action). One com
mentator has further muddied the definitional waters by occasionally referring to res judicata and col
lateral estoppel as “total res judicata” and “partial res judicata.” See generally Rosenberg, Collateral 
Estoppel in New York, 44 St. John’s L. Rev. 165, 165-69 (1969). In addition to complicating an area 
already over-burdened with terminology, these terms may mislead by implying that collateral estoppel 
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these more precise meanings of the terms.7

inevitably has a narrower reach than res judicata. Although collateral estoppel, unlike res judicata, 
does not foreclose an entire claim, it may have more sweeping effects. Because identical issues may 
arise in unrelated suits, collateral estoppel may, in theory, apply unexpectedly in an unlimited number 
of suits. Therefore, collateral estoppel is not a “partial” form of res judicata; it is a distinct and inde
pendently potent doctrine.

7. Professor Vestal has coined the term “claim preclusion” to replace res judicata, and “issue preclu
sion” to replace collateral estoppel. See generally Vestal, Preclusion/Res Judicata Variables: Parties, 50 
Iowa L. Rev. 27, 27-28 (1964).

The drafters of the Second Restatement of Judgments have adopted Professor Vestal’s descriptive 
terminology. See generally Restatement (Second) of Judgments introductory note at 1 & §§ 61,68 
(Tent. Draft No. 1, 1973). Although this terminology eliminates much confusion and may one day 
predominate, few courts now use it, and even fewer lawyers are familiar with it. This article accord
ingly will use the familiar terms “res judicata” and “collateral estoppel,” supplemented with Professor 
Vestal's terminology when it contributes to clarity.

8. Haize v. Hanover Ins. Co., 536 F.2d 576, 579 (3d Cir. 1976). These requirements appear in a 
variety of forms, but almost all forms include the same elements. See Overseas Motors, Inc. v. Import 
Motors, Ltd., 375 F. Supp. 499, 510-11 (E.D. Mich. 1974) (adopting same requirements as Haize court, 
but additionally requiring that “issue must have been material and relevant”), affd, 519 F.2d 119 (6th 
Cir.), cert, denied, 423 U.S. 987 (1975).

The litigant’s right to appeal adverse rulings sometimes is viewed as an additional requirement for 
applying collateral estoppel. See generally Restatement (Second) of Judgments §68.1 (Tent. 
Draft No. 4, 1977) (no preclusion when “party against whom preclusion is sought could not, as a matter 
of law, have obtained review of the judgment by an appellate court”). Most courts, however, would 
view the right to appeal merely as one of the requirements for a valid and final judgment.

9. Parklane Hosiery Co. v. Shore, 439 U.S. at 326 n.4.
10. Id
11. See Berner v. British Commonwealth Pac. Airlines, Ltd., 346 F.2d 532 (2d Cir. 1965), cert, de

nied, 382 U.S. 983 (1966). For a discussion of the factors that impugn the reliability of judgments, see 
notes 24-29 infra and accompanying text. In the prior action a litigant may have been forced to defend 
in an inconvenient forum, or may have lacked the incentive to litigate vigorously. Both of these cir
cumstances generally arise in connection with attempted offensive use of collateral estoppel.

12. 439 U.S. 322 (1979). In Parklane Hosiery, stockholders of the Parklane Hosiery Company 
brought a class action suit under federal securities laws against a number of officers and directors who 
had allegedly issued a misleading proxy statement. Before the suit reached trial, the SEC sought injunc
tive relief against the same defendants based upon the same alleged misleading statements. The SEC 
injunctive suit reached trial first, and resulted in findings against the defendants. SEC v. Parklane 
Hosiery Co., 422 F. Supp. 477, 487 (S.D.N.Y. 1976), affd, 558 F.2d 1083, 1090 (2d Cir. 1977).

The private plaintiffs then moved for partial summary judgment on the issues determined in the SEC 
suit. 439 U.S. at 325. The district court denied the motion, but the Second Circuit, finding that the 
defendants had received a full and fair opportunity to litigate in the SEC suit, reversed. Shore v. 
Parklane Hosiery Co., 565 F.2d 815, 818 (2d Cir. 1977), affd, 439 U.S. 322 (1979).

13. Id. at 331.

Although the terminology may be unclear, the requirements for collateral 
estoppel are well established. The issue a litigant seeks to preclude (1) must be 
the same as that involved in the prior action; (2) must actually have been liti
gated; (3) must have been determined by a valid and final judgment; and
(4) must have been essential to the prior judgment.8

Courts often have distinguished between “offensive” and “defensive” use of 
collateral estoppel. Offensive use occurs when someone, not a party to the 
prior action, seeks to capitalize upon findings made against his adversary in 
that action.9 Defensive use occurs when a party seeks to defend against a cur
rent claim by relying upon findings made against his adversary in an earlier 
action.10 Some courts cautiously have rejected offensive use of collateral estop
pel on the ground that it may extend the reach of unreliable judgments.11 In 
Parklane Hosiery Co. v. Shore,12 however, the Supreme Court definitively ap
proved an offensive application of the doctrine,13 and thus expedited the trend 
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toward similar treatment of offensive and defensive issue preclusion.14

14. See Restatement (Second) of Judgments § 88 reporter’s note at 99 (Tent. Draft No. 2, 1975).
15. The Supreme Court has approved this judicial economy rationale. See Montana v. United States, 

440 U.S. 147, 153 (1979) (“ft]o preclude parties from contesting matters that they have had a full and 
fair opportunity to litigate protects their adversaries from the expense and vexation attending multiple 
lawsuits [and] conserves judicial resources”); Blonder-Tongue Lab., Inc. v. University of Ill. Found., 
402 U.S. 313, 334-49 (1971) (prohibitive costs of patent litigation to both courts and litigants militate 
against mutuality principle, which prevents party from invoking collateral estoppel unless he is also 
bound by prior determination).

16. See generally The Supreme Court, 1978 Term, 93 Harv. L. Rev. 219, 219 (1979) (“in response to 
increasing docket pressure, many courts have expanded use of collateral estoppel by relaxing mutuality 
requirement”).

17. Assume, for example, that a retail merchant uses his form purchase contract to purchase identical 
snowmobiles from two different wholesalers. Snowmobile sales lag because of an unusually warm 
winter. The form contract contains a clause that arguably suggests that the retailer can return all un
sold snowmobiles. After unsuccessfully attempting to return the merchandise to wholesaler X, the re
tailer sues for breach of contract. The court finds that the contract between the parties does not require 
X to accept the return of all unsold snowmobiles.

If the retailer now wishes to sue wholesaler Y, he must consider that Y may invoke collateral estop
pel defensively to establish that the sales contract does not require a return of the unsold snowmobiles. 
Under these circumstances, the retailer may consider a new lawsuit futile. Therefore, defensive use of 
collateral estoppel may not only foster judicial economy, but also discourage unnecessary lawsuits. 
Indeed, it encourages our hypothetical retailer to join both potential defendants in one suit.

18. Theoretically, offensive use may subject a defendant to an unlimited number of suits. For exam
ple, if an administrative agency establishes, as in Parklane Hosiery, that a defendant has issued mis
leading proxy statements, a number of private plaintiffs can bring separate damage suits.

The Parklane Hosiery Court restricted the repetitive application of offensive collateral estoppel by 
concluding that “in cases where a plaintiff could easily have joined in the earlier action ... a trial 
judge should not allow the use of offensive collateral estoppel.’* 439 U.S. at 331. This restriction, how
ever, will not protect a defendant from all threats of repetitive litigation because not all prospective 
plaintiffs will be able to join ongoing suits easily. Furthermore, a plaintiff will not necessarily be penal
ized for failing to effect joinder. He still can establish his claims against the defendant independently; 
he merely will not have the opportunity to capitalize upon determinations established by others.

19. A party that rationally weighs the time and expense of litigation may decide to settle the dispute

Although the requirements for collateral estoppel are well established, both 
the policies underlying the doctrine and the circumstances in which it should 
be applied are widely misunderstood. According to the common misconcep
tion, collateral estoppel invariably saves both courts and litigants time and 
money, and prevents the harassment of individuals who already have labored 
through one action.15 The doctrine therefore has been viewed as particularly 
useful in an era of increasingly crowded dockets.16 This judicial-economy ra
tionale, however, inaccurately predicts when courts will apply collateral 
estoppel.

The judicial-economy rationale does comport with defensive use of collat
eral estoppel. When a party prevents an adversary from relitigating issues de
cided in a prior action, he indirectly fosters judicial economy. Indeed, if a 
particular issue appears crucial to the disposition of a prospective lawsuit, a 
prospective plaintiff facing the likely invocation of defensive use may choose 
not to bring suit at all.17

Offensive use of the doctrine, in contrast, does not necessarily prevent the 
harassment that can flow from repetitive litigation. Although it facilitates a 
plaintiffs task in establishing issues that have already been litigated,18 it may 
encourage prospective plaintiffs to bring suits that otherwise might not be 
brought.19 Moreover, the potential application of offensive collateral estoppel 
can encourage a prospective plaintiff to await a future suit rather than inter
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vene in an ongoing lawsuit.20 In summary, although offensive collateral estop
pel avoids the costs of relitigation, it also can undermine judicial economy.21

or drop the matter entirely. If the party, however, expects collateral estoppel to help him quickly estab
lish one or more important issues, he may resolve to bring suit.

20 As the Parklane Hosiery Court observed:
Since a plaintiff will be able to rely on a previous judgment against a defendant but will not be 
bound by that judgment if the defendant wins, the plaintiff has every incentive to adopt a 
“wait and see” attitude, in the hope that the first action by another plaintiff will result in a 
favorable judgment. . . . Thus offensive use of collateral estoppel will likely increase rather than 
decrease the total amount of litigation, since potential plaintiffs will have everything to gain 
and nothing to lose by not intervening in the first action.

439 U.S. at 330 (emphasis added). Offensive use invites delay and a multiplicity of suits by providing 
the “wait and see” plaintiff with a “no-lose" situation. These circumstances contradict the common 
assumption that collateral estoppel invariably saves time.

21. Even if collateral estoppel always saved time and resources, it is unclear whether judicial econ
omy alone would justify applying the doctrine. Although no one supports repetitive litigation, overem
phasis on judicial economy inadvertently might lead courts to apply collateral estoppel even against 
parties who did not have an adequate opportunity to litigate in the prior action. Cf Humphreys v. 
Tann, 487 F.2d 666, 671 (6th Cir. 1973) (concern for crowded dockets does not outweigh due process 
objection to precluding someone not party to earlier action).

22. See Ritchie v. Landau, 475 F.2d 151, 155 (2d Cir. 1973) (collateral estoppel available in New 
York when party against whom doctrine invoked had full and fair opportunity to contest issue in prior 
action).

23. Notwithstanding occasional judicial language to the contrary, courts are not bound by findings 
made in different actions even when the four traditional requirements for collateral estoppel are satis
fied. The decision to apply collateral estoppel is always a matter of discretion. See Parklane Hosiery 
Co. v. Shore, 439 U.S. at 331 (trial courts have broad discretion to determine when to apply offensive 
collateral estoppel); Read v. Sacco, 49 A.D.2d 471, 473-74, 375 N.Y.S.2d 371, 375 (1975) (application of 
collateral estoppel requires case-by-case analysis to determine whether party to be estopped was not 
unfairly or prejudicially treated in prior litigation). In short, the four primary requirements are neces
sary but not determinative.

Courts ostensibly employing the “full and fair opportunity” to litigate language in lieu of one or 
several of the four primary requirements actually do not reject any of these requirements. Rather, 
implicitly finding these requirements satisfied, they are highlighting the difficult task of ascertaining 
whether a party who technically might be estopped had an adequate opportunity to litigate in the prior 
action.

24. See Parklane Hosiery Co. v. Shore, 439 U.S. 322, 331 n. 15 (1979) (unfair to apply collateral 
estoppel when defendant in first action forced to defend in inconvenient forum); Fink v. Coates, 323 F. 
Supp. 988, 990 (S.D.N.Y. 1971) (when in prior action defendant unsuccessfully sought transfer to an
other forum, collateral estoppel not applied in later action); Callen & Kadue, To Bury Mutuality, Not to 
Praise It: An Analysis of Collateral Estoppel After Parklane Hosiery Co. v. Shore, 31 Hastings L.J. 
755, 777-78 (1980) (when evaluating prior decision, court should consider inconvenience of first forum 
to defendant); Currie, Mutuality of Collateral Estoppel: Limits of the Bernhard Doctrine, 9 Stan. L. 

Some recent court decisions indirectly provide a better explanation of when 
courts will apply collateral estoppel. An increasing number of courts have 
blurred the doctrine’s four traditional requirements by suggesting that collat
eral estoppel may be applied whenever the party against whom it is asserted 
had a “full and fair opportunity” to litigate in the prior action.22 This test, 
however, does not replace, but only supplements, the four basic 
requirements.23

Even when the four traditional requirements for collateral estoppel are satis
fied, courts properly should consider whether the prior determinations are reli
able enough to justify applying the doctrine. A variety of factors can impugn 
the reliability of determinations made in prior actions. The defendant in the 
prior action, for example, might have been forced to defend in an inconvenient 
forum,24 or might not have been accorded procedural protections available in 
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the second action.25 Alternatively, if little was at stake in the prior action, the 
defendant may not have realized that more substantial claims might ensue, 
and thus may have lacked the incentive to litigate vigorously.26

Rev. 281, 303-04 (1957) (when plaintiff's choice of forum circumscribes defense of action, res judicata 
rules relaxed).

25. See Restatement (Second) of Judgments § 68.1(c) (Tent. Draft No. I, 1973) (collateral es
toppel inapplicable when "differences in the quality or extensiveness of the procedures followed in the 
two courts"). Assume, for example, that jurisdiction X permits the introduction into evidence of hear
say statements inadmissible in jurisdiction Y. If findings from jurisdiction X appeared to depend upon 
certain hearsay statements, a court in jurisdiction Y legitimately might doubt whether it would have 
reached the same result. The Y court therefore might refuse to apply collateral estoppel even if the 
doctrine's other requirements were satisfied.

26. See, e.g., Bemer v. British Commonwealth Pac. Airlines, Ltd., 346 F.2d 532, 538-41 (2d Cir. 
1965), cert, denied, 382 U.S. 983 (1966) (when airline, unaware of potential collateral estoppel effect, 
fails to appeal $35,000 judgment, collateral estoppel not applied in subsequent suit for $7,003,000); 
Jordahl v. Berry, 72 Minn. 119, 123, 75 N.W. 10, 12 (1896) (plaintiff not collaterally estopped in suit for 
$5,000 when prior default judgment only involved recovery of $29); Gilberg v. Barbieri, 53 N.Y.2d 285, 
292-93, 423 N.E.2d 807, 809-10. 441 N.Y.S.2d 49, 51-52 (1981) (conviction for petty offense provides no 
basis for collateral estoppel in subsequent civil action for $250,000 damages).

27. See Restatement (Second) of Judgments § 88(4) (Tent. Draft No. 2, 1975) (collateral estop
pel inapplicable if "the determination relied on as preclusive was itself inconsistent with another deter
mination of the same issue”). But see Blumcraft of Pittsburgh v. Kawneer Co., 482 F.2d 542, 546-48 
(5th Cir. 1973) (rejecting argument that prior inconsistent decisions preclude application of collateral 
estoppel).

28. Courts have articulated two similar, but less satisfactory, policy concerns. First, some courts 
have noted that retrial of issues previously determined might embarrass the judicial system were the 
second court to reach contrary results. See People v. Taylor, 12 Cal. 3d 686, 695-96, 527 P.2d 622, 628-
29, 117 Cal. Rptr. 70, 76-77 (1974) (applying collateral estoppel to prevent compromising legal system’s 
integrity); Travelers Ins. Co. v. Thompson, 281 Minn. 547, 552-53, 555, 163 N.W.2d 289, 293-94 (1974) 
(applying collateral estoppel to prevent embarrassment of judicial process).

If the reliability of findings made in the first suit is in doubt, however, it might be more embarrassing 
to the judicial system to give these findings preclusive effect in a second suit. Assume, for example, that 
a court in a breach of contract suit improperly limits the defendant’s opportunity to cross-examine 
crucial witnesses. If the jury awards minimal damages to the plaintiff, the defendant might forgo ap
peal after weighing the time and expense of further litigation. Under these circumstances, a court 
refusing to apply collateral estoppel in a subsequent lawsuit against this same defendant hardly will 
embarrass the judicial system.

Second, some courts and commentators seem to recognize an independent value in consistent results. 
See United States v. Standefer, 610 F.2d 1076, 1092 (3d Cir. 1979) (en banc) (dictum) (collateral estop
pel applied in civil cases to prevent inconsistent judgments that might undermine integrity of system), 
tiff'd. 447 U.S. 10 (1980); People v. Taylor, 12 Cal. 3d 686, 695-96, 527 P.2d 622, 628, 117 Cal. Rptr. 70. 
76 (1974) (same). Again, however, little benefit accrues to the judicial system when judges slavishly 
adhere to unreliable findings. See Polasky, Collateral Estoppel—Effects of Prior Litigation, 39 Iowa L. 
Rev. 217, 248 (1954) (application of doctrine best left to discretion of courts; too subtle to be reduced to 
rigid formula).

29. The integrity of our judicial system depends, of course, upon a widespread belief that all or most 
decisions are reliable. In deciding whether to apply collateral estoppel, however, a court must seek 
assurances that specific determinations, adequate for the purposes of a single suit, are sufficiently relia
ble to bind a litigant in a second or third suit. The court therefore will not be satisfied simply by the 
notion that prior determinations are generally reliable.

In addition, some authority denies collateral estoppel effect to findings that 
are inconsistent with earlier findings.27 The rationale underlying this principle 
is obvious: if two responsible courts reach conflicting determinations, the ques
tion must be sufficiently close or intractable to dispel confidence in either de
termination.28 Stated differently, neither determination seems sufficiently 
reliable to merit preclusive effect in a subsequent suit.29

Thus, the full and fair opportunity to litigate test actually reflects a tacit fifth 
requirement for collateral estoppel: confidence in the reliability of the prior 
determinations. The retrial of issues is unlikely to produce a different or more 
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reliable result when the party against whom collateral estoppel is asserted has 
had adequate incentive to litigate those issues in a prior convenient forum pro
viding strict procedural protections, and when the determinations reached are 
not inconsistent with other determinations.30

B. HISTORICAL DEVELOPMENT OF THE TREND TOWARD APPLYING 
COLLATERAL ESTOPPEL BASED UPON CRIMINAL DETERMINATIONS

Until the early part of this century, determinations made in criminal pro
ceedings rarely received collateral estoppel effect in subsequent civil suits.31 A 
number of unconvincing rationales supported this practice. Some courts 
stressed that criminal proceedings vindicate different and more important in
terests than those vindicated in civil proceedings.32 Others noted the dissimi-

30. Sparing parties the need to relitigate reliable determinations reinforces the judicial-economy ra
tionale; relitigation wastes court time. Conservation of judicial resources, however, is but an incidental, 
albeit salutary, effect. Regardless of whether collateral estoppel decreases the volume of litigation, a 
court should focus primarily upon the question of reliability.

31 See Seidman v. Seidman, 53 R.I. 96, 98, 164 A. 194, 194 (1933) (prior conviction for desertion 
does not estop defendant from litigating desertion issue in subsequent divorce proceeding); Smith v. 
New Dixie Lines, Inc. 201 Va. 466, 472, 111 S.E.2d 434, 438 (1959) (first driver’s conviction for reckless 
driving does not estop passenger from litigating issue of second driver’s negligence); see also Brown v. 
Moyle, 133 Colo. 29, 32, 290 P.2d 1105, 1106 (1955) (defendant’s guilty plea to charge of reckless 
driving inadmissible in later negligence action); Max v. Brookhaven Dev. Corp., 262 A.D. 907, 907, 28 
N.Y.S.2d 845, 846 (1941).

32. See Seidman v. Seidman, 53 R.I. 96, 98, 16 A. 194, 195 (1933) (criminal case determines whether 
public right violated; civil case concerned only with determination of parties' civil rights).

The argument that criminal proceedings are more important to the public than their civil counter
parts arises in contexts other than a criminal-civil sequence. For example, in People v. Berkowitz, 50 
N.Y.2d 333. 406 N.E.2d 783, 428 N.Y.S.2d 927 (1980), a defendant charged with conspiracy argued that 
the prior acquittal of his alleged co-conspirator collaterally estopped the government from trying him 
on that charge. Id. at 342, 406 N.E.2d at 787-88, 428 N.Y.S.2d at 931-32. A unanimous New York 
Court of Appeals rejected this argument, distinguishing between the degree of accuracy necessary in 
criminal, as opposed to civil, litigation:

Although it is true that in civil litigation there has always been greater flexibility as to the 
identity of the party who seeks to utilize the estoppel than is deemed proper with respect to the 
identity of the party against whom the estoppel is to be employed, there exist sound policy 
grounds for not adopting similar rules in a criminal prosecution. For one thing, in the crimi
nal law, in contrast to civil litigation, society has an overwhelming interest in ensuring not 
merely that the determination of guilt or innocence be made, but that it be made correctly. 
While the correct resolution of civil disputes is indeed an important goal of our legal system, it 
may fairly be said that society’s primary interest in the resolution of civil disputes is that they 
be settled in a peaceful, orderly, and impartial manner. Since this is so, it is appropriate that 
litigation-limiting devices such as the doctrine of collateral estoppel be liberally applied in 
civil litigation. In contradistinction, it is the correctness of the result which is of preeminent 
concern in a criminal prosecution, for the major function of a criminal proceeding is the 
conviction of the guilty and the acquittal of the innocent, not the swift resolution of some 
private dispute between the prosecutor and the accused. Hence, the civil doctrine of collateral 
estoppel, which accepts the occasional enthronement of erroneous findings of fact as a neces
sary cost of conserving the time and resources of the parties and the courts, is of less relevance 
in the criminal law.

Id. at 345, 406 N.E.2d at 789-90, 428 N.Y.S.2d at 933-34.
This passage paints a disturbing and cynical picture of civil litigation. Although the New York Court 

of Appeals may accept “the occasional enthronement of erroneous findings of fact as a necessary cost of 
conserving the time and resources of the parties and the courts,” one hopes that other courts are less 
willing to trade reliability for economy. A civil litigant victimized by an erroneous finding of fact will 
not be consoled by the knowledge that courts consider his misfortune an acceptable price to pay for the 
benefits of judicial economy. 
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larity between civil and criminal procedure.33 Several courts and 
commentators even suggested that determinations reached in criminal pro
ceedings constituted inadmissible hearsay when proffered in civil suits.34 Fi
nally, the mutuality rule prevented a party from invoking collateral estoppel 
unless he also was bound by the determinations reached in the prior action.35 
With the exception of civil suits brought by the government, a civil plaintiff, as 
a nonparty to the criminal prosecution, could not rely upon prior determina
tions not binding upon him.36

The demise of the mutuality rule37 removed a major obstacle to applying 
collateral estoppel based upon determinations made in prior criminal proceed-

33. See Parklane Hosiery Co. v. Shore, 439 U.S. at 331 n.15 (differences between available proce
dures may justify disallowing collateral estoppel effect to prior judgment, even when same parties in
volved); Haynes v. Rollins. 434 P.2d 234, 237 (Okla. 1967) (dissimilarity of criminal and civil procedure 
justifies rejection of conviction as proof in civil trial of facts upon which conviction based)

34. Travelers Ins. Co. v. Thompson, 281 Minn. 547, 552, 163 N.W.2d 289, 292 (1974); see Hinton, 
Judgment of Conviction—Effect in a Civil Case as Res Judicata or as Evidence, 27 III. L. Rev. 195, 197- 
98 (1932) (prior conviction inadmissible hearsay in later civil suit because jurors lack personal knowl
edge required of witnesses permitted to testify); Note, Effect of Prior Criminal Conviction in Subsequent 
Civil Action, 2 Syracuse L. Rev. 106, 111 (1950) (admission of jury’s findings in criminal action as 
competent, prima facie evidence of facts at issue in civil action constitutes flagrant violation of hearsay 
rule).

35. Bigelow v. Old Dominion Copper Mining & Smelting Co., 225 U.S. Ill, 131 (1912); Grantham 
v. McGraw-Edison Co., 444 F.2d 210, 213 (7th Cir. 1971). Stated differently, because due process 
required that a person who was neither a party nor a privy to a prior suit could not be saddled with the 
burdens of unfavorable determinations, that person also was denied the benefit of favorable determina
tions. Bruszewski v. United States, 181 F.2d 419, 422 (3d Cir.), cert, denied, 340 U.S. 865 (1950). The 
mutuality doctrine enjoyed widespread acceptance well into this century. See Bigelow v. Old Domin
ion Copper Mining & Smelting Co., 225 U.S. at 127 (as matter of general elementary law, estoppel of 
judgment must be mutual). The first Restatement of Judgments reflected the vitality of the mutuality 
doctrine: a person who is not a party or privy to the party to the earlier action “is not bound by or 
entitled to claim the benefits of an adjudication upon any matter decided in the action.” Restatement 
of Judgments § 93 (1942).

36. Prior to the complete demise of the mutuality rule, when the federal government invoked collat
eral estoppel based upon prior criminal determinations, many courts granted preclusion, thus tacitly 
rejecting any distinction between the government as prosecutor and civil plaintiff. See, e.g., Local 167, 
Int’l Bhd. of Teamsters v. United States, 291 U.S. 293, 298 (1934) (in civil action, government need not

Erove allegations identical to those proved against same defendant in prior criminal prosecution);
Inited States v. Fabric Garment Co., 366 F.2d 530, 534 (2d Cir. 1966) (prior criminal conviction works 

estoppel in favor of government in subsequent civil proceeding); United States v. Greenberg, 237 F. 
Supp. 439, 441-42 (S.D.N.Y. 1965) (same); United States v. Schneider, 139 F. Supp. 826, 829 (S.D.N.Y. 
1956) (prior criminal conviction works estoppel in favor of government in subsequent civil proceeding 
regardless whether conviction based on verdict or guilty plea).

The federal government, and most state governments, however, are not single, unified entities or 
parties for collateral estoppel purposes. The United States Department of Justice, for example, func
tions independently from the Securities Exchange Commission and the Internal Revenue Service. See 
Hinkle Northwest, Inc. v. SEC, 641 F.2d 1304, 1309 (9th Cir. 1981) (close question whether SEC and 
United States Attorney for District of Oregon meet even attenuated requirements of privity for estoppel 
purposes).

37. Although satisfying to lovers of symmetry, the mutuality doctrine rapidly fell into disfavor dur
ing the middle of this century. In Bernhard v. Bank of America, the California Supreme Court vehe
mently rejected the mutuality doctrine. 19 Cal. 2d 807, 812, 122 P.2d 892, 894 (1942). Writing for the 
majority, Justice Traynor argued that although due process forbids asserting res judicata against a party 
unless he was a party to the prior action, no compelling reasons require that the person asserting res 
judicata have been a party or in privity with a party to the earlier litigation. Id. In Bruszewski v. United 
States, the Third Circuit rejected the mutuality doctrine, concluding that “achievement of substantial 
justice rather than symmetry is the measure of the fairness of the rules of res judicata.” 181 F.2d 419, 
421 (3d Cir.), cert, denied, 340 U.S. 865 (1950). After Bernhard and Bruszewski, a growing number of 
courts abandoned the doctrine. See Zdanok v. Gliddon Co., 327 F.2d 944, 954 (2d Cir.) (construction 
of contract and finding of liability in suit by one group of employees precludes company from con
testing liability in suit by different employees), cert, denied, 377 U.S. 934 (1964); B.R. DeWitt, Inc. v. 
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ings. Further, other rationales against applying collateral estoppel were unper
suasive. First, the argument that criminal proceedings vindicate different and 
more important interests than those in civil proceedings is an inadequate basis 
for denying collateral estoppel.* 38 Civil proceedings arguably are as important 
to the public as criminal proceedings; society simply has granted private per
sons the right to vindicate certain interests, and has selected public representa
tives to vindicate others.39 Even assuming, however, that criminal proceedings 
are more “important” than civil proceedings, denying collateral estoppel defies 
logic. As long as determinations made in a criminal proceeding are reliable, 
the importance of the interests vindicated is irrelevant to the usefulness of 
these determinations in subsequent proceedings.

Hall. 19 N.Y.2d 141, 147, 225 N.E.2d 195, 198, 278 N.Y.S.2d 596, 601 (1967) (determining mutuality 
doctrine a “dead letter”).

Two Supreme Court decisions in the 1970’s emphatically rejecting the mutuality doctrine further 
contributed to its decline. See Parklane Hosiery Co. v. Shore, 439 U.S. 322, 337 (1979); Blonder- 
Tongue Lab.. Inc. v. University of 111. Found., 402 U.S. 313, 350 (1971). For a discussion of Parklane, 
see note 12 supra and accompanying text.

Parklane Hosiery, however, does not bind state courts because it is based on federal common law. In 
addition, many jurisdictions have not yet overruled decisions recognizing the mutuality doctrine. Al
though some such decisions technically may remain good law for many years, the overwhelming major
ity of new decisions surely will comport with the Supreme Court’s rejection of mutuality. Indeed, at 
least one state supreme court has relied on Parklane Hosiery to find mutuality nonessential. See Cutter 
v. Town of Durham, 120 N.H. 110, 111, 411 A.2d 1120, 1121 (1980) (when authorization of planning 
board held in excess of statutory authority, board precluded from denying plaintiffs permit applica
tion). In short, although the mutuality doctrine may not yet be a dead letter, it is, at best, terminally ill.

38. In Standefer v. United States, 447 U.S. 10 (1980), however, a unanimous Supreme Court held 
that the acquittal of an IRS agent charged with receiving unlawful gratuities did not preclude the 
government from prosecuting the person charged with aiding and abetting the IRS agent. Id. at 25. 
The Court rejected the defendant’s reliance on nonmutual collateral estoppel. Although it acknowl
edged that Blonder- Tongue and Parklane Hosiery represent strong repudiations of the mutuality rule, 
the Court interpreted these decisions as affecting only civil proceedings. The Court reasoned that (1) the 
government often is without a full and fair opportunity to litigate a criminal case because it has only 
limited discovery rights and because directed verdicts, judgments notwithstanding the verdict, and new 
trials on the ground that a verdict is contrary to the weight of the evidence are unavailable to it;
(2) unique rules of evidence and exclusion in criminal trials prevent presentation of all evidence; and
(3) policy interests in the enforcement of criminal law outweigh the economic considerations underly
ing the use of collateral estoppel in civil suits. Id. at 22-24.

The Standefer Court’s analysis of the differences between civil and criminal trials, however, does not 
support restricting collateral estoppel to civil proceedings. The Court’s list of restrictions on the govern
ment does not support the notion that the government lacks a “full and fair opportunity to litigate.” 
The “full and fair opportunity to litigate” test arose from the recognition that procedural imperfections 
or inadequate incentives in a prior action might undercut the normal reliability of prior determinations. 
In contrast, the restrictions on the government that the Standefer Court mentions have nothing to do 
with procedural imperfections. Rather, they reflect an intentional substantive policy that criminal de
fendants should receive the benefit of every doubt. Although the government does labor under tactical 
disadvantages, indiscriminate use of the “full and fair opportunity to litigate” language threatens to 
dilute the meaning of this already overworked phrase. In addition, the Court overstates the degree to 
which criminal proceedings dwarf civil proceedings in importance.

39. It is palpably unrealistic to view civil actions as fundamentally less important than all criminal 
actions. For example, some criminal acts affect few people. A typical larceny case probably involves 
only one or several victims. In contrast, some civil actions affect hundreds, or even thousands, of peo
ple. Antitrust and securities class actions, labor disputes, and discrimination suits, for example, are all 
brought to vindicate substantial interests affecting numerous persons.

In addition, the line between civil and criminal violations is often indistinct. In some situations, 
prosecutorial discretion may be the primary factor determining whether particular conduct warrants 
civil or criminal action. See Baker, To Indict or Not to Indict: Prosecutorial Discretion in Sherman Act 
Enforcement, 63 Cornell L. Rev. 405, 410-18 (1978) (assistant United States attorney general ulti
mately decides on articulated principles, intuition, and facts of case whether to bring criminal prosecu
tion for antitrust violations).
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Second, the obvious procedural differences between criminal and civil pro
ceedings actually favor applying collateral estoppel in a subsequent civil pro
ceeding. A criminal defendant receives procedural protections surpassing 
those accorded any civil litigant,40 and thus cannot legitimately question the 
adequacy of his opportunity to litigate or the reliability of the determinations 
made.

40. See notes 101-11 infra and accompanying text (describing procedural protections in criminal 
matters that ensure reliability).

41. See 5 Wigmore, Evidence § 1362, at 3 (Chadbourn, rev. 1974) (theory of hearsay rule is that 
cross-examination best exposes deficiencies, sources of error, and untrustworthiness found in untested 
assertions of witness).

42. See Wolff v. Employers’ Fire Ins. Co., 282 Ky. 824, 833, 140 S.W.2d 640, 645 (1940) (judgment of 
conviction for willful and felonious burning of property admissible circumstantial fact in subsequent 
civil trial to recover insurance proceeds); Salerno v. Ramsdell, 224 N.Y.S.2d 755, 756 (Sup. Ct. 1962) 
(defendant’s prior conviction for reckless driving “mere evidence” of negligence in civil action for re
covery of personal injuries).

43. See, e.g., Stagecrafters’ Club, Inc. v. District of Columbia Div. of Am. Legion, 111 F. Supp. 127, 
129 (D.D.C. 1953) (prior conviction prima facie evidence of unlawful use of leased premises); Fidelity- 
Phoenix Fire Ins. Co. v. Murphy, 231 Ala. 680, 685, 166 So. 604, 607-08, ccrZ. denied, 299 U.S. 557 
(1936) (insured’s conviction for conspiracy to defraud insurer prima facie evidence of guilt in suit to 
collect insurance proceeds); Schindler v. Royal Ins. Co., 258 N.Y. 310, 314, 179 N.E. 711, 712 (1932) 
(conviction for false and fraudulent statement of loss prima facie evidence of fraud in suit to recover 
insurance proceeds).

44. See Asato v. Furtado, 52 Hawaii 284, 289, 474 P.2d 288, 293 (1970) (criminal conviction for 
careless driving entitled to “some evidentiary weight” in subsequent negligence action); Weichhand v. 
Garlinger, 447 S.W.2d 606, 610 (Ky. Ct. App. 1969) (criminal conviction for negligent homicide not 
conclusive in civil suit for wrongful death; actual effect unclear).

45. See, e.g., Dunham v. Pannell, 263 F.2d 725, 728-30 (5th Cir. 1959) (defendant’s signed statement 
of guilt for traffic violation inadmissible as statement against interest because no formal guilty plea 
entered in court); Home Indem. Co. v. Standard Accident Ins. Co., 167 F.2d 919, 927 (9th Cir. 1948) 
(guilty plea to failure to render assistance charge admitted in suit by insurer to discharge liability); Race 
v. Chappell, 304 Ky. 788, 792, 202 S.W.2d 626, 628 (1947) (defendant’s guilty plea to charges of speed
ing and reckless driving admissible in suit to recover damages for injuries); Lipman Bros. v. Hartford 
Accident & Indem. Co., 149 Me. 199, 207, 100 A.2d 246, 251 (1953) (employees’ guilty plea to larceny 
charge admissible in suit by employer to recover money losses due to theft).

Finally, hearsay declarations are not analogous, and certainly not 
equivalent, to the determinations of a judge or jury in a criminal trial. The 
former are out-of-court statements considered unreliable, and hence inadmis
sible, because they are not subject to the rigors of cross-examination at the 
time they are made;41 determinations by a judge or jury, however, are the sol
emn result of a procedurally regulated trial. To label a criminal verdict “hear
say” unjustifiably impugns the criminal justice system.

Despite the weakness of these rationales, the practice of denying collateral 
estoppel effect to prior criminal determinations did not end easily or quickly. 
Reluctant to break with tradition, courts gingerly permitted various forms of 
nonconclusive use. Some courts treated findings in criminal proceedings as 
circumstantial or “mere” evidence in subsequent civil proceedings;42 others 
considered them prima facie evidence.43 Some courts admitted these findings, 
but did not precisely define their effect.44 A number of courts that accorded no 
effect to criminal trial determinations viewed guilty pleas, in contrast, as ad
missions of guilt that fact-finders could weigh in subsequent civil suits.45

The first significant movement toward giving collateral estoppel effect to 
criminal determinations stemmed more from policy concerns than from the 
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consistent development of collateral estoppel theory.46 Courts refused to per
mit relitigation of issues when convicted criminals brought civil suits that 
stemmed from the same events that had triggered their convictions. In the 
seminal case of Eagle, Star & British Dominions Insurance Co. v. Heller,* 1 the 
Virginia Supreme Court concluded that it would be both illogical and shock
ing to permit a person convicted of burning insured property to recover later 
under a fire insurance policy.48 Later courts, relying heavily upon a public 
policy forbidding convicted criminals from capitalizing on their crimes, simi
larly applied collateral estoppel against plaintiffs seeking civil recoveries.49

Although the specter of felons laughing all the way to the bank presented an 
emotionally compelling reason for applying collateral estoppel, no satisfactory 
intellectual justification existed to restrict the doctrine to defensive use. If 
criminal findings are reliable, they should prove useful both in actions brought 
by and against the defendant.50 Furthermore, basing the application of collat
eral estoppel on subjective and evanescent concepts of public policy only un
dermines consistency, one of the goals of collateral estoppel.51

46. Two early Supreme Court cases considered the effect of criminal determinations in civil suits, but 
failed to propound general principles. See generally Emich Motors Corp. v. General Motors Corp., 340 
U.S. 558 (1951); Local 167, Int’l Bhd. of Teamsters v. United States, 291 U.S. 293 (1934). In Local 167, 
the Court concluded that parties convicted of criminal violations of the Sherman Act could not deny 
their connection to the conspiracy in a suit to enjoin similar actions. 291 U.S. at 298-99. The Court 
neither discussed collateral estoppel nor suggested rules to shape future decisions.

Emich Motors arose after a criminal conviction for violation of the antitrust laws. 340 U.S. at 559-60. 
The case involved the proper construction of a statute rather than the judge-made doctrine of collateral 
estoppel. Id. at 568. Under a former version of section 5(a) of the Clayton Act, a judgment for the 
federal government in any criminal or civil antitrust proceeding constituted “prima facie evidence 
against such defendant in any action . . . brought by any other party against such defendant.” 15 
U.S.C. § 16(a) (emphasis added). Although the Court, citing Local167, reasoned that a prior criminal 
conviction may work an estoppel in favor of the government in a subsequent civil proceeding, the 
Court merely held that under this specific statutory language private plaintiffs could “introduce the 
prior judgment to establish prima facie all matters of fact and law necessarily decided by the convic
tion." Id. at 568-69 (emphasis added). In the past thirty years, however, both federal and state courts 
mistakenly have interpreted Emich as giving collateral estoppel effect to criminal determinations, con
sistently ignoring its limited statutory focus.

47. 149 Va. 82, 140 S.E. 314 (1927).
48. Id. at 111, 140 S.E. at 323.
49. See, e.g., Breeland v. Security Ins. Co., 421 F.2d 918, 923 (5th Cir. 1969) (persons convicted of 

filing false statement of inventory and loss precluded from recovering insurance proceeds; plaintiff not 
to benefit from wrongdoing); Connecticut Fire Co. v. Ferrara, 277 F.2d 388, 391-92 (8th Cir.), cert, 
denied, 364 U.S. 903 (1960) (arson conviction precludes insured from recovering proceeds; plaintiff may 
not profit from crime); Rosenberger v. Northwestern Mut. Life Co., 182 F. Supp. 633, 635 (D. Kan. 
1967) (precluding recovery under insurance policy when insured convicted of husband’s murder; legis
lative mandate precludes such benefit); Travelers Ins. Co. v. Thompson, 281 Minn. 547, 555, 163 
N.W.2d 289, 294 (1968) (precluding recovery under insurance policy when insured convicted of mur
der, public policy discourages using courts for such purposes); In re Estate of Laspy, 409 S.W.2d 725, 
730 (Mo. App. 1966) (precluding recovery of widow's allowance when insured convicted of manslaugh
ter; convict cannot profit from wrongdoing); Mineo v. Eureka Sec. Fire & Marine Co., 182 Pa. Super. 
75, 81, 125 A.2d 612, 613 (1956) (precluding recovery for fire loss when insured convicted for arson; 
common law precludes recovery for loss triggered by own crime).

50. The reliability of criminal determinations should not vary with the defendant's posture in future 
civil litigation. The possibility that a civil suit will be brought by or against the defendant does not 
affect the procedural protections accorded a criminal defendant. See notes 101-11 infra and accompa
nying text (discussing protections accorded criminal defendant). In addition, the fact finder in a crimi
nal trial typically is, or should be, unaware of and unconcerned with the defendant’s civil obligations 
and rights. Indeed, the defendant himself may not anticipate a future civil suit.

51. See notes 27-28 supra and accompanying text (noting that some courts rely on consistency ration
ale). To determine on the basis of public policy when to apply collateral estoppel invites inconsistency
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Two state court decisions proved instrumental in undercutting this policy
based distinction between offensive and defensive use. In Teitelbaum Furs, Inc. 
v. Dominion Insurance Co. ,* 52 the California Supreme Court upheld a defensive 
application of collateral estoppel against a corporation whose president had 
been convicted of filing a false insurance claim.53 The court based its decision 
to apply collateral estoppel on the rigorous safeguards generally afforded a 
criminal defendant, rather than on an aversion to felons capitalizing on their 
own fraud.54 Shortly thereafter in Hurtt v. Stirone,55 the Pennsylvania 
Supreme Court carried the implications of Teitelbaum to their logical conclu
sion. In Hurtt the court held that a person convicted of extortion could not 
relitigate questions concerning his conduct in a state court action brought 
against him to recover monies extorted.56 The Hurtt court rejected any distinc
tion between offensive and defensive use of collateral estoppel by explaining 
that to ignore the effect of a prior jury determination of guilt would “fly in the 
face of reason [and be a] general indictment of the whole American jury 
system.”57

and unpredictability. As policies change, so does the class of persons benefitting or suffering from 
application of the doctrine. Courts will achieve more consistent results if they focus instead on the 
extent to which an issue actually was litigated in the criminal proceeding.

52. 58 Cal. 2d 601, 375 P.2d 439, 25 Cal. Rptr. 559 (1962).
53. Id. at 607, 375 P.2d at 442, 25 Cal. Rptr. at 562.
54. Id. at 606, 375 P.2d at 441, 25 Cal. Rptr. at 561.
55. 416 Pa. 493, 206 A.2d 624, cert, denied, 381 U.S. 925 (1965).
56. Id. at 496, 499, 206 A.2d at 625-26.
57. Id. at 498, 206 A.2d at 626.
58. See Moore v. United States, 360 F.2d 353, 356 (4th Cir. 1966) (conviction for tax evasion pre

cludes plaintiff from denying fraud in refund suit), cert, denied, 385 U.S. 1001 (1967); Considine v. 
United States, 645 F.2d 925, 931-32 (Ct. Cl. 1981) (conviction for filing false tax returns, followed by 
payment of penalty, precludes subsequent recovery of tax).

59. 31 U.S.C. §§ 231-235 (1976).
60. See, e.g., Alsco-Harvard Fraud Litigation, 523 F. Supp. 790, 801-04 (D.D.C. 1981) (government 

obtains summary judgment as to liability against defendants convicted of overcharging Navy for rocket 
launchers); United States v. Rapoport, 514 F. Supp. 519, 522-23 (S.D.N.Y. 1981) (government obtains 
summary judgment in civil suit for double damages against defendant convicted of filing false loan 
application); United States v. Jacobson, 467 F. Supp. 507, 507-08 (S.D.N.Y. 1979) (government obtains 
summary judgment against defendant convicted of filing false medicaid claims); United States v. 
Hibbs, 420 F. Supp. 1365, 1370 (E.D. Pa. 1976) (government obtains summary judgment against de
fendant convicted of filing false statements to obtain federal housing mortgage), vacated on other 
grounds, 568 F.2d 347 (3d Cir. 1977); Berdick v. United States, 612 F.2d 533, 537 (Ct. Cl. 1979) (gov
ernment obtains summary judgment against defendant convicted of filing false Medicaid claims).

These cases demonstrate that some courts still are more willing to apply collateral estoppel offen
sively when the plaintiff is the government. The defendant in Jacobson, for example, had been con
victed by a jury of filing false Medicaid claims. 467 F. Supp. at 507. Rather than relying on broad 
principles of collateral estoppel, the court narrowly relied on the plaintiffs status, finding it ‘rwell estab
lished that ‘a prior criminal conviction may work an estoppel in favor of the government in a subse
quent civil proceeding.’ ” 467 F. Supp. at 508 (quoting Emich Motors v. General Motors, 340 U.S. at 
568) (citations omitted).

61. See United States v. Fabric Garment Co., 366 F.2d 530, 533-34 (2d Cir. 1966) (summary judg

After Teitelbaum and Hurtt, a growing array of courts extended the reach of 
prior decisions and permitted the government to rely on offensive collateral 
estoppel to recover the fruits of a crime. For example, courts permitted offen
sive use to obtain back taxes from convicted tax evaders,58 damages under the 
False Claims Act59 from individuals convicted of reporting false informa
tion,60 damages for conversion from defendants convicted of unlawfully sell
ing government property,61 payments made to a congressman convicted of 
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violating a federal conflict of interests statute,62 and property used or imported 
illegally in the commission of a crime.63 64

ment for government in suit for conversion against defendant convicted of unlawful and intentional 
sale of government cloth).

62. See United States v. Podell, 436 F. Supp. 1039, 1043 (S.D.N.Y. 1977) (summary judgment for 
government in suit to recover monies paid to congressman who pleaded guilty to conspiracy to defraud 
government), tiff'd, 572 F.2d 31 (2d Cir. 1978).

63. See United States v. One 1976 Mercedes 450 SLC, 667 F.2d 1171, 1174 n.2 (5th Cir. 1982) (sum
maryjudgment for government against defendant convicted of theft of dutiable merchandise in suit for 
forfeiture of vehicle); United States v. One 1975 Chevrolet K-5 Blazer, 495 F. Supp. 737, 743 (W.D. 
Mich. 1980) (summary judgment for government against defendant convicted of unlawful possession of 
marijuana in suit to retain defendant’s vehicle as part of drug surveillance effort).

64. 466 F. Supp. 167 (S.D.N.Y. 1979).
65. Id. at 173.
66. Id.
67. Id. at 174. Significantly, the Everest Management court did not limit its decision to suits brought 

by the government. Although the court considered the United States Attorney’s office and the SEC to 
be the same party, it concluded that mutuality was not essential as long as the party against whom 
collateral estoppel is asserted was afforded a full and fair opportunity to litigate the identical issue in 
the prior proceeding. Id. at 172 n.6. The court properly emphasized the higher standard of proof and» 
the numerous safeguards surrounding a criminal trial. Id. at 172. This emphasis portends a willingness 
to give collateral estoppel effect to criminal determinations regardless of the identity of the plaintiff or 
the gravamen of his claims.

68. 493 F. Supp. 1270 (S.D.N.Y. 1980).
69. Id. at 1273-75. Dimensional Entertainment vividly demonstrates the trend toward expansive ap

plication of collateral estoppel. Although one of the defendant’s convictions had been for wire fraud 
and petjury rather than for a specific violation of the securities laws, the court concluded that the 
factual allegations that underlay the wire fraud convictions were sufficient to establish defendant’s vio
lation of the securities laws. Id. at 1277.

70. 656 F.2d 42 (3d Cir. 1981).
71. Id. at 43. The petitioner in Chisholm had been convicted before a federal magistrate of disor

derly conduct and assault by “striking, beating or wounding,” in connection with an altercation involv
ing a co-worker. Id. at 49. The Merit Systems Protection Board concluded that the assault conviction 
precluded petitioner from denying that he had struck the co-worker. Id. at 45.

On appeal, a majority of the Third Circuit panel ruled that a prior conviction generally can be given 
collateral estoppel effect to establish relevant facts in a subsequent proceeding. Id. at 46. The majority 
concluded, however, that because the record before the Board did not include the pleadings, transcript, 
and exhibits from the criminal proceedings, the court could not properly assess the foundation for the 

Three recent cases demonstrate, moreover, that courts no longer will restrict 
the government’s use of offensive collateral estoppel to suits for recovery of the 
fruits of a crime. In SEC v. Everest Management Corp. ,M the SEC sought per
manent injunctive relief against defendants who allegedly had filed false secur
ities statements and had concocted a fraudulent bank transaction.65 The court 
granted summary judgment to the SEC after the principal defendant had been 
convicted of criminal securities violations that stemmed from the same trans
actions that precipitated the civil suit.66 The court held that the criminal con
viction involved the same transaction alleged in the civil complaint, and 
consequently, it was “far too late in the day” for the defendant to deny the 
existence of the violations for purposes of the civil suit.67 Similiarly, in SEC v. 
Dimensional Entertainment Corp. ,68 the court held that criminal convictions 
involving a securities fraud scheme collaterally estopped the defendants from 
denying the essential elements of the scheme in a subsequent suit for injunctive 
relief and disgorgement of profits.69 70 Finally, in Chisholm v. Defense Logistics 
Agency,10 the Third Circuit concluded that a federal agency could rely on an 
employee’s criminal conviction to discharge him from a government job.71

Recent decisions permitting private litigants to rely on prior criminal deter
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minations have eroded even further the distinction between offensive and de
fensive use of collateral estoppel. Courts have granted private plaintiffs 
summary judgment against defendants convicted of filing false financial re
ports in violation of securities laws72 and of receiving stolen goods.73 More
over, they have prevented persons convicted of criminal assault from 
relitigating their culpability in subsequent damage actions against them.74 One 
court even has granted a declaratory judgment to an insurance company re
lieving it of its obligation to defend a wrongful death suit brought against an 
insured convicted of murder.75 Thus, although courts have continued to up
hold diverse variations of defensive use,76 they also have steadily obliterated 

conviction on the assault charge. Id. at 49-50. The court therefore remanded the case to the Board for a 
more exacting review of the criminal record. Id. at 50.

Dissenting, Judge Hunter agreed that the criminal conviction provided a proper basis for applying 
collateral estoppel in administrative proceedings, but thought a remand unnecessary under the circum
stances. Id at 51. Judge Hunter reasoned that:

[E]ven under common law battery, a finding of bodily injury or offensive touching is required. 
... In addition, it is important to note that appellant was convicted of § 113(d), assault by 
striking, beating or wounding, rather than § 113(e), simple assault. ... If the appellant had 
simply assaulted the victim, without bodily injury, he would have been convicted of simple 
assault, § 113(e), not assault by striking, beating or wounding, § 113(d). Therefore, the section 
113(d) conviction necessarily included a finding of bodily injury or an offensive touching.

Id at 53 (Hunter, J., dissenting).
A close reading of Chisholm suggests that the disagreement between the majority and dissent focuses 

more on the necessary elements of the statutory violation than on general principles of collateral estop
pel. Since the dissent’s construction of the statute seems cogent, it appears that the majority may not 
have articulated the true basis of its holding. In particular, because the criminal convictions involved 
relatively minor offenses and because the agency planned to impose a greater penalty than its own 
guidelines recommended, the majority may have considered it inequitable to uphold the harsh sanction 
of dismissal. See id. at 50. See notes 116-43 infra and accompanying text (discussing special considera
tions generally applicable to convictions for relatively minor offenses).

72. See Marcus v. Sprayregen, 1979 Fed. Sec. L. Rep. (CCH) 96,956, at 96,015 (S.D.N.Y. 1979) 
(defendant convicted of securities fraud; overstated income of company).

73. See Bressan Export-Import Co. v. Conlew, 346 F. Supp. 683, 685 (E.D. Pa. 1972) (summary 
judgment for plaintiff in suit for conversion when defendant previously convicted of receipt and posses
sion of goods stolen in interstate commerce).

74. See, e.g., Ross v. Lawson, 395 A.2d 54, 57 (D.C. Ct. App. 1978) (defendant precluded from 
relitigating issue of civil liability for assault when previously convicted of assault with dangerous 
weapon); Read v. Sacco, 49 A.D.2d 471, 473, 375 N.Y.S.2d 371, 377 (1975) (summary judgment for 
plaintiff in suit to recover damages for personal injuries against defendant previously convicted of 
assault); Roshak v. Leathers, 277 Or. 207, 210, 560 P.2d 275, 276-77 (1977) (defendant convicted of 
assault precluded from relitigating issue of self-defense in civil damage action).

75. See generally Travelers Indem. Co. v. Walburn, 378 F. Supp. 862, 868 (D.D.C. 1974). In grant
ing the insurance company’s summary judgment motion the court demonstrated a broad view of collat
eral estoppel that left no room for policy-based differences in applying the doctrine. The court 
reasoned that when a person has received a full and fair opportunity to litigate, “it is only sensible that 
if an issue is necessarily decided in the criminal case it should be accepted as conclusive proof in a 
subsequent civil proceeding where that issue is dispositive.” Id. at 868.

76. See SEC v. Kelly, Andrews & Bradley, Inc., 385 F. Supp. 948, 954-55 (S.D.N.Y. 1974) (investor 
precluded from receiving public funds as reimbursement for losses when previously convicted of con
spiracy to manipulate stock price). A popular modem variation of defensive use precludes a convicted 
defendant from asserting that prosecution witnesses perjured themselves during his criminal trial. See 
Cardillo v. Zyla, 486 F.2d 473, 475 (1st Cir. 1973) (per curiam) (plaintiff convicted of collaboration in 
watch scheme precluded from litigating perjury issue in damage action); People v. Kirkland, 462 F. 
Supp. 914, 922 (E.D. Pa. 1978) (plaintiff convicted of bank robbery precluded from litigating perjury 
issue when credibility of government’s informer-witnesses was essential issue in criminal trials).

Courts also have applied defensive use to preclude convicted defendants from recovering damages 
against police officers who allegedly coerced the confessions that led to the defendants’ convictions. 
See Doughty v. Cuebas, No. 79-3299, slip op. at 1 (S.D.N.Y. June 30, 1980) (summary judgment for 
defendant in § 1983 civil rights suit brought by convicted plaintiff challenging means by which defend
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the distinction between defensive and offensive use.77

ants obtained confession); Rodriguez v. Beame. 423 F. Supp. 906, 908 (S.D.N.Y. 1976) (summary judg
ment for defendant in suit for violation of consitutional rights when plaintiff previously convicted of 
murder and validity of confessions upheld). A recent district court decision similarly upheld defensive 
use to preclude a convicted defendant from recovering damages against law enforcement agents based 
upon the alleged illegality of certain wiretaps. Engleman v. Harvey, 518 F. Supp. 655, 656 (E.D. Mo. 
1981). In addition, a recent circuit court decision upheld defensive use to preclude a convicted attorney 
from challenging a Treasury Department disbarment decision. Silverton v. Department of the Treas
ury, 644 F.2d 1341, 1347 (9th Cir. 1981).

Most recent decisions applying defensive use properly have focused on the determinations made in 
the prior action rather than on the “public policy” concepts that misguided earlier courts. Occasionally, 
however, a case evokes memories of an earlier era. See Imperial Kosher Catering, Inc. v. Travelers 
Indem. Co., 73 Mich. App. 543, 544, 252 N.W.2d 509, 509-10 (1977) (summary judgment for insurance 
company in suit to recover insurance proceeds when plaintiffs stockholders and officers previously 
convicted of arson; mockery of justice and against public policy to allow convicted felon to profit from 
own crime).

77. Several courts recently have relied upon broad principles of collateral estoppel when confronted 
with fact patterns similar to those that first prompted policy-based analysis. See Wolfson v. Baker, 623 
F.2d 1074, 1080 (5th Cir. 1980) (summary judgment for defendant in suit that alleged failure to warn 
plaintiff of SEC reporting requirements when plaintiff previously convicted of willful failure to fulfill 
registration requirements; plaintiff had full and fair opportunity to litigate issue in criminal case with 
full procedural safeguards), cert, denied, 450 U.S. 966 (1981); S.T. Grand, Inc. v. City of New York, 32 
N.Y.2d 300, 304-05, 298 N.E.2d 105, 108, 344 N.Y.S.2d 938, 942 (1973) (cleaning company precluded 
from recovering unpaid balance on contract when previously convicted of participating in scheme to 
influence awarding of municipal contracts; rigorous safeguards in criminal action ensured against un
just conviction).

78. In both federal and state courts, ninety to ninety-five percent of all convictions result from guilty 
pleas. D. Newman, Conviction: The Determination of Guilt or Innocence Without Trial 3 
(1966); Barkai, Accuracy Inquiries for Al! Felony and Misdemeanor Pleas: Voluntary Pleas but Innocent 
Defendants?, 126 U. Pa. L. Rev. 88, 88 & n.2 (1977).

79. See note 45 supra and accompanying text (discussing effect of guilty pleas). One early enthusias
tic court actually concluded that a plea “imports that absolute and incontrovertible verity which ought to 
preclude the person against whom it is later produced from then denying it.” United States v. Bower, 95 
F. Supp. 19, 21 (E.D Tenn. 1951) (emphasis added). Another case decided two years later reached a 
similar result without the flamboyant language. See United States v. Accardo, 133 F. Supp. 783, 786 
(D.NJ.) (guilty plea to operating unregistered still conclusive proof of bad character in revocation of 
naturalization proceeding), affd, 208 F.2d 632 (3d Cir. 1953) (per curiam).

80. See St. Paul Fire & Marine Ins. Co. v. Lack, 476 F.2d 583, 586 (4th Cir. 1973) (guilty plea to 
voluntary manslaughter considered admission that defense may explain rather than conclusive state
ment of intent in subsequent wrongful death suit).

81. Brazzell v. Adams, 493 F.2d 489, 489-490 (Sth Cir. 1974).
82. See Ivers v. United States, 581 F.2d 1362, 1366-67 (9th Cir. 1978) (when person pleads guilty to 

violating federal Currency and Foreign Transactions Reporting Act, collateral estoppel precludes him 
from recovering funds seized by customs agents).

83. See Nathan v. Tenna Corp., 560 F.2d 761, 763-64 (7th Cir. 1977) (when defendant pleads guilty 
to mail fraud stemming from illegal commission scheme, collateral estoppel precludes him from recov
ering commissions due under scheme).

The development of plea bargaining as the predominant vehicle for resolv
ing criminal charges78 and the trend toward wider application of collateral 
estoppel based upon criminal convictions have forced a growing number of 
courts to address the collateral estoppel effect of guilty pleas.79 With few ex
ceptions,80 courts reflexively have concluded that collateral estoppel applies 
equally whether a jury verdict or a guilty plea triggered the prior conviction.81 
Thus, although a guilty plea avoids a criminal trial, under the current majority 
rule it also can collaterally estop the defendant in a future civil lawsuit. Collat
eral estoppel based on a defendant’s guilty plea on related criminal charges, 
for example, has precluded the defendants from recovering funds seized by 
customs agents,82 recouping commissions earned under an illegal commission
splitting scheme,83 denying criminal intent in a suit brought by the government 
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to regain monies paid as a result of fraud,84 and claiming innocence in Medi
caid disciplinary proceedings.85 In addition, courts have applied collateral es
toppel to prevent persons who pleaded guilty to criminal charges from later 
bringing civil suits attacking either the conduct of law enforcement officials86 
or the quality of representation provided by their criminal defense attorneys.87

84. See United States v. Cripps, 460 F. Supp. 969, 975 (E.D. Mich. 1978) (when defendant pleads 
guilty to conspiracy to defraud federal agency, collateral estoppel precludes him from denying criminal 
intent in government suit to regain monies paid).

85. See Cumberland Pharmacy, Inc. v. Blum, 69 A.D.2d 903, 903, 415 N.Y.S.2d 898, 900 (1979) 
(when pharmacy pleads guilty to filing false instrument, collateral estoppel precludes it from denying 
culpability in Medicaid disciplinary proceeding).

86. See, e.g., Brazzell v. Adams, 493 F.2d 489, 489-90 (5th Cir. 1974) (plea to illegal sale of heroin 
precludes defendant from alleging in § 1983 suit that he had assisted state agents rather than participate 
in illegal activity); Metros v. United States Dist. Court, 441 F.2d 313, 317 (10th Cir. 1970) (plea to 
unlawful possession of narcotics precludes defendant from challenging probable cause for issuance of 
search warrant); Mayberry v. Somner, 480 F. Supp. 833, 839-40 (E.D Pa. 1979) (plea to attempted 
murder, aggravated assault, and attempted escape charges stemming from altercation with guards pre
cludes prisoner’s bringing § 1983 suit against guards from denying he initiated altercation); Hooper v. 
Guthrie, 390 F. Supp. 1327, 1334-35 (W.D. Pa. 1975) (plea to worthless check and false pretenses 
charge precludes defendant from attacking underlying search and arrest).

87. See Vavolizza v. Krieger, 33 N.Y.2d 351, 356, 308 N.E.2d 439, 442, 352 N.Y.S.2d 919, 923 (1974) 
(summary judgment for attorney in malpractice suit when court previously had denied plaintiffs mo
tion to vacate guilty plea based on alleged coercion by counsel). The Vavolizza court took pains to 
indicate that denial of the motion to vacate the plea rather than the plea itself operated to bar the civil 
suit. Id. Although this distinction may be defensible as a matter of form, the outcome in either case 
precludes further civil litigation when a prior related criminal proceeding culminated in a plea. See 
also McCord v. Bailey, 636 F.2d 606, 611 (D.C. Cir. 1980) (summary judgment for attorney in malprac
tice suit when issue of adequacy of representation previously litigated on appeal following plaintiffs 
conviction). For more detailed discussion of the McCord case, see note 191 infra.

88. The victim of rape or other sexual assault, for example, probably will be reluctant to undergo the 
rigors of civil discovery and trial. Similarly, a parent whose child dies in an automobile collision might 
hesitate to bring a wrongful death suit against a driver convicted of criminally negligent homicide

89. The term “deep-pocket defendant” is employed here to refer to any criminal defendant possess
ing substantial assets independent of the fruits of his crime. Under this broad definition, a multina
tional corporation or an individual financier owning several office buildings and factories plainly would 
qualify as deep-pocket defendants. A mugger, in contrast, would not qualify even if his net worth were 
to rise suddenly based upon his self-help acquisition of cash, jewelry, or other portable commodities.

C. COLLATERAL ESTOPPEL AND DEEP-POCKET DEFENDANTS

The trend toward wider application of collateral estoppel will affect some 
criminal defendants far more dramatically than others. If Jean Valjean were 
convicted of stealing a loaf of bread, his victim probably would have little 
incentive to invest time and money in a civil suit for conversion. As a more 
contemporary example, a mugging victim may eschew a civil assault suit 
against his assailant because the typical mugger probably is judgment-proof. 
In addition, even if the mugger had any assets, they probably would be diffi
cult to locate. Furthermore, the emotional trauma involved in reliving certain 
crimes may impel the victims or their representatives to forego civil suits even 
when substantial recoveries seem possible.88

When the convicted person is a corporation, a wealthy individual, or other 
deep-pocket entity,89 however, the potential application of collateral estoppel 
portends staggering economic consequences. The trend toward broader appli
cation of collateral estoppel has paralleled an equally distinct trend toward 
broader and more aggressive prosecution of deep-pocket defendants. In recent 
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years the number of deep-pocket prosecutions,90 the range of activities that 
prompt criminal charges against corporate entities,91 and the severity of 
sentences meted out to convicted corporate offenders92 have all increased 
markedly.

Although the highly publicized Ford Pinto case93 resulted in Ford’s acquit
tal on charges of criminally reckless homocide, it foreshadows the potential 
monetary impact of collateral estoppel when applied against deep-pocket de
fendants. The plaintiffs, representatives of three young women who died when 
their 1973 Pinto burst into flames when struck from the rear, charged Ford 
with marketing a car that it knew contained a defective gas tank. Had the jury 
convicted Ford,94 personal representatives of the deceased women in any 
wrongful death suit would have been able to rely upon this conviction to estab
lish that the Pinto occupied by the three women was defectively designed. Of

90. A former United States Attorney for the Southern District of New York has observed that:
In the past few years, the Anaconda Company, Bear Steams & Co., Bethlehem Steel Corpora
tion, Chemical Bank, Control Data Corporation, Firestone Tire and Rubber Company, Lock
heed Corporation, Mobil Corporation, Pepsico Inc., Tenneco Inc., Textron Inc., United 
Brands Company, United States Lines Inc., Warner Communications Inc., Westinghouse 
Electric Company Incorporated, and/or one or more of their top executives have been in
dicted or convicted on a variety of federal criminal charges.

Fiske, Foreword, 18 Am. Crim. L. Rev. 165, 167 (1980). Leading magazines recently have featured 
stories concerning heightened prosecutorial interest in corporate crime. See Ross, How Lawless are Big 
Companies?, Fortune, Dec. 1, 1980, at 57 .Crime in the Suites: On the Rise, Newsweek, Dec. 3, 1979,at 
119. One journal succinctly has concluded that “(tjhe criminalization of corporate law is all around 
us.” Nat’lL.J., March 24, 1980, at 14, col. 1.

The Fortune article offers a particularly revealing, albeit informal, statistical study. The study ex
amined corporate crime since 1970, and produced graphic evidence that prosecutors increasingly are 
willing to invoke criminal sanctions against deep-pocket defendants:

Of the 1,043 major corporations in the study, 117, or 11% have been involved in at least one 
major delinquency in the period covered. . . . Some companies have been multiple offend
ers. In all, 188 citations are listed covering 163 separate offenses—98 antitrust violations; 28 
cases of kickbacks, bribery, or illegal rebates; 21 instances of illegal political contributions; 11 
cases of fraud; and five cases of tax evasion.

Fortune, Dec. 1, 1980, at 57.
91. See FMC Reflects EPA Criminal Thrust, Legal Times of Washington, March 3, 1980, at 1, col. 2 

(detailing new prosecutorial emphasis on criminal sanctions to deter violations of environmental 
regulations).

92. See N.Y. Times, April 23, 1980 at A16, col. 6 (reporting first business person jailed for criminal 
violations of Pennsylvania’s environmental laws); N.Y. Times, May 5, 1980, at Al, col. 5 (describing 
increased frequency and severity of jail terms in white collar cases). The trend toward prosecuting 
deep-pocket defendants unquestionably will encounter some resistance. First, profit-making activities 
for which deep-pocket defendants might be prosecuted may differ little from the sorts of aggressive 
business practices many people might condone. Cf. United States v. United States Gypsum Co., 438 
U.S. 422, 441 (1978) (noting difficulty distinguishing criminal antitrust violations from “gray zone of 
socially acceptable and economically justifiable business conduct”). Accordingly, even when the prose
cution satisfies the technical requirements for a deep-pocket crime, grand juries may hesitate to indict, 
and petit juries to convict. Second, deep-pocket defendants can afford the best—or at least the most 
expensive—attorneys. Finally, it appears that the Reagan administration may direct federal resources 
away from prosecuting deep-pocket crimes and toward prosecuting crimes of violence.

Whether any of these factors, alone or together, will reverse a trend years in the making, however, 
appears doubtful. Now that the public has become conscious of the potential to invoke criminal sanc
tions to deter deep-pocket criminality, prosecutors and politicians will be hard-pressed to turn back the 
clock.

93. Indiana v. Ford Motor Co., No. 5324 (Ind. Sup. Ct. March 13, 1980).
94. The author has selected this example for illustrative purposes only, and does not intend to imply 

any view regarding the merits of the case or the jury’s verdict. 
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greater monetary significance, others bringing civil suits stemming from simi
lar Pinto accidents also might have been able to rely upon this conviction to 
establish defective design. Questions about the proper scope of collateral es
toppel, of course, would remain. For example, could individuals injured in 
1972 or 1974 Pintos, or in similar 1973 models, rely upon the conviction? In 
addition, individual questions of causation and damages would remain.

Regardless of these open questions, however, applying collateral estoppel 
could have enormous impact. Given the magnitude of some recent personal 
injury and wrongful death awards, collateral estoppel could help to trigger 
millions of dollars of liability. Moreover, judgments against deep-pocket de
fendants should prove largely collectible, since by definition these defendants 
have assets sufficient to satisfy substantial judgments. In addition, they may be 
unable or unwilling to secrete or abscond with assets because, unlike a mugger, 
they probably will have substantial community roots. Furthermore, deep
pocket defendants hoping to remain in business after their criminal problems 
have abated will want to satisfy judgments to assure future customers and sup
pliers of their stability and willingness to honor commitments.

The threat of such damage awards should significantly deter crimes by deep
pocket defendants. In theory, the potential damage to business reputation re
sulting from a conviction should help somewhat to deter illegal corporate con
duct.95 This deterrence, however, may be undercut partially by the limited 
efficacy of a fine,96 the sanction typically imposed upon errant corporations. If 
the profits to be derived from illegal conduct appear to exceed the fines im
posed upon any conviction, an economically rational corporation will have an 
incentive to continue violating the law regardless of possible damage to reputa
tion.97 In addition, corporate planners can predict their maximum exposure to 
criminal sanctions with reasonable certainty, and often view potential liability 
as an economically acceptable cost of doing business, particularly when stat
utes typically limit the magnitude of any fine.98

95. See note 115 infra (discussing loss of public esteem).
96. See McAdams, The Appropriate Sanctions for Corporate Criminal Liability: An Eclectic Alterna

tive, 46 U. ClN. L. Rev. 989, 996 (1977) (criminal fine without deterrent effect on publicly held corpora
tion because fine usually small relative to corporate assets); Comment, Criminal Sanctions for Corporate 
Illegality, 69 J. Crim. & Criminology 40, 48 (1978) (corporate fines ineffective because statutory max
imums too low and judges and juries too lenient).

97. Although admittedly cynical, this analysis probably accords with reality. Although corporations 
will not publicly announce their willingness to maximize profits at any cost, corporate executives often 
labor under such intense pressures to “produce” that punctilious adherence to the letter of the law may 
seem more a nuisance than an imperative.

98. Despite the limited deterrent effect of fines against deep-pocket defendants, Congress occasion
ally has mandated hi^h ceilings for fines. See 33 U.S.C. § 1415(b) (1976) ($50,000 maximum criminal 
fine for illegal dumping into ocean waters). Even with such high ceilings, however, deterrence may 
prove surprisingly low. If an industrial corporation concludes that construction of a new million dollar 
sewage disposal plant represents its only alternative to continued ocean dumping, the threat of a 
$50,000 fine, significantly less than the yearly interest rate on $ 1 million, is a risk well worth bearing.

The specter of collateral estoppel use of convictions, however, fortifies the 
weak deterrent effect of fines in three ways. First, by eliminating or reducing 
the need for independent proof, it increases a private plaintiffs chances of pre
vailing. Second, by increasing the risk of awards not limited by statute, it un
dermines the predictability of penalties, and thus discourages deep-pocket 
defendants from weighing the costs and benefits of breaking the law.
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Finally, collateral estoppel effectively can strip the deep-pocket defendant of 
its favorite weapon—delay. A deep pocket defendant frequently may try to 
wear down a civil plaintiff through frivolous motions and burdensome discov
ery requests." If the plaintiff lacks the resources to engage in protracted litiga
tion, he may be forced to accept a small settlement in satisfaction of a 
theoretically meritorious and substantial claim. If the defendant already has 
been convicted, however, collateral estoppel can shift the strategic balance dra
matically. Because the conviction alone might provide a substantial basis for 
civil liability, the plaintiff, relying exclusively upon collateral estoppel, can 
move for summary judgment without delay. The plaintiff can hold any inde
pendently acquired evidence close to his vest, and thus retain the advantage of 
surprise should additional motions or a trial prove necessary.

The deep-pocket defendant, in contrast, cannot afford to withhold its ace 
cards; if it does not proffer substantial evidence, it will lose the summary judg
ment motion. Even if the defendant survives the motion, the plaintiff will have 
received, at minimal cost, advance access to the defendant’s strongest evidence. 
The defendant, having shown all of its cards, then may prove amenable to 
quick settlement more favorable to the plaintiff.100

99. See W. Clay Jackson Enterprises. Inc. v. Greyhound Leasing & Fin. Corp., 467 F. Supp. 801. 8( . 
(D.P.R. 1979) (“it has become crystal clear that Defendants and their counsel, in an apparent overpo' - 
ering show of economic strength, have, by their subversion of the processes of the law, particularly th< ir 
gross abuse of the mechanisms of discovery, attempted to deny Plaintiffs’ right to a fair day in court').

These tactics of delay, discussed in note 217 infra, are not unique to, but are particularly popular 
among, deep-pocket defendants. In general, a defendant’s capacity to afford protracted litigation, tnd 
his options for profitable use of his assets during the litigation, increase proportionately with his net 
worth.

100. Until recently, an historical anomaly limited the extent to which courts applied collateral estop
pel against antitrust violators, one important class of deep-pocket defendants. Under former section 
5(a) of the Clayton Act, a judgment for the government in an antitrust suit constituted prima facie, or 
less than conclusive, evidence of liability in a subsequent private suit. 15 U.S.C. § 16(a) (1976) 
(amended 1980). Congress originally had enacted this section to help private plaintiffs avoid the stric
tures of the mutuality doctrine, but feared that granting the prior judgment conclusive effect would 
violate due process. See S. Rep. No. 698, 63d Cong., 2d Sess. 14 (1914) (although public policy may 
favor conclusiveness, Supreme Court decisions suggest that judgments should represent prima facie 
evidence); H.R. Rep. No. 627, 63d Cong., 2d Sess. 45 (1914) (section 5 intended to help persons of small 
means who are injured by corporations violating antitrust laws); cf. Emich Motors Corp. v. General 
Motors Corp., 340 U.S. 558, 568 (1951) (section 5(a) intended to strengthen private enforcement of 
antitrust laws without violating due process).

Although it became clear that granting conclusive effect to prior determinations posed no constitu
tional problem, Congress repeatedly declined to change the “prima facie” language. See Note, Section 
5(a) of the Clayton Act and Offensive Collateral Estoppel In Antitrust Damage Actions, 85 Yale L.J. 541, 
550-54 (1976) (discussing reenactment of “prima facie” standard in 1955 and 1966 despite proposals to 
substitute “conclusive”). A number of courts accordingly concluded, despite Congress’ original objec
tive, that section 5(a) precluded offensive use of collateral estoppel. See Illinois v. General Paving Co., 
590 F.2d 680, 682-83 (7th Cir.) (Congress' repeated refusal to change prima facie standard indicates 
intent to deny offensive collateral estoppel effect), cert, denied, 444 U.S. 879 (1979); North Carolina v. 
Charles Pfizer & Co., 537 F.2d 67, 73-74 (4th Cir.) (proceedings under § 5 incompatible with offensive 
use of collateral estoppel), cert, denied, 429 U.S. 870 (1976).

In 1980 Congress finally acted to provide antitrust plaintiffs with the opportunities that had become 
available to all other plaintiffs. It amended section 5(a), adding that “(njothing contained in this section 
shall be construed to impose any limitation on the application of collateral estoppel . . . .” Antitrust 
Procedural Improvement Act of 1980, 15 U.S.C. § 16(a) (Supp. IV 1980). This amendment unequivo
cally overrules the cases cited above, and demonstrates Congress’ intent to apply mainstream collateral 
estoppel principles to antitrust offenders.
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II. Collateral Estoppel Based Upon Convictions Stemming From 
Trials

A. PROTECTIONS THAT GENERALLY ENSURE RELIABILITY

When criminal convictions stem from trials, collateral estoppel in subse
quent civil proceedings unquestionably is sound. A criminal defendant that 
proceeds to trial benefits from a vast array of procedural protections that 
should inspire confidence in the reliability of the outcomes.

Requiring proof of guilt beyond a reasonable doubt is the most significant 
protection accorded a criminal defendant.101 The government must meet this 
stringent burden of proof despite the limited discovery available to it in crimi
nal cases.102 Moreover, the government must provide the defendant with ex
culpatory evidence,103 and it cannot compel him to produce incriminating 
testimonial evidence.104 Generally, a defendant unable to afford counsel has 
the right to appointed counsel.105 At trial, the defendant has the right to con
front his accusers106 and to have any doubts regarding the applicability of a 
criminal statute resolved in his favor.107 Finally, the defendant has the right to 
a jury trial for all non-petty charges108 and, if convicted, the right to at least 
one appeal.109

101. See, e.g., Sandstrom v. Montana, 442 U.S. 510, 517-24 (1979) (presumption shifting to defend
ant burden of persuasion regarding voluntariness of confession violates fourteenth amendment require
ment that prosecution prove each element of criminal offense beyond reasonable doubt); In re Winship, 
397 U.S. 358, 364 (1970) (due process clause protects accused against conviction except upon proof 
beyond reasonable doubt of every fact necessary to constitute crime charged); Baker v. Muncy, 619 
F.2d 327, 330 (4th Cir. 1980) (jury instruction shifting to defendant burden of proof regarding premedi
tation of murder provides sufficient basis for habeas corpus relief).

102. Discovery under the Federal Rules of Criminal Procedure is extremely limited. See Fed. R. 
Crim. P. 15-16. The government can inspect photographs, books, papers, and other tangible objects 
under the defendant’s control, but only if the defendant makes a similar request of the government. Id. 
16(b)(1)(A). The same rule applies to reports of examinations and tests. Id. 16(b)(1)(B). Depositions 
can be taken only in “exceptional circumstances.” Id. 15(a).

In contrast, the Federal Rules of Civil Procedure provide for liberal discovery. See Fed. R. Civ. P. 
26-37. Parties can freely obtain discovery through depositions, interrogatories, production of docu
ments, inspection of land or other physical property, physical and mental examinations, and requests 
for admissions. Id. 26(a).

103. See Brady v. Maryland, 373 U.S. 83, 87 (1963) (suppression by prosecution of evidence accused 
requests that is favorable to accused violates due process when evidence material either to guilt or 
punishment, regardless of good or bad faith of prosecution).

104. U.S. Const, amend. V.
105. An indigent defendant has the right to appointed counsel when facing any felony or misde

meanor charge actually resulting in incarceration. Argersinger v. Hamlin, 407 U.S. 25, 37 (1972) (ab
sent knowing and intelligent waiver, no person may be imprisoned for any offense unless represented 
by counsel at trial).

106. U.S. Const, amend. VI.
107. See United States v. Adielizzio, 77 F.2d 841, 844 (2d Cir. 1935) (any doubt must be construed 

against broadening scope of criminal statute).
108. A defendant facing imprisonment of more than six months has an absolute sixth amendment 

right to a jury trial. Baldwin v. New York, 399 U.S. 66, 73-74 (1970).
109. Although no authority explicitly prescribes a constitutional right to appeal, every jurisdiction 

seems to permit at least one appeal as a matter of right.

The right to appeal is a crucial factor favoring collateral estoppel based 
upon criminal trials. The specter of appellate oversight should encourage 
prosecutors and trial judges to accord defendants the full panoply of procedu
ral protections. If such protections prove inadequate, appeals courts can cor
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rect error and abuse.110 Thus, a court in a civil proceeding should not allow a 
convicted defendant to resuscitate defenses that a criminal court already has 
rejected.111

The defendant’s incentive to litigate in criminal trials further supports ap
plying collateral estoppel to determinations made at those trials.112 An individ
ual defendant normally will mount a vigorous defense because he faces

110. The United States Supreme Court recently has observed that “(t]he estoppel doctrine ... is 
premised upon an underlying confidence that the result achieved in the initial litigation was substan
tially correct. In the absence of appellate review . . . such confidence is often unwarranted.” Standefer 
v. United States, 447 U.S. 10, 23 n.18 (1980). Appellate courts can reverse convictions despite the 
defendant’s apparent guilt beyond a reasonable doubt. For example, error by the trial judge and 
prosecutorial misconduct during trial can lead to reversal of convictions. See United States v. Stahl, 
616 F.2d 31, 32-33 (2d Cir. 1980) (prosecutor’s repeated and exaggerated references to defendant’s 
wealth constitute improper appeal to class prejudice compelling reversal); People v. Rivera, 75 A.D.2d 
544. 545, 426 N.Y.S.2d 785, 786-87 (1980) (prosecutor’s “blatant appeal to prejudice" compels new trial 
for convicted murderers despite “conclusive” evidence of guilt).

111. Applying collateral estoppel to a conviction affirmed on appeal fosters judicial reliance upon 
the most reliable of determinations. For example, in the period between a criminal appeal and a civil 
trial, witnesses may die, memories fade and evidence disappear. See Mosher Steel Co. v. NLRB, 568 
F.2d 436. 440-41 (5th Cir. 1978) (“[ajpplication of collateral estoppel will insure that the second adjudi
cation will be sound because no possibility will exist of influencing witnesses or impaired memory”); 
Stagecrafter’s Club, Inc. v. District of Columbia Div. of Am. Legion, 111 F. Supp. 127, 129 (D.D.C. 
1953) (civil court should not retry issues determined fairly in criminal proceeding when evidence was 
fresh). Moreover, an appeals court, accustomed to reviewing trial court proceedings, may evaluate 
claims of error more skillfully than would another trial court.

A convicted defendant, of course, is not obligated to appeal. If he fails to appeal his conviction, 
however, he should not be able to attack the results of his criminal trial in any subsequent civil suit, 
since even an indigent defendant has the practical ability to appeal. See Roberts v. LaVallee, 389 U.S. 
40, 42-43 (1967) (per curiam) (indigent defendant entitled to copy of preliminary hearing transcript); 
Griffin v. Illinois, 351 U.S. 12, 19-20 (1956) (indigent defendant entitled to trial transcript and certified 
copy of record on appeal). A federal appeals court has recently pointed to a criminal defendant’s failure 
to appeal a criminal determination adverse to him as a significant factor justifying the application of 
collateral estoppel against him. Fontneau v. United States, 654 F.2d 8, 10 (1st Cir. 1981).

A practical consideration concerns the extent to which a court in one jurisdiction should apply collat
eral estoppel based upon criminal determinations from a different jurisdiction. Despite variations be
tween federal and state court procedures, minimum procedural protections now are constitutionalized, 
and thus essentially uniform. In addition, factors ensuring a strong incentive to litigate, such as fear of 
incarceration and social stigma, generally will exist in any jurisdiction. See notes 113-15 infra (discuss
ing incentives to litigate). Therefore, no policy justification exists for denying collateral estoppel effect 
solely because of a difference in jurisdictions.

Indeed, a recent Supreme Court case permits a federal court to give collateral estoppel effect to state 
court criminal determinations even though an individual then is foreclosed from seeking to redress an 
alleged violation of his federal constitutional rights. Allen v. McCurry, 449 U.S. 90, 105 (1980). The 
petitioner in McCurry, claiming that a search and seizure had violated his fourth amendment rights, 
sought damages under 42 U.S.C. § 1983. Id. at 91. The McCurry majority relied on the legislative 
history and case law of section 1983 to conclude that despite the unavailability of habeas corpus review, 
the results of a pretrial suppression hearing precluded tne petitioner from challenging the propriety of 
the law enforcement efforts. Id. at 97-101. As such, McCurry could be viewed more as a section 1983 
decision than a collateral estoppel decision. Nevertheless, the McCurry decision, in upholding an ap
plication Of collateral estoppel that cuts off an arguable assertion of constitutional rights, indicates the 
Court’s enthusiastic approval of the doctrine, and its unwillingness to allow jurisdictional boundaries to 
hamper its use.

A recent district court decision expressly relied on McCurry in concluding that a plea to state crimi
nal charges precludes the defendant from attacking the constitutional legitimacy of his arrest. Ford v. 
Burke, 529 F. Supp. 373, 377-80 (N.D.N.Y. 1982). Another recent district court decision similarly relied 
on McCurry in concluding that a state court conviction precludes the defendant from seeking damages 
against state officials for allegedly offering perjured testimony. Seltzer v. Missouri, 517 F. Supp. 1253, 
1254 (E.D. Mo. 1981).

112. The Fourth Circuit recently has observed that:
[TJhere has been general agreement—to the point of convention— that among the most criti
cal guarantees of fairness in applying collateral estoppel is the guarantee that the party sought 
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possible incarceration.* 113 For the corporate defendant incarceration is not, of 
course, a threat. Moreover, fines alone may not deter a corporation from act
ing illegally if it reaps huge profits from the illegal conduct.114 Nevertheless, 
the risk of injury to a firm’s business reputation provides incentive for the cor
poration to litigate vigorously.115

to be estopped had not only a full and fair opportunity but an adequate incentive to litigate 
“to the hilt” the issues in question.

Prosise v. Haring, 667 F.2d 1133, 1141 (4th Cir. 1981).
113. Although not every conviction results in incarceration, a defendant cannot be assured of lenient 

sentencing. Thus, any defendant facing a criminal trial probably would litigate vigorously.
When courts evaluate the appropriateness of collateral estoppel in successive civil suits, they seek 

some guarantee of vigorous litigation and sometimes consider whether the party against whom the 
doctrine is asserted anticipated a subsequent suit involving the same issues. See Parklane Hosiery Co. v. 
Shore, 439 U.S. 322, 330 (1979) (defendant in first action involving small claim has little incentive to 
defend vigorously if future suits unforeseeable). Because a person facing criminal charges presumably 
will litigate vigorously, courts generally do not stress his expectation of future litigation.

114. See note 96 supra (discussing inadequacy of fines).
115. See Rourke, Law Enforcement Through Publicity, 24 Chi. L. Rev. 225, 234 (1957) (“[i]n contem

plating behavior likely to be held in violation of a regulatory statute, a business firm risks, in the 
possible loss of public esteem, a highly vital economic asset—beside which the possibility of a minor 
fine may pale in significance”).

116. See Augustine V. Interlaken, 68 A.D.2d 705, 711-12, 418 N.Y.S.2d 683, 686-87 (1979) (charges
for traffic infractions rarely present strong motive to defend, and proceedings too informal to commend 
their later use in civil actions); Hurtt v. Stirone, 416 Pa. 493, 499, 206 A.2d 624, 627 (1965) (dictum) 
(valid distinction between cases involving relatively minor matters such as traffic violations and lesser 
misdemeanors; expediency and convenience, rather than guilt, often controls defendant’s “trial tech
nique”), cert, denied, 381 U.S. 925 (1965); Vestal & Coughenour, Preclusion/Res Judicata Variables: 
Criminal Prosecutions, 19 Vand. L. Rev. 683, 688 (1966) (issue preclusion should flow only from adju
dications significant to litigants because such adjudications present incentive for vigorous defense); cyC 
Restatement (Second) of Judgments § 68. l(e)(iii) (Tent. Draft No. 4, 1977) (relitigation not pre
cluded when party sought to be precluded “did not have an adequate opportunity or incentive . . in
the initial action’') (emphasis added).

117. See, e.g, M.F.A. Mut. Ins. Co. v. Dixon, 243 F. Supp. 806, 811 (D. Ark. 1965) (defendant’s 
conviction for violating traffic laws inadmissible in subsequent civil action); Keebler v. Willard, 91 Ga. 
App. 551, 551, 86 S.E.2d 379, 380 (1955) (defendant may not introduce evidence that he was adjudged 
not guilty of traffic violation); Augustine v. Interlaken, 68 A.D.2d 705, 711-12, 418 N.Y.S.2d 683, 686-87 
(1979) (same). See generally Note, Admissibility in Evidence in a Civil Action of Party’s Conviction of 
Traffic Infraction, 35 Cornell L.Q. 872, 872 (1950) (majority of American courts hold conviction in 
traffic court inadmissible in civil action against defendant); Note, The Expanding Collateral Estoppel 
Doctrine and Convictions for Traffic Offenses, 53 Or. L. Rev. 94, 98-99 (1973) (traffic proceedings infor
mal; convictions should not be given collateral estoppel effect against defendant in civil action) [herein
after Note, Expanding Collateral Estoppel Doctrine}.

118. This lack of reliability stems from more than a defendant’s limited incentive. Traffic offenses 
and other minor charges often are tried in courts of limited jurisdiction where they may be “treated in a 
perfunctory manner by both the court and the defendant and (may be] characterized by expediency. 
Procedural errors and omissions often are ignored by the court because of the ostensibly minor penalty 
at issue.” Note, Expanding Collateral Estoppel Doctrine, supra note 117, at 98 (footnote omitted).

119. 53 N.Y.2d 285, 423 N.E.2d 807, 441 N.Y.S.2d 49 (1981).

B. TRIALS INVOLVING “MINOR” CHARGES: A SPECIAL PROBLEM AREA

As courts and commentators have recognized, defendants facing criminal 
charges carrying relatively minor penalties may have less incentive to litigate 
than defendants facing severe penalties.116 Thus, courts typically have denied 
collateral estoppel effect to convictions arising from traffic court.117 The ration
ale for this minor offense exception is clear: such determinations are not suffi
ciently reliable to justify preclusion.118 119

Gilberg v. Barbieri'™ presents the most recent example of this reasoning. 
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Plaintiff, an attorney, and defendant, a hostile witness the plaintiff was exam
ining before trial, had engaged in a fracas.120 Plaintiff filed charges, precipitat
ing a non-jury trial in a city court at which defendant was convicted of 
“harassment,” a petty offense.121 The day after the trial, plaintiff commenced a 
civil action for assault seeking $250,000 in damages.122 Relying upon collateral 
estoppel, the trial court granted plaintiff’s motion for summary judgment as to 
liability.123 The intermediate appellate court affirmed.124

120. Id. at 289, 423 N.E.2d at 807, 441 N.Y.S.2d at 49-50.
121. Id., 423 N.E.2d at 807-08, 441 N.Y.S.2d at 50.
122. Id. at 290, 423 N.E.2d at 808, 441 N.Y.S.2d at 50.
123. Id.
124. Id.
125. Id', see note 141 infra (discussing division of court).
126. Violators of the harassment statute are subject to a 15-day jail term. N.Y. Penal Law 

§70.15(4) (McKinney 1975). In reality, however, a court rarely orders incarceration based upon an 
offense not even rising to the level of a misdemeanor. For example, in Gilberg the court informed the 
defendant that he was found guilty of a violation, not a crime, and sentenced the defendant to a condi
tional discharge. 53 N.Y.2d at 289-90, 423 N.E.2d at 808, 441 N.Y.S.2d at 50.

127. Id. at 293, 423 N.E.2d at 810, 441 N.Y.S.2d at 52.
128. Id. at 292-93, 423 N.E.2d at 809-10, 441 N.Y.S.2d at 51-52.
129. Vestal & Coughenour, supra note 116, at 688.
130. See N.Y. Penal Law § 175.40 (McKinney 1975) (public servant’s issuance of false certificate 

elevated from misdemeanor to felony).
131. For example, in New York a person who “steals property" is guilty of petit larceny, a misde

meanor. N.Y. Penal Law § 155.25 (McKinney 1975). This same offense, however, constitutes a felony 
if, inter alia, the value of the property stolen exceeds $250, or the property consists of a public record,

A divided New York Court of Appeals reversed,125 stressing the relative 
insignificance of the charge in the prior action.126 The court concluded that the 
defendant had little incentive to litigate fully, and that it therefore would be 
unfair to preclude him from defending against the civil complaint.127 In es
sence, the prior determinations bore no assurance of reliability:

The City Court action was a relatively minor one. Although nomi
nally a criminal trial, the defendant was not actually charged with 
committing a crime, which by definition includes only felonies and 
misdemeanors .... [PJetty infractions below the grade of misde
meanor are, like traffic offenses, more accurately described as “non
criminal offenses” .... [The defendant could not reasonably] be 
expected to defend with . . . vigor. The brisk, often informal, way in 
which these matters must be tried, as well as the relative insignifi
cance of the outcome, afford the party neither opportunity nor incen
tive to litigate thoroughly or as thoroughly as he might if more were 
at stake.128

The scope of this minor offense exception, however, is unsettled. Professors 
Vestal and Coughenour have argued that “criminal prosecutions for anything 
less than a felony should probably not have preclusive effect.”129 Although this 
dichotomy between felonies and non-felonies provides a convenient test, it 
makes little sense. First, felonies and misdemeanors do not differ intrinsically; 
the dividing line may vary both by jurisdiction and within particular jurisdic
tions over time.130 Indeed, the dividing line with regard to similar misconduct 
may depend simply upon the dollar magnitude of the offense or the presence 
of aggravating circumstances.131 Second, the prosecution’s rigorous burden of
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proof, a crucial guarantor of reliability, is the same in felony and misdemeanor 
cases.132 Third, a realistic threat of social stigma and incarceration, however 
brief, should provide defendants facing more serious misdemeanor charges 
with at least as great an incentive to litigate as in civil suits.133

secret scientific material, or credit card. Id. § 155.30. Similarly, a person who “swears falsely” commits 
a misdemeanor, perjury in the third degree. Id. § 210.05. If his false statement, however, is “made in a 
subscribed written instrument for which an oath is required by law . . . with intent to mislead a public 
servant” and is "material," he commits ti felony, perjury in the second degree. Id. § 210.10. In each 
pair of examples, the difference between felony and misdemeanor is more one of degree than of kind.

132. See In re Winship, 397 U.S. 358, 361-64 (1976) (standard of guilt beyond reasonable doubt, 
prime instrument for reducing risk of erroneous convictions, constitutionally required in criminal 
cases).

133. As the Supreme Court has noted, “the prospect of imprisonment for however short a time will 
seldom be viewed by the accused as a trivial or ‘petty’ matter, and may well result in quite serious 
repercussions affecting his career and reputation.” Baldwin v. New York, 399 U.S. 66, 73 (1970). In
deed, the felony-misdemeanor distinction fails to recognize that collateral estoppel principles developed 
largely in the context of successive civil proceedings, which generally involve lower stakes than misde
meanor prosecutions. As long as misdemeanor charges provide as great an incentive to litigate as a 
typical civil suit, the possibility that they may not generate the even higher level of incentive generated 
by felony charges should not prevent the application of collateral estoppel.

If a defendant eschews a plea, which holds out the promise of a lenient sentence, he probably will not 
present a perfunctory defense even in a misdemeanor case. For example, in Palma v. Powers, 295 F. 
Supp. 924 (N.D. Ill. 1969), the court recognized that a defendant who received only a $50 fine after 
being convicted of misdemeanor charges at trial must nevertheless have litigated vigorously: “drawing 
a distinction between major and minor criminal matters misses the point. The critical consideration is 
whether the litigant had an incentive and an opportunity to litigate the issue fully in the previous 
proceeding.” Id. at 938.

134. 583 P.2d 188 (Alaska 1978).
135. Instead, the court adopted a “serious offense” test to determine which criminal convictions 

should provide the basis for collateral estoppel. Id. at 191-92.
136. As a first-time offender, the defendant could have received up to one year in prison and a $1,000 

fine. Id. at 192.
137. Id. at 190.
138. Id. at 193.
139. Id. at 192. Displaying commendable realism, the court left open the possibility “that in a par

ticular offense, although technically subject to incarceration, the likelihood of such punishment is so 
remote as not to justify its being considered a serious offense for this purpose.” Id. at 192 n.17.

140. Id. at 192. The court went beyond the question of incentive and stressed the procedural protec
tions available even to misdemeanor defendants:

There may be some justification for regarding the conviction differently in jurisdictions which 
do not insure rights to jury trial and to counsel for misdemeanor prosecutions, but a defendant 
in Alaska is entitled to those rights. Under analogous situations, holdings of a court in prior 
civil litigation are regarded as conclusive under the doctrine of collateral estoppel. Consider
ing the protections of the defendant and the higher burden placed on the prosecution, there 
would appear to be even more reason for accepting the results of a criminal conviction.

In Scott v. Robertson,134 the Alaska Supreme Court implicitly rejected the 
notion that only felony prosecutions should provide the basis for collateral 
estoppel.135 One of the plaintiffs in this negligence suit had been convicted by a 
jury of drunk driving, a misdemeanor charge.136 The trial court ruled that this 
conviction constituted admissible evidence of negligence.137 On appeal, the 
supreme court upheld the admissibility of the conviction, and went one step 
further, finding it conclusive as to all facts necessarily determined in the prior 
conviction.138 Significantly, the court concluded that “any offense punishable 
by imprisonment should be considered to be a serious offense,” and thus a 
proper predicate for collateral estoppel.139 In directing attention toward a de
fendant's actual incentive to litigate and away from arbitrary distinctions be
tween felonies and misdemeanors,140 the Scott court’s “serious offense” 
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standard comports with the concerns expressed in Gilberg In addition, it 
presents more realistic guidance than the rigid felony-misdemeanor test 
Professors Vestal and Coughenour suggest.141 142 Thus, if an individual faces a 
realistic threat of imprisonment following trial,143 a court should apply collat
eral estoppel to issues subsequently raised in a civil action.

Id. at 193 (footnotes omitted).
141. Three of the seven members of the New York Court of Appeals dissented in Gilberg. The 

dissenters did not quarrel with the general principles the majority expounded, but interpreted the rec
ord differently. They concluded that the defendant’s incentive to litigate and the procedural protections 
accorded him in the city court action were more than sufficient to justify applying collateral estoppel in 
the subsequent civil action. 53 N.Y.2d at 294-305, 423 N.E.2d at 810-16, 441 N.Y.S.2d at 52-58 (Meyer, 
J., with Cooke, C.J. & Jasen, J., dissenting). Viewed from a different perspective, in Gilberg the New 
York Court of Appeals came within one vote of giving preclusive effect to a conviction for a petty 
infraction that hardly could be viewed as a criminal offense. Id. at 292-93, 423 N.E.2d at 809-10, 441 
N.Y.S.2d at 51-52. Accordingly, Gilberg, like Scott, confirms that the emerging area of controversy 
involves the line between misdemeanors and other, even less serious offenses, rather than the felony
misdemeanor distinction Professor Vestal has suggested.

142. See generally Vestal & Coughenour, supra note 116, at 688.
143. As discussed earlier, a corporate defendant fears damage to its business reputation, not incarcer

ation. See note 115 supra and accompanying text (discussing damage to corporation’s reputation). 
Professor Vestal’s rigid felony-misdemeanor distinction is equally unpersuasive here. Customers of a 
convicted corporation probably will not distinguish sharply between felony and misdemeanor convic
tions when deciding whether to maintain a business relationship.

144. See Alschuler, The Prosecutor’s Role in Plea Bargaining, 36 U. Chi. L. Rev. 50, 85-105 (1968) 
(discussing prosecutorial practice of overcharging to encourage guilty pleas); McCoy & Mirra, Plea 
Bargaining as Due Process in Determining Guilt, 32 Stan. L. Rev. 887, 896-97 (1980) (same).

145. See Note. Guilty Plea Bargaining: Compromises by Prosecutors to Secure Guilty Pleas, 112 U. Pa. 
L. Rev. 865, 866 (1964) (discussing use of sentence recommendation to encourage guilty pleas).

146. See Baker, The Prosecutor-Initiation of Prosecution, 23 J. Crim. L. Criminology & Police 
Sci. 770, 788-89 (1933) (discussing grants of immunity made in exchange for guilty pleas and testi
mony); Note, supra note 145, at 866 n.7, 879 (same).

147. For example, in United States v. Wiley, 184 F. Supp. 679 (N.D. Ill. 1960), the court outlined, 
and candidly defended, the rehabilitation and judicial economy rationales:

Besides the need for exchanging some degree of leniency in return for a plea of guilty be
cause ... of our overwhelming volume of criminal cases, I should also like to point out as 

III. Collateral Estoppel Stemming from Convictions Based on 
Guilty Pleas

The trend toward wider application of collateral estoppel reaches the intel
lectual breaking point when courts extend it to convictions based upon guilty 
pleas. Pleas do not provide a reliable basis for collateral estoppel in subse
quent civil suits because defendants may plead guilty for reasons unrelated to 
guilt. To the extent that such convictions do not stem from a rigorous fact- 
finding process, the determinations made are not as reliable as those made at a 
trial.

First, defendants may plead guilty in response to several institutional fac
tors. In return for a guilty plea, the prosecution may agree to reduce a charge, 
drop other pending or potential charges,144 make concessions regarding sen
tencing recommendations,145 or grant immunity from prosecution in other 
cases.146 Judges, who consider a plea a first step on the road to rehabilitation 
and a means of conserving judicial time and state expense, may reward with 
lenient sentences those defendants who plead.147 Thus, an innocent defendant 
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may rationally succumb to the lure of a lenient sentence148 and plead guilty.149 
In addition, “because of the complexity of the criminal law, [some defendants 
might] erroneously conclude that they have committed the crime charged,” 
and thus plead.150 Furthermore, a defendant may plead in order to avoid the 
trauma of reliving the alleged crime.

an additional reason, the great saving of expense and time to the government that is possible 
and that is achieved by properly inducing defendants to plead guilty.

Finally, there is one more reason for affording some degree of leniency in exchange for a 
plea of guilty. One of the principal considerations in the imposition of a criminal sentence is 
reformation. Where, as here, the defendant first pleads guilty and then, with the permission of 
the Court, withdraws his plea of guilty, enters a plea of not guilty and exercises his constitu
tional right to trial despite the fact that the evidence of his guilt is overwhelming, 1 find it 
difficult to believe that the defendant is actually repentant and seriously concerned with reha
bilitation which is generally true when a defendant pleads guilty.

For these reasons, I believe, and it is generally accepted by trial judges throughout the 
United States, that it is entirely proper and logical to grant some defendants some degree of 
leniency in exchange for pleas of guilty.

Id at 685.
The views of the judge in Wiley are not unusual. Two-thirds of the federal district judges who re

sponded to a survey stated that consideration of whether the defendant had pleaded guilty was accepted 
practice in assessing an appropriate sentence. Note, The Influence of the Defendant’s Plea on Judicial 
Determination of Sentence. 66 Yale L.J. 204, 206 (1956). The Supreme Court has expressly adopted 
the view that plea bargaining facilitates rehabilitation. See Santobello v. New York, 404 U.S. 257, 261 
(1971) (“[djisposition of charges after plea discussions ... by shortening the time between charge and 
disposition . . . enhances whatever may be the rehabilitation prospects of the guilty when they are 
ultimately imprisoned”). For a good general discussion, with examples, of the crucial role trial judges 
can play in inducing guilty pleas, see Alschuler, The Trial Judge’s Role in Plea Bargaining (pt. I), 76 
Colum. L. Rev. 1059 (1976).

148. In a variation on the lenient sentence theme, a defendant may plead to gain acceptance to a 
rehabilitation program. See United States v. Casscles, 494 F.2d 397, 398 (2d Cir. 1974) (defendant 
pleads to gain entry into program conducted by Narcotic Addiction Control Commission).

149. See McCoy & Mirra, supra note 144, at 894 (though innocent defendant may attempt vindica
tion at trial, “most defendants care little about foolhardy gestures and presumably would choose the 
course of action, even if it means pleading guilty, that keeps their penalty to a minimum”).

At first blush, an innocent defendant’s willingness to plead to obtain a lenient sentence seems incon
sistent with the thesis that criminal trials produce reliable results: if this thesis is accurate, a truly inno
cent defendant seemingly would have nothing to fear. A defendant’s willingness to plead, however, 
will depend more on his subjective assessment of his chances of acquittal than on an objective and 
detached analysis. If wrongfully charged with a crime, a defendant reasonably may doubt the likeli
hood of vindication at trial. Moreover, even if the odds favor vindication, he may see little reason to 
“roll the dice” and risk a long prison sentence when a plea provides the hope of leniency.

150. Barkai, supra note 78, at 96. Professor Barkai has concluded:

A defendant who pleads guilty because of an erroneous conclusion regarding his guilt may do 
so because of one or more reasons: (1) confusion as to his prior actions, (2) failure to under
stand that criminal liability requires both an act (or omission) and intent, (3) inability to 
understand that both the act and intent must be considered criminal, (4) failure to understand 
that there is no crime unless the act and intent concur, (5) failure to realize in a particular 
circumstance that transferred intent may not be applicable, and (6) failure to recognize other 
appropriate defenses.

Id (footnotes omitted).
As discussed in greater detail at notes 167-68 infra and accompanying text, a guilty plea effectively 

eliminates not only the protections of trial, but also those of appellate review. As a result, a defendant 
who pleads guilty because he misunderstands the law may never learn, or may learn too late, of his 
mistake. In contrast, a defendant who proceeds to trial despite a mistaken belief in his own guilt bene
fits from protections that should help to prevent an unjust conviction. In his rulings and charge to the 
jury, the trial judge should state the law correctly; if he does not, an appellate court can cure the error.

Second, some defendants may plead to avoid a trial’s collateral conse
quences. A defendant may fear the disclosure of business secrets or other con
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fidences at trial.151 In addition, he may fear that a trial will alert and 
encourage private plaintiffs to bring suits based upon the same alleged wrong
doing.152 Moreover, trial preparation may monopolize a defendant’s time and 
attention, and yet offer no assurance of success. A guilty plea, in contrast, may 
allow a defendant to end a harrowing experience and turn his attention to 
other matters as rapidly as possible.

Third, a defendant may plead guilty for emotional or psychological reasons. 
A defendant unfamiliar with the criminal justice system may fear the coercive 
power of the government; one with a prior criminal record may doubt his 
chances of success at trial.153 The prospect of the witness stand and intensive 
cross-examination may loom as particularly threatening or embarrassing.154 A 
defendant also may plead out of concern for members of his family. For ex
ample, one spouse may plead if the prosecution agrees to drop related charges 
against the other.155

Although participants in the criminal justice system should help to ensure 
that a defendant does not succumb to these pressures to plead, in practice they 
may provide little assistance. Ideally, every prosecuting attorney should seek 
the impartial administration of justice rather than the accumulation of convic
tions.156 If a defendant plans to plead guilty, however, it seems unreasonable

151. Assume, for example, that federal authorities indict an oil company under the Foreign Corrupt 
Practices Act of 1977 for bribing officials of a foreign government. The corporation may consider the 
payments compensation for legitimate services, not bribes intended to influence government policy. To 
vindicate itself at trial, however, the corporation may need to reveal in court, and thus to its competi
tors, the nature and range of its foreign activities, and the identity of its foreign agents. Under these 
circumstances, the corporation reasonably may prefer to plead guilty and pay a fine rather than to 
eviscerate its operations and embarrass its foreign agents.

152. Assume, for example, that a corporation selling “deferred delivery contracts," which do not 
obligate the seller to deliver the physical commodity to the prospective buyer, is indicted by federal 
authorities for allegedly selling illegal commodity options. Purchasers might have no reason until 
sometime well in the future to question the seller’s willingness to honor its contracts because these 
contracts often have long-term maturities. A trial, however, might spur investors whose contracts have 
been dishonored to come forward to testify, and thus generate adverse publicity and engender doubt 
among those holding unmatured contracts. By pleading guilty, however, the corporation can limit 
publicity, and gain time to redraft or renegotiate unmatured contracts to comply with applicable law.

153. See Morgan v. State, 287 A.2d 592, 603 (Me. 1972) (factual inquiry into whether defendant 
committed crimes charged serves to counter possibility that defendant might plead because of despair 
in the face of government’s overwhelming power and belief that resistance would be futile).

154. Few defendants realistically can hope for acquittal unless they take the witness stand in their 
defense. Yet a defendant who takes the stand unavoidably places his credibility squarely at issue. 
Thus, during cross-examination, the prosecution legitimately can explore embarrassing areas it could 
not approach during its case in chief. Through a guilty plea, the defendant can keep his skeletons in the 
closet and outside the public domain.

155. See, e.g., Plunkett v. Commissioner, 465 F.2d 299, 302 (7th Cir. 1972) (husband pleads guilty to 
income tax evasion with understanding that government will dismiss identical charges against wife); 
Cortez v. United States, 337 F.2d 699, 702 (9th Cir. 1964) (husband pleads guilty to two offenses with 
understanding that pregnant wife can plead to lesser charge), cert, denied, 381 U.S. 953 (1965); Kent v. 
United States, 272 F.2d 795, 798 (1st Cir. 1959) (defendant pleads to save fiancee from indictment as 
accessory; court “not prepared to say that it can be coercion to inform a defendant that someone close 
to him who is guilty of a crime will be brought to book if he does not plead”).

156. See Berger v. United States, 295 U.S. 78, 88 (1935) (U.S. attorney is representative not of ordi
nary party to controversy but of sovereign whose obligation is to govern impartially and whose interest 
in criminal prosecution is not to win but to see that justice is done). Mr. Justice Douglas aptly con
cluded that “[t]he function of the prosecutor under the Federal Constitution is not to tack as many skins 
of victims as possible to the wall. His function is to vindicate the right of people as expressed in the 
laws and give those accused of crime a fair trial.” Donnelly v. DeChristoforo, 416 U.S. 637, 648-49 
(1974) (Douglas, J. dissenting). 
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to expect a prosecutor, who has already considered the evidence sufficient to 
warrant indictment, to inquire further into the validity of the plea.157

The defense attorney theoretically should provide an uncompromising bul
wark against pressures to plead, but economic realities may produce other 
pressures. A criminal trial can generate enormous legal fees. Defense attor
neys may seek assurance of payment and demand their fees in advance.158 
Thus a defendant may face prohibitive initial expenses that make a plea ap
pear attractive. Defense attorneys, moreover, may have economic incentives 
to encourage pleas. A criminal trial can monopolize a defense attorney’s time 
and foreclose other lucrative opportunities.159 Therefore, unless the defendant 
is willing and able to incur substantial expense, even a zealous defense attor
ney may be tempted subtly by the financial advantages of a quick plea.160

In theory, the trial judge should provide the final impenetrable defense 
against these pressures to plead. Rule 11(f) of the Federal Rules of Criminal 
Procedure, for example, provides that a court “should not enter a judgment 
upon [a guilty] plea without making such inquiry as shall satisfy it that there is 
a factual basis for the plea.”161 Many states impose similar requirements.162 In

157. A prosecutor typically has strong incentive to prod a defendant into pleading:
Because a prosecutor’s office is usually unable to try more than a modest fraction of its cases, 
guilty pleas from most defendants are imperative to render the caseload manageable. The 
more difficult or costly a conviction at trial would be. the more economically efficient a guilty 
plea becomes. Political and professional pressures on a prosecutor to sustain a high convic
tion rate make guilty pleas more valuable still.

McCoy & Mirra, supra note 144, at 894-95 (footnotes omitted).
158. A defense attorney who does not obtain his fee in advance courts financial disaster. First, a 

client in prison will be neither eager to pay nor easy to pursue. Second, once retained counsel formally 
has appeared, a court generally will not allow him to withdraw until it has entered judgment; some 
courts extend this obligation through the appeal stage. See 2d Cir. R. § 4(b)(a) (“when a defendant 
convicted following trial wishes to appeal, trial counsel, whether retained or appointed by the district 
court, is responsible for representing him until relieved by the Court of Appeals”).

159. See Arenella, Reforming the Federal Grand Jury and the State Preliminary Hearing to Prevent 
Conviction without Adjudication, 78 Mich. L. Rev. 463, 509 (1980) (economics of private practice and 
limited resources of public defender agencies require defense attorneys to handle high volume of cases; 
plea-bargaining makes volume possible). Economic pressures contributing to assembly line representa
tion may prove particularly acute in misdemeanor cases:

Attorneys who represent misdemeanants have far more clients, and consequently must spend 
less time per client, than those who represent felons. A high client-attorney ratio is the rule 
for both tne public defender and the private attorney. The economics of the system demands 
this higher ratio to obtain more representation in dollar terms from the salaried public de
fender. Private attorneys also find that the high ratio enables them to run supermarket style 
law offices—high volume, quick turnover, and low margin. Lawyers hardly spend the time to 
learn their clients’ names, much less discuss constitutional rights and defenses.

Barkai, supra note 78, at 108 (footnotes omitted).
160. Economic pressures favoring pleas may be supplemented by powerful institutional incentives: 

A defense attorney might also consider how an adversarial stance in one case may affect 
future clients. Theoretically, the defense lawyer has an adversarial relationship with the pros
ecutor. In practice, the defense lawyer “may feel constrained to go along with the system 
because of potential retaliation should accepted norms be breached.” Uncooperative defense 
attorneys who file too many suppression motions may find the prosecutor unwilling to offer 
attractive bargains or informal discovery privileges in future cases. Conversely, defense coun
sel who do not insist on time-consuming legal technicalities may be rewarded for their 
cooperation.

Arenella, supra note 159, at 509-10 (footnotes omitted).
161. Fed. R. Crim. P. 11(f).
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addition, a trial judge can scrutinize a defendant’s allocution to assess its can
dor and truthfulness. Indeed, several courts that recently applied collateral 
estoppel based on guilty pleas relied on the defendant’s statements during his 
allocution.163

The protections of judicial scrutiny, however, fall far short of those accorded 
at trial. A defendant’s allocution typically is brief, perfunctory, and well re
hearsed.164 In addition, a trial judge commonly lacks the time and resources to 
verify independently the factual basis for a plea.165 Moreover, if neither the 
prosecution nor the defense objects to the defendant’s plea, few judges will 
probe further.166

Furthermore, a guilty plea substantially limits appellate review,167 a crucial 
guarantor of reliability. This limited review may trigger two important conse
quences. First, a judge who expects a plea effectively to eliminate further in
quiry may be less protective of a defendant’s rights than one who knows his 
rulings may be reviewed immediately on appeal. Second, judicial errors in 
plea evaluation and acceptance may go uncorrected.168

162. See generally Barkai, supra note 78, at 89 n.6 (listing at least half the states as “currently em
ploying some form of factual basis requirement” by statute or case law).

163. See Ivers v. United States, 581 F.2d 1362, 1366-67 (9th Cir. 1978) (court quotes portions of 
defendant’s allocution that apparently demonstrate willfulness and specific intent); Mayberry v. 
Somner, 480 F. Supp. 833, 839-40 (E D. Pa. 1979) (court quotes portions of defendant’s allocution that 
apparently demonstrate plea’s validity).

164. Once a defendant decides, for whatever reasons, that a plea serves his best interests, he concom
itantly acquires a stake in having the trial judge accept the plea. At a minimum, a “plea must, of 
course, be voluntary and knowing and if it was induced by promises, the essence of those promises must 
in some way be made known.” Santobello v. New York, 404 U.S. 257, 261-62 (1971); cf. Fed. R. Crim. 
P. 11(d) (“the plea [must be] voluntary and not the result of force or threats or of promises apart from a 
plea agreement”). To meet this test, a defense attorney and his client generally will rehearse time-tested 
responses that necessarily do not ring with spontaneity and candor. If the attorney capably has pre
pared the defendant, the defendant should be able to anticipate the substance, and perhaps even the 
sequence, of the judge’s questions. He also should be familiar with whatever “buzzwords” will allay 
reservations the judge might have.

165. See Finkelstein, A Statistical Analysis of Guilty Plea Practices in the Federal Courts, 89 Harv. L. 
Rev. 293, 310 (1975) (“judge’s view of a guilty plea case may be more dispassionate [than prosecutor’s], 
but it depends on a relatively brief and one-sided review of the prosecutor’s evidence”).

166. In fact, institutional pressures may leave a judge only too eager to accept a plea: “The courts 
share the prosecutor’s reliance on a high proportion of guilty pleas to manage an otherwise impossible 
caseload. A judge’s worth is measured in part by the number of defendants she handles with limited 
resources.” McCoy & Mirra, supra note 144, at 895 (footnote omitted).

167. A guilty plea forecloses appellate review of alleged non-jurisdictional constitutional violations 
occuring before entry of the plea. Project, Eleventh Annual Review of Criminal Procedure: United States 
Supreme Court and Courts of Appeals 1980-81, 70 Geo. L.J. 365, 622 (1981). On direct appeal, a de
fendant may attack a conviction based on a guilty plea only on grounds of prosecutorial vindictiveness, 
double jeopardy, failure of jurisdiction, prosecutorial failure to charge an offense on the indictment, 
unconstitutionality of the statute under which he is charged, incompetency to plead, involuntariness of 
the plea, and violation of rule 11(f) of the Federal Rules of Criminal Procedure. Id. at 623-29.

168. Although defendants who plead ultimately can attack their convictions collaterally, they can 
raise even fewer issues via collateral attack than on direct appeal. See United States v. Timmreck, 441 
U.S. 780, 784 (1979) (federal prisoner may allege technical violations of rule 11 on direct appeal, but 
not on collateral attack); Toilet v. Henderson, 411 U.S. 258, 267 (1973) (in federal habeas corpus pro
ceeding, state prisoner can attack only nature of counsel’s advice to plead guilty and voluntariness of 
plea). Moreover, this indirect route to review is a poor substitute for direct appeal. First, because 
prisoners inundate courts with countless meritless writs, courts understandably are skeptical about col
lateral claims, particularly when first raised months or years after the conviction. Second, over time 
evidence and witnesses become increasingly difficult to assemble in support of even a worthy claim. 
Third, during direct appeal a defendant may be out on bail, and thus can freely meet with and assist his 
attorney; during collateral attack, however, the incarcerated defendant will generally find it difficult to
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In addition to the foregoing practical problems with the reliability of guilty 
pleas, analogies to other pre-trial dispositions also weigh against collateral es
toppel. For example, collateral estoppel applies only to issues that have been 
“actually litigated”;* 169 when a defendant pleads guilty, no issues are “actually 
litigated.” Thus, a plea is analogous to a civil “out-of-court” settlement, which 
does not receive collateral estoppel effect.170 Similarly, a plea resembles a con
sent decree; both are typically the product of negotiation, not litigation. Gen
erally, consent decrees do not provide a basis for collateral estoppel.171 Finally, 
guilty and nolo contendere pleas are similar; they typically subject a criminal 
defendant to the same sanctions. Nolo pleas, however, also generally fail to 
provide a basis for collateral estoppel.172 In summary, applying collateral es

obtain, compensate, and assist an attorney. In short, the chance of successful collateral attack is too 
remote to provide any assurance of correcting error.

169. See note 8 supra and accompanying text (discussing requirements for applying collateral estop
pel). Recently, the Fourth Circuit, in refusing to give collateral estoppel effect to a guilty plea, relied 
heavily on the rationale that the issues had not actually been litigated. See Prosise v. Haring, 667 F.2d 
1133, 1140-41 (4th Cir. 1981) (guilty plea in state criminal action does not have preclusive effect in 
subsequent § 1983 suit when issues involving exclusion of evidence on fourth amendment grounds not 
actually litigated in prior action).

170. Assume, for example, that a supermarket chain purchases from a single insurer identical fire 
insurance policies for all its stores. A fire damages the attic of one of the stores; the insurer claims that 
the policy implicitly excluded nonpublic areas from coverage and refuses to indemnify the insured. 
The insured then files suit, seeking $100,000 in damages. After deliberation, both sides independently 
wish to avoid the risk and expense of a trial and agree to settle the case for $50,000. If a similar dispute 
arose in the future, neither party reasonably could invoke collateral estoppel; the exclusion issue was 
not “actually litigated.”

Like an out-of-court settlement, a guilty plea is bom of negotiation and compromise rather than 
adversarial presentation to a neutral fact-finder. Like an out-of-court settlement, a plea effectively fore
closes appellate review. Again, like an out-of-court settlement, a plea may stem more from the prohibi
tive expense and risk of proceeding to trial than from an objective assessment of the merits of the 
contentions that would emerge at trial.

In federal court disposition of the pending suit is typically accomplished by voluntary dismissal pur
suant to rule 41(a) of the Federal Rules of Civil Procedure, by filing either a notice of dismissal before 
the other party has answered or moved for summary judgment, or by a stipulation of dismissal signed 
by all parties. Fed. R. Civ. P. 41(a). Unless otherwise stated in the notice of dismissal or stipulation, 
the dismissal is without prejudice. Id. Whether with or without prejudice, a voluntary dismissal gener
ally does not establish a basis for collateral estoppel. See Lawlor v. National Screen Serv., 349 U.S. 322, 
327 (1955) (without findings, judgment dismissing suit with prejudice does not bind parties on any issue 
in later suit); In re Piper Aircraft Distrib. Sys. Antitrust Litig., 551 F.2d 213, 219 (8th Cir. 1977) 
(“Neither res judicata nor collateral estoppel is traditionally applicable to a voluntary dismissal”).

171. See Lawlor v. National Screen Serv. Coro., 349 U.S. 322, 326 (1955) (no collateral estoppel by 
earlier consent decree because case never tried); United States v. International Bldg. Co., 345 U.S. 502, 
505-06 (1953) (consent decree proper basis for collateral estoppel only when court determined issue on 
merits). The Fifth Circuit has summarized the policy reasons for denying collateral estoppel effect to 
consent decrees:

[A]n appeal on the merits usually does not lie from it. The parties’ proposal does not reflect 
the considered judgment of a judicial officer: it has been forged by them alone as an adjust
ment of conflicting claims and is not a tempered determination of fact and law after the an- 
nealment of an adversary trial.

Kasper Wire Works, Inc. v. Leco Eng’r & Mach., Inc., 575 F.2d 530, 538 (5th Cir. 1978) (footnote 
omitted). In Kasper Wire Works, the court could as well have been speaking of guilty pleas: “an appeal 
on the merits usually does not lie” from a plea, nor does a plea arise from “a tempered determination of 
fact and law after the annealment of an adversary trial.”

172. See United States v. Dorman, 496 F.2d 438, 440 (4th Cir.) (nolo plea an admission of guilt, 
subjects defendant to same punishment as guilty plea; inadmissible against defendant in subsequent 
civil action), cert, denied, 419 U.S. 945 (1974); United States v. One Chevrolet Stylemaster Sedan, 91 F. 
Supp. 272, 275 (D. Colo. 1950) (nolo plea a confession only for purpose of criminal prosecution; not 
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toppel to convictions based upon guilty pleas runs directly counter to the effect 
courts give to other pretrial dispositions in both civil and criminal contexts.

Finally, applying collateral estoppel based upon guilty pleas threatens to 
convert application of the doctrine into little more than a game of chance. As 
discussed earlier,173 prosecutors typically will grant a defendant significant 
concessions to extract a guilty plea. The following hypotheticals illustrate how 
these negotiated arrangements can affect significantly, albeit inadvertently,174 
the contours of collateral estoppel.

binding on defendant in subsequent civil action); Caminetti v. Imperial Mut. Life Ins. Co., 59 Cal. App. 
2d 476, 490-91, 139 P.2d 681, 689 (1943) (same).

173. See notes 144-46 supra and accompanying text (discussing prosecutorial concessions to obtain 
pleas).

174. As discussed in notes 207-09 infra and accompanying text, a conscientious defense attorney will 
try to steer plea negotiations toward charges carrying the most limited civil consequences. A prosecut
ing attorney, however, probably will not distinguish sharply between identical or similar charges. If the 
defendant faces five mail fraud counts stemming from five separate mailings, for example, a prosecutor 
seeking a one-count plea probably will not care whether the first, third, or fifth mailing results in a 
conviction.

175. The victim, of course, would not be left without recourse. Under current law. in addition to 
proving his claim independently, the victim might invoke collateral estoppel as to issues other than 
direct liability. For example, if the defendant claims to be the painting’s true owner the victim might 
cite the defendant’s plea as an admission of non-ownership.

Assume a defendant faces a five-count mail fraud indictment, and that each 
count represents a mailing that allegedly defrauded one of five similarly situ
ated investors. Further, assume that the prosecution agrees to accept a plea to 
one count involving investor A. In a subsequent civil suit to recover monies 
involved in the fraud, investor A probably could invoke collateral estoppel to 
establish the defendant’s liability to him; investors B, C, D, and E, however, 
could not.

As a second example, assume that a defendant is charged with larceny stem
ming from the disappearance of a painting, and that he subsequently pleads 
guilty. In a subsequent civil action for conversion of the painting the victim 
probably could rely on collateral estoppel. Suppose, however, that the prose
cution, eager to induce a plea, permits the defendant to plead to attempted 
larceny. The victim probably could not rely upon the plea in a subsequent 
action for conversion because this charge implies an unsuccessful completion 
of the larceny.175

In each of these hypotheticals, the victims have suffered the same injury; in 
each, the perpetrators have committed the same acts. The civil consequences 
in each hypothetical, however, vary dramatically according to the vagaries of 
plea negotiations. Such inconsistent and arbitrary results—which flow logi
cally from the current majority rule—hardly inspire confidence in the judicial 
system.

Although the foregoing discussion may not discredit completely the use of 
collateral estoppel based upon guilty pleas, the problems examined raise com
pelling doubts about the reliability of such pleas. In contrast, the arguments 
supporting collateral estoppel based on pleas are far from compelling. Even 
when the circumstances surrounding the plea leave little doubt that the de
fendant has committed some criminal offense, in the absence of a trial the 
precise contours of the offense often will prove too obscure to justify applying 
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collateral estoppel.176 On the other hand, denying collateral estoppel effect 
may appear futile because the pressures leading to a plea also might compel a 
defendant to settle before trial any civil suit brought against him. For exam
ple, a criminal defendant who pleads guilty to prevent the disclosure of a per
sonal scandal also might wish to avoid a related civil trial. Nevertheless, a 
criminal defendant should have the opportunity to reassess his options when 
actually confronted with civil consequences.

Some courts that apply collateral estoppel based upon guilty pleas rely on 
the superficially appealing argument that such pleas are “voluntary.”177 This 
rationale unfortunately begs the question. Faced with the foregoing pressures 
and incentives to plead, an innocent defendant may rationally conclude that a 
plea is in his own best interests.178 The voluntariness of a plea, therefore, fails 
to ensure reliability179—the fundamental prerequisite for collateral

176. In a recent article Professor Vestal relegates a discussion of pleas to one paragraph, observing:
If the plea in the criminal action was guilty ... a conviction on that plea should be given 
preclusive effect, but the supposedly precluded party should be allowed to show relevant facts 
concerning the criminal prosecution. For example, if the guilty plea represented a desire on 
the part of the defendant to avoid the time and expense of a criminal defense because of ill 
health, the court should deny preclusive effect. In short, the convicted party should be given 
the opportunity to explain the circumstances surrounding a plea of guilty before preclusive 
effect is given to a conviction obtained on that plea.

Vestal, Issue Preclusion and Criminal Prosecution, 65 Iowa L. Rev. 281, 331-32 (1980) (footnotes omit
ted).

These conclusions suffer from several flaws. First, by treating pleas as little more than an after
thought, Professor Vestal incorrectly, albeit perhaps inadvertently, implies that they constitute a trivial 
proportion of all convictions. In fact, they now account for the overwhelming majority of all convic
tions, and thus merit far more than cursory examination. See note 78 supra (noting that 90 to 95% of all 
convictions result from guilty pleas).

Second, this “preclusion with an explanation” approach is intellectually analogous to being partially 
pregnant. A litigant is either “precluded” from relitigating disputed issues or he is not. Indeed, applica
tion of collateral estoppel is designed to prevent a litigant from being “allowed to show relevant facts 
concerning the criminal prosecution.” Id. at 332. Stated differently, this approach unavoidably seems 
to invite a partial retrial of the prior proceeding. Significantly, Professor Vestal does not indicate 
whether the convicted defendant’s explanation should be weighed by judge or jury, or when during the 
proceeding the decision to apply collateral estoppel should be made. In sum, although Professor Vestal 
implicitly acknowledges that pleas can be unreliable, his approach as currently formulated invites 
wholesale uncertainty.

177. See Plunkett v. Commissioner, 465 F.2d 299, 306 (7th Cir. 1972) (collateral estoppel applied in 
subsequent civil suit to plea made in criminal proceeding because plea voluntary); Alsco-Harvard 
Fraud Litigation, 523 F. Supp. 790, 801 (D.D.C. 1981) (defendants cannot expect court to look behind 
their convictions, especially when pleas made knowingly and voluntarily); cf. Meadows v. Evans, 550 
F.2d 345, 345 (5th Cir. 1977) (Goldberg, J., concurring in part and dissenting in part) (collateral estop
pel applied to determination in criminal proceedings that plea voluntary).

178. The Supreme Court, in fact, has sanctioned guilty pleas even from those defendants who con
tinue to proclaim their innocence. See North Carolina v. Alford, 400 U.S. 25, 37 (1970) (when defend
ant facing capital punishment upon conviction on first degree murder charge pleads guilty to second 
degree murder to limit maximum penalty to 30-year term, plea “quite reasonably]” although defendant 
unwilling to admit actual guilt). At least one district court explicitly has upheld the use of collateral 
estoppel based upon an “Alford plea.” See United States v. Krietemeyer, 506 F. Supp. 289, 292 (S.D. 
Ill. 1980) (guilty plea, although accompanied by defendant’s denial of criminal intent, sufficient to 
establish that defendant wittingly defrauded government).

Applying collateral estoppel to “Alford pleas” presents a particularly troubling situation. A defend
ant proffering an “Alford plea,” however, probably differs from other defendants who plead more in his 
level of candor than in his motivation. Like the defendant in Alford, many defendants plead to obtain a 
reduced sentence; most, however, probably do not publicize their motivations for fear of jeopardizing 
the negotiation and acceptance of their pleas.

179. The primary thesis of this section, that a plea does not provide an adequate basis for determin
ing actual guilt, finds support in a leading empirical study. See generally Finkelstein, A Statistical 
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estoppel.* 180

Analysis of Guilty Plea Practices in the Federal Courts, 89 Harv. L. Rev. 293 (1975). Based on statisti
cal analysis of plea practices in a number of federal courts over several years, Mr. Finkelstein concludes 
that one third to one half or more of those defendants who plead guilty could not be convicted if they 
had proceeded to trial. Id. at 308-09. Mr. Finkelstein observes that:

[T]he inducement of guilty pleas is not merely a way of shortening the criminal process. In
stead, pressures to plead guilty have been used to secure convictions that could not otherwise 
be obtained.

. . While our formal adversary system is hedged with protections proclaimed to be vital 
for the accused ... it appears that informal, and less visible, administrative practices have 
been used to induce convictions by “consent” in a significant number of cases in which the 
protections of the formal system would have precluded a condemnation.

Id at 309, 311.
Mr. Finkelstein’s conclusions do not apply directly to state practice. State results, however, should 

not differ significantly. Indeed, because crowded dockets probably present a more serious problem to 
many state courts, the percentage of defendants pleading who could not be convicted at trial is proba
bly greater still than in federal court.

180. Like any analysis intended to govern a broad range of circumstances, this section’s analysis 
encounters greatest resistance in extreme factual situations. Specifically, as the severity of the offense 
alleged and its concomitant punishment increase, the possibility of an unreliable guilty plea seems to 
decrease. For example, an innocent defendant probably will not plead guilty to first degree murder 
solely to avoid the expense and time of litigation or the trauma of a trial.

This apparent analytical infirmity, however, has minimal practical importance. First, a person 
charged with first degree murder, whether or not innocent, almost never will plead guilty to that charge. 
Rather, he will plead guilty only if the prosecution agrees to accept a plea to manslaughter, criminally 
negligent homicide, or some other charge carrying penalties acceptable when weighed against the in
convenience of a trial and the possibility of more severe punishment.

Second, offenses carrying the harshest penalties, such as murder, rape and armed robbery, infre
quently generate substantial civil litigation. Instead, offenses that generally do not result in long prison 
sentences, such as commercial bribery, securities manipulation, pollutant dumping, price fixing, crimi
nal products liability, and other deep-pocket crimes, generate the most substantial civil consequences. 
In sum, circumstances raising a reasonable inference of reliablility occur in only a miniscule percentage 
of pleas.

Even in the rare case in which a plea might seem reliable, a decision to deny collateral estoppel 
prejudices no one; at worst, a litigant who has invoked the doctrine still will have an independent 
opportunity to establish his contentions. This minor inconvenience to a few litigants is preferable to the 
substantial prejudice flowing to litigants precluded by unreliable pleas. Contrary to the opinion of some 
commentators, litigants have no constitutional, statutory, or historical right to capitalize on the 
doctrine.

181. The first Restatement of Judgments did not discuss the collateral estoppel effect of criminal 
determinations. See generally Restatement of Judgments scope note at 2 (1942). The new Restate
ment of Judgments opposes granting collateral estoppel effect to pleas. Restatement (Second) of 
Judgments § 133 comment b (Tent. Draft. No. 7, 1980). Its opposition, however, is so weak that its 
impact probably will prove limited.

The text of section 133 is more descriptive of current law than it is innovative. Subsection 1 permits 
the government to rely on a conviction in a subsequent civil suit, and subsection 2 provides that a third 
party also can rely on the conviction. Id. §§ 133(l)-(2). The text does not distinguish expressly, how
ever, between convictions by trial and those by plea See generally id.

The Restatement does not draw a distinction until Comment b, which provides: 

Of course, denying collateral estoppel effect to guilty pleas appears to pres
ent a troubling inconsistency: a defendant can be jailed one day due to his 
plea and yet the next day protest his innocence in the same courtroom in a 
related civil suit. This contradiction, however, stems from the exalted position 
plea bargaining currently occupies in the criminal justice system rather than 
from any infirmity in collateral estoppel analysis. In promoting plea bargain
ing, courts should not strain collateral estoppel principles by applying the doc
trine to unreliable determinations made under circumstances not involving 
“actual litigation” of the issues at stake.181
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IV. Problems of Proof and Persuasion

Whether to apply collateral estoppel is a question the court182 typically will 
determine long before trial.183 When used offensively, the doctrine generally 
will be raised through a summary judgment motion; when used defensively, 
through either a motion to dismiss or a summary judgment motion.

Actual adjudication. The rule of this Section presupposes that the issue in question was actu
ally litigated in the criminal prosecution. . . . Accordingly, the rule of this section does not 
apply where the criminal judgment was based on a plea al nolo contendere or a plea of guilty. 
A plea of nolo contendere by definition obviates actual adjudication and under prevailing 
interpretation is not an admission. A defendant who pleads guilty may be held to be estopped 
in subsequent civil litigation from contesting facts representing the elements of the offense. 
However, under the terms of this Restatement such an estoppel is not a matter of issue preclu
sion, because the issue has not actually been litigated, but is a matter of the law of evidence 
beyond the scope of this Restatement.

Id. § 133 comment b.
The Restatement's view that no issues have “actually been litigated” when a defendant pleads com

ports with the analysis presented in this article. Relegating a discussion of the effect of pleas to a 
comment, however, disregards the realities of criminal litigation. Because pleas account for approxi
mately ninety percent of all convictions, see note 78 supra (discussing prevalence of guilty pleas), the 
text of section 133 provides guidance in remarkably few cases.

Moreover, dismissing the effect of pleas as “a matter of the law of evidence beyond the scope of this 
Restatement” merely avoids the issue. Regardless of the drafters’ opinion, courts now routinely pre
clude litigants because of guilty pleas and expressly rely on collateral estoppel, not the law of evidence, 
to do so.

182. Juries never have to determine whether to apply collateral estoppel. The court disposes of any 
collateral estoppel motion before a jury is empaneled.

183. In general, it is in the interest of each party to a lawsuit to learn quickly whether the court will 
apply collateral estoppel. Because collateral estoppel can prove crucial in the litigated disposition or 
the settlement of a suit, parties invoking the doctrine generally do so before investing substantial time 
and money in the suit.

184. See Cerbone v. Westchester County, 508 F. Supp. 780, 785 (S.D.N.Y. 1981) (pendency of ap
peal does not deprive conviction of collateral estoppel effect); Nash v. Reedel, 86 F.R.D. 13, 15 (E.D. 
Pa. 1980) (same). This rule is consistent with general principles developed in the context of successive 
civil suits. See Nixon v. Richey, 513 F.2d 430, 438 n.75 (D.C. Cir. 1975) (per curiam) (federal and most 
state courts hold that unless appeal permits de novo review, pendency of appeal does not suspend final 
judgment for purposes of collateral estoppel). As a matter of discretion rather than necessity, a court 
can defer a collateral estoppel motion until the criminal appeal is decided. See Lomax v. Smith, 501 F. 
Supp. 119, 121 (E.D. Pa. 1980) (decision on collateral estoppel motion reserved until final decision upon 
appeal of conviction).

185. The likelihood of successful collateral attack is remote. See note 168 supra (discussing why 
collateral attack rarely succeeds). Thus, courts will not indefinitely defer decision on a collateral estop
pel motion pending the possibility of collateral attack.

186. Assume, for example, that in 1979 the courts of State Z convict X of sexual assault based upon 

The unsettled nature of particular criminal determinations may complicate 
the use of collateral estoppel. Because considerable time may lapse between a 
conviction and a final decision on appeal, a civil suit may reach the stage of a 
potentially dispositive collateral estoppel motion before the related conviction 
becomes final. Despite the possibility of reversal on appeal, however, courts 
generally have held that the pendency of an appeal does not prevent applica
tion of collateral estoppel.184 A fortiori, the mere possibility of collateral attack 
upon the conviction will not preclude collateral estoppel.185 A related problem 
arises when the applicable criminal law changes after the conviction, but 
before a collateral estoppel motion in the civil suit. Although the intervening 
change in law may not nullify the conviction, a civil court should deny collat
eral estoppel effect to any determinations that could not have been reached 
under the new law.186
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The party invoking collateral estoppel should bear the burden of persuasion, 
which encompasses proof of the determinations essential to the outcome of the 
criminal proceeding.187 Determining the findings essential to criminal cases 
may be easier than for civil cases because criminal offenses tend to be exclu
sively statutory.188 Nevertheless, such determinations can be difficult, if not 
impossible, to prove in some cases. Courts grappling with this problem should 
resolve lingering doubts against applying collateral estoppel because the doc
trine can affect dramatically the outcome of a civil suit, and because a litigant 
invoking the doctrine will still have an independent opportunity to establish 
his contentions.189

the uncorroborated testimony of Y, the victim. In 1980, the legislature of State Z revises the applicable 
criminal statute to require corroboration by a third party. In 1981, Y brings a civil suit and, relying on 
collateral estoppel, seeks summary judgment against X as to liability for assault and battery. The court 
should deny F’s motion and require Y to establish his claims independently because under the new law 
X could not have been convicted.

187. Although a criminal conviction by trial requires proof beyond a reasonable doubt, the party 
invoking collateral estoppel in a civil suit should not bear a higher burden of persuasion than a party 
bringing any other civil motion.

188. Many civil causes of action derive from the common law. In contrast, criminal offenses typically 
are codified in statutes that specify essential elements of the offense. Thus, criminal statutes generally 
present reasonably clear roadmaps for determining which issues were in controversy in the prior action.

189. See Chisholm v. Defense Logistics Agency, 655 F.2d 42, 49-50 (3d Cir. 1981) (collateral estop
pel inapplicable when court uninformed of specific acts that resulted in assault conviction); Kauffman 
v. Moss, 420 F.2d 1270, 1274 (3d Cir.) (“Reasonable doubt as to what was decided by a prior judgment 
should be resolved against using it as an estoppel”), cert, denied, 400 U.S. 846 (1970). Courts have 
shown commendable restraint by denying collateral estoppel when the facts apparently determined in 
the criminal action do not coincide precisely with those in dispute in the civil action. See, e.g., St. Paul 
Fire & Marine Ins. Co. v. Weiner, 606 F.2d 864, 868-69 (9th Cir. 1979) (convictions for securities fraud 
not preclusive in subsequent civil suit to determine whether defendants had committed fraud prior to 
conduct that resulted in convictions); Alsco-Harvard Fraud Litigation, 523 F. Supp. 790, 802-04 
(D.D.C. 1981) (government cannot use guilty plea to conspiracy count as catch-all for conclusively 
establishing specific manner by which conspiracy effectuated); (Craftsman Container Corp. v. Finkel
stein. 461 F. Supp. 245, 251 (E.D.N.Y. 1978) (conviction for embezzlement of corporate funds in five 
transactions not preclusive in subsequent civil suit to determine whether defendant liable for several 
hundred transactions); Portnoy v. Bucalo, 82 Misc. 2d 590, 592, 370 N.Y.S.2d 799, 800 (Sup. Ct. 1975) 
(conviction for harassment not preclusive in subsequent civil suit for assault and battery because un
clear whether conviction based on actual body contact, or mere attempt to inflict body contact).

190. Viewed from a different perspective, a litigant’s failure to present excerpts from important por
tions of the prior criminal proceeding may eviscerate an otherwise promising collateral estoppel mo
tion. For example, in Chisholm v. Defense Logistics Agency, 656 F.2d 42 (3d Cir. 1981), the court was 
unable to determine whether a particular issue actually had been litigated because the record in the 
civil case did not include the pleadings or transcript from the earlier criminal case. Id. at 50.

191. A criminal defendant’s actions during criminal proceedings speak more loudly than any of his 
subsequent words. For example, after the trial in McCord v. Bailey, 636 F.2d 606 (D.C. Cir. 1980), the 
convicted Watergate defendant claimed ineffective assistance of counsel and petitioned the trial court 
for a writ of error coram nobis. Id. at 608. The district court denied the petition, and the circuit court 

Resourceful attorneys can eliminate some doubts regarding the scope of the 
criminal proceeding by preparing artful motions. An attorney can illustrate 
the issues that were in controversy by attaching a copy of the indictment, the 
criminal statutes violated, selected portions of a trial transcript, and any writ
ten opinions or orders of the trial or appellate courts.190 A chart juxtaposing 
the charges in the indictment with the identical allegations in the civil com
plaint or answer can help to win a court’s attention. If the party against whom 
collateral estoppel is asserted falsely denies having litigated the issues in ques
tion, quotes from that party’s pretrial affidavits, trial testimony, or appellate 
briefs can provide compelling evidence in favor of collateral estoppel.191
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A party opposing application of collateral estoppel, however, cannot take 
solace in his adversary’s failure to depict graphically the contours of the prior 
criminal proceeding. In one recent civil securities case, the trial court, sua 
sponte, obtained the jury charge in the prior criminal trial.192 In another recent 
securities case, the SEC obtained summary judgment against two defendants 
previously convicted of fraud.193 In weighing the SEC’s motion, the trial court 
reviewed comments made by the criminal trial judge and testimony that a co
defendant had given both at the criminal trial and before a grand jury.194

affirmed the judgment of conviction. United States v. McCord, 509 F.2d 334, 351-53 (D.C. Cir. 1974) 
(en banc), cert, denied, 421 U.S. 930 (1975). Shortly thereafter, McCord sued his attorney Bailey, and 
his former law firm, claiming ineffective assistance of counsel. 636 F.2d at 608. The district court 
granted the defendants’ summary judgment motion based upon collateral estoppel. Id. In upholding 
the use of collateral estoppel the circuit court expressly pointed to McCord’s memorandum and brief in 
the criminal proceedings as proof that he had raised the identical claims in the earlier proceedings. Id 
at 610.

192. See generally SEC v. Control Metals Corp., No. 70-43-68 2-3 (S.D.N.Y. April 22, 1980) (copy 
on file at Georgetown Law Journal). In granting the SEC’s summary judgment motion for permanent 
injunctive relief against codefendant Seymour Pollack, the court relied on the jury charge in Pollack’s 
criminal trial. Id. at 3.

193. SEC v. Dimensional Entertainment Corp., 493 F. Supp. 1270, 1273 (S.D.N.Y. 1980).
194. Id. at 1274-75, 1280-83.
195 . 620 F.2d 23 (3d Cir. 1980).
196. Id. at 24.
197. Id 24 nn. 4 & 5.
198. Barrasso v. Commissioner, 37 T.C.M. 1783, 1795 (1978).
199. Id. at 1790-91.
200. Id. at 1791.
201. Id. at 1791 n.5.
202. Id. at 1793-95.
203 . 620 F.2d at 28 n.10.

As long as judges limit their scrutiny to the four corners of the criminal 
record, diligent probing cannot be faulted. Unfortunately, a recent case sug
gests that overly enthusiastic courts, in their eagerness to dissect the record, 
may risk creating one of their own. In DeCavalcante v. Commissioner,195 the 
IRS had assessed a tax deficiency for the years 1965 through 1969 against a 
person who earlier had pleaded guilty in a gambling case.196 The indictment in 
that case charged him with conspiracy to operate an illegal gambling enter
prise from January 1965 to December 1969.197 In a suit by the IRS to recover 
back taxes, the trial court upheld only the IRS’ tax assessment for one-half of 
1968 and all of 1969.198 The court held that the collateral estoppel effect of the 
guilty plea to conspiracy charges established only that the unlawful conduct 
occurred sometime during the four-year period, not necessarily during the en
tire period.199 In allowing this narrow application of collateral estoppel,200 
however, the court cited live testimony from the Justice Department attorney 
who had prepared DeCavalcante’s indictment, and had indicated in his testi
mony that the government had no evidence of gambling prior to mid-1968.201 
As a result, the court rejected assessments prior to mid-196 8.202 On appeal, the 
Third Circuit relied heavily on this live testimony in affirming the lower 
court’s use of collateral estoppel.203

The DeCavalcante court correctly denied collateral estoppel effect to deter
minations predating 1968, but for the wrong reasons. First, a guilty plea 
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should not provide the basis for collateral estoppel.204 Second, the hybrid De- 
Cavalcante approach, which claims to apply collateral estoppel, but examines 
new testimony to determine its contours,205 actually results in a partial retrial 
of the underlying issues. If one party is permitted to call a witness supposedly 
familiar with the prior criminal proceeding, any other party should be permit
ted to cross-examine him and to call witnesses of his own. A nominal collat
eral estoppel motion that degenerates into a memory contest offers no real 
advantage over a de novo trial, and risks creating a new record as courts and 
litigants grope months or years after the fact to reconstruct history. With the 
passage of time, even witnesses with retentive memories and unimpeachable 
integrity may provide testimony that varies strikingly with the actual events at 
the criminal trial. Therefore, the written record alone will produce more relia
ble results than the hybrid DeCavalcante approach. When the written record 
is clear, live testimony is unnecessary; when it is unclear, the court should re
ject collateral estoppel.

204. See notes 144-81 supra and accompanying text (providing reasons why guilty pleas should not 
provide basis for collateral estoppel).

205. The Third Circuit recently stated more forcefully its willingness to allow a de facto partial 
retrial of the criminal proceeding. See generally Chisholm v. Defense Logistics Agency, 656 F.2d 42, 46 
(3d Cir. 1981) (in civil agency proceeding, prior criminal conviction can be given collateral estoppel 
effect to establish alleged misconduct). In Chisholm, the court, remanding an administrative determina
tion, observed that if the agency relying on collateral estoppel otherwise could not establish what issues 
had been determined in the prior criminal proceeding, it “should be permitted to bring in extrinsic 
evidence so that a sufficient and adequate record of the proceeding may be developed .... This could 
include, for example, testimony about the earlier case by the magistrate, the court reporter, or wit
nesses.” Id. at 50.

This approach provides no advantage over a de novo trial. In addition, requiring magistrates, court 
reporters, and attorneys to appear in court to probe their memories wastes resources, particularly in this 
era of swollen court dockets. Finally, subjecting judges and magistrates to cross-examination concern
ing the scope of their prior rulings will not enhance the judiciary’s prestige.

206. If the defense attorney fails to warn his client about the possible application of collateral estop
pel, the trial judge typically will be the only participant in the criminal justice system able to fill the 
void. Although nothing prevents a trial judge from voluntarily educating the defendant concerning 
collateral estoppel, a recent federal circuit court decision holds that trial courts are not required to 
provide such information. See Gray v. United States, No. 80-5436 (6th Cir. July 16, 1981) (trial court 
not required to inform defendant proffering guilty pleas to tax evasion charges that he may be collater
ally estopped from contesting liability for civil fraud penalties; potential applicability of collateral es
toppel seen as collateral rather than direct consequence of plea), cert, denied, 50 U.S.L.W. 3547 (U.S. 
Jan. 11, 1982) (No. 81-615).

V. Effects of Collateral Estoppel on the Criminal Proceeding

The potential for related civil litigation can affect the conduct of both the 
prosecution and the defense, and arouse the curiosity or participation of indi
viduals who otherwise would play no role in the criminal proceeding. A con
scientious defense attorney should carefully assess the civil consequences of a 
conviction. At a minimum, he should warn his client about the possible appli
cation of collateral estoppel,206 although he need not confine himself to such a 
passive role. If courts continue erroneously to accord collateral estoppel effect 
to guilty pleas, artful plea negotiation can limit dramatically the defendant’s 
civil exposure. If the defendant learns before indictment that he is the subject 
of a criminal investigation, he might negotiate an information containing the 
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most innocuous allegations and necessitating the most innocuous allocution.207 
If an indictment already has issued, the defendant can steer plea negotiations 
toward counts involving the most limited civil consequences.208 Because a de
fense attorney may be most sensitive to civil consequences he anticipates con
fronting,209 the potential application of collateral estoppel may encourage a 
defendant to retain the same attorney for both criminal and civil proceedings. 
The attorney who handled the criminal proceeding, moreover, may enjoy a 
valuable headstart over anyone else in ascertaining what issues were actually 
determined.

In contrast, a prosecutor, as a public representative, theoretically should not 
consider the potential for private civil suits. The number and fervor of ag
grieved private parties, however, may subtly affect the exercise of prosecutorial 
discretion. For example, when possible charges involve deep-pocket offenses 
or offenses not mala in se, grave economic injury to a large group of potential 
beneficiaries of collateral estoppel might nudge a borderline case toward pros
ecution.210 Although a prosecutor might exercise his discretion to aid private

207. Assume, for example, that a number of airlines suddenly notice that avionics parts have disap
peared from their airport repair centers. They suspect theft and contact the local United States Attor
ney's Office, which traces some of the parts to supplier 5, a retail distributor. S purchased these parts at 
prices sufficiently low to wam him that they may have been stolen.

When S learns that the United States Attorney’s Office is investigating him, he consults his attorney, 
who finds overwhelming evidence of culpable knowledge by S. If .S’ waits for the investigation to run 
its course, he may be subject to a multi-count indictment; if he strikes an earlier deal, however, the 
government, eager to obtain a conviction without the time and expense of a further grand jury investi
gation and possible trial, may let him plead to only one count based upon a single shipment of parts 
ultimately traced to airline X. The allocution accompanying such a plea would not necessitate inculpa
tory admissions regarding shipments received from any other airline. Thus, although airline X might 
rely successfully on collateral estoppel against 6" in a suit for conversion, other airlines could not.

208. Assume, for example, that D is indicted for evasion of $250,000 in income taxes for 1978, and 
for failure to file a return for 1979. If D pleads guilty to the first count, the government can invoke 
collateral estoppel to recover the $250,000 in a subsequent civil action. If D pleads guilty to the second 
count, however, he still may contest the actual amount of his tax liability for 1979 in any subsequent 
civil suit.

209. In the short run, even a defense attorney who ignores his client’s possible civil exposure can 
appear heroic. Assume a fifteen-count federal indictment alleges various securities violations stemming 
from an entrepreneur’s attempt to “go public” with one of his companies. The government offers the 
defendant a plea to two counts of failing to register a security, but the defense attorney, a criminal law 
specialist retained specifically for this litigation, holds out for a superficially appealing one-count plea. 
The government ultimately agrees to accept a one-count plea to violating rule 10b-5 by issuing mislead
ing financial reports to the investing public.

The defendant gleefully accepts the offer, and the self-satisfied defense attorney, fee in hand, goes off 
to his next professional battle. The defendant’s glee, however, may prove short-lived. By pleading guilty 
to violating rule 10b-5, he becomes vulnerable to a private rule 10b-5 damage suit brought by an enor
mous class of defrauded investors.

Of course, a defense attorney who expects to play a role in his client’s future civil litigation will not 
invariably make the wisest collateral estoppel decisions. At the very least, however, he should be less 
tempted by the lure of a patchwork solution that will unravel at a crucial juncture in the civil 
proceedings.

210. For example, in 1978, the Commodities Futures Trading Commission (CFTC) promulgated a 
regulation to outlaw the sale of certain commodity options. See 17 C.F.R. § 32.11 (1981) (prohibiting 
execution of commodity options until promulgation of further rules). Thereafter, Congress enacted a 
statute having a similar effect. See 7 U.S.C. § 6c(c) (prohibiting offers, entries, or executions of com
modity option transactions until 30 days after CFTC documents its ability to regulate such transac
tions). The sale of these commodity options plainly is not malum in se\ a businessman may not know 
that it is illegal, and even if he does know, he may not fully grasp the contours of an “option” contract. 
It is not surprising, therefore, that federal prosecutors, deferring to administrative and civil actions, 
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litigants indirectly,* 211 he generally would not, however, provide direct assist
ance to the litigants.

tive sought few indictments under these new provisions. Were this illegal conduct to affect a wide 
range of the investing public, however, prosecutors might seek indictments more aggressively.

211. See notes 219-21 infra and accompanying text (discussing advantages civil litigants derive from 
criminal prosecutions).

212. See In re Teltronics, Ltd., 649 F.2d 1236, 1239 (7th Cir. 1981) (mail fraud conviction of princi
pal collaterally estops corporation from contesting existence of fraud).

213. See Note, The Conclusiveness of Criminal Judgments in Subsequent Civil Cases: An Expanding 
Role for Collateral Estoppel in Oregon, 11 Willamette L.J. 176, 190 & 91 n.68 (1975) (insurers increas
ingly may provide representation at criminal trials due to expanded role of collateral estoppel and 
resolution of fundamental civil liability issues in criminal trials).

214. The potential application of collateral estoppel may invite perjury. United States v. Frank, 494 
F.2d 145, 158 (2d Cir.), cert, denied, 419 U.S. 828 (1974). In Frank, several defendants claimed that the 
trial court had provided an inadequate "interest” charge regarding the credibility of a key government 
witness by failing to stress that a criminal conviction might allow the witness to rely on collateral 
estoppel in a civil suit against the defendants. Id. at 158-60. Affirming the defendants’ convictions, the 
Second Circuit acknowledged that the trend toward wider application of collateral estoppel “may sub
ject complaining witnesses in federal criminal trials to more severe attacks on credibility than would 
otherwise be the case. Arguably, and perhaps more seriously, it provides too tempting a reward for 
overstatement or even peijury.” Id. at 160. The court, however, also noted that:

It does not follow . . . that a judge must deliver a lecture on the law of issue preclusion in 
charging a jury with respect to the credibility of a complaining witness who has instituted a 
civil suit. A full statement of the conditions on the application of collateral estoppel and the 
limitations on its scope would be more likely to confuse than to enlighten. It would suffice to 
say that a conviction could operate to the advantage of the plaintiff in the civil suit, or, as 
counsel for [one of the defendants] requested, that the witness “stands to gain something in the 
event of the conviction in this case.”

Id.
The possibility that someone who stands to benefit from a conviction will commit peijury at a crimi

nal trial threatens to strike at the very integrity of criminal proceedings. Fortunately, however, the 
incidence of perjury induced by the possible benefits of collateral estoppel probably is quite limited. In 
the typical civil suit of X v. Y, each party may testify directly against the other. Although the conflict
ing testimony might affect the resolution of the lawsuit, there is no evidence that peijury occurs in a 
substantial number of lawsuits. When X testifies as a government witness at Ks criminal trial, how
ever, X generally has even less incentive to peijure himself than when he sues Y directly. Even if 4"s 
testimony aids the prosecution, it probably will require corroboration to surmount the hurdle of proof 
beyond a reasonable doubt. In addition, unless the offenses charged and the perjured testimony bear 
directly upon the perjurer’s entitlement to civil relief, he would have little incentive to risk a peijury 
indictment. Thus, although perjury can occur in any legal proceeding, it is more likely to occur when 
civil liability is at issue directly than when civil liability can only be affected indirectly through the use 
of collateral estoppel.

The possible application of collateral estoppel also may encourage non-par
ties to participate in a criminal proceeding. First, a potential defendant in a 
civil suit may be tempted to underwrite the expense of a criminal defendant’s 
trial. Because a corporation, for example, may be precluded based upon a 
criminal conviction of one of its representatives,212 it may want to aid an em
ployee charged with crimes stemming from acts within the scope of his em
ployment. An insurance company facing the ultimate liability in a civil suit 
similarly may wish to aid its insured.213 Second, a prospective plaintiff in a 
civil suit is more likely to come forward as a prosecution witness if he knows 
that a defendant’s conviction may facilitate his own recovery in a civil suit. 
The specter of numerous private plaintiffs queuing up to testify for the prose
cution may be viscerally unsavory, but it is not intellectually objectionable. As 
long as these witnesses testify truthfully,214 their testimony will further assure 
that any conviction obtained will be reliable. Moreover, if the possible applica
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tion of collateral estoppel facilitates reliable convictions, it should foster deter
rence, a principal goal of the criminal justice system.215

VI. The Effects on the Civil Proceeding

When a criminal conviction results before a private party even has contem
plated a civil suit against the criminal defendant,216 collateral estoppel will 
operate simply: the private plaintiff will invoke collateral estoppel in his sum
mary judgment motion as to all issues determined in the criminal proceeding. 
More typically, however, when civil proceedings are ongoing or under contem
plation during the criminal proceedings, the actual or prospective civil adver
saries may try to steer their confrontation toward the most advantageous time. 
A criminal defendant may seek to delay parallel civil proceedings for two rea
sons.217 First, civil discovery may force the defendant to provide incriminating 
information.218 Second, ongoing civil proceedings may distract the defendant 
from his criminal preparation. Moreover, a criminal defendant typically will 
have no incentive to rush to judgment because generally he also will be the 
defendant in any related civil suit.

The enticing possibility of collateral estoppel also may encourage private 
plaintiffs to delay, but more for reasons of strategy than necessity. A plaintiff 
usually has nothing to lose by awaiting the outcome of criminal proceedings.

215. Courts have widely recognized deterrence as a legitimate sentencing goal. See, e.g., United 
States v. Moore, 599 F.2d 310, 315 (9th Cir. 1979) (deterrence not inappropriate factor in sentencing), 
cert, denied. 444 U.S. 1024 (1980); McQuoid v. Smith, 556 F.2d 595, 597 (1st Cir. 1977) (deterrence as 
legitimate penological goal); United States v. Foss, 501 F.2d 522, 527-28 (1st Cir. 1974) (judge may 
consider deterrent effect when sentencing defendant).

216. This section examines offensive collateral estoppel by private plaintiffs against convicted de
fendants rather than defensive use to prevent convicted defendants from capitalizing upon their crimes. 
Defensive use of the doctrine engenders fewer interesting strategic variations and is somewhat less 
common because relatively few convicted defendants are sufficiently brazen to try to capitalize upon 
their crimes.

217. In addition to raising meritorious defenses, a civil defendant can delay in several ways: he can 
file frivolous motions, make burdensome discovery requests, or enter settlement negotiations in bad 
faith to lull his adversary into less actively prosecuting the civil suit.

218. Cf. Silver v. McCamey, 221 F.2d 873, 874-75 (D.C. Cir. 1955) (due process offended if accused 
subjected, without consent, to administrative hearing on serious criminal charge pending against him 
because necessary defense in administrative hearing may disclose evidence in advance of criminal trial 
that would prejudice criminal defense); United States v. Parrot, 248 F. Supp. 196, 202 (D.D.C. 1965) 
(government may not bring parallel civil proceeding and avail itself of civil discovery devices to obtain 
evidence for subsequent criminal prosecution); United States v. Guerrina, 112 F. Supp. 126, 129 (E.D. 
Pa. 1953) (criminal indictment dismissed when defendant’s consent to ostensibly “civil” audit used to 
further ongoing criminal investigation).

Even in a civil proceeding, an individual fearing criminal prosecution unquestionably can invoke his 
fifth amendment privilege against compelled self-incrimination. See, e.g., Kastigar v. United States, 
406 U.S 441, 444-45 (1972) (privilege can be asserted in any civil or criminal proceeding and protects 
against disclosures that witness reasonably believes could be used in criminal prosecution or could lead 
to other incriminating evidence); Spevack v. Klein, 385 U.S. 511, 516-18 (1967) (fifth amendment privi
lege extends to testimony in connection with disbarment proceeding); Murphy v. Waterfront Comm., 
378 U.S. 52, 94 (1964) (“privilege can be claimed in any proceeding, be it criminal or civil, administra
tive or judicial, investigatory or adjudicatory . . . and it protects any disclosures which the witness may 
reasonably apprehend could be used in a criminal prosecution or which could lead to other evidence 
that might be so used”). A civil litigant, however, could divulge potentially incriminating information 
despite the fifth amendment privilege. The litigant, for example, might underestimate the possibility 
that seemingly innocuous information could incriminate and therefore may fail to assert his fifth 
amendment rights. Second, even if the litigant correctly assesses the need to invoke the fifth amend
ment, he may accept the added risk of criminal exposure in order to avoid damage to his civil posture. 
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If a conviction results, he can invoke collateral estoppel; if it does not, he still 
can seek to prove his claims independently. In addition, regardless of their 
outcome, criminal proceedings provide civil plaintiffs with invaluable informa
tion. The government’s investigative resources are superior to,219 and more va
ried than, those available to private litigants.220 Thus, although the 
government cannot compel the defendant to provide incriminating testimonial 
evidence, it sometimes uncovers and introduces during a criminal prosecution 
information otherwise unavailable in civil litigation.221

219. Prosecutors often can spend thousands of dollars for complex investigations and, unlike private 
litigants, often can enlist the direct assistance and expertise of administrative agencies.

220. The grand jury, for example, is an extremely effective discovery tool unavailable to private 
litigants. The prosecutor also can have informants surreptitiously record their conversations with sub
jects of criminal investigations. United States v. White, 401 U.S. 745, 748-54 (1971) (no fourth amend
ment violation when accused talked to government agent wired for sound and resulting incriminating 
recording introduced into evidence).

221. If a criminal prosecution proceeds to a hearing or trial, the attorney for an actual or prospective 
civil plaintiff can monitor the proceedings, and thus profit handsomely from the government’s investi
gative expertise. In addition, the presence of plaintiff’s attorney may remind the criminal defendant of 
potential civil liability lurking on the horizon and thus encourage him to settle.

222. As it becomes clear that convictions by trial will receive collateral estoppel effect in related civil 
litigation, the actual number of court decisions that address collateral estoppel may decrease; many 
litigants may lose hope of escaping preclusion and may settle before a formal judicial declaration of 
their rights. Ironically, this trend may induce the uninformed observer to ignore the effects of collateral 
estoppel at the very moment when its impact quietly reaches new heights.

In addition, the plaintiff can study the criminal defendant’s arguments and 
the evidence he introduces. He can learn the identity and quality of the de
fendant’s attorneys and witnesses, and can gauge a jury’s reaction to them. 
Moreover, delaying a civil suit until after the criminal trial allows the prospec
tive plaintiff to lock in the defendant’s witnesses. Once they have testified 
under oath, they cannot change their testimony materially without risk of per
jury. Thus, the strategic advantages collateral estoppel affords to plaintiffs who 
delay may be augmented and reinforced by the possibility of obtaining addi
tional information regarding the defendant’s case.

The potential applicability of collateral estoppel also may spur a criminal 
defendant to settle related civil litigation expeditiously. At the least, a criminal 
defendant thereby will spare himself significant distraction and expense. More 
importantly, the defendant occupies a far stronger bargaining position for set
tlement early in the criminal proceedings than after a possible conviction. 
When a civil plaintiff is unsure whether collateral estoppel will apply, he may 
prove amenable to a modest settlement. After a conviction, however, the plain
tiff realistically may expect to rely upon collateral estoppel to obtain summary 
judgment, and thus will be able to extract a higher price for any settlement. 
The mere threat of collateral estoppel, therefore, may impel a criminal defend
ant to settle related civil litigation quickly. Ironically, this may ultimately con
serve more time and resources than the actual application of collateral 
estoppel.222

Conclusion

The trend toward applying collateral estoppel based upon criminal convic
tions frequently transforms a criminal prosecution into the first and most im
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portant battlefield of civil litigation. When the conviction stems from a trial, 
applying collateral estoppel is unquestionably sound; when it stems from a 
guilty plea, however, applying the doctrine threatens to perpetuate and extend 
unreliable adjudications of guilt. Should courts continue to stumble down the 
erroneous path of according collateral estoppel effect to guilty pleas, conscien
tious defense attorneys should steer plea negotiations toward charges breeding 
the most limited civil consequences.

The possible application of collateral estoppel places a prospective plaintiff 
in an enviable no-lose posture that encourages him to delay prosecution of his 
civil suit. If a defendant is convicted, the civil plaintiff can invoke collateral 
estoppel; if he is acquitted, the plaintiff still has an independent opportunity to 
establish his claims. In addition, through delay the civil plaintiff can benefit 
substantially, albeit indirectly, from the government’s investigative resources, 
learn about the defendant’s arguments and evidence, and lock in the testimony 
of the defendant’s witnesses.

The criminal defendant also may want to delay civil proceedings in order to 
concentrate on his defense. This delay, however, may undermine his civil bar
gaining position; if he is convicted before the civil suit is resolved, the plaintiff, 
which can rely on collateral estoppel to obtain summary judgment on key is
sues, will extract a high price for any settlement. Collateral estoppel, therefore, 
may spur defendants in general, and deep-pocket defendants in particular, to 
settle quickly. The increase in early settlements ultimately may conserve more 
time and judicial resources than the actual application of collateral estoppel 
ever could.
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1. 392 U.S. 134, 140 (1968).
2. Id. at 134.
3. See, eg., Schokbeton Prods. Corp. v. Exposaic Indus. Inc., 308 F. Supp. 1366, 1369 (N D. Ga. 

1969) (no merit to w pari delicto defense after Perma Life)\ Stanton v. Texaco Inc., 289 F. Supp. 884, 
891 (DR.I. 1968) (Perma Life completely disposed of in pari delicto defense); Morton v. National Dairy 
Prods. Corp., 287 F. Supp. 753, 765 (E.D. Pa. 1968) (Perma Life “completely negated” in pari delicto 
defense), affd, 414 F.2d 403 (3d Cir. 1969), cert, denied, 396 U.S. 1006 (1970); Note, The Demise of In 
Pari Delicto in Private Actions Pursuant to Regulatory Schemes, 60 Calif. L. Rev. 572, 572 (1972) 
(Perma Life abolished in pari delicto defense in private antitrust actions).

The common law defense of in pari delicto has had a troubled history in 
antitrust law. This defense, which bars a plaintifffrom recovering for 
unlawful activities in which it participated equally with the defendant, 
has been misinterpreted by courts, and attacked as contrary to the poli
cies that underlie the antitrust laws. In Perma Life Mufflers, Inc. v. 
International Parts Corp., the United States Supreme Court purported 
to declare that in pari delicto should play no role in antitrust law. The 
concurring opinions, however, suggest that a majority of the justices ac
tually believe that the defense should be available in certain circum
stances. As a result, lower courts have had difficulty in determining the 
scope of the defense—and whether it exists at all. In this article, Profes
sor Handler and Mr. Sacks examine the Perma Life opinion in light of 
both the common law and earlier Court decisions. After illustrating the 
current divergence of opinion among the United States Courts of Ap
peals, the authors develop a model for the defense of in pari delicto, 
which, if properly applied, comports with the spirit of the antitrust laws, 
Supreme Court precedent, and fundamental fairness.

In 1968, Justice Black declared in Perma Life Mufflers, Inc. v. International 
Parts Corp.1 that “the doctrine of zzz pari delicto with its complex scope, con
tents, and effects, is not to be recognized as a defense to an antitrust action.”2 
Despite the broad sweep of that pronouncement, however, Perma Life did not 
sound the death knell for the z/z pari delicto doctrine in antitrust cases as had 
been prematurely predicted.3 In pari delicto remains a viable defense to private 
treble damage suits, but the scope of its application continues to be murky at 
best.

This article will delineate the proper scope of the z/j pari delicto defense in 
antitrust litigation by examining the various approaches of the courts and by 
considering the reconciliation of the competing policies of antitrust and the 
common law defense of z/zpari delicto. The discussion will begin with an anal-
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ysis of the Perma Life decision and the history of the zw pari delicto doctrine 
before and after Perma Life—a history that highlights both the failure of the 
Perma Life Court to resolve adequately the issues raised by the in pari delicto 
defense, and the consequent confusion in the lower courts. Finally, the article 
analyzes the appropriate role of the z>z pari delicto defense in antitrust cases 
and explains its necessary limitations.

I. Perma Life-. A Failure to Lead

In Perma Life Mufflers, Inc. v. International Parts Corp. ,4 franchised opera
tors of “Midas Muffler” shops sued the franchisor, its parent corporation, two 
other subsidiaries and six officers or agents of the corporation for treble dam
ages, claiming that certain provisions of the Midas franchise sales agreement 
violated section 1 of the Sherman Act.5 The dealers challenged as illegal nu
merous provisions of the franchise agreements,6 including the terms barring 
them from purchasing from other sources of supply, preventing them from 
selling outside their exclusive territories, tying the sale of mufflers to the sale of 
Midas products, and requiring them to sell at specified retail prices.7 The deal
ers alleged that Midas consistently had refused their requests to eliminate the 
restrictive provisions and had threatened to terminate their agreements if they 
failed to comply.8

4. 392 U.S. 134 (1968).
5. Id. at 135; see Sherman Act, 15 U.S.C. § 1 (1976) (prohibiting conspiracies which unreasonably 

restrain trade).
6. 392 U.S. at 135. Under the sales agreement, the dealers were required to purchase all mufflers 

from Midas, to honor the Midas guarantee on mufflers sold by any dealer, and to sell the mufflers at 
resale prices fixed by Midas and at specified locations. Id. at 136-37. The dealers also were required to 
purchase all their exhaust system parts from Midas, to carry the complete line of Midas products, and 
to refrain from dealing with any of Midas’ competitors. Id. at 137. In return, Midas promised to 
underwrite the cost of the Midas muffler guarantee and permitted the use of the “Midas” trademark 
and the “Midas Muffler Shops” service mark. Id. Each dealer was granted an exclusive territory, and 
was limited to that territory. Id Either party could cancel the agreement on 30 days' notice. Id.

7. Id.
8. Id. The complaint also alleged that Midas canceled one dealer’s franchise because of his purchase 

of exhaust parts from a Midas competitor; the other dealers had canceled their agreements themselves. 
Id

9. Id. at 135, 137-38.
10. Perma Life Mufflers, Inc. v. International Parts Corp., 376 F.2d 692, 699 (7th Cir. 1967).
11. 392 U.S. at 136.
12. Id. at 140. Justice White joined the judgment and opinion of the Court as the fifth member of 

the majority, id. at 142, but added some “observations” that undermine the majority status of Justice 
Black’s opinion. See text accompanying notes 35-46 infra (discussing Justice White’s analysis).

The district court dismissed plaintiffs’ antitrust conspiracy claim on in pari 
delicto grounds because the plaintiffs were willing participants in the very ille
gality that they sought to challenge.9 The United States Court of Appeals for 
the Seventh Circuit agreed, observing that plaintiffs had enthusiastically 
sought to acquire Midas franchises, had signed the franchise agreements, had 
made enormous profits as franchisees, and had applied for additional 
franchises.10 The United States Supreme Court reversed the Seventh Circuit’s 
decision.11

Justice Black, in an opinion joined without qualification by three other jus
tices, appeared to reject flatly in pari delicto as an antitrust defense.12 Never
theless, it is difficult to ferret out a true majority holding from the five opinions 
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in Perma Life,13 One common theme, however, emerges from all five opinions: 
an antitrust defense still exists when a plaintiff equally and voluntarily partici
pated in the challenged misconduct. Five of the justices were explicit on this 
score,14 and the remaining four justices did not close the door to such a de
fense.15 All of the justices also agreed that the lower courts had applied the 
common law standards for the in pari delicto defense incorrectly.16 That is, it 
was improper to allow the defense when the plaintiff was not equally responsi
ble with the defendant for the challenged illegality or had been coerced—ei
ther literally or under concepts of economic coercion, unequal bargaining 
power or business necessity—into participating in the illegality.17

13. Justice White concurred in the opinion and judgment of the Court with some qualifying observa
tions, id at 142; Justices Fortas and Marshall wrote separate opinions concurring in the result, id at 
147, 148; and Justice Harlan, joined by Justice Stewart, concurred in part and dissented in part, id at 
153.

14. See id. at 146 (White, J., concurring) (“I would deny recovery where plaintiff and defendant bear 
substantially equal responsibility for injury resulting to one of them”); id. at 147 (Fortas, J., concurring 
in judgment) (“(i]f the fault of the parties is reasonably within the same scale—if the 'delictum' is 
approximately 'par'—then the doctrine should bar recovery”); id. at 149 (Marshall, J., concurring in 
judgment) (“I would hold that where a defendant in a private antitrust suit can show that the plaintiff 
actively participated in the formation and implementation of an illegal scheme, and is substantially 
equally at fault, the plaintiff should be barred from imposing liability on the defendant”); id. at 153-54 
(Harlan, J., with Stewart, J., concurring in part and dissenting in part) (“[w)hen a person suffers losses 
as a result of activities the law forbade him to engage in, I see no reason why the law should award him 
treble damages from his fellow offenders") (emphasis in original).

15. See id. at 140 (majority opinion) (“We need not decide . . . whether . . . truly complete involve
ment and participation in a monopolistic scheme could ever be a basis ... for barring a plaintiff's 
cause of action”).

The justices could not agree on the label for that defense, however. Justices Black, Douglas, Brennan, 
and Chief Justice Warren felt there was no in pari delicto doctrine, but gave no name to the possible 
defense of complete involvement and participation. Justice White would deny recovery as a matter of 
causation. Justices Fortas, Marshall, Harlan, and Stewart were willing to retain the in pari delicto 
nomenclature.

16. Id. at 139 (Black, J., with Warren, C.J., Douglas & Brennan, JJ.); /<Z at 143 (White, J., concur
ring) (by impbeation); id. at 147 (Fortas, J., concurring in judgment) (by implication); id. at 149 (Mar
shall, J., concurring in judgment); id at 155-56 (Harlan, J., with Stewart, J., concurring in part and 
dissenting in part).

17. See note 14 supra (quoting justices’ beliefs regarding equal responsibility). Justice Black empha
sized, in addition, the importance of the voluntariness of plaintiffs’ participation in the illegality. 392 
U.S. at 139.

18. For an earber analysis of Perma Life, see 2 M. Handler, Twenty Five Years of Antitrust 
767-73, 832-45 (1973).

19. 392 U.S. at 140-11.

The Perma Life Court was presented with an opportunity to accommodate 
the competing policies of the antitrust laws—to preserve free and open compe
tition—and the in pari delicto defense—to prevent a wrongdoer from profiting 
from his own misconduct.18 Unfortunately, Justice Black’s opinion instead in
dulged in absolutes, triggering four additional opinions, and leaving the law as 
unsettled as it had been before.

Justice Black’s opinion for the Court purported to write the in pari delicto 
doctrine out of antitrust law. Yet, under his own analysis, the doctrine was 
inapplicable on the facts of Perma Life because he found that plaintiffs’ partic
ipation in several of the alleged restrictions was not voluntary but instead was 
thrust upon them by Midas.19

At bottom, Justice Fortas’ concurring opinion merely requested the lower 
courts to apply properly the common law zw /w delicto defense. In Justice 
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Fortas’ view, the in pari delicto doctrine has “a significant if limited role in 
private antitrust law. If the fault of the parties is reasonably within the same 
scale—if the 'delictum' is approximately 'par'—then the doctrine should bar 
recovery.”20 He favored a remand to allow the lower courts to apply the com
mon law in pari delicto defense properly, believing general equality of position 
to be the essential prerequisite to the application of the defense.21

20. Id. at 147 (Fortas, J., concurring in judgment).
21. Id. Justice Fortas explained that the doctrine should bar recovery, for example, “if a manufac

turer of mufflers and a manufacturer of other parts had combined to formulate and operate a collusive 
scheme. One co-adventurer could not sue the other for discriminatory or restrictive practices which 
allegedly diminished its take from the enterprise.” Id.

22. Id. at 148 (Marshall, J., concurring in judgment).
23. Id. Justice Marshall believed “that a limited application of the basic principle behind the doc

trine of in pari delicto is both proper and desirable in the antitrust field." Id. at 149.
24. Id.
25. Id. at 151. Justice Marshall correctly pointed out that when a plaintiff has "traded off’ certain 

restrictions on his actions in exchange for certain restraints on the defendant, the plaintiff “should be 
barred from seeking damages as to the agreement as a whole.” Id. at 150.

26. Id. at 153 (Harlan, J., with Stewart, J., concurring in part and dissenting in part).
27. Id.
28. Id. at 153-54.
29. Id. at 154.

Justice Marshall, concurring in the result, agreed with Justice Black that the 
plaintiffs were not willing participants who were equally responsible for the 
creation and implementation of the illegal scheme.22 He took strong exception, 
however, to Justice Black’s broad rejection of the in pari delicto doctrine.23 
Justice Marshall would have held “that where a defendant in a private anti
trust suit can show that the plaintiff actively participated in the formulation 
and implementation of an illegal scheme, and is substantially equally at fault, 
the plaintiff should be barred from imposing liability on the defendant.”24 The 
fundamental problem with the Court’s holding, as Justice Marshall percep
tively saw it, was that it well could be counterproductive, creating an incentive 
to commit antitrust infractions rather than deterring them, “for a potential vio
lator will have less to lose if he can attempt to recover his losses from his 
partner should the scheme not work out to his benefit.”25

Justice Harlan, joined by Justice Stewart, analyzed the case in light of tradi
tional in pari delicto principles, and chastised the lower courts for “misus[ing] 
the in pari delicto defense.”26 Justice Harlan observed that the splintering of 
the Supreme Court resulted from a failure to agree on a definition of "in pari 
delicto,” as well as from a disagreement “on the standards that should govern 
the use of the defense to which that term is properly applied.”27 For Justice 
Harlan, the issue was quite simple. In pari delicto arises only when the plain
tiff has violated the law in cooperation with the defendant; when a person 
suffers losses because he has violated the law, he should not recover.28

Justice Harlan cogently distinguished three situations in which common law 
zii pari delicto would not disable a plaintiff from bringing suit:

The first situation is one of “consent.” If Z, knowing that X and Y 
have conspired to fix prices, nevertheless purchases from X, he is not 
in pari delicto. At most he has knowingly allowed an offense to be 
committed against him.29
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The second is a situation in which the defendant takes illegal actions 
in reprisal against altogether independent illegal actions by the plain
tiff. Again, in pari delicto is no defense.30

30. Id. at 154-55. This situation arose in Kiefer-Stewart Co. v. Joseph E. Seagram & Sons, 340 U.S. 
211, 214 (1951). See notes 116-18 infra and accompanying text (discussing Kiefer-Stewart).

31. 392 U.S. at 155.
32. Id.
33. Id. at 154-55. For a further discussion of the coercion exception, in the context of the \>te-Perma 

Life common law tradition, see notes 90-98 infra and accompanying text.
34. Justices Black, Douglas, Brennan, and Chief Justice Warren rejected the defense, while Justices 

Harlan, Stewart, Fortas, and Marshall supported it.
35. 392 U.S. at 142.
36. 15 U.S.C. § 15 (1976) (providing treble-damage recovery to private plaintiffs injured by viola

tions of antitrust laws).
37. 392 U.S. at 143.
38. Id
39. Id at 143-44 (citations omitted).

The third case in which ¿7pari delicto would not apply arises when a 
plaintiff accepts a dealership on terms he has not helped to formu
late.31 If the plaintiffs acceptance of the dealership is not itself illegal, 
then the case is a “consent” situation.32 If, however, the plaintiff has 
done something the law prohibits, then recovery may be permitted if 
the facts support an application of the “coercion” exception to the in 
pari delicto doctrine.33

Thus, with four justices completely rejecting in pari delicto as an antitrust 
defense and four justices calling for its continuing application, Justice White 
held the swing vote.34 Although he joined Justice Black’s opinion and judg
ment of the Court,35 Justice White saw the issue differently from the rest of the 
“majority.” To Justice White, the issue was one of causation. He urged that 
“hewing closer to the aims and purposes” of section 4 of the Clayton Act36 
would be a more effective way of resolving situations in which plaintiff might 
be barred from antitrust recovery because of his own conduct than applying 
the “historic formulation” of the in pari delicto defense.37

Justice White first examined the law of proximate cause, noting that under 
section 4, a plaintiff must show not only that the defendant violated the anti
trust laws, but also that the violations caused the plaintiffs damages.38 Accord
ing to Justice White, “[njormally, it would be enough with respect to causation 
if the defendant ‘materially contributed’ to plaintiffs injury; or ‘substantially 
contributed, notwithstanding other factors contributed also.’ The plaintiff need 
not show that the illegality was a more substantial cause than any other.”39

Justice White then gave three examples of how his “causation” rule would 
work when one party to an illegal combination sues the other:

(1) Manufacturer X sells to retailer Y. Over Y's objection, X insists 
that Y adhere to specified resale prices. Y agrees because Xs product 
is an important part of his business, which he cannot obtain else
where. Y sues X for a decline in his business.

(2) Under the same facts as (1), Y sells more of Z’s competing prod
uct, which Y also handles. X is damaged and sues Y.

/
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(3) D and E, competitors, conspire to fix higher prices. Z>’s best cus
tomer shifts his source of supply because of the price increase. D 
sues E.40

40. Id. at 143-46.
41. Id.
42. Id. at 146.
43. Id. (emphasis added).
44. Id. (emphasis added).
45. Id. at 143-44.
46. Id. (emphasis added).
47. Id. at 146.
48. The Latin expression means that in a case of equal or mutual fault, the condition of the party 

defending is the better one. Black’s Law Dictionary 711 (5th ed. 1979). Another version is "inpari 
delicto potior est conditio possidentis,” meaning that in a case of equal or mutual fault, the condition of 
the party in possession is the better one. Id.

Justice White resolved hypotheticals (1) and (2) in a causation framework 
but using in pari delicto concepts: In (1), Y may sue X because Y was “the less 
responsible, but injured, party;” and in (2), X may not sue Y because X was 
the “moving force” and Y entered the illegal scheme out of “economic 
necessity.”41

The third hypothetical provides the greatest insight into Justice White’s 
analysis. He explained that allowing recovery for D could be a “counter-de
terrent” because D profits if the illegal agreement succeeds and obtains treble 
damages if it fails.42 Because that result does not comport with the aims of 
section 4, “D’s recovery . . . should be denied for failure of proof that E was 
the more substantial cause of the injury.”43 Justice White “would deny recov
ery where plaintiff and defendant bear substantially equal responsibility for in
jury resulting to one of them, but permit recovery m favor of the one less 
responsible where one is more responsible than the other.”44

Despite Justice White’s structural framework, the answer he sought is not 
found by application of the law of proximate cause. The “more substantial 
cause” formulation on which Justice White relied runs directly contrary to the 
very proximate cause standard that he earlier espoused; a plaintiff must show 
only that defendant’s illegal conduct “materially” or “substantially” contrib
uted to plaintiffs injury.45 Indeed, as Justice White had already observed, 
under the law of proximate cause “the plaintiff need not show that the illegal
ity was a more substantial cause.”46 Yet that is precisely the test Justice White 
suggested to solve the “causation puzzle” in cases of equal fault. The answer is 
more readily and consistently provided by a proper application of the tradi
tional zwpari delicto doctrine: in Justice White’s own words, denying “recovery 
where plaintiff and defendant bear substantially equal responsibility,” without 
doing violence to the laws of proximate cause.47

It is now appropriate to turn to the roots of the in pari delicto defense at 
common law to shed some light on the various interpretations put forth in the 
Perma Life opinions.

II. The Origins of In Pari Delicto at Common Law

The in pari delicto defense, from the Latin maxim “z>z pari delicto potior est 
conditio defendentis,”48 expresses a moral judgment that a party should not be 
permitted to profit from his own misconduct. It arose from considerations sim
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ilar to those underlying the related defenses of illegality and unclean hands at 
common law.

In wholly executory contract situations, when a party sues to enforce an ille
gal contract, illegality is a complete defense; the courts will leave the parties 
where they find them.49 50 If the illegal contract has been executed, however, and 
one party sues for rescission or for damages, that party may recover if he is not 
in pari delicto ?*  if he is in pari delicto, his suit is barred.51 In other words, 
pari delicto is the name given to the illegality defense in actions upon executed 
contracts.

49. See Ayerst v. Jenkins, 16 L.R. Eq. 275, 283 (Ch. App. 1872) (no relief available to enforce cove
nants given in consideration for future illegality) (dictum); Batty v. Chester, 49 Eng. Rep. 516, 518 
(M R. 1842) (no relief available for failure to execute deed in conformity with illegal contract) (dictum).

50. See Holman v. Johnson, 98 Eng. Rep. 1120, 1121 (K.B. 1775) (contract recovery permitted to 
plaintiff who sold tea legally to defendant even though defendant later smuggled tea illegally into 
England).

51. See Scott v. Brown, Doering, McNab & Co., 8 T.L.R. 755, 757 (Q.B. 1892) (denying rescission of 
stock purchase contract because plaintiff actively participated in stock fraud scheme from which con
tract arose); Ayerst v. Jenkins, 16 L.R. Eq. 275, 283-84 (Ch. App. 1872) (denying rescission of trust 
agreement involving illegal cohabitation because plaintiffs decedent in pari delicto with defendant); 
Batty v. Chester, 49 Eng. Rep. 516, 518 (M.R. 1842) (denying rescission of illegal cohabitation agree
ment because plaintiff participated in illegality).

52. 98 Eng. Rep. 1120 (K.B. 1775).
53. Id. at 1120.
54. Id. at 1121.
55. Id. Although plaintiff knew of defendant’s intention to smuggle the tea into England, he partici

pated only in the sale, which was legal under the law of France, the place of delivery. Id. at 1121-22. 
According to Lord Mansfield, plaintiff therefore was not in pari delicto. Id.

56. 99 Eng. Rep. 441 (1760).
57. Id at 441-42. Under English law such a payment was considered fraudulent. Id. at 442.
58. Id. at 443; see also Restatement of Contracts (1932). The Restatement § 601 provides that 

“[i]f refusal to enforce or rescind an illegal bargain would produce a harmful effect on parties for whose 
protection the law making the bargain illegal exists, enforcement or rescission, whichever is appropri
ate, is allowed.” Id.

Lord Mansfield discussed the policy basis for both the illegality and in pari 
delicto defenses as early as 1775 in Holman v. Johnson?2 an action in assumpsit 
for goods sold and delivered.53 Plaintiff sold tea to the defendant, who then 
smuggled it illegally into England and failed to pay the plaintiff.54 Lord Mans
field explained that the illegality and zhpari delicto defenses were founded not 
out of solicitude to the defendant, but out of “general principles of policy, 
which the defendant has the advantage of, contrary to the real justice .... 
No Court will lend its aid to a man who founds his cause of action upon an 
immoral or an illegal act.”55 56

Despite Lord Mansfield’s strong language, the in pari delicto defense at Eng- 
fish common law was not without limitation. In Smith v. Bromley?*  Lord 
Mansfield allowed the plaintiff to recover a payment he was forced to make to 
induce the defendant creditor to sign a bankruptcy certificate.57 The court ex
plained that when the law that was violated was designed to protect the plain
tiff from oppression, extortion or deceit, the plaintiff may recover if “the 
defendant takes advantage of the plaintiffs condition or situation.”58

Thus, the in pari delicto defense at common law was inapplicable if the de
fendant defrauded or coerced the plaintiff into entering in the transaction, 
when the law that was violated was intended to protect the plaintiff against 
coercion or when the plaintiff was not an active participant in the illegal ven
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ture. Moreover, the concept of coercion was not limited to actual fraud or 
duress, but also extended to situations of unfair advantage.

The defense of “unclean hands” is a doctrine distinct from the defenses of 
illegality and in pari delicto. Unclean hands is a defense in equity only. What is 
more, it not only looks to plaintiffs involvement in the transaction comprising 
his claim, but also examines any misconduct by plaintiff generally relating to 
his allegations in suit.59 If the plaintiff’s misconduct is sufficiently related to the 
relief that he seeks, plaintiff will be denied equitable relief.60 Thus, unclean 
hands merely requires a nexus between plaintiff’s misconduct and the relief 
that he seeks, whereas pari delicto requires that plaintiff participated equally 
with defendant in the very illegality that is the subject of plaintiff’s suit.

59. J. Pomeroy, Equity Jurisprudence § 399, at 95 (5th ed. 1941). As this leading commentator 
in the field explained, “unclean hands” examines all “misconduct in regard to, or at all events con
nected with, the matter in litigation, so that it has in some measure affected the equitable relations 
subsisting between the two parties.” Id.

60. See generally J. Pomeroy, supra note 59, §§ 397, 399 and cases cited therein Chaffee, Coming into 
Equity With Clean Hands (pts. 1-2), 47 Mich. L. Rev. 877, 1065 (1949).

61. See Hannay v. Eve, 7 U.S. 144, 147-48, 3 Cranch 242, 246, 248 (1806) (owners of British ship 
captured as a prize of war denied enforcement of agreement with captain to return cargo to them in 
contravention of federal law).

In sum, the principles of the illegality, in pari delicto, and unclean hands 
defenses at English common law were as follows:

ACTION BASIS OF DEFENSE
DEFENSE

Enforcement of Illegal or immoral ILLEGALITY
excutory contract contract provision
Rescission or Illegal contract IN PARI
damages on executed 
contract

provision in which 
both parties were 
equally responsible 
for the illegality and 
where there was no 
coercion by defendant

DELICTO

Any action Misconduct by
plaintiff related to 
claim but not limited 
to the specific
illegality forming the 
basis of plaintiff’s 
claim

UNCLEAN HANDS 
(DEFENSE AT 

EQUITY ONLY)

Any action Misconduct by
plaintiff unrelated to 
claim

NONE

The in pari delicto defense was recognized in the United States from the 
earliest days of the Republic.61 The United States Supreme Court fully ana
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lyzed the doctrine in Thomas v. City of Richmond,62 a case involving the issu
ance of corporate notes by the city of Richmond for use as currency during the 
Civil War.63 Plaintiff sought to recover the value he paid to the city in ex
change for the notes.64 The Circuit Court for the District of Virginia decided 
for the defendant because Virginia law at the time the notes were issued made 
it a crime to issue or receive such notes.65 The Supreme Court affirmed.

62. 79 U.S. (12 Wall.) 349 (1870).
63. Id at 353.
64. Id. at 351.
65. Id. at 350-51. In 1862, the Virginia legislature passed a law allowing such notes, but because the 

state was in rebellion against the United States at the time, that law was not recognized by the courts. 
Id at 351.

66. Id at 355.
67. Id.
68. Id. at 357.
69. 145 U.S. 393 (1892).
70. Id. at 402-06.
71. Id at 408; see Second Russian Ins. Co. v. Miller, 268 U.S. 552, 562 (1925) (payments made 

under illegal contracts not recoverable if parties Zu pari delicto)', Harriman v. Northern Sec. Co., 197 
U.S. 244, 294-96 (1905) (same).

72. 105 F. 845 (C.C.N.D. III. 1900).
73. 243 F. 1 (3d Cir. 1917), writ dismissed, 248 U.S. 595 (1918).

Justice Bradley, writing for the Supreme Court, reviewed the historical de
velopment of the in pari delicto doctrine and its exceptions.66 He acknowl
edged the “coercion” and “unequal participation” exceptions that Lord 
Mansfield had articulated in Smith v. Bromley, explaining that in pari delicto 
would not be a defense when “there is no parity of delictum at all between the 
parties,” or when the plaintiff was acting under compulsion.67 Applying com
mon law principles to the facts of the case, the Court agreed with the lower 
court that because it was illegal both for the city to issue the notes and for the 
plaintiff to receive them, the parties were equally at fault and plaintiff could 
not recover.68

The Supreme Court again reviewed the common law precedents and recog
nized the ¿7 pari delicto defense in St. Louis, Vandalia & Terre Haute Railroad 
Co. v. Terre Haute & Indianapolis Railroad Co. ,69 in which the plaintiff lessor 
sought to cancel a 999-year lease that was unlawful and void under state law.70 
The Court explained that the zzz pari delicto defense arose when the parties 
were equally responsible for a fully executed contract. Because plaintiffs had 
transferred the leased properties to defendant and had accepted lease pay
ments for seventeen years, the Court held that plaintiff was z>zpari delicto with 
defendant, and could not prevail.71 By the end of the nineteenth century, 
therefore, the in pari delicto defense was well established in the common law of 
contracts in the United States.

III. Early In Pari Delicto Developments Under the Antitrust 
Laws

That is where the in pari delicto doctrine stood in 1900 when its applicability 
in an antitrust context was first suggested in the district court case of Bishop v. 
American Preservers Co.72 73 Both Bishop and Bluefields S.S. Co. v. United Fruit 
Co. f a subsequent Third Circuit case, involved suits to recover damages re
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suiting from trust agreements that plaintiffs had entered into voluntarily and 
that violated the antitrust laws.74 Both courts disallowed suits of this nature, 
for as the Bluefields court explained: “[I]f the things complained of were things 
agreed to or acquiesced in [by plaintiff], then manifestly if they were unlawful, 
the plaintiff was in pari delicto and was without right to recover.”75

74. In Bishop, plaintiff sued the trust which he had joined voluntarily for treble damages after he had 
a falling out with its managers. 105 F. at 845. Under the trust agreement, the trust was entitled to 
possess and operate plaintiff’s business. Id. Although the trust did not do so when the relationship was 
harmonious, after the relationship soured the trust brought suit and obtained possession of plaintiffs 
business. Id. Plaintiff sought the damages resulting from the loss of his business to the trust. Id

In Bluefields, plaintiff and defendant willingly entered into three contracts in connection with plain
tiff’s membership in the United Fruit Trust. 243 F. at 17-18. Defendant agreed not to compete with 
plaintiff in growing, importing or selling of tropical fruit in Nicaragua, Honduras, or New Orleans; the 
parties agreed on the amount of fruit to be imported by each company from Nicaragua and by plaintiff 
from Honduras; plaintiff appointed one of defendant’s subsidiaries as plaintiff's sole selling agent; and 
the parties set resale prices. Id. Plaintiff sued for profits lost as a result of the contractual reduction in 
his ability to compete with the trust. Id.

75. Id. at 13; see Tilden v. Quaker Oats Co., 1 F.2d 160 (7th Cir. 1924) (antitrust laws cannot allow 
party to disavow voluntary agreements and at the same time benefit from them).

76. 271 F. 810 (3d Cir. 1921).
77. Id. at 816.
78. Id.
79. Id. at 818; cf. Pennsylvania Sugar Refining Co. v. American Sugar Refining Co., 166 F. 254, 261 

(2d Cir. 1908) (in pari delicto not applicable against plaintiff corporation when its illegal contract with 
defendant corporation result of defendant’s control of plaintiff’s board of directors).

80. 277 F. 694 (2d Cir. 1921).
81. Id. at 695-97.
82. Id. at 697-99.
83. Id. at 699.

Four years after Bluefields, the Third Circuit rejected an z>z pari delicto de
fense on the facts in Victor Talking Machine Co. v. Kemeny.76 In that case, 
Kemeny was licensed by Victor under a contract that specified the retail price 
at which Kemeny could sell Victor’s products. When Kemeny violated this 
price clause, Victor terminated his license and prohibited other distributors 
from selling to Kemeny.77 Plaintiff’s suit, however, did not challenge the pric
ing arrangement. Instead, plaintiff sought damages resulting from the retalia
tory conspiracy organized by defendant after it terminated plaintiffs license 
for violating its price-fixing provisions.78 The court found z>zpari delicto inap
plicable because plaintiff was not a party to the illegal conspiracy that he chal
lenged; rather, he was a victim of a separate conspiracy that arose after his 
termination.79 80

The development of the in pari delicto doctrine in antitrust took an abrupt 
turn with the Second Circuit decision in Eastman Kodak Co. v. Blackmore*®  — 
the first in what would become a long list of antitrust decisions sustaining the in 
pari delicto defense by misconstruing or ignoring its fundamental common law 
limitations. In Blackmore, plaintiff had been a Kodak dealer for almost 
twenty years pursuant to contracts that specified the resale price of Kodak 
products and prohibited sale of competitors’ products. Plaintiff sued to recover 
damages as a result of the price and product limitations.81 The court barred 
relief on /« pari delicto grounds, finding that plaintiff acquiesced in the limita
tions and actively participated in the restraints.82 Although the court observed 
that there was no evidence of coercion by defendant,83 it did not purport to 
analyze the issue seriously. The court did not consider Kodak’s market share 
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and market power, ignored plaintiff’s repeated attempts to avoid the contrac
tual restraints, and paid no heed to the total lack of alternatives open to the 
plaintiff.84 At the very least, such facts warranted a trial on the economic coer
cion issue because the common law in pari delicto defense applied only if the 
plaintiff had participated freely and voluntarily in the illegality.85

84. Id. at 695-96. Kodak controlled between 75 and 80% of the market in the years prior to the suit. 
Id. at 695.

85. See notes 56-58 supra and accompanying text (discussing common law defense). Conversely, the 
Second Circuit, in view of the Supreme Court decision in Southern Photo, held in Connecticut Import
ing Co. v. Frankfort Distilleries Inc., 101 F.2d 79, (2d Cir. 1939), that antitrust termination damages are 
never barred by in pari delicto because termination suits arise after the illegal agreement has come to an 
end. Id. Thus, suits for termination damages do not arise out of the unlawful agreement. Id.

86. 273 U.S 359 (1927).
87. Id. at 361-62. Although plaintiff did not participate in the monopolistic scheme that fostered the 

acquisition, plaintiff’s prior purchases of Kodak products arguably facilitated this anticompetitive be
havior. Id. at 377.

88. Id. at 377.
89. Business necessity and economic coercion are closely related and have both been held to pre

clude application of the in pari delicto defense. See Ring v. Spina, 148 F.2d 647, 653 (2d Cir. 1945) 
(emphasizing need for court intervention in cases of both business necessity and economic coercion).

Although Southern Photo provided useful guidance on the in pari delicto defense, that issue was not 
truly before the Court. The challenged conduct was an acquisition and price change by Kodak. Under 
no stretch of the imagination did plaintiff participate in that illegal conduct. At most, plaintiff had 
facilitated the acquisition or maintenance of monopoly power which gave Kodak the opportunity to 
take the steps at issue, by purchasing products from Kodak. As Justice Harlan correctly explained forty 
years later in Perma Life, such facts do not present an in pari delicto defense, but rather only a “consent 
defense" which does not bar plaintiff's claim. 392 U.S. at 154 (Harlan, J., concurring).

90. 47 F. Supp. 711 (W.D. Pa. 1942).

Six years later, in Eastman Kodak Co. v. Southern Photo Materials Co. ,86 the 
Supreme Court put the antitrust use of the z>z pari delicto defense in proper 
common law perspective. In Southern Photo, plaintiff alleged that its supplier, 
Kodak, had unlawfully maintained monopoly power by acquiring one of 
plaintiff’s competitors and thereafter refusing to sell to plaintiff at wholesale 
prices. Kodak claimed that because the plaintiffs had made prior purchases 
from Kodak under restrictive terms (similar to those involved in Blackmore}, 
plaintiffs were parties to the monopolistic practices they now challenged.87 In 
rejecting this argument, a unanimous Court approved the following statement 
of the in pari delicto doctrine:

[I]f,  during the preceding period in which the plaintiff had been a 
customer of the defendant, it had not merely bought goods from the 
defendant because of a business necessity, but, with a knowledge of 
the defendant’s purpose to monopolize, had knowingly and willfully 
helped to build up the monopoly, it was zzz pari delicto, and hence 
could not recover any damages whatever on account of the defend
ant’s refusal to continue to sell it goods.88

The Court thus recognized the “coercion” exception to the in pari delicto de
fense by explaining that the defense did not extend to situations involving 
“business necessity.”89

Southern Photo sparked renewed attention to the common law limitations 
on the in pari delicto defense. Accordingly, in Hartford-Empire Co. v. Glenshaw 
Glass Co. ,90 the district court held that the licensee, who ceased paying royal
ties and sought to recover damages for an antitrust conspiracy between the 
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licensor and all licensees to restrain trade and monopolize the glassware indus
try, was not barred by in pari delicto ?x As the court observed, the licensee’s 
royalty payments to a monopolistic licensor made it “a victim, rather than a 
participant, in the alleged conspiracy.”91 92

91. Id. at 717.
92. Id. (citing Southern Photo).
93. 148 F.2d 647 (2d Cir. 1945). .
94. Id. at 649. After investing $50,000 in a proposed stage production, plaintiff entered into the Basic 

Agreement. Id. When plaintiff sought to make certain changes in the play, defendants charged him 
with breach of contract and, pursuant to the Basic Agreement, closed the show pending arbitration. Id 
Plaintiff sought injunctive relief and damages, challenging the Basic Agreement as illegal price fixing. 
Id

95. Id.
96. Id. at 652.
97. Id. (citations omitted).
98. Id. at 653.
99. 176 F.2d 90 (3d Cir. 1949).

Also faithful to the common law was the leading Second Circuit case of Ring 
v. Spina.93 There plaintiff, an investor in a stage play, challenged the “Basic 
Agreement” required by defendant Dramatist’s Guild before any Guild mem
ber could license a work to a prospective producer. The Basic Agreement fixed 
the minimum terms under which the Guild permitted its playwright members 
to lease or license plays, including minimum royalties.94 Plaintiff alleged that 
he had signed the agreement “ ‘against his will and under the coercive pressure 
of the monopolistic practice’ ... of the Guild . . . [to] protect his part in the 
venture.”95

The district court denied plaintiffs request for relief on in pari delicto 
grounds.96 The Second Circuit reversed, observing that plaintiffs allegations 
established a prima facie showing of economic coercion, which, if sustained, 
would preclude an in pari delicto defense:

It is well settled that where one party to an illegal contract acts under 
the duress of another the parties are not in pari delicto. And in ac
tions for triple damages under the Sherman Act a showing of eco
nomic duress similar to that asserted here has been held sufficient 
proof that the plaintiff is not a party to the monopoly. Further, there 
appears a definite tendency to hold those not actively engaged in pro
moting monopoly to be victims, rather than participants in anti-trust 
violations.97

The court also suggested that “considerations of public policy demand court 
intervention in behalf’ of a plaintiff who entered into an agreement because it 
was the only feasible method by which he could do business, even if economic 
coercion was not present.98 Thus, the Spina court recognized that both “eco
nomic coercion” and “business necessity” precluded the application of the in 
pari delicto doctrine.

A comparison of Ring v. Spina with the Third Circuit’s holding in Reynolds 
Metals Co. v. Metals Disintegrating Co.99 demonstrates the appropriate distinc
tion between economic coercion on the one hand and equal fault on the other. 
That is to say, the two cases explain when plaintiff will be found to have been 
subject to economic coercion and thus free to sue, and when plaintiff will be 
found in equal fault, and thus barred by in pari delicto. Plaintiff Reynolds and
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defendant Metals had entered into a patent licensing agreement after Metals 
had filed an infringement suit against Reynolds.100 The agreement set Rey
nolds’ resale prices for both patented and unpatented products.101 After sev
eral years during which the parties complied with these terms, the Supreme 
Court declared such agreements unlawful in another case.102 Six years later, 
Reynolds brought suit, challenging the price-fixing provision in the agreement 
as unlawful, and seeking reformation of the agreement and the refund of cer
tain royalty payments made pursuant to it.103

100. Id. at 91.
101. Id.
102. See Ethyl Gasoline Corp. v. United States, 309 U.S. 436, 459 (1940) (patent monopoly may not 

be enlarged by restraining trade in article not embraced by patent).
103. 176 F.2d at 91.
104. Id. at 92.
105. Id , see also Moray v. Western Union Telegraph Co., 40 F. Supp. 193, 200-01 (S.D.N.Y. 1940) 

(plaintiffs suit barred because plaintiff voted in favor of challenged transaction on several occasions).
106. Id. at 92-93.
107. Id.
108. 138 F.2d 967 (7th Cir. 1943), cert, denied, 321 U.S. 792 (1944).
109. Id. at 971. The court upheld the district court’s dismissal of the suit on the ground that plaintiff 

had failed to prove any actual damages, because all of its increased costs had been passed on to its 
customers. Id. The court then discussed the Zn pari delicto issue as an alternative ground for dismissal. 
Id.

110. See id. (plaintiff who participated in violation may not complain of injury resulting from it).
111. Id. at 971. Plaintiff was a gasoline jobber. Id. at 969. He sought recovery of losses due to 

increased prices that resulted from agreements between the oil company defendants. Id. These agree
ments had been declared per se unlawful by the Supreme Court in United States v. Socony-Vacuum 

The Third Circuit affirmed the district court’s dismissal on in pari delicto 
grounds,104 placing emphasis on the plaintiffs actions. The court concluded 
that, despite the threat of an infringement suit, Reynolds had not been coerced 
into agreeing to the challenged provision in the agreement.105 The Third Cir
cuit relied primarily on three factors: The parties collaborated in inserting the 
challenged provision into the agreement; Reynolds waited several years to 
challenge the price-fixing provision; and Reynolds rejected an amendment de
leting the clause.106 The court held that public interest did not require that 
Reynolds be permitted to recover when “Reynolds received that for which it 
contracted and when the evidence of negotiations indicates that Reynolds, 
rather than being squeezed by economic compulsion, has maintained a vigor
ous bargaining position.”107

IV. The Confusion between Unclean Hands and In Pari Delicto

Many antitrust courts were confused by the distinction between pari 
delicto and the equitable doctrine of unclean hands. In Northwestern Oil Co. v. 
Socony- Vacuum Oil Co. ,108 for example, the United States Court of Appeals 
for the Seventh Circuit relied upon the in pari delicto doctrine as an alternate 
ground for dismissing Northwestern’s price-fixing claim against Socony and 
other oil company defendants.109 Although the court properly articulated the 
law of in pari delicto ,110 it applied the doctrine incorrectly to the facts of the 
case. Northwestern challenged defendants’ horizontal price-fixing scheme; 
Northwestern had not been a co-conspirator in the horizontal price-fixing 
scheme, but rather had participated in a vertical conspiracy with its supplier by 
agreeing to sell at specified resale prices.111 Thus, Northwestern’s participation 
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in this vertical price-fixing arrangement constituted unclean hands at most, be
cause it involved participation in a separate illegality; it did not place plaintiff 
in pari delicto with defendants in their horizontal price-fixing conspiracy.

One source of confusion for the Seventh Circuit in Northwestern Oil was its 
misplaced reliance on the earlier Seventh Circuit case of Maltz v. Sax.112 
Maltz was incorrectly cited by the Northwestern court as an in pari delicto 
case,113 although Maltz only involved the unclean hands defense and not//? 
pari delicto. In Maltz, plaintiff claimed that defendant’s antitrust violation had 
injured plaintiffs business of manufacturing gambling devices.114 The Seventh 
Circuit held that because plaintiffs business was illegal, its suit was barred by 
the equitable doctrine of unclean hands.115 In pari delicto was never an issue in 
Maltz because plaintiff was not charged with participating in defendant’s ille
gal conduct. Indeed, even unclean hands was not properly in issue because 
Maltz was an action at law and not in equity.

Oil Co., 310 U.S. 150, 221 (1940). Although the court described plaintiff as being present at meetings at 
which the price fixing agreements were discussed, plaintiff’s participation and agreement necessarily 
were limited to its part in the scheme—agreeing to sell at resale at a specified markup. 134 F.2d at 969- 
70.

112. 134 F.2d 2 (7th Cir. 1943).
113. Northwestern Oil Co. v. Socony-Vacuum Oil Co., 138 F.2d at 971. The court cited Maltz for the 

proposition that “where parties stand in pari delicto, the law leaves them where it finds them.” Id. 
(citing 134 F.2d at 5).

114. 134 F.2d at 3.
115. Unclean hands was the alternative ground for dismissal in Maltz. The primary holding was that 

under section 4 of the Clayton Act, a plaintiff can recover damages only for “violation of a legal right.” 
Id. at 4 (citing Keogh v. Chicago & N.W. Ry., 260 U.S. 156, 163 (1922)). Thus, because plaintiff was 
claiming injury to an illegal business, there was no violation of a legal right and, hence, plaintiff could 
not recover for defendant’s antitrust violation. Id The Sixth Circuit earlier had come to a contrary 
conclusion and had rejected the unclean hands defense in such circumstances in Johnson v. Jos. Schlitz 
Brewing Co., 33 F. Supp. 176 (E.D. Tenn. 1940), affd mem., 123 F.2d 1016 (6th Cir. 1941), refusing to 
allow plaintiffs violation of federal and local liquor laws to bar his suit for antitrust violations because 
of the overriding federal policies at stake. Id at 179.

116. 340 U.S. 211 (1951).
117. 340 U.S. at 213. The Court held that the “common ownership and control does not liberate 

corporations from the impact of the antitrust laws.” Id at 215. See 2 M. Handler, supra note 18, at 
749-62; Handler & Smart, The Present Status of the Intra-Corporate Conspiracy Doctrine, 3 Cardozo L. 
Rev. 23 (1982).

118. 340 U.S. at 214.

In Kiefer-Stewart Co. v. Joseph E. Seagram & Sons, Inc. ,116 the Supreme 
Court laid to rest the unclean hands defense in antitrust actions. After holding 
that defendants’ intra-corporate conspiracy to fix maximum resale prices was 
per se unlawful,117 Justice Black went on to rule that plaintiffs’ own independ
ent violation of the antitrust laws pursuant to a different conspiracy to fix prices 
was not a defense to defendant’s price-fixing conspiracy:

If [plaintiff] and others were guilty of infractions of the antitrust laws, 
they could be held responsible in appropriate proceedings brought 
against them by the Government or by injured private persons. The 
alleged illegal conduct of [plaintiff], however, could not legalize the 
unlawful combination by respondents nor immunize them against li
ability to those they injured.118

Manifestly, Kiefer-St ewart did not address the in pari delicto defense, al
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though confusion on this point has arisen.119 The case involved a separate but 
related illegality (unclean hands), not equal participation by plaintiff in the 
same illegality (in pari delicto}. The Supreme Court’s decision did not, then, 
signal the demise of in pari delicto ,120 nor did its contemporaneous remand in 
Moore v. Mead Service Co.121 for further consideration in light of Kiefer-Stew
art . Moore also involved unclean hands, not in pari delicto ,122 because plain
tiff there was not alleged to have participated with the defendant in the price 
discrimination that formed the basis of plaintiff’s suit. Rather, plaintiff alleg
edly had committed a separate violation of the antitrust laws by engaging in an 
illegal conspiracy that provoked defendant’s price discrimination as a 
response.123

119. No less an authority than the Areeda and Turner treatise has incorrectly characterized Kiefer- 
Stewart as a “classic in pari delicto" case. II P. Areeda & D. Turner, Antitrust Law U 348b (1978).

120. Some commentators suggested that the prior case of Mandeville Island Farms, Inc. v. American 
Crystal Sugar Co., 334 U.S. 219 (1948), already had put an end to in pari delicto in antitrust cases. See 
Bushby, The Unknown Quantity in Private Antitrust Suits—The Defense of In Pari Delicto, 42 Va. L. 
Rev. 785, 792-93 (1955) (Mandeville Island “necessarily rejected]" defense of in pari delicto)'. Com
ment, Limiting the Unclean Hands and In Pari Delicto Defenses in Anti-trust Suits, 54 Nw. U.L. Rev. 
456, 458 n.8 (1959) (Mandeville Island opinion contained “broad language” implying in pari delicto 
defense no longer allowed). This view is erroneous, however, because the Court never addressed in pari 
delicto in Mandeville Island, and the issue was not before it. The district court had decided the case for 
defendants on two grounds: that defendants’ acts did not affect interstate commerce and that the plain
tiffs were zhpari delicto. 64 F. Supp. 265, 267 (S.D. Cal. 1946). The Ninth Circuit, however, affirmed 
the dismissal on only the interstate commerce ground, without reaching the in pari delicto question. 159 
F.2d 71, 72 (9th Cir. 1947). The Supreme Court reversed the Ninth Circuit’s decision on the interstate 
commerce issue and remanded to the district court, without considering whether plaintiffs were zzz pari 
delicto. 334 U.S. at 246. Moreover, Mandeville Island was a clear case of economic coercion, at least 
on plaintiff’s pleadings. Plaintiff had to deal with defendant or go out of business. Id. at 222-23, 240. 
Thus Mandeville Island added nothing to in pari delicto jurisprudence.

121. 340 U.S. 944, 945 (1951).
122. In Moore, plaintiff, a bread wholesaler, sued for antitrust violations, alleging that defendant had 

reduced its wholesale bread prices only in plaintiff's marketing area. Moore v. Mead Serv. Co., 184 
F.2d 338, 339 (10th Cir. 1950), vacated and remanded, 340 U.S. 944 (1951). In reply, defendant claimed 
that the suit was barred because plaintiff had entered into an illegal group boycott of defendant, which 
precipitated its price reduction. Id The Tenth Circuit mischaracterized the issue when it affirmed 
judgment for defendant, explaining that its decision was “not so much the application of the equitable 
doctrine of ‘unclean hands’ as it is a holding that the plaintiff was actually in pari delicto?' Id. at 340.

123. Moore v. Mead Serv. Co., 184 F.2d at 339-40.
124. 10’ F. Supp. 595 (S.D.N.Y. 1952).

In sum, Kiefer-Stewart served only to eliminate the unclean hands defense 
from antitrust actions, having no effect on either the illegality defense in execu
tory contract actions or the />? pari delicto doctrine.

V. From Kiefer-Stewart to Perm a Life

Following its 1927 decision in Southern Photo, the Supreme Court did not 
again address the in pari delicto defense in an antitrust action until Perma Life 
in 1968. The lower courts during this period, however, produced a confusing 
disarray of decisions, some of which misconstrued and misapplied the in pari 
delicto defense.

Some courts erred in failing to distinguish between unclean hands and in 
pari delicto, holding that Kiefer-Stewart had eliminated the in pari delicto de
fense in antitrust cases. The Southern District of New York, for example, ap
peared to do just that in Trebuhs Realty Co. v. News Syndicate Co.124 
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Although the actual defense presented in that case was unclean hands,125 
Judge Weinfeld discussed both the unclean hands and in pari delicto defenses 
as if they were one and the same.126 In rejecting both defenses, Judge Weinfeld 
concluded that any equities existing between private litigants must yield to the 
overall public policy of the antitrust laws to prevent monopolies and restraint 
of trade.127

125. In Trebuhs Realty, plaintiffs sought an injunction to require the defendants, newspaper publish
ers in New York City, to sell advertising space to them at the same rates charged other advertisers who 
purchased the same quantity of space. Id. at 596. In addition to a general denial, defendants raised an 
unclean hands defense that plaintiffs had engaged in the separate illegality of combining to monopolize 
the booking of plays in New York City. Id. at 597. Judge Weinfeld initially observed that the defense 
before him was unclean hands, not properly one of in pari delicto because the plaintiffs’ allegedly illegal 
activity was not the same as that of the defendants. Id

126. Id. at 597-98; see also Interborough News Co. v. Curtis Publishing Co., 108 F. Supp. 768, 770- 
71 (S.D.N.Y. 1952) (unclean hands defense to antitrust action eliminated or nanowed to extremely 
limited applicability); Affiliated Music Enterprises, Inc. v. Sesac, Inc., 17 F.R.D. 509, 511 (S.D.N.Y. 
1955) (unclean hands no defense to antitrust action); Comment, supra note 120, at 464-65 (arguing that 
defenses of unclean hands and in pari delicto involve identical policy considerations and that both 
should be abolished).

127. 107 F. Supp. at 597-98. Although the defendants argued that a rejection of their defense might 
undermine the public policy of the antitrust laws by strengthening the plaintiffs’ monopolistic practices, 
Judge Weinfeld answered by pointing out the possibility of separate private suits, counterclaims, or 
governmental action against the plaintiffs. Id

128. See, e.g., Kershaw v. Kershaw Mfg. Co., 209 F. Supp. 447, 454 (M.D. Ala. 1962) (inpari delicto 
defense applicable when plaintiff entered into and even instigated illegal agreement), afgdper curiam, 
327 F.2d 1002 (5th Cir. 1964); Lehmann Trading Corp. v. J & H Stolow, Inc., 184 F. Supp. 21, 23 
(S.D.N.Y. 1960) (in pari delicto defense available when plaintiff willing party to illegal conspiracy form
ing basis of claim); H. & A. Selmer, Inc. v. Musical Instrument Exch., Inc., 154 F Supp. 697, 698-99 
(S.D.N.Y. 1957) (in pari delicto defense available when plaintiff and defendant parties to same illegal 
conspiracy).

129. 209 F.2d 131 (4th Cir. 1953).
130. Id. at 132.
131. Id.
132. Id. at 133-34.
133. Id. at 134.

Other courts—including the Southern District of New York—read Kiefer- 
Stewart properly, recognized the distinction between unclean hands and in pari 
delicto, and applied the in pari delicto defense when the plaintiff was a party to 
the same illegal conspiracy upon which he based his claim.128 An apt illustra
tion is the Fourth Circuit’s decision in Pennsylvania Water & Power Co. v. Con
solidated Gas Electric Light & Power Co., where the court affirmed summary 
judgment for defendant on in pari delicto grounds.129 In Pennsylvania Water, a 
disagreement arose between the parties seventeen years after they had entered 
into a contract.130 Plaintiff terminated the agreement as a result of the dispute, 
and sued for a declaratory judgment and damages arising from defendant’s 
adherence to the contract terms and the cost of prior litigation.131

Although the contract previously had been declared violative of the antitrust 
laws, the court refused to award plaintiff damages.132 The Fourth Circuit ob
served that plaintiff “had entered the agreement in the first place voluntarily 
on equal footing with [defendant and] had lived and acted under it for seven
teen years.”133 The court rejected plaintiffs reliance on Kiefer-Stewart and 
other unclean hands cases, observing that “in none of them were the plaintiff 
and the defendant parties to the same illegality or agreement on which the suit 



1982] In Pari Delicto 1139

was based.”134 Pennsylvania Water thus represents an appropriate and intelli
gent application of the in pari delicto defense.

Another source of inconsistency in the courts after Kiefer-Stewart was the 
different approaches to the common law limitations on the zzz pari delicto doc
trine. Some courts properly considered the elements of economic coercion and 
equal fault.135 For example, in Jewel Tea Co. v. Local Unions,136 the court 
rejected an zzz pari delicto defense because plaintiff had been subject to eco
nomic coercion.137 Other courts, however, did not fully analyze either the re
spective fault of the parties in the illegality or the coercive circumstances 
surrounding plaintiffs participation in the specific challenged conduct.138 Two 
Seventh Circuit decisions are illustrative.

In Crest Auto Supplies, Inc. v. Ero Manufacturing Co. ,139 the Seventh Circuit 
affirmed summary judgment dismissing franchisees’ claims for damages on in 
pari delicto grounds. After correctly acknowledging that an in pari delicto de
fense was unavailable against a plaintiff which was coerced into an illegal 
agreement, the court baldly asserted no such coercion existed.140 The court did 
not focus on the business realities of the franchise relationship, however. Al
though the court was correct that plaintiffs were not coerced into entering the 
overall franchise relationship with defendant, the proper question on the coer-

134. Id. at 133.
135. See, e.g, Crawford v. Colby Broadcasting Corp., 387 F.2d 796, 798 (7th Cir. 1967) (in pari 

delicto defense requires something more than that plaintiff merely accepted contract containing illegal 
restraint instead of refusing to deal; court must determine whether plaintiff active and willing partici
pant in unlawful restraint or “victim” thereof); Gaines v. Carrollton Tobacco Bd. of Trade, 386 F.2d 
757, 759 (6th Cir. 1967) (in pari delicto defense requires findings of fact on whether or not plaintiffs co
initiators of conspiracy or compelled to join by economic coercion); Bales v. Kansas City Star Co., 336 
F.2d 439, 444 (8th Cir. 1964) (inpari delicto defense inapplicable when plaintiffs accepted illegal con
tract restriction only out of business necessity); Clausen & Sons, Inc. v. Theo. Hamm Brewing Co., 284 
F. Supp. 148, 158 (D. Minn. 1967) (in pari delicto defense inapplicable when plaintiffs adherence to 
illegal restraint coerced), rev’d on other grounds, 395 F.2d 388 (8th Cir. 1968); Goldlawr, Inc. v. Shu
bert, 268 F. Supp. 965, 969-71 (E.D. Pa. 1967) (inpari delicto defense inapplicable when plaintiff enters 
illegal contract under economic duress; plaintiffs claim of economic duress presents issue of fact pre
cluding summary judgment); Farbenfabriken Bayer, A.G. v. Sterling Drug Inc., 197 F. Supp. 627, 629 
(D.N.J. 1961), (inpari delicto defense inapplicable when plaintiffs predecessor became party to agree
ment under economic duress), ail’d, 307 F.2d 210 (3d Cir. 1962), cert, denied, 372 U.S. 929 (1963); 
Koufakis v. Carvel, 1968 Trade Cas. (CCH) H 72,343, at 84,934 (E.D.N.Y. 1968) (in pari delicto defense 
inapplicable when plaintiff did not participate freely; differences in bargaining power relevant); Red 
Rock Bottlers, Inc. v. Red Rock Cola Co., 1952 Trade Cas. (CCH) 1) 67,375, at 67,965 (N.D. Ga. 1952) 
(in pari delicto defense inapplicable when challenged provision of contract benefited defendants and 
restricted plaintiff, implying coercion); see also Beloit Culligan Soft Water Serv., Inc. v. Culligan, Inc., 
274 F.2d 29, 35 (7th Cir. 1959) (in pari delicto defense inapplicable when denial of remedy would work 
injustice on dealer plaintiffs who are very persons for whose benefit Congress declared exclusive deal
ing agreements illegal).

136. 274 F.2d 217 (7th Cir.), cert, denied, 362 U.S. 936 (1960).
137. Id at 223.
138. See Rayco Mfg. Co. v. Dunn, 234 F. Supp. 593, 599 (N.D. Ill. 1964) (granting summary judg

ment for counterclaim defendant because counterclaim plaintiff entered into challenged exclusive deal
ing agreement voluntarily to gain benefits inherent in franchises, and was free to refuse offer). In 
Rayco, the court entirely ignored plaintiff’s proffered evidence of economic coercion and failed to con
sider whether the franchisees were equally at fault with the franchisor in creating or perpetuating the 
alleged illegal clauses.

139. 360 F.2d 896.
140. Id. at 900. The most that can be said about the Seventh Circuit’s analysis of the coercion issue is 

that perhaps there was no issue to analyze. Plaintiffs ignored their burden, under rule 56(e) of the 
Federal Rules of Civil Procedure, to set forth specific facts showing that there was a genuine issue for 
trial and improperly relied merely on the allegations of their amended complaint. Id. at 900. 
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cion issue was whether plaintiffs freely chose to sell at prices specified by de
fendant or to deal exclusively in defendant’s product. What is more, the court 
paid no attention at all to the first question in any in pari delicto inquiry: were 
plaintiffs equally responsible for the illegality in question?

Plaintiffs in the subsequent Seventh Circuit case of Perma Life Mufflers, Inc. 
k International Parts Corp.141 relied upon documentary proof, deposition testi
mony and defendants’ answers to interrogatories to establish economic coer
cion and an absence of equal responsibility.142 The result was the same, 
however. The district court granted summary judgment on zw pari delicto 
grounds,143 and the Seventh Circuit affirmed.144 Although the district court 
found that plaintiffs had “voluntarily acceded to, fostered, and profited from 
the very practice about which they now complain[ed[,” that conclusion was not 
supported by the record. As in Crest, at most plaintiffs voluntarily acceded to, 
fostered and profited from the Midas Muffler franchise itself, but not from 
many of the particular contractual limitations challenged in the suit. More 
importantly, the finding of no coercion ignored the well-settled concept of eco
nomic coercion—or business necessity—articulated by the Supreme Court as 
early as 1927 in Southern Photo and reaffirmed in 1964 in Simpson v. Union Oil 
Co.145

141. 376 F.2d 692 (7th Cir. 1967), rev'd, 392 U.S. 134 (1968).
142. Id. at 693.
143. Id. at 693-94.
144. Id. at 695.
145. 377 U.S. 13 (1964). In Simpson, the Supreme Court permitted a gasoline service station dealer 

who was terminated for failing to abide by defendant’s resale price restraint to sue for Sherman Act 
violations. The Ninth Circuit granted summary judgment, in part because the parties were in pari 
delicto. The Court of Appeals explained that Simpson had the freedom “to accept or reject the tendered 
lease and consignment contract. The record shows that he went into this deal with his eyes open and 
knew all the facts.” 311 F.2d 764, 768 (9th Cir. 1963). Simpson, as the Ninth Circuit saw things, “delib
erately and knowingly enterfed] into [the] contractual obligations,” placing him in pari delicto with 
defendant. Id at 769.

The Supreme Court reversed. Without discussing the in pari delicto defense, the Court put to rest the 
Ninth Circuit’s narrow concept of coercion. Justice Douglas explained that “the fact that a retailer can 
refuse to deal does not give the supplier immunity if the arrangement is one of those schemes con
demned by the antitrust laws.” 377 U.S. at 16. Rather, the use of a “consignment” device and the threat 
of non-renewal of short term leases was coercive in Simpson. Id. at 21. See generally 1 M. Handler, 
supra note 18, at 531-41 (discussing Simpson).

It is thus apparent that the Supreme Court was faced with a confusing disar
ray of decisions misconstruing and misapplying the in pari delicto defense 
when it granted certiorari to review the Seventh Circuit’s decision in Perma 
Life. Given the common law limitations on that doctrine, it is small wonder 
that the Perma Life Court unanimously reversed summary judgment for de
fendants. What is baffling is that the Court spoke with so many voices, thus 
dissipating a golden opportunity to give proper guidance to the lower courts 
and perpetuating the confusion in the law.

VI. In Pari Delicto After Perma Life

Following the Supreme Court’s decision in Perma Life, an inevitable spate 
of decisions announced that in pari delicto n&s, a dead letter in antitrust cases, 
even when the plaintiff voluntarily and equally participated in the illegal 
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scheme.146 As that misperception subsided, courts turned to the task of sorting 
out the varied opinions of the Supreme Court in Perma Life!* 1

The first court to recognize that in pari delicto was not dead as an antitrust 
defense was the Seventh Circuit in Premier Electrical Construction Co. v. 
Miller-Davis Co.148 In remanding that case for trial,149 Chief Judge Swygert 
recognized that “Perma Life holds only that plaintiffs who do not bear equal 
responsibility for creating and establishing an illegal scheme, or who are re
quired by economic pressures to accept such an agreement, should not be 
barred from recovery simply because they are participants.”150 Chief Judge 
Swygert suggested that there were two critical questions to be answered:
(1) whether the defendant possessed sufficient bargaining power to force the 
plaintiff to participate in the scheme; and (2) which party had initiated the 
scheme.151

The Fourth Circuit went one step further in Columbia Nitrogen Corp. v. Roy
ster Co. ,152 holding that, as a matter of law, in pari delicto bars a plaintiff from 
recovering on a claim involving non-coercive reciprocal dealing.153 Because 
“[vjoluntary participation in an agreement, uninfluenced by economic domi
nation of one party over the other [is] inherent in the concept of non-coercive 
reciprocal dealing,” plaintiffs claim was limited “to evidence disclosing the 
voluntary, joint participation and equal fault of the parties.”154 The court

146. See, eg., Schokbeton Prods. Corp. v. Exposaic Indus., Inc., 308 F. Supp. 1366, 1369 (N D. Ga. 
1969) (no merit in in pari delicto defense, even when plaintiff enthusiastically sought out, entered into, 
and benefited from contract); Stanton v. Texaco, Inc., 289 F. Supp. 884, 891 (D.R.I. 1968) (Perma Life 
completely disposes of in pari delicto defense); Morton v. National Dairy Prods. Corp., 287 F. Supp. 
753, 765 (E.D. Pa. 1968) (Perma Life Court “completely negatived” zn pari delicto defense), affd, 414 
F.2d 403 (3d Cir. 1969), cert, denied, 396 U.S. 1006 (1970).

147. Some courts have “rejected” in pari delicto as a matter of law on the basis of Perma Life, but 
nevertheless have recognized the continued validity of a true “equal fault” defense. See Texas Indus., 
Inc. v. Radcliff Materials, Inc., 101 S. Ct. 2061, 2064 n.7 (1981) (dictum) (suggesting traditional notions 
of in pari delicto inapplicable in antitrust cases). The difference is one of semantics, and we will con
tinue to refer to the defense as in pari delicto.

148. 422 F.2d 1132 (7th Cir.), cert, denied, 400 U.S. 828 (1970); see also South-East Coal Co. v. 
Consolidation Coal Co., 434 F.2d 767, 784 (6th Cir. 1970) (suggesting that zzz pari delicto defense still 
available in certain types of antitrust conspiracies), cert, denied, 402 U.S. 983 (1971).

149. 422 F.2d at 1138. In Premier, plaintiff alleged that defendant had conspired with plaintiff and a 
third company to have both plaintiff and the third company submit higher subcontract bids to defen
dant’s competitors to assist defendant in prevailing in the general contract bidding. Id. at 1137. In 
return for these higher subcontract bids, defendant separately assured both plaintiff and the third com
pany that each would receive the electrical subcontract from defendant if defendant obtained the gen
eral contract. Id. Defendant obtained the general contract and gave the subcontract to the third 
company and not to plaintiff. Id. at 1135. Plaintiff sought treble damages. Id. at 1134.

150. Id at 1138; accord, Lektro-Vend Corp. v. Vendo Corp., 500 F. Supp. 332, 348 (N D. Ill. 1980) 
(Perma Life Court noted possibility of exceptions to general rule that in pari delicto no defense to 
antitrust action); Illinois v. Ralph Vancil, Inc., (1976-2) Trade Cas. (CCH) f 61,025, at 69,515-16 (S.D. 
Ill. 1976) (same) (quoting Premier)-, General Beverage Sales Co. v. East Side Winery, 396 F. Supp. 590, 
592-93 (E.D. Wise. 1975) (if plaintiff bears equal responsibility for creating illegal scheme and has not 
been coerced by economic pressure to accept agreement, participation in scheme may be affirmative 
defense); see also Pinto Trucking Serv., Inc. v. Motor Dispatch, Inc., 649 F.2d 530, 534 n.5 (7th Cir. 
1981) (claim of independent illegality by plaintiff raises unclean hands defense rejected by Kiefer-Stew
art, not in pari delicto defense available under Premier)-, Hogan v. Teledyne, Inc., 328 F. Supp. 1043, 
1047 (N.D. Ill. 1971) (knowing, culpable party to illegal securities agreement is in pari delicto with 
defendant).

151. 422 F.2d at 1138.
152. 451 F.2d 3 (4th Cir. 1971).
153. Id. at 15-16. The jury had rejected plaintiff’s claim of coercive reciprocal dealing. Id. at 13.
154. Id at 15.
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stated that “when parties of substantially equal economic strength mutually 
participate in the formulation and execution of the scheme and bear equal 
responsibility for the consequent restraint of trade, each is barred from seeking 
treble damages from the other.”155 156

155. Id at 15-16 (citations omitted); see, In re Mid-Atlantic Toyota Antitrust Litigation, 516 F. 
Supp. 1287, 1295-96 (D. Md. 1981) (under Columbia Nitrogen, dealer plaintiffs who were voluntary and 
equal partners in conspiracy are in pari delicto with distributor defendant); Technical Learning Collec
tive, Inc. v. Daimler-Benz, A.G., 1980-81 Trade Cas. (CCH) 63,612, at 77,252-53 (D. Md. 1980) (ap
plicability of in pari delicto defense under Columbia Nitrogen requires parties of substantially equal 
economic strength and equal participation by plaintiffs in formulation and execution of conspiracy); 
Midway Enterprises, Inc. v. Petroleum Marketing Corp., 375 F. Supp. 1339, 1345-47 (D. Md. 1974) 
(same).

156. In Dreibus v. Wilson, 529 F.2d 170 (9th Cir. 1975), the court held that plaintiffs, who were the 
originating, active persons responsible for the establishment of an exclusive dealership, could not re
cover antitrust damages. Id. at 174. The Ninth Circuit stated that although the Supreme Court in 
Perma Life abolished in pari delicto as a defense in antitrust cases, the Court indicated that a high 
degree of involvement in the illegal act could constitute a defense. Id Even before Dreibus, the District 
Court for the District of Oregon had recognized the defense of “complete participation and involve
ment.” Dobbins v. Kawasaki Motors Corp., 362 F. Supp. 54, 63-64 (D. Or. 1973).

In Calnetics Corp. v. Volkswagen of America, Inc., 532 F.2d 674 (9th Cir.) (per curiam), cert, denied, 
429 U.S. 940 (1976), the plaintiffsought treble damages when the defendant deprived it of an unlawful 
distributorship. Id. at 688. The Ninth Circuit permitted the plaintiff to calculate damages based on 
sales that were made during the life of the illegal agreement. Id. at 689. The Supreme Court in Perma 
Life, however, rejected this result. See 392 U.S. at 140 (courts can reduce damage awards to reflect 
benefits received by plaintiff from illegal restrictions).

157. 546 F.2d 276 (9th Cir. 1976), cert, denied, 431 U.S. 938 (1977).
158. Id. at 277.
159. Id.

As the law had evolved since Perma Life, analyses by the Ninth, Fifth, and 
Second Circuits have supplied the principal contribution to the current view of 
the in pari delicto defense in antitrust. These courts have influenced pari 
delicto jurisprudence through their decisions in federal securities regulation 
cases as well as in antitrust cases.

A. THE NINTH CIRCUIT’S “BUT FOR” CAUSATION RULE

After giving only brief consideration to the in pari delicto defense in two 
cases after Perma Life,Xi(> the Ninth Circuit more fully reviewed the scope of 
the defense in Javelin Corp. v. Uniroyal, Inc.157 In Javelin, defendants were 
members of a group that pooled purchasing power in order to buy private
label tires from Uniroyal. Group members were required to purchase a mini
mum quota of tires from Uniroyal and limit their sales within exclusive territo
ries.158 Plaintiff went into business several years after the group was formed, 
and immediately sought membership in the group. Plaintiff sought out group 
membership because it could not finance its own private brand. It joined the 
group fully aware of the quota requirements and territorial restrictions. In fact, 
plaintiff considered the territorial restrictions to be advantageous. When 
plaintiffs business flourished, it shifted emphasis to its own brands and failed 
to meet its group quota. Plaintiff was expelled from the group and subse
quently brought suit alleging that the group’s restrictions violated the antitrust 
laws.159

The district court dismissed the complaint on /«pari delicto grounds, but the 
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Ninth Circuit reversed solely because the plaintiff had not participated in the 
formation of the illegal conspiracy. According to the court:

A plaintiff is barred from recovery only when the illegal conspiracy 
would not have been formed but for the plaintiff’s participation. To 
satisfy this test, the jury must necessarily find that the degree of par
ticipation of the plaintiff must be equal to that of any defendant and 
a substantial factor in the formation of the conspiracy. The instigator 
of an illegal scheme clearly is barred under this test. Whether found
ing members of a conspiracy are barred is a question of fact for the 
jury based on the above test.160

160. Id. at 279 (emphasis added). Von Kalinowski expressed a similar view in his treatise: “In the 
author’s view, the in pari delicto defense is a viable defense if it is shown that the plaintiff voluntarily 
participated in the illegal scheme from the outset and was equally responsible for carrying out its objec
tives." 16 N J. Von Kalinowski, Business Organizations § 109.02, at 109-11 (1981) (emphasis 
added).

161. Id at 280.
162. The Northern District of Illinois adopted this approach in In re Folding Carton Antitrust Litig., 

1980-2 Trade Cas. (CCH) H 63,439 (N.D. Ill. 1980). The court rejected the Javelin rule, holding that 
participation in the initiation of the conspiracy is not a sine qua non for assertion of the in pari delicto 
defense. Id. at 76,293.

163. See THI-Hawaii, Inc. v. First Commerce Financial Corp., 627 F.2d 991, 995 (9th Cir. 1980) 
(plaintiff's recovery barred only if illegal conspiracy would not have been formed but for plaintiff’s 
participation).

164. See International Travel Arrangers, Inc. v. Western Airlines, Inc., 623 F.2d 1255, 1262 n. 10 (8th 
Cir.) (only exception Perma Life allows is when illegal conspiracy would not have been formed but for 
plaintiff’s participation) (citing Javelin), cert, denied, 449 U.S. 1063 (1980).

165. 412 F.2d 700 (5th Cir. 1969).
166. 15 U.S.C. § 78j(b) (1976).
167. 17 C.F.R. § 240.10b-5 (1981).
168. 412 F.2d at 701-02.

It is incongruous to say the least that a plaintiff will be permitted to sue 
merely because of the fortuity that it began in business after the defendants 
had already formed the conspiracy. The Ninth Circuit in Javelin acknowl
edged that plaintiff voluntarily sought membership in the conspiracy and ac
tively participated in and benefited from the challenged restraints.161 Such 
proof should have been sufficient to bring an in pari delicto defense into play. 
A subsequent but highly active participant in a conspiracy may be equally or 
even more culpable for the continuation of the scheme than the original con
spirators and therefore should be subject to the pari delicto defense.162 Al
though the Javelin test is too severe a limitation, it remains the law in the 
Ninth Circuit,163 and has been endorsed by the Eighth Circuit as well.164

B. THE FIFTH CIRCUIT’S KUEHNERT ANALYSIS

In a securities law context, the Fifth Circuit analyzed the continued scope of 
the in pari delicto defense in the leading case of Kuehnert v. Texstar Corp.165 In 
Kuehnert, the plaintiff claimed that the defendant had violated section 10(b) of 
the Securities and Exchange Act of 1934166 and SEC rule 10b-5167 by giving 
the plaintiff a false stock “tip.”168 The Fifth Circuit affirmed a grant of sum
mary judgment for defendant on the ground that plaintiff also had violated 
section 10(b) and rule 10b-5 by acting on the tip without making disclosure to 
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the seller, and was therefore in pari delicto with the defendant.169 The court 
explained that the application of the in pari delicto defense rests in the discre
tion of the court.170 The decisive question to the Kuehnert panel was which 
result would promote better the objectives of the securities law by increasing 
the protection afforded the investing public.171 The Fifth Circuit determined 
that “the better choice is to leave upon persons believing themselves tippees 
the restraint arising from the fear of irretrievable loss should they act upon a 
tip which proves to have been untrue.”172

169. Id.
170. Id. at 704.
171. Id.
172. Id. at 705. The Fifth Circuit reached similar results in Gordon v. duPont Glore Forgan Inc., 

487 F .2d 1260, 1263 (5th Cir. 1973) (customer cannot sue broker for violation of stock exchange margin 
rules when customer knows account inadvertently undermargined, maintains silence for substantial 
period of time, and takes no corrective action), cert, denied, 417 U.S. 946 (1974); and James V. 
DuBreuil, 500 F.2d 155, 160 (5th Cir. 1974) (plaintiff cannot sue defendant for violation of securities 
laws prohibiting insider trading within certain period of announced merger when fault of parties mu
tual, simultaneous, and relatively equal).

173. 515 F.2d 591 (5th Cir. 1975), cert, denied, 436 U.S. 831 (1977).
174. Id. at 595-96.
175. Id.
176. Id. at 604.
177. Id.
178. Id. at 605. In the context of a private placement—a distribution of securities not involving a 

public offering and thus exempt from filing with the SEC—the court found private enforcement to be 
particularly appropriate:

[T]he private suit is the only effective means of detecting and deterring wrongdoing on the 
part of issuers and their agents or underwriters who have not registered the securities being 
offered for sale. Accordingly, even though the plaintiffs here . . had participated to some 
degree in facilitating the distribution by signing the debenture agreement, we hold that their 
conduct does not place them in pari delicto with the defendants.

Id. The court affirmed this holding on rehearing, emphasizing that an in pari delicto defense is applica
ble only in cases of relatively equal fault, when allowing the defense will not interfere with the regula
tory scheme. 521 F.2d 225, 227 (5th Cir. 1975).

The Fifth Circuit refined its Kuehnert analysis in Woolf v. S. D. Cohn & 
Co.173 In Woolf, defendants had sold unregistered securities subject to the 
SEC’s private placement rules.174 Plaintiffs alleged that defendants had made 
material misrepresentations when selling the securities, but defendants de
fended on z>z pari delicto grounds, claiming that plaintiffs were sophisticated 
investors who had participated in the illegality by suggesting to others that 
they also buy the securities from defendant.175 The Fifth Circuit reversed, 
finding that plaintiffs’ involvement did not rise to the level of being “relatively 
equal, simultaneous and mutual” with defendants.176 Moreover, the court held 
that even in cases of true equal fault, a court could reject the in pari delicto 
defense when “the defendants’ unlawful activities were of a sort likely to have 
a substantial impact on the investing public.”177 The Fifth Circuit concluded 
that barring suits by plaintiffs in a private placement context would interfere 
seriously with enforcement of the securities laws controlling abuses in private 
placements because a private suit was the only effective means of 
enforcement.178

Judge Weinfeld, continuing his distaste for the in pari delicto defense exhib
ited twenty years earlier in Trebuhs Realty, confronted facts similar to the 
stock tip scheme in Kuehnert and, using the Kuehnert policy analysis, reached 
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the opposite conclusion in Nathanson v. Weis, Voisin, Cannon, Inc. 179 Judge 
Weinfeld denied defendant’s summary judgment motion in a suit brought by a 
tippee against the insider/tipper. The court rejected the z/zpari delicto defense, 
finding that it must yield “to overriding public policy considerations in order 
to secure effective enforcement of the anti-fraud provisions of the securities 
acts by discouraging insiders, brokers and others with superior market infor
mation.”180 Although employing similar analysis as the court in Kuehnert, 
Judge Weinfeld nevertheless rejected the Kuehnert result, reasoning that the 
anti-fraud provisions would be most effectively enforced by disallowing the in 
pari delicto de fense.181

179. 325 F. Supp. 50 (S.D.N.Y. 1971).
180. Id at 53.
181. Id at 57-58 & n.36 (citing Kuehnert, 412 F.2d at 706 (Godbold, J., dissenting)).
182. 555 F.2d 1152 (3d Cir.), cert, denied, 434 U.S. 965 (1977).
183. The Third Circuit briefly considered the in pari delicto defense in American Motors Inns, Inc. v. 

Holiday Inns, Inc., 521 F.2d 1230 (3d Cir. 1975), explaining only that "the common law doctrine of in 
pari delicto does not generally apply to federal antitrust actions”; and that although the Supreme Court 
in Perma Life reserved the question of whether a plaintiff who “had actively supported the entire re
strictive program, participated in its formulation and encouraged its continuation,” this was not such a 
case. Id. at 1254-55.

184. 555 F.2d at 1158-59.
185. Id.
186. Id. at 1164 & n.57 (citing Kuehnert, 412 F.2d at 704-05).
187. Id.; see Collins v. PBW Stock Exch., Inc., 408 F. Supp. 1344, 1349 (E.D. Pa. 1976) (barring zh 

pari delicto defense in securities action on public policy grounds, following Kuehnert and Woolf), see 
also Sostrini v. Altschul, 492 F. Supp. 486, 489 (N.D. Ill. 1980) (allowing in pari delicto defense in 
securities actions only if plaintiff’s fault substantially equal to defendant’s).

The Third Circuit’s opinion in another stock tip case, Tarasi v. Pittsburgh 
National Bank,182 represents a thoughtful addition to the in pari delicto analy
sis.183 184 Judge Adams, writing for the court, briefly traced the in pari delicto 
defense and its “rejection” in an antitrust context in Perma LifeIM At bottom, 
Judge Adams saw the teachings of Perma Life as follows:

Perma Life thus appears to have restricted consideration of plaintiffs’ 
illegal conduct as a defense without foreclosing cognizance of this 
factor altogether. A plaintiffs unlawful conduct must be active and 
significant before it can bar a verdict in his favor. However, Perma 
Life also teaches that prevention of unjust enrichment and protection 
of the integrity of the courts cannot, by themselves, thwart recovery 
in private actions under regulatory statutes. Accordingly, before de
nying recovery to a plaintiff, a court must carefully assess the impact 
of such a result on the enforcement of statutory schemes.185

The court reviewed the contradictory decisions in Kuehnert and Nathanson, 
and then turned to determine whether the Tarasi plaintiffs unlawful conduct 
was of sufficient magnitude when compared to defendant’s to place the parties 
zz? pari delicto. Considering “the factors that form the basis of zzz pari delicto: 
augmenting the integrity of the courts and preventing wrongdoers from profit
ing from their misdeeds,”186 the Third Circuit upheld the defense, in line with 
the Kuehnert result rather than that of Nathanson .187

The Kuehnert focus on the perceived deterrent effect of allowing or rejecting 
an in pari delicto defense remains the Fifth Circuit’s mode of analysis in the 
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securities area,188 and has been adopted in that area by the Fourth Circuit as 
well.189 That has not been true, however, in the antitrust field. Initially, the 
Fifth Circuit “seriously question[ed|” whether the in pari delicto defense in 
antitrust cases was still viable after Perma Life.'90 Later, in Wilson P. Abra
ham Construction Corp. v. Texas Industries, Inc.,'9' it interpreted that earlier 
view as “mere dicta”192 and endorsed the Seventh Circuit’s holding in Premier 
Electrical Construction Co. v. Miller-Davis Co.193 that “Perma Life refuses an 
in pari delicto defense only to those ‘plaintiffs who do not bear equal responsi
bility for creating and establishing an illegal scheme, or who are required by 
economic pressures to accept such an agreement.’ ”194

188. See, eg., Wolfson v. Baker, 623 F.2d 1074, 1081-82 (5th Cir. 1980) (applying in pari delicto 
defense to securities customer’s action against broker because risk of encouraging customer plaintiffs to 
violate law outweighs potential deterrent value of prohibiting defense), cert, denied, 101 S. Ct. 1483 
(1981); Fogarty v. Security Trust Co., 532 F.2d 1029, 1033 (5th Cir. 1976) (barring in pari delicto de
fense to 10b-5 action because of substantial impact of defendant’s actions on investing public); Xaphes 
v. Shearson, Hayden, Stone, Inc., 508 F. Supp. 882, 884-87 (S.D. Fla. 1981) (same).

189. See, e.g., Federal Deposit Ins. Corp. v. Aroneck, 643 F.2d 164, 166 (4th Cir. 1981) (barring« 
pari delicto defense, following Lawler v. Gilliam). Lawler v. Gilliam, 569 F.2d 1283, 1292-94 (4th Cir. 
1978) (barring in pari delicto defense, adopting policy analysis of Kuehnerty, Malamphy v. Real-Tex 
Enterprises, Inc., 527 F.2d 978, 980 (4th Cir. 1975) (per curiam) (allowing in pari delicto defense to 
securities action when plaintiffs and defendants equally culpable participants in illegality, citing 
Kuehnert).

190. Greene v. General Foods Corp., 517 F.2d 635, 646-47 (5th Cir. 1975), cert, denied, 424 U.S. 942 
(1976). The court rejected the defense, finding that the plaintiff was "representative of the small busi
nessman who acquiesces in or is coerced into a program or pattern of conduct violative of the antitrust 
laws because of the disproportionate bargaining power of the corporation from which he obtains most 
of his stock in trade.” Id. at 646. The dictum in Greene, however, unnecessarily went beyond merely 
denying in pari delicto on the facts presented. In Pearl Brewing Co. v. Jos. Schlitz Brewing Co., 415 F. 
Supp. 1122, 1130-32 (S.D. Tex. 1976), the district court held that the in pari delicto defense was no 
longer properly invoked in antitrust damage suits. Id at 1132. It stated, however, that defendant could 
use evidence of plaintiff’s complete and voluntary participation to rebut plaintiff’s allegation of causa
tion and damage. Id.

191. 604 F.2d 897 (5th Cir. 1979), affd on other grounds, 449 U.S. 949 (1981).
192. Id. at 902 n.10.
193. 422 F.2d 1132 (7th Cir.), cerZ. denied, 400 U.S. 828 (1970); see notes 148-51 supra and accompa

nying text (discussing Premier).
194. 604 F.2d at 902 (emphasis added) (quoting Premier, 422 F.2d at 1138).
195. See 12 C.F.R. § 220 (1981) (Regulation T) (governing extension of credit to customers by mem

bers of national securities exchanges, brokers, or dealers); id § 221 (Regulation U) (governing exten
sion of credit by banks for purposes of purchasing or carrying securities).

C. THE SECOND CIRCUIT’S STRUGGLE WITH IN PARI DELICTO

The United States Court of Appeals for the Second Circuit and various 
judges in the Southern District of New York have wrestled with the proper 
scope of in pari delicto on a broad front since Perma Life. The doctrine has 
been evaluated in various securities law contexts, as well as under the antitrust 
laws.

1. The Margin Cases

A major battleground for the in pari delicto dispute has been private actions 
brought for violations of Federal Reserve Board “margin requirements.”195 
Under these requirements as originally promulgated, the burden of observing 
the margin requirements—the percentage of a security’s price that legally can 
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be loaned to a purchaser of that security—falls solely on the lender.196 This 
allocation of legal responsibility proved critical to the Second Circuit’s analysis 
of the in pari delicto defense in Pearlstein z Scudder & German. 197 There, de
fendant alleged that plaintiff was knowledgeable in the securities field and 
frauduently had induced defendant to extend credit illegally, with a conscious 
plan to profit if the securities increased in value, and to sue the defendant if 
they decreased in value.198 Nevertheless, the court found defendant liable, be
cause “[ujnlike the antitrust laws which forbid both seller and buyer to enter 
into a proscribed transaction, the federally imposed margin requirements for
bid a broker to extend undue credit but do not forbid customers from ac
cepting such credit.”199 Thus, Judge Waterman held that the plaintiff customer 
was not in pari delicto with the defendant broker for violating the margin 
requirements.200

196. See 15 U.S.C. §§ 78g(a), 78g(c), 78g(d) (1976) (enabling Federal Reserve Board to promulgate 
margin requirements); 12 C.F.R. §§ 220, 221 (1981) (establishing margin requirements for lenders).

197. 429 F.2d 1136 (2d Cir. 1970), cert. denied, 401 U.S. 1013 (1971).
198. Id at 1138-39.
199. Id. at 1141.
200. Id.; see Spoon v. Walston & Co., 345 F. Supp. 518, 520-21 (E D. Mich. 1972) (inpari delicto not 

applicable to margin requirement cases because plaintiffs fault not equal to defendant’s), ajpd, 478 
F.2d 246 (6th Cir. 1973); In re Naftalin & Co., 333 F. Supp. 136, 144-45 (D. Minn. 1971) (same), 
vacated, 469 F.2d 166 (8th Cir. 1972); Avery v. Merrill Lynch, Pierce, Fenner & Smith, 328 F. Supp. 
677,680-81 (D.D.C. 1971) (same).

201. 429 F.2d at 1145 (Friendly, J., dissenting).
202. Id. at 1148. Judge Friendly’s view previously had been articulated, somewhat less forcefully, by 

Senior Judge Graven in Serzysko v. Chase Manhattan Bank, 290 F. Supp. 74 (S.D.N.Y. 1968), affd 
mem., 409 F.2d 1360 (2d Cir.), cert, denied, 396 U.S. 904 (1969): “(T]o allow the plaintiff to recover in 
this action would be to encourage rather than discourage deception on the part of the investors-borrow- 
ers with resulting prejudice to the observance of the margin requirement of the act.” Id. at 90; see also 
Goldman v. Bank of Commonwealth, 467 F.2d 439, 446 (6th Cir. 1972) (endorsing Serzysko)', SEC v. 
Packer, Wilbur & Co. Inc., 362 F. Supp. 510, 514 (S.D.N.Y. 1973) (same), ap'd, 498 F.2d 978 (2d Cir. 
1974).

203. 15 U.S.C. § 78g(f) (1976) (effective October 13, 1971).
204. Id', see 12 C.F.R. § 224 (1981) (establishing margin requirements for securities purchasers).
205. Pearlstein v. Scudder & German, 527 F.2d 1141, 1145 n.3 (2d Cir. 1975). Since enactment of 

section 7(f) and promulgation of the regulations thereunder, courts consistently have denied recovery to 
plaintiffs who have violated the margin requirements. See, e.g., Goldman v. Bank of Commonwealth, 
467 F.2d 439, 446 (6th Cir. 1972) (sustaining in pari delicto defense against plaintiff who violated mar
gin requirements); Palmer v. Thompson & McKinnon Auchincloss Inc., 42/ F. Supp. 915, 921-22 (D. 
Conn. 1977) (recognizing effect of § 7(f) to restore to broker defense of in pari delicto)', Lance v. 

Judge Friendly disagreed in a blistering dissent, observing that the majority 
opinion reached “a conclusion that shocks the conscience and wars with com
mon sense.”201 In Judge Friendly’s view, the majority result had the potential 
effect of encouraging more securities law violations than it deterred: “Any 
deterrent effect of threatened liability on the broker may well be more than 
offset by the inducement to violations inherent in the prospect of a free ride for 
the customer who, under the majority’s view, is placed in the enviable position 
of ‘heads-I-win, tails-you-lose.’ ”202

In 1971, Congress enacted section 7(f) of the Securities Exchange Act,203 
making an investor equally responsible with a broker for observance of margin 
requirements.204 In reviewing the damage award after remand in Pearlstein, 
the Second Circuit recognized that the intervening passage of section 7(f) “cast 
doubt on the continued viability of the [majority’s] rationale.”205
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2. Securities Fraud Cases
The Second Circuit, in Mallis v. Bankers Trust Co. ,206 briefly addressed the 

applicability of the in pari delicto defense in securities fraud cases. As Judge 
Friendly saw it, />/pari delicto was a defense in securities fraud actions if plain
tiff's wrongdoing was no less than defendant’s and if the statutory objectives 
were served by allowing the defense to stand.207 Finding that plaintiffs’ “al
leged delicts are insufficiently related to either the statutory violation at issue 
or the objectives underlying the [statute],” the court rejected the defense.208

Wedbush. Noble, Cooke, Inc., 418 F. Supp. 653, 654 (D. Alaska 1976) (same); Bell v. J.D. Winer & Co., 
Inc., 392 F. Supp. 646, 651-54 (S.D.N.Y. 1975) (same).

206. 615 F.2d 68 (2d Cir. 1980), «77. denied. 101 S. Ct. 938 (1981).
207. 615 F.2d at 76. The court cited with approval the Fifth Circuit’s Kuehnert analysis. Id.
208. Id. The Second Circuit made a similar point in Katz v. Amos Treat & Co., 411 F.2d 1046 (2d

Cir. 1969), rejecting an in pari delicto defense because “the case is not one where [plaintiff] so made
himself a part of the basic violation that recovery should be denied on the basis of in pari delicto!' Id. at 
1054. The lower courts in the Second Circuit have tracked the Fifth Circuit’s Kuehnert emphasis on 
policy. See, e.g, Savino v. E.F. Hutton & Co., Inc., 507 F. Supp. 1225, 1234 n.6 (S.D.N.Y. 1981) 
(following Mallis)-, Weitzman v. Stein, 436 F. Supp. 895, 904-06 (S.D.N.Y. 1977) (barring in pari delicto 
defense to further purpose of underlying securities statute); Neuwirth Investment Fund, Ltd. v. Swan
ton, 422 F. Supp. 1187, 1193 (S.D.N.Y. 1975) (same); Herzfeld v. Laventhol, Krekstein, Horwath & 
Horwath, 378 F. Supp. 112, 136-38 (S.D.N.Y. 1974) (same), modified on other grounds, 540 F.2d 27 (2d 
Cir. 1976); Nathanson v. Weis, Voisin, Cannon, Inc., 325 F. Supp. 50, 52-58 (S.D.N.Y. 1971) (same); 
Wohl v. Blair & Co., Inc., 50 F.R.D. 89, 91-93 (S.D.N.Y. 1970) (denying motion to strike in pari delicto 
defense on Kuehnert policy ground); see also Moholt v. Dean Witter Reynolds, Inc., 478 F. Supp. 451, 
453 (D.D.C. 1979) (barring in pari delicto defense to further purpose of underlying securities statute); 
Rosen v. Dick, 1974 Fed. Sec. L. Rep. (CCH) (| 94,786, at 96,606 (S.D.N.Y. 1974) (in pari delicto 
inapplicable when former officers and directors of corporation charged with perpetrating fraud on cor
poration and shareholders).

209. Columbia Pictures Indus., Inc. v. American Broadcasting Co., 501 F.2d 894, 899 (2d Cir. 1974) 
(citing Perma Life, 392 U.S. at 138-140).

210. 517 F.2d 976 (2d Cir. 1975).
211. Id. at 982 (citations omitted).
212. Skouras Theatres Corp. v. Radio-Keith-Orpheum Corp., 58 F.R.D. 357 (S.D.N.Y. 1973) 

(mem.). The Second Circuit also relied upon Pearlstein, Columbia Nitrogen and Premier.
213. Id. at 360. The status of the in pari delicto defense is problematic in some circuits. For example, 

the Tenth Circuit recently has taken a dim view of the in pari delicto defense, concluding that Perma 
Life "rules (in pari delicto} out in cases in which the plaintiff was charged with participating in the 
unlawful scheme.” Semke v. Enid Auto. Dealers Ass’n, 456 F.2d 1361, 1369 (10th Cir. 1972). See Lamp 
Liquors, Inc. v. Adolph Coors Co., 563 F.2d 425, 431 (10th Cir. 1977) (inpari delicto defense to anti
trust claim barred when based on plaintiff’s violation of state licensing laws because fault not equal); 
Adolph Coors Co. v. A & S Wholesalers, Inc., 561 F.2d 807, 815 (10th Cir. 1977) (same); Semke v. Enid 
Auto. Dealers Ass’n, 456 F.2d at 1368 (same). But, because these cases all involved separate illegal 

3. Antitrust Cases
Although the Second Circuit once observed in passing “that the pari 

delicto doctrine is not a defense on the merits” of an antitrust claim,209 it later 
made clear in Bernstein v. Universal Pictures, Inc.210 that “[a]s a majority of the 
court recognized in Perma Life, a plaintiff may properly be denied antitrust 
relief when his culpability is equal to that of the defendant.”211 The court re
lied in part on a previous case from the Southern District of New York.212 
There, Judge Stewart had concluded that under Perma Life the in pari delicto 
defense would apply if “plaintiffs’ participation in the conspiracy reached the 
same degree of involvement and culpability as that of defendants” and if 
“plaintiffs, deliberately and of their own volition, actively supported the illegal 
scheme for their own self-interest.”213
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VII. Is an In Pari Delicto Defense Necessary in Antitrust Cases?

The existing antitrust concepts of antitrust injury and standing disable many 
plaintiffs from recovering as a result of antitrust violations without resorting to 
the quagmire of pre- and post-TVr/wa Life in pari delicto jurisprudence. Never
theless, these requirements do not address usefully all the policy concerns of 
the in pari delicto doctrine.

Under recognized principles of antitrust injury and standing, an antitrust 
plaintiff may not sue for damages unless, (1) his injury is the type the antitrust 
law at issue was intended to prevent and flowed from the unlawful effect of 
defendant’s behavior;214 and (2) he was directly injured by the challenged ille
gality or was within its target area.215 Thus, if two competitors conspire to fix 
prices, one cannot sue the other for violating section 1 of the Sherman Act, 
because the plaintiff lacks both antitrust injury and standing. The injury that 
the prohibition on horizontal price-fixing is designed to prevent flows from the 
reduction of competition between the two conspirators. Purchasers from the 
conspirators, therefore, and not the conspirators themselves, suffer antitrust in
jury. Similarly, purchasers from the conspirators are the targets of the 
conspiracy.

conduct by plaintiff, and not participation by plaintiff in the same illegality as defendant, in pari delicto 
was not properly presented. See notes 108-23 supra and accompanying text (discussing distinction 
between unclean hands and in pari delicto). Moreover, the court has recognized that true “equal fault 
could be a bar.” Lamp Liquors, Inc. v. Adolph Coors Co., 563 F.2d at 431. In the securities area, the 
Tenth Circuit, even before Perma Life, properly had limited the in pari delicto defense to cases in which 
the plaintiff was truly of equal fault. See Can-Am Petroleum Co. v. Beck, 331 F.2d 371, 373-74 (10th 
Cir. 1964) (in pari delicto defense to securities fraud action barred because plaintiff lacked defendant’s 
degree of culpability).

214. Brunswick Corp. v. Pueblo Bowl-O-Mat, Inc., 429 U.S. 477, 489 (1977) (plaintiff alleging that 
defendant acquired plaintiff’s bankrupt competitors in violation of antitrust laws may not recover be
cause plaintiff's lost profits due to lawful competition and not unlawful acquistion); see Engine Special
ties, Inc. v. Bombardier Ltd., 605 F.2d 1, 12-15 (1st Cir. 1979) (per curiam) (antitrust plaintiff must 
allege injury flowing from that which made defendant’s act unlawful; citing Brunswick}, cert, denied, 
446 U.S. 983 (1980); Berkey Photo, Inc. v. Eastman Kodak Co., 603 F.2d 263, 296-98 (2d Cir. 1979) 
(same), cert, denied, 444 U.S. 1093 (1980); John Lenore & Co. v. Olympia Brewing Co., 550 F.2d 495, 
498-500 (9th Cir. 1977) (same); Murphy Tugboat Co. v. Crowley, 454 F. Supp. 847, 850-51 (N.D. Cal. 
1978) (same), affd. 1981-1 Trade Cas. (CCH) H 64,000 (9th Cir. 1981).

215. Calderone Enterprises Corp. v. United Artists Theatre Circuit, Inc., 454 F.2d 1292, 1295 (2d 
Cir. 1971) (theater landlord without standing to sue tenant-exhibitor for losses under percentage lease 
due to defendant’s participation in price-fixing conspiracy because plaintiff not within target area of 
alleged conspiracy); accord, Hayes v. Solomon, 597 F.2d 958, 981 (5th Cir. 1979) (to have standing, 
antitrust plaintiff must be target or within target area of allegedly illegal conspiracy), cert, denied, 444 
U.S. 1078 (1980); Larry R. George Sales Co. v. Cool Attic Corp., 587 F.2d 266, 270-72 (5th Cir. 1979) 
(per curiam) (same); Billy Baxter, Inc. v. Coca-Cola Co., 431 F.2d 183, 187 (2d Cir. 1970) (same), cert, 
denied, 401 U.S. 923 (1971). See generally Handler, Changing Trends in Antitrust Doctrines: An Unprec
edented Supreme Court Term—1977, TI Colum. L. Rev. 979, 989-997 (1977) (discussing Brunswick and 
its effect on injury and standing) [hereinafter Handler, Changing Trends}', Sherman, Antitrust Standing: 
From Loeb to Malamud, 51 N.Y.U. L. Rev. 374 (1976) (discussing \>te.-Brunswick developments in 
injury and standing doctrine).

One area in which antitrust injury and standing are insufficient, and where 
an pari delicto defense is necessary, is a case in which a dealer suggests to a 
supplier that the supplier impose a restraint, such as a resale price maintenance 
scheme, on all dealers including the requesting dealer. In this situation, the 
requesting dealer should not be allowed to sue for damages resulting from the 
resale price restraint. But that result is not supplied by the laws of antitrust 
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injury or standing without distorting the concepts. The instigating dealer 
would have both antitrust injury and standing because, in a classic sense, the 
restrained dealers are the very persons whom the antitrust laws are designed to 
protect, and are also the targets of the restraint.

Conclusion and Recommendations

The question that remains to be answered today is the same that it was in 
1968 when Perma Life reached the Supreme Court: what role should the z>zpari 
delicto doctrine play in antitrust cases? Before providing our proposed an
swer, we must ask what the true impact of the Perma Life decision was. Under 
the existing precedents, both at English common law and in Supreme Court 
jurisprudence, z>zpari delicto would not have disabled the Perma Life plaintiffs 
from bringing suit because they did not freely and equally participate in the 
challenged illegality. Further, although Justice Black used sweeping language 
in his opinion, surely he did not intend to erase the defense of illegality in 
executory contract actions,216 or to permit a party to a trust agreement to re
cover property placed in the illegal combination.

216. Because in pari delicto applies only to situations in which one party to a completed transaction 
seeks damages or injunctive relief, Perma Life does not involve one party’s attempt to enforce an illegal 
executory scheme.

Illegality as a defense to an action to enforce an illegal contract is well recognized in the antitrust 
area as an exception to the holding in Kelly v. Kosuga, 358 U.S. 516 (1959). Kaiser Steel Corp. v. 
Mullins, 50 U.S.L.W. 4152, 4153 (January 13, 1982); see Continental Wall Paper Co. v. Louis Voight & 
Sons Co., 212 U.S. 227, 262 (1909) (refusing to enforce buyer’s promise to pay for goods because prom
ise to pay itself illegal under antitrust laws). In Kelly, the Court rejected an antitrust defense to a 
buyer’s obligation to pay for goods received holding that an antitrust defense was unavailable in actions 
upon a contract except when denial of the defense will result in judicial participation in the enforce
ment of an agreement which violates the antitrust laws. Id. at 520. See generally Viacom Int’l Inc. v. 
Tandem Prods., Inc., 526 F.2d 593, 597-99 (2d Cir. 1975) (discussing Kelly}, 1 Handler, supra note 18, 
at 353-57 (same).

217. See Dreibus v. Wilson, 529 F.2d 170, 174 (9th Cir. 1975) (in pari delicto abolished, but high 
degree of involvement constitutes defense); Pearl Brewing Co. v. Jos. Schlitz Brewing Co., 415 F. Supp. 
1122, 1131 (S.D. Tex. 1976) (in pari delicto doctrine replaced with causation inquiry).

218. Hunt v. Mobil Oil Corp., 410 F. Supp. 10, 17-23 (S.D.N.Y. 1976), affd, 550 F.2d 68 (2d Cir.), 
cert, denied, 434 U.S. 984 (1977).

219. Id. at 17 n.12.
220. See notes 160-64 supra and accompanying text (discussing Ninth Circuit’s “but for” causation 

rule). Thus, in Javelin Corp. v. Uniroyal, Inc., 546 F.2d 276 (9th Cir. 1976), cert, denied, 431 U.S. 938 
(1977), the court allowed a free and equal participant to sue its co-conspirators merely because it was 
not a party to the creation of the conspiracy. Id at 277-80. Judge Lumbard went one step further in 
Fairfield County Beverage Distribs., Inc. v. Narragansett Brewing Co., 378 F. Supp. 376 (D. Conn. 

What, then, is the legacy of Perma Life'! In part, the problems generated by 
the Perma Life opinions have been semantic. Courts have struggled with a 
label for an “equal fault” defense to avoid contradicting Justice Black’s appar
ently absolute rejection of/« pari delicto .217 In addition, at least one court cor
rectly set aside the zzz pari delicto defense when economic coercion was 
suggested,218 but unnecessarily assumed the total inefficacy of the defense.219 
This court failed to recognize that the doctrine simply does not apply to cases 
in which plaintiff has been subject to economic coercion.

The problems go deeper than semantics, however. Courts in the Ninth Cir
cuit, followed by the Eighth Circuit, have created a rule of law that too harshly 
Emits the in pari delicto doctrine.220 Courts have continued to confuse in pari 
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delicto with unclean hands, suggesting that in pari delicto is no longer a de
fense in antitrust cases.221 Finally, courts in several circuits have expended 
considerable effort in speculating about the possible deterrent effect of either 
applying or rejecting zzi pari delicto in various categories of securities cases. 
That is the unnecessary legacy of Perma Life.

1974), rejecting an in pari delicto defense to plaintiffs challenge of an exclusive territory provision from 
which plaintiff benefited, merely stating that “inpari delicto is no defense in antitrust cases.” Id. at 379.

221. See, e.g, International Travel Arrangers, Inc. V. Western Airlines, Inc., 623 F.2d 1255, 1262 
n. 10 (8th Cir.) (rejecting in pari delicto defense of antitrust defendant who challenged plaintiffs fraudu
lent advertising because generally in pari delicto no longer applicable to antitrust cases), cert, denied. 
449 U.S. 1063 (1980); Lamp Liquors, Inc. v. Adolph Coors Co., 563 F.2d 425, 427, 431 (10th Cir. 1977) 
(rejecting in pari delicto defense of antitrust defendant who challenged plaintiffs violation of licensing 
law because in pari delicto no longer applicable to antitrust cases); Adolph Coors Co. v. A & S Whole
salers, Inc., 561 F.2d 807, 815 (10th Cir. 1977) (same); Calnetics Corp. v. Volkswagen of America, Inc., 
532 F.2d 674, 688-89 (9th Cir.) (per curiam) (explicitly equating in pari delicto with unclean hands and 
stating that Perma Life bars the defense), cert, denied, 429 U.S. 940 (1976); Semke v. Enid Auto. Deal
ers Ass’n, 456 F.2d 1361, 1369-70 & nn. 8-9 (10th Cir. 1972) (rejecting in pari delicto defense of antitrust 
defendant who challenged plaintiffs violation of state licensing statute because in pari delicto no longer 
applicable to antitrust cases); see also South-East Coal Co. v. Consolidated Coal Co., 434 F.2d 767, 784 
(6th Cir. 1970) (suggesting that zn pari delicto no longer applicable to antitrust cases), cert, denied, 402 
U.S. 983 (1971); Fairfield County Beverage Distribs., Inc. v. Narragansett Brewing Co., 378 F. Supp. 
376, 379 (D. Conn. 1974) (same). But see Purex Corp. v. Gen. Foods Corp., 318 F. Supp. 322, 323-24 
(C D. Cal. 1970) (correctly distinguishing unclean hands by striking in pari delicto defense because 
plaintiffs alleged antitrust violation not related to defendant’s alleged antitrust violation).

222. An example of this is in the patent/antitrust area. See Walker Process Equip. Inc. v. Food 
Machinery & Chem. Corp., 382 U.S. 172 (1965). In Walker Process, the Supreme Court reconciled the 
patent and antitrust laws by declaring that misrepresentations in patent applications could give rise to a 
section 2 Sherman Act violation only if the patent was “procured by intentional fraud” and if all of the 
other elements of a section 2 violation were shown. Id. at 174; see also Handgards, Inc. v. Ethicon, Inc., 
601 F.2d 986, 993, 995-96 (9th Cir. 1979) (infringement suit brought by patentee may form basis for 
treble damage antitrust action against patentee only upon clear and convincing proof that the suit was 
brought in subjective bad faith), cert, denied, 444 U.S. 1025 (1980). The Walker Process Court limited 
antitrust recovery to instances of intentional fraud to avoid exposing a broader classification of mis
statements to potential antitrust liability, which “might well chill the disclosure of inventions through 
the obtaining of a patent because of fear of the vexations or punitive consequences of treble-damage 
suits.” 382 U.S. at 180 (Harlan, J., concurring). If, on the other hand, intentional fraud resulted in 
obtaining monopoly power or created a dangerous probability of monopoly power in a properly de-

We believe, therefore, that an effort is long overdue to reconcile the compet
ing policies of the antitrust laws and the z/zpari delicto doctrine. The complete 
rejection of z>zpari delicto as a defense subverts the very policies and goals of 
the antitrust laws. Justice Black’s formulation, if applied literally, would re
quire a court to grant a plaintiff treble damages when both parties had been 
equal participants in an unlawful scheme, without even compelling plaintiff to 
cease the very illegality of which he complains. Under the facts of Perma Life, 
for example, if the provisions beneficial to the franchisee in the Midas 
franchise agreement were unlawful, plaintiff could obtain both treble damages 
and an injunction against the restraints upon his freedom, while continuing in 
effect those restraints affecting the franchisor. Moreover, Justice Black, by en
dorsing a “heads-I-win, tails-you-lose” protection for plaintiffs who violate the 
antitrust laws, effectively encourages illegal conduct by plaintiffs. If the con
spiracy is successful, plaintiff profits from the illegality; if it is unsuccessful, 
plaintiff may sue for treble damages.

The policies of the antitrust laws and the in pari delicto doctrine are not 
irreconcilable. Nor have the courts found it difficult to accommodate compet
ing policies in other antitrust contexts.222 The key to the resolution lies not in 
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absolutes, nor in the sacrifice of one policy for another, but rather, in requiring 
an adherence to the demands of both policies to the maximum extent possible.

In the case of antitrust and in pari delicto, courts must recognize the need 
both to promote free and open competition and to prevent a wrongdoer from 
benefiting from his own misconduct. This can be accomplished by paying strict 
attention to the common law scope of the in pari delicto doctrine and by al
lowing the in pari delicto defense to bar treble damage actions by plaintiffs 
within its ambit. Courts should not, however, allow the defense to preclude 
suits for injunctive relief against a defendant’s continued wrongdoing if the 
plaintiff has ceased voluntarily to participate in the challenged arrangement.* 223 
It is one thing to bar a plaintiffs damage recovery because the law does not 
reward wrongdoers for their own voluntary wrongdoings. It is entirely an
other—and we suggest it is improper—to deny the plaintiff a right to bring the 
illegal scheme to an end. A rule limiting the ¿7pari delicto defense to suits for 
damages would effectuate the purposes of the antitrust laws, while preserving 
the fundamental notions of fairness that underlie the zzt pari delicto defense. 
The court, by conditioning rejection of the defense to injunctive claims upon 
the plaintiff s voluntary cessation of participation in the challenged conduct224 
and by enjoining continued illegal conduct by defendant, would bring the total 
wrongdoing of the parties to a halt in one fell swoop. This rule would advance 
the cause of antitrust in a way that neither of the negative philosopies of Kiefer- 
Stewart or Perma Life accomplish.

United States Gypsum Co. v. National Gypsum Co., 352 U.S. 457, 473 (1957) (patentee in violation of 
antitrust laws may not maintain infringement suit until effect of misuse dissipated); B.B. Chem. Co. v. 
Ellis, 314 U.S. 495, 498 (1942) (same). This fosters antitrust policy by penalizing patent misuse, and 
furthers the policy of the patent laws by allowing an inventor to continue reaping the rewards of a 
patent after purging his misuse.

223. One commentator has called for the rejection of an in pari delicto defense to claims for equitable 
relief when the plaintiff “has withdrawn from an unlawful arrangement and . . . either did not instigate 
the arrangement or, though it did, is being sanctioned by other participants for seeking to withdraw.” L. 
Sullivan, Antitrust § 250, at 784-85 (1977). In that author’s view, “the crucial thing is to assure that 
notions of fairness inter se do not reduce unduly the likelihood of competitive conditions being re
stored.” Id. at 784.

224. We do not suggest that plaintiff must cease his participation in the entire arrangement with 
defendant if plaintiff is only challenging certain provisions. Hence, we would allow a franchisee to seek 
injunctive relief from certain provisions of a franchise agreement without requiring him to give up all 
his rights under the agreement. It is important that the court allow plaintiff to seek injunctive relief, but 
only if the plaintiff has taken steps to extricate himself from the challenged illegality. We would not 
impose that condition when extrication is impracticable or when it would deter unduly plaintiff’s suit 
for injunctive relief.

We suggest the following guidelines for applying the ¿7pari delicto doctrine 
to damage claims:

First, the defense should arise only when the plaintiff was involved in 
the same specific illegal conduct that the defendant allegedly commit
ted. Independent illegal activity, mere unclean hands, should be no 
bar.

fined relevant market, the full panoply of antitrust sanctions could be invoked against the recreant 
patentee. See generally 1 M. Handler, supra note 18 at 687-90 (endorsing Walker Process reasoning 
and result).

Similarly, in the patent misuse area, if a patent holder is guilty of misuse, he cannot recover damages 
from an infringer. Morton Salt Co. v. G.S. Suppiger Co., 314 U.S. 488, 494 (1942). If, however, the 
patentee purges his misuse, he may enforce his patent against infringers in the future. Id. at 493-94; see
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Second, the defense should be available only when the fault of the 
parties is approximately equal or, as Justice Fortas put it, when “the 
'delictum' is approximately 'par'P1^

225. 392 U.S. at 147.
226. This coercion exception is analytically distinct from the settled doctrine that economic coercion 

is no defense to a suit by an outsider injured by a conspiracy. United States v. Paramount Pictures, 
Inc., 334 U.S. 131, 161 (1948). For example, if X was economically “coerced” by Y to conspire to the 
injury of Z, this does not relieve X from liability in a suit brought by Z. Id.

227. See notes 160-64 supra and accompanying text (discussing Ninth Circuit “but for” test).

Third, the defense should be limited to situations in which the plain
tiffs participation in the illegal venture did not arise as a result of 
actual coercion, economic coercion, business necessity, or unequal 
bargaining power.225 226 227

The in pari delicto defense should not be restricted, in our view, by mechani
cal formulae, such as the Ninth Circuit’s “but for” test. Rather, we would 
prefer to place upon the defendant the burden of proof for all elements of the 
defense noted above, including proof of a lack of economic coercion. The 
Ninth Circuit’s concern that plaintiff be present at the creation of the conspir
acy is one factor to be considered in determining whether the parties are 
equally at fault, but should not be a sine qua non?r'

There is no simple answer to the question of when the fault of the parties in 
an illegality should be found to be approximately equal. It is, at bottom, a 
question of fact to be resolved by the trier of fact. The following inquiries are 
useful in determining that question:

(1) Which party initiated the contact between plaintiff and 
defendant?

(2) Which party first suggested the challenged illegal conduct?

(3) Which party (or parties) benefited from the challenged 
illegality?

(4) Did plaintiff object to the challenged illegality and, if so, when?

(5) Did plaintiff “trade off” the challenged illegality for other re
straints on defendant’s conduct?

(6) Did plaintiff participate in the challenged illegality and, if so, 
for how long?

None of these factors, standing alone, should be deemed dispositive. More
over, a court should evaluate these factors by focusing on the challenged ille
gality, such as the particular clauses in a franchise agreement, and not merely 
on the overall relationship between plaintiff and defendant.

Similarly, there is no magic formula for determining whether plaintiff was 
subject to economic coercion or business necessity in participating in the al
leged illegality. Reference to definitions of actual coercion in other areas of 
the law are both unduly restrictive and non-illuminating. As we have seen, 
proof of actual coercion is unnecessary to reject an pari delicto defense; 
proof of economic coercion or business necessity will suffice. It is hardly an 
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answer, therefore, to follow the actual coercion definition in the vertical re
straint context, which pronounces that “coercion” or “intimidation” is suffi
cient to establish coercion, although “exposition, persuasion and argument” 
are not enough.228 Rather, an examination of numerous factors is necessary to 
determine whether plaintiff freely and actively participated in the illegality. 
Many of the following inquiries necessarily overlap the factual considerations 
incident to the determination of equal fault because often the reason that 
plaintiff is not of equal fault is that he has been coerced:

228. See, e.g., Hanson v. Shell Oil Co., 541 F.2d 1352, 1356-57 (9th Cir. 1976) (employing distinction 
in vertical restraint case), cert, denied, 429 U.S. 1074 (1977); Modern Home Institute, Inc. v. Hartford 
Accident & Indem. Co., 513 F.2d 102, 112-14 (2d Cir. 1975) (same); Umphres v. Shell Oil Co., 512 F.2d 
420, 422 (5th Cir.) (same), cert, denied, 423 U.S. 929 (1975); Gray v. Shell Oil Co., 469 F.2d 742, 748 
(9th Cir. 1972) (same), cert, denied, 412 U.S. 943 (1973); Checker Motors Corp. v. Chrysler Corp., 405 
F.2d 319, 322 (2d Cir.) (same), cert, denied, 394 U.S. 999 (1969); Susser v. Carvel Corp., 332 F.2d 505, 
510 (2d Cir. 1964) (same), cert, dismissed, 381 U.S. 125 (1965); United States v. O.M. Scott & Sons Co., 
303 F. Supp. 141, 153-54 (D.D.C. 1969) (same); see also Ford Motor Co. v. United States, 335 U.S. 303, 
316-18 n.3 (1948) (discussing distinction).

229. “Economic power" in tie-in cases arises when the seller has some advantage that his competitors 
in the tying product do not share, which may render the tie-in sale illegal. United States Steel Corp. v. 
Fortner Enterprises Inc., 429 U.S. 610, 620 (1977) (Fortner 1T); accord, Yentsch v. Texaco Inc., 630 F.2d 
46, 58 (2d Cir. 1980); Spartan Grain & Mill Co. v. Ayers, 581 F.2d 419, 427 (Sth Cir. 1978), cert, denied, 
444 U.S. 831 (1979). See generally 2 M. Handler supra note 18 at 793-805 (discussing meaning of 
market power in tie-in cases); Handler, Changing Trends, supra note 215, at 1017-20 (discussing Fortner 
Il and its effect on tie-in sales).

230. The in pari delicto requirement of free and active participation in the illegality is distinct from 
the concept of consent mentioned by Justice Harlan in Perma Life. 392 U.S. at 154; see notes 29-33 
supra and accompanying text (discussing consent situation). The consent defense has never been recog
nized in the antitrust area. The consent example, unlike in pari delicto, involves a plaintiff who does not 
participate in the antitrust violation, but merely knowingly transacts business with one of the conspira
tors. See Simpson v. Union Oil Co., 392 U.S. 13, 16 (1964) (retailer’s opportunity to refuse to deal with 
supplier does not give supplier immunity if arrangement illegal under antitrust laws). See generally 
Note, In Pari Delicto and Consent as Defenses in Private Antitrust Suits, 78 Harv. L. Rev. 1241, 1246-49 
(1965).

(1) What alternatives were available to plaintiff other than dealing 
with defendant?

(2) What was the respective bargaining power of the parties?

(3) Which party first suggested the challenged illegal conduct?

(4) Did plaintiff object to the challenged illegality and, if so, when?

(5) Did plaintiff “trade off” the challenged illegality for other re
straints on defendant’s conduct?

(6) Did plaintiff participate in the challenged illegality and, if so, 
for how long?

Again, no one factor alone should be sufficient to establish economic coercion 
or a lack of economic coercion. In the area of vertical restraints, we suggest 
that an inquiry similar to the “economic power” inquiry in tie-in cases is ap
propriate:229 Did plaintiff agree to the restraint because defendant had “eco
nomic power” in the restrained product?230

The three elements of proof of an in pari delicto defense we suggest above, 
and the rejection of in pari delicto as a defense to injunctive claims, address, in 
our view, the appropriate policy considerations with which the courts have 
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struggled. We believe there is no need for an additional “policy” analysis, 
requiring courts to speculate about whether the defense will enhance or detract 
from the deterrent effect of the statutory scheme, the focus of the Fifth Cir
cuit’s Kuehnert analysis.231 Similarly, we believe that paying close attention to 
the concept of economic coercion or business necessity and rejecting the de
fenses when that element is present fully responds to Lord Mansfield’s concern 
of over two centuries ago that a plaintiff should not be barred from recovery 
when defendant has violated a law which was designed to protect plaintiff 
against “oppression, extortion, deceit, etc.”232

231. See notes 165-94 supra and accompanying text (discussing Kuehnert and progeny).
232. Smith v. Bromley, 99 Eng. Rep. 441, 443 (1760); see text accompanying note 58 supra (quoting 

Smith v. Bromley). The Second Circuit voiced a similar concern in Ring v. Spina, 148 F.2d 647, 653 
(2d Cir. 1945). See text accompanying note 101 supra (quoting Ring v. Spina).

233. See notes 37-45 supra and accompanying text (discussing causation analysis).
234. 392 U.S. at 140.
235. 392 U.S. at 152.
236. Id at 152-53.

We submit that the foregoing analysis better serves the application of the 
“equal fault” defense than does the “causation” analysis suggested by Justice 
White.233 Although Justice White rested his “equal fault” doctrine on the prin
ciples of proximate cause, his own articulation of those principles demonstrates 
their inapplicability to in pari delicto cases. As Justice White observed, proxi
mate cause requires only that defendant’s conduct be a substantial contribut
ing factor to plaintiff’s losses—not that it be the only cause or even the greatest 
cause. When both parties are equally at fault, defendant’s conduct is a substan
tial contributing factor, and therefore meets the test of proximate cause, even 
though Justice White would bar recovery in this situation.

Similarly, we submit that our mode of analysis is preferable to the “damage 
offset” approach suggested by Justice Black in Perma Life. In Justice Black’s 
view, the proper approach to cases of equal fault is to subtract from plaintiff’s 
recovery the benefits he received from participating in the illegal scheme.234 
The problems with that “damage offset’^ approach were ably set forth by Jus
tice Marshall in Perma Life\ it would permit damages in some cases even if 
plaintiff had participated freely and fully in the formulation and implementa
tion of the illegal scheme; and it would add an unnecessarily speculative ele
ment to the factual inquiry involved in an antitrust case.235 As Justice Marshall 
observed, it is much easier to determine whether plaintiffs actively participated 
in the formulation and implementation of the various illegal provisions than it 
is to decide whether the monetary benefits that plaintiffs obtained through the 
provisions surpassed the losses they suffered from the arrangements.236

The inpari delicto doctrine, properly understood and applied, is as valid and 
useful today as it was at the time of Lord Mansfield. In Perma Life Justice 
Black threw out the baby with the bathwater, instead of retaining what was 
sound and eliminating the excrescences stemming from a misunderstanding of 
the history, scope, and purposes of in pari delicto. In our view, we can have our 
cake and eat it too by the simple accommodation of the policies of the com
mon law and antitrust along the lines suggested herein.





NOTES

The Generalized Grievance Restriction:
Prudential Restraint or Constitutional Mandate?

Consider the following hypothetical: In response to current energy needs, 
the United States Department of Energy has constructed an immense “Energy 
Independence Center” (EIC) in the Midwest. The largest structure of its kind 
in the world, this plant refines all of the oil and gasifies all of the coal that the 
government can extract from national park lands. Unfortunately, EIC also 
emits enough air pollutants to make its operation very controversial. The 
Center’s emissions depress the air quality of the surrounding area below stan
dards set by the Environmental Protection Agency. In fact, recent independ
ent research reveals that EIC has to some extent damaged the health of 
virtually every inhabitant of the continental United States.

This situation outrages Susan Citizen, a Seattle, Washington scientist. Citi
zen sues the United States in the appropriate federal district court, under the 
citizen suit provision of the Clean Air Act,1 to enjoin further EIC operations. 
The Clean Air Act provides that “any person may commence a civil action on 
his own behalf . . . against any person (including . . . the United States)” 
alleged to be in violation of the Act.2 Citizen never gets a chance to litigate the 
merits of her suit, however, because the district court judge grants the Govern
ment’s motion to dismiss for lack of standing. Because Citizen shares her in
jury in substantially equal measure with nearly all Americans, the district 
court concludes that she is not a proper party to present the Clean Air Act 
claim.

1. 42 U.S.C. § 7604 (Supp. Ill 1979). Assume that Citizen has complied with the requirements of 42 
U.S.C. §§ 7604(b)-7604(c) (Supp. Ill 1979) (notice and venue requirements).

2. Id. § 7604(a).
3. See Flast v. Cohen, 392 U.S. 83, 99-100 (1968) (standing question focuses on whether plaintiff 

proper party to adjudicate particular issue); 13 C. Wright, A. Miller, & E. Cooper, Federal Prac
tice and Procedure: Jurisdiction and Related Matters § 3531, at 175-76 (1975) (standing doc
trines prevent improperly situated litigant from gaining judicial review of claim).

4. See, eg., Association of Data Processing Serv. Orgs., Inc. v. Camp, 397 U.S. 150, 151 (1970) 
(generalizations about standing largely worthless); United States ex rel. Chapman v. Federal Power 
Comm'n, 345 U.S. 153, 156 (1953) (standing “complicated specialty of federal jurisdiction”); Public 
Citizen, Inc. v. Simon, 539 F.2d 211, 218 (D C. Cir. 1976) (law of standing lacks clarity).

5. See, e.g., Hearings on S. 2097 Before the Subcomm, on Constitutional Rights of the Senate Judiciary 
Comm., 89th Cong., 2d Sess. 467-68 (1966) (statement of Prof. Paul A. Freund) (standing one of most 
amorphous concepts in domain of public law); K. Davis, Administrative Law Treatise § 22.01-1, at 
160 (1978 & Supp. 1980) (though often decisive to litigation, standing law “confused and cluttered”); C. 
Wright, Law of Federal Courts § 13, at 43 (1979) (only thing certain about law of standing is that 
“last word has not yet been written”); Tushnet, The New Law of Standing: A Plea for Abandonment, 62 
Cornell L. Rev. 663, 663 (1977) (iaw of standing nothing more than disjointed rules).

A federal court indeed may dismiss a claim that is otherwise justiciable if 
that claim is presented by an improper party. The law of standing determines 
which parties may “properly” present particular issues in court.3 Both courts4 
and commentators,5 however, have found the law of standing confusing. Baf-

1157
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fling tests6 and elastic concepts7 await potential litigants who seek access to

6. The “nexus” test and the “zone of interests” test are two examples of standing tests that had 
heralded births but face uncertain futures.

The nexus test originated in Flast v. Cohen, 392 U.S. 83 (1968). In Flast federal taxpayers alleged 
that federal funding of instruction and materials for religious schools violates the establishment and 
free exercise clauses of the first amendment. 392 U.S. at 87. Breaking with precedent, the Flast Court 
held that the Constitution does not bar suits by federal taxpayers challenging allegedly unconstitutional 
federal taxing and spending programs. Compare Id. at 101 (conferring standing to federal taxpayer) 
with Frothingham v. Mellon, 262 U.S. 447, 487-88 (1923) (federal taxpayer has no standing to challenge 
federal expenditure as violation of tenth amendment). Chief Justice Warren’s majority opinion ex
plained that federal taxpayers may challenge the constitutionality of a federal spending program if they 
satisfy the two aspects of the nexus test. First, the challenged enactment must be an exercise of Con
gress’ taxing and spending powers under article I, § 8 of the Constitution. Id. at 102. Second, the 
taxpayer must show that the challenged enactment exceeds a specific constitutional limitation upon 
Congress’ taxing and spending powers. Id. at 102-03. The Flast plaintiffs satisfied this test and the 
Court granted them standing. Id. at 103.

The Burger Court has limited the nexus test to the precise standing issue raised in Flast'. whether 
federal taxpayers may challenge Congress’ exercise of its taxing and spending power. See Valley Forge 
Christian College v. Americans United for Separation of Church and State, Inc., 50 U.S.L.W. 4103, 
4107 (U.S. Jan. 12, 1982) (Flast test does not allow challenge to Congress’ exertion of property clause 
power); Duke Power Co. v. Carolina Envtl. Study Group. 438 U.S. 59, 78-79 (1978) (dictum) (nexus test 
applies only to taxpayer suits); Schlesinger v. Reservists Comm, to Stop the War, 418 U.S 208, 225 n.15 
(1974) (Flast nexus test not applicable unless taxing and spending power challenged).

The Court first utilized the zone of interests test in Association of Data Processing Serv. Orgs., Inc. v. 
Camp, 397 U.S. 150 (1970). In Data Processing, companies performing data processing services chal
lenged a Comptroller of the Currency ruling that permitted national banks to provide data processing 
services to other banks and bank customers. Id at 151. Ruling on the standing issue, the Court first 
held that the petitioners had alleged real injury—the increased competition resulting from the ruling 
would lead to lost profits. Id at 152. Second, the Court ruled that the data processors’ interests were 
arguably within the “zone of interests” to be protected by the statute or constitutional guarantee in 
question. Id at 153. In this case the plaintiffs arguably were protected by section four of the Bank 
Service Corporation Act of 1962, 12 U.S.C. § 1864 (1976), which provides that bank service corpora
tions may engage only in bank services. Id. In an opinion issued the same day as Data Processing, the 
Court again applied the zone of interests test. Barlow v. Collins, 397 U.S. 159, 164 (1970) (tenant 
farmers challenging Agriculture Department regulations “clearly” within zone of interests protected by 
Food and Agriculture Act of 1965, 7 U.S.C. § 1444(d) (Supp. IV 1969)).

The Supreme Court has made little use of the zone of interests test since Data Processing. See K. 
Davis, supra note 5, § 22.02-11, at 176 (questioning whether zone of interests test still good law); 13 C. 
Wright, A. Miller, & E. Cooper, supra note 3, § 3531, at 136 n.92 (Supp. 1980) (Supreme Court may 
have discarded zone of interests test in Duke Power Co. v. Carolina Envtl. Study Group, 438 U.S. 59 
(1978)). But see Boston Stock Exch. v. State Tax Comm’n, 429 U.S. 318, 320-21 n.3 (1977) (under Data 
Processing test, out-of-state stock exchanges have standing to challenge New York State transfer tax on 
securities transactions).

The lower federal courts, however, have been less reluctant to employ the zone of interests test. See, 
eg, Suntex Dairy v. Bergland, 591 F.2d 1063, 1065-67 (5th Cir. 1979) (milk producers have standing to 
challenge milk marketing order because producers arguably within zone of interests to be protected by 
Agricultural Marketing Agreement Act, 7 U.S.C. § 601 (1976)); Town Court Nursing Center, Inc. v. 
Beal, 586 F.2d 266, 275 (3d Cir. 1978) (nursing home has standing to challenge HEW procedures be
cause termination of medicare provider agreement arguably within scope of protection of due process 
clause); CBS, Inc. v. Young, 522 F.2d 234, 237-38 (6th Cir. 1975) (news network has standing to chal
lenge order barring persons from discussing case with news media because network’s interests clearly 
within zone of interests to be protected by first amendment). But see K. Davis, supra note 5, § 22.02- 
11, at 176 (courts of appeals pay “lip service” to zone of interests test; more verbiage than substance).

7. For example, the Supreme Court in recent years has imposed a causation requirement: the chal
lenged action must cause the alleged injury. The Court, however, has applied this standard unevenly. 
In Duke Power Co. v. Carolina Envtl. Study Group, 438 U.S. 59 (1978), the Court held that plaintiffs 
had standing to challenge the constitutionality of the Price-Anderson Act, 42 U.S.C. § 2210 (1976), 
which limited liability for nuclear incidents. Id The plaintiffs claimed that pollution and radiation 
emitted from certain planned nuclear power plants would adversely affect their lives. 438 U.S. at 72-73. 
The Court affirmed a lower court finding that, in the absence of the challenged Act, these nuclear power 
plants would not be completed. Id. at 74-75. Thus, because the injuries "resulted” from the Act, the 
plaintiffs had standing. Id. at 81.

In contrast, in Simon v. Eastern Ky. Welfare Rights Org., 426 U.S. 26 (1976), the Court reversed a 
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federal courts.* 8

lower court’s grant of standing to plaintiffs who alleged that they were denied medical treatment be
cause of Internal Revenue Ruling 69-545, 1969-2 C.B. 117, which granted charitable tax status to hospi
tals that did not serve indigents, 426 U.S. at 32-33. The Court held that because the claimed injuries 
did not necessarily “result" from the challenged ruling, the plaintiffs lacked standing. Id. at 45. See text 
accompanying notes 44-49 infra (discussing Eastern Ky. Welfare Rights Organiz.). See generally K. 
Davis, supra note 5, §§ 22.00-2 to -4, at 160-70 (criticizing Supreme Court’s inconsistency in applying 
causation requirement); L. Tribe, American Constitutional Law § 3-21, at 93-94 (1978) (causation 
requirement manipulable and unnecessary).

8. Although the question of standing technically is present in every case, it becomes a particularly 
decisive issue in suits to prevent or to compel government action.

9. See, e.g, Gladstone, Realtors v. Village of Bellwood, 441 U.S. 91, 99-100 (1979) (standing in
volves both constitutional and prudential limitations on federal court jurisdiction); Duke Power Co. v. 
Carolina Envtl. Study Group, 438 U.S. 59, 80-81 (1978) (same); Warth v. Seldin, 422 U.S. 490, 498-99 
(1975) (same).

10. U.S. Const, art. Ill, § 2, states in part: “The judicial Power shall extend to all cases [and] to
Controversies See, e.g., Gladstone, Realtors v. Village of Bellwood, 441 U.S. 91, 99 (1979)
(Constitution eliminates claims in which no case or controversy exists between plaintiff and defendant); 
Warth v. Seldin, 422 U.S. 490, 498 (1975) (constitutional standing requires plaintiff to allege case or 
controversy between himself and defendant); Schlesinger v. Reservists Comm, to Stop the War, 418 
U.S. 208, 215 (1974) (case or controversy requirement imposes jurisdictional limitation on federal 
courts).

11. See, e.g., Gladstone, Realtors v. Village of Bellwood, 441 U.S. 91, 99-100 (1979) (plaintiff quali
fying for article III standing may still lack standing under prudential rules); Duke Power Co. v. Caro
lina Envtl. Study Group, 438 U.S. 59, 80 (1978) (prudential limits on standing arise from concerns of 
proper judicial role); Warth v. Seldin, 422 U.S. 490, 499-500 (1975) (apart from constitutional mandate, 
prudential rules prevent court from deciding abstract questions of public significance).

12. See Gladstone, Realtors v. Village of Bellwood, 441 U.S. 91, 100 (1979) (although Congress may 
legislatively override prudential standing limits, it may not abrogate article III minima); id. at 120 
(Rehnquist, J„ with Stewart, J., dissenting) (although Congress may modify prudential rules, plaintiff 
still must satisfy article III requirements); Warth v. Seldin, 422 U.S. 490, 501 (1975) (article III require
ments remain despite congressional grant of standing to those otherwise prudentially barred).

13. See, e.g., Chayes, The Role of the Judge in Public Law Litigation, 89 Harv. L. Rev. 1281, 1304-05 
(1976) (Court’s standing decisions reflect distaste for reformists and for using district court as vehicle of 
social and economic reform); Sedler, Standing and the Burger Court: An Analysis and Some Proposals 
for Legislative Reform, 30 Rutgers L. Rev. 863, 873-74 (1977) (Court has erected “artificial” standing 
bars which “close the federal courts to large classes of persons seeking vindication of federally guaran
teed rights”); Tushnet, supra note 5, at 663-64 (Court uses standing to avoid decisions on merits of 
underlying claims).

14. The Burger Court has attempted to separate constitutional requirements from prudential con
cerns—a task tne Warren Court found difficult to perform. Compare United States Parole Comm’n v. 
Geraghty, 445 U.S. 388, 410 (1980) (Powell, J., with Burger, C.J., Stewart & Rehnquist, JJ., dissenting) 
(commenting on how Burger Court carefully separates double aspects of standing) with Flast v. Cohen, 

The confusion results in large part from the courts’ failure to distinguish 
clearly between two kinds of standing. Some standing requirements are com
pelled by the Constitution; others are imposed by the judiciary.9 The constitu
tional standing requirements stem from article Ill’s command that federal 
courts adjudicate only “cases or controversies.”10 By contrast, the judicial 
standing requirements stem from the judiciary’s desire to operate according to 
prudential rules that effectively limit the power of the judicial branch.11 The 
distinction is important. Although a congressional grant of standing or a 
court’s appraisal of unique circumstances may overcome prudential rules of 
standing, neither the parties nor any governmental branch may waive the con
stitutional limitation.12 Although the Burger Court has been criticized for its 
restrictive standing decisions,13 it deserves credit for giving some structure to 
standing analysis through its consistent reiteration of the constitutional/pru- 
dential distinction.14
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The Court’s consistency in distinguishing between constitutional and pru
dential standing rules has not been perfect, however. One standing barrier— 
the “generalized grievance restriction”15 that keeps Susan Citizen out of 
court—has appeared in different Burger Court opinions on either side of the 
constitutional/prudential division. A generalized grievance is one the litigant 
“sharefs] in substantially equal measure . . . [with] all or a large class of citi
zens.”16 As recently as 1973, the Supreme Court suggested that a generalized 
grievance restriction is not dispositive of the standing issue when it ruled that 
“standing is not to be denied because many people suffer the same injury.”17 18 
The following year, however, the Court held in United States v. Richardson™ 
and Schlesinger v. Reservists Committee to Stop the War'9 that plaintiffs who 
alleged a grievance common to all members of the public lacked standing.20 In 
both of these 1974 opinions, the Court suggested that the generalized grievance 
standing restriction is based on article III.21 In subsequent cases, however, the 
Supreme Court has based denials of standing to those raising generalized 
grievances on prudential, not constitutional, considerations.22

392 U.S. 83, 97 (1968) (standing doctrine is blend of policy considerations and constitutional 
limitations).

15. Supreme Court justices have employed the term “generalized grievance” to describe a possible 
restriction on standing in several cases. Gladstone, Realtors v. Village of Bellwood, 441 U.S. 91, 100 
(1979); id. at 120 (Rehnquist, J., with Stewart, J., dissenting); Duke Power Co. v. Carolina Envtl. Study 
Group, 438 U.S. 59, 80 (1978); Village of Arlington Heights v. Metropolitan Hous. Dev. Corp., 429 U.S. 
252, 264 (1977); Warth v. Seldin, 422 U.S. 490, 499 (1975); Schlesinger v. Reservists Comm, to Stop the 
War, 418 U.S. 208, 217 (1974); United States v. Richardson, 418 U.S 166, 174, 175 (1974); Barlow v. 
Collins, 397 U.S. 159, 171 (1970) (Brennan, J., with White, J., concurring in part); Flast v. Cohen, 392 
U.S. 83, 106 (1968); id. at 114 (Stewart, J., concurring).

16. Warth v. Seldin, 422 U.S. 490, 499 (1975); cf. note 105 infra (discussing and rejecting possible 
distinction between generalized grievance shared by all citizens and one shared by large class of 
citizens).

17. United States v. Students Challenging Regulatory Agency Procedures, 412 U.S. 669, 687 (1973) 
(law student group has standing to challenge Interstate Commerce Commission regulation that alleg
edly causes members economic, recreational, and aesthetic harm).

18. 418 U.S. 166 (1974).
19. 418 U.S. 208 (1974).
20. Id. at 209 (citizens challenging congressmen's holding of commissions in Armed Forces Reserves 

lack standing); United States v. Richardson, 418 U.S. 166, 178 (1974) (citizen challenging constitution
ality of CIA budgetary secrecy lacks standing).

21. See notes 118-29 infra and accompanying text (demonstrating that Richardson and Reservists are 
constitutionally based decisions).

22. See Gladstone, Realtors v. Village of Bellwood, 441 U.S. 91, 100 (1979) (generalized grievance 
prudential limit on standing); Duke Power Co. v. Carolina Envtl. Study Group, 438 U.S. 59, 80 (1978) 
(same); Warth v. Seldin, 422 U.S. 490, 499 (1975) (same).

23. South Lake Tahoe v. California Tahoe Regional Planning Agency, 625 F.2d 231, 235 (9th Cir.) 
(Court’s opinions in Reservists, Richardson, Warth, and Duke Power "perplexing"; impossible to deter
mine whether generalized grievance bar constitutional or prudential), cert, denied, 449 U.S. 1039 (1980); 
cf. Western Mining Council v. Watt, 643 F.2d 618, 632 & n.21 (9th Cir. 1981) (“not entirely clear” 
whether generalized grievance restriction prudential or constitutional).

The Supreme Court’s most recent pronouncement on standing law, Valley Forge Christian College v. 
Americans United for Separation of Church and State, Inc., 50 U.S.L.W. 4103 (U.S. Jan. 12, 1982), is 
unlikely to clarify the confusion surrounding the generalized grievance restriction. Justice Rehnquist’s 
majority opinion places the generalized grievance restriction among the prudential rules. Id at 4106. 

This confusion at the Supreme Court level has filtered down to the lower 
courts. In a recent decision, the United States Court of Appeals for the Ninth 
Circuit admitted to “some confusion” about whether the rule of Richardson 
and Reservists is constitutionally or prudentially based.23 Other circuit court 
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opinions simply have pigeonholed the restriction as either a constitutional24 or 
a prudential25 standing bar.26

The same opinion, however, later associates generalized grievances with the article Ill standing require
ment. See id at 4108 (discussing generalized grievances and article III requirements together).

24. See Deerfield Medical Center v. Deerfield Beach, 661 F.2d 328. 334 n.10 (5th Cir. 1981) (dictum) 
(pregnant woman challenging zoning commission’s denial of occupational license to abortion facility 
may lack standing because her generalized grievance might fail to meet case or controversy require
ment); Taisacan v. Camacho, 660 F.2d 411, 414 (9th Cir. 1981) (citizen of Northern Mariana Island 
lacks article III standing to challenge vetoes by Islands’ Governor that would deny improved services to 
all residents); National Black Police Ass’n v. Velde, 631 F.2d 784, 789-90 n.7 (D.C. Cir. 1980) (Tamm, 
I, concurring in part) (plaintiffs’ claim that government finances discriminatory law enforcement agen
cies generalized grievance that fails to meet constitutional standing requirements); Americans United 
for Separation of Church and State, Inc. v. Department of HEW, 619 F.2d 252, 262-65 (3d Cir. 1980) 
(dictum) (generalized grievance constitutional restriction), rev'd, 50 U.S.L.W. 4103 (U.S. Jan. 12, 1982); 
Committee for Full Employment v. Blumenthal, 606 F.2d 1062, 1065 (D.C. Cir. 1979) (individuals and 
organizations challenging Office of Revenue Sharing’s failure to review complaint suffer injury in fact, 
not generalized grievance, and meet constitutional standing requirements); Finch v. Mississippi State 
Medical Ass’n, Inc., 585 F.2d 765, 771-72 (5th Cir. 1978) (indigents and women lack standing to chal
lenge Mississippi statutory method of selecting state board of health members because allegation only 
generalized grievance; injury insufficient to meet constitutional standing criteria).

25. See RITE—Research Improves the Envt., Inc. v. Costle, 650 F.2d 1312, 1320 & n.12 (5th Cir.
1981) (prudential generalized grievance restriction does not bar citizen group from suing under Federal 
Water Pollution Control Act); Chadha v. Immigration and Naturalization Serv., 634 F.2d 408, 418 (9th 
Cir. 1980) (generalized grievance restriction prudential bar that does not preclude alien from raising 
separation of powers challenge to statutory provision that authorized one-house veto), cert, granted. 50 
U.S.L.W. 3244 (U.S. October 5, 1981); Legal Aid Soc’y of Alameda County v. Brennan, 608 F.2d 1319, 
1336 (9th Cir. 1979) (minority jobseekers alleging inadequate affirmative action programs by govern
ment contractors not precluded by prudential generalized grievance limitation); Bread Political Action 
Comm. v. Federal Election Comm., 591 F.2d 29, 33-34 & nn.6-8 (7th Cir. 1979) (plaintiffs generalized 
interests sufficient for standing because Federal Election Campaign Act, 2 U.S.C. § 437h(a) (1976), 
removes prudential standing bars), rev.d on other grounds. No. 80-1481, slip op. at 9 (U.S. March 8,
1982) ; Koniag, Inc., Village of Urak v. Andrus, 580 F.2d 601, 612 (D.C. Cir. 1978) (Bazelon, J., concur
ring) (standing rules, including prudential generalized grievance restriction, inapplicable to administra
tive proceedings); National Union of Hosp, and Health Care Employees v. Carey, 557 F.2d 278, 285 (2d 
Cir. 1977) (Mansfield, J„ dissenting) (nursing home employees challenging New York regulation limit
ing medicare payments to nursingTiomes not prudentially barred by generalized grievance restriction).

26. At least one decision failed to categorize the restriction as either constitutional or prudential. See 
Hanson v. National Comm, on Observance of Int’l Women’s Year, 628 F.2d 533, 534 (9th Cir. 1980) 
(discussing generalized grievance restriction without noting its source).

This note explores the law of standing to determine whether the generalized 
grievance restriction is a constitutional or prudential standing bar. The note 
examines the question of whether a plaintiff such as Citizen in the hypothetical 
at the beginning of this article should be constitutionally, thus absolutely, pre
cluded from raising her claim because she shares her injury with many others. 
First, the note outlines current standing law and focuses on the distinction be
tween constitutional and prudential standing restrictions. Next, the note ex
amines the two major Supreme Court decisions that appear to derive the 
generalized grievance restriction from the Constitution and then discusses the 
problems that accompany those decisions. The note concludes that the genera
lized grievance restriction is only a prudential bar and investigates the implica
tions of that determination.

I. Two Categories of Standing Restrictions: The Constitutional 
Requirements and the Prudential Rules

The law of standing has two subdivisions: constitutional requirements and 
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prudential rules.27 Only by analyzing the characteristics and purposes of each 
category can one evaluate a court’s assignment of the generalized grievance 
restriction to one catagory or the other. This section outlines contemporary 
standing law, focusing on the division between the constitutional standing re
quirements and the prudential standing rules.

27. See, e.g., Gladstone, Realtors v. Village of Bellwood, 441 U.S. 91, 99-100 (1979) (standing in
volves both constitutional and prudential limitations on federal court jurisdiction); Duke Power Co. v. 
Carolina Envtl. Study Group, 438 U.S. 59, 80-81 (1978) (same); Singleton v. Wulff, 428 U.S. 106, 123 
(1976) (plurality opinion) (same).

28. U.S. Const, art. Ill, § 2.
29. Other aspects of the case or controversy requirement include the mootness doctrine, the prohibi

tions against collusive suits and advisory opinions, and the political question doctrine. See generally L. 
Tribe, supra note 7, §§ 3-7 to 3-16, at 52-79; C. Wright, supra note 5, § 13, at 38-56.

30. See note 10 supra and accompanying text (discussing case or controversy requirement for 
standing).

31. In Flast v. Cohen, 392 U.S. 83 (1968), Chief Justice Warren stated that “(tjhe fundamental aspect 
of standing is that it focuses on the party seeking to get his complaint before a federal court and not on 
the issues he wishes to have adjudicated.” Id. at 99; accord. Simon v. Eastern Ky. Welfare Rights Org. 
426 U.S. 26, 38 (1976); United States v. Richardson, 418 U.S. 166, 174 (1974).

32. Warth v. Seldin, 422 U.S. 490, 498-99 (1975) (quoting Baker v. Carr, 369 U.S. 186, 204 (1962)).
33. See Flast v. Cohen, 392 U.S. 83, 121 (1968) (Harlan, J., dissenting) (personal stake test only 

restates issue of standing).

A. ARTICLE III STANDING

Article III, section two of the United States Constitution directs federal 
courts to adjudicate only “cases or controversies.”28 The constitutional law of 
standing is one manifestation of this case or controversy requirement.29 When 
a court rules that a particular litigant lacks article III standing to raise an issue, 
it holds in effect that no real controversy exists between that party and his 
opponent.30 Standing analysis, by definition, does not determine whether the 
claim is justiciable; instead, it resolves whether the “proper” party has raised 
that claim.31 Supreme Court decisions have identified the test a litigant must 
pass to gain constitutional standing and articulated the purposes behind that 
test.

The Test. Although the issue of article III standing has received exten
sive attention, the Supreme Court has encountered difficulty in establishing 
criteria with which to determine whether a party is the appropriate one to raise 
a claim. The Court has held that there is not a sufficient “case or controversy” 
unless “the plaintiff has ‘alleged such a personal stake in the outcome of the 
controversy as to warrant his invocation of federal-court jurisdiction and to 
justify exercise of the court’s remedial powers on his behalf.’ ”32 Although this 
“personal stake requirement” puts some flesh on the bones of the constitu
tional “case or controversy” language, it does not answer the questions of how 
much and what kind of a “stake” is sufficient to invoke the court’s decision
making powers.33 The Court has refined constitutional standing further by 
identifying two elements of the personal stake requirement: injury in fact and 
causation.

To satisfy the injury in fact prong of the personal stake requirement, the 
plaintiff must allege that he has suffered or is threatened some actual injury or 
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harm that is both distinct and palpable.34 In contrast, if the plaintiff alleges 
only that the defendant’s actions offend his sensibilities, the injury in fact re
quirement precludes standing. In Sierra Club v. Morton?5 for example, the 
Court denied standing to an environmental organization that sought to restrain 
federal officials from approving development of California’s Mineral King 
Valley.36 The Sierra Club did not allege that the development would cause the 
Club or its members any particular injuries, or even that any of its members 
used the Valley’s resources for hiking and camping.37 Instead, it averred only 
“a special interest in the conservation and the sound maintenance of the na
tional parks, game refuges and forests of the country.”38 The Court held that 
for standing purposes a “mere interest” in the problem cannot substitute for an 
actual injury.39 Applying this distinction to the hypothetical that began this 
article, Citizen could not gain standing merely by alleging her interest in the 
health problems of Americans. Actual damage to her own health,40 however, 
might supply the necessary injury.

Even if the plaintiff alleges a distinct injury to himself, the court may deny 
him article III standing if he fails to plead that the challenged action caused 
the injury alleged.41 This causation requirement is satisfied only if the alleged 
injury is “fairly traceable” to the defendant’s action42 or if the judicial relief 
requested will prevent or redress the injury.43 Applying the causation require
ment, the Supreme Court, in Simon v. Eastern Kentucky Welfare Rights Organi-

34. See, e.g., Gladstone, Realtors v. Village of Bellwood, 441 U.S. 91, 114-15 (1979) (deprivation of 
social and professional benefits of living in integrated society distinct and palpable harm that satisfies 
article III); Duke Power Co. v. Carolina Envtl. Study Group, 438 U.S. 59, 73-74 (1978) (environmental 
and aesthetic consequences of thermal pollution from nuclear power plants sufficiently concrete for 
injury in fact); Laird v. Tatum, 408 U.S. 1, 13-14 (1972) (standing denied because chilling of first 
amendment rights neither specific present harm nor specific future harm).

35. 405 U.S. 727 (1972).
36. Id. at 730-31, 741.
37. Id. at 731.
38. Id. at 730.
39. Id at 739.
40. Although the Court requires that the injury alleged be palpable and distinct, the injury need not 

be physical. See Association of Data Processing Serv. Orgs., Inc. v. Camp, 397 U.S. 150, 154 (1970) 
(injury to aesthetic, conservational, recreational, spiritual, or financial interests may satisfy article III 
injury in fact requirement).

41. See Duke Power Co. v. Carolina Envtl. Study Group, 438 U.S. 59, 72 (1978) (personal stake 
requires causal connection between injury and challenged action); Simon v. Eastern Ky. Welfare 
Rights Org., 426 U.S. 26, 40-42 (1976) (same).

42. See, e.g., Duke Power Co. v. Carolina Envtl. Study Group, 438 U.S. 59, 74-78 (1978) (environ
mental and aesthetic injuries from nuclear plants fairly traceable to statutory liabililty limits on nuclear 
incidents); Simon v. Eastern Ky. Welfare Rights Org., 426 U.S. 26, 41-43 (1976) (hospitals’ refusals to 
serve indigents not fairly traceable to IRS ruling repealing requirement that hospitals serve indigents to 
gain charitable tax treatment); Warth v. Seldin, 422 U.S. 490, 504 (1975) (no concrete demonstration 
that inability to locate housing in town result of allegedly arbitrary and discriminatory zoning 
restrictions).

43. See, e.g., Regents of the Univ, of Calif, v. Bakke, 438 U.S. 265, 280 n.14 (1978) (finding minority 
enrollment program unconstitutional likely to redress exclusion from medical school, even if applicant 
unable to show probable admittance absent exclusive program); Village of Arlington Heights v. Metro
politan Hous. Dev. Corp., 429 U.S. 252, 261-62 (1977) ( finding town’s zoning practices unconstitution
ally discriminatory likely to redress housing developer’s inability to perform construction contract, even 
if developer unable to show he will ultimately acquire financing); Linda R. S. v. Richard D., 410 U.S. 
614, 618 (1973) (plaintiff’s inability to secure support payments from father of her illegitimate child 
only speculatively related to district attorney’s failure to prosecute fathers under statute making neglect
ful parents criminally liable; successful prosecution would bring about imprisonment, not payment). 
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zation^ denied standing to a plaintiff class of indigents who had been refused 
treatment by hospitals that enjoyed “charitable organization” tax status.44 45 The 
plaintiffs sought to challenge an Internal Revenue Ruling46 that allowed hospi
tals to maintain charitable tax status even though they did not provide to the 
extent of their financial ability free service to indigents.47 The Court denied 
standing, reasoning that a hospital might have decided not to serve indigents 
even in the absence of the IRS Ruling and that a court order making free 
treatment of indigents a prerequisite to charitable tax status might not result in 
the plaintiffs’ receiving the services they desired.48 Because causation was not 
demonstrated, the Court denied article III standing.49

44. 426 U.S. 26 (1976).
45. Id. at 44-45.
46. Rev. Rul. 69-545, 1969-2 C.B. 117.
47. 426 U.S. at 31.
48. Id. at 42-43.
49. Id. at 45-46.
50. United States Parole Comm’n v. Geraghty, 445 U.S. 388, 412 (1980) (Powell, J., with Burger, 

C.J., Stewart & Rehnquist, JJ., dissenting).
51. As the following section explains, the injury in fact requirement is linked closely with the need 

for motivated litigants, while the injury and causation requirements together serve to Emit judicial 
power.

52. United States Parole Comm’n v. Geraghty, 445 U.S. 388, 396 (1980); Simon v. Eastern Ky. Wel
fare Rights Org., 426 U.S. 26, 38-39 (1976).

53. See, e.g., United States Parole Comm’n v. Geraghty, 445 U.S. 388, 403 (1980) (court needs to 
hear adversary positions to sharpen presentation of issues); Schlesinger v. Reservists Comm, to Stop the 
War, 418 U.S. 208, 217-18 (1974) (same); Baker v. Carr, 369 U.S. 186, 204 (1962) (same).

54. 369 U.S. 186 (1962).
55. Id. at 204.

For the purposes of standing law, then, the Court has interpreted “case or 
controversy” to require injury in fact and causation. A return to the Susan 
Citizen hypothetical furnishes an illustration of how a litigant might satisfy 
this test. If Citizen alleged, for example, that her health suffered from the 
ongoing operations at EIC, her complaint would pass muster under the article 
III formula. As Justice Powell concluded recently, “the essential and irreduci
ble constitutional requirement is simply a nonfrivolous showing of continuing 
or threatened injury at the hands of the adversary.”50 This formulation of 
“case or controversy” and “personal stake” is a function of the Court’s under
standing of the purposes underlying article III standing.51 The Court has rec
ognized two distinct, yet related, purposes underlying the constitutional 
standing requirement: the needs of judicial decisionmaking and the separation 
of federal governmental powers.52

Purposes. Since 1962, the Supreme Court has ruled consistently that for
federal courts to function properly the parties to each law suit must have per
sonal stakes in the litigation.53 54 Justice Brennan’s majority opinion in Baker v. 
Carr^ reasoned that “a personal stake in the outcome of the controversy . . . 
assure[s] that concrete adverseness which sharpens the presentation of issues 
upon which the court so largely depends for illumination of difficult constitu
tional issues.”55 The Baker view stresses the judiciary’s reliance upon parties to 
present the facts and issues of particular cases. Unlike the processes of the 
legislative branch, the judiciary is unable to choose issues for decision or to 
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develop a wide-ranging record on its own.56 The article III standing formula of 
injury in fact plus causation acts as a litmus test to determine whether parties 
are “proper”; that is, whether particular parties will provide the court with the 
fact-presentation and issue-definition capabilities it lacks.57

Perhaps because commentators have so roundly criticized the Baker ap
proach,58 the Court in recent years has sought to supplement the Baker ration
ale with a separate but related purpose for the article III standing requirement: 
the separation of powers.59 As applied to standing, the separation of powers 
doctrine properly limits the judiciary’s role in an essentially representative 
government.60 Unlike the Baker rationale, which focuses on the functional ca
pabilities courts possess, the concept of judicial role is based on an appraisal of 
how courts ought to behave.61 Because the Constitution creates an essentially 
democratic, representative government,62 it restricts the nondemocratic and

56. Schlesinger v. Reservists Comm, to Stop the War, 418 U.S. 208, 221 n.10 (1974).
57. The Court’s refusal to grant standing to uninjured, yet highly motivated, plaintiffs indicates the 

“litmus paper” character of the injury in fact plus causation test. See United States v. Richardson, 418 
U.S. 166, 177 (1974) (motivated but uninjured litigants lack article III standing); Sierra Club v. Morton, 
405 U.S. 727, 737 (1972) (same). On the other hand, even if the litigant’s injury amounts to only a 
“trifle,” it still may be sufficient to confer standing. United States v. Students Challenging Regulatory 
Agency Procedures, 412 U.S. 669, 689 n.14 (1973); see Monaghan, Constitutional  Adjudication: The Who 
and Wien, 82 Yale L.J. 1363, 1382 (1973) (even most trivial injury will suffice under injury in fact 
test).

58. See, e.g, L. Tribe, supra note 7, § 3-21, at 90 (uninjured plaintiff may be able to present court 
with “complete perspective” of suit); Jaffe, The Citizen as Litigant in Public Actions: The Non-Hohfeldian 
or Ideological Plaintiff, 116 U. Pa. L. Rev. 1033, 1037-38 (1968) (“no predictable difference” in reliabil
ity of injured or uninjured-but-motivated plaintiff to “present a serious, thorough, and complete argu
ment”); Scott, Standing in the Supreme Court—A Functional Analysis, 86 H arv. L. Rev. 645, 674 (1973) 
(personal stake test “idle and unnecessary article III exercise”).

59. See Valley Forge Christian College v. Americans United for Separation of Church and State. 
Inc., 50 U.S.L.W. 4103, 4105-06 (U.S. Jan. 12, 1982) (in reaching article III standing decisions, courts 
must show proper regard for complex nature of constitutional structure; judiciary only one of three 
coequals in democratic system). This resort to a separation of powers rationale may resurrect the analy
sis from early cases, rather than add to standing jurisprudence. As far back as its resolution of the 
standing issue in Frothingham v. Mellon, 262 U.S. 447 (1923), the Supreme Court relied at least in part 
on separation of powers concerns. See 13 C. Wright, A. Miller, & E. Cooper, supra note 3, § 3531, 
at 178 (Frothingham Court used separation of powers rationale).

60. See Gladstone, Realtors v. Village of Bellwood, 441 U.S. 91, 99 (1979) (article III standing con
cerned with properly limited role of judiciary); Warth v. Seldin, 422 U.S. 490, 498 (1975) (same). Chief 
Justice Warren disagreed with this analysis. In Flast v. Cohen, 392 U.S. 83 (1968), he wrote that “[t]he 
question whether a particular person is a proper party to maintain the action does not, by its own force, 
raise separation of powers problems related to improper judicial interference in areas committed to 
other branches of the Federal Government. Such problems arise, if at all, only from the substantive 
issues the individual seeks to have adjudicated.” Id. at 100-01.

61. One can discern subtle differences in the Court’s reasoning as it moved from the Baker rationale 
to the judicial role approach. Under the Baker rationale the Court focuses on whether the plaintiff has 
suffered injury sufficient to motivate him to define the facts and issues of a case for the court. See Sierra 
Club v. Morton, 405 U.S. 727, 732 (1972) (personal stake requirement ensures that case presented in 
adversarial manner, thereby making judicial resolution possible). In contrast, because the judicial role 
approach stresses the need to limit judicial decisionmaking, the Court focuses on whether the relief 
requested will redress the harm alleged. See Simon v. Eastern Ky. Welfare Rights Org., 426 U.S. 26, 
44-46 (1976) (welfare organization denied standing because even if hospitals denied charitable tax sta
tus, plaintiffs would not necessarily obtain medical care). Unless the Court is satisfied that judicial 
intervention is not superfluous, it will deny standing. See id. at 38 (grant of article III standing may not 
be “gratuitous”).

62. See United States v. Richardson, 418 U.S. 166, 179 (1974) (Constitution creates representative 
government). 
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nonrepresentative decisionmaking of the judiciary to cases and controversies.63 
This restriction prevents politically unresponsive tribunals from rummaging 
aimlessly through the policy decisions of the elected branches in search of de
fective government action. Although federal courts do indeed possess the 
power to invalidate acts of the legislative or executive branches, the judicial 
role approach regards this power as “a tool of last resort.”64 65

63. In Schlesinger v. Reservists Comm, to Stop the War, 418 U.S. 208 (1974), Chief Justice Burger 
wrote:

To permit a complainant who has no concrete injury to require a court to rule on important 
constitutional issues in the abstract would create the potential for abuse of the judicial process, 
distort the role of the Judiciary in its relationship to the Executive and the Legislature and 
open the Judiciary to an arguable charge of providing “government by injunction.”

Id. at 222.
64. Valley Forge Christian College v. Americans United for Separation of Church and State, Inc., 50 

U.S.L.W. 4103, 4105 (U.S. Jan. 12, 1982).
65. 418 U.S. 208 (1974).
66. Id at 221.
67. Id. at 222.
68. See Valley Forge Christian College v. Americans United for Separation of Church and State, 

Inc., 50 U.S.L.W. 4103, 4106 (U.S. Jan. 12, 1982) (individuals without article III standing may not 
litigate in United States courts).

69. See Gladstone, Realtors v. Village of Bellwood, 441 U.S. 91, 100 (1979) (although Congress may 
override prudential standing rules, it may not abrogate article III minima); Warth v. Seldin, 422 U.S. 
490, 501 (1975) (same).

In Schlesinger v. Reservists Committee to Stop the War,bi Chief Justice Bur
ger identified two ways in which the injury in fact component of the personal 
stake requirement limits judicial power. First, he reasoned that the existence 
of injury in fact indicates that it is appropriate for the court to protect the 
plaintiff"s interests.66 Second, because the injury in fact occurs within a discrete 
factual context, it ensures that the court’s framing of relief will not reach be
yond the rectification of particular injuries.67 The personal stake requirement 
thus helps to contain both the decisionmaking and remedial powers of the fed
eral judiciary within their constitutionally ordained boundaries.

Whatever rationale lies at the heart of article III standing, personal stake 
remains an immovable federal jurisdictional requirement.68 If the plaintiff fails 
to allege injury in fact plus causation, no controversy exists and the court may 
not constitutionally exercise its power.69 Neither Congress nor the courts may 
grant standing to litigants who have no personal stake in the outcome of a 
dispute. In contrast, either Congress or the court may disregard the prudential 
standing bars because those restrictions arise from the judiciary’s own efforts to 
limit its role, not from any constitutional limitations.

B. PRUDENTIAL STANDING RULES

Justice Powell recently summarized the effect of prudential standing rules: 
Even when a case falls within [the] constitutional boundaries, a plain
tiff may still lack standing under the prudential principles by which 
the judiciary seeks to avoid deciding questions of broad social import 
where no individual rights would be vindicated and to limit access to 
the federal courts to those litigants best suited to assert a particular
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claim.70

70. Gladstone, Realtors v. Village of Bellwood, 441 U.S. 91, 99-100 (1979).
71. See United States Parole Comm’n v. Geraghty, 445 U.S. 388, 410 (1980) (Powell, J., with Burger,

C.J. Stewart & Rehnquist, JJ., dissenting) (describing prudential aspect of standing as “doctrine of 
uncertain contours”). For example, some opinions, without explanation, have suggested that the “zone 
of interest” test is a judge-created requirement. Valley Forge Christian College v. Americans United 
for Separation of Church and State, Inc., 50 U.S.L.W. 4103, 4106 (U.S. Jan. 12, 1982); Gladstone. 
Realtors v. Village of Bellwood, 441 U.S. 91, 100 n.6 (1979); Simon v. Eastern Ky. Welfare Rights Org., 
426 U.S. 26, 39 n.19 (1976). In addition, Professor Tribe has sugggested that the Flast nexus test is a 
prudential standing bar. L. Tribe, supra note 7, § 3-22, at 97 n.2.

72. Barrows v. Jackson, 346 U.S. 249, 255 (1953); see Village of Arlington Heights v. Metropolitan 
Hous. Dev. Corp., 429 U.S. 252, 263 (1977) (party ordinarily prudentially denied standing to assert 
rights of third parties); Singleton v. Wulff, 428 U.S. 106, 114 (1976) (plurality opinion) (general rule that 
litigant may not assert constitutional rights of third parties).

73. 428 U.S. 106 (1976) (plurality opinion).
74. Id. at 108-09.
75. Id. at 113.
76. See Roe v. Wade, 410 U.S. 113, 154 (1973) (constitutional right to personal privacy includes 

qualified right to decide whether to have abortion).
77. 428 U.S. at 110.
78. Justices Brennan, White, and Marshall joined Justice Blackmun’s plurality opinion in Singleton. 

Justice Stevens concurred in the result.
79. Id. at 113-14.
80. Id at 117-18.
81. Id. at 114-15, 117.

Thus, although Citizen, the hypothetical plaintiff, has satisfied the constitu
tional standing formula, she still might be barred by nonconstitutional, judi
cially imposed rules. Unfortunately, the Court has not clearly defined these 
prudential principles.71 There is only one prudential standing bar that the 
Court has consistently identified and closely examined: the rule against third 
party standing. Observations about that rule and dicta in other standing cases 
disclose some of the characteristics and purposes of all the prudential standing 
rules.

The prudential rule against third party standing denies standing to litigants 
seeking to vindicate constitutional rights of third parties.72 73 This restriction 
should not be confused with the article III requirement; litigants may clearly 
suffer injury in fact from the denial of a third party’s constitutional rights, but 
a court will not grant them standing to assert those rights. Singleton v. Wulff13 
presented the issue of what circumstances warrant judicial disregard of the 
third party standing rule. In Singleton two Missouri-licensed physicians chal
lenged a Missouri statute that prevented Medicaid funding of non-“medically 
indicated” abortions.74 The doctors had article III standing because they as
serted an economic injury to themselves: failure to obtain reimbursement for 
non-“medically indicated” abortions that they had performed for women eligi
ble for Medicaid. 75 The doctors, however, faced the possibility of dismissal 
for lack of prudential standing because they asserted the Roe v. Wade76 rights 
of their patients, rights the doctors admittedly did not possess.77

Justice Blackmun’s plurality opinion78 identified two justifications for the 
rule against third party standing: (^constitutional rights should not be adjudi
cated unnecessarily; and (2)the holder of a right usually is the best party to 
assert the right.79 The plurality found that, under the facts of Singelton, these 
purposes would not be served by applying the rule.80 Because a woman’s abor
tion right is “inextricably bound up” with the physician’s activities, no unnec
essary constitutional adjudication would occur.81 Also, because several 
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obstacles lay between a pregnant Medicaid recipient and her assertion of Roe k 
Wade rights, the physician would be as good an advocate as the recipient.82 
Thus, the plurality allowed the physicians to assert the women’s rights.83

82. Id. at 117-18. Contra, id. at 126 (Powell, J., with Burger, C.J., Stewart & Rehnquist, JJ„ dissent
ing in part) (standard should be that woman’s assertion of own rights is practically impossible).

83. Id. at 118.
84. In Schlesinger v. Reservists Comm, to Stop the War, 418 U.S. 208 (1974), the Court noted that 

the parties before it had sharply conflicting interests and had supported their views through “able briefs 
and arguments.” Id. at 225. This adverseness and keen presentation of the facts and issues are exactly 
the goals that the Baker approach identifies as the bases of the article III standing requirement. See 
notes 54-57 supra and accompanying text (discussing Baker approach). Nonetheless, the Reservists 
Court ruled that although the parties were motivated, they were not injured, and thus they did not have 
standing. 418 U.S. at 225-26; see Sierra Club v. Morton, 405 U.S. 727, 739 (1972) (motivation or inter
est not equal to injury in fact for standing purposes).

85. Valley Forge Christian College v. Americans United for Separation of Church and State, Inc., 50 
U.S.L.W. 4103, 4106 (U.S. Jan. 12, 1982).

86. See Singleton v. Wulff, 428 U.S. 106, 114 (1976) (courts should not apply prudential rule barring 
third party standing when application would not serve rule’s underlying purposes). The Court has 
chosen not to apply the rule against third party standing in several cases. See, e.g., Craig v. Boren, 429 
U.S. 190, 197 (1977) (licensed vendor of alcoholic beverages may assert equal protection claims of 18-20 
year old males who, under Oklahoma statute, could not purchase beverages); Eisenstadt v. Baird, 405 
U.S. 438, 443-46 (1972) (third party convicted for giving away contraceptives may assert equal protec
tion claims of unmarried persons who, under Massachusetts law, could not obtain contraceptives); Bar
rows v. Jackson, 346 U.S. 249, 257 (1953) (plaintiff may assert rights of third parties if “it would be 
difficult if not impossible for the persons whose rights are asserted to present their grievance before any 
court”).

87. See Warth v. Seldin, 422 U.S. 490, 501 (1975) (Congress may expand standing to limits of article 
III, granting standing to those otherwise prudentially barred).

88. 441 U.S. 91 (1979).
89. Id. at 94.
90. 42 U.S.C. § 3612 (1976).
91. 441 U.S. at 97-98.
92. Id. at 115.

Singleton reveals several general characteristics of prudential standing rules 
that other decisions on third party standing reinforce. First, the very process of 
applying the prudential rules is the direct opposite of the procedure for apply
ing the article III standard. In the constitutional context, the Court has re
jected an approach that would investigate whether the puiposes of the article 
III requirement are served within the circumstances of particular cases.84 In its 
most recent standing decision, the Court stated firmly that satisfaction of the 
policies implicit in the case or controversy requirement cannot substitute for 
the article III standing test requiring injury in fact plus causation.85 In con
trast, the policies supporting a prudential standing rule may determine 
whether the court applies the rule to the case before it.86

Congress too may balance the policies that determine whether prudential 
standing rules apply.87 88 For example, in Gladstone, Realtors v. Village of Bell
wood^ four white residents of the Village of Bellwood, Illinois brought suit 
under section 812 of the Fair Housing Act.89 Section 812 provides that statu
tory rights against racial discrimination in housing sales or rentals “may be 
enforced by civil actions in appropriate United States district courts.”90 The 
plaintiffs alleged that the “racial steering” practices of the defendant real estate 
brokerage firms denied the plaintiffs the “social and professional benefits of 
living in an integrated society.”91 The Supreme Court held that this allegation 
satisfied the injury in fact requirement of article III.92 Under normal standing 
analysis, the prudential rule against third party standing would have barred 
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the plaintiffs from raising their claims because the plaintiffs’ injury stemmed 
from a denial to third parties of their rights under the Fair Housing Act. The 
Court ruled, however, that through section 812 Congress had expanded stand
ing to the limits permitted by article III.93 Thus, the third party standing bar 
was inapplicable, and the white plaintiffs could assert the fair housing rights 
that the Act grants to victims of discrimination.

93. Id. at 109.
94. In its most recent pronouncement on standing, the Court emphasized the similarities between the 

justifications for prudential standing rules and those for the article III requirement. See Valley Forge 
Christian College v. Americans for Separation of Church and State, Inc., 50 U.S.L.W. 4103, 4106 (U.S. 
Jan. 12, 1982) (“merely to articulate these [prudential] principles is to demonstrate their close relation
ship to the policies reflected in the Art. Ill requirement”). In recent years, the Court has explained the 
purposes of the article III requirement and those of the prudential rules with the same summary sen
tence: “In both dimensions, the law of standing is founded in concern about the proper—and properly 
limited—role of courts in a democratic society.” Gladstone, Realtors v. Village of Bellwood, 441 U.S. 
91, 99 (1979) (quoting Warth v. Seldin, 422 U.S. 490, 498 (1975)).

95. 428 U.S. 106, 113-14 (1976) (courts should not adjudicate third party rights because third party 
should control own rights).

96. Schlesinger v. Reservists Comm, to Stop the War, 418 U.S. 207, 221 (1974) (courts should avoid 
constitutional adjudication); see text accompanying notes 65-66 supra (discussing concrete injury re
quirement as means of limiting judicial review to cases where appropriate to protect interests of com
plaining party).

97 . 428 U.S. at 114. Justice Blackmun identified the following additional purposes of the rule 
against assertion of third party rights: the desire to have the “best advocate” present the case and the 
desire to avoid binding absent third parties indirectly through stare decisis. 428 U.S. 114-16.

98. See notes 54-57 supra and accompanying text (discussing courts’ inability to choose issues and 
develop complete record without parties).

99. The Singleton plurality cited Baker for support. Id. at 115.
100. Valley Forge Christian College v. Americans United for Separation of Church and State, Inc., 

50 U.S.L.W. 4103, 4105 (U.S. Jan. 12, 1982).
101. See note 86 supra, note 145 infra and accompanying text (discussing courts’ requirement that 

prudential standing rules be applied only when purposes of rules furthered).
102. See Berger, Standing to Sue in Public Actions: Is it a Constitutional Requirement?, 78 Yale L.J. 

816, 817-18 (1969) (no historical basis for personal stake requirement); Sedler, supra note 13, at 874-75 
(same). See generally L. Jaffe, Judicial Control of Administrative Action 462-67 (1965).

103. See C. Wright, supra note 5, § 13, at 49 (Court’s standing rules have little relation to objectives 
court seeks); Scott, supra note 58, at 674 (personal stake test frequently unnecessary to ensure adverse
ness; “idle and unnecessary article III exercise”).

Singleton v. Wulff also implies a second generalization about the prudential 
standing rules: the policies underlying those rules often resemble the principles 
that the Court identifies as the bases for the article III standing requirement.94 
For example, the Singleton plurality’s hesitancy to adjudicate third party rights 
“unnecessarily”95 is analogous to the article III limitation of judicial power to 
instances in which there is a “real need” for its exercise.96 * Similarly, the 
Court’s concern for effective advocacy in Singleton'*' 1 parallels the Baker ra
tionale98 for constitutional standing; both focus upon the judiciary’s reliance 
on the adversaries to define issues and gather facts.99 Despite similarities be
tween the justifications for prudential standing rules and the article III stand
ing requirement, there is a crucial difference between the two. The article III 
injury in fact plus causation test must be applied mechanically without regard 
to whether the application of the test will serve its underlying purposes.100 In 
contrast, the application of a prudential rule depends on the presence or ab
sence of the rule’s justifications in the factual context of each case.101

Commentators have questioned both the historical102 and logical103 bases of 
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article III standing, as well as the propriety of the prudential standing rules.104 
The Supreme Court, however, has not indicated recently any likelihood that 
standing barriers will be relaxed. Because these barriers are to remain in ef
fect, the confusion that this area of the law generates needs attention. The 
Court can best achieve the goals of standing requirements by utilizing the con- 
stitutional/prudential distinction consistently. Consistency will provide the 
lower federal courts with effective guidance in deciding difficult standing is
sues. Moreover, clear standards will enable litigants in particular cases to pres
ent cogent arguments on standing issues. Finally, consistent use of the 
distinction between constitutional and prudential standing rules will define 
Congress’ power to grant standing and will clearly delineate the cases in which 
the courts may balance policy considerations when reaching standing 
determinations.

104 See K. Davis, supra note 5, § 22.00-5, at 171 (idea that one injured by illegal action may be 
denied standing to challenge action that injures him contrary to most elementary ideas about justice).

105. See notes 15-22 supra and accompanying text (discussing inconsistencies in Supreme Court 
opinions regarding whether generalized grievance restriction constitutional or prudential).

One author has attempted to reconcile the Court’s contradictory statements by suggesting that article 
III bars suits brought by those who share their injury with all citizens and that the prudential rules 
prevent suits brought by those who share injury with a large class of citizens. Note, Standing to Chal
lenge the Constitutionality of the Federal Election Campaign Act: The Effect of a Congressional Attempt 
to Relax Standing Requirements, 65 Geo. L.J. 1231, 1242 (1977). For two reasons, this note does not 
follow that analysis. First, the Supreme Court itself has not made this distinction; the opinions have 
consistently treated the two types of cases similarly. See, e.g., Gladstone, Realtors v. Village of Bell
wood, 441 U.S. 91, 100 (1979) (grouping together injuries “shared in substantially equal measure by all 
or a large class of citizens”); id. at 120 (Rehnquist, J., with Stewart, J., dissenting) (same); Warth v. 
Seldin, 422 U.S. 490, 499 (1975) (same). Secondly, it is inexplicable how the quantitative increase in the 
number of those sharing an injury from a “large class” to “all citizens” can qualitatively transform that 
injury from concrete to abstract.

106. 418 U.S. 166 (1974).
107. 418 U.S. 208 (1974).
108. Schlesinger v. Reservists Comm, to Stop the War, 418 U.S. at 220; United States v. Richardson, 

418 U.S. at 176-77 (dictum). In Richardson the Court held specifically that taxpayers do not have 
standing to air generalized grievances about the conduct of government or allocation of power in the 
federal system. Id. at 175.

109. 50 U.S.C. § 4O3j(b) (1976).

As noted above, the Court particularly has lacked consistency in its explana
tions of the generalized grievance restriction, labeling it prudential at some 
times and constitutional at others.105 The remainder of this note examines the 
generalized grievance restriction to determine whether it is constitutional or 
prudential. Only through clear delineation will the courts be able to reach 
standing determinations in a cogent manner.

II. The Generalized Grievance Restriction as an Article III 
Standing Bar: Richardson and Reservists

United States v. Richardson106 and Schlesinger v. Reservists Committee to 
Stop the War107 represent the Court’s most thorough examination of the gen
eralized grievance restriction. Richardson and Reservists read together stand 
for the proposition that litigants who allege a grievance shared in common 
with the citizenry at large lack article III standing.108 In Richardson, the plain
tiff contended that a provision of the Central Intelligence Agency (CIA) Act,109 
which mandates nondisclosure of CIA budgets, violates the statements and ac
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counts clause110 of the Constitution."1 Richardson alleged that the CIA’s 
practice of nondisclosure prevented him from “intelligently following the ac
tions of Congress or the Executive . . . [and] . . . properly fulfilling] his obli
gations as a member of the electorate in voting for candidates seeking national 
office.”112 In Reservists, the Reservists Committee to Stop the War challenged 
a Department of Defense policy that allows members of Congress to hold posts 
in the Armed Forces Reserve as a violation of the incompatability clause113 of 
the Constitution.114 The plaintiffs charged that members of Congress who re
tained their positions in the armed forces could not fulfill their obligation to 
discharge their congressional duties faithfully.115 In each case, the Supreme 
Court, in opinions by Chief Justice Burger,116 denied the plaintiffs standing.117

110. The statements and accounts clause provides: “No Money shall be drawn from the Treasury, 
but in Consequence of Appropriations made by Law; and a regular Statement and Account of the 
Receipts and Expenditures of all public Money shall be published from time to time.” U.S. Const, art.
1, § 9, cl. 7.

111. 418 U.S. 166, 167-68 (1974).
112. Id. at 176.
113. The incompatability clause provides in part: “(N]o Person holding any Office under the United 

States, shall be a Member of either House during his continuance in Office.” U.S. Const, art. I, § 6, cl.
2.

114. 418 U.S. 208, 210-11 (1974). The district court granted the Reservists standing as citizens but 
denied them standing as taxpayers. Reservists Comm, to Stop the War v. Laird, 323 F. Supp. 833, 840 
(D.D.C. 1971), offd. 495 F.2d 1075 (D C. Cir. 1974). The Supreme Court reversed the grant of citizen 
standing and affirmed the denial of taxpayer standing through application of the Flast nexus test. 418 
U.S. at 220, 227-28; see note 6 supra (explaining Flast nexus test).

115. 418 U.S. at 212.
116. Richardson was a five to four decision. 418 U.S. at 167. In Reservists six justices joined the 

opinion of the Court and three dissented. 418 U.S. at 208-09.
117. Schlesinger v. Reservists Comm, to Stop the War, 418 U.S. at 209; United States v. Richardson, 

418 U.S. at 175.
118. Schlesinger v. Reservists Comm, to Stop the War, 418 U.S. at 226 (citing Sierra Club v. Morton, 

405 U.S. 727, 739 (1972)); United States v. Richardson, 418 U.S. at 177 (same).
119. 418 U.S. at 220.
120. Id. Discussing the nature of abstract injury, Chief Justice Burger wrote: “(Standing to sue may 

not be predicated upon an interest of the kind alleged here which is held in common by all members of 
the public, because of the necessarily abstract nature of the injury all citizens share.” Id.; accord. 
United States v. Richardson, 418 U.S. 166, 177 (1974) (plaintiff lacks article III standing because shares 
injury with all members of public).

121. 369 U.S. 186, 204 (1962).
122. 418 U.S. at 178.

The majority opinions in Richardson and Reservists asserted that the alleged 
injury in each case failed to rise above a mere interest in the challenged gov
ernmental action.118 In Reservists the Court labeled such an interest “abstract 
injury.”119 Most importantly, the Court stated that the injury was abstract be
cause it was shared by so many citizens.120

The Court apparently based its Richardson and Reservists holdings upon 
article III. The Richardson Court held that the plaintiff failed to clear the 
threshold hurdle of Baker v. Carr,121 the personal stake requirement.122 Simi
larly, in Reservists, by reasoning that the Reservists had alleged only abstract 
injury, the Court, in reality, applied a derivation of the injury in fact test. Be
cause a personal stake and injury in fact are requirements of the article III 
standing formula, the Richardson and Reservists decisions were actually based 
on constitutional grounds.
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A further indication of the constitutional nature of the Richardson'13 and 
Reservists'1* decisions is apparent in Chief Justice Burger’s concern that the 
exercise of judicial power in those cases would not satisfy the purposes under
lying the judicial role model of article III standing.125 The Chief Justice be
lieved that judicial review was inappropriate in both cases because the Subject 
matter of the issues presented was committed to the political process.12® Addi
tionally, the Reservists Court recognized its inability to contain the scope of 
any relief;127 all possible remedies would cause conflict between two coordi
nate branches of government.128 Thus, from the Court’s viewpoint the case or 
controversy requirement in Richardson and Reservists preserved the proper 
limitation on judicial action.129

The Court’s emphasis on the proper role of the judiciary, however, over
shadowed the determination of the central article III issue in both cases: 
whether the plaintiffs had alleged injury in fact.130 In Richardson the Court 
offered no clear explanation of why the alleged interference with voting rights 
and the right to obtain knowledge about congressional activities did not consti
tute injury in fact.131 Similarly, in Reservists the Court failed to explain why 
interference with the right to receive proper congressional performance was 
not injury in fact.132 Instead, the Court concluded in both cases that the al
leged injuries were not concrete because they were shared generally by all citi-

123. 418 U.S. at 179 (judiciary not mechanism to oversee national government).
124. 418 U.S. at 222 (courts’ ruling on abstract issues creates conflict with coordinate branches of 

government).
125. United States v. Richardson, 418 U.S. at 179; Schlesinger v. Reservists Comm, to Stop the War, 

418 U.S. at 222.
126. See id. at 226-27 (Constitution leaves many crucial decisions, including meaning of incompati

bility clause, to political process); United States v. Richardson, 418 U.S. at 178 n.l 1 (meaning of state
ment and account clause committed to Congress); cf. id. at 179 (absence of any individual or class to 
litigate particular claim supports argument that issue is committed to political process).

127. According to the judicial role approach, one reason for the personal stake requirement is to 
narrow the effect of judicial remedies. See text accompanying note 67 supra (discussing how personal 
stake requirement limits scope of remedy).

128. 418 U.S. at 222.
129. See id. (case or controversy requirement prevents distortion of judiciary’s role). One commen

tator has suggested that the Court’s denial of standing in Richardson and Reservists was a result of the 
Court’s reluctance to encounter the issues raised in those cases. See Tushnet, supra note 5, at 694-95 
(Richardson and Reservists Courts used “unarticulated assumption” that inquiry into merits might have 
offended other branches to avoid deciding constitutional issues it believed were meritless).

130. The injury in fact plus causation formula is the essence of the case or controversy requirement 
in the constitutional law of standing. See text accompanying note 50 supra (discussing case or contro
versy requirement).

131. Richardson’s alleged injury was that “without detailed information on CIA expenditures—and 
hence its activities—he [could] not intelligently follow the actions of Congress or the Executive, nor 
[could] he properly fulfill his obligations as a member of the electorate in voting for candidates seeking 
national office.” United States v. Richardson, 418 U.S. at 176 (1974).

Four dissenters believed that the plaintiff had alleged injury in fact. Id at 200 (Douglas, J., dissent
ing); id. al 204 (Stewart, J., with Marshall, J., dissenting); id. at 236 (Brennan, J., dissenting in Richard
son and Schlesinger v. Reservists Comm, to Stop the War, 418 U.S. 208 (1974)). In addition, Justice 
Powell’s concurrence focused on the need to bar suits such as Richardson’s through explicit reaffirma
tion of traditional prudential barriers against public actions. Id. at 196 (Powell, J., concurring). This 
suggests that Justice Powell believed Richardson met the constitutional minimum by alleging injury in 
fact.

132. The Reservists plaintiffs alleged two injuries: the prospect of undue executive influence upon 
Congress and the possibility that the reservist congressmen would be unable to execute faithfully their 
congressional or reservist duties. 418 U.S. 208, 212 (1974). 
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zens.133 Therefore, the plaintiffs lacked standing.134

133. Schlesinger v. Reservists Comm, to Stop the War, 418 U.S. at 220; United States v. Richardson, 
418 U.S. at 175.

134. Schlesinger v. Reservists Comm, to Stop the War, 418 U.S. at 220; United States v. Richardson. 
418 U.S. at 175.

135. See notes 15-26 supra and accompanying text (discussing confusion over basis of generalized 
grievance restriction).

136. 405 U.S. 727 (1972).
137. Id at 135 n.8; see text accompanying notes 35-39 supra (discussing Sierra Club}.
138. A requirement to particularize an injury may have two meanings. Particularizing an injury 

often refers to the identifiability and palpability of the injury. See Sierra Club v. Morton, 405 U.S. 727, 
735-36 (1972) (plaintiff must allege individualized injury stemming from defendant’s activity, not solely 
interest therein). In contrast, when a court asks a plaintiff to particularize a generally shared grievance, 
it is looking for something that sets the plaintiff apart from the ordinary citizen. See Schlesinger v. 
Reservists Comm, to Stop the War, 418 U.S. at 220 (plaintiff may not seek relief for injury shared by 
general public); United States v. Richardson, 418 U.S. at 176-77 (same). In the former setting the issue 
is whether the plaintiff has suffered a particular injury; in the latter the issue is whether the injury is 
particular to the plaintiff. Cf. note 142 infra (noting two different meanings for the word “general”).

139. On remand, Siena Club’s allegations that its members used the Mineral King Valley satisfied 
the injury in fact requirement because the injury was then “particular.” Sierra Club v. Morton, 348 F. 
Supp. 219, 220 (N D. Cal. 1972); see Wright, Law of Federal Courts 49 n.31 (1976) (discussing 
amendment to complaint on remand).

140. Warth V. Seldin, 422 U.S. 490, 499 (1974).
141. See Schlesinger v. Reservists Comm, to Stop the War, 418 U.S. at 220 (injury abstract because 

shared by all members of public); cf. United States v. Richardson, 418 U.S. at 176-77 (plaintiffs allega

Although the decisions in Richardson and Reservists were constitutionally 
based, subsequent cases have disagreed on whether the generalized grievance 
restriction is a constitutional or a prudential standing barrier.135 This confu
sion results from the Court’s ambiguous use of the term generalized grievance. 
That phrase actually encompasses two very different standing barriers—one 
constitutional, the other prudential.

The Court has used the generalized grievance restriction in a constitutional 
sense to bar plaintiffs, such as the Sierra Club in Sierra Club v. Morton, 136 that 
have alleged only a general interest in the issues they seek to adjudicate.137 
When the Court requires these plaintiffs to particularize their allegations,138 
the plaintiffs must specify and define their injury.139 Thus, under a constitu
tional analysis, the generalized grievance restriction reflects the injury in fact 
requirement by denying standing to plaintiffs who are merely interested; it has 
little to do with how many people in addition to the plaintiffs suffer the griev
ance. In Reservists and Richardson the Court could have based its decisions on 
this analysis: because the plaintiffs alleged only that they wanted the govern
ment to observe certain constitutional mandates, they did not allege injury in 
fact. This standing restriction, which bars plaintiffs with only a general inter
est, is different from the bar against generalized grievances as the Court has 
subsequently defined that term.

The Supreme Court has defined a generalized grievance as a claim that the 
potential litigant “share[s] in substantially equal measure [with] all or a large 
class of citizens.”140 Under this definition, the generalized grievance restriction 
is improper as a constitutional bar because it shifts the focus of the court’s 
analysis from the injury alleged to the number of people that suffer the injury. 
When Chief Justice Burger linked the abstract character of the claim with how 
many people suffer the injury,141 he blurred a distinction that is vital to article 
III standing analysis. The number of people that suffer the injury is logically 
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unrelated to the real issue of whether the plaintiff personally has suffered in
jury as a result of the putatively illegal conduct of the defendant. Unlike the 
bar against “generally interested” parties used by the Court in Sierra Club, the 
bar against “generally shared grievances” has nothing to do with the aggrieved 
party’s constitutional fitness to bring his claim.142 Thus, the standing restric
tion against generalized grievances, “sharefdj in substantially equal measure 
by all or a large class of citizens,”143 is in reality a prudential bar.

tions show only generalized grievance; effect of allegedly unconstitutional conduct shared equally by all 
members of public).

142. In employing the term “generalized grievance,” the Court has perhaps confused two separate 
meanings of the word “general.” Compare Random House Dictionary of the English Language 
589 (1973) (defining “general” as “of or pertaining to all persons or things belonging to a group or 
category”) with id. (alternatively defining “general” as “not specific or definite”).

143. Warth v. Seldin. 422 U.S. 490, 499 (1974).
144. Valley Forge Christian College v. Americans United for Separation of Church and State, Inc., 

50 U.S.L.W. 4103, 4106 (U.S. Jan. 12, 1982); Gladstone, Realtors v. Village of Bellwood, 441 U.S. 91, 
99-100 (1979).

145. See Craig v. Boren, 429 U.S. 190, 193 (1976) (rule against third party standing applied only 
when prudential objectives furthered); Singleton v. Wulff, 428 U.S. 106, 114 (1976) (same).

Perhaps the easiest way to resolve some of the problems that have accom
panied the generalized grievance restriction is simply to change the nomencla
ture that surrounds this area of standing law. For example, the Court could 
refer to the constitutional generalized grievance restriction as “the bar against 
generally interested parties” that stems from the injury in fact plus causation 
requirement of article III. Similarly, the prudential generalized grievance re
striction could be termed “the bar against generally shared injuries.” The 
Court should explicitly recognize that injuries that are “pervasively shared” 
nonetheless may confer article III standing. In such cases, however, the Court 
legitimately may deny standing on prudential grounds.

III. The Generalized Grievance Restriction As a Prudential 
Standing Bar

A. RESERVATIONS

Even if the barrier against generally shared grievances is confined to the 
prudential realm of standing law, two factors combine to raise the issue of 
whether courts should use that bar at all. First, the Supreme Court, in dicta, 
has identified as a purpose of the restriction the judicial avoidance of questions 
of broad social import that are “most appropriately addressed in the represen
tative branches.”144 Second, courts consider the purposes of prudential rules to 
decide whether the facts of the particular case warrant adherence.145 These two 
premises logically could lead courts to engage in issue analysis when applying 
the standing bar against generally shared grievances. That is, a court looking 
to the presence or absence of the underlying purposes of this standing bar may 
inquire, “Are these issues of broad social import that the representative 
branches are better able to address?”

As issue analysis seeps into the standing determination, the court runs the 
risk that its approach will confuse both the question of standing and the ques
tion of whether the judiciary should address the issue presented. First, the 
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court may distort its standing analysis because this purposive approach re
quires the court to evaluate the fitness of the claim for judicial resolution in
stead of the propriety of the party bringing that claim. One of the fundamental 
aspects of standing is that it focuses on the party seeking to get his complaint 
into court and not on the issues he wishes to have adjudicated.146 The tradi
tional questions of standing law—whether the plaintiff is injured in fact and 
whether that injury results from the defendant’s conduct—are neither directly 
nor logically related to the substantive issue that the plaintiff raises.

146. Simon v. Eastern Ky. Welfare Rights Org., 426 U.S. 26, 38 (1976); Flast v. Cohen, 392 U.S. 83, 
99 (1968).

147. Duke Power Co. v. Carolina Envtl. Study Group, 438 U.S. 59, 80 (1978).
148. See Baker v. Carr, 369 U.S. 186, 234-35 (1962) (applying judicial manageability, capability, and 

preemption standard to apportionment issue). In Baker, Justice Brennan’s majority opinion stated that:
Prominent on the surface of any case held to involve a political question is found a textually 
demonstrable constitutional commitment of the issue to a coordinate political department; or 
a lack of judicially discoverable and manageable standards for resolving it; or the impossibil
ity of deciding without an initial policy determination of a kind clearly for nonjudicial discre
tion, or the impossibility of a court’s undertaking independent resolution without expressing 
lack of the respect due coordinate branches of government; or an unusual need for unques
tioning adherence to a political decision already made; or the potentiality of embarrassment 
from multifarious pronouncements by various departments on one question.

Id.
149. In a somewhat analogous context, Justice Harlan once warned that the standing doctrine “needs 

further particularization lest it become a catchall on the part of this Court to decline to adjudicate 
appeals involving constitutional issues.” Poe v. Ullman, 367 U.S. 497, 530 (1961) (Harlan, J., 
dissenting).

Second, the court may distort its evaluation of whether the claim is appro
priate for judicial resolution. The generalized grievance restriction employs a 
standard that ostensibly relates to the suitability of the party bringing the 
claim; that is, whether the plaintiffs injury is “shared by a large number of 
citizens in substantially equal measure.”147 The political question doctrine is 
a superior instrument for identifying claims that are improper for judicial re
view because that doctrine demands a straightforward examination of the issue 
presented. By applying the political question doctrine, a court would utilize 
criteria that aid in determining whether judicial review of the issue is unman
ageable, beyond judicial capability, or preempted by the text of the Constitu
tion.148 Surely these more explicit standards are better adapted to evaluating 
whether an issue is conducive to judicial resolution than is the criterion of the 
prudential generalized grievance restriction. Thus, when courts use the restric
tion against generally shared grievances to avoid deciding issues of broad so
cial import, they risk the confusion of both issue analysis and standing 
analysis.149

B. PROBLEMS WITH THE CONSTITUTIONALIZATION OF A STANDING BAR 
AGAINST GENERALLY SHARED GRIEVANCES

Although the previous section questioned the wisdom of any standing bar 
against generally shared grievances, this note recognizes that courts probably 
will continue to apply the generalized grievance restriction. As this section will 
show, courts should use the restriction only prudentially to bar plaintiffs whose 
alleged injury is shared with many others. A court applying the prudential 
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restriction would base its denial of standing on the commonality of the alleged 
injury, not the absence of injury. Thus, courts could apply the restriction flex
ibly, allowing generalized grievance suits when Congress authorizes broad 
standing rights or when circumstances mitigate against the denial of standing 
despite the commonality of the injury. A further examination of the Richard
son and Reservists holdings demonstrates the need for categorizing the genera
lized grievance restriction only as a prudential bar to standing.

The Court in Richardson150 151 and Reservists^ ruled that the plaintiff's in each 
case did not suffer injury in fact because the grievance was shared by the pub
lic at large.152 Therefore, the plaintiffs lacked article III standing.153 The Court 
suggested that no one would have standing to challenge the constitutionality of 
CIA budgetary secrecy154 or Congressmen’s military positions155 because each 
potential plaintiff is in the same position as Richardson or the Reservists Com
mittee—he shares his injury with many others. The Court further suggested 
that the absence of any potential plaintiff demonstrated that the constitutional 
issues in these cases should be decided by the political branches.156

150. United States v. Richardson, 418 U.S. at 176-77.
151. Schlesinger v. Reservists Comm, to Stop the War, 418 U.S. at 220.
152. United States v. Richardson, 418 U.S. at 176-77; Schlesinger v. Reservists Comm, to Stop the 

War, 418 U.S. at 220.
153. Schlesinger v. Reservists Comm, to Stop the War, 418 U.S. at 226-27; United States v. Richard

son, 418 U.S. at 179.
154. United States v. Richardson, 418 U.S. at 179. Professor Stewart has suggested that a potential 

plaintiff for the Richardson issue does exist. He argues that a defendant in a criminal prosecution for 
disclosure of CIA budgetary materials could raise the constitutionality of the nondisclosure policy. 
Stewart, The Reformation of American Administrative Law, 88 Harv. L. Rev. 1667, 1741 n.351 (1975).

155. Schlesinger v. Reservists Comm, to Stop the War, 418 U.S. at 227.
156. Id. \ United States v. Richardson, 418 U.S. at 179.
157. 629 F.2d 144 (D.C. Cir. 1980).
158. 5 U.S.C. § 552a (1976).
159. 629 F.2d at 152 (alternative holding).
160. Id. (Supreme Court intended Richardson holding to be broad enough to cover present case).
161. Id.
162. Id.
163. See notes 147-48 supra and accompanying text (discussing superiority of political question 

doctrine).

In Halperin v. Central Intelligence Agency ,157 the United States Court of Ap
peals for the District of Columbia Circuit used the reasoning of Richardson to 
deny standing to a plaintiff who, under the Freedom of Information Act,158 
challenged the nondisclosure of certain CIA budgetary materials.159 The unan
imous panel in Halperin read Richardson broadly160 as “indicating that no one 
would ever have standing to challenge CIA fiscal secrecy.”161 The Court rea
soned that the absence of an appropriate plaintiff demonstrated that the consti
tutional issues in the case were committed to the political process.162

Halperin exposes three problems in Richardson and, by impheation, Reserv
ists. First, by reading Richardson broadly as holding that the constitutional 
issues were committed to Congress, the Halperin holding ends judicial review 
of CIA budgetary secrecy. This holding could just as surely have been reached 
had the court designated the matter as a political question. As discussed above, 
the political question doctrine is superior to the standards of the generalized 
grievance restriction for determining what issues are appropriate for judicial 
resolution.163
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Second, Halperin reveals that, rather than imposing a limitation on judicial 
authority, Richardson and Reservists effectively broaden the courts’ ability to 
intrude into issues properly subject to legislative resolution. Because the hold
ings in Richardson and Reservists are constitutionally based, they logically pre
clude congressional grants of standing to those who suffer generalized 
grievances; Congress cannot grant standing to those who do not meet article 
III requisites. Halperin demonstrates the anomalous result of the Richardson 
logic. Even if a plaintiff is suing under a statute such as the Freedom of Infor
mation Act,164 in which Congress has included a broad grant of standing, a 
court must, as a constitutional matter, deny standing because the plaintiff 
shares his injury with the citizenry at large. Thus, although Richardson and 
Reservists were concerned with limiting judicial power, they actually increase 
judicial authority and restrict the power of Congress by further constitutional
izing standing requirements.

164. 5 U.S.C. § 552a(g)( 1) (1976) (granting standing to any individual whose request for information 
is denied).

165. See, e.g., Freedom of Information Act, 5 U.S.C. § 552a(g)(l) (1976) (any “individual" may sue 
to compel disclosure of information wrongfully withheld by government agency); Federal Trade Com
mission Act, 15 U.S.C. § 57a(e)(l)(A) (1976) (any “interested person” has standing to challenge FTC 
rules defining unfair or deceptive acts or practices); Deep Seabed Hard Mineral Resources Act, 30 
U.S.C.A. § 1427(a) (West Supp. 1980) (granting standing to “any person” who “has a valid legal inter
est that may be adversely affected by” an alleged violation of the act).

166. See United States v. Richardson, 418 U.S. 166, 196 n.18 (1974) (Powell, J., concurring) (objec
tions to public actions ameliorated by statute); 13 C. Wright, A. Miller, & E. Cooper, supra note 3, 
§ 3531, at 236 (to extent standing limitations respond to separation of powers concerns, congressional 
willingness to encounter judicial supervision should be nearly controlling).

Finally, Halperin highlights the internal inconsistency inherent in the Rich
ardson and Reservists holdings. Richardson and Reservists stressed the inabil
ity of courts to make decisions beyond the facts presented in a particular case 
and the need to contain judicial power within those facts. In Halperin, how
ever, the court applied the Richardson Court’s suggestion that no one would 
have standing to challenge CIA budgetary secrecy. Thus, Richardson, by mak
ing this suggestion and implying that lower courts should follow it, undercuts 
its concern for limiting judicial decisions and the application of judicial power 
to particular facts.

C. ADVANTAGES OF CATEGORIZING THE RULE AS PRUDENTIAL

Categorizing the generalized grievance restriction as prudential would pro
vide a flexible framework for standing decisions through which the courts or 
Congress could weigh policy considerations within the context of particular 
cases. As with any prudential standing bar, Congress could legislate to over
come the generalized grievance restriction and allow those who suffer in com
mon with others to sue. Moreover, the courts might find that Congress has 
eliminated the generalized grievance restriction by statutes165 that grant stand
ing to “any person” or “any individual.” Such deference to Congress would be 
especially appropriate because the underlying policies of the prudential gener
alized grievance barrier stem largely from the judiciary’s reluctance to inter
fere in matters better left to the political branches of the government.166
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Justice Powell’s concurrence in United States v. Richardson^ contains the 
most thorough discussion of the generalized grievance restriction as a pruden
tial standing rule. Justice Powell urged the Court to limit taxpayer or citizen167 168 
standing for a number of reasons. First, he stressed that unrestricted standing 
for these groups would inappropriately increase the judiciary’s power within 
an essentially democratic governmental framework.169 The airing of such a 
grievance usually is peculiarly well-suited for the political process because a 
generalized grievance is by definition shared by a considerable portion of the 
electorate.170 Justice Powell further asserted that granting standing to those 
who allege generalized grievances risks dilution of the judiciary’s effective
ness.171 He believed that the courts should exercise self-restraint so that they 
can utilize their power when intervention is most needed, such as when the 
court must protect “individual citizens and minority groups against oppressive 
or discriminatory government action.”172 When the Court fails to exercise such 
self-restraint, it hazards both the wasting of scarce judicial resources that are 
better used for other purposes and the reactionary efforts of other branches to 
curb all judicial power.173 Thus, concern for preserving the constitutional role 
of the judicial branch in relation to the representative branches provides the 
basic justification for denying standing to those who raise generalized 
grievances.

167. 418 U.S. 166.
168. Id. at 196 (Powell, J., concurring). Justice Powell used the term “public actions” in referring to 

suits brought by plaintiffs as citizens or taxpayers. That term derives from Professor Jaffe’s article, 
Standing to Secure Judicial Review, 74 Harv. L. Rev. 1265, 1267 (1961).

169. 418 U.S. at 188 (Powell, J., concurring).
170. Id. at 189.
171. Id. at 192.
172. Id. at 191-92.
173. Id. at 192.
174. See note 165 supra and accompanying text (discussing Congress’ ability to overcome prudential 

standing restrictions statutorily).
175. This approach to prudential standing follows the lead of cases such as Singleton v. Wulff, 428 

U.S. 106 (1976) (plurality opinion), which recognize that courts should not apply prudential rules if the 
facts and circumstances mitigate against their use. See text accompanying notes 73-83 supra (discussing 
Court’s recognition in Singleton that prudential rules should be applied flexibly).

176. 369 U.S. 186 (1962).
177. 418 U.S. at 195 n.17 (Powell, J„ concurring).

Although Justice Powell’s view severely limits the instances in which plain
tiffs raising generalized grievances may gain standing, it does not preclude 
standing in all such cases. As noted above, those suing under the specific au
thority of a statute may avoid the generalized grievance restriction.174 Thus, in 
deciding the standing issue in such cases, a court’s analysis properly would 
focus on whether the statute actually authorizes the suit in question. Even if 
no statute authorizes the suit, however, a litigant may be able to raise a genera
lized grievance if the court finds that the policies underlying the restriction 
would not be served by applying the restriction to the facts of the particular 
case.175

For example, in his Richardson concurrence Justice Powell suggested that 
Baker v. Carr176 presented a situation in which the Court properly adjudicated 
a generalized grievance.177 In Baker, voters alleged that the state’s failure to 
reapportion its districts for over fifty years despite changes in population distri
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bution violated the equal protection clause of the fourteenth amendment.178 
The Court held that the plaintiff voters had standing to challenge the malap
portionment even though they shared their injury with the rest of the electo
rate.179 In Richardson, Justice Powell observed that Baker “was perhaps a 
necessary response to the manifest distortion of democratic principles prac
ticed by malapportioned legislatures and to the abuses of the political system 
so pervasive as to undermine democratic processes.”180 Justice Powell recog
nized that one purpose underlying the generalized grievance restriction is to 
entrust to the political process matters that affect large blocks of the citi
zenry.181 This purpose is not served when the democratic process itself mal
functions and causes the injury. Disregard of the generalized grievance 
restriction in Baker was, therefore, a legitimate and prudent exercise of judi
cial power.182 183

178. 369 U.S. at 192, 207-08.
179. Id. at 206.
180. 418 U.S. at 195 n. 17 (Powell, J., concurring).
181. Id. at 189.
182. Justice Powell also seems to have regarded Flast v. Cohen, 392 U.S. 186 (1968), as a case that 

falls within a “political process” exception to the generalized grievance restriction. In his Richardson 
concurrence, Justice Powell referred to the “immutable political logjam” that necessitated the Court’s 
grant of standing in Flast despite the generalized nature of the injury in that case. 418 U.S. at 195 n.17 
(Powell, J., concurring).

Both this political process exception to the generalized grievance restriction and Justice Powell’s 
concept of the proper role of the judiciary as protector of constitutional rights of individuals and minor
ities, United States v. Richardson, 418 U.S. at 192, find support in the reasoning of United States v. 
Carolene Products Co., 304 U.S. 144 (1938). In Carotene Products the Court, in discussing the appro
priate level of scrutiny for determining the constitutionality of legislation, noted that scrutiny might be 
stricter when the legislation in question affects the fundamental political processes. Id. at 152 n.4. As 
one author has noted, many commentators also have analyzed substantive constitutional issues using a 
political process rationale. See Note, Regulation Without Just Compensation: A Political Process-Based 
Taking Analysis of the Surface Mining Act, 69 Geo. L.J. 1083, 1101 n.l 17 (1981) (citing sources that 
support political process approach to talcing clause, contract clause, and commerce clause). Such an 
approach is especially appropriate in the standing context because the question of standing is a question 
of access to governmental forums.

The development of a political process exception to the generalized grievance restriction might begin 
not only with Justice Powell’s Richardson concurrence, but also with Professor Tribe’s commentary on 
Richardson. “To be sure, injuries affecting interests shared by all citizens in common . . . ordinarily 
present the weakest case for judicial intervention. But a court applying that rule of thumb should not 
forget to inquire whether the nature of the injury, however widely inflicted, is such as to impede the 
effective operation of majoritarian processes.” L. Tribe, supra note 7, § 3-21, at 92.

183. 584 F.2d 461 (D.C. Cir.), cert, denied, 439 U.S. 997 (1978).

D. ILLUSTRATIVE CASES

This section will use several case examples to demonstrate how courts 
should implement the prudential standing rule against raising generally shared 
grievances.

Proper Application of the Rule. In Reuss v. Bailes^ the United States
Court of Appeals for the District of Columbia Circuit properly applied the 
prudential generalized grievance restriction. In Reuss, a holder of long-term 
bonds claimed that five members of the Federal Open Market Committee 
(FOMC) held office in violation of the appointments clause because they had 
not been appointed by the President with the advice and consent of the Sen
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ate.184 Reuss alleged that actions taken by the FOMC would affect interest and 
inflation rates, thereby causing a potential decline in the value of his bonds.185 
Writing for the court, Judge Tamm concluded that Reuss’ alleged injury could 
not confer standing because it was not sufficiently concrete and could not be 
linked causally to the FOMC’s actions.186 The court further held that even 
assuming Reuss met this injury in fact plus causation requirement, he should 
be denied standing because his injury was a generalized grievance.187 The 
court reasoned that the “usual features of long-term bonds” did not distinguish 
them from any other form of personal wealth and that a bond-holder was, 
therefore, no different from any other citizen seeking to protect the value of his 
holdings.188

184. Id. at 464-65. The appointments clause provides that the President

shall nominate and by and with the Advice and Consent of the Senate, shaU appoint Ambas
sadors, other public Ministers and Consuls, Judges of the Supreme Court, and all other of
ficers of the United States, whose Appointments are not herein otherwise provided for, and 
which shall be established by Law: but the Congress may by Law vest the Appointment of 
such inferior officers, as they think proper, in the President alone, in the Courts of Law, or in 
the Heads of Departments.

U.S. Const, art. Il, § 2, cl. 2.
185. 584 F.2d at 468-69.
186. Id. at 469.
187. Id. at 469-70.
188. Id.
189. 12 U.S.C. § 263(a) (1976) (seven FOMC members appointed by President; five FOMC members 

elected by boards of directors of Federal Reserve banks).
190. See Reuss v. Bailes, 584 F.2d at 468 (FOMC’s composition subject to legislative control).
191. 591 F.2d 29 (7th Cir. 1979), rev'd on other grounds, No. 80-1481, slip op. at 9 (U.S. March 8, 

1982). The Supreme Court reversed Bread PAC because it determined that the Seventh Circuit mis
construed the Federal Election Campaign Act. Id at 4-9. The Supreme Court did not address the 
lower court’s treatment of the standing issue pertinent here— that a statute that expands standing to the 
limits of article III overcomes the restriction against generally shared grievances.

192. 2 U.S.C. §§431-455 (1976).
193. 591 F.2d at 30.
194. 2 U.S.C. § 437h(a) (1976) provides in part: “Any individual eligible to vote in any election for 

Reuss is a wise decision because its facts present a situation in which the 
purposes underlying the generalized grievance restriction justified denial of 
standing. Because the FOMC’s membership composition is statutorily man
dated,189 the legislative branch could revise the composition in response to 
public dissatisfaction.190 191 Thus, objections to the FOMC’s composition would 
be most appropriately resolved through the political process, and judicial inter
ference in such a matter is unnecessary.

Statutory Grants of Standing. Bread Political Action Committee v. Fed
eral Election Committee™' {Bread PAC{ illustrates how a statute may over
come the standing barrier against generally-shared grievances. In BreadPAC, 
various trade associations and their political action committees challenged the 
constitutionality of certain provisions of the Federal Election Campaign Act192 
(FECA) that restricted their “financial activities in the political arena.”193 The 
United States Court of Appeals for the Seventh Circuit held that Congress had 
expanded the limits of standing to the boundaries of article III through passage 
of the FECA standing provision,194 and that the prudential bar against gener
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ally shared grievances, therefore, did not apply.195

the office of President of the United States may institute such actions ... to construe the constitutional
ity of any provision of this Act.”

195. 591 F.2d at 33-34 & nn.6, 8.
196. See notes 176-82 supra and accompanying text (discussing Justice Powell’s view of political 

process exception).
197. 660 F.2d 411 (9th Cir. 1981).
198. Id at 413.
199. Id.
200. Id. at 414.
201. Id

The decision in Bread PAC makes good sense. The courts’ reluctance to 
adjudicate issues involving generally shared grievances arises from deference 
to legislative and executive functions. When those branches have in effect in
vited the judiciary to construe their acts, a prudential refusal to adjudicate 
would only frustrate the goals of the political arms of government.

The approach taken in Bread PA C also provides an answer to the hypotheti
cal that opened this article. If Susan Citizen alleges that the Energy Indepen
dence Center has caused her physical harm, she has met the article III 
requirement. Beyond that hurdle, a court normally might, nevertheless, hesi
tate to adjudicate a matter that touches the lives of virtually all Americans and 
could readily be addressed through the legislative process. The citizen suit 
provision of the Clean Air Act, however, is an authorization from the more 
politically responsive branches of the government sanctioning judicial action 
in this area. Thus, the courts should not apply the generalized grievance re
striction to Citizen’s suit because its application would not serve the underly
ing purposes of the restriction.

Political Process Exception. In the absence of a statutory grant of stand
ing, courts rarely should disregard the prudential generalized grievance restric
tion. Applying Justice Powell’s “political process” exception,196 however, 
courts legitimately could adjudicate issues raised by those who suffer wide
spread injury if there is a profound malfunction in the legislative or executive 
process. The United States Court of Appeals for the Ninth Circuit should 
have considered applying this “political process” exception to the prudential 
generalized grievance restriction in Taisacan v. Camacho ,197 In Taisacan, a res
ident of one of the Northern Mariana Islands challenged vetoes by the Islands’ 
Governor of legislative appropriations for capital improvements on Taisacan’s 
home island.198 Taisacan claimed that the Governor’s vetoes were beyond the 
powers granted him under congressional statute and the Islands’ constitu
tion.199 He alleged that the vetoes injured him by depriving him and all the 
citizens of his island of the benefits that would have flowed from the capital 
improvement funds.200 The Ninth Circuit denied standing, reasoning that 
Taisacan failed to demonstrate a particular injury because he shared his depri
vation with the entire population of the island on which he resided.201

The Taisacan court should have investigated further the practical political 
difficulties that could result from its decision. Although the plaintiff did in
deed share his grievance with a substantial number of Island residents, the 
usual political effectiveness of such universal suffering did not obtain in this 
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situation. First, the grievance was shared by a specific segment of the electo
rate, not the Islands’ citizenry as a whole. Second, if the allegations proved 
true, the unauthorized vetoes may have bottlenecked the usual political func
tioning of the republican system. Thus, the underlying premises of the rule 
against raising generally shared grievances may have been absent; that is, over
reaching by one governmental branch may have rendered the prescribed legis
lative processes ineffective. In such a case, judicial action would be 
appropriate.

CONCLUSION
As a prudential rule, the generalized grievance restriction is a pliable stand

ing barrier that allows the court to focus clearly upon the role of the judiciary 
and to bend the rule to fit the facts and circumstances of each particular case. 
The Supreme Court should clarify the rule’s prudential status and explicate the 
criteria that call for the application of the restriction. Clarity in standing law 
would greatly assist litigants, lower federal courts, and the legislature. Al
though the Court legitimately may seek to narrow the road leading public ac
tion plaintiffs to the federal courthouses, that narrow road at least should be 
well mapped.

Daniel Patrick Condon



Administrative Agency Searches Since Marshall v. 
Barlow’s, Inc.: Probable Cause Requirements 
for Nonroutine Administrative Searches

In Marshall v. Barlow’s, Inc.' the Supreme Court held, that warrantless, 
nonconsensual, routine searches of commercial workplaces under the Occupa
tional Safety and Health Act2 violate the fourth amendment’s prohibition 
against unreasonable searches.3 The Supreme Court’s decision in Barlow’s rep
resents one in a series of judicial responses to the problems posed by adminis
trative agency searches. Administrative search decisions reflect a basic tension 
between the government’s need to enforce statutory and regulatory schemes 
designed to promote public health and safety, and fourth amendment concern 
over the prevention of arbitrary invasions of privacy by government officials. 
The Court has not often addressed the problems of administrative searches. 
When it has done so, its decisions have followed no coherent analytic frame
work.4 Barlow’s, the latest in this line of confusing precedent, has spawned 
much litigation in the lower courts concerning a variety of issues relating both 
to Occupational Safety and Health Administration (OSHA) searches5 and to 
searches pursuant to other regulatory schemes.6

1. 436 U.S. 307 (1978).
2. 29 U.S.C. §§ 651-678 (1976).
3. 436 U.S. at 309, 310, 325.
4. See notes 18-60 infra and accompanying text (discussing Supreme Court law of administrative 

searches).
5. For example, much litigation has concerned whether the procedure for obtaining administrative 

warrants under the Occupational Safety and Health Act should be ex pane. Prior to Barlow’s, OSHA 
could obtain an ex parte court order to inspect premises when the occupant refused entry. Cerro Metal 
Products v. Marshall, 620 F.2d 964, 976 (3d Cir. 1980). In Cerro, the court construed OSHA regula
tions to require adversary, rather than ex parte, proceedings when OSHA applies for an administrative 
search warrant, and held that OSHA’s amendment of these regulations without notice and comment 
rulemaking was not controlling. Id. at 979, 982; see Marshall v. Huffhines Steel Co., 488 F. Supp. 995, 
1001 (ND. Tex. 1979) (OSHA regulation authorizing ex parte proceedings for search warrant applica
tions invalid when made without notice and comment rulemaking), affd, 645 F.2d 288 (5th Cir. 1981). 
But see In re Worksite Inspection of S.D. Warren, Div. of Scott Paper, 481 F. Supp. 491, 495 (D. Me. 
1979) (ex parte proceedings to obtain OSHA warrant consistent with congressional policy that inspec
tions be efficient).

Another issue litigated since Barlow’s is whether targets of OSHA inspections can obtain federal 
court review of issues arising from OSHA inspections without first seeking review before the Occupa
tional Health and Safety Review Commission (OSHRC). See, e.g., Baldwin Metals Co. v. Donovan, 
642 F.2d 768, 772 (5th Cir. 1981) (plaintiff alleging that OSHA search violates fourth amendment rights 
must exhaust administrative remedies because OSHRC decision could moot constitutional issue); Bab
cock & Wilcox Co. v. Marshall, 610 F.2d 1128, 1139 (3d Cir. 1979) (plaintiff contesting validity of 
warrant must move to suppress evidence before OSHRC); Marshall v. Burlington N„ Inc., 595 F.2d 
511, 513-14 (9th Cir. 1979) (plaintiff challenging OSHA’s jurisdiction must exhaust administrative rem
edies). See generally Rader, Lewis & Ehlke, OSHA Warrants and the Exhaustion Doctrine: May the 
Occupational Safety and Health Review Commission Rule on the Validity of Federal Court Warrants?, 84 
Dick. L. Rev. 567 (1980) (arguing OSHRC review of validity of warrants unconstitutional); Note, 
Procedures for Attacking OSHA Inspection Warrants, 66 V A. L. Rev. 983 (1980) (arguing for exception 
to exhaustion doctrine for OSHA warrant challenges).

An issue closely related to the question of exhaustion of administrative remedies is whether the ex
clusionary rule applies to proceedings in which OSHA fines an employer for a violation when the 
OSHA official obtained the evidence pursuant to an invalid warrant. See generally Trant, OSHA and 
the Exclusionary Rule: Should the Employer Go Free Because the Compliance Officer Blundered?, 1981 
Duke LJ. 667 (exclusionary rule appropriate in OSHA proceedings).

6. Because Barlow's addressed only the requirement of administrative search warrants for OSHA

1183
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Most of the Supreme Court and lower court administrative search decisions 
have involved routine administrative searches, which are conducted pursuant 
to legislative or administrative plans.* 7 In contrast, relatively few Supreme 
Court or lower court decisions have concerned nonroutine searches, which are 
prompted by an agency’s receipt of particularized information through investi
gations and complaints.8 Barlow’s held that OSHA searches require a warrant 
and determined the applicable standard of probable cause for routine OSHA 
searches.9 It did not address, however, the appropriate standard of probable 
cause for nonroutine searches.10 The lower courts have failed to resolve ade
quately this issue.11 Nonroutine searches present problems distinct from those 
presented by routine administrative searches. Nonroutine searches more 
closely resemble criminal searches because they are conducted in response to 
particular information regarding a suspected violation, rather than in response 
to legislative and administrative plans.

inspections, numerous subsequent cases have dealt with its applicability to other regulatory schemes. 
See United States v. Prendergast, 585 F.2d 69, 70 (3d Cir. 1978) (per curiam) (administrative search 
warrant required for inspection of pharmacy and pharmacy records pursuant to regulatory plan); Drug 
Purchase, Inc. v. Dubroff, 485 F. Supp. 887, 891 (S.D.N.Y. 1979) (implying that warrantless search of 
warehouse by New York State Board of Pharmacy to quarantine and inventory adulterated drugs un
constitutional).

A majority of these 'posl-Barlow’s administrative warrant cases focus on whether an industry is “per
vasively regulated” and thus whether such regulation justifies an exception to the administrative search 
warrant requirement under United States v. Biswell, 406 U.S. 311 (1972). See notes 36-46 infra and 
accompanying text (discussing Biswell "pervasively regulated” exception to administrative search war
rant requirement). For example, this term the Supreme Court upheld inspections of mines and stone 
quarries under the Mine Health and Safety Act. Donovan v. Dewey, 101 S. Ct. 2534, 2542 (1981). The 
Court found that the mining industry is “pervasively regulated” and the regulatory scheme provides 
adequate safeguards for the mine owner’s fourth amendment rights. Id. at 2540-41. See notes 53-59 
infra and accompanying text (discussing Dewey).

Other “pervasively regulated” exception cases involve Food and Drug Administration inspections. 
Compare United States v. Jamieson-McKames Pharmaceuticals, Inc., 651 F.2d 532, 539 (8th Cir. 1981) 
(warrant unnecessary to inspect pharmaceutical manufacturer’s premises because industry pervasively 
regulated) and United States v. New England Grocer’s Supply Co., 488 F. Supp. 230, 238 (D. Mass. 
1980) (warrant unnecessary to inspect food warehouse under “pervasively regulated” warrant excep
tion) with United States v. Roux Laboratories, Inc., 456 F. Supp. 973, 977 & n.2 (M.D. Fla. 1978) 
(warrant necessary to inspect and collect dye samples after subject refuses warrantless search because 
industry not “pervasively regulated”).

Abortion clinics and massage parlors also have challenged warrantless administrative inspections of 
their premises and records. See Pollard v. Cockrell, 578 F.2d 1002, 1014-15 (5th Cir. 1978) (ordinance 
permitting warrantless inspections of massage parlors facially unconstitutional); Margaret S. v. Ed
wards, 488 F. Supp. 181, 217 (E.D. La. 1980) (statute permitting warrantless inspection of abortion 
facilities unconstitutional); Akron Center for Reproductive Health v. City of Akron, 479 F. Supp. 1172, 
1205 (N.D. Ohio 1979) (same).

7. See notes 89-97 infra and accompanying text (discussing routine administrative searches).
8. Supreme Court decisions that expressly address the distinction between routine and nonroutine 

inspections include Michigan v. Tyler, 436 U.S. 499, 507 (1978), in which the Court observed that an 
investigation of a fire was not “programmatic but . . . responsive to individual events,” and Delaware 
v. Prouse, 440 U.S. 648, 662-63 (1979), in which the Court distinguished between searches that are 
based on individual circumstances and those undertaken pursuant to previously specified criteria. Id. at 
662. For examples of nonroutine searches see notes 100-03 infra and accompanying text.

9. See Barlow’s, 436 U.S. at 321 (warrant showing business chosen for OSHA search on basis of 
general administrative plan with neutral enforcement criteria protects employer’s fourth amendment 
rights).

10. The Court stated only that a warrant may be based upon “specific evidence of an existing viola
tion.” Id. at 320. It made no attempt to define the appropriate level of specificity or permissible sources 
of the evidence.

11 See notes 109-55 infra and accompanying text (discussing lower courts’ treatment of issue of 
nonroutine searches).
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This note proposes an appropriate standard of probable cause for nonrou
tine administrative searches. To supply a necessary background, the note first 
briefly surveys fourth amendment principles and their application in Supreme 
Court administrative search decisions. The note then analyzes various types of 
government searches in light of two factors: the amount of discretion officials 
possess to select targets for inspection in the absence of any fourth amendment 
constraints, and the physical and psychological intrusiveness of the inspection 
in the absence of fourth amendment constraints. The note demonstrates that 
the Court has imposed the most stringent fourth amendment protections when 
the search involves high levels of discretion and intrusiveness and less stringent 
requirements when the search involves low levels of discretion and intrusive
ness. Using the factors of discretion and intrusiveness, the note argues that, 
because nonroutine searches involve high levels of discretion and intrusive
ness, they require the traditional probable cause standard. The note then dis
cusses and criticizes three lower court decisions that have attempted to resolve 
the probable cause issue raised by nonroutine administrative searches. It con
cludes that these decisions are incorrect because they inadequately address the 
determinative factors of discretion and intrusiveness.

I. Administrative Search Warrants and Warrant Requirements: 
Preventing Arbitrary Invasions of Privacy

To clarify the issue of probable cause for nonroutine administrative 
searches, a brief review of the fourth amendment principles that govern 
searches may be helpful. This section first identifies those principles and then 
examines their application to administrative searches by tracing chronologi
cally the development of the administrative search warrant.

A. FOURTH AMENDMENT PRINCIPLES

The fourth amendment requires that searches be reasonable.12 The reasona
bleness requirement is a mechanism for safeguarding the privacy and security 
of individuals against arbitrary invasions.13 In the criminal law context, a par
ticular search is reasonable if an officer obtains a warrant14 based upon tradi

12. The fourth amendment provides:
The right of the people to be secure in their persons, houses, papers, and effects, against unrea
sonable searches and seizures, shall not be violated, and no Warrants shall issue, but upon 
probable cause, supported by Oath or affirmation, and particularly describing the place to be 
searched, and the persons or things to be seized.

U.S. Const, amend. IV.
13. Donovan v. Dewey, 101 S. Ct. 2534, 2542 (1981); see Delaware v. Prouse, 440 U.S. 648, 653-54 

(1979) (fourth amendment standard of reasonableness for government officials’ exercise of discretion 
safeguards against arbitrary invasions of privacy). The fourth amendment also protects the privacy and 
security interests of businessmen and owners of commercial property. See Michigan v. Tyler, 436 U.S. 
499, 504-05 (1978) (owner has privacy interest in warehouse or other commercial establishment); See v. 
City of Seattle, 387 U.S. 541, 543 (1967) (businessman, like homeowner, has constitutional right to be 
free from unreasonable invasions of his private commercial property). In Donovan v. Dewey, 101 S. 
Ct. 2534 (1981), however, the Supreme Court called into question the nature of the commercial owner’s 
privacy interests in his business premises. Id. at 2542; see notes 53-59 infra and accompanying text 
(discussing Dewey's, conclusion that commercial owner’s privacy interests different from homeowner’s).

14. Carroll v. United States, 267 U.S. 132, 149 (1925). In Camara v. Municipal Court, 387 U.S. 523 
(1967), the Court explained that “one governing principle, justified by history and by current expert- 
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tional criminal probable cause15 and executes it in a reasonable manner. Basic 
fourth amendment privacy concerns also underlie the Supreme Court’s re
quirement that municipal fire, health, and housing agencies obtain search war
rants for administrative searches of both individual and commercial 
establishments.16 A judicial officer’s independent assessment of the probable 
cause required to obtain a warrant checks official discretion to search, thus 
preventing arbitrary invasions of protected privacy interests.17 18

ence, has consistently been followed: except in certain carefully defined classes of cases, a search of 
private property without proper consent is ‘unreasonable’ unless it has been authorized by a valid 
search warrant.” Id. at 528-29.

There are exceptions to this general warrant requirement. See, eg., Coolidge v. New Hampshire, 403 
U.S. 443, 465-71 (1971) (items observed in plain view during the course of lawful search seizable with
out warrant); Chimel v. California, 395 U.S. 752, 766, 768 (1969) (search without warrant incident to 
arrest may extend to person and area within his immediate control); Warden v. Hayden, 387 U.S. 294, 
298-300 (1967) (warrantless entry and search of home for robber justified by exigent circumstances of 
hot pursuit of criminal); Carroll v. United States, 267 U.S. 132, 153 (1925) (no warrant required to stop 
and search automobile). In the absence of a warrant, or circumstances justifying an exception, the 
exclusionary rule prohibits using illegally seized evidence at trial, further emphasizing the importance 
of fourth amendment privacy and security interests. See Mapp v. Ohio, 367 U.S. 643, 657 (1960) (ex
clusionary rule essential part of fourth and fourteenth amendments to protect personal privacy).

15. Criminal probable cause exists when “ ‘the facts and the circumstances within . . . [the officers’] 
knowledge and of which they have trustworthy information are sufficient in themselves to warrant a 
man of reasonable caution in the belief that an offense has been or is being committed." Brinegar v. 
United States, 338 U.S.160, 175-76 (1949) (quoting Carroll v. United States, 267 U.S. 132, 162 (1925)). 
An affidavit supporting a warrant must specify the underlying circumstances justifying the affiant’s 
conclusions. Spinelli v. United States, 393 U.S. 410, 416 (1969); United States v. Ventresca, 380 U.S. 
102, 108 (1964), and if the affiant relies upon an informant’s information, the affidavit must supply 
reasons for believing the informant. Spinelli v. United States, 393 U.S. at 416. The magistrate provides 
a neutral evaluation of the information to determine whether probable cause exists, thus protecting the 
public from unreasonable intrusion. Johnson v. United States, 333 U.S. 10, 12-14 (1948).

16. See Camara, 387 U.S. at 533-34 (significant intrusion upon protected interests outweighs public 
need for inspections; therefore warrant required). See also notes 24-33 infra (discussing Camara).

17. Camara, 387 U.S. at 529.
The right of officers to thrust themselves into a home is also a grave concern, not only to the 
individual but to a society which chooses to dwell in reasonable security and freedom from 
surveillance. When the right of privacy must reasonably yield to the right of search is, as a 
rule, to be decided by a judicial officer, not by a policeman or government enforcement agent.

Id. (quoting Johnson v. United States, 333 U.S. 10, 14 (1948)).
18. 359 U.S. 360 (1959). Prior to Frank, few decisions dealt with administrative agency searches 

because government regulation of commercial affairs was uncommon. When courts first confronted the 
administrative search issue they agreed that constitutional protections did not extend to administrative 
searches. K. Davis, Administrative Law Treatise §§ 4.1-4.3, at 225-33 (2d ed. 1978). Davis argues 
that during the past 100 years, “constitutional protections against governmental intrusion have . . . 
diminished.” Id., § 4.1, at 225. He observes that during the late nineteenth and early twentieth centu
ries the Supreme Court viewed as abhorrent intrusions without judicial process onto private premises 
by government officials attempting to enforce regulatory schemes. Id As an example of this attitude, 
he cites Boyd v. United States, 116 U.S. 616 (1886), in which the Supreme Court held that requiring a 
person to produce his private business records for investigation in a criminal case is equivalent to 
compelling him to testify against himself and thus constitutes an unreasonable search and seizure. Id. at 
634-35.

This antigovemment climate changed during the 1940’s when the Court demonstrated extreme defer
ence to administrative agencies and their investigative efforts. K. Davis, supra, § 4.2, at 228-29. As 
government regulation expanded, the Court began to view as less serious the constitutional impedi

B. THE DEVELOPMENT OF THE ADMINISTRATIVE SEARCH WARRANT

Frank v. Maryland- No Warrant Requirement. In 1959 the Supreme
Court held in Frank r. Maryland'*  that warrantless searches conducted under 
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municipal building code regulations permitting inspections of private homes 
did not violate the fourth amendment.19 The Court stated that the fourth 
amendment’s basic purpose is to prevent invasions of privacy in criminal con
texts only.20 Thus, the Court concluded that because the health department’s 
inspection did not seek criminal evidence, it touched only at the periphery of 
constitutionally protected interests.21 The dissent argued, however, that a 
search invades the individual’s fourth amendment guarantee of privacy re
gardless of the criminal or civil nature of the search,22 and therefore a warrant 
should have been required.23

ments posed by government inspections of private business records and premises. Id. Davis concludes 
that the fourth and fifth amendment protections against administrative agency investigations of private 
businesses have been weakened further during the 1970’s. Id. § 4.3, at 232. He argues that the Court 
generally defers to agency needs, and that the Court’s 1967 decision in Camara involved little more 
than “refinements” on a basic attitude of deference. Id.

Professor LaFave notes that the paucity of litigation during the pre-ZraziX: era possibly resulted from 
most citizens' submission to inspectors’ requests and the unwillingness of officials to prosecute those 
who refused to allow such inspections. LaFave, Administrative Searches and the Fourth Amendment. 
1967 Sup. Ct. Rev. 1, 3-4.

19. Frank, 359 U.S. at 373.
20. Id. at 365.
21. Id. at 367. The Court stated that any privacy interests that might be cognizable were protected 

adequately by regulations requiring suspicion of a nuisance as a prerequisite to search and permitting 
only daylight, nonforcible entries. Id. at 366-67.

22. Id. at 374-75 (Douglas, J., with Warren, C.J., Black & Brennan, JJ., dissenting). The dissenters 
emphasized that because Frank was convicted and fined for his refusal to allow the warrantless inspec
tion of his dwelling, the Court’s reliance on the distinction between criminal and noncriminal searches 
was invalid Id. at 375; cf. Barrett, Personal Rights and the Fourth Amendment, 1960 Sup. Ct. Rev. 46, 
70-71 (criticizing Frank for anomaly of affording greater privacy protection to criminals than to private 
individuals).

23. Frank, 359 U.S. at 384.
24. 387 U.S. 523 (1967).
25. 387 U.S. 541 (1967).
26. 387 U.S. at 530-31. In Camara, the manager of the building in which Camara lived informed a 

housing inspector making a routine yearly inspection that Camara was using the rear of his premises as 
a residence in violation of the building’s occupancy permit. Id. at 525-26. The inspector then at
tempted to inspect Camara’s premises; Camara, however, refused to consent to the warrantless inspec
tion. Id at 526. Camara was subsequently arrested, convicted, and fined for refusing to permit the 
warrantless inspection. Id. at 527 & n.2.

27. Id. at 530-31. The Court also asserted that it is “surely anomalous to say that the individual and 
his private property are fully protected by the Fourth Amendment only when the individual is sus
pected of criminal behavior.” Id. at 530. The Court further noted that, in any event, most administra
tive inspection schemes involve criminal sanctions for both noncompliance with regulatory laws and 
refusal to consent to inspection. Id. at 531.

28. Id. at 532-33. The Court explained that “broad statutory safeguards are no substitute for indi
vidualized review, particularly when those safeguards may only be invoked at the risk of criminal 
penalty.” Id at 533. The Court reasoned that the warrant machinery ensures that the occupant knows 
that the municipal code requires entry and inspection of the premises, defines the limits of the search, 

Camara and See: Administrative Search Warrants. Eight years later, the
Court overruled Frank in Camara v. Municipal Court24' and a companion case, 
See v. City of Seattle25 The Camara Court rejected Frank's conclusion that 
the building code inspection invaded mere peripheral interests.26 Adopting the 
reasoning of the Frank dissent, the Court argued that the citizen had an inter
est in “limiting the circumstances under which the sanctity of his home may be 
broken” regardless of whether the officer was seeking criminal or noncriminal 
evidence.27 The Court therefore held that a warrant was necessary to circum
scribe the discretion of the official in the field.28
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After concluding that the official needed a warrant, the Court stated that to 
obtain one, an inspector need not have specific “probable cause to believe a 
particular dwelling contains [building code] violations.”29 Instead the Court 
developed a new test for probable cause in the routine administrative search 
context: probable cause exists when “reasonable legislative or administrative 
standards for conducting an area inspection are satisfied with respect to a par
ticular dwelling.”30 The Court stated that this standard followed from the de
termination that area code-enforcement inspections are reasonable, a 
determination the Court arrived at by “balancing the need to search against 
the invasion which the search entails.”31 The Court found that the govern
ment’s pressing need to conduct routine building code inspections outweighed 
the individual’s interest in avoiding minimal invasions of his privacy.32 More
over, the long history of judicial and public acceptance of such inspection pro
grams tipped the balance in favor of a finding of reasonableness.33

and indicates that the officer executing the warrant has the requisite authority. Id. at 532. Dissenting 
from Camara and See, Justice Clark rejected this argument and asserted that ordinances and officials’ 
identification cards provide the necessary assurances. See v. City of Seattle, 387 U.S. 541, 549 (1967) 
(Clark, J., dissenting). Justice Clark also argued that the warrant procedure is unduly burdensome in 
light of its ineffectiveness in increasing the protection of individual privacy. Id.; see Barlow's 436 U.S. 
at 328 (Stevens, J., dissenting) (even if warrantless regulatory inspections unconstitutional, issuance of 
warrant on finding of less than probable cause insufficient protection); Note, Administrative Searches 
and the Fourth Amendment: An Alternative to the Warrant Requirement, 64 Cornell L. Rev. 856, 860- 
63 (1979) (same).

29. Camara, 387 U.S. at 534.
30. Id. at 538.
31. Id. at 536-37.
32. Id. at 537. The Court stated that routine inspections are essential to fulfill the public’s need to be 

free from dangerous conditions because many building defects are not apparent and otherwise will go 
unnoticed. Id. at 537. The invasions of privacy that accompany such inspections, on the other hand, 
are relatively limited because the inspections are neither personal nor aimed at discovery of evidence of 
a crime. Id. at 537.

33. Id. at 537. But see 3 W. LaFave, Search and Seizure § 10.1(b), at 185-86 (1978) (criticizing 
long history of acceptance as justification for lower probable cause test).

34. See v. City of Seattle, 387 U.S. at 545-46. In See, a fire code inspector attempted to conduct a 
routine warrantless inspection of a commercial warehouse. Id. at 541. See's facts were analagous to 
Camara's, except that the building was a commercial warehouse rather than a private home. Id. The 
Court concluded that the inspector in See also needed a warrant supported by administrative probable 
cause in order to conduct the search. Id. at 545.

35. Id. at 543.
36. 397 U.S. 72 (1970).
37. Id. at 76. Two IRS agents conducted the search during a party at Colonnade's place of business. 

The Court stated that the agents suspected a violation of federal liquor laws. Id. at 72-73. Thus, it 
appears that the search in Colonnade, unlike those in Camara and See, was a nonroutine search.

In the companion case, See v. City of Seattle, the Court extended the 
Camara administrative warrant requirement to routine inspections of com
mercial premises.34 The Court stated forcefully that “the businessman, like the 
occupant of a residence, has a constitutional right to go about his business free 
from unreasonable official entries upon his private commercial property.”35

Colonnade and Biswell: The “Pervasively Regulated” Exception. Three
years after Camara and See, the Supreme Court held in Colonnade Catering 
Corp. v. United States,36 that warrantless inspections of federally licensed alco
holic beverage dealerships were permissible.37 The Court cited the unique his- 
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tory of federal authority over and regulation of the liquor industry,38 and the 
“special government interest” in items subject to federal excise taxes and du
ties as justifications for an exception to the warrant requirement.39

38. Id at 75. The liquor industry, stated Justice Douglas, always has been subject to pervasive fed
eral regulation and inspections. Id.

39. Id. at 76. The Court, however, invalidated the warrantless search that took place in Colonnade 
because the officers who executed the search exceeded the scope of their statutory authority by forcibly 
entering the locked storeroom that contained the liquor. Id. at 77. The statute and regulations prohib
ited officers from using force in exercising their authority to inspect. Id.

40. 406 U.S. 311 (1972).
41. Id. at 316.
42. Id. at 315.
43. 18 U.S.C. §§921-960 (1976).
44. Biswell, 406 U.S. at 316. The Court distinguished See because fire code violations would be 

difficult to conceal quickly and, therefore, the warrant requirement would not hamper enforcement 
efforts. Id Guns, by contrast, could be disposed of relatively quickly. Id. at 316.

One commentator has observed that the Biswell Court’s reliance on the need for surprise in searching 
gun dealerships as a justification for the need to conduct warrantless searches may be inconsistent with 
Camara because it does not balance government enforcement interests and individual privacy interests 
as Camara appears to require. Note, Rationalizing Administrative Searches, 77 Mich. L. Rev. 1291, 
1315-19 (1979). But see Greenberg, The Balance of Interests Theory and the Fourth Amendment: A 
Selective Analysis of Supreme Court Action Since Camara and See, 61 Calif. L. Rev. 1011, 1021-27 
(1973) (arguing that the Court does balance interests in Biswell and Colonnade, but that balancing leads 
to wrong result).

45. Biswell, 406 U.S. at 316.
46. Id. In Almeida-Sanchez v. United States, 413 U.S. 266 (1973), Justice White, writing for the 

majority, further elucidated the implied consent notion inherent in Biswell, explaining that by accepting 
a federal license, businessmen impliedly consent to inspection at the discretion of the government. Id 
at 271.

Professor LaFave criticizes Justice White’s analysis and contends that implied consent is not the basis 
for the Biswell decision. LaFave instead argues that Biswell relies on the government's need to conduct 
the inspections and on the lower level of intrusion involved. 3 W. LaFave, supra note 33, § 10.2, at 220- 
21 (if notice of regulation sufficient to make search reasonable under fourth amendment, implication is 
government could announce routine searches of houses for narcotics).

47. 436 U.S. 307 (1978).
48. 29 U.S.C. §§ 651-678 (1976).
49. Barlow’s, 436 U.S. at 314-15.

In Biswell v. United States,40 the Court extended the Colonnade exception to 
inspections of federally licensed gun dealerships.41 The Court conceded that 
federal gun regulation is “not as deeply rooted in history as is the governmen
tal control of the liquor industry.”42 The Court nevertheless concluded that 
warrantless searches under the Gun Control Act43 are reasonable because ef
fective enforcement of the statute requires unannounced and frequent inspec
tions.44 Further, the Court stressed that because regulations give notice of the 
existence and scope of a federal inspector’s authority to search, warrantless 
searches pose “only limited threats” to the privacy interests of the gun shop 
owner.45 The gun shop owner, by obtaining a federal license and entering the 
“pervasively regulated” gun business, accepts the benefits and burdens of that 
license.46

Marshall v. Barlow’s/ The Warrant Requirement Reaffirmed. In Mar
shall v. Barlow’s, Inc. ,47 the Supreme Court held that a routine, warrantless 
inspection pursuant to section 8(a) of the Occupational Safety and Health 
Act48 violated the fourth amendment.49 In requiring a warrant, the Court dis
tinguished OSHA inspections from those in Colonnade and Biswell by observ
ing that employee working conditions never have been regulated to the extent 
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of the liquor and gun industries.50 The Court explained that a warrant was 
necessary to check the “unbridled discretion” that OSHA delegates to the offi
cial in the field.51 The Court then reaffirmed the Camara formulation of the 
level of probable cause required for a routine administrative warrant:

50. Id. at 313. Rejecting the government’s argument that warrantless inspections are necessary to 
enforce the Occupational Safety and Health Act, the Court stated that delays caused by warrant proce
dures would not hinder the agency's enforcement efforts. Id. at 316. OSHA’s ability to enforce the 
statute would not suffer, the Court stated, because most people would consent to a search, eliminating 
the need for a warrant, and OSHA would be able to obtain ex parte warrants, thereby maintaining the 
possibility of surprise inspections. Id. at 316.

51. Id. at 323.
52. Barlow’s, 436 U.S. at 320 (quoting Camara, 387 U.S. at 538) (brackets in original). Justice Ste

vens vigorously dissented in Barlow’s, arguing that the Court’s approach impermissibly alters the bal
ance struck by the framers in the fourth amendment. Id. at 327-28 (Stevens, J. dissenting). He also 
argued that the statute and regulations adequately control agency discretion, rendering the warrant 
requirement superfluous. Id. at 332, 334. Further, Justice Stevens pointed out that the statute and 
regulations provide notice to the subject of the inspection and limit the scope of the search. Id. at 334. 
See generally Note, Administrative Searches and the Fourth Amendment: An Alternative to the Warrant 
Requirement, 64 Cornell L. Rev. 856 (1979) (discussing Justice Stevens’ dissent in Barlow’s and argu
ing for its adoption).

53. 101 S. Ct. 2534 (1981).
54. 30 U.S.C. §§ 801-960 (Supp. Ill 1979). Section 813(a) provides that inspectors have a “right of 

entry to, upon or through any coal or other mine” and that “no advance notice of an inspection shall be 
provided to any person.” Id. § 813(a).

55. 101 S. Ct. at 2542.
56. Id. at 2541-42. In support of this conclusion, the Court stated that the owner of commercial 

property enjoys a different, presumably lower, expectation of privacy than the owner of a home. Id at 
2538. The Court concluded that, at least in some circumstances, regulatory schemes authorizing war
rantless inspections may protect adequately the commercial property owner’s interest. Id

57. Id. at 2541-42.

Probable cause justifying the issuance of a warrant may be based not 
only on specific evidence of an existing violation but also on a show
ing that “reasonable legislative or administrative standards for con
ducting an . . . inspection are satisfied with respect to a particular 
[establishment].”52

Donovan v. Dewey; The Colonnade-Biswell Exception Expanded. This
term, in Donovan v. Dewey,53 the Supreme Court refined and expanded the 
Colonnade-Biswell “pervasively regulated” exception to the Camara warrant 
requirement. Dewey involved the warrantless, routine inspection of a surface 
rock quarry pursuant to section 103 of the Federal Mine Health and Safety Act 
of 1977 (MHSA).54 In Dewey, the Supreme Court upheld as constitutional 
MHSA provisions allowing warrantless routine inspections of mines and 
quarries.55

The Court found that, even though the industry in Dewey did not have a 
long history of regulation, the Colonnade-Biswell exception covered the search 
involved.56 The Court explained that the pervasiveness and regularity of the 
federal regulation ultimately determine whether a warrant is necessary, not the 
length of time the industry has been subject to regulation.57

The Dewey Court distinguished Barlow’s by emphasizing that unlike the Oc
cupational Safety and Health Act inspection scheme in Barlow’s, which pro
vides no statutory criteria for the selection of any particular establishment, the 
MHSA requires regular inspections of all mines and specifically defines the 
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frequency of inspection.58 The Court stated, moreover, that unlike the Occupa
tional Safety and Health Act, the MHSA tailors the scope of inspections to the 
particular safety concerns of the regulated business by specifically setting forth 
standards with which mine operators must comply and by requiring that the 
Secretary of Labor inform the mine operators of all such standards.59 The 
Dewey Court concluded that these aspects of the regulatory scheme provided 
an adequate substitute for a search warrant by directly limiting the official’s 
discretion to select search targets and to determine the scope of the search.60

58. Id. at 2539-41.
59. Id. In a recent case the United States Court of Appeals for the Tenth Circuit de-emphasized the 

Dewey Court’s discussion of the importance of statutory and regulatory limitations on warrantless 
searches of commercial premises. United States v. Rucinski, 658 F.2d 741, 745 (10th Cir.), petition for 
cert, filed, 50 U.S.L.W. 3404 (U.S. Nov. 17, 1981) (No.81-859). In Rucinski, the court of appeals upheld 
a warrantless search by United States forest officers of a lumbering operation performing work under a 
contract with the federal government, even though no statute or regulatory scheme substituted for a 
warrant. Id. In Rucinski, however, the objects observed were in plain view and the lumber company’s 
contract with the government provided that government officials could conduct unannounced inspec
tions of the premises. Id. In these respects, Rucinski is distinguishable from Dewey.

60. 101 S. Ct. at 2541.
61. See Donovan v. Dewey, 101 S. Ct. at 2541 (regulatory scheme directly curtails discretion to select 

facilities to search and violations to search for); Barlow’s, 436 U.S. at 323 (authority to conduct warrant
less searches gives officials unbridled discretion; warrant assures that neutral official has determined 
reasonableness of inspection); Biswell v. United States, 406 U.S. at 316 (ordinances define inspector’s 
authority); Camara, 387 U.S. at 532 (warrant necessary to provide disinterested review of discretionary 
decision to search).

62. See Camara, 387 U.S. at 535-36 (because intrusiveness of building code inspection limited, need 
to search outweighs intrusiveness); Michigan v. Tyler, 436 U.S. at 507-08 (administrative warrant pro
vides necessary limits on intrusiveness of investigatory fire search).

63. See United States v. Martinez-Fuerte, 428 U.S. 543, 558-60 (1976) (discussing physical and psy
chological intrusiveness of roving border patrol stops for illegal aliens); Delaware v. Prouse, 440 U.S. 

II. Framework for Analysis: Discretion and Intrusiveness as 
Determinants of Fourth Amendment Protection

The preceding section demonstrates that the Supreme Court has sanctioned 
three tiers of fourth amendment protection against unreasonable searches: the 
traditional warrant based upon traditional criminal probable cause; the admin
istrative warrant based upon administrative probable cause; and statutory 
schemes with no warrant or probable cause. To help explain these differing 
levels of fourth amendment protection, this section analyzes various types of 
government searches in light of two crucial factors. One factor is the level of 
discretion the official would possess, in the absence of any fourth amendment 
constraints, to select targets of searches. The other factor is the level of physi
cal and psychological intrusiveness of the search, in the absence of fourth 
amendment constraints.

The level of discretion that the official conducting the search would possess 
is important because the Court’s decisions indicate that warrant and probable 
cause requirements for searches generally are necessary to control effectively 
the authority to search.61 The Court also has identified the level of intrusive
ness of government searches as crucial to a determination of what fourth 
amendment protections are necessary.62 Intrusiveness has both physical and 
psychological components.63 The physical intrusiveness of a search includes 
the amount of physical invasion necessary to accomplish the search. The psy
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chological aspect of intrusiveness includes both fear and stigma. The levels of 
physical and psychological intrusiveness of a particular search do not always 
correspond.64

648, 657 (1979) (discussing physical and psychological intrusiveness of random stops of automobiles to 
check documents).

64. See notes 94-96 infra and accompanying text (physical intrusiveness of routine administrative 
search great, but psychological intrusiveness slight).

65. See Johnson v. United States, 333 U.S. 10, 14 (1948) (when fourth amendment nullified, “peo
ple’s homes secure only in discretion of police officers”).

66. See 3 W. LaFave, supra note 33, § 10.1(b), at 186-87 (evidence of crime usually discovered via 
investigation of “trail of discernible facts”).

67. See Frank v. Maryland, 359 U.S. 360, 363 (1959) (fourth amendment protects against arbitrary 
official action by officials); cf. Boyd v. United States, 116 U.S. 616, 624-25 (1886) (fourth amendment a 
reaction to British writs of assistance which placed “liberty of every man in the hands of every petty 
officer”).

This section demonstrates that the Court has imposed the most stringent 
warrant and probable cause requirements for searches which entail high levels 
of discretion and intrusiveness and the least stringent requirements for 
searches which entail low levels of discretion and intrusiveness. At one end of 
the spectrum, criminal searches require a traditional warrant based upon crim
inal probable cause because they involve high levels of discretion and physical 
and psychological intrusiveness. At the other end of the spectrum, some ad
ministrative searches, such as the mine inspections in Dewey, require no war
rant or probable cause because they involve little discretion or intrusiveness. In 
between these two extremes are routine administrative searches conducted 
pursuant to general administrative plans, such as those in Camara and Bar- 
low’s, which in the absence of fourth amendment protections involve less dis
cretion and psychological intrusiveness than criminal searches, but sometimes 
higher levels of physical intrusiveness than criminal searches.

The analysis in this section provides a framework for ascertaining the appro
priate level of probable cause for nonroutine searches. The final section will 
apply this framework to nonroutine searches, arguing that because nonroutine 
searches involve a high level of official discretion to select targets of searches, 
and high levels of both physical and psychological intrusiveness, they most 
closely resemble criminal searches. Thus, nonroutine searches should require 
the traditional criminal standard of probable cause.

A. CRIMINAL SEARCHES

In the absence of fourth amendment protections, searches in criminal inves
tigations give officials the greatest discretion to select targets for search. The 
officials, in fact, possess limitless discretion to choose search targets.65 Al
though the decision to search typically is based on a complaint of criminal 
activity or a suspicion of crime,66 without fourth amendment protections the 
possibility of abuse of discretion—the selection of targets for arbitrary, dis
criminatory, or harassing purposes—is enormous.67

A search for evidence of a crime without probable cause and a warrant is at 
least as intrusive as the search for that evidence with a warrant. Even with a 
warrant criminal searches can be extremely intrusive physically. Police scour 
the premises being searched; the search frequently involves rummaging 
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through personal papers and effects.68 A criminal search entails a severe psy
chological intrusion as well. The intrusion is almost always hostile and often 
stigmatizes the occupant of the searched premises.69 To be singled out and 
searched because of a specific allegation of criminal activity is a much more 
serious intrusion upon the individual than a search made pursuant to a regula
tory plan.70

68. 3 W. Lafave, supra note 33, § 10.1(b), at 189.
69. See id at 189-90 (criminal searches damage reputations); Note, Search and Seizure in the 

Supreme Court, 28 U. Chi. L. Rev. 664, 701 (1961) (damage to reputation caused by criminal search 
may also cause humilation and other mental suffering).

70. See 3 W. LaFave, supra note 33, § 10.1(b), at 189-90 (criminal searches much more personally 
intrusive than administrative searches); cf. United States v. Martinez-Fuerte, 428 U.S. 543, 546 (1976) 
(roving patrol stop involves same physical intrusion as checkpoint stop but greater psychological intru
sion because more frightening).

71. U.S. Const, amend. IV. The fourth amendment’s restrictions unquestionably apply to criminal 
searches. The amendment encompasses the balance between the government’s need in certain circum
stances to intrude upon individual privacy and the individual’s right to be free from arbitrary invasions. 
As the Court in Camara observed:

[I]n a criminal investigation the police may undertake to recover specific stolen or contraband 
goods. But that public interest would hardly justify a sweeping search of an entire city con
ducted in the hope that these goods might be found. Consequently, a search for these goods, 
even with a warrant, is “reasonable” only when there is “probable cause” to believe they will 
be uncovered in a particular dwelling.

387 U.S. at 535. See notes 14-15 supra and accompanying text (discussing warrant and probable cause 
requirements for criminal searches).

72. See Camara, 387 U.S. at 532 (function of warrant to provide neutral review in order to ensure 
reasonableness of decision to search).

73. See notes 36-45, 51-58 supra and accompanying text (discussing Colonnade, Biswell, and Dewey}.
74. The statute at issue in Dewey, section 103(a) of the Mine Health and Safety Act of 1977, 30 

U.S.C. § 813(a) (Supp. Ill 1979) provides for inspections of all underground mines at least four times 
annually. Id. Mines producing explosive gases must be inspected at 5, 10, or 15 day intervals. Id 
§ 813(i). Follow-up inspections are required whenever a violation is observed on a routine inspection, 
id § 813(a), and the statute requires inspections whenever the agency is notified that a violation or 
imminently dangerous situation exists. Id. § 813(g).

Because officials conducting criminal searches have a high level of discretion 
in selecting targets and because such searches are very physically and psycho
logically intrusive, the fourth amendment requires a search warrant based on 
traditional probable cause.71 A necessary control over this very great discretion 
to intrude so severely is the intervention of a magistrate to determine probable 
cause and to ensure that the intrusion is reasonable.72

B. WARRANTLESS ADMINISTRATIVE SEARCHES

In contrast to criminal searches, the Supreme Court has required the least 
stringent fourth amendment protections against administrative searches con
ducted pursuant to regulatory schemes.73 Regulatory schemes such as those 
involved in ZVhci; Colonnade, and Biswell, severely limit the official’s author
ity to select targets, thereby minimizing discretion. Furthermore, the intrusive
ness of such searches is also minimal.

Donovan v. Dewey. Of the three inspection schemes, the mine inspec
tion scheme in Dewey involves the least official discretion in selecting inspec
tion targets.74 Because the statutory scheme subjects all mines to routine 
inspections at statutorily defined intervals, the agency official in fact exercises 
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no discretion in choosing particular targets.75 The regularity and routine na
ture of the inspections minimize the potential for harassment.76 The Dewey 
Court emphasized the lack of discretion inherent in the regulatory scheme as a 
key justification for permitting warrantless searches.77

The mine inspections under the MHSA also involve a low level of intrusive
ness. The regulatory scheme specifically defines the violations that officials 
can search for, thereby limiting the physical intrusiveness of the inspection.78 
The psychological intrusiveness of the inspections is limited both by the rou
tine nature of the searches and by notification to the mine owners of all safety 
standards promulgated as regulations. That mine owners cannot help but be 
aware of the purpose and authority of the inspections79 reduces the psychologi
cal intrusion. The statute accommodates any particular privacy concerns by 
allowing the mine operator to refuse entry to the inspector, triggering a pro
ceeding in which the Secretary of Labor obtains an injunction prior to entering 
the mine.80

The Dewey Court concluded that the “discretion of government officials to 
determine what facilities to search and what violations to search for is thus 
directly curtailed by the regulatory scheme.”81 Because the regulatory scheme 
acts as a “constitutionally adequate substitute for a warrant” by imposing these 
significant restraints on discretion and intrusiveness, the Court permitted war
rantless mine inspections.82 The low levels of discretion and intrusiveness,

75. The routine nature of the inspections in Dewey limits the official’s discretion. Not all MHSA 
inspections, however, are routine. Section 813(g) requires that MHSA officials conduct inspections 
whenever they receive notification of a violation or are otherwise informed that an imminently danger
ous situation exists. These inspections are not scheduled; rather, they are in response to specific inci
dents. Nevertheless, such inspections involve no official discretion because the statute requires the 
official to inspect. Thus, in this rather unique situation, a nonroutine search involves no exercise of 
official discretion. See notes 99-106 infra and accompanying text (discussing discretion involved in 
nonroutine searches).

76. See notes 68-72 supra and accompanying text (discussing warrant requirement as means of 
preventing harassment).

77. Dewey, 101 S. Ct. at 2541.
78. Id. at 2540. See note 59 supra and accompanying text (discussing limitations on scope of mine 

searches).
79. See Dewey, 101 S. Ct. at 2541 (“[tjhe mine owner is not left to wonder about the purposes of the 

inspector or the limits of his task”).
80. 30 U.S.C. §818(a) (1976).
81. Dewey, 101 S. Ct. at 2541.
82. Id. As noted above, the Dewey Court also permitted the warrantless searches on the basis of the 

distinction between the commercial owner’s expectation of privacy and the homeowner’s expectation of 
privacy. See note 56 supra (discussing Dewey's distinction between expectations of privacy).

This distinction between the commercial property owner’s expectation of privacy and that of the 
homeowner, however, is of limited value as a justification for less fourth amendment protection. First, 
the Dewey Court’s distinction is inconsistent with See’s holding that a commercial property owner has 
the same fourth amendment privacy interests as the apartment dweller in Camara. See notes 34-35 
supra and accompanying text (discussing See). In addition, the distinction fails to recognize that, un
like the homeowner’s basic interest in privacy, the commercial property owner’s expectation of privacy 
varies. The spectrum of commercial enterprises ranges from small “mom and pop” stores to huge in
dustrial concerns. Moreover, although a manufacturer may have a lower expectation of privacy in the 
machine room of his plant, he does not necessarily have a lower expectation of privacy in a laboratory 
where trade secrets might be found. See State Fair of Texas v. Consumer Prod. Safety Comm’n, 650 
F.2d 1324, 1326-28 (5th Cir. 1981) (distinguishing between expectation of privacy in private corporate 
papers possibly containing trade secrets and objects in plain view).

Thus, it is not the commercial nature of the property but the restraints on discretion to search and the 
limited intrusiveness of the search that justify the warrantless searches. See 3 W. LaFave, supra note 
33, § 10.2, at 228 (business inspections generally less intrusive than typical search) But see Note, Aa/w- 
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then, justify the absence of fourth amendment restraints.

Colonnade and Biswell. The inspection schemes in Colonnade and Bis
well appear to permit officials to exercise a greater degree of discretion in se
lecting targets for inspection than the mine inspection scheme in Dewey. 
Unlike Dewey, the statute in Colonnade does not prescribe intervals for routine 
inspections and, in fact, permits nonroutine inspections based on suspected vi
olations of federal liquor laws.* 83 Similarly, the Gun Control Act in Biswell 
authorizes officials to enter at their discretion the premises of licensed gun 
dealers during business hours to inspect records, firearms, and ammunition.84 
Thus, only the requirement that targets be businesses within the regulated in
dustry limited the discretion of officials in Colonnade and Biswell to select 
search targets.

nalizing Administrative Searches, 77 Mich. L. Rev. 1291, 1327-30 (1979) (arguing that administrative 
probable cause should apply to all business inspections because commercial property owner has low
ered expectation of privacy).

83. See 26 U.S.C. §§ 5146(b), 7606(a)-7606(b) (1970) (agents of Secretary of Treasury may enter 
business premises during daylight hours and at night when premises are open to inspect business 
records and articles subject to tax). In Colonnade, the federal agents who conducted the search had 
attended a party on the Colonnade premises. 397 U.S. at 73. Their observations, which were not de
tailed in the decision, led them to believe that the defendant was violating federal liquor laws. Id. Thus, 
the search in Colonnade was nonroutine because it was based on a particular suspicion, not on a plan.

84. 18 U.S.C. § 923(g) (1976).
85. See notes 83-84 supra and accompanying text (discussing statutory limitations on searches in 

Colonnade and Biswelly, see also 3 W. LaFave, supra note 33, § 10.2(f), at 235-36 (lower court opinions 
since Biswell emphasize language in Biswell that Gun Control Act’s regulatory scheme carefully limited 
“time, place and scope” of inspection).

86. See note 45 supra and accompanying text (discussing notice afforded dealers by pervasive 
regulation).

87. Cf. note 46 supra and accompanying text (discussing dealers' implied consent to search by 
agency officials).

88. See Greenberg, supra note 44, at 1025 {Biswell-type searches entail limited privacy invasion be
cause scope of search narrow, few items sought, and execution of search restricted).

89. See notes 24-35, 46-53 supra and accompanying text (discussing Camara and Barlow’s adminis
trative search warrants).

The regulatory schemes present in Colonnade and Biswell do, however, se
verely restrict the intrusiveness of the inspections. In both cases, the statutes 
limit the time, place, and scope of the searches.85 In addition, the statutes per
mit examination of only specified items, necessarily limiting the physical intru
siveness of the searches. Moreover, because the respective industries in 
Colonnade and Biswell are subject to frequent searches and regulations, the 
owners of these industries cannot help but be aware of the likelihood of an 
unannounced inspection.86 Such circumstances tend to limit the psychological 
intrusiveness of the search.87 In short, the level of intrusiveness involved in 
these searches is so minimal that it renders unnecessary a warrant to limit the 
discretion of officials to select establishments for inspection.88

C. ROUTINE ADMINISTRATIVE SEARCHES CONDUCTED WITH WARRANTS

For routine administrative searches conducted pursuant to administrative or 
legislative plans, the Supreme Court has required an intermediate level of 
fourth amendment protection—the administrative search warrant based on ad
ministrative probable cause.89 This intermediate level of protection is appro
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priate because, although without fourth amendment protections the official 
formulating the search plan has a great deal of discretion to select targets, the 
official in the field possesses much less discretion because he still has to pro
ceed pursuant to the routine plan. In addition, although the level of physical 
intrusiveness of the routine search may reach or exceed that of a criminal 
search, the psychological intrusion is much less severe.

In the absence of fourth amendment protections, the routine search allows 
different agency officials different amounts of discretion to select search 
targets. Unlike the criminal search, the routine search does not give officials in 
the field a high degree of discretion to select targets. Although in both Bar
low’s and Camara the Court stressed the need for a warrant requirement to 
limit specifically the potential discretion of the officer in the field,90 the deci
sion to conduct a routine search is not the field official’s. Rather, the decision 
still is dictated by the routine plan pursuant to which the agency requires the 
field officer to proceed.91 The agency officials who develop the routine plan, 
however, have considerable discretion to choose when and where to search, 
without a fourth amendment requirement that the plan be neutral and reason
able.92 In short, without fourth amendment protections, routine searches give 
agency planners a great deal of discretion to select targets, but give officials in 
the field very little.

90. See Barlow’s, 436 U.S. at 323 (authority to make warrantless searches devolves upon officers, 
“particularly those in the field,” almost unbridled discretion to decide when and where to search); 
Camara, 387 U.S. at 532 (without warrant reauirement, regulatory system leaves occupants of build
ings subject to discretion of "official in the field”).

91. Although the field officer’s discretion in Barlow’s and Camara was not limited by statute or 
housing code, he did not actually exercise discretion to search in either case. In Camara, as well as in 
See, the field inspector conducting the search was making a “periodic area inspection.” Camara, 387 
U.S. at 553 n.4 (Clark, J., dissenting). A pte-Camara survey found that in an area inspection program, 
"all dwellings in a designated area are systematically inspected.” Note, Enforcement of Housing Codes, 
78 Harv. L. Rev. 801, 807 (1965) (emphasis added). Therefore, the field inspectors in Camara andiee 
actually exercised little discretion to select targets to inspect.

The attempted inspection in Barlow’s was part of a “ ‘general schedule’ investigation” conducted by 
field inspectors pursuant to criteria set out in the OSHA Field Operations Manual and “based upon 
accident experience and the number of employees exposed in particular industries.” Barlow’s, 436 U.S. 
at 321. Thus the inspector in Barlow’s exercised also little discretion to select inspection targets.

The Supreme Court may have been concerned with the possibility that, in the absence of a warrant 
requirement, the field officer might abuse his authority by disregarding the routine search plan and 
searching arbitrarily. Yet the very existence of a plan with definite standards to which the officer was 
held accountable made it less likely that the officer would search arbitrarily than if, as in a criminal 
search, no such plan existed.

92. For example, OSHA officials who develop the OSHA inspection plans exercise discretion be
cause lack of resources prohibits routine inspections of all regulated industries and businesses. See 
Rothstein, OSHA Inspections After Marshall v. Barlow’s, Inc., 1979 Duke L.J. 63, 91 & n.177, 92 
(describing methods OSHA developed to select targets). In addition, the Occupational Safety and 
Health Act leaves room for abuse of discretion and the harassment of individual businessmen by in
creasing the frequency and scope of inspections. Id. at 67-68. The Act requires only that searches be 
made within reasonable limits, in a reasonable manner, and at reasonable times. 29 U.S.C. § 657(a) 
(1976). Similarly, the municipal housing code in Camara required only that inspections be “necessary” 
and at “reasonable times.” Camara, 387 U.S. at 526.

The physical intrusiveness of a routine administrative inspection may reach 
or exceed that of a criminal search, with or without a warrant. Searches con
ducted pursuant to the Occupational Safety and Health Act and other broad 
statutory schemes may be more physically intrusive simply because of the ex
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pansive nature of the statutory plan.93 Such inspections may also be extremely 
disruptive of business operations.94 The psychological intrusiveness of a rou
tine administrative search, however, is relatively low. Because the business 
owner is not singled out from his competitors nor subjected to suspicions that 
he violated safety violations,95 the psychological aspects of intrusiveness, 
stigma and fear, are generally absent.96

The lower level of discretion to make a routine search possessed by the of
ficer in the field and the very low psychological intrusion of the routine search 
justify the reduced standard of probable cause for routine searches. The great 
discretion of the officials formulating the routine plan and a level of physical 
intrusion equal to that in criminal searches, however, preclude the elimination 
of probable cause and warrant requirements entirely. The administrative stan
dard of probable cause, requiring that a search target satisfy neutral criteria 
embodied in a reasonable administrative plan, therefore represents a satisfac
tory compromise between traditional fourth amendment protections and none

93. The Occupational Safety and Health Act of 1970, 29 U.S.C. § 657(a)(2) (1976), authorizes the 
Secretary of Labor to conduct warrantless inspections of “all conditions, structures, machines, appara
tus, devices, equipment, and materials therein, and to question privately any such employer, owner, 
operator, agent or employee.” Id. The regulations prescribed by the Secretary permit inspections of all 
items listed in section 8(a)(1) and include records among the items that may be inspected. 29 C.F.R. 
§ 1903.4 (1981). As the Supreme Court stated in Dewey, the Occupational Safety and Health Act does 
not tailor the scope or frequency of inspections to the particular safety concerns of the inspected busi
ness. 101 S. Ct. at 2539.

The Federal Insecticide, Fungicide and Rondenticide Act (FIFRA), 7 U.S.C. § 136 (1976), authorizes 
the Environmental Protection Agency (EPA) to “enter at reasonable times, any establishment or other 
place where pesticides or devices are held ... for the purposes of inspecting and obtaining samples of 
any pesticides or devices.” Id. § 136g(a). FIFRA further requires the EPA to obtain warrants prior to 
the entry of premises based upon a showing of a reason to believe that a violation of the Act has 
occurred. Id. The Act permits EPA officials to inspect and reproduce documents, and to seize pesticides 
or devices. Id. § 136g(b)(l)-(3). Finally, the EPA may seek criminal sanctions for-violations of FIFRA. 
Id. § 136g(c)(l).

The Federal Food, Drug and Cosmetic Act, 21 U.S.C. §§ 301-398 (1976), authorizes the Food and 
Drug Administration (FDA) to seize “any article of food, drug, device, or cosmetic that is adulterated 
or misbranded.” Id. § 334(a)(2) (1976). This broad statutory mandate allows an inspector to enter and 
search any establishment for violations as long as his actions are reasonable. Id. § 374. Despite the 
breadth of the intrusion, some courts have held that FDA searches are covered by the Colonnade- 
Biswell “pervasively-regulated” exception. See United States v. Jamieson-McKames Pharmaceutical, 
Inc., 651 F.2d 532, 537-40 (8th Cir. 1981) (warrantless FDA searches of drug manufacturer fall within 
Colonnade-Biswell exception and thus permissible under fourth amendment); United States v. New 
England Grocers Supply, 488 F. Supp. 230, 238 (D. Mass. 1980) (warrantless FDA searches permissible 
under Biswell exception).

The Immigration and Naturalization Service (INS) has authority to interrogate without a warrant 
any alien or person believed to be an alien and to “arrest any alien in the United States, if he [the INS 
official] has reason to believe that the alien is . . . in the United States in violation of (laws regulating 
admission, exclusion or expulsion of aliens].” 8 U.S.C. § 1357(a)( 1 )(2) (1976). The officer may make a 
warrantless arrest whenever he has reason to believe the alien wifi escape prior to the issuance of a 
warrant. Id. § 1357(a)(2)(4). Interrogation procedures entail investigation and warrantless entry onto 
private property. Id. § 1357(a)(3).

94. See In re Establishment Inspection of ASARCO, Inc., 508 F. Supp. 350, 353-54 (N.D. Tex. 1981) 
(OSHA inspection of large copper refinery would take over six weeks to complete); In re C.F.& I. Steel 
Corp., 489 F. Supp. 1302, 1305 (D. Colo. 1980) (OSHA sought warrant for 20-person, 60-day general 
inspection of large steel mill).

95. See LaFave, Administrative Searches and the Fourth Amendment: The Camara and See Court, 
1967 Sup. Ct. Rev. 1, 19 (routine search does not single out any one person as object of official 
suspicion).

96. See Camara, 387 U.S. at 530 (routine inspection “less hostile intrusion” than typical criminal 
search); LaFave, supra note 95, at 19 (routine inspection involves less intrusion on dignity).



1198 The Georgetown Law Journal [Vol. 70:1183

at all.97

97. See LaFave. supra note 95, at 18-19 (administrative probable cause requires less evidence be
cause search involves less intrusion on personal privacy and dignity).

The administrative probable cause standard embodies two inquiries: whether a reasonable plan 
based on neutral criteria exists and whether the affiant has satisfied the criteria with respect to a particu
lar inspection target. There is some dispute over whether the magistrate should scrutinize the plan to 
determine whether the plan is reasonable. Compare 3 W. LaFave, supra note 33, § 10.1(c), at 194 
(arguing that Camara intended that magistrate merely inquire whether plan exists) with Northwest 
Airlines, Inc. v. Marshall, 587 F.2d 12, 14-15 (7th Cir. 1978) (before magistrate issues warrant for 
OSHA inspection, he must determine reasonableness of legislative or administrative program). It is 
generally agreed, however, that the magistrates should review whether the plan’s neutral criteria have 
been satisfied in order to prevent spite and harassment inspections. See 3 W. Lafave, supra note 33, 
§ 10.2(d), at 224 (inspections plans can protect against harassment and spite searches); Rothstein, supra 
note 92, at 67 (administrative search warrant protects against harassment inspections). Administrative 
search warrants also may prevent officials from conducting criminal searches in the guise of administra
tive searches. See United States v. Lawson, 502 F. Supp. 158, 165-66 (D. Md. 1980) (government’s use 
of administrative warrant for sole purpose of conducting criminal search unconstitutional).

Justice Stevens, dissenting in Barlow’s, however, argued that the warrant procedure provides no more 
protection against harassment than the plan itself. Barlow’s, 436 U.S. at 331-32 (Stevens, J., dissenting). 
Stevens reasoned that under the regulatory scheme then in effect, an inspector who was denied entry 
could gain entry only by informing his superiors of the refusal and then seeking a court order. Id. at 
333. The inspector would be deterred by the prospect of making false representations to his superiors 
and to the court as much when seeking compulsory process as when seeking an ex parte warrant. To 
the extent that the warrant procedure provides more external accountability, however, it does provide 
more protection than the plan.

98. See notes 110-55 infra and accompanying text (discussing decisions of courts of appeals).
99. See Michigan v. Tyler, 436 U.S. 499, 507 (1978) (investigatory fire searches “not programmatic 

but responsive to individual events”); Marshall v. Hom Seed Co., 647 F.2d 96, 100 (10th Cir. 1981) 
(OSHA inspection triggered by evidence of specific violation not part of general plan, but rather inci
dent-responsive).

100. 647 F.2d at 98 (OSHA inspection based on employee complaint).
101. See Pieper v. United States, 460 F. Supp. 94, 96 (D. Minn. 1978) (EPA search based on specific 

evidence of existing violations), ajfd, 604 F.2d 1131 (8th Cir. 1979).

III. Traditional Probable Cause for Nonroutine Administrative 
Searches

This section applies the analysis developed in the foregoing section to 
nonroutine administrative searches. It argues that such searches should require 
traditional search warrants based on criminal probable cause because the 
searches involve high levels of discretion and intrusiveness. The section then 
examines three court of appeals decisions that found administrative probable 
cause sufficient to justify nonroutine administrative searches.98 The section re
jects the rationales of these decisions because they fail to consider adequately 
the problems posed by the presence of high levels of discretion and intrusive
ness in nonroutine administrative searches.

a. nonroutine administrative searches conducted with warrants:
THE ARGUMENT FOR TRADITIONAL PROBABLE CAUSE

Administrative agents conduct nonroutine searches and inspections in re
sponse to individual complaints and specific information, not as part of an 
overall program of routine inspections.99 Examples of nonroutine administra
tive searches include OSHA inspections based on employee complaints,100 En
vironmental Protection Agency inspections based on specific evidence of 
existing violations,101 Food and Drug Administration investigations of food
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and drug manufacturers based on evidence of violations,102 and Immigration 
and Naturalization Service (INS) searches for illegal aliens based on informa
tion supplied by informants.103

102. See United States v. Jamieson-McKames Pharmaceuticals, Inc., 651 F.2d 532, 540-41 (8th Cir. 
1981) (FDA investigation based on evidence of existing violations).

103. See Blackie’s House of Beef, Inc. v. Castillo, 659 F.2d 1211, 1218 (D.C. Cir 1981) (INS not 
conducting routine search when searching for illegal aliens), cert, denied, 50 U.S.L.W. 3650 (U.S. Feb. 
23, 1982) (No. 81-949).

104. Horn Seed, 647 F.2d at 101.
105. Id. See note 92 supra and accompanying text (discussing lack of restraints imposed by adminis

trative search schemes).
106. See Horn Seed, 647 F.2d at 101 (inspections based on specific complaints pose danger of arbi

trary invasions by government officials and provide no assurance against harassment).
107. See Blackie’s, 659 F.2d at 1218 (investigation of specific regulatory violation resembles criminal 

searches).
The United States Court of Appeals for the Seventh Circuit has held that nonroutine searches are not 

limited in scope to the areas of suspected violations and can be as expansive as routine searches, which 
are very physically intrusive. See Burkart-Randall Div. of Textron, Inc. v. Marshall, 625 F.2d 1313, 
1325 (7th Cir. 1980) (OSHA can conduct wall-to-wall nonroutine searches not limited in scope to sub
stance of complaint). In Burkart the court reasoned that it “would be anomalous to permit general 
inspection in . . . [routine OSHA searches] and yet hold that only a limited inspection may be con
ducted where there is particularized probable cause.” Id. at 1324. But see Marshall v. North Am. Car 
Co., 626 F.2d 320, 324 (3d Cir. 1980) (scope of employee complaint searches must bear an appropriate 
relationship to the alleged violations); Marshall v. Central Mine Equip. Co., 608 F.2d 719, 720-21 n.l 
(8th Cir. 1979) (Michigan v. Tyler appears to require OSHA employee complaint inspection to be “no 
more intrusive than necessary to investigate that violation”); In re Establishment Inspection of 
ASARCO, Inc., 508 F. Supp. 350, 353 (N D. Tex. 1981) (OSHA employee complaint inspection must 
bear appropriate relationship to violations alleged in complaint).

108. For example, an inspection of a restaurant by a city health department in response to an allega
tion of rodent infestation likely would be much more damaging to that restaurant’s reputation and 
business than a routine area inspection; thus the inspection would likely generate greater hostility.

Nonroutine searches, like criminal searches in the absence of fourth amend
ment protections, entail a high degree of official discretion in selecting targets. 
Although nonroutine searches are similiar to criminal searches in that the deci
sion to search typically is made in response to complaints or investigations,104 
statutes authorizing administrative searches impose few limits on the discretion 
of agency officials to search.105 Therefore, as in the case of a criminal search 
without fourth amendment restraints, both discretion and the possibility of 
abuse of that discretion are very great.106

The intrusiveness of a nonroutine search also can equal or exceed the intru
siveness of a criminal search. The physical intrusiveness of a nonroutine 
search closely resembles that of a criminal search; administrative officials seek 
evidence of specific violations just as police seek evidence of crime.107 A 
nonroutine search also may be as psychologically intrusive as a criminal 
search. Like the subject of the criminal search, the subject of the nonroutine 
search is singled out and stigmatized as a suspected lawbreaker. The poten
tially more severe consequences of a nonroutine search, such as loss of busi
ness because of damage to one’s reputation, may also create hostility not 
present in a routine search.108

Because officials authorized to conduct nonroutine searches possess more 
discretion to select target establishments and because nonroutine searches are 
more intrusive than routine searches, nonroutine searches should require war
rants based on traditional probable cause. The amounts of discretion and in
trusiveness are equivalent to those present in criminal searches when the 
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fourth amendment traditional probable cause requirement is not imposed. 
Therefore, that same fourth amendment requirement of traditional probable 
cause should apply to nonroutine searches. The administrative probable cause 
that is appropriate for routine searches is inappropriate for nonroutine 
searches because in nonroutine searches field officers have greater discretion to 
select individual targets and the psychological intrusion is much greater. Thus, 
nonroutine searches should require a more rigorous form of judicial oversight 
than routine searches; the traditional probable cause inquiry of the fourth 
amendment’s warrant requirement provides this protection.

B. DEFINING ADMINISTRATIVE PROBABLE CAUSE IN THE CONTEXT OF 
NONROUTINE SEARCHES: CONFUSION IN THE LOWER COURTS

Because the Supreme Court has not defined the level of probable cause re
quired for nonroutine administrative searches,109 lower courts facing the issue 
have reached divergent conclusions. In Blackie’s House of Beef, Inc. v. Cas- 
tillo ,110 the court applied the Barlow’s requirement of administrative probable 
cause to a nonroutine search by the INS of a restaurant employing illegal 
aliens.111 The decisions in Burkart-Randall Division of Textron, Inc. v. Mar
shall f1 and Marshall v. Horn Seed Co.f3 concluded that Barlow’s requires 
administrative probable cause for OSHA nonroutine searches.114 These three 
decisions, however, reached strikingly different conclusions regarding the 
meaning of administrative probable cause when applied to nonroutine 
searches.115

109. See note 10 supra and accompanying text (discussing Court’s treatment of nonroutine adminis
trative probable cause in Barlow's).

110. 659 F.2d 1211 (D.C. Cir. 1981), cert, denied, 50 U.S.L.W. 3650 (U.S. Feb. 23, 1982) (No. 81- 
949).

111. Id. at 1224-25.
112. 625 F.2d 1313 (7th Cir. 1980).
113. 647 F.2d 96 (10th Cir. 1981).
114. Id. at 99; Burkart, 625 F.2d at 1317-19.
Earlier decisions also concluded that OSHA nonroutine searches required administrative probable 

cause, but these cases contain little discussion of the issue and merely purported to follow Barlow’s. 
See Marshall v. W & W Steel Co., 604 F.2d 1322, 1326 (10th Cir. 1979) (OSHA complaint inspection 
does not require traditional probable cause; specific evidence of existing violation sufficient); Weyer
haeuser Co. v. Marshall, 592 F.2d 373, 377-78 (7th Cir. 1979) (same); In re Establishment Inspection of 
Gilbert & Bennett Mfg. Co., 589 F.2d 1335, 1338-39 (7th Cir. 1979) (same), cert, denied, 444 U.S. 884 
(1980); Pelton Casteel, Inc. v. Marshall, 588 F.2d 1182, 1188-89 (7th Cir. 1978) (OSHA warrant based 
on evidence from previous inspection requires specific evidence of existing violation, not traditional 
probable cause); In re Establishment Inspection of BP Oil, Inc., 509 F. Supp. 802, 806 (E.D. Pa. 1981) 
(OSHA complaint investigation does not require traditional probable cause; specific evidence of ex
isting violation sufficient); In re Establishment Inspection of Inland Steel Co., 492 F. Supp. 1310, 1312- 
13 (N.D. Ind. 1980) (same).

Some other courts have applied the administrative probable cause standard to nonroutine searches 
under other regulatory schemes as well. See, eg., United States v. Jamieson-McKames Pharmaceuti
cals, Inc., 651 F.2d 532, 539, 542 (8th Cir. 1981) (drug manufacturing industry subject to warrantless 
inspection under administrative plan because “pervasively regulated”; but administrative probable 
cause required in criminal drug investigation and search limited as specified in statute); In re Carlson, 
580 F.2d 1365, 1377-81 (10th Cir. 1978) (1RS warrant application requires administrative probable 
cause, not traditional probable cause); Pieper v. United States, 460 F. Supp. 97, 98 (D. Minn. 1978) 
(EPA search and seizure of records justified by less stringent administrative probable cause, not by 
traditional probable cause), affd, 604 F.2d 1131 (8th Cir. 1979).

115. See notes 121, 136, 147-49 infra and accompanying text (discussing dififerent formulations of 
administrative probable cause standard).
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Blackie’s. In Blackie’s House of Beef Inc. v. Castillo, the United States
Court of Appeals for the District of Columbia Circuit upheld upon a showing 
of administrative probable cause an INS search for illegal aliens working in a 
restaurant.116 The court acknowledged that the search was nonroutine and 
therefore not analogous to the routine OSHA inspection in Barlow’s.XV1 The 
court explained, however, that the search also was not analogous to a criminal 
search because employing illegal aliens was not a crime.118 The court balanced 
the government’s need to search against the intrusion on fourth amendment 
interests and concluded that nonroutine searches conducted with administra
tive probable cause are reasonable under the fourth amendment.119 The court 
reasoned that the INS would be unable to obtain any more detailed informa
tion concerning the identity of the illegal aliens than that they already had, and 
that in any event, more particularized information would not limit further the 
intrusiveness of the search.120 The court therefore held that the administrative 
warrant required only “sufficient specificity and reliability to prevent the exer
cise of unbridled discretion by law enforcement officials.”121

The court’s assertion that INS searches are not analogous to criminal 
searches because they involve no criminal sanctions represents a return to the 
yw-Camara approach. Under such an approach, a court simply labels a par
ticular search as either “criminal” or “administrative”122 without analyzing the 
invasion of privacy interests suffered as a result of the search.123 Such a catego-

116. 659 F.2d 1211, 1227 (D.C. Cir. 1981), cert, denied, 50 U.S.L.W. 3650 (U.S. Feb. 23, 1982) (No. 
81-949). The INS received evidence from informants and from its own observations that the restaurant 
employed illegal aliens. Id. at 1213-15. It conducted two searches of Blackie’s, one during the dinner 
hour on March 30, 1978, and the other during the early part of the lunch hour on November 16, 1978. 
Id The first search was based on information received from former employees of Blackie’s whom the 
INS had arrested as illegal aliens. Id. at 1213-14. The second search was supported by information 
from another informant, also a former employee. Id. at 1215. In addition, the INS relied on reports 
printed in The Washington Post and The Washingtonian, as well as on anonymous tips. Addendum to 
Brief for Defendant-Appellants at 22-40 (copy on file at Georgetown Law Journal). The INS officers 
also organized a stakeout and observed “persons dressed in foreign-style apparel, who appeared to 
speak no English.” Blackie’s, 659 F.2d at 1226.

Blackie’s filed suits challenging both searches on fourth amendment grounds. Blackie’s House of 
Beef, Inc. v. Castillo, 480 F. Supp. 1078, 1081 (D.D.C. 1978); Blackie’s House of Beef, Inc. v. Castillo, 
467 F. Supp. 170, 171 (D.D.C. 1978). The district court held for Blackie’s in both suits, ruling in the first 
that the warrant authorized only a search for property, not persons, 467 F. Supp. at 174, and ruling in 
the second that the search warrant should have described specifically the persons to be seized by either 
stating their names or by providing particularized physical descriptions. 480 F. Supp. at 1088.

117. Blackie’s, 659 F.2d at 1218.
118. Id.
119. Id. at 1225. The court asserted that Camara and later cases required this balancing of interests. 

Id at 1223-24. See notes 31-33 supra and accompanying text (discussing Camara balancing of interests 
concept).

120. Blackie’s, 659 F.2d at 1225. The court decided that because illegal aliens were essentially “fugi- 
tive[s] outside the law” who would not use their real names or subject themselves to “more than a 
minimum of public scrutiny,” INS officials could not obtain more particular information except 
through informant tips identifying specific violators. Id. at 1225. The court concluded that a strict 
warrant standard would have had little effect on the scope of the INS search because INS officials 
would still have had to question illegal aliens and search nonpublic areas of the restaurant. Id

121. Id.
122. See notes 18-23 supra and accompanying text (discussing Frank}. Ironically, as the court noted, 

Congress has on several occasions proposed making the employment of illegal aliens a crime. Blackie’s, 
659 F.2d at 1220 n.10.

123. The Supreme Court has long recognized that fourth amendment privacy interests are implicated 
by administrative searches. See, e.g., Delaware v. Prouse, 440 U.S. 648, 662 (1979) (“‘the privacy 
interest suffers whether the government’s motivation is to investigate violations of criminal laws or 
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rization cannot justify a lower standard of probable cause because it ignores 
the privacy interests protected by the fourth amendment.

The court’s assertion that governmental need justifies a less stringent proba
ble cause standard goes beyond the Supreme Court’s holdings in Camara and 
Barlow’s. In cases such as Camara and Barlow’s, which involve routine 
searches, it is not simply the government’s need to conduct the routine search 
that justifies applying administrative probable cause, but also the low level of 
psychological intrusiveness and the presence of an administrative plan to limit 
official discretion.* 124 In contrast, the search in Blackie’s involved high levels of 
both discretion unchecked by an administrative plan and intrusiveness. Thus, 
such a search requires a higher level of judicial scrutiny to control the potential 
abuse of discretion.125 The government’s need alone cannot justify substituting 
administrative probable cause for the traditional probable cause inquiry.126

breaches of other statutory or regulatory standards’ ”) (quoting Barlow’s, 436 U.S. at 312-13); Michigan 
v. Tyler, 436 U.S. 499, 506 (1978) (“there is no diminution in a person’s reasonable expectation of 
privacy nor in the protection of the Fourth Amendment simply because the official conducting the 
search wears the uniform of a firefighter rather than a policeman”); Barlow’s, 436 U.S. at 312 (Camara 
“also held that the Fourth Amendment prohibition against unreasonable searches protects against war
rantless intrusions during civil as well as criminal investigations”); Camara, 387 U.S. at 530 (“[i]t is 
surely anomalous to say that the individual and his private property are fully protected by the fourth 
amendment only when the individual is suspected of criminal behavior”).

124. See notes 91-97 supra and accompanying text (justifying administrative probable cause in rou
tine administrative search on basis of lower levels of discretion and psychological intrusiveness).

125. Camara, 387 U.S. at 528 (basic purpose of fourth amendment to safeguard privacy and security 
of individuals against arbitrary invasions by government officials).

126. The Blackie’s court stated that "(bjoth the Camara and Marshall v. Barlow’s Courts turned deaf 
ears to the plea that a flexible probable cause requirement impermissibly lessens the protections of the 
Fourth Amendment.” 659 F.2d at 1223. In Blackie’s, however, the more “flexible” standard did lessen 
fourth amendment protections because the officials’ discretion to select targets was higher than in 
Camara and Barlow's.

It is ironic that although the government asserted that it could not meet the traditional probable 
cause standard, the information the INS had or could have obtained probably could have met that 
standard. See note 116 supra (discussing evidence collected in INS investigation). The warrant applica
tion lacked only the names or a physical description of the aliens sought. Blackie’s, 659 F.2d at 1218. It 
was not necessary, however, that the warrant contain the full correct names of the aliens—traditional 
probable cause would have existed if the warrant detailed the physical description of the aliens. 2 W. 
Lafave, supra note 33, § 5.1, at 254. It is possible that the INS could have provided such information.

Blackie’s stated that it was not necessary for the INS to supply descriptions because it would have 
been extremely difficult to obtain information concerning illegal aliens because they do not readily 
subject themselves to public scrutiny. 659 F.2d at 1225. This difficulty, in and of itself, does not justify 
a lower standard for a warrant. In supplying evidence of probable cause, police generally must de
scribe the physical appearance of criminals, who may also try to avoid public scrutiny.

127. 625 F.2d 1313 (7th Cir. 1980).
128. Id. at 1318-19. In Burkart, OSHA obtained an inspection warrant based on specific employee 

complaints. Id. at 1315. The unidentified employees alleged that the press department had poor ventila
tion, unsanitary eating areas, and inadequate fire escapes, and that sewer gases were leaking from 
plumbing. Id. at 1315 n.l. The Burkart company sought to quash the warrant on the ground that 
employee-induced inspections must be judged by the traditional criminal probable cause standard. Id. 
at 1315. The district court invalidated the warrant because the warrant application failed to show that 
the inspection was made pursuant to a reasonable legislative or administrative plan and failed to indi
cate the reliability of employee-informants. Id. at 1316.

Burkart. In Burkart-Randall Division of Textron, Inc. v. Marshall,127 the
United States Court of Appeals for the Seventh Circuit concluded that nonrou
tine OSHA searches require only administrative probable cause.128 The court 
relied on a statement in Barlow’s that “[pjrobable cause may be satisfied if 
there is either ‘specific evidence of a violation or . . .a showing of a reason
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able legislative or administrative plan.’ ”129 The court rejected Burkart’s argu
ment that traditional probable cause should apply and also rejected any 
distinction between routine and nonroutine inspections.130 The court noted 
that OSHA inspections usually contain aspects of routine and nonroutine types 
of administrative inspections.131 Moreover, the court stated that it would be 
paradoxical to let a general plan satisfy probable cause for a broad, routine 
inspection, yet limit the enforcement efforts of OSHA and other agencies by 
requiring traditional probable cause when, for example, a worker has been 
killed or injured.132

129. Id. at 1317 n.4.
130. Id. at 1317-18. In particular, the court rejected the Supreme Court’s distinction in Michigan v. 

Tyler between programmatic and incident-responsive searches. Id. See note 8 supra (discussing Tyler 
distinction). The court argued that the distinction between programmatic and nonroutine inspections 
in Tyler must be limited to the peculiar context of that case, which involved an arson investigation. Id. 
at 1318 n.5. Further, the court argued that even assuming that Tyler’s distinction between routine and 
nonroutine searches is valid, Tyler still required administrative probable cause for nonroutine adminis
trative searches. Id. See notes 146-49 supra and accompanying text (discussing Tyler}.

131. Id.
132. Id. (citing Rothstein, supra note 92, at 91). Rothstein argues that OSH A should not be penalized 

simply because specific evidence exists of a violation. Rothstein, supra note 92, at 91. Rothstein con
cludes that the result of requiring traditional probable cause for nonroutine searches would be to im
pose a higher standard when evidence of a specific violation is present than when OSHA makes 
random inspections pursuant to a general plan. Id. at 91 & n.178.

This analysis, however, ignores the danger that, unless the neutral criteria of a plan are the sole basis 
for OSHA’s decision to inspect, certain businesses may be treated discriminatorily. Thus, when OSHA 
purports to base its inspection on both programmed plans and employee complaints, courts should 
require a showing of traditional criminal probable cause in order to avoid the possibility of having 
certain businesses unfairly singled out.

For example, in In re Urick Property, 472 F. Supp. 1193 (W.D. Pa. 1979), OSHA had several bases 
for its request to inspect a foundry, including its “National Emphasis Program” (NEP) and “Foundry 
Inspection Program” (FIP), the lapse of one year since the last general inspection, past citations for 
Occupational Safety and Health Act violations, and one current and two less timely employee com
plaints. Id at 1195. Although the NEP identifies the foundry industry as particularly dangerous and 
the FIP creates a plan for the orderly inspection of foundries, the court believed that OSHA selected 
this particular target mainly because of employee complaints. Id. Therefore, the court held that the 
warrant was not supported by administrative probable cause because the agency failed to demonstrate 
that the bases for its inspection request were part of the plan it alleged it was enforcing. Id. at 1195-96.

Similarly, the court in Marshall v. Weyerhaeuser Co., 456 F. Supp. 474 (D.N.J. 1978), denied 
OSHA’s application for a search warrant despite the agency’s assertion that it picked Weyerhaeuser 
randomly from a list of businesses in the corrugated box industry. Id. at 480. The testimony of the area 
OSHA director made it apparent that the agency had selected Weyerhaeuser primarily because it had 
been cited in the past for other Occupational Safety and Health Act violations. Id. The court observed 
that OSHA made no showing in its affidavits that past violations have any correlation with current 
decisions to search. Id at 482-83. Therefore, the court concluded that the search warrant application 
was not made pursuant to an administrative plan and consequently that OSHA failed to make a show
ing of administrative probable cause. Id.

Rothstein would disagree with Urick and Weyerhaeuser. He has argued that inspections based on 
employee complaints should be considered as part of a reasonable plan that would meet the Barlow’s 
formulation of administrative probable cause. Rothstein, supra note 92, at 91-92. He suggests that the 
requirement of a “reasonable, objective basis” would be met by a showing of “(ejmployee complaints, 
high accident rates and other factors.” Id at 92.

Rothstein’s approach, however, would amount to automatic deference to OSHA whenever it decides 
to inspect on the basis of an employee complaint. Because each employee complaint concerns a partic
ular event and because OSHA currently lacks any specialized criteria for evaluating each event, com
plaint inspections certainly cannot be viewed as based on neutral criteria. Of course, OSHA could 
develop neutral criteria. It could promulgate regulations or develop an employee complaint response 
plan in which it has determined tn advance, for example, that all employee deaths or all accidents 
would be subject to immediate inspection. But in the absence of individual probable cause, only such 
neutral criteria can check the potentially arbitrary exercise of official discretion in selecting targets for 
inspection.
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The Burkart court’s conclusion, however, rests on an expansive reading of 
Barlow's, which involved a routine OSHA inspection.133 134 The Seventh Circuit 
in Burkart interpreted language in Barlow's^ to require administrative prob
able cause for all OSHA searches, including nonroutine searches triggered by 
employee complaints.135 That interpretation, however, ignores the facts of Bar
low’s. Because Barlow’s involved a routine inspection, its holding should be 
limited to the routine search context. Therefore, the court was free to apply 
the criminal probable cause standard.

133. See Barlow’s, 436 U.S. at 310 (search target selected through agency’s routine process).
134. The Seventh Circuit relied upon the following language in Barlow’s'.

Probable cause in the criminal sense is not required. For purposes of an administrative search 
such as this, probable cause may be based not only on specific evidence of an existing viola
tion, but also on a showing that “reasonable legislative or administrative standards for con
ducting an . . . inspection are satisfied with respect to a particular [establishment].”

436 U.S. at 320 (quoting Camara, 387 U.S. at 538) (brackets in original).
135. Burkart, 625 F.2d at 1316-17.
136. 625 F.2d at 1319-20. The court held that the administrative official's oath that he has reason to 

believe a violation will be found is sufficient for a warrant application. Id. But see Marshall v. Hom 
Seed Co., 647 F.2d at 102-03 (agency must inform magistrate of source of complaint to protect em
ployer from harassment). In support of its warrant application in Burkart, OSHA provided the magis
trate with only the substance of employee complaints without identifying any of the informants. 625 
F.2d at 1319. The court conceded that the complaint was “far from a model of specificity.” Id.

137. 647 F.2d 96 (10th Cir. 1981).
138. Id. at 98. An OSHA compliance officer had applied to the district court for an inspection war

rant, stating that “complaints were received” concerning certain health hazards in Hom Seed’s work
place and describing the nature of the complaints. Id. The district judge issued the warrant, concluding 
that there was probable cause for an inspection. Id. Hom Seed refused to honor the warrant; conse
quently the Secretary of Labor obtained an order to show cause why the company should not be held in 
contempt. Id. Hom Seed responded by moving to quash the warrant. Id The district court granted 
Hom Seed’s motion holding that probable cause had not been demonstrated because “in OSHA inspec
tion warrants based on complaint of employees or their representatives, there must be some knowledge 
of the facts surrounding the receipt of a complaint by the affiant . . . .” Id.

139. Id. at 100. The court observed that when a magistrate considers whether to issue a warrant for 
a routine search pursuant to an administrative plan, he need not be concerned with the reliability of 
specific evidence going to the probability of violation. Id. Rather, the magistrate’s role is limited to 
verifying that the proposed search conforms to broad legislative and administrative guidelines specify
ing the purpose, frequency, scope, and manner of conducting the inspections. Id.

Burkart'?, administrative probable cause requirement is extremely deferen
tial to the official conducting the search. It requires only that the magistrate be 
informed of the substance of the complaint, without requiring any independ
ent corroboration of the reliability of the source that would ensure that the 
complaint was not made to harass the establishment’s owners.136 137 By not re
quiring corroboration, the Burkart probable cause standard fails to ensure 
against the possibility of arbitrary or discriminatory searches.

Horn Seed. In Marshall v. Horn Seed Co. Inc.,xyl the United States
Court of Appeals for the Tenth Circuit invalidated an OSHA search warrant 
for a nonroutine inspection of the Hom Seed Company’s premises because the 
warrant was not supported by administrative probable cause.138 The Horn 
Seed decision differed significantly from Burkart and Blackie’s because it dis
tinguished between the amount of discretion involved in routine and nonrou
tine OSHA inspections.139 The Horn Seed court reasoned that because the 
safeguards of a plan based on neutral criteria “are not built in when the search 
is based on a complaint,” there must be “some sort of scrutiny of the reliability 
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of the ‘specific evidence’ serving as probable cause.”140 Yet the court did not 
go so far as to require traditional probable cause for the nonroutine search. 
The court noted that in Michigan v. Tyler the Supreme Court applied the ad
ministrative probable cause standard to a search warrant for a nonroutine fire 
investigation.141 In reliance on Tyler, the court found that only administrative 
probable cause is required for nonroutine administrative searches.142

The Tenth Circuit determined that to satisfy administrative probable cause 
for a nonroutine OSHA inspection there need only be “some plausible basis 
for believing that a violation is likely to be found.”143 The court reasoned that 
the “compelling public interest” in preventing and speedily abating hazardous 
conditions justified not requiring traditional probable cause for nonroutine ad
ministrative inspections.144

Horn Seed’s reliance on Michigan v. Tyler was misplaced. In Tyler, the 
Court considered the validity of a series of warrantless searches of a commer
cial establishment by police and fire officials investigating a fire of suspicious 
origin.145 The Court found that the warrantless inspections violated the build
ing owner’s fourth amendment rights and held that an inspection to determine 
the cause of a fire requires an administrative warrant based on administrative 
probable cause.146 Although the inspection in Tyler was nonroutine, the offi-

140. Id. at 101. The court was motivated by concern over the possibility that arbitrary or discrimina
tory searches might occur if there were no independent scrutiny of the grounds for inspection.

Unless it is possible to infer that the complaint was actually made and that it has some modi
cum of plausibility to it, the danger of arbitrary invasions by governmental officials exists. 
There are no administrative or legislative guidelines assuring us that the target was not chosen 
for the purpose of harassment. An administrative warrant application based on specific 
evidence ir more analogous to an application for a criminal search warrant than to an application 
for a search warrant under a regulatory scheme.

Id. (emphasis added).
141. Horn Seed, Ml F.2d at 99 n.2.
142. Id. The Court stated that to issue a warrant, the magistrate “need not have a reasonable belief 

that a violation will be found. Nor need he even find it more probable than not that a violation will be 
uncovered.” Id. at 102 (emphasis in original).

143. Id. at 102. The Horn Seed court required that the agency give the magistrate certain informa
tion including the source of the complaint, the underlying facts and circumstances provided by the 
complainant to OSHA, steps taken to verify the complaint, the affiant’s personal observations about the 
premises to be inspected, and the employer’s past history of violations, and finally, the number of prior 
entries, scope of the search, time of day the mspection will be made and other relevant factors, id. at 
103.

144 Id. at 102. The court argued that it would be impractical to require traditional probable cause 
for nonroutine OSHA searches. Id. For example, the court contrasted a lay person’s difficulty in 
discerning “whether levels of dust or toxic materials exceed ambiant air standards” with the ease by 
which an official or informant could tell whether a suspect or evidence of crime is at a certain location. 
Id

The court’s distinction, however, is not sound. A scientific or technical measurement of air quality 
goes to proof of a violation, whereas the observations of an informant about evidence of a crime go 
merely to probable cause. By assuming that traditional probable cause in the context of an administra
tive search would require a scientific measurement to determine the probability of a violation, the court 
erred. Rather, an employee’s statement that “there is so much dust in the workroom I can hardly 
breathe” would be analogous to an informant’s statement that he saw two people passing what looked 
like envelopes of heroin. Both could be sufficent to provide probable cause.

145. Michigan v. Tyler, 436 U.S. at 501-03.
146. Id. at 507-09. The Tyler Court stated that, “(e)ven though a fire victim’s privacy must normally 

yield to the vital social objective of ascertaining the cause of the fire, the magistrate can perform the 
important function of preventing harassment by keeping that invasion to a minimum.” Id. at 507-08. 
The Court observed that the magistrate can perform his task of limiting obtrusiveness by considering 
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cial authorizing the inspection exercised no discretion; the fire code obliged 
him to inspect the cause of a fire.* 147 Thus there was little chance that the offi
cial arbitrarily or discriminatorily would select the wrong target. Nonroutine 
OSHA searches, however, involve high levels of official discretion to select 
targets for inspection.148 Thus, although an inquiry under the less rigorous ad
ministrative probable cause standard may be appropriate in the unique cir
cumstances of the Tyler fire investigation,149 the same standard is not 
appropriate for most nonroutine searches.

“the number of prior entries, the scope of the search, the time of day when it is programmed to be 
made, the lapse of time since the fire, the continued use of the building, and the owner’s efforts to secure 
it against intruders.” Id. at 507.

147. Id. at 507-08.
148. See notes 104-08 supra and accompanying text (discussing discretion and intrusiveness in 

nonroutine searches).
149. A fire investigation resembles a routine administrative inspection. Just as the building code 

inspector does not know what violations he will find, the fire investigator has no advance suspicion of 
the cause of the fire. The fire investigation, however, is far more intrusive because there is often a need 
for repeated entries and substantial digging for evidence.

150. Marshall v. Horn Seed Co., 647 F.2d at 103. Stating the underlying facts and circumstances 
includes attaching a copy of the original complaint and stating any of the affiant’s personal observa
tions concerning the employer and any past history of violations. Id. The OSHA requires that em
ployee complaints be in writing. 29 U.S.C. § 657(f) (1976).

151. Traditionl criminal probable cause requires that the affiant demonstrate the informant's credi
bility. Spinelli v. United States, 393 U.S. 410, 415-16 (1969). The Horn Seed court believed, however, 
that the judicial officer need be informed only of the general source of the complaint to guard against 
the possibility of harassment. 643 F.2d at 103. For example, the court suggested that the compliance 
officer should inform the magistrate whether the complainant is an employee, competitor, customer, 
casual visitor or some other person. Id. at 103. See also Rothstein, supra note 92, at 94-95 (in order to 
establish probable cause based on employee complaint, OSHA should introduce original complaint).

The Horn Seed court also stated that verification of a complaint is not mandatory: “Nor do we 
require that the affiant always have taken steps to verify the complaint.” Id. at 103. Rather, a signed 
complaint demonstrating the complainant’s firsthand knowledge may “be so compelling that further 
verification is unnecessary.” Id. Sometimes, however, the agency should be required to investigate the 
validity of the complaint. For example, when workers are on strike or a disgruntled, fired employee 
attempts to harass a company by complaining to OSHA, an OSHA official should inquire further to 
prevent pursuit of an illegitimate complaint. See Dravo Corp. v. Marshall. 5 O.S.H. Cas. (BNA) 2057, 
2059 (W.D. Pa. 1977) (OSHA repeatedly inspected boat yard following repeated spurious allegations of 
OSHA violations by union members).

152. Horn Seed, Ml F. 2d at 103.
153. Id.
154. See notes 116-36 supra and accompanying text (discussing Blackie’s and Burkhart administra

tive probable cause standards).

Despite Horn Seed's rejection of a criminal probable cause standard, how
ever, its administrative probable cause requirement approaches criminal prob
able cause requirements. The court insisted that the warrant application state 
the “underlying facts and circumstances of the complaint.”150 Horn Seed's ad
ministrative probable cause is distinct from criminal probable cause in that 
Horn Seed does not require the administrative official to demonstrate to a 
magistrate the informant’s credibility.151 Instead the magistrate will defer to 
OSHA’s determination of the sincerity of the complaint.152

Thus, the Horn Seed probable cause standard allows the agency official to 
exercise some unreviewed discretion.153 Nonetheless, the Horn Seed approach 
is preferable to the approaches of Blackie’s and Burkart, which do not even 
address the discretion issue.154 The court’s requirement of less than traditional 
probable cause, however, still permits the lower courts to interpret agency dis- 
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cretion broadly and thus to dilute unacceptably any protection against official 
discrimination or abuse of power.155

155. Donovan v. Metal Bank of Am, Inc., 516 F. Supp. 674 (E.D. Pa. 1981) provides an example of 
a district court interpreting Horn Seed to allow broad agency discretion in acting upon employee com
plaints. In Metal Bank the court was faced with a warrant application supported, in part, by the sub
stance of two anonymous complaints allegedly telephoned to OSHA, one by an employee, the other by 
a physician. Id. at 677. The court applied Horn Seed's requirement that the magistrate must be pro
vided with “some basis for believing that the complaint actually was made, was sincere, and was plausi
ble” to determine the reliability of the complaints, and concluded that the information supplied was 
sufficient. Id at 678. The court’s acceptance of such meager “verification” amounts to the kind of 
rubber-stamping the warrant application is meant to avoid.

Conclusion

Barlow’s and other Supreme Court decisions on administrative search war
rant requirements have not addressed explicitly the appropriate standard of 
probable cause for nonroutine administrative searches. Nevertheless, the 
Supreme Court case law reveals a grave concern for preventing arbitrary and 
discriminatory inspections by limiting discretion in the selection of targets and 
by curtailing the intrusiveness of the inspection. Thus, for administrative 
searches that entail little discretion and intrusiveness, such as the routine mine 
inspections in Dewey, the Court has required little judicial oversight. By con
trast, it has required greater oversight for routine administrative searches that 
involve greater discretion and intrusiveness, such as those in Camara and Bar
low’s. Unlike routine administrative searches, nonroutine searches are respon
sive to specific events and are not conducted pursuant to a legislative or 
administrative plan. As a result, they present a greater potential for abuse of 
discretion by officials selecting inspection targets. The nonroutine search most 
closely resembles a criminal search in the amount of discretion and intrusive
ness. Courts therefore should require for nonroutine searches a showing of full 
criminal probable cause to safeguard against unreasonable searches.

Fern Phillips O’Brian





A Constitutional Analysis of the New Delaware 
Director-Consent-to-Service Statute

In Shaffer v. Heimer' the United States Supreme Court defined the bounda
ries the due process clause imposes on the power of states to control the activi
ties of nonresident corporate directors. In Shaffer the Court struck down 
Delaware’s sequestration method of obtaining jurisdiction over nonresident di
rectors of its corporations.1 2 The Delaware sequestration statute permitted a 
court to seize a nonresident defendant’s property located within the state, 
thereby forcing the defendant either to appear and contest the merits of the 
suit or to default and incur liability for the value of the seized assets.3 The 
Court held that assertion of such jurisdiction violated due process because the 
nonresident directors lacked minimum contacts with the state.4 Thus, Shaffer 
effectively restricted the Delaware courts’ jurisdiction over nonresident direc
tors of Delaware corporations.5

1. 433 U.S. 186 (1977).
2. 433 U.S. at 212 (invalidating Del. Code Ann. tit. 10, § 366 (1974)).
3. Del. Code Ann. tit. 10, § 366 (1974).
4. 433 U.S. at 212.
5. The sequestration procedure had been the principal means of obtaining personal jurisdiction over 

nonresident corporate directors. Ratner & Schwartz, The Impact of Shaffer v. Heitner on the Substan
tive Law of Corporations, 45 Brooklyn L. Rev. 641, 643 (1979).

6. Del. Code Ann. tit. 10, § 3114 (1980).
7. 423 A.2d 174 (Del. 1980).
8. Id. at 176.
9. Id at 179.

In an attempt to regain state court jurisdiction over nonresident corporate 
directors, the Delaware legislature enacted a statute providing that a nonresi
dent who accepts a position as a director of a Delaware corporation thereby 
consents to jurisdiction over him in any action arising out of his activities as a 
director.6 7 The Delaware Supreme Court, in Armstrong v. Pomerance? ad
dressed the constitutionality of the new director-consent-to-service statute in 
light of Shaffer's due process limitations8 and determined that it complied with 
the due process clause.9 Such statutes nevertheless pose serious due process 
problems when they are construed to permit state courts to exercise jurisdiction 
over nonresidents who have no contact with the forum other than their direc
torships of state-chartered corporations.

This note examines the limits the due process clause imposes on state court 
jurisdiction in order to determine whether the Delaware statute is constitu
tional. The note begins by analyzing both Shaffer and the Delaware statute. 
By tracing the evolution of the minimum contacts requirement, the note dem
onstrates that minimum contacts analysis requires the court to make a 
threshold finding that the individual acted purposefully to create a contact 
with the forum before considering whether the state has a sufficient interest in 
the matter to warrant its exercise of jurisdiction. The note then analyzes the 
Delaware statute in light of this minimum contacts test and concludes that the 
statute is unconstitutional because acceptance of a directorship does not consti
tute a purposeful act sufficient to create minimum contacts. The note examines
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Armstrong c Pomerance, in which the Delaware Supreme Court upheld the 
statute, and argues that it does not provide an alternative rationale for uphold
ing the statute. Finally, the note recognizes the need for a limited exception to 
the minimum contacts requirement, but proposes that the principal place of 
business, rather than the state of incorporation, should be the forum for such 
exceptional cases.

I. Shaffer and the Legislative Response

In Shaffer v. Heitner the plaintiff filed a shareholder derivative suit in Dela
ware Chancery Court alleging that the directors of Greyhound Corporation 
had violated their fiduciary duties to the corporation.10 Greyhound was incor
porated in Delaware, with its principal place of business in Phoenix, Ari
zona.11 None of the directors lived in Delaware, and none of the actions in 
question had occurred in Delaware.12 Unable to obtain personal jurisdiction 
over the nonresident directors because of these circumstances, the plaintiff ob
tained an order sequestering the defendants’ stocks.13 The sequestration of 
their stocks compelled the nonresident directors to appear, and the court exer
cised quasi in rem jursdiction over them.14

10. 433 U.S. 186, 189-90 (1977). The plaintiff alleged that the defendant directors breached their 
duties by causing Greyhound Corporation and a Greyhound subsidiary to engage in actions that re
sulted in liability for substantial damages in a private antitrust suit and a large fine in a criminal 
contempt action. Id. at 190.

11. Id. at 189.
12. Id. at 190-91.
13. Id. The purpose of the sequestration procedure was to compel a nonresident defendant to enter a 

personal appearance. Id. at 193 (quoting Delaware Chancery Court letter opinion in Greyhound Corp, 
v. Heitner). If the non-resident did not appear to defend on the merits, his sequestered property could 
be used to pay a default judgment. Del. Code Ann. tit. 10, § 366 (1974). Under Delaware law, the 
situs of the corporation’s stock is the state of incorporation. Id. at tit. 8, § 169. Thus, the directors' stock 
in Greyhound was statutorily present in the forum, and the court could seize it.

14. 433 U.S. at 194. Traditionally, a state court must rely on one of three bases for any exercise of 
jurisdiction. If the court’s power stems from authority over the defendant’s person, the action and 
judgment are in personam. Id. at 199. Courts with in personam jurisdiction can issue judgments affect
ing all the property of the defendant. Jurisdiction based on a court’s power over a defendant’s property 
within the state is in rem or quasi in rem. Id. In such cases, the judgment is limited to the value of the 
property on which the court has based its jurisdiction. Id. The basis of in rem jurisdiction is property 
present in the state that is the subject of the suit and is owned by the defendant. In rem judgments 
affect the interests of all persons in the designated property. Id. at 199 n.17. Quasi in rem jurisdiction 
arises when the defendant has property unrelated to the subject matter of the suit in the forum and the 
judgment affects only the interests of the parties in that property. Id.

15. Id. at 193 (quoting Court of Chancery letter opinion in Greyhound v. Heitner). The defendants 
had entered a special appearance and disputed the sequestration order’s validity. Id. at 192-93.

16. Greyhound Corp. v. Heitner, 361 A.2d 225, 229 (Del. 1976), rev’d sub nom. Shaffer v. Heitner, 
433 U.S. 186 (1977).

17. Id.

The Delaware Chancery Court rejected the defendants’ arguments that Del
aware could not assert jurisdiction over them because they lacked minimum 
contacts with the state.15 Affirming the Chancery Court’s decision, the Dela
ware Supreme Court held that the defendants’ contacts with the forum state 
were relevant only when the plaintiff sought in personam jurisdiction.16 The 
Delaware Supreme Court thus viewed contacts as irrelevant when, as here, the 
plaintiff sought quasi in rem jurisdiction based on the presence of the defend
ants’ stock in Delaware,17 rather than in personam jurisdiction.
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On appeal, the United States Supreme Court reversed the Delaware court’s 
decision, and held that all assertions of state court jurisdiction, whether in per
sonam, in rem, or quasi in rem, must be evaluated according to the minimum 
contacts standard of International Shoe Co. v._ Washington J8 Under the mini
mum contacts test established in International Shoe, a state may exercise juris
diction over a nonresident if the person has “contacts, ties, and relations” with 
the forum state sufficient to render the exercise of jurisdiction fair.18 19 The Shaf
fer Court reasoned that because the sequestered property was not the subject 
matter of the suit and was not related to the cause of action, it did not provide 
contacts sufficient to support jurisdiction.20 The Court then examined the de
fendants’ relationship with Delaware and stated that the defendants’ accept
ance of directorships in a Delaware corporation did not, without more, satisfy 
the minimum contacts requirement of International Shoe.1'

18. 326 U.S. 310 (1945), cited in Shaffer v. Heitner, 433 U.S. 186, 212 (1977). For a discussion of the 
justifications for a lower contacts requirement for quasi in rem jurisdiction than for in personam juris
diction, see Silberman, Shaffer v. Heitner: The End of an Era, 53 N.Y.U. L. Rev. 33, 67-79 (1978).

19. 326 U.S. 310, 319 (1945); see notes 40-48 infra and accompanying text (discussing International 
Shoe).

20. 433 U.S. at 213.
21. Id. at 216-17. Justice Brennan dissented from the portion of the Court’s opinion in which the 

Court held that the nonresident directors lacked minimum contacts. Id. at 220-28 (Brennan, J., concur
ring in part and dissenting in part). Justice Brennan believed that the Court should not have reached 
the question of minimum contacts because the State of Delaware had not purported to base jurisdiction 
on the defendants’ contacts with the state. Id. at 220-22. In his view, the issue was not ripe, and the 
Court’s opinion was thus only advisory. Id. Justice Brennan also argued that state courts generally 
should have jurisdiction to adjudicate shareholder derivative actions involving the conduct and policies 
of directors and officers of a corporation chartered by that state. Id. at 222.

22. Id. at 214.
23. Id.
24. Id. at 215. Nevertheless, some commentators have remarked that the contacts requirment for 

choice of law purposes should be greater than that for jurisdiction because choice of law has a greater 
impact on the substantive rights of the parties. See Ratner & Schwartz, supra note 5, at 656 (paradoxi
cal that Delaware interest based on stock ownership insufficient to justify Delaware forum, but act of 
incorporating sufficient to apply Delaware law); Silberman, supra note 18, at 82, 88 (if contacts suffi
cient to require application of forum’s law, forum should also exercise jurisdiction); see also notes 64-70 
infra and accompanying text (discussing relationship between defendant’s contacts with forum and 
state’s interest in minimum contacts analysis). Justice Brennan, in his Shaffer dissent, stressed that the 
jurisdictional inquiry and the choice of law inquiry are more closely related than the Shaffer opinion 
indicated. 433 U.S. at 224-25 (Brennan, J., concurring in part and dissenting in part).

25. 433 U.S. at 224-25 (Brennan, J., concurring in part and dissenting in part). In noting Delaware’s 
failure to enact such a statute, the Court specifically referred to long-arm statutes enacted by other 
states which provided that a director consents to the incorporating state’s jurisdiction when he accepts 
the directorship. Id. at 216 n.47; see note 39 infra (citing pe-Shaffer cases upholding constitutionality 
of state long-arm statutes reaching nonresident corporate directors).

The Court rejected the contention that Delaware’s strong interest in super
vising the management of Delaware corporations justified its assertion of juris
diction over corporate directors.22 Instead, the Court questioned the interest 
itself, noting that Delaware had not enacted a statute embodying the interest.23 
Even if such an interest did exist, the Court went on, such an interest would 
support the application of Delaware law to the controversy, but could not sup
ply those minimum contacts that would justify the state’s exercise of jurisdic
tion over the nonresidents.24 The Court also mentioned that because the state 
had not provided notice of its intent to assert jurisdiction over nonresidents 
through a long-arm statute,25 the defendant directors had no reason to expect 
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that they might be haled before a Delaware court.26

26. 433 U.S. at 216.
27. Jacobs & Stargatt, The New Delaware Director Consent-to-Service Statute, 33 Bus. Law. 701, 701 

(1978).
28. Id. The authors of the article were members of the Committee. Id. at 701 n.3.
29. Id. at 705.
30. See id. at 703 n.33 (except when federal law preempts field, state law governs internal affairs) 

(citing Cort v. Ash, 422 U.S. 66 (1975)). The internal affairs rule provides that a chartering state’s laws 
govern the fiduciary duties of corporate directors unless a different state has greater interest in the 
matter. Restatement (Second) of Conflict of Laws § 309 (1979); see notes 138-41 infra and ac
companying text (discussing choice of law principles that might indicate application of law other than 
chartering state).

31. Jacobs & Stargatt, supra note 27, at 605; see Ratner & Schwartz, supra note 5, at 650 (if Delaware 
long-arm statute unconstitutional, choice of law rules usually would dictate application of Delaware 
law by non-Delaware courts).

32. Jacobs & Stargatt, supra note 27, at 705.
33. Id. (without director-consent statute, shareholder would have to sue different directors in differ

ent states or select a target director; defendant selected could not implead other directors not in same 
forum); see Ratner & Schwartz, supra note 5, at 650 (if Delaware long-arm statute unconstitutional and 
shareholder unable to bring derivative suit anywhere else, shareholder might be denied remedy).

34. Jacobs & Stargatt, supra note 27, at 705.
35. Id. The statute provides in part:

(e)very nonresident of [Delaware] who . . . accepts election or appointment as a director . . . 
of a corporation organized under the laws of [Delaware] or who . . . serves in such a capacity 
. . . shall, by such acceptance or by such service, be deemed to have consented to the appoint
ment of the registered agent of the corporation (or, if there is none, the Secretary of State) as 
his agent upon whom service of process may be made in all civil actions or proceedings 
against such director for violation of his duty in such capacity. . . . Such acceptance or serv
ice as a director . . . shall be a signification of the consent of such director . . . that any 
process so served shall be of the same legal force and validity as if served upon such director 
within [Delaware],

Del. Code Ann. tit. 10, § 3114 (1980).

Shaffer thus invalidated Delaware’s primary method of obtaining jurisdic
tion over nonresident directors of its corporations.27 The Delaware General 
Corporation Law Committee of the Delaware Bar Association saw the situa
tion created by Shaffer as a vacuum that needed to be filled by legislation 
restoring jurisdiction.28 The Committee also viewed the Court’s references to 
other states’ director-consent statutes as an invitation to enact a nonresident 
director-consent-to-service statute.29

The Committee’s primary justification for the statute was the internal affairs 
rule, which provides that a chartering state’s law generally governs the fiduci
ary duties of the corporation’s directors.30 The Committee anticipated that 
without some means of securing jurisdiction over nonresident directors, juris
diction rules would generally preclude Delaware courts from adjudicating 
cases arising under that law, although choice of law considerations would dic
tate the application of Delaware law.31 Thus, tribunals chosen by plaintiffs 
would be forced to speculate about how the Delaware courts would resolve the 
dispute.32 Moreover, the Committee anticipated that aggrieved shareholders 
would be deprived of the opportunity to bring all corporate defendants to
gether in one forum.33

The Delaware General Assembly enacted the recommended statute without 
dissent.34 The new statute treats the acceptance of a position as a director of a 
Delaware-chartered corporation as implied consent to Delaware jurisdiction in 
causes of action arising from the director’s duties to the corporation.35 The 
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statute vastly expands the Delaware courts’ ability to reach nonresident corpo
rate directors by permitting Delaware courts to exercise in personam jurisdic
tion over all nonresident directors of Delaware-chartered corporations. Under 
the sequestration method of obtaining jurisdiction, on the other hand, Dela
ware courts had been able to reach only those directors who owned stock in the 
corporations they directed.36 The statute thus reasserts the jurisdictional au
thority the Shaffer Court destroyed when it invalidated the sequestration 
method of obtaining jurisdiction over nonresident corporate directors.

36. Del. Code Ann. tit. 10, § 366 (1974). Because Delaware law does not require corporate direc
tors to own stock in the corporations they direct, id. tit. 8, § 141(b) (Supp. 1976), some directors of 
Delaware corporations do not own stock in their corporations. The Shaffer plaintiff asserted jurisdic
tion only over those directors who owned stock in the corporation. 433 U.S. at 192 n.8.

37. Jacobs & Stargatt, supra note 27, at 705; see Jacobs, Personal Jurisdiction Over Corporate Officers 
and Directors: Recent Developments, 4 Del. J. Corp. L. 690, 693 (1979) {Shaffer court indicated result 
might have been different if there had been applicable long-arm statute); notes 71-78 infra and accom
panying text (discussing effect of statute on due process analysis).

38. Jacobs & Stargatt, supra note 27, at 705.
39. See The Supreme Court, 1976 Term, 91 Harv. L. Rev. 70, 161 (1977) (Shaffer holding implicitly 

rejects fictitious consent as sufficient minimum contacts, leaving constitutionality of such statutes in 
doubt). In decisions prior to Shaffer, courts had upheld director-consent-to-service statutes. See 
Wagenberg v. Charleston Wood Products, Inc., 122 F. Supp. 745, 748 (E.D.S.C. 1954) (upholding con
stitutionality of South Carolina consent-to-service statute; acts complained of occurred within forum); 
Weil v. Beresth, 26 Conn. Supp. 428, 428, 225 A.2d 826, 827 (Super. Ct. 1966) (defendant who uses state 
for economic benefit cannot avoid jurisdiction by virtue of nonresidency; opinion fails to enumerate 
contacts with state). These decisions, however, did not apply a minimum contacts analysis to these 
statutes. See notes 49-70 infra and accompanying text (discussing minimum contacts analysis).

II. The Law of Minimum Contacts and the Role of the Long-Arm 
Statute

Delaware’s enactment of the director-consent statute presupposes that a 
long-arm statute can provide sufficient contacts between a defendant and a 
forum to render the forum’s assertion of jurisdiction constitutional.37 Although 
the Delaware legislature viewed the Shaffer Court’s reference to other director
consent statutes as an invitation to enact a similar statute,38 this language is 
open to other interpretation.39 Whether the absence of the statute was crucial 
to the decision that Delaware lacked in personam jurisdiction over the defend
ants depends on the role a long-arm statute plays in the minimum contacts 
analysis.

In an attempt to answer this question, this section examines the genesis and 
growth of the minimum contacts analysis. The section demonstrates that mini
mum contacts analysis requires a threshold finding of the defendant’s pur
poseful acts in connection with the forum before the state’s interests in 
asserting jurisdiction become relevant. This section applies this analysis to 
nonresident corporate directors whose only connection with the forum state is 
acceptance of a directorship in a state-chartered corporation and argues that 
because acceptance of a directorship does not constitute a purposeful act, the 
statute is unconstitutional.

a. the genesis of minimum contacts

The United States Supreme Court initially defined the role of minimum 
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contacts analysis in International Shoe Co. v. Washington ,40 In International 
Shoe, the Court established that a nonresident defendant’s contacts with the 
forum could warrant the forum’s exercise of jurisdiction and that the defend
ant’s activities within the state could create such contacts.41 The Court rejected 
the defendant corporation’s contention that because the corporation was not 
located within the forum, the assertion of jurisdiction over it violated due pro
cess.42 The Supreme Court ruled that the corporation’s regular solicitation of 
business43 provided “such contacts, ties and relations” between the defendant 
and the forum that made the forum’s exercise of jurisdiction reasonable and 
just.44 The Court gave no examples of other ways in which such contacts might 
be established,45 and its decision did not preclude the possibility that other 
factors, such as a state’s interest in adjudicating the matter, might be equally 
capable of creating the necessary minimum contacts.46

Because the International Shoe Court did not delineate the boundaries of the 
minimum contacts analysis, it left room for speculation about the nature and 
components of the minimum contacts test.47 Although the Court stated that

40. 326 U.S. 310 (1945).
41. Id. at 316.
42. Id. at 315. The State of Washington initiated the suit to collect contributions the corporation 

allegedly owed to Washington’s unemployment compensation fund. Id. at 311. The defendant was a 
Delaware corporation, with its principal place of business in St. Louis, Missouri. Id. at 313. The de
fendant relied on an earlier Supreme Court decision, Pennoyer v. Neff, 95 U.S. 714 (1877), which held 
that a state can exercise in personam jurisdiction only over residents of that state. Id. at 721-22. The 
International Shoe decision effectively overruled Pennoyer. See 326 U.S. at 316 (in determining 
whether exercise of jurisdiction over nonresident defendant comports with due process notions of fair 
play and substantial justice, courts should examine relationship of defendant to forum state).

43. 326 U.S. at 313-14. The corporation's salesmen lived in Washington and did most of their work 
for the corporation in Washington. Id.

44 Id. at 320. Although International Shoe purportedly changed the focus of a court’s jurisdictional 
inquiry from the physical boundaries of a state to the relationship between the defendant and the 
forum, a court still must examine the territorial limits of the state in determining whether jurisdictional 
assertions comport with due process requirements. World-Wide Volkswagen Corp. v. Woodson. 444 
U.S. 286, 292-93 (1980).

45. See Kurland, The Supreme Court, the Due Process Clause and the In Personam Jurisdiction of the 
State Courts—From Pennoyer to Denckla- A Review, 25 U. Chi. L. Rev. 569, 623 (1958) (Court’s use 
of terms “reasonableness” and “fair play” is conclusory). The Court did indicate that factors other than 
the defendant’s activities in the state were relevant to the analysis, e g., the amount of money the de
fendant earned through transactions with the state’s citizens, 326 U.S. at 315; the amount of inconve
nience the defendant would experience in defending a suit away from home, id. at 317, and the benefits 
the defendant received from the state’s laws. Id at 319. Nevertheless, the Court did not make clear 
whether the defendant’s in-state activities in International Shoe were a prerequisite to jurisdiction or 
just one of several factors that could warrant jurisdiction. The Court did establish two distinct levels of 
contacts: the minimal contacts that support jurisdiction in suits arising out of the activities that underlie 
the claim, and the greater quantum of contact required to support jurisdiction over the defendant in an 
unrelated cause of action. Id. at 317; see notes 68-70 infra and accompanying text (discussing general 
and specific jurisdiction).

46. 326 U.S. at 319.
47. Compare Gray v. American Radiator & Standard Sanitary Corp., 22 111. 2d 432, 443, 176 N.E.2d 

761, 766 (1961) (due process satisfied when jurisdiction asserted by forum where both parties can most 
conveniently settle their dispute) and Note, Personal Jurisdiction: A New Look al Old Tests, 65 Calif. 
L. Rev. 257, 266 (1977) (logic of International Shoe demands balancing of all relevant interests rather 
than merely looking at defendant’s contacts with forum to determine jurisdiction) and Note. The 
Growth of the International Shoe Doctrine, 16 U. Chi. L. Rev. 523, 524 (1949) (International Shoe 
requires balancing of interests to determine reasonableness of asserting jurisdiction) with Buckeye 
Boiler Co. v. Superior Court, 71 Cal. 2d 893, 899, 458 P.2d 57, 62, 80 Cal. Rptr. 113, 118 (1969) (Interna
tional Shoe established two-step analysis; after determining that defendant has acted purposefully 
within forum state, court must balance inconvenience to defendant against plaintiff's interest in suing 
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factors other than the defendant’s activities within the state were relevant to 
the minimum contacts inquiry,* 48 it did not explain the relative significance of 
these factors. The Court thus left open the question whether the minimum 
contacts analysis requires a threshold finding of purposeful acts, such as those 
present in International Shoe, or permits a strong and properly expressed state 
interest to compensate for a paucity of the defendant’s purposeful acts.

locally and state’s interest in assuming jurisdiction) and Gorfinkel & Lavine. Long Arm Jurisdiction in 
California under New Section 410.10 ofthe Code of Civil Procedure ,21 Hastings L.J. 1163, 1200(1970) 
(no balancing of interests required; International Shoe suggests that jurisdiction is reasonable when 
defendant has sufficient contacts with state). For a discussion of some of these theories and a recom
mendation that the various factors in the analysis be relegated to the position of considerations, rather 
than requirements, see Comment, Minimum Contacts Confused and ReConfused—Variations on a Theme 
by International Shoe—Or, Is This Trip Necessary?, 7 San Diego L. Rev. 304 (1970).

48. See note 45 supra (discussing other factors Supreme Court indicated were relevant to determina
tion of jurisdiction).

49. 355 U.S. 220 (1957).
50. 357 U.S. 235 (1958).
51. 355 U.S. at 221.
52. Id.
53. Id. at 223.
54. Id. at 222-24. The Court identified other factors that supported jurisdiction in the case. First, the 

Court noted the general increase in the number of commercial transactions by mail. Id. at 223. Thus, 
the defendant’s physical absence from the state did not rule out jurisdiction. The Court also pointed 
out that improvements in transportation reduce the burdens to the nonresident defendant required to 
defend in a distant forum. Id. Finally, the Court stated that in suits arising from insurance contracts, 
important witnesses were most likely to be in the insured’s state. Id. Inconvenience to the defendant, 
therefore, was not enough to violate due process. Id. at 224.

55. See id. at 223-24 (implying that contact sufficient because state has manifest interest in providing 
forum for citizens in such cases; state had expressed interest explicitly in statute).

56. See id. (contract delivered in forum, premiums mailed from forum, and insured resided in forum 
when he died).

B. CLARIFICATION OF THE MINIMUM CONTACTS TEST

The Court clarified the minimum contacts test in McGee v. International Life 
Insurance Co.49 50 and Hanson v. Denckla?0 Under McGee and Denckla, a court 
may consider the interest of the state in asserting jurisdiction over the nonresi
dent only in those cases where the court finds that the defendant has acted 
purposefully and unilaterally to create a contact with the state. The analysis 
thus clearly defines the role of the state’s interests in determining whether an 
individual has minimum contacts with the forum.

McGee involved a suit by the beneficiary of a life insurance policy issued by 
the nonresident defendant insurance company.51 The defendant’s only contact 
with the forum was a solicitation of an insurance policy renewal from the 
plaintiff's decedent, who had lived in the forum.52 The Supreme Court upheld 
jurisdiction over the nonresident despite the paucity of contacts between the 
defendant and the forum.53 In reaching its holding, the Court weighed a vari
ety of factors, including the forum’s explicit interest in providing effective 
means of redress for its residents when their insurers refused to pay claims.54

McGee indicates that when a defendant’s acts connecting him with the fo
rum state are few, a state’s interests in protecting its citizens may compensate 
for that deficiency.55 Although the McGee defendant had never entered the 
state and had performed only one act related to the forum, he had, by that act, 
purposefully connected himself with a resident of the forum state.56 Only after 
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establishing the defendant’s purposeful act did the Court consider the state’s 
interests in adjudicating the suit. McGee thus represents the first step in the 
Court’s creation of a threshold purposeful act requirement.

The Supreme Court’s decision in Hanson r. Denckla^ further clarified the 
threshold requirement. The Hanson plaintiffs attempted to rely on McGee to 
obtain jurisdiction over a trustee who did not reside within the forum.58 The 
disputed trust had been created in the trustee’s state, and the settlor had subse
quently moved to the forum state.59 The Court, however, distinguished Mc
Gee, pointing out that the trustee in Hanson had not performed any acts in the 
forum comparable to the McGee defendant’s solicitation.60 The Court rejected 
the argument that the interests of the state in settling estates61 and of the par
ties who would be affected by the resolution of the suit could compensate for 
the trustee’s failure to conduct business in connection with the state.62 Rather, 
the issue had to be resolved by evaluating the nonresident trustee’s acts before 
considering the interests of the state and the other parties.63

The Court’s decisions in McGee and Hanson demonstrate that minimum 
contacts analysis requires a threshold determination that the defendant acted 
purposefully to create a contact with the forum state.64 When the defendant’s 
activities in connection with the state are sufficient to constitute a purposeful 
act, but are insufficient, without more, to permit the forum to exercise jurisdic
tion, state interests may compensate for the defendant’s minimal contacts.65

57. 357 U.S. 235 (1958).
58. Id. at 250-51.
59. Id. at 238. Several years after moving to the forum, the settlor died. Id. at 239. The suit involved 

a dispute between the trust beneficiaries and those who would take the trust assets under the residuary 
clause of the settlor’s will if the trust were declared invalid. Id. at 240.

60. Id. at 252.
61. Id. at 253-54.
62. Id. at 254. In a dissenting opinion, Justice Black argued that the state’s interest in resolving 

disputes concerning the settlor’s estate should weigh in favor of jurisdiction over the trustee. He em
phasized that the trustee had voluntarily chosen to maintain a business relationship with the settlor for 
eight years after the settlor moved to the forum. Id. at 258-59.

63. Id. at 253.
64. See World-Wide Volkswagen Corp. v. Woodson, 444 U.S. 286, 294 (1980) (fortuitous circum

stances connecting defendant with forum do not provide required contacts; defendant’s acts must cause 
contacts); Hanson v. Denckla, 357 U.S. 235, 254 (1958) (sufficient contacts are established only by acts 
of defendant); Folk & Moyer, Sequestration in Delaware: A Constitutional Analysis, 73 Colum. L. Rev. 
749, 798-99 (1973) (Supreme Court has held nonresidents may be subject to suit when defendant’s 
activities of particular interest to state); Gorfinkel & Lavine, Long Arm Jurisdiction in California under 
New Section 410.10 ofthe Code of Civil Procedure, 21 Hastings L.J. 1163, 1192 (1970) (defendant, and 
not some third party, must initiate the contacts between the state and himself; no balancing test re
quired); Louis, The Grasp of Long Arm Jurisdiction Finally Exceeds its Reach: A Comment on World- 
Wide Volkswagen Corp. v. Woodson and Rush v. Savchuk, 58 N.C. L. Rev. 407, 422 (1980) (from 
Hanson to World-Wide Volkswagen, Court developed bifurcated jurisdiction inquiry, requiring 
threshold finding of defendant’s contacts with the forum); Note, The Long-Arm Shrinks: The Supreme 
Court and the Problem of the Nonresident Defendant in World-Wide Volkswagen v. Woodson, 58 Den. 
L.J. 667, 674 (1981) (conduct of defendant creates necessary affiliating circumstances for jurisdiction).

65. Cf. Woods, Pennoyer’s Demise: Personal Jurisdiction After Shaffer and Kulko and a Modem Pre
diction Regarding World-Wide Volkswagen Corp. v. Woodson, 20 Ariz. L. Rev. 861, 883 (1978) (legiti
mate state interest may be additional prerequisite to jurisdiction); Developments in the Law: State Court 
Jurisdiction, 73 Harv. L. Rev. 909, 924 (1960) (inconvenience to defendant weighed against state and 
plaintiff's interests to determine whether assertion of jurisdiction fair); Note, Personal Jurisdiction: A 
New Look at Old Tests, 65 Calif. L. Rev. 257, 266 (1977) (International Shoe requires courts to bal
ance interests in determining whether defendant has sufficient contacts); Note, Measuring the Long Arm 
after Shaffer v. Heitner, 53 N.Y.U. L. Rev. 126, 127 (1978) (Shaffer court suggests long arm statute 
may enable otherwise insufficient contacts to satisfy due process).
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State interests, however, may not supplant completely the purposeful acts 
requirement.66

66. See World-Wide Volkswagen Corp. v. Woodson, 444 U.S. 286, 294 (1980) (although forum has 
strong interest in applying its law to controversy, due process divests state of power to assert jurisdiction 
when defendant has no contacts with state); Kulko v. Superior Court, 436 U.S. 84, 100 (1978) (although 
forum has substantial interests in protecting resident children in action for support, state cannot assert 
jurisdiction over nonresident father who derives no benefit from children’s presence in state and who 
has no other contact with state).

67. See Buckeye Boiler Co. v. Superior Court , 71 Cal. 2d 893, 899, 458 P.2d 57, 62, 80 Cal. Rptr. 
113, 118 (1969) (after establishing that defendant engaged in activity of requisite quality and nature in 
forum state and that cause of action connected sufficiently with activity, court should balance inconve
nience to defendant against interests of plaintiff to determine whether to assert jurisdiction).

68. See Perkins v. Benguet Consol. Mming Co., 342 U.S. 437, 447-48 (1952) (if defendant’s contacts 
are substantial, but cause of action unrelated to contacts, jurisdiction constitutional); International Shoe 
Co. v. Washington, 326 U.S. 310, 318 (1945) (in some cases defendant’s continuous operations in state 
so substantial and of such a nature as to justify jurisdiction in suits unrelated to activities).

69. See International Shoe Co. v. Washington, 326 U.S. 310, 317 (1945) (if defendant’s activities in 
state give rise to liabilities involved in suit, defendant deemed present for jurisdictional purposes); Hess 
v. Pawloski, 274 U.S. 352, 356 (1927) (when state has expressed by statute regulatory interest in particu
larly dangerous activity, defendant subject to state’s jurisdiction under long-arm statute). See generally 
Briimayer, How Contacts Count: Due Process Limitations on State Court Jurisdiction, 1980 Sup. Ct. 
Rev. 77,82-88 (discussing difference between jurisdiction based on continuous activity unrelated to suit 
and contacts related to suit).

70. See McGee v. International Life Ins. Co., 355 U.S. at 223 (state has manifest interest in providing 
residents with forum for redress against insurers refusing to pay claims); Hess v. Pawloski, 274 U.S. 352, 
356 (1927) (statute resulting from strong state regulatory interest in highway safety warrants state juris
diction in suits arising from nonresidents’ use of highways).

Once the defendant’s acts meet the threshold test, the quality and quantity of 
those acts may be placed on a continuum.67 At one end of the continuum are 
contacts sufficient to warrant general jurisdiction.68 At the other end are con
tacts that pass the threshold test, but are so meager that other compelling inter
ests must be present to justify the assertion of jurisdiction.69 When the 
defendant’s contacts with the forum are minimal, a strong and properly ex
pressed state interest may permit the court to assert jurisdiction.70

In sum, the Supreme Court has established a minimum contacts require
ment for state court assertions of jurisdiction over nonresidents. In order to 
find such contacts, a state court must first determine whether the defendant’s 
acts connecting him with the state are sufficient to meet the threshold pur
poseful act requirement. If they are, the court may go on to weigh the quantity 
and quality of the defendant’s purposeful acts against the other relevant 
interests.

C. APPLICATION OF THE MINIMUM CONTACTS TEST TO NONRESIDENT 
CORPORATE DIRECTORS

Two aspects of Shaffer's minimum contacts analysis indicate that Dela
ware’s enactment of the director-consent statute does not overcome the due 
process problems that resulted in the Court’s invalidation of the sequestration 
procedure. First, Shaffer follows the minimum contacts analysis developed in 
McGee and Hanson. Application of this analysis to the nonresident corporate 
directors who have no other connection with the forum state reveals that Dela
ware’s enactment of a long-arm statute does not cure the absence of the thresh
old requirement of a purposeful act. Second, the Delaware legislature 
misinterpreted the Shaffer Court’s discussion of Delaware’s failure to enact a 
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long-arm statute; the Court did not indicate that such a statute would compen
sate for the virtual absence of the defendants’ purposeful acts.

The enactment of the director-consent statute does not affect the Shaffer 
Court’s minimum contacts analysis. The Court rejected the contention that 
Delaware’s interest in supervising the management of its corporations justified 
Delaware jurisdiction.71 Further, the Court determined that a nonresident’s 
acceptance of a directorship in a Delaware corporation did not constitute a 
sufficient purposeful act.72 The Court’s refusal to consider state interests as a 
justification for asserting jurisdiction without a threshold finding of the de
fendant’s purposeful act is thus consistent with the McGee-Hanson analysis. 
Because a long-arm statute merely reflects the state’s interests in asserting ju
risdiction, the statute does not alter the due process requirement that led the 
Shaffer Court to invalidate the sequestration procedure.73 Proof of the state’s 
interest in adjudicating a matter does not substitute for the constitutional re
quirement of a purposeful act.

Neither of the two contexts in which the Shaffer Court mentioned the ab
sence of a statute supports the Delaware legislature’s view that the opinion 
invited enactment of the long-arm statute. The Court first discussed the failure 
to enact a long-arm statute in refuting the contention that Delaware’s strong

71. 433 U.S. at 215.
72. Id. at 215-16. The Court reasoned that although Delaware corporation law might provide sub

stantial benefits to corporate directors, the directors “simply had nothing to do with the State of Dela
ware.” Id. at 216.

Justice Brennan dissented from Part IV of Shaffer, in which the Court held that acceptance of a 
directorship in a Delaware corporation did not constitute a purposeful act sufficient to create minimum 
contacts. 433 U.S. at 216-17 (Brennan, J., concurring in part and dissenting in pan). Justice Brennan 
stated that the defendants’ voluntary relationship with a Delaware corporation should constitute suffi
cient minimum contacts with Delaware. Id. at 227-28. The lower courts have disagreed on whether 
acceptance of a directorship is a sufficient contact with the forum state. See Miller v. American Tel. & 
Tel. Co., 394 F. Supp. 58, 63 n.4 (E.D. Pa. 1975) (statute permitting jurisdiction over persons whose out- 
of-state acts cause narm in state may not permit jurisdiction over nonresident director whose breach of 
fiduciary duty causes indirect harm to shareholder), tiff'dmem., 530 F.2d 964 (3d Cir. 1976); Lawson v. 
Baltimore Paint & Chem. Corp., 298 F. Supp. 373, 377-79 (D. Md. 1969) (because nonresident direc
tors’ decisions carried out within forum, forum may exercise jurisdiction over directors; open question 
whether defendants' status as directors of corporation chartered by forum would be sufficient); cf. 
EUwein v. Sun-Rise, Inc., 295 Minn. 109, 110, 203 N.W.2d 403, 405 (1972) (long-arm statute adequate 
to permit assertion of personal jurisdiction over nonresident directors of corporation with home in 
forum; fact that defendants never entered forum not decisive when no more convenient forum exists).

73. Couching the Delaware statute in terms of consent adds nothing to the due process analysis. See, 
e.g., Olberding v. Illinois Cent. R.R., 346 U.S. 338, 340-41 (1953) (implied consent has no constitutional 
significance absent minimum contacts); International Shoe Co. v. Washington, 326 U.S. 310, 318 (1945) 
(when corporations held amenable to suit based on implied consent, corporations’ acts justify fiction of 
consent); Schreiber v. Allis-Chalmers Corp., 448 F. Supp. 1079, 1085-89 (D. Kan. 1978) (exercise of 
jurisdiction based on governmentally imposed consent cannot be sustained absent minimum contacts). 
But see Jacobs, supra note 37, at 696 (consent is independent basis for asserting state court jurisdiction; 
no difference between signing consent form and accepting directorship with knowledge of conse
quences).

Voluntary consent to jurisdiction would legitimize an assertion of jurisdiction in the absence of mini
mum contacts. Cf. D.H. Overmeyer Co. v. Frick Co., 405 U.S. 174, 187 (1972) (consent valid when 
defendant voluntarily, intelligently, and knowingly waived rights). A person’s waiver of his constitu
tional right not to be subjected to the jurisdiction of a state with which he lacks minimum contacts, 
however, is not voluntary when the state has elicited the waiver by offering a benefit otherwise to be 
withheld. Cf. Garrity v. New Jersey, 385 U.S. 493, 497-98 (1967) (when state offers benefit conditioned 
on relinquishment of constitutional right, relinquishment not truly voluntary); Sherbert v. Verner, 374 
U.S. 398, 410 (1963) (state may not apply eligibility provisions for unemployment benefits to compel 
worker to abandon religious convictions). 
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interest justified its assertion of jurisdiction.74 The Court pointed to the ab
sence of a long-arm statute as an indication that Delaware’s interest in adjudi
cating suits involving nonresident corporate directors was not as strong as 
claimed.75 The court went on to emphasize that, even if Delaware did have a 
strong interest in such litigation, that interest might warrant the application of 
Delaware law to the controversy, but could not justify the assertion of jurisdic
tion over nonresident directors.76

74. 433 U.S. at 214-15.
75. Id. The Court stated: “If Delaware perceived its interest in securing jurisdiction over corporate 

fiduciaries to be as great as Heitner suggests, we would expect it to have enacted a statute more clearly 
designed to protect that interest.” Id.

76. Id. at 216.
77. Id. at 215-16.
78. Id. at 215.
79. Id. at 216.
80. Cf. The Supreme Court, 1976 Term, 91 Harv. L. Rev. 70, 161 (1977) (Shaffer Court implicitly 

rejected defendant’s voluntary association with state-created entity and state interest m supervising 
affairs of its corporations as bases for upholding nonresident director-consent-to-service statutes).

As Justice Brennan noted, in concluding that acceptance of a directorship did not consititute a suffi
cient purposeful act, the Court was “unable to draw upon a proper factual record” because the trial 
court had not considered the minimum contacts issue. 433 U.S. at 220 (Brennan, J., concurring in part 
and dissenting in part).

The Court also referred to the absence of a long-arm statute in rejecting the 
argument that acceptance of a directorship satisfied the minimum contacts re
quirement.77 The Court observed that the defendants had not “ ‘purposefully 
availfed themselves] of the privilege of conducting activities within the forum 
state.’”78 They not only had failed to perform any act in connection with Dela
ware, but they also “had no reason to expect to be haled before a Delaware 
court” because Delaware had not enacted a director-consent statute.79 Thus, 
the state’s attempt to exercise jurisdiction over the nonresidents posed the ad
ditional problem of lack of notice. The reference to the absence of a long-arm 
statute was an afterthought, not an implication that providing notice would 
remedy the absence of minimum contacts.

McGee, Hanson, and Shaffer make clear that the state’s interests do not 
enter into minimum contacts analysis until the defendant’s acts meet this 
threshold requirement. Shaffer also clearly indicates that a nonresident’s ac
ceptance of a directorship in a corporation chartered by the forum does not 
satisfy the threshold purposeful act requirement. Unless, contrary to the 
Supreme Court’s finding in Shaffer, acceptance of a directorship does consti
tute the requisite purposeful act, the Delaware statute suffers from the same 
constitutional infirmities as the sequestration procedure.

III. The Definition of Purposeful Act

In Shaffer, the Supreme Court did not articulate why acceptance of a direc
torship did not constitute a sufficient purposeful act.80 The Court’s silence 
leaves room for speculation about the essential ingredients of the required act. 
This section therefore examines the nature of the purposeful act requirement 
and argues that Shaffer correctly concluded that acceptance of a directorship 
was not a sufficient purposeful act.

Courts usually characterize purposeful acts in terms of their results. For ex
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ample, a corporation may commit purposeful acts by availing itself of the ben
efits and protections of the incorporating state’s laws and reaping significant 
economic returns.81 Another result of purposeful acts is that the defendant can 
reasonably foresee being haled before the tribunals of the state.82 The primary 
results of purposeful acts thus include economic gain, reliance on and benefit 
from state law, and foreseeability of suits within the forum. Arguably, any act 
that has these results is, by definition, a purposeful act.

81. See International Shoe Co. v. Washington, 326 U.S. 310, 319 (1945) (to extent corporation con
ducts activities in state, it enjoys benefits and protections of state laws; fair to require it to defend suit 
based on such benefits); Buckeye Boiler Co. v. Superior Court, 71 Cal. 2d 893, 902, 458 P.2d 57, 64, 80 
Cal. Rptr. 113, 120 (1969) (defendant corporation’s economic benefit from state supports finding that it 
has purposefully engaged in economic activity in forum).

82. Cf. Kulko v. Superior Court, 436 U.S. 84, 97-98 (1978) (no jurisdiction when defendant could not 
have foreseen being haled into forum).

83. See, e.g, McGee v. International Life Ins. Co., 355 U.S. 220, 227 (1957) (defendant out-of-state 
insurance company solicited contract renewal from state resident); Travelers Health Ass’n v. Virginia, 
339 U.S. 643, 646 (1950) (defendant out-of-state insurance company solicited insurance contract from 
state resident); International Shoe Co. v. Washington, 326 U.S. 310, 313 (1945) (defendant out-of-state 
shoe manufacturer’s agents solicited orders from state residents).

84. See note 81 supra (discussing financial benefits that accrue to nonresident corporation). But cf. 
World-Wide Volkswagen Corp. v. Woodson, 444 U.S. 286, 299 (1980) (financial benefits accruing to 
defendant from collateral relation to forum do not support jurisdiction if they do not stem from consti
tutionally cognizable contacts with the state).

85. International Shoe Co. v. Washington, 326 U.S. 310, 320 (1945).
86. See id. (discussing fairness of state enforcement of foreign corporation’s obligations to state 

residents).
87. See Del. Code Ann. tit. 8, § 141(a) (1974) (directors have power to manage affairs of 

corporation).
88. See Note, Measuring the Long Arm After Shaffer v. Heitner, 53 N.Y.U. L. Rev. 126, 132-33 & 

n.50 (1978) (Delaware law pro-management because management allowed broad power and permits 
shareholders to increase management’s authority).

89. See Del. Code Ann. tit. 8, § 143 (1974) (directors allowed interest-free, unsecured loans from 
corporation); id. § 145 (indemnification in actions arising from activities as director).

90. See Note, Measuring the Long Arm After Shaffer v. Heitner, 53 N.Y.U. L. Rev. 126, 132-33 

Whether a nonresident defendant benefits from the laws of the forum is a 
question that arises most often in cases involving foreign corporations rather 
than individuals.83 State laws conducive to successful business enterprises con
fer benefits on foreign corporations that do business in the forum.84 Foreign 
corporations also benefit from laws that grant access to state courts to enforce 
corporate rights against a resident.85 Fairness requires, therefore, that a state’s 
citizens have recourse to the state’s courts to redress wrongs committed by a 
nonresident corporation.86 When a foreign corporation gains significant eco
nomic and legal benefits from conducting activity within the state, it is reason
able to infer from these results the corporation’s purposeful act in obtaining 
such benefits.

Directors of corporations also may derive substantial benefits from a state’s 
laws without ever entering the state or dealing directly with its residents. Al
though a director may conduct his business activities in another state, he de
rives his power from the laws of the state of incorporation.87 Delaware’s laws 
in particular give broad powers,88 as well as many personal advantages,89 to its 
corporations’ directors. Because such benefits are the result of the act of ac
cepting a directorship, such an act arguably could constitute a purposeful act 
sufficient to validate a chartering state’s assertion of jurisdiction.90
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The legal and financial benefits directors receive as a result of incorporation 
in a particular state, however, do not justify the inference that acceptance of a 
directorship is a purposeful act. Corporate directors often do not choose the 
state of incorporation; many directors do not even join the board until after the 
corporation’s organizers have chosen a chartering state.91 The financial bene
fits and legal protections that directors receive are collateral benefits that ac
crue from an indirect relationship with the forum state.92 As the Court in 
World-Wide Volkswagen Corp. v. Woodson93 observed, such indirect benefits 
are insufficient to satisfy the purposeful act requirement.94 Rather, directors 
must deliberately avail themselves of the benefits of the forum state.

(1978) (benefits and protections corporate directors knowingly reap should provide constitutionally suf
ficient basis for jurisdiction).

91. Directors, of course, sometimes may be responsible for deciding to reincorporate in another 
forum.

92. In World-Wide Volkswagen, the Court stated that an Oklahoma court could not assert jurisdic
tion over an automobile dealer who did business in New York, New Jersey, and Connecticut. 444 U.S. 
at 298. The Court concluded that although the defendants received “substantial revenue” as a result of 
sales of automobiles that could travel to Oklahoma and be serviced by Volkswagen service facilities, 
such financial benefits were the result of a “collateral relation” to the forum state. Id. at 299. Because 
such benefits did not stem from a “constitutionally cognizable contact” with Oklahoma, they could not 
support jurisdiction. Id. Similarly, when a nonresident corporate director accepts a directorship in a 
Delaware corporation, he obtains legal and financial benefits as a result of a collateral, indirect rela
tionship with the forum state. Thus, the benefits that directors receive are “too attenuated a contact to 
justify [a] State’s exercise of z>ipersonam jurisdiction over them.” Id.

93. 444 U.S. 286 (1980).
94. See id. at 299 (financial benefits accruing to defendant from collateral relation to forum do not 

support jurisdiction if they do not stem from constitutionally cognizable contacts with forum); Kulko v. 
Superior Court. 436 U.S. 84, 94 (1978) (father who merely acquiesces in daughter’s decision to live with 
mother in forum state does not purposefully avail himself of benefits and protections of forum's laws).

95. See World-Wide Volkswagen Corp. v. Woodson, 444 U.S. 286, 295 (1980) (foreseeability alone is 
not sufficient benchmark for personal jurisdiction); Silberman, Shaffer v. Heitner: the End of an Era, 53 
N.Y.U. L. Rev. 33, 66 (1978) (reasonable expectations of the parties have always been element of 
International Shoe test, but statute has never defined expectations).

96. See notes 92-94 supra and accompanying text (discussing World- Wide Volkswagen).
97. 433 U.S. at 215-16; see note 21 supra and accompanying text (discussing Shaffer Court’s finding 

that acceptance of directorship does not constitute purposeful act under minimum contacts analysis).

The foreseeability that one may be called into the courts of a particular fo
rum is also insufficient, without more, to meet the purposeful act requirement. 
By enacting a long-arm statute, Delaware provided the foreseeable result that 
nonresident corporate directors might be called into Delaware courts. A state’s 
assertion of jurisdiction, however, is not valid merely because the defendant 
can foresee the possibility of suit in that forum.95 If this were the case, states 
could obtain jurisdiction over all nonresidents simply by enacting long-arm 
statutes purporting to authorize personal jurisdiction over all nonresidents.

Although purposeful acts often are defined by their results, not all behavior 
that results in financial gain, legal benefit and foreseeability of suits within the 
forum state constitute a purposeful act. The Supreme Court rejected this con
tention in World-Wide Volkswagen 96 A sound basis thus exists for the Court’s 
conclusion in Shaffer that acceptance of a directorship does not constitute a 
sufficient act for the minimum contacts test.97 A purposeful act is a required 
component of the minimum contacts analysis, and acceptance of a directorship 
does not qualify as such a purposeful act. Thus, the Delaware nonresident 
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director-consent-to-service statute is unconstitutional in its application to non
resident directors who have no other ties with the state.

IV. Armstrong v. Pomerance-. Delaware Supreme Court Upholds 
THE CONSENT-TO-SERVICE STATUTE

The Delaware Supreme Court reviewed the consent-to-service statute in 
Armstrong v. Pomerance.98 99 In Armstrong, the court determined that the statute 
remedied the minimum contacts problems posed by the sequestration proce
dure." Contrary to the clear implication in Shaffer that acceptance of a direc
torship does not constitute a purposeful act, the Delaware court held that by 
accepting directorships in Delaware corporations, the defendants had purpose
fully availed themselves of the benefits of Delaware’s laws.100 An analysis of 
Armstrong reveals that its reasoning is at odds with the Supreme Court’s mini
mum contacts analysis.

98. 423 A.2d 174 (Del. 1980).
99. Id. at 178-79.
100. Id. at 176.
101. Id. at 175.
102. Id
103. Id. The court dismissed the suit against those defendants who had accepted their positions 

before the effective date of the consent-to-service statute. Id.
104. Id. at 176.
105. Id.
106. Id. at 178-79.
107. See notes 64-70 supra and accompanying text (discussing purposeful act requirement and sig

nificance of state interest in minimum contacts analysis).
108. 423 A.2d at 176.
109. See id. at 176-77 (requirement that defendants impliedly consent to Delaware jurisdiction not 

unreasonable provided that consent requirement serves legitimate purpose).

The Armstrong defendants were directors of a Delaware corporation whose 
principal place of business was in Boise, Idaho.101 None of the directors lived 
or conducted business in Delaware.102 In asserting that Delaware had jurisdic
tion, the plaintiff relied solely on the defendants’ election as directors of the 
Delaware corporation.103 The defendants maintained that the statute was un
constitutional as applied to them.104 Relying on Shaffer, they argued that mere 
status as a director is not a sufficient contact to support in personam 
jurisdiction.105

The Delaware Supreme Court upheld the consent-to-service statute.106 Al
though articulated in terms of fairness rather than minimum contacts, the Del
aware Court’s reasoning appeared to follow the Supreme Court’s purposeful 
act and state interest balancing analysis.107 Under the court’s reasoning, by 
accepting directorships in a Delaware corporation and receiving significant 
benefits and protections under Delaware law, the defendants committed the 
purposeful acts necessary to support in personam jurisdiction.108 The court 
next concluded that because Delaware had a significant interest in actively 
overseeing the conduct of those owing fiduciary duties to shareholders of Dela
ware corporations, the exercise of jurisdiction was fair.109

In reaching its conclusion, the court emphasized that Delaware law empow
ered the defendants to act in their capacity as directors, and that the transac
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tion challenged in the suit arose from their activities as directors.110 In 
addition, unlike the Shaffer defendants, the directors in Armstrong had explicit 
notice through the consent statute that Delaware courts could exercise jurisdic
tion over them in suits that involved their acts as directors.111 The court thus 
asserted that the defendants’ acts satisfied the purposeful act requirement and 
balanced the state’s interests in asserting jurisdiction.

110. Id. at 176.
111. Id.
112. 433 U.S. at 216; see note 22 supra and accompanying text (discussing Shaffer}.
113. 423 A.2d at 178 (quoting Ratner & Schwartz, supra note 5, at 650-51).
114. 423 A.2d at 176. The court also argued that Shaffer's, conclusion that acceptance of a director

ship is not a sufficent purposeful act to create minimum contacts was “pure dicta” because the mini
mum contacts issue had not been presented to the lower court. Id. at 179; see note 21 supra (discussing 
Justice Brennan’s conclusion that the part of Shaffer dealing with purposeful acts was merely an “advi
sory opinion”). The court, however, proceeded to argue that there were “obvious and substantial dis
tinctions” between Shaffer and Armstrong. 423 A.2d at 179. First, the court observed that the director
consent statute was unlike the sequestration statute in Shaffer, which based jurisdiction on the defend
ants’ status as shareholders. The director-consent statute derived jurisdiction over actions involving the 
directors’ duties to the corporation from the defendants’ activities as directors. Id. at 179-80. Second, 
the statute provided notice to directors that they could be subject to suits in the incorporating state. Id. 
at 180.

115. 433 U.S. at 215-16.
116. See Brilmayer, supra note 69, at 105-07 (discussing problems with using state interests as basis 

for jurisdiction); Ratner & Schwartz, supra note 5, at 649 (analyzing Delaware’s claimed interest in 
supervising corporations).

117. 423 A.2d at 177-78; see Ratner & Schwartz, supra note 5, at 649-50 (Delaware’s real interest, 
attracting corporations through pro-management statutes interpreted by pro-management courts, may 
serve incidental constitutionally significant purpose of ensuring consistent and knowledgable interpre
tation of the laws).

118. 423 A.2d at 178; Ratner & Schwartz, supra note 5, at 650.
119. 423 A.2d at 176 n.5.

The Armstrong court, however, failed to follow the Supreme Court’s mini
mum contacts analysis in holding the statute constitutional. The Delaware 
court balanced state interests without actually satisfying the purposeful act re
quirement. The court rejected Shaffer's conclusion that acceptance of a direc
torship does not constitute a purposeful act sufficient to satisfy minimum 
contacts.112 The Armstrong court instead implied that because the directors 
derived their power from state law and took advantage of the pro-management 
slant of Delaware’s laws,113 the exercise of jurisdiction was fair.114 The Shaffer 
Court took note of these same factors, but nonetheless concluded that the pur
poseful act requirement was not satisfied because the directors “simply had 
nothing to do with the state of Delaware.”115 The court thus rested its conclu
sion primarily on the strength of Delaware’s interest in adjudicating share
holder derivative suits involving directors of its corporations.

Even assuming that the plaintiff met the threshold test, however, the consti
tutional significance of the state interests that the court identified is questiona
ble.116 The court observed that Delaware has a legitimate interest in 
developing its law through careful judicial interpretation of its statutes117 and 
in providing a judicial forum for aggrieved shareholders.118 The other interests 
identified by the court as justifications for Delaware jurisdiction, however, are 
suspect. These interests include providing a forum for redress of injuries suf
fered by the corporation and ensuring that Delaware law defines the fiduciary 
duties of Delaware directors.119
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The Armstrong court noted that the corporation was a resident of Delaware 
and that the nonresident directors had injured the corporate resident by 
breaching their fiduciary duties.120 The court thus suggested that the state’s 
interest in providing a forum for shareholder derivative litigation paralleled its 
interest in providing a forum for residents harmed by nonresidents.121 This 
logic fails, however, because the corporation conducted business in Idaho, not 
in Delaware.122 The corporation was a resident of Delaware in only the most 
technical sense.123

120. Id. at 176.
121. Id. at 178-79.
122. Id. at 175; see Ratner & Schwartz, supra note 5, at 648 (concept of personhood of corporation 

stretched beyond reasonable bounds when corporation suffered injury in Delaware because manager in 
another state made decision affecting business operations in third state).

123. Cf. Ratner & Schwartz, supra note 5, at 648 (corporation in Shaffer was not a "victimized local 
corporation”).

124. 423 A.2d at 177 (citing Shaffer v. Heitner, 433 U.S. 186, 215-16 (1977)).
125. 423 A.2d at 177.
126. See Oldham, Regulating the Regulators: Limitations upon a State’s Ability to Regulate Corpora

tions with Multistate Contracts, 5 Del. J. Corp. L. 181, 202 (1980) (local law sometimes applies to suits 
involving foreign corporations doing business in state).

127. See Currie, The Constitution and the “Transitory" Cause of Action, 73 Harv. L. Rev. 36, 76 
(1959) (full faith and credit clause requires court of state which has no interest in controversy to apply 
law of interested state).

128. 423 A.2d at 177-78. The court identified the possibility that shareholders might be deprived of 
any forum at all as one of the “significant ramifications which would undeniably (and unfortunately) 
flow from a conclusion that § 3114 cannot constitutionally be applied to corporate directors in share
holder derivative actions.” Id.

The legitimacy of Delaware’s interest in ensuring that Delaware law governs 
suits against Delaware directors poses greater difficulties. Armstrong rejected 
Shaffer's conclusion that although state interests might require the application 
of Delaware law to controversies over the directors’ activities, such interests 
did not necessarily permit Delaware to assert jurisdiction.124 The court sug
gested instead that Delaware should have personal jurisdiction over the de
fendant in the controversy because of the danger that another state might 
apply choice of law principles mandating the use of laws other than Dela
ware’s.125 For instance, choice of law considerations may lead a state to apply 
its own law governing the fiduciary duties of directors to foreign corporations 
doing business in the state.126 The only constitutional limitation on a state 
court’s ability to apply its own law is the requirement that a state with no 
interest must apply the law of an interested state.127 Thus, Delaware’s interest 
in keeping the case out of forums that might not apply Delaware law is of 
little, if any, constitutional significance.

V. Nonresident Directors: The Case for an Exception to the 
Minimum Contacts Requirement

The Armstrong court feared that if the director-consent statute were declared 
unconstitutional, and Delaware courts could not obtain jurisdiction over non
resident corporate directors, aggrieved shareholders might be deprived com
pletely of a forum in which to conduct derivative litigation.128 Moreover, the 
Shaffer Court specifically reserved the question whether a forum with which 
the defendant lacked minimum contacts could exercise jurisdiction if no other 
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forum were available.129 Necessity, therefore, may warrant an exception to the 
minimum contacts requirement.130

129. 433 U.S. at 211 n.37; see Travelers Health Ass’n v. Virginia, 339 U.S. 643, 648 (1950) (state 
should be permitted to maintain suit when maintenance elsewhere might be impossible).

130. 433 U.S. at 211, n.37. See Dillport, Jurisdiction over Nonresident Directors, Officers, and Share
holders: “Director" Consent Statutes after Shaffer v. Heitner, 32 Rutgers L. Rev. 255, 287 n.161 (1979) 
(Shaffer Court’s reservation of issue whether jurisdiction based on property in state would satisfy due 
process when no other forum available and approval of status as basis for jursidiction support notion 
that minimum contacts not required in every case).

Another possible exception to the minimum contacts requirement might be based on the absence of 
inconvenience to defendant nonresident corporate directors. Delaware corporations may indemnify 
directors for expenses, thereby mitigating the inconvenience and expense of defending suits in distant 
forums. Del Code. Ann. tit. 8, § 145 (1975) (allowing corporation to repay expenses of officers in
curred in defending suits resulting from their corporate activities); see Dillport, supra at 289 (discussing 
indemnification as factor mitigating inconvenience to defendant). Although one of the goals of the 
minimum contacts requirement is fairness to the defendant, International Shoe Co. v. Washington, 326 
U.S. 310, 320 (1945), the Court has rejected the argument that a forum may exercise jurisdiction over a 
defendant who lacks minimum contacts with the forum as long as the forum is a convenient one for the 
defendant. See World-Wide Volkswagen Corp. v. Woodson, 444 U.S. 286, 294 (1980) (even if defend
ant would suffer no inconvenience from being forced to litigate before tribunals of another state, the 
due process clause may divest forum of jurisdiction where defendant has no minimum contacts). Con
venience to the defendant, therefore, is an inadequate justification for an exception to the minimum 
contacts requirement.

131. Dillport, supra note 130, at 262.
132. 423 A.2d at 178 (citing Ratner & Schwartz, supra note 5, at 650-51).
133. Dillport, supra note 130, at 262. The corporation is usually an indispensible party in share

holder derivative suits. Id.
134. Cf. Brilmayer, supra note 69, at 108-10 (if exception to minimum contacts requirement granted, 

should be narrowly drawn exception).
135. 433 U.S. at 211; cf. Oldham, supra note 126, at 202 (absurd to sacrifice policy concerns for 

certainty in area of corporate choice of law).

An exercise of jurisdiction, without purposeful contacts by the defendant, 
may be constitutional when denial of jurisdiction would effectively deny the 
plaintiff any forum at all.131 As the Armstrong court noted, plaintiffs in share
holder derivative suits may be deprived completely of a forum if the chartering 
state cannot exercise jurisdiction.132 Directors often lack minimum contacts 
with other states in which the corporation can also be sued.133 Thus, the special 
attributes of shareholder derivative litigation frequently may pose circum
stances in which practical necessity requires an exception to the minimum con
tacts requirement.

Although practical necessity may legitimize an exception to the minimum 
contacts requirement, it does not necessarily render the nonresident director- 
consent-to-service statute constitutional. Exceptions to constitutionally man
dated jurisdictional requirements should be granted only in specific cases when 
necessity actually exists.134 Necessity does not exist in all cases in which the 
Delaware statute would permit the exercise of jurisdiction. Although a general 
exception to the minimum contacts requirement in the cases of all nonresident 
corporate directors would supply certainty and simplicity, nevertheless, it 
would be unsatisfactory. As the Shaffer Court observed, “the cost of simplify
ing the litigation by avoiding the jurisdictional question may be the sacrifice of 
‘fair play and substantial justice.’ That cost is too high.”135

Although the necessity exception may permit a state to exercise jurisdiction 
over a defendant who lacks minimum contacts with the state, it does not follow 
that the state of incorporation is the proper state to assert jurisdiction. Choice 
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of law considerations, such as the state’s interest in adjudicating the suit,136 do 
not require that the incorporating state exercise jurisdiction. Moreover, con
siderations of fairness and convenience may point to the corporation’s princi
pal place of business as a more appropriate forum.137

136. See text accompanying note 76 supra (discussing Shaffer Court’s analysis of choice of law 
principles).

137. Cf. Koster v. Lumbermens Mutual Casualty Co., 330 U.S. 518, 527-28 (1947) (under modem 
conditions, corporations obtain charters from states where they do no business; place of corporate dom
icile in such circumstances entitled to little consideration under doctrine offorum non conveniens).

138. 423 A.2d at 177.
139. See Oldham, supra note 126, at 202-04 (commercial domicile has greater interest in corporation 

than chartering state has and therefore should apply its own law).
140. Shaffer v. Heitner, 433 U.S. 186, 215 n.44 (1977).
141. Cf Oldham, supra note 126, at 202 (uncertainty as to which law will apply rectified by reincor- 

porating in state of principal place of business).
142. See Mace, Directors: Myth and Reality—Ten Years Later, 32 Rutgers L. Rev. 293, 302-03 

(1979) (corporations continue to fill their boards with insiders). But cf Dillport, supra note 130, at 264 
(trend toward increase in outsiders on corporate boards).

Although choice of law considerations may result in the application of the 
incorporating state’s law, such considerations do not always point to the state 
of incorporation as the forum by necessity. As the Armstrong Court noted, the 
incorporating state’s law does not necessarily apply to suits arising from 
breaches of fiduciary duties by corporate directors.138 Choice of law principles 
may require instead that the court apply to such actions the substantive law of 
the state where the corporation conducts its business.139 The general rule that 
the incorporating state’s law governs the duties of directors to the corporation 
is based on the need for a uniform and certain standard, rather than on the 
state’s interests in the litigation.140 Choice of law principles, therefore, do not 
justify a constitutional requirement that the incorporating state be the forum 
by necessity, especially if other factors enable prospective defendants to antici
pate applicable law.141

Convenience to corporate directors also supports the principal place of busi
ness as the forum by necessity. Many corporate boards are composed of insid
ers who are executives employed by the corporation.142 Because many 
directors work for the companies they direct, jurisdiction by necessity in the 
principal place of business is likely to deprive fewer directors of due process 
than would jurisdiction in the state of incorporation in which none of the di
rectors may live or work.

Conclusion

Because the minimum contacts test has evolved into a two-stage analysis 
with a threshold purposeful act requirement, a state’s interest in adjudicating 
alone cannot support a finding of minimum contacts. The act of accepting a 
directorship does not qualify as a purposeful act and thus cannot move the 
analysis to its second tier. Delaware’s nonresident director-consent-to-service 
statute is therefore unconstitutional because it does not satisfy the minimum 
contacts requirement when a defendant’s only purposeful act connecting him 
with the state is the acceptance of a directorship. Shareholder derivative suits, 
however, present a need for an exception to the Court’s minimum contacts
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requirement because plaintiffs may be deprived of a forum unless courts per
mit such an exception. Considerations of fairness and convenience to nonresi
dent directors suggest that the forum by necessity should be the corporation’s 
principal place of business rather than the state of incorporation.

Susan Stuckert
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