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An English Bill Of Rights? Some Observations 
From Her Majesty’s Former Colonies In 
America*

Peter Lanston Fitzgerald**

Great Britain depends for the protection of its citizens’ individual rights 
and liberties on Parliament, which struggled for centuries to wrestfrom 
the Crown thefreedoms enjoyed today. In recent years, however, some 
have voiced the concern that a now omnipotent Parliament itself poses a 
threat to the freedoms it helped secure. Moreover, the protection of 
rights offered by the European Convention on Human Rights, which 
Britain signed but never implemented domestically, highlights possible 
inadequacies in Parliament’s protection of individual liberty. Thus the 
call has arisen for an English Bill of Rights. Mr. Fitzgerald focuses 
upon Lord Wade’s proposed Bill, which would incorporate the Euro
pean Convention into the domestic law of Great Britain. He considers 
the implications such a Bill would have upon British constitutional struc
ture, including the fundamental legal principles that one Parliament 
may not bind another and that the British judiciary may not overturn 
Acts of Parliament. He concludes that, in spite of these obstacles, the 
inherent flexibility of the Anglo-American system of law would permit 
enactment of a Bill of Rights.

Nearly two hundred years after the adoption of the United States Constitu
tion, there is a growing debate over the issue of whether the United Kingdom 
should have a written Bill of Rights.1 Although proposals for such a document

• This article was prepared from research that was partially conducted in the United Kingdom at the 
London School of Economics and Political Science, and the University of Exeter. The author wishes to 
express his appreciation to Professor Michael Zander, of L.S.E., and Professor John W. Bridge, of 
Exeter, for their advice and direction. The views expressed are entirely those of the author and do not 
reflect the position of any other individual, institution, company or organization.

*• Attorney, International Business Machines Corporation; B.A.. William & Mary 1973; J.D., Uni
versity of California Hastings College of the Law 1976; LL.M., University of Exeter 1981.

1. See Remarks of the Lord Chancellor, Lord Hailsham of St. Marlebone, delivered in the 1977 
Richard O’Sullivan lecture:

[TJhe demand . . . has been increasing over recent years . . . for a Bill of Rights on the lines 
of what the Americans are wont to call their own Bill of Rights, which is not in fact anything 
of the kind, but the name they give to the first few amendments to their constitution .... 
Our own history is littered with such documents, often rhetorical and exposulatory in charac
ter, from Magna Carta until the Act of Settlement, when they suddenly ceased, never until 
recently to reappear in the British Isles, though they came to the surface again at the time of 
the Declaration of Independence in America and . . in the early days after the first formula
tion of the American Constitution .... So long as government was viewed . . . as a perma
nent state of tension between the executive authority of the state, and the unrepresented 
people, such declarations of principle [were] of extreme value because they set limits, conven
tional or legal, to the power of governments to order other people’s lives. This phase [and the 
need for such declarations] came to an end for us after ... the victory of Parliament estab
lished by [the Glorious Revolution, and] the debate then took the form of agitation for reform 
of the franchise. But since then it has come to be realized that Parliament itself can be made 
an instrument of tyranny .... [I]t has . . . come to be realized that individuals and minori-

1229
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in Great Britain are not new, the debate has gathered momentum since the late 
1960’s* 2 and especially since the publication of Lord Justice Scarman’s 1974 
Hamlyn lecture, English Law, the New Dimensions.3 This is but one result of 
the larger effort being made to adapt the British constitution4 to pressures such 
as those created by the demise of the House of Lords as an effective check on 
the power of the House of Commons,5 the desire for fundamental election re
form,6 the devolution movement,7 and the changes brought about by the 

ties . . . can have rights against majorities, and the majorities, particularly when influenced by 
populist leaders and demagogues of the left or right, can ride roughshod over them. This is 
what led to the amendments to the orignial constitution of the United States, and this, too, is 
what has led to the renewed demand in this island for some protection to be afforded to 
individuals and minorities against what is seen to be the intrusive character of the democratic 
process [and] above all, the overweaning powers of the central bureaucracy and legislature.

Reprinted in H. L. Select Committee on a Bill of Rights, Minutes of Evidence, H. L. Paper 
No. 81, Sess. 1977-78, at 11 [hereinafter Evidence],

2. Various proposals for increasing the protection of individual rights have been introduced and 
debated in both houses of Parliament. See, e.g., Personal Liberty, Debate, 908 Parl. Deb., H.C. (5th 
ser.) 769 (1976); Bill of Rights (Northern Ireland) Bill, 2d Reading Debate, 369 Parl. Deb., H.L. (5th 
ser.) 818 (1976); Bill of Rights, Ten minute rule Bill, 895 Parl. Deb., H.C. (5th ser.) 1270 (1975); Royal 
Commission on a Bill of Rights, Debate, id. at 32; Civil Liberties, Debate, 882 Parl. Deb., H.C. (5th 
ser.) 1060 (1974); Northern Ireland Bill of Rights, 2d Reading Debate, 332 Parl. Deb., H.L. (5th ser.) 
531 (1972); Northern Ireland Bill of Rights, 2d Reading Debate. 320 Parl. Deb.. H.L. (5th ser.) 538 
(1971); Northern Ireland Bill of Rights, Ten minute rule Bill. 817 Parl. Deb . H.C. (5th ser.) 384 (1971); 
Protection of Human Rights Bill, 2d Reading Debate. 814 Parl. Deb., H.C. (5th ser.) 1854 (1971); Bill of 
Rights, 2d Reading Debate, 313 Parl. Deb., H.L. (5th ser.) 243 (1970); Bill of Rights (No. 2) Bill, Ten 
minute rule Bill, 787 Parl. Deb., H.C. (5th ser.) 1519 (1969); Human Rights, the State and the Individ
ual, Debate, 302 Parl. Deb.. H.L. (5th ser.) 1026 (1969); Bill of Rights, Ten minute rule Bill, 782 Parl. 
Deb., H.C. (5th ser.) 474 (1969); Liberties of the Subject, Debate, 755 Parl. Deb., H.C. (5th ser.) 808 
(1967). See infra notes 118-74 and accompanying text.

3. L. Scarman, English Law: The New Dimension (1974).
4. The constitutional principles of the British legal system are not collected in a single written docu

ment. A noted British constitutional scholar, O. Hood Phillips, has defined the British constitution as 
“the system of laws (statutes and probably judicial precedents), customs and often also conventions that 
regulate the structure of the State and the functions of its working parts.” O. Hood Phillips, Reform 
of the Constitution 1 (1970) (parentheses in original). Phillips includes among the sources of the 
British constitution the Magna Carta, the Bill of Rights of 1689, the Act of Settlement of 1700, the Acts 
of Union with Scotland and Ireland, various statutes regulating the parliamentary franchise, and com
mon law custom and precedents. Id. at 5-10.

5. This was largely the result of the Parliament Acts, 1911, 1 & 2 Geo. 5, ch. 13 and 1949, 12, 13 & 15 
Geo. 6, ch. 103, although the origin of the struggle between the two houses stretches back into the 
nineteenth century.

Parliament is composed of the House of Lords, The House of Commons, and the monarch. E. Wade 
& G. Phillips, Constitutional and Administrative Law 136 (9th ed. 1977). Ordinarily, in order to 
become a law, a Bill must be approved by all three component powers of Parliament. See id. at 177. 
The Parliament Acts of 1911 and 1949, however, provided that a bill could be submitted to the mon
arch for royal assent after passing only the House of Commons under two circumstances: the bill is a 
public bill, other than a taxation bill, and has not been passed by the Lords in two successive sessions; 
and the bill is a taxation bill and has not been passed by the Lords within one month after passing the 
House of Commons. Id. at 182.

6. The British electoral system has been characterized as “first past the post,” because whoever re
ceives the most votes wins the election. E. Wade & G. Phillips, supra note 5, at 157. If there are more 
than two candidates, the successful candidate may win by receiving less than an absolute majority of 
votes. Id. For instance, sixty percent of the winners in the October. 1974 election did not receive an 
absolute majority of votes. Id. n.l. The “first past the post” system of election to Parliament is of 
particular concern to some writers, as it prompts the feeling that “the British Constitution is at the 
mercy of a small, temporary party majority in the House of Commons.” O. Hood Phillips, supra note 
4, at 144.

7. The minority Callaghan government’s acts for devolving central governmental power to regional 
assemblies in Scotland and Wales failed to obtain approval by the stipulated 40% of electors entitled to 
vote in the March 1. 1979 referendum and consequently were repealed the following June. Although 
Mrs. Thatcher’s government is committed to convening all party talks, the resurrection of the devolu
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United Kingdom’s international obligations.8 These pressures have led some 
commentators to go so far as to call for an entirely new constitutional settle
ment for Great Britain, including a written constitution.9 Such a radical 
change in the structure and traditions of the British Government is highly un
likely.10 11 The introduction of a Bill of Rights in some form, while not so un
likely, would also have far-reaching impact upon British constitutional 
doctrines and structure."

tion issue at this time appears to be dependent upon the nationalist parties regaining their seats and 
influence in Parliament. See Whatever Happened to the British Constitution?, The Economist, Dec. 1. 
1979, at 23.

8. For example, the United Kingdom’s membership in the European Economic Community has 
increased the interpretive role of the judiciary and consequently diminished Parliamentary Sovereignty, 
at least with respect to matters covered by community legislation or regulations with direct effect. See 
infra notes 308-36 and accompanying text.

9. See, e.g., 0. Hood Phillips, supra note 4, at 156 (advocating establishing new constitution by 
popular referendum or specially convened constitutional assembly that would limit powers of Parlia
ment); L. Scarman, supra note 3, at 81-82 (discussing proposals for constitutional reform).

10. A working group, composed of representatives from Parliament and various departments of the 
British executive, appointed to consider legislation on human rights concluded.

Such a restructuring of constitutional arrangements and legal power could not be brought 
about easily or quickly. It would probably require a broad national concensus about the 
nature of the changes needed in our constitutional system; it would seem also to call for some 
new method of establishing and ratifying the innovations. It is possible that such a new 
method might be found. But there are major obstacles to be overcome: the change would 
have to be accepted and passed into law by Parliament; the judges would have to accept a role 
of testing the validity of Acts of Parliament instead of merely applying them; the support of 
the community as a whole for the shift of power from Parliament to the courts has to be 
assumed.

Report of a Working Group of Certain Government Departments Concerning Legisla
tion on Human Rights, with Particular Reference to the European Convention: A Dis
cussion Document (June 27, 1977), reprinted in Evidence, supra note 1, at 34 [hereinafter 
Discussion Document],

11. See infra notes 177-266, 338-425 and accompanying text.
12. G. Marshall, Constitutional Theory 1-2 (1971).
13. This includes a discussion of the unique role that the European Convention on Human Rights 

plays as a catalyst in this debate. See infra notes 68-117 and accompanying text.

During the course of the debate on this issue, both proponents and oppo
nents of a Bill of Rights have looked to the American experience of the past 
two centuries. Although the aims of the government in Britain and the United 
States are similar in principle and have a common heritage to a point, the 
organization of the government in each is characteristically different reflecting 
competing approaches. The British concentration of powers features “a theory 
of legislative sovereignty with its ideological roots in Hobbes” and the Ameri
can separation of powers features “a doctrine of equal and semi-autonomous 
authorities, in part derived from the Lockean philosophy of restricted govern
mental power and natural law.”12 These contrasting theories produced differ
ent roles for the judiciary as well as different methods of protecting individual 
rights and liberties. Consequently, if reference is to be made to the American 
example in considering the proposals for an English Bill of Rights, then it 
would be prudent to examine these different roles and methods more closely.

After contrasting the pressures that resulted in the call for a Bill of Rights in 
the United Kingdom with the circumstances that led to adoption of the United 
States Bill of Rights in the eighteenth century, this article will describe Parlia
ment’s efforts to respond to these pressures with legislation.13 The effect this 
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proposed legislation would have upon traditional British constitutional doc
trines will then be considered. Particular attention is focused upon the doctrine 
of Parliamentary Sovereignty, the fundamental legal theory that controls the 
scope of “judicial review” of legislation exercised by the British courts. It is in 
the analysis of the subtle impact upon these established notions of Parliamen
tary Sovereignty and judicial review that the potential effect of a written Bill of 
Rights is seen at its most striking and comparison with the American historical 
experience is most instructive. The American experience is seen to serve not as 
a model for reform of the British system, but rather as an example of the flex
ibility over time of the common principles that underlie the Anglo-American 
system of law. It is this inherent flexibility, it is concluded, that would permit 
the enactment of an English Bill of Rights in the face of apparently unaccom
modating legal theory, not by direct assault, but rather by tacit and subtle al
teration of the constitutional structure in the traditional British fashion.

I. The Call for a Bill of Rights: The Role of Great Britain’s 
Historical Development

The starting point for the inquiry into the need for an English Bill of Rights 
must first be an understanding of the system developed for the protection of 
civil liberties in the United Kingdom. Great Britain has a long and ancient 
record of contributions to this area beginning with Magna Carta in 1215.14 The 
promises made in Magna Carta by John at Runnymede were written in the 
pious legal style common to the period of a unilateral grant by the grace of the 
sovereign. However, while “[i]n form [Magna Carta was] a Charter, a free 
grant by the king, in reality [it was] a code of reforming law passed by the 
whole body of bishops and barons and thrust upon a reluctant king” by force 
of arms.15 Its significance today lies not so much in its specific provisions,16 but 
rather in that “[i]n the Magna Carta is to be found the germ of the root princi
ple that there are fundamental rights above the State, which the State—other
wise sovereign power that it is—may not infringe.”17

14. C. Stephenson & F. Marcham, Sources of English Constitutional History 115-26 
(1937).

15. F.W. Maitland, The Constitutional History of England 67 (1908). Thus, Magna Carta 
was issued under very different circumstances than Henry I’s Coronation Charter in 1100, which was a 
unilateral act by the sovereign ruler to gain the support of his people. Id. at 9. Consequently, even 
though Magna Carta is traditionally regarded as the direct descendent of the Coronation Charter, it has 
far broader implications than the earlier document. See 1 B. Schwartz, The Bill of Rights: A 
Documentary History 4-7 (1971).

16. However, the broad wording of Chapter 12, which states, “scutage or aid shall be levied in our 
kingdom only by the common counsel of our kingdom,” and Chapter 39, which states, “no free man 
shall be captured or imprisoned . . . except by the lawful judgement of his peers and by the law of the 
land,” has been of significance. Subsequent generations have construed these provisions as more than 
mere declarations of feudal rights and obligations. Chapter 12 has been construed as an admission of 
the right of the nation to ordain taxation, and Chapter 39 has been interpreted as a guarantee of trial by 
jury—and a procedural guarantee akin to the notion of due process of law contained in the United 
Stales Bill of Rights. See 1 B. Schwartz, supra note 15, at 6-7. For an account of the decline and 
repeal of Magna Carta, see generally A. Pallister, Magna Carta: The Heritage of Liberty 
(1971).

17. 1 B. Schwartz, supra note 15, at 4. However, the modem notion of sovereignty implicit in this 
statement would have “run counter to the deepest convictions of the Middle Ages," F.W. Maitland, 
supra note 15, at 101-02, and actually reflects the later theories of Austin, Hobbes, and Bentham, rather 
than the contemporary thirteenth century view. See id.
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The second great statement of the fundamental rights of Englishmen came 
during the Reign of Charles I with the Petition of Right18 in 1627, although the 
dispute that prompted the Petition started much earlier. Since Bracton’s time 
and Magna Carta, the authority of the state had been based upon the rule of 
law: the notion that the law bound all members of the state whether ruler or 
subject. This was an outgrowth of the medieval theory that fundamental law 
of some kind—either of God or man— ruled the world and “was an idea 
which came naturally to the judges of courts who were born in an atmosphere 
of ideas which conceived of the law as declared by the court, not by the king or 
lord whose court it was.”19 The growth of Parliament’s financial and legislative 
powers in the fourteenth and fifteenth centuries altered the theory to the extent 
that while “the law” enunciated by the courts was still regarded as supreme, it 
became subject to alteration by Parliament.20

18. 16 Car. 1, ch. 10 (1627).
19. 2 W. Holdsworth, A History of English Law 253-54 (1945).
20. See id. at 440-46.
21. bid. at 11-12.
22. F.W. Maitland, supra note 15, at 307.
23. Darnel’s Case (The Five Knights Case), 3 St. Tr. 1 (1627), cited in F.W. Maitland, supra note 

15, at 307, 313, and E. Wade & G. Phillips, supra note 5, at 233.
24. 5 W. Holdsworth, supra note 19, at 450.
25. See id. at 440.
26. F.W. Maitland, supra note 15, al 100-01.
27. 5 W. Holdsworth, supra note 19, at 453.
28. See F.W. Maitland, supra note 15, at 307, 313, 327. Many of the provisions of the Petition are 

significant, nonetheless, such as those asserting the need for parliamentary consent in taxation and in 
altering the right of habeas corpus. Id. at 313.

During the Stuart period, however, James I expanded a competing theory of 
divine right that enabled the king to override the law by virtue of his “preroga
tive.”21 Charles I, upon his ascension to the throne in 1625, pushed this theory 
of absolute prerogative to the extreme. Having been unsuccessful in obtaining 
desired revenue from customs duties imposed by earlier Parliaments, Charles 
resorted to a “forced loan.”22 Those who refused to pay were imprisoned and 
denied release by habeas corpus,23 and judges who refused to enforce the loan 
were dismissed.24 In responding to these and other grievances, Parliament, led 
by Sir Edward Coke, who had earlier been dismissed from his position as 
Chief Justice of King’s Bench because of his opposition to royal attempts to 
place the power of the Crown above the law,25 drew upon the principles of the 
common law. As Bracton had reasoned in earlier times, the king was bound to 
obey the law, and his punishment was left to God or the sovereign’s conscience 
if he broke or disregarded the law. The only remedy in such a position was to 
petition the king for redress.26 Thus, Parliament sought relief from Charles’ 
excesses with the Petition of Right, which condemned forced loans, arbitrary 
imprisonment, compulsory billeting of troops, and the issue of commissions of 
martial law. King Charles I, still in need of revenues and faced with opposi
tion from both houses of Parliament, as well as the common lawyers, assented 
to the Petition.27

As with Magna Carta, the importance of this document lies not with its spe
cific provisions,28 but rather with its declaration of the supremacy of the rule of 
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law, made without “any saving of prerogative right or sovereign power.”29 
Lord Coke’s opposition to the Stuart kings, interestingly, was very much in the 
mind of the American colonists at the Stamp Act Congress nearly 140 years 
later when they sought to oppose revenue acts, by which Parliament restricted 
their rights as Englishmen, with the 1765 Declaration of Rights and 
Grievances.30

29. 5 W. Holdsworth, supra note 19, at 454.
30. I B. Schwartz, supra note 15, at 195-98.
31. The revolution was actually a bloodless Dutch invasion welcomed by English Protestants seeking 

to oust the Catholic James II. See A. Fraiser, Kings and Queens of England 249 (1978).
32. 1 W. & M. 2, ch. 2 (1689).
33. 1 B. Schwartz, supra note 15, at 40.
34. C. Lovell, English Constitutional and Legal History 393 (1962). All of this was patently 

illegal. Traditionally. Parliament was an agent of the Crown and had to be summoned in the sover
eign's name. William was Dutch and without authority in England. Thus, because William was with
out authority to convene Parliament. Parliament was without authority to declare the throne vacant, or 
to offer it to William and Mary. Id.

35. William and Mary were without authority, however, to “assent” to the transformation of the 
Convention Parliament into a true Parliament due to the want of a proper writ of summons. Id. at 393- 
95.

36. 12 & 13 Will. 3, ch. 2 (1700). This Act established the Hanoverian succession to the throne to 
take place upon the death of Queen Anne in 1714. See \. Fraiser, supra note 31, at 256-62.

37. C. Lovell, supra note 34. at 395. This change in status can be seen in the new coronation oath 
that bound the sovereign to govern according to the acts of Parliament. See F.W. Maitland, supra 
note 15. at 285-88.

38. R. Rutland, The Birth of the Bill of Rights 1776-1791, at 9 (1955). Rutland points out at 
least one scholar who asserts that the right to bear arms and the right to petition were the only "individ
ual rights” in the English Bill. Id., citing G. Jellinek, The Declaration of the Rights of Man 
and of Citizens 49 (M. Farrand trans. 1901).

The Glorious Revolution31 produced the third great charter of English Lib
erty, the Bill of Rights of 16 89.32 When James II fled the kingdom, he dis
solved Parliament in July, 1688. Thus, he left England with neither a monarch 
nor a Parliament.33 Prominent Whig and Tory leaders advised William of Or
ange to call a Convention Parliament, which promptly decided that James II 
had abdicated and offered the vacant throne to William and Mary jointly.34 
This offer, however, was subject to conditions set forth in the Declaration of 
Right. When the Declaration received William and Mary’s joint royal assent 
following the legitimization of the Convention Parliament, it became known as 
the Bill of Rights.35

The Bill of Rights was significant in several respects. The events of 1688-89, 
together with the Act of Settlement of 1700,36 finally destroyed the Stuart’s 
theory of divine right and created in its place a constitutionally limited monar
chy.37 The Bill of Rights was aimed at eliminating the means by which the last 
two Stuart kings had sought to control Parliament, the prerogative and the 
dispensing power. After eliminating this threat, and thus reinforcing the 
supremacy of the common and statutory law, the Bill went on to restate certain 
fundamental principles of English liberty as they were then conceived. These 
included among others, the right to free elections and debate in Parliament, the 
levying of taxes only with the consent of Parliament, the right to petition, the 
right [of Protestants] to bear arms, and freedom from the exaction of excessive 
bail, fines, and punishments.38

As a statement of the limitations of government and the corresponding 
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rights of its citizens, the Bill of Rights of 1689 is a direct ancestor of several 
provisions in the Constitution of the United States.39 Additionally, the recog
nition of certain basic and inviolable rights implicit in the 1689 Bill presaged 
not only the American Declaration of Independence (1776) and the French 
Declaration of the Rights of Man (1789), but also the United Nations Univer
sal Declaration of Human Rights (1948) and the European Convention for the 
Protection of Human Rights and Fundamental Freedoms (1950).

39. In particular, see U.S. Const, art. 1, § 6 (freedom of debate and privilege from civil arrest); U.S. 
Const, amend. I, (right to petition); U.S. Const, amend. 11, (right to bear arms); and U.S. Const. 
amend. VIII, (bail, fines, cruel and unusual punishment), which follows the 1689 Bill of Rights 
verbatim.

40. See supra note 1.
41. P. Dalton & R. Dexter, Constitutional Law 209 (1976). The authors assert that the tradi

tional British view was “exemplified by Dicey who believed that the habeas corpus acts were worth ’a 
hundred constitutional articles guaranteeing individual liberty.’ ” Id. at 210.

42. 0. Hood Phillips, supra note 4, at 120.
43. D. Yardley, Introduction to British Constitutional Law 87 (Sth ed. 1978). See Entick v. 

Carrington, 95 Eng. Rep. 807, 817 (1765) (Lord Camden) (Secretary of State has no power to issue 
general warrants for the arrest and search of those publishing seditious papers, absent "justification that 
some positive law empowered or excused him”).

44. Ubi jus, ibi remedium (where there is a right, there is a remedy). See also Ashby v. White. 92 
Eno. Rep. 126, 138 (1703) (man who has right to elect members of Parliament may maintain action for 
refusal to admit his vote even though his right to vote was never determined in Parliament); R. Sharpe, 
The Law of Habeas Corpus (1976) (discussing evolution of habeas corpus). Certain limited immuni
ties, such as those for the judiciary and diplomats, and privileges, such as those for Parliament and the 
Crown, have continued, however, and are capable of vitiating a "remedy." P. Dalton & R. Dexter. 
supra note 41, at 212.

After this Parliamentary victory secured the rule of law, the need for such 
broad declarations ceased.40 Once English liberty was assured protection from 
illegal action by the Crown with the bulwark of Parliament, English rights and 
freedoms were governed not by general declarations and warranties of future 
liberties, but rather by the enforcement of present ones.41 In the ensuing years, 
it remained for the law—the traditional background of common law along 
with the various Parliamentary enactments that were superimposed upon it— 
to determine the nature and extent of English liberties. This process was ac
complished in a largely negative fashion. The common law defined English 
liberty as “the residue of freedom allowed by law, the remnant left over when 
all the restrictions imposed by common law, Acts of Parliament and local by
laws have been subtracted.”42 Thus, every person was free to do as he wished 
unless the law provided otherwise.43 Much of the creative energy of the law 
then turned to the fashioning of effective procedures and remedies to safeguard 
English liberties and freedoms against unjustified infringement.44

This gradual evolution of the law in the United Kingdom created an elabo
rate patchwork system of rights and remedies, rather than the statements of 
general principle found in Magna Carta, the Petition of Right, the 1689 Bill of 
Rights, or in the codified systems of neighboring European countries. As the 
Callaghan government stated in a discussion document in 1976:

The effect of the United Kindom system of law is to provide, 
through the development of the common law and by express statu
tory enactment, a diversity of specific rights with their accompanying 
remedies. Thus, to secure the individual’s right to freedom from un
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lawful or arbitrary detention, our law provides specific and detailed 
remedies such as habeas corpus and the action for false imprison
ment. The rights which have been afforded in this way are for the 
most part negative rights to be protected from interference from 
others, rather than positive rights to behave in a particular way. 
[Moreover,] [t]hose rights which have emerged in the common law 
can always be modified by Parliament. Parliament’s role is all- 
pervasive.45

45. Discussion Document, reprinted in Evidence, supra note 1, at 31.
46. Id.
47. As Lord Wright remarked in Liversidge v. Anderson, 1942 A.C. 206, the greatest “safeguard of 

British Liberty is in the good sense of the people and in the system of representative and responsible 
government which has been evolved." Id. at 261 (emphasis added).

48. See generally A.V. Dicey, The Law of the Constitution, pts. 1 and II (10th ed. 1959).
49. Id. at 39-40.
50. 1. Jennings, Approach to Self Government 20 (1963).

The report went on to allude to the twentieth century development of adminis
trative and quasi-judicial bodies:

The legal remedies provided for interference with the citizen’s 
rights have in recent times been overlaid by procedures which are 
designed to afford not so much remedies in the strict sense of the term 
as facilities for obtaining independent and impartial scrutiny of ac
tion by public bodies about which an individual believes he has cause 
for complaint, even though the action may have been within the 
body’s legal powers. For example, the actions of central Government 
Departments are open to scrutiny by the Parliamentary Commis
sioner for Administration; those of local authorities by the Local 
Commissioners for Administration; and complaints about the admin
istration of the National Health Service are investigated by the 
Health Service Commissioners.

Thus, Parliament—omnicompetent and representative of the peo
ple—has been at the centre of our arrangements for redressing griev
ances, by making specific changes in the law and calling the 
responsible authorities to account.46

Parliament’s crucial role in this system cannot be overemphasized.47 It was 
Parliament that fought against untrammeled executive authority with the Peti
tion of Right and the Bill of Rights, it was Parliament that secured the inde
pendence of the judiciary, and it was [and is] Parliament that provided the 
legal protection and means to secure the rights of Englishmen.48 At the very 
core of this system is the notion of Parliamentary Sovereignty. That is, Parlia
ment under the English Constitution, has “the right to make or unmake any 
law whatever; and further ... no person or body is recognized ... as having 
a right to override or set aside the legislation of Parliament.”49

The traditional British preference for this approach to the protection of civil 
liberties was neatly summarized in Sir Ivor Jenning’s comment that “in Britain 
we have no Bill of Rights; we merely have liberty according to law, and we 
think—truly I believe—that we do the job better than any country which has a 
Bill of Rights or a Declaration of Rights of Man.”50
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In spite of Parliament’s historic role in securing individual rights,51 there is 
increasing concern that the threat to liberty now comes not from illegal action 
but rather from “legal” interference by Parliament itself as well as the admin
istrative bodies that Parliament has created.52 This situation has been exacer
bated by Parliament’s increasing control over the executive as well as the 
legislative functions of government through the doctrine of ministerial respon
sibility, its control over taxation and appropriation acts, and the various con
ventions relating to the formation, membership, and support of the 
government in the United Kingdom. It is this concern, reflecting the growing 
authority and role of government generally in a complex industrial society, 
that has led to calls for a reexamination of the doctrine of unqualified Parlia
mentary Sovereignty, lest it destroy the very freedoms it sought to protect.53

51. An analysis of the sufficiency of legislation promulgated by Parliament for the protection of 
individual liberty is beyond the scope of this article. Such a survey may be found in H. Street, Free
dom, the Individual and the law (4th Ed. 1977).

52. See, e.g., P. Dalton & R. Dexter, supra note 41, at 49-50, 210; D. Owen, Human Rights 1-13 
(1978); Home Secretary on Protection of Human Rights, 1 Hum. Rts. Rev. 189 (1976).

53. P. Dalton & R. Dexter, supra note 41, at 210.
54. Discussion Document, reprinted in Evidence, supra note 1, at 30-31.
55. 1 B. Schwartz, supra note 15, at 49-50. For example, James I's First Charter of Virginia 1606

states, “(A]lso we do declare . . , that all . . . the Persons being our Subjects, which shall dwell and 
inhabit within [the colony] . . shall have and enjoy all Liberties, Franchises, and Immunities ... to
all Intents and Purposes, as if they had been abiding and born within this our Realm of England." Id. 
at 60. Although this accurately reflects the colonists’ views, it is of dubious legal validity and certainly 
did not reflect the view from Westminister. See Swindler, "Rights of Englishmen” Since 1776: Some 
Anglo-American Notes, 124 U. Pa. L. Rev. 1083, 1083-85 (1976).

56. The First Charter of Virginia actually provided that a Royal Council of thirteen members would 
govern the colony from London, and local government in the colony itself was to be provided by a 
Colonial Council appointed by the Royal Council. This system soon proved ineffective and was re
placed by the Ordinances for Virginia of 1618, which created the first American representative body, 
the Virginia House of Burgesses. The House of Burgesses served as a model for similar assemblies in 
the other colonies. 1 B. Schwartz, supra note 15, at 54.

57. Id. at 50-52.
58. The corpus of these colonial enactments is actually far more comprehensive in providing for the 

Even so, it should be remembered that this internal pressure for reform is 
part of the ongoing evolutionary process of the law in the United Kingdom, 
which, “unlike [its] European neighbors and many Commonwealth countries, 
[does] not owe [its] present system of government either to a revolution or to a 
struggle for independence.”54 The spirit of accommodation and sense of tradi
tion that underlie this process present very different circumstances from those 
that surrounded, for example, the formulation of the U.S. Bill of Rights.

In America, when the English settlers arrived they brought “all of the . . . 
great privileges of Englishmen on their backs,” essentially through the medium 
of the colonial charters,55 and quickly instituted some form of representative 
government through legislative assemblies.56 The grant of property, powers, 
and immunities by a charter was a common device in the colonial period and 
had a profound effect on American constitutional tradition. Although, in a 
strictly legal sense, the colonial charters were a matter of privilege and grace 
subject to modification or revocation at the whim of the grantor, the colonists 
viewed them as fundamental statements of their rights and liberties and were 
quick to defend these rights against infringement by the Royal Governors or 
the government in London.57 Further, the colonists frequently resorted to the 
charter device to formulate their own statements of fundamental rights and 
principles in addition to the royal grants.58 It was the Crown and Parliament’s 
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assertion of the power to alter or repeal these “fundamental” statements that 
underlay much of the tension that led to the revolution. As Governor Bernard 
of Massachusetts wrote in 1765, “In Britain the American governments are 
considered as Corporations empowered to make by-laws, existing only during 
the Pleasure of Parliament [whereas] . . . [i]n America they claim ... to be 
perfect States, no [sic] otherwise dependent upon Great Britain than by having 
the same King.”59

protection of individual liberty than the English documents mentioned earlier. By the end of the colo
nial period, many of the guarantees of the subsequent United States Bill of Rights were expressly 
safeguarded in the various colonial instruments. See, e.g., Rhode Island Charter, 1663 (free exercise of 
religion); Massachusetts Body of Liberties, 1641 (freedom of speech and petition, protection against 
double jeopardy, protection against deprivation of property without just compensation, right to bail, 
protection against cruel and unusual punishments, right to trial by jury); New York Charter of 
Libertyes and Priviledges, 1683 (right to a grand jury indictment, right not to have soliders quartered in 
private homes); West New Jersey Concessions, 1677 (right to public trial); Pennsylvania Charter of 
Privileges, 1701 (right to counsel, right to present witnesses); Maryland Act for the Liberties of the 
People, 1639 (right to due process), reprinted in 1 B. Schwartz, supra note 15. Except for the Penn
sylvania Charter, all of these instruments antedate the English Bill of Rights of 1689. 1 B. Schwartz, 
supra note 15, at 179-80.

59. Quoted in 1 B. Schwartz, supra note 15, at 179-80.
60. Id. at 180-81.
61. See R. Rutland, supra note 38, at 78.
62. Interestingly, however. Mason did not even raise the issue until just five days before the Consti

tutional Convention adjourned. Id. at 24. The Constitution itself does guarantee habeas corpus, trial 
by jury in criminal cases, protection against bills of attainder and ex post facto laws, in addition to 
guaranteeing the privileges and immunities of state citizens. Id. at 120-25.

Thus, when it became necessary to replace the colonial governments follow
ing the Declaration of Independence in 1776, the newly independent states had 
readily at hand a tradition of organic instruments upon which to rely in draft
ing their state constitutions. These state constitutions provided not only the 
framework of government but also the means for the protection of fundamen
tal rights, either in the body of the instrument or in a separate Bill of Rights. 
The colonists repeatedly resorted to fundamental law, either that contained in 
the charters or in the British Constitution, during their struggles with the 
Royal Governors. The value of such a higher law, legally and morally beyond 
the reach of those who exercised governmental power, was not to be forgotten 
in the postcolonial period.60

On the national level it was unnecessary to provide protection for funda
mental liberties in the Articles of Confederation because the limited central 
government was not considered competent to act in this area. The state was 
the proper authority to safeguard such rights inasmuch as each state retained 
its sovereignty, freedom, and independence under the Articles and delegated 
only limited specific authority to the central government.61 Although this same 
reasoning was applied to the United States Constitution when it was proposed 
in 1787, the greatly increased power of the central government led George 
Mason, Thomas Jefferson and James Madison, among others, to demand addi
tional protections. “No Bill of Rights” became the rallying cry of the anti
federalists.62 As Chief Justice John Marshall wrote nearly half a century after 
the adoption of the U.S. Constitution:

Serious fears were extensively entertained, that those powers which 
the patriot statesmen . . . deemed essential to union, and to the at
tainment of those invaluable objects for which union was sought, 
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might be exercised in a manner dangerous to liberty. In almost every 
[state ratifying] convention by which the constitution was adopted, 
amendments to guard against the abuse of power were 
recommended.63

63. Barron v. Mayor of Baltimore, 32 U.S 243, 249 (1833).
64. 2 B. Schwartz, supra note 15, at 983.
65. 1 Annals of Cong. 433-36 (1789). Twelve proposed amendments were adopted by Congress, 

ten of which were ratified by the states and form the United States Bill of Rights. The two that were 
not ratified dealt with the ratio of the population to representatives in Congress and with the compensa
tion of members of Congress. See H. Ames, The Proposed Amendments to the Constitution 184- 
85 (1896).

66. G. Wood, The Creation of the American Republic 1776-1787, at 125 (1969).
67. See supra note 10.
68. U.N. Charter art. 1.
69. G.A. Res. 217A, U.N. Doc. A/810. at 71-77 (1948).
70. G.A. Res. 2200, 21 U.N. GAOR Supp. (No. 16) at 49-52, U.N. Doc. A/6316 (1966).
71. G.A. Res. 2200, 21 U.N. GAOR Supp. (No. 16) at 52-58, U.N. Doc. A/6316 (1966).
72. Nov. 4, 1950, 213 U.N.T.S. 221 (No. 1-2889, effective Sept. 3, 1953) [hereinafter European 

Convention).
73. 73 Dep’t St. Bull. 323 (1975); U.S. Dept, of State Pub. No. 8826 (1975). The Helsinki Act 

was primarily a declaration of principles guiding relations between states, but also included some 
human rights provisions, including an undertaking to encourage “the effective exercise of civil, polit

In fact, the states recommended over 100 different substantive provisions.64 
However, the proposals ultimately incorporated into the U.S. Bill of Rights 
were based upon James Madison’s draft, submitted to the new Congress on 
June 8, 1789.65

Clearly this process, which involved not only a revolutionary break with the 
mother country in 1776 but also a conscious ideological break with the form of 
the first national government a little over a decade later, is very different from 
the evolutionary struggle in Great Britain today. Thomas Paine wrote in 1776 
that “the answer to the . . . question, can America be happy under a govern
ment of her own, is short and simple ... as happy as she pleases; she hath a 
blank sheet to write upon.”66 Britain does not have, nor want, a “blank sheet.” 
There is little desire to start over with a completely new constitutional settle
ment.67 Rather the problem is to integrate several centuries of tradition, his
tory, and practice in a highly complex legal and social system, with the current 
pressures for reform in the area of human rights.

II. The Call for a Bill of Rights: The Role of the European 
Convention on Human Rights

The accommodation of this internal pressure in the United Kingdom is 
complicated by the growth of the international human rights movement, which 
has added impetus to the call for reform by providing an external standard of 
sorts to compare with the national system for the protection of individual lib
erty. Various international documents concluded since 1945 have stressed the 
importance of human rights. These include the United Nations Charter,68 the 
Universal Declaration of Human Rights,69 the International Covenant on Eco
nomic, Social and Cultural Rights,70 the International Covenant on Civil and 
Political Rights,71 the European Convention for the Protection of Human 
Rights and Fundamental Liberties,72 and the Final Act of the European Con
ference on Security and Cooperation in Europe.73 Of these, the European Con
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vention has created the most effective international system for the protection of 
human rights and thus provides the most persistent external pressure for the 
adoption of an English Bill of Rights.74

ical, economic, social, cultural, and other rights and freedoms.” The obligations of the act were reaf
firmed at the Belgrade Conference in 1977-1978 and at a further follow-up meeting in Madrid in 1980. 
See Comment, The Human Rights Phenomenon, 42 Alb. L. Rev. 663, 698-99 (1978) (Helsinki Act one 
example of improvement in protection of human rights by consensus of countries).

74. The United Nations documents, particularly the International Covenant on Civil and Political 
Rights, overlap to a considerable extent with the European Convention. All these instruments seek to 
impose an obligation under international law upon the contracting states to ensure that their domestic 
law is compatible with the rights conferred by the respective document. Although the United Kingdom 
has recognized the competence of the United Nations Human Rights Committee, pursuant to article 41 
of the Covenant, to receive and consider communications from other states alleging the United King
dom’s failure to fulfill these obligations, it has not ratified the Optional Protocol, which would permit 
individuals to approach the Human Rights Committee. Because there is an individual right of petition 
under the European Convention, the United Nations Protocol was not ratified in order to avoid a 
“confused situation in which two overlapping but differently formulated sets of rights had equal force 
... in law, perhaps with different procedures for enforcing them.” See Discussion Document, re
printed in Evidence, supra note 1, at 46. Accordingly, the European Convention has come to 
predominate by virtue of its enforcement mechanism predating the procedures established by the 
United Nations documents.

75. E. Wade & G. Phillips, supra note 5, at 534. The Council of Europe was created in 1949 to 
uphold the principles of parliamentary democracy and to provide a framework for member govern
ments to discuss common political and economic problems. The member states are Austria, Belgium, 
Cyprus, Denmark, France, Federal Republic of Germany, Greece. Iceland. Ireland, Italy, Luxem
bourg, Malta, Netherlands, Norway, Portugal, Spain, Sweden, Switzerland, Turkey and the United 
Kingdom. H.M.S.O., Human Rights in the United Kingdom 46 n.2 (1978).

76. For a discussion of the legislative history of the Convention, see R. Beddard, Human Rights 
and Europe 14-29 (1976). Economic and social rights are more properly the concern of the European 
Social Charter and the European Code of Social Security. Id. at 47.

77. As adopted, the European Convention seeks to protect the right to life (art. 2), freedom from 
torture or inhuman punishment (art. 3), freedom from slavery or forced labor (art. 4), the right to 
liberty and security of the person (art. 5), the right to a fair trial by an impartial tribunal, including the 
presumption of innocence and right to counsel (art. 6), the prohibition of retroactive criminal laws (art. 
7), respect for an individual’s private and family life, home, and correspondence (art. 8), freedom of 
thought, conscience, and religion (art. 9), freedom of expression (art. 10), freedom of association, in
cluding the right to form unions (art. 11), the right to marry and form a family (art. 12), and the 
freedom from discrimination in enjoyment of Convention rights and freedoms (art. 14). The First 
Protocol to the Convention, which came into force in 1954, extended the scope of these protections to 
include the right to peaceful enjoyment of possessions (Protocol art. 1) and the right to free elections by 
secret ballot (Protocol art. 3). The First Protocol (art. 2) also provides for the right of parents to ensure 
the education of their children in accordance with their convictions. However, this principle has been 
accepted in the United Kingdom only to the extent that it is compatible with the “provision of efficient 
instruction and training [of pupils] and the avoidance of unreasonable public expenditure” mandated 
by the Education Act, 1944, 7 & 8 Geo. 6, ch. 31, § 76. The Fourth Protocol guarantees freedom of 
movement within a State and freedom to leave any State, as well as prohibiting the expulsion or exclu
sion of a State’s own nationals. This protocol came into force in 1968 and has been ratified by eleven 
member countries, but not the United Kingdom. Great Britain has signed but not ratified this provi
sion because of a possible conflict with domestic policies for immigration control and the power to 
make exclusion orders pursuant to the Prevention of Terrorism (Temporary Provisions) Act, 1976, ch. 

The European Convention was adopted in 1950, and came into force in 
1953, as a direct result of the postwar movement for cooperation in Western 
Europe.75 It was largely inspired by the Universal Declaration of Human 
Rights and, as a treaty, derives its authority from the consent of the signatory 
states. The Convention is not as broad as the Universal Declaration, however, 
confining itself primarily to the traditional rights and liberties recognized in 
liberal democracies and avoiding the debate over social and economic rights.76 
Although many of the rights and guarantees77 contain exceptions or limita
tions, and despite the member states’ express ability to derogate from their 
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obligations in times of public emergency,78 the European Convention serves as 
a notable compilation of those fundamental rights and liberties that, by com
mon consensus, should be enforceable throughout Western Europe.

8, pt. 2. The remaining three protocols pertain to the competence and constitution of the European 
Commission and European Court of Human Rights. See R. Beddard, supra note 76, at 33.

78. European Convention, supra note 72, art. 15. No derogation is permitted from article 2 (right to 
life) except during war, or from article 3 (freedom from torture), article 4 (slavery) or article 7 (retroac
tive criminal laws). Id. art. 15.1. However, both articles 2 and 7 contain exceptions within the scope of 
their grant.

79. This is true only if the member state has declared itself amenable to such a procedure under 
article 25.

80. European Convention, supra note 72, art. 24. Most cases are brought by individual petition. 
Between 1955 and 1978, for example, 8448 individual petitions were lodged with the Commission com
pared with 13 inter-state applications. 1978 Y.B. Eur. Conv. on Human Rights 248.

81. European Convention, supra note 72, art. 26.
82. Of the 8448 petitions filed through 1978, only 190 were deemed admissible. 1978 Y.B. Eur. 

Conv. on Human Rights 248.
83. European Convention, supra note 72, art. 28. See also E. Wade & G. Phillips, supra note 5, at 

537.
84. European Convention, supra note 72, art. 48. The state must have accepted or consented to the 

Court’s jurisdiction. Id. art. 48.
85. Id. art. 31 & 32.
86. Id. art. 50 (decision of Court shall afford just satisfaction to the injured party). But cf. id. art. 32 

(Committee of Ministers shall decide what effect shall be given to its decisions).
87. For example, there was a delay of nearly five years before a decision was reached in Golder v. 

United Kingdom, 1975 Y.B. Eur. Conv. on Human Rights 290 (Eur. Court on Human Rights).

The convention’s unique enforcement mechanism is its most important con
tribution to this effort, in that it permits individuals the right of petition against 
a member state for an alleged violation of its provisions.79 Yet, at the same 
time, this mechanism is the Convention’s greatest handicap due to the lengthy 
and cumbersome steps that must be taken to obtain a decision.

The European Commission of Human Rights makes the initial inquiry into 
an alleged breach of the Convention brought to its attention either by an indi
vidual petition or by another member state.80 The claim must first be deemed 
admissible, which means, in the case of an individual petition, that all domes
tic remedies have been exhausted and that the petition is not anonymous, a 
previously examined matter, manifestly ill-founded, or an abuse of the right of 
petition.81 Only after deciding the claim is admissible82 does the Commission 
proceed to the facts. If the Commission finds a violation, it then attempts to 
achieve a friendly settlement.83 If this cannot be accomplished, a report is is
sued and either the Commission or the member state involved may refer the 
matter to the European Court of Human Rights for decision.84 It is important 
to note, however, that an individual petitioner has no such right of reference. 
If reference has not been made to the Court within three months of the Com
mission’s findings, a committee of political representatives of the member 
states known as the Committee of Ministers may also render a decision by a 
two-thirds vote.85 A decision by either the Committee of Ministers or the 
Court is final and binding on all parties. Provision is made to ensure the ade
quacy of reparations to the injured parties, if necessary, following a decision 
by either the Court or the Committee of Ministers.86 Obviously this can be a 
lengthy and costly process.87 Furthermore, it points up the fact that the en
forceability of the Convention to a large extent depends upon the member 
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states’ recognition of the individual right of petition and acceptance of the 
compulsory jurisdiction of the Court. In the case of the United Kingdom, 
which ratified the Convention in 1951, these declarations were not made until 
1966.88

Even with these elaborate and lengthy procedures, a large number of cases 
have been brought against the United Kingdom dealing with a wide range of 
issues.89 For example, the Commisssion or Court has considered applications 
involving the refusal to grant entry into the United Kingdom of East African 
Asians holding British passports,90 the refusal of political asylum to a Moroc
can officer who had fled to Gibraltar after taking part in an abortive coup,91 
the use of “birching” for young male offenders in the Isle of Man,92 the intern
ment and interrogation procedures of the security forces in Northern Ireland,93 
a convicted prisoner’s right of access to a lawyer for advice concerning legal 
action against prison authorities,94 the conviction under the Obscene Publica-

88. E. Wade & G. Phillips, supra note 5, at 538. This was as much a result of “complacency as of 
fear of embarrassing litigation.” P. Wallington & J. McBride, Civil Liberties and a Bill of 
Rights 48 (1976).

89. This is partly due to the fact that Great Britain has not incorporated the Convention into its 
domestic law, as many other countries have—either by constitutional means or implementing legisla
tion. Presumably, if the Convention formed part of the domestic law. many cases would be resolved by 
the national courts rather than the international system. See infra notes 99-114 and accompanying text. 
The United Kingdom, together with the Federal Republic of Germany, has consistently had the great
est number of individual petitions registered each year of all member states recognizing the right of 
individual petition. 1978 Y.B. Eur. Conv. on Human Rights 595.

90. Twenty Five Applications v. United Kingdom, 1970 Y.B. Eur. Conv. on Human Rights 928 
(Eur. Comm’n on Human Rights). These were a series of consolidated cases, held admissible in 1970, 
that sought to challenge the Commonwealth Immigrants Act of 1968. Id. The applications alleged 
violations of article 3 (degrading treatment), article 5 (right to security), article 8 (right to family life), 
and article 14 (anti-discrimination provision). Although settlement was impossible, the cases were not 
brought to the Court or Committee of Ministers because of a subsequent change in policy that admitted 
large numbers of Ugandans fleeing Idi Amin’s regime.

91. Amerkrane v. United Kingdom, 1973 Y.B. Eur. Conv. on Human Rights 356 (Eur. Comm’n 
on Human Rights). Amerkane was returned to Morocco, id. at 360, where he was executed. Id. at 366. 
The case was settled upon payment of £37,500 to Amerkane's widow.

92. Tyrer v. United Kingdom, 1978 Y.B. Eur. Conv. on Human Rights 612 (Eur. Court of Human 
Rights). The applicant, a juvenile, was sentenced to "three strokes of the birch” upon his conviction of 
assault occasioning bodily harm, in lieu of fine or imprisonment, pursuant to the Petty Sessions and 
Summary Jurisdiction Act 1927. Id. The Court found this to be a degrading punishment contravening 
article 3. Id. at 614. Judicial corporal punishment was abolished in England and Wales in 1948 and in 
Northern Ireland in 1968. Id. at 612. The United Kingdom asserts that it fulfilled its obligations 
arising from this case by instructing the Man authorities that it deems the law to be contrary to the 
Convention. Interestingly though, when the British government renewed its acceptance of the right of 
individual petition under the Convention, in 1975, the Isle of Man was excluded.

93. Ireland v. United Kingdom, 1978 Y.B. Eur. Conv. on Human Rights 602 (Eur. Court of 
Human Rights). This case involved allegations of inhuman treatment under the internment and deten
tion policy in effect from 1971-1975. Id. The Irish government asserted the collective guarantee em
bodied in article 24, which permits a member state to challenge “any alleged breach” of the 
Convention. Cf. European Convention, supra note 72, art. 25 (permits individual petition only by 
“victim of a violation”). The Court found that the “five practices” of wall standing, hooding, continu
ous noise, deprivation of food, and deprivation of sleep violated the Convention. Id. at 606.

94. Golder v. United Kingdom, 1975 Y.B. Eur. Conv. on Human Rights 290 (Eur. Court of 
Human Rights); Knechtl v. United Kingdom, 1970 Y.B. Eur. Conv. on Human Rights 730 (Eur. 
Comm’n of Human Rights). Both cases involved the denial of a prisoner’s right to correspond with a 
lawyer under prison rules. Knechtl sought a claim for medical malpractice following the amputation of 
his leg. Knechtl, 1970 Y.B. Eur. Conv. on Human Rights at 730-34. Golder sought to file a defama
tion action against a prison guard whose statements were allegely affecting his chances for parole. 
Golder, 1975 Y.B. Eur. Conv. on Human Rights at 291-92. Although Knechtl was settled with a 
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tions Act of 1959 of the publisher of the “Little Red Schoolbook,”* 95 and the 
decision of the House of Lords restricting publication of articles in the Sunday 
Times concerning the thalidomide cases.96

£750 ex gratia payment, the Court in Golder found violations of article 6(1) (access to civil courts) and 
article 8 (respect for correspondence). Id. at 294.

95. Handyside v. United Kingdom, 1976 Y.B. Eur. Conv. on Human Rights 506 (Eur. Court of 
Human Rights). The United Kingdom publisher/translator of this Danish book for schoolchildren had 
his stock seized, forfeited, and destroyed and was fined under the act even though only 13% of the book 
was devoted to sex. Id. The Court and Commission agreed that there was no violation of the article 10 
guarantee of free expression as the authorities’ actions were within the article 10(2) provision for pro
tection of public morals. Id. at 510.

96. Times Newspapers Ltd. v. United Kingdom, 1979 Y.B. Eur. Conv. on Human Rights 402 
(Eur. Court of Human Rights). The manufacturers of thalidomide had many claims pending against 
them when the Sunday Times published an article entitled “Our Thalidomide Children: A Cause for 
National Shame.” Id. at 402. A second article investigating the firm's pre-marketing safety precautions 
was proposed, but enjoined prior to publication. Id. The House of Lords upheld the injunction ruling 
that it would be contempt of court to publish an article when there was a substantial risk either of 
prejudice to the merits, or of using improper pressure upon a litigant exercising his rights. Attorney 
General v. Times Newspapers, Ltd., 1974 A.C. 273, 274. The Court of Human Rights held this to be a 
violation of the article 10 right of free expression. Times Newspapers, 1979 Y.B. Eur. Conv. on 
Human Rights at 408. In an attempt to reconcile the national law with this decision, Parliament is 
now considering a Contempt of Court Bill. See 402 Parl. Deb., H.L. (5th ser.) 535 (1980).

97. Malone v. Metropolitan Police Commissioner [1979] Ch. 344, 358 (no general right of privacy in 
English law). Other provisions of the convention for which, if violated, there are no effective domestic 
remedies are the infliction of degrading treatment or punishment by a public authority (art. 3); the 
deportation of an alien to a country where the deportee will face inhuman treatment or punishment 
(art. 3); the exercise of immigration control in a manner that prevents the spouse or young children of 
someone lawfully resident in this country from living together under one roof (art. 8); the denial of 
access to information by a public authority to journalists because they are not members of a particular 
trade union (arts. 10 and 14); the unjustifiable restraint of the publication of opinions or facts (art. 10); 
the enactment and application of legislation imposing unjustifiable restraints upon the right to form 
trade unions (art. 11); the dismissal of a worker from employment with a public authority for refusing 
to belong to a trade union, notwithstanding that his conscience genuinely prevents him from doing so 
(art. 9); the infringement of an individual's right to respect for his private life, home and correspon
dence (art. 8); the denial of a prisoner’s right to a fair and public hearing before an independent and 
impartial tribunal of the determination of a criminal charge against him (art. 6); the prevention of the 
sending of letters by a prisoner to his Member of Parliament (art. 8); the discrimination on the ground 
of sex, religion, national origin or birth in an area protected by section 1 of the Convention and the 
First Protocol thereto (art. 14); and unjustifiable interference with the right to freedom of peaceful 
assembly (art. 11). See Memorandum of the British Institute of Human Rights, reprinted in 
Evidence, supra note 1, at 117.

98. Discussion Document, reprinted in Evidence, supra note 1, at 36.

To the extent that these cases raise complaints under the Convention against 
the United Kingdom for which there is no effective remedy in the national law, 
they disclose a politically embarrassing gap in the domestic system for the pro
tection of individual rights. Other potential “gaps” may be identified that have 
not yet been the subject of complaints to the European Commission of Human 
Rights. For example there is no general right of privacy under English law to 
match the guarantee of Article 8 of the Convention.97 When the Convention 
was initially ratified it was felt that the law in force in the United Kingdom 
sufficiently conformed to the international obligations that were assumed, and 
this was also the prevailing view when the right of individual petition was 
accepted in 1966 and upon each occasion it has been renewed.98 However, 
these cases disabuse this notion and make it necessary to inquire to what extent 
the Convention, in case of a divergence from the national law, may be relied 
upon in the United Kingdom’s courts.

The conclusion of a treaty in the United Kingdom is a prerogative power of 
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the Crown, which is “internationally omnicompetent in the matter of trea
ties.”99 As a general rule, no treaty is self-executing and a legislative act is 
required for a treaty to take effect in domestic law.100 As stated by Lord Atkin 
in Attorney General for Candada v. Attorney General for Ontario,101 “Within 
the British Empire there is a well established rule that the making of a treaty is 
an executive act, while the performance of its obligations, if they entail the 
alteration of existing domestic law, requires legislative action.”102 As the Euro
pean Convention has not been enacted by Parliament, it does not have the 
effect of law in the United Kingdom.103 Thus, individuals may not directly rely 
upon it before the national courts. British courts may cite the Convention as a 
persuasive, but not binding, source of law104 so long as they use it merely to 
resolve an ambiguity in the statute under consideration.105 However, even this 
limited use may be confined to cases concerned with Parliamentary Acts 
passed since ratification of the Convention, as it is based upon the premise that 
Parliament is aware of the United Kingdom’s international obligations and 
seeks to avoid unnecessary conflict in its legislation. This same reasoning ob
viously does not apply to Acts that antedate the Convention.106 Accordingly, 
in the absence of an overlapping national law concerned with the same subject

99. L. McNair, The Law of Treaties 82 (1961); see also E. Wade & G. Phillips, supra note 5, at 
303 (courts will not impugn Executive’s prerogative power to conclude treaties).

100. There is no constitutional requirement that a treaty be approved by Parliament prior to being 
concluded by the executive. E. Wade & G. Phillips, supra note 5, at 304. However, the treaty instru
ment itself may provide that it will not become effective until legislative approval is obtained, as in the 
Anglo-Portugese Commercial Treaty Act, 1914, 5 & 6 Geo. 5, ch. 1, or that it will lapse if approval is 
not obtained, as in the Anglo-American Liquor Treaty, Jan. 23, 1924, United States-Great Britain, art. 
VI, 43 Stat. 1761, 1763. Such requirements avoid the difficult situation of being unable to carry out an 
internationally binding obligation due to legislative opposition or inaction. As a practical matter, the 
executive generally protects itself by seeking either parliamentary legislation or approval in advance of 
conclusion of the treaty. See E. Wade & G. Phillips, supra note 5, at 304 & n.5. The problem of being 
bound on the international, but not the domestic, level is common to all governments in a “dualist” 
system. This can be seen in the United States, as well, with the constitutional requirement of Senate 
consent to treaties being obviated by the division between self-executing international agreements and 
the uncertain power of the President to conclude executive agreements on his own authority. See Note, 
Executive Agreements and the Intent Behind the Treaty Power, 2 Hastings Const. L. Q. 757, 757-58 
(1975).

101. 1937 A.C. 326.
102. Id. at 347.
103. R. v. Chief Immigration Officer, Heathrow Airport, ex parte Salamat Bibi, [1976] 1 W.L.R. 979, 

980, 984-85 (immigration officers need not observe European Convention because Convention is not 
part of law of England).

104. See Cassell & Co., Ltd. v. Broome, [1972] 2 W.L.R. 645, 726 (citing Convention for right to free 
speech); Waddington v. Miah, [1974] W.L.R. 683, 694 (citing article 7 of Convention forbiddding retro
spective criminal provisions); R. v. Secretary of State for the Home Dept., ex parte Phansopkar, [1975] 
3 W.L.R. 322, 341 (citing Convention for woman’s right to be with husband in England and have entry 
permit expedited for this purpose).

105. See Malone v. Metropolitan Police Comm’r. [1979] 2 W.L.R. 700, 701, 709 (referring to Con
vention for right to private life and family in challenge to telephone tapping; court ultimately held that 
issue was one for Parliament, not for courts); R v. Chief Immigration Officer, Heathrow Airport, ex 
parte Salamat Bibi, [1976] 1 W.L.R. 979, 984, 988 (citing article 8 of Convention for right to private life 
and family; court may refer to Convention only when there is an ambiguity in statutes to try to bring 
statutes in harmony with the Convention). In Salamat Bibi, [1976] 1 W.L.R. 979, Lord Denning disap
proved of more expansive dicta in R. v. Secretary of State for Home Affairs, ex parte Bhajan Singh. 
[1975] 3 W.L.R. 225, 230-31 (courts should construe statutes in conformity with Convention).

106. See H.L. Select Committee on a Bill of Rights, Report, H.L. Paper No. 176, Sess. 1977- 
78, at 27-28. But see Ahmad v. Inner London Education Authority. [1977] W.L.R. 396, 406 (Lord 
Justice Scarman) (resorting to the Convention when construing the Education Act, 1944, 7 & 8 Geo. 6, 
ch. 31, even though Act predated the Convention). 
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matter, an individual with a complaint under the Convention has no reliable 
domestic remedy and must resort to the international mechanism created by 
the Convention.

Some commentators have asserted that the failure to embody the Conven
tion in the domestic law is itself a breach of the United Kingdom’s interna
tional obligations.107 While the Convention does not expressly provide that its 
protections shall be applicable in the legal systems of the member states, Arti
cle 1 does provide that the member states “shall secure to everyone within their 
jurisdiction the rights and freedoms defined ... in the Convention.” Further
more, Article 13 states, “Everyone whose rights and freedoms . . . are violated 
shall have an effective remedy before a national authority.” There has been 
some confusion surrounding these provisions,108 but the British Government 
interprets them as merely imposing an obligation upon the signatory states to 
insure that their national law measures up to the standards of the Convention, 
rather than requiring the specific enactment of the Convention itself.109

107. See, e.g. Remarks of Roy Jenkins, President of the Commission of the European Communities. 
73 Guardian Gazette 774 (1976); S. Silkin, The Rights of Man and the Rule of Law, 28 N. Ir. L.Q. 3 
(1976); L. Scarman, supra note 3, at 19.

108. See A. Robertson, Human Rights in National and International Law chs. 1 & 2 (1968) 
(discussing confusion over hierarchy of municipal law and Convention law in signatory states).

109. H.L. Select Committee on a Bill of Rights, Report, H.L. Paper No. 176, Sess. 1977-78, at 
27.

110. L. Scarman, supra note 3, at 19; see also Remarks of Lord Wade, 396 Parl. Deb., H.L. (5th 
ser.) 1310 (1978) (one practicable step to accommodate growing feeling that certain rights should be 
specially protected is to incorporate European Convention into domestic law); Lord Hailsham, The 
Third Richard O’Sullivan Lecture, May 26, 1977, reprinted in Evidence, supra note 1, at 10-16.

111. N. Anderson, Liberty, Law and Justice 53 (1978).
112. L. Scarman, supra note 3, at 19. Lord Scarman was speaking with particular reference to 

Ireland v. United Kingdom, 1978 Y.B. Eur. Conv. on Human Rights 602 (Eur. Court of Human 
Rights). See supra note 93 and accompanying text. Remarking on Times Newspapers Ltd. v. United 
Kingdom, 1979 Y.B. Eur. Conv. on Human Rights 402 (Eur. Court of Human Rights), see supra 
note 96, Lord Scarman said, “[I]t is a little embarrassing that we have to introduce by statute, as we are 
proposing to do with the Contempt of Court Bill, a number of clauses . . . designed to correct a deci
sion of the House of Lords taken judicially, so that our law becomes consistent with [a] decision of the 
European Court of Human Rights.” 415 Parl. Deb., H.L. (5th ser.) 542 (1980).

Even though there appears to be no international obligation to implement 
the Convention in the national law, and despite its many practical and proce
dural limitations, the Convention exists as an external standard by which to 
compare and evaluate the system for the protection of civil rights and liberties 
in the United Kingdom. As such it creates a “challenge the law must face . . . 
[of] an unresolved difference between [the English] legal system and [its] inter
national obligations.”110 The existence of this dual system has already resulted 
in the arraignment of the United Kingdom before the European Court of 
Human Rights for failure to comply with the Convention’s requirements.111 
“Put at its mildest,” states Lord Scarman, “the present situation of the United 
Kingdom at the bar of European justice and in the eyes of international legal 
opinion is embarrassing.”112 This embarrassment, which results from having 
Great Britain in the dock, could be substantially alleviated by providing a do
mestic forum for the grievances that currently go to Strasbourg, as a court of 
first instance. Additionally there is substantial feeling that British courts are 
best equipped to resolve British problems, especially since the jurisprudence of 
the European Commission and Court of Human Rights is largely derived from 
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the broad general principles of civil law rather than the common law’s more 
specific rights and remedies.113 Thus, increasingly serious attention is being 
given to implementing the European Convention in the domestic law of the 
United Kingdom in some form, irrespective of any international obligation to 
do so.114

113. See, eg.. Remarks of Lord O’Hagan, 396 Parl. Deb., H.L. (5th ser.) 1319-20 (1978); M. 
Zander, A Bill of Rights? 23 (1977).

114. See Whatever Happened to the British Constitution?, The Economist, Dec. 1. 1979, at 21.
115. See Testimony before House of Lords Select Committee on a Bill of Rights, July 1 1, 1977, 

reprinted in Evidence, supra note 1, at 108.
116. Id.
117. Quoted in N. Anderson, supra note 111, at 52 (referring in particular to Thomas Jefferson’s 

remark that “a Bill of Rights is what the people are entitled to against every Government on earth, and 
what no just Government should refuse, or rest on inference”).

This external pressure generated by the European Convention has aug
mented the internal pressure for reform in the area of civil liberties with nota
ble results. As stated by the then Deputy Undersecretary of State, N.F. 
Cairncross, “[I]f one is concerned both to have a Bill of Rights and to observe 
and guarantee the observance of the European Convention, [then] that is a 
strong argument for writing the European Convention into [the Bill].”115 He 
went on to observe that another “important argument in practice is. . . that it 
would be quite difficult to get agreement on the content of a tailormade Bill of 
Rights within this country that did differ very much from the European Con
vention.”116 Professor Neville Brown summed up the situation by stating,

Up to now, we in England have been content to rest our basic liber
ties “on inference”. Today, in these dangerous times, we need to pro
claim aloud those rights and liberties and a Bill of Rights enforceable 
in the English Courts (rather than at the European Human Rights 
Court in Strasbourg . . . ) would be a progressive and natural evolu
tion in English constitutional law— and the European Convention is 
ready at hand as the model to adopt and adapt.117

III. The Parliamentary Response to the Call for a Bill of Rights

At the conclusion of his 1974 Hamlyn lecture, Lord Justice Scarman pro
posed a wide-ranging scheme for constitutional reform that would include:

(1) A new constitutional settlement replacing that of 1689 to be 
worked out by Parliament, the judges, the Law Commissions and the 
Government through a phased programme of study, research and ex
tensive consultation;
(2) The basis of the new settlement should be entrenched provisions 
(including a Bill of Rights), and restraints upon administrative and 
legislative power, protecting it from attack by a bare majority in 
Parliament;
(3) A Supreme Court of the United Kingdom charged with the duty 
of protecting the Constitution: if regional devolution comes, the 
problems of competing legislatures could be handled by this court, 
which would be at the pinnacle of the ordinary courts of the land;
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(4) An immediate study should be begun of the problems of codifica
tion coupled with the associated problems of statutory drafting and 
interpretation in the new context of entrenched provisions and codi
fied law;
(5) Machinery should be established (its embryo exists in the Council 
on Tribunals and the Law Commissions) for handling the on-going 
problems of the law’s development and reform, with especial refer
ence to the problems of administrative law.118

118. L. Scarman, supra note 3, at 81-82.
119. Royal Commission on the Constitution 1965-1973, Report. Cmnd. No. 5460 (1973); 

Royal Commission on the Constitution 1969-1973, Memorandum of Dissent, Cmnd. No. 5460- 
1 (1973).

120. Royal Commission on the Constitution 1969-1973, Report, Cmnd. No. 5460, fifi 322, 746- 
55, 1327-28 (1973).

121. Id. fi 1328.
122. Id. fi 755. In spite of its conclusions, the Commission did identify specific complaints about the 

weakening of democracy: (1) the backbench member of Parliament; (2) the working of the party system 
in Parliament; (3) the growth of government-appointed ad hoc bodies to carry out specialized functions; 
(4) the secrecy of government; and (5) the undermining of civil liberties. Id. fifi 304-324. The Commis
sion concluded that “although the people of Great Britain have less attachment to their system of 
government than in the past, in our opinion it cannot be said that they are seriously dissatisfied with it.” 
Id. fi 324. The Commission did note, however, that the feeling that the government was remote and 
insufficiently sensitive to the people’s views, id. fi 308, may signal “the seeds of more serious dissatisfac
tion which may arise in [the) future if remedial action is not taken.” Id. fi 324.

Lord Crowther-Hunt and Professor A T. Peacock, members of the Commission, expressed this senti
ment even more forcefully in their Memorandum of Dissent, Royal Commission on the Consti
tution, 1969-1973, Cmnd. No. 5460-11 (1973);

Popular dissatisfaction expresses itself in a number of ways. There are the nationalist move
ments of Scotland and Wales; there the demand is for independence so the people in those 
pans of Great Britain can actually take over the government of their countries themselves. 
Elsewhere in the United Kingdom there is a growing “we-they” syndrome—with an increas
ing recognition that “they” control “us,” rather than a “we” control “them.”

The combined evidence of our witnesses and various surveys of public opinion reveal a 
widespread and grave disquiet about our system of government. The disquiet is what one 
would expect in a country nourished on democratic values but faced with the erosion ... of 
the extent to which we as a people govern ourselves. What is particularly disturbing is the 
pervading sense of powerlessness in the face of government and the attendant indications of a 
growing alienation from the governmental system.

Id. fifi 28, 76.

Coming upon the heels of the Kilbrandon Report of the Royal Commission on 
the Constitution,119 Lord Scarman’s proposals helped to focus government at
tention on the need for constitutional protection of human rights with a Bill of 
Rights.

The Royal Commission, which was prompted by the unexpected electoral 
growth of the Welsh and Scottish nationalist parties in the mid-sixties and fo
cused primarily upon the problems of legislative devolution, unfortunately 
gave only cursory examination to this area during its four year study.120 It 
concluded that “there would be no need to include in the . . . [proposed] legis
lation establishing the (regional) assemblies statutory provisions designed to 
ensure the preservation of basic human rights”121 and did not consider 
whether such provisions might be needed on a countrywide basis as this ques
tion did “not arise specifically out of the devolutionary proposals . . . 
examined.”122

Lord Scarman’s specific attention to this issue and his call for “entrenched 
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or fundamental laws protected by a Bill of Rights”123 helped to stimulate fur
ther discussion both within and without government. While the official reac
tion to the various postwar proposals seeking to provide special protection for 
human rights was generally unencouraging,124 the increased public interest in 
the subject following Lord Scarman’s lectures prompted the Labour govern
ment to convene an official working party under the Home Secretary to con
sider possible legislation on human rights in 1975.125 Although the Discussion 
Document that the working party issued was only a preliminary analysis of the 
issue and came to no conclusion, it recognized, significantly, that “[tjhe Euro
pean Convention on Human Rights has a special claim to consideration as the 
basis for legislation on human rights in [the United Kingdom].”126

123. L. Scarman, supra note 3, at 20.
124. Discussion Document, reprinted in Evidence, supra note 1, at 30.
125. Id. at 29.
126. Id. at 34-35.
127. Cmnd. No. 7009 (1977).
128. Id. at 24-31.
129. Id. at 16.
130. Standing Advisory Commission on Human Rights, the Protection of Human Rights 

By Law in Northern Ireland, Cmnd No. 7009, 55 (1977). The Commission was also careful to state 
that they did not consider the enactment of the European Convention to be a final solution, which 
would "inhibit examination of more far reaching proposals made by Lord Justice Scarman and others,” 
but felt that it was “important to continue [to] work on the subject.” Id. at 74. At the same time the 
Commission did not feel that “incorporation of the Convention should be deferred pending such wide 
ranging inquiry.” Id.

131. Id. at 55.
132. See supra notes 7, 123-26 and accompanying text.

The Standing Advisory Commission on Human Rights in Northern Ireland 
built upon the work of the Discussion Document in its 1977 report entitled The 
Protection of Human Rights by Law in Northern Ireland.127 The Commission 
found, while not underrating the existing body of law to protect human rights 
nor the traditional parliamentary role in this process, that there was wide
spread support for a Bill of Rights, but not a Bill that was limited to Northern 
Ireland alone.128 The Commission considered it

impossible to ignore the wider constitutional and legal dimensions of 
[this issue] . . . within the United Kingdom as a whole. . . . North
ern Ireland is an integral part of the United Kingdom. . . . The obli
gations of the United Kingdom Government under international 
treaties (especially the European Convention) and the corresponding 
rights and freedoms which they confer apply to the whole territory of 
the United Kingdom. It would therefore be artificial and impractica
ble to consider their implementation within an exclusively Northern 
Ireland context.129

After an extensive analysis of the constitutional problems involved, the Com
mission went on to report that it was their “unanimous conclusion . . . that the 
legal protection of human rights in Northern Ireland should be increased and 
that one of the ways in which this should be done is by the enactment of an 
enforceable Bill of Rights”130 and that “the most appropriate way of [enacting 
such a Bill] . . . would be to incorporate the European Convention into the 
domestic legal system of the United Kingdom.”131

The combined forces of the devolution movement,132 the Northern Ireland 
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problem,133 public disquiet with the governmental system,134 and the interna
tional human rights movement135 thus were acting to impart increasing legiti
macy and importance to the legislative proposals concerning a Bill of Rights 
that were periodically brought up in Parliament.136 Notable among these pro
posals are the four bills that Lord Wade has introduced into the House of 
Lords since 1975 seeking to incorporate the European Convention into the do
mestic law of the United Kingdom.137 Lord Wade’s Bill of Rights Bill went no 
further than a second reading upon its first introduction in the 1975-76 session 
of Parliament.138 The identical Bill, when reintroduced in the next session of 
Parliament, received a second reading on condition that it then be considered 
by a select committee rather than on the floor of the House.139

133. See supra notes 127-30 and accompanying text.
134. See supra note 122.
135. See supra notes 68-117 and accompanying text.
136. See supra note 2 (listing legislative proposals for a Bill of Rights).
137. Lord Wade introduced bills in the 1975-76, 1976-77, 1979-80, and 1980-81 sessions of Parlia

ment. See infra notes 138-74 and accompanying text.
138. 369 Parl. Deb. H.L. (5th ser.) 775 (1976). A Bill must receive three “readings" in the House of 

Lords before it is sent on to the House of Commons for further consideration.
139. 379 Parl. Deb., H.L. (5th ser.) 973 (1977).
140. 383 Parl. Deb., H.L. (5th ser.) 563 (1977).
141. The Select Committee’s hearings actually extended over two sessions of Parliament. Lord 

Wade’s bill was extinguished by the Prorogation tn October of 1977. Rather than reintroduce the bill, 
the original bill was appended to the report after the Select Committee was reconstituted during the 
1977-78 session. See 387 Parl. Deb., H.L. (Sth ser.) 277 (1977).

142. See supra notes 126-30 and accompanying text.
143. Evidence, supra note 1.
144. See H.L. Select Committee on a Bill of Rights, Report, H.L. Paper No. 176, Sess. 1976- 

77 & 1977-78, at 30-34 [reprinted in Appendix,.
145. Id. at 20.
146. Id. at 39-40. Lord Hempstead remarked that a "majority of six-to-five hardly provides the 

impetus needed for so very major a constitutional change.” 396 Parl. Deb., H.L. (5th ser.) 1322 (1978).
147. Id.
148. 396 Parl. Deb. H.L. (5th ser.) 1301 (1978).

The House of Lords Select Committee on a Bill of Rights was appointed140 
and proceeded to take evidence and conduct extensive hearings during the 
course of the next year.141 During its deliberations the Committee considered 
not only the Government Discussion Document and the Northern Ireland re
port mentioned earlier,142 but also a wide range of opinion from prominent 
scholars, government departments, interested organizations, and members of 
the public.143 The Committee’s terms of reference precluded it from consider
ing a Bill of Rights in the context, such as that advocated by Lord Scarman 
and Lord Hailsham, of an entirely new constitutional settlement; thus it evalu
ated the arguments144 in light of the existing constitutional arrangements.145 
Under these circumstances the Committee was unable to come to a definitive 
answer to the major question put to it, whether a Bill of Rights was desirable, 
splitting six to five in favor of such a document.146 However, it was unani
mous in concluding that if there were to be a Bill of Rights it should be based 
upon the European Convention.147

Upon motion of the Chairman of the Committee, Lord Allen of Abbeydale, 
the House of Lords took note of the Select Committee’s Report during the 
1978-79 Session and voted 56 to 30 to urge the Government to introduce such 
a Bill to incorporate the Convention into the domestic Law of the United 
Kingdom.148 However, the Lord Chancellor, Lord Elwyn-Jones, indicated 
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during the debate on the motion that the Labour Government did not feel such 
a Bill would be justified, as the need for “a constitutional step of this impor
tance” had not been made “clear beyond peradventure.”149 The Lord Chan
cellor reiterated this position four months later in answer to a written question, 
stating that there was not “sufficient agreement to justify taking a step of such 
major constitutional significance.”150

149. Id. at 1392-93.
150. 399 Parl. Deb., H.L. (5th ser.) 1582-83 (1979).
151. The conservatives won a clear majority in Parliament in the election held May 3, 1979. N.Y. 

Times, May 5, 1979, at 1, col. 6.
152. See 402 Parl. Deb., H.L. (5th ser.) 999, 1063 (1979).
153. Id.
154. Id. at 1064.
155. 403 Parl. Deb., H.L. (5th ser.) 911 (1979).
156. Id. at 912-13.
157. See 415 Parl. Deb., H.L. (5th ser.) 534 (1980); 987 Parl. Deb., H.C. (5th ser.) 2041 (1980); 984 

Parl. Deb.. H.C. (5th ser.) 791 (1980); 979 Parl. Deb.. H.C. (5th ser.) 1810 (1980); 978 Parl.Deb., 
H.C. (5th ser.) 1017, 2021 (1980); 975 Parl. Deb., H.C. (5th ser.) 1821 (1979).

Not long thereafter the general election brought Mrs. Thatcher’s govern
ment into office.151 Although the Conservative Party Manifesto had proposed 
constitutional talks, no further action was taken until Lord Wade reintroduced 
his Bill in July of 1979.152 Lord Hailsham, the new Lord Chancellor, indicated 
during the debate on the Bill that he did not “see the smallest chance of an 
icicle in June” for its passage because “the opportunities for the consumption 
of parliamentary time [in the Commons] which this [Bill] would present are 
... an insuperable obstacle against the chances of its seeing the Royal Assent 
during this Session.”153 However, he repeated the current Government’s com
mitment to pursue the debate through the medium of all party talks if 
possible.154

Despite these obstacles, in December of 1979 the Bill was passed by the 
House of Lords155 and referred to the Commons. Commenting on the event, 
Lord Wade sought to

add a note of some historical interest. The well-known Bill of Rights 
of 1689 passed its Third Reading in [the House of Lords]... on 23rd 
November 1689 . . . and it received its Royal Assent on 16th Decem
ber of that year. That is approximately 290 years ago. . . .
... In the latter part of this century, several attempts were made 

to get a liberty of the subject Bill accepted and, more recently, drafts 
of a Bill of Rights . . . have been introduced. But this is the first time 
since 1689 that a Bill of Rights has reached the stage of Third Read
ing . . . and [been] . . . sent on its way to the House of Commons.156

Yet, as the Lord Chancelor predicted, the Bill lapsed without debate in the 
Commons amidst the pressure of other Government business.157

Outside of Parliament, however, the debate continued at a seminar con
ducted by the Standing Advisory Commission on Human Rights in Northern 
Ireland. The seminar, held in April of 1980, was a wide ranging discussion of 
the proposal for a Bill of Rights and not limited to the Northern Irish problem 
alone. It provided an additional forum for many of the major proponents and 
opponents of a Bill of Rights, including Lord Wade, Lord Scarman and Lord 
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Boston of Faversham,158 and was cited approvingly in the House of Lords 
upon the subsequent réintroduction of Lord Wade’s Bill during the 1980-81 
session of Parliament.159

158. Id. Other participants included the Lord Chancellor. Lord Hailsham, who wrote the preface to 
the book that resulted from the seminar, Do We Need a Bill of Rights? (C. Campbell, ed. 1980)

159. 415 Parl. Deb., H.L. (5th ser.) 537, 550-51 (1980). Lord Wade’s family motto is "Never give 
in.” Id. at 534.

160. 416 Parl. Deb., H.L. (5th ser.) 1105-06 (1981).
161. 415 Parl. Deb., H.L. (5th ser.) 557-58 (1980).
162. 416 Parl. Deb., H.L. (5th ser.) 1104, 1106 (1981).
163. Id. The 1981 Bill is virtually identical to the measure previously sent to the Commons. As 

passed, the Bill reads:

The Government’s estimate of the 1981 Bill was essentially the same as that 
put forth by Lord Hailsham with regard to the preceding measure. “The pres
ent anticipation,” stated during the debate by the Lord Advocate, Lord Mac
kay of Clashfern, was that the “amount of business with which [the House of 
Commons] is presently charged is so pressing, so great, that it is unlikely that 
much further progress can be made in this particular subject in this Ses
sion.”160 The Lord Advocate also reiterated that while “the Government [had] 
not yet reachfed] a conclusion upon whether this particular Bill of Rights is the 
appropriate way forward in the field of human rights . . . such a matter of 
fundamental constituional importance should, if possible, proceed by agree
ment of all parties,” established through constitutional talks to be conducted 
“in due course” and “at a suitable time.”161

Nonetheless, Lord Wade continued to urge that the widest possible debate 
be given to the Bill of Rights proposal. Before the House of Lords he 
remarked,

1 . . . have gained a Second Reading in this House four times and a 
Third Reading twice; and in due course [the Bill of Rights Bill] will 
twice have been sent to the Commons. I hope that . . . is an augury 
for the future.

It is not for me to say what [the House of Commons] should do, 
but I should like to add this observation. If we are to have a single 
Chamber, if the House of Lords is to be abolished and no other 
Chamber put in its place, I would not expect those who support that 
view to be particularity interested in a Bill that has gone through this 
House even though it has been approved several times. But if there 
are those—and certainty I am one of them—who believe in the value 
of a second Chamber, the position is different. I believe that the par
liamentary system can only function satisfactorily if both Houses 
have an opportunity of debating basic issues. I take the view that this 
is such a case. I cannot do more than express a hope, but I hope that 
the point will be kept in mind in [the Commons, that] ... in a two- 
Chamber Parliament . . . the Second Reading in both Chambers 
provides the best opportunity for debating the basic issues. From 
. . . there follows a Committee stage and possible amendments.162

The House of Lords agreed and voted in favor of a continuing debate when it 
passed Lord Wade’s Bill and referred the measure to the Commons for a sec
ond time on February 3, 1981.163
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The first discussion of the Bill of Rights Bill in the House of Commons oc
curred in connection with a broad ranging debate concerning British constitu
tional reform in general.164 The number of major issues mentioned, which 
included the role of the Church, electoral reform, and abolition of the House 
of Lords, as well as the Bill of Rights, prevented a detailed consideration of 
any one topic. However, the debate did provide an opportunity for the Minis
ter of State for the Home Office, Mr. Timothy Raison, to restate the Govern
ment’s desire to institute all party talks on the Bill of Rights at some future 
date.165 There was also some support for the creation of a Royal Commission 
to conduct further studies,166 but the debate was adjourned without coming to 
any resolution.

An Act to render the provisions of the European Convention for the Protection of Human 
Rights enforceable in the courts of the United Kingdom.
Be it enacted by the Queen’s most Excellent Majesty, by and with the advice and consent of 
the Lords Spiritual and Temporal, and Commons, in this present Parliament assembled, and 
by the authority of the same, as follows—

I The Convention for the Protection of Human Rights and Fundamental Freedoms 
signed by Governments being Members of the Council of Europe at Rome on 4th Novem
ber 1950, together with such Protocols thereto as shall have been ratified by the Govern
ment of the United Kingdom, shall subject to any reservations thereto by the Government 
of the United Kingdom immediately upon the passing of this Act have the force of law, and 
shall be enforceable by the action in the Courts of the United Kingdom.
2. In case of conflict between any laws or enactments prior to the passing of this Act and 
the provisions of said Convention and such Protocols as shall have been ratified by the 
Government of the United Kingdom and subject to any reservations thereto, the said Con
vention and Protocols shall prevail.
3. In case of conflict between any enactment subsequent to the passing of this Act and the 
provisions of said Convention and such Protocols as shall have been ratified by the Govern
ment of the United Kingdom and subject to any reservations thereto, such enactment 
passed after passing of this Act shall be deemed to be subject to the provisions of the said 
Convention and Protocols and shall be so construed unless such subsequent enactment pro
vides otherwise or does not admit of any construction compatible with the provisions of this 
Act.
4 — (1) Notwithstanding anything contained in section 1 of this Act and subject to subsec
tions (2) and (3) of this section, in time of war or other emergency threatening the life of the 
nation Her Majesty by Order in Council may take measures derogating from the obliga
tions of the Government of the United Kingdom under the said Convention and Protocols 
(“derogating measures”).

(2) No derogation from Articles 2 (except in respect of deaths resulting from lawful acts 
of war), 3, 4 (paragraph 1) and 7 of the said Convention shall be made under the provisions 
of this section.

(3) No derogating measures shall have any effect on the obligations of the Government 
of the United Kingdom under international law.

(4) For the purposes of this Act, a declaration by Her Majesty by Order in Council that 
there exists for the purposes of any derogating measures a time of war or other emergency 
threatening the life of the nation shall be conclusive.
5. For the purposes of this Act—“Convention” means Articles 1 to 18 inclusive and Arti
cle 60 of the said Convention; “Protocols” means Articles 1 to 3 inclusive of the (First) 
Protocol to the said Convention; “reservations” means the Reservation made at the (First) 
Protocol (Article 2) by the United Kingdom under Article 64 of the said Convention.
6. — (1) This Act may be cited as the Bill of Rights Act 1981.

(2) This Act extends to Northern Ireland.
Bill of Rights Bill, 1981.

164. 2 Parl. Deb., H.C. (6th ser.) 1213-77 (1981). The debate was over a private member’s motion 
put forward by Mr. John Stokes, M.P. for Halesowen and Stourbridge, seeking to “deplore the attacks 
on [British constitutional] institutions by those who ought to know better.” Id. at 1213.

165. Id. at 1264.
166. Id. at 1227, 1265 (remarks of Sir Derek Walker-Smith, M.P. for Hertfordshire East).

When the Government did not bring the Bill on for a second reading, the



1982] An English Bill of Rights? 1253

growing support for a free vote on the issue in the Commons167 enabled a 
private member to open the debate on the measure. On May 8, 1981, Mr. A. J. 
Bieth, M.P. for Berwick-upon-Tweed, moved that the Bill of Rights Bill be 
given a second reading and joined those who advocated that the Bill be given 
further consideration in committee.168

167. Mr. Geoffrey Rippon, Q.C., M.P. for Hexham, obtained the support of 161 members of the 
House of Commons for his “early day motion.” which sought a second reading of the Bill of Rights 
Bill. 4 Parl. Deb., H.C. (6th ser.) 419, 428, 444 (1981). An “early day motion” is one that has not been 
fixed to be heard on a certain day. E. May, Parliamentary Practice 251 (1976).

168. 4 Parl. Deb., H.C. (6th ser.) 419, 428 (1981) In order for this motion to be heard. Mr. Geolfry 
Rippon, who intitiated the early day motion, see supra note 167, was required to withdraw another bill 
that was scheduled for that time. Id. This was necessitated by the government monopoly concerning 
matters considered by the Commons and the limited time available for private members’ business. See 
E. May, supra note 167, at 281.

169. Quoted in 4 Parl. Deb., H.C. (6th ser.) 419, 426 (1981).
170. Id. at 445-46.
171. Id. at 457.
172. Letter from Lord Wade to the author (January 6, 1982) (copy on file at Georgetown Law Jour

nal). As the government has not sponsored the measure, it can only proceed as a private member’s bill. 
This requires that the sponsoring member ’’ballot" for time on the legislative agenda to consider the 
issue. See E. May, supra note 167, at 281.

173. See 4 Parl. Deb., H.C. (6th ser.) 426, 447 (1981) (remarks of Mr. A.J. Beith); id. at 428 (re
marks of Mr. Geolfry Rippon); id. at 436 (remarks of Mr. Nicholas Lyell); id. (remarks of Mr. Edward 
Lyons); id. at 444 (remarks of Mr. John Ryman); id. at 450 (remarks of Mr. Nicholas Baker) id. at 455 
(remarks of Mr. Michael Gryllis).

With regard to the Government’s preference for pursuing the matter in all 
party talks, Mr. Bieth read into the record the Prime Minister’s response to his 
suggestion that such talks be convened. Mrs. Thatcher stated.

We believe that important proposals for constitutional change of the 
type involved in any Bill of Rights should proceed as far as possible 
by agreement between the political parties. I am not yet ready to 
announce any timetable for a Government initiative in the shape of 
an approach to the other political parties, but I shall consider what 
may be appropriate in the light of relevant developments and the 
Government’s other priorities.169

The Solicitor-General, Sir Ian Percival, elaborated on these remarks by noting 
that the “ground work” for such talks is ongoing, although the Government 
remains uncommitted as to their scheduling.170

A lack of time, once again, precluded a detailed consideration or vote on the 
motion171 and the session was adjourned without further consideration of the 
Bill. Subsequent attempts to have the Bill reintroduced in the Commons dur
ing the 1981-82 session as a private member’s bill have so far proved unsuc
cessful.172 However, the debate in both chambers that Lord Wade advocated 
has been opened. Increasing support for a full debate in the Commons, as well 
as in the Lords, is evident.173 Moreover, the Government’s commitment to 
consider the issue is an established, if uncertain, priority. Thus, significant 
progress has been made since the first consideration of these proposals in the 
early 1970’s. As was noted during the debate in the Commons,

Many platitudes are spoken [in Parliament] about what is important 
and what is not important, and many historic occasions are men
tioned, but... the enactment into law of a Bill of Rights is the most 
important and fundamental constitutional reform ever undertaken by 
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any Administration. To that extent, this Government are to be con
gratulated on having shown more sympathy and speed in such law 
reform than previous Administrations.174

174. Id. at 444 (remarks of Mr. Edward Lyons, M.P. for Bradford, West).
175. 396 Parl. Deb., H.L. (5th ser.) 1370 (1978) (remarks of Lord Blease).
176. Some commentators prefer the term parliamentary supremacy in order to avoid confusion with 

notions of sovereignty under international law, or the jurisprudential doctrines of John Austin and his 
successors asserting the existence of a sovereign in every legal system. See E. Wade & G. Phillips, 
supra note 5, at 59.

177. A.V. Dicey, supra note 48, at 70.
178. By “Parliament" Dicey means the Monarch, House of Lords, and House of Commons acting 

together, which is also known as the concept of the "Queen in Parliament.” Id. at 39. This is in contrast 
to the view of Austin, who locates sovereignty in the Queen, the Lords, and the electors. G. Marshall, 
supra note 12, at 39.

179. G. Marshall, supra note 11, at 40.
180. D. Yardley, supra note 43, at 28.
181. See, F.W. Maitland, supra note 14, at 165-70, 186-90.
182. The first attempt to define and regulate the authority of the King in Council to legislate without 

reference to Parliament came in the Statute of Proclamations, 1539, 31 Hen. 8, ch. 8. The Statute safe
guarded the common law, rights of property, and existing acts of Parliament, and prohibited capital 
punishment for disobedience of an ordinance or proclamation. The latter was particularly important 
because the same council that passed the ordinances also enforced them judicially as the Court of Star 
Chamber. The Statute was repealed in 1547, but proclamations continued to be issued. In the Case of 
Proclamations, 77 Eng. Rep. 1352 (1611), Lord Coke, then Chief Justice of the Common Pleas, held 
that the King could not create an offense, nor make an offense punishable by Star Chamber, by procla
mation. Id. at 1353-54. Lord Coke held that the King’s prerogative was limited by the law, as declared 
by Parliament. Nonetheless, proclamations continued to be issued and enforced until the execution of 
Charles I in 1640. See E. Wade & G. Phillips, supra note 5, at 56.

IV. The Effect of A Bill of Rights Upon the Doctrine of 
Parliamentary Sovereignty

A Bill of Rights, such as that proposed by Lord Wade, has the potential of 
affecting the basic constitutional balance and thus necessitates an examination 
of the wider issues of constitutional reform.175 In particular, any measure that 
seeks to depart from Parliament’s central role in the protection of individual 
liberty in the United Kingdom can be evaluated only by reference to the doc
trine of Parliamentary Sovereignty.176

A. THE LACK OF LEGAL LIMITATION UPON THE SUPREMACY OF PARLIAMENT

“This doctrine of legislative supremacy of Parliament,” wrote Dicey, “is the 
very keystone of the law of the Constitution.”177 In its most basic form it holds 
that Parliament178 has “the right to make or unmake any law whatever; and, 
further, that no person or body is recognized by the law of England as having a 
right to override or set aside the legislation of Parliament.”179 This principle 
emerged from the 16th and 17th century struggles between Parliament and the 
Monarchy that led to the English Civil War in the 1640’s and the Glorious 
Revolution of 1688-89.180

Parliament came to predominate first by acquiring a coordinate power of 
legislation with the Crown during the 13th and 14th century181 and then by 
restricting or eliminating the Crown’s independent power of legislation by 
royal proclamation or prerogative in the 17th century.182 Having secured the 
authority to legislate, it became necessary for Parliament to protect its legisla
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tion from the Crown’s dispensing and suspending powers.183 This was accom
plished during the Glorious Revolution by the Bill of Rights of 1689, which 
abolished the suspending power altogether and limited the dispensing power to 
those situations authorized by Parliament.184 Additionally, to protect Parlia
mentary legislation from indirect attack by the Crown through a subservient 
judiciary, the Act of Settlement of 1700185 provided that judges would no 
longer hold office at the pleasure of the Crown, but rather would remain in 
office during good behavior subject to a power of removal upon an address 
from both Houses of Parliament.186 In sum the

183. These powers permitted the monarch to “dispense” with given penalties in specific cases, or to 
“suspend” indefinitely the operation of a statute for persons in general. F.W. Maitland, supra note 
15, at 302-03.

184. In Godden v. Hales, 89 Eng. Rep. 1050 (1686), the court upheld the dispensation James 11 gave 
to Sir Edward Hales, a Catholic, excusing him from taking religious oaths and otherwise complying 
with the Test Act of 1673. Id. at 1051. The court ruled that it was the prerogative of the King to 
dispense with penal laws in particular instances and for reasons of which the King was the sole judge. 
Id. Emboldened by this decision, James 11 attempted to annul laws that excluded Papists from office in 
the Declarations of Indulgence in 1687 and 1688. E. Wade & G. Phillips, supra note 5, at 57. These 
Acts were an immediate cause of the Revolution. Id. The Bill of Rights, which condemned the dispens
ing power “as it hath been assumed and exercised at late,” allowed undisputed usages, including the 
pardoning of convicted prisoners by royal prerogative and the dispensations granted by earlier 
monarchs, to continue. See P. Dalton & R. Dexter supra note 41, at 42.

185. 12 & 13 Will. 3, ch. 2.
186. The judiciary’s independence from the crown has been maintained in the Supreme Court of 

Judicature (Consolidation) Act, 1925, 15 & 16 Geo. 5, ch. 49, §§ 12-13, and Appellate Jurisdiction Act, 
1876, 39 & 40 Vic., ch. 59, § 6. These provisions have never been used to remove an English judge. E. 
Wade & G. Phillips, supra note 5, at 58.

187. A.V. Dicey, supra note 48, at 69-70 n.l. Dicey continues to state.
It is well worth notice that on the one occasion when English reformers broke from the regular 
course of English historical development [during the interregnum], they framed a written con
stitution, anticipating in many respects the constitutionalism of the United States, and placed 
the constitution beyond the control of the ordinary legislature. It is quite clear that, under the 
Instrument of Government, 1653, Cromwell intended certain fundamentals to be beyond the 
reach of Parliament. It may be worth observing that the constitution of 1653 placed the Exec
utive beyond the control of the legislature. The Protector under it occupied a position which 
may well be compared . . . with that of the American President ....

Id
188. These necessary consequences of the theory point up the fact that it is the doctrine of Parlia

mentary Sovereignty, not the unwritten character of the British constitution, that fundamentally distin

historical reason why Parliament . . . has always retained its charac
ter of a supreme legislature lies deep in the history of the English 
people and in the peculiar development of the English constitution. 
England has, at any rate since the Norman Conquest, been always 
governed by an absolute legislator. The lawgiver was originally the 
Crown, and the peculiarity of the process by which the English con
stitution has been developed lies in the fact that the legislative au
thority of the Crown has never been curtailed, but has been 
transferred from the Crown acting alone ... to the Crown acting 
first together with, and then in subordination to, the Houses of Parlia
ment. Hence Parliament, or in technical terms the Queen in Parlia
ment, has become—or it would perhaps be better to say has always 
remained—a supreme legislature.187

The legal consequences that flow from this theory are dramatic.188 There is 
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no legal limitation upon the subject matter that may be dealt with under Par
liament’s legislative power.189 Even acts of constitutional significance may be 
passed by an ordinary Act of Parliament.190 For example, the maximum life 
of a Parliament was extended from three to seven years in 1715191 and reduced 
to five years in 1911;192 the succession to the throne was altered by statute;193 
the composition and procedures of the Houses of Parliament were reformed;194 
and even the territorial boundaries of the United Kingdom have been altered 
by ordinary legislation.195 Parliament’s unlimited legislative power may be 
used to indemnify or legalize past wrongs196 or punish actions that were law
fully performed197 with retrospective legislation.198 Neither the United King
dom’s treaty obligations,199 nor the general principles of international law,200 
nor natural law,201 place any legal restrictions upon Parliament. Curiously 

guishes the British constitutional system from the American system. See E. Wade & G. Phillips, 
supra note 5, at 60-61.

189. Id. at 61.
190. Id. at 61-62.
191. Before the Glorious Revolution, there was no legal limit to the duration of a Parliament. The 

three year term was established by an ordinary statute, the Parliament Act (Triennial Act), 1694, 6 & 7 
W. & M., ch. 2. Parliament later changed its term to seven years. Septennial Act, 1715, 1 Geo. 1, ch. 38, 
to avoid an election so soon after the Hanoverian accession and the 1715 uprising in Scotland. E. 
Wade & G. Phillips, supra note 5, at 61.

192. Parliament Act 1911, 1 & 2 Geo. 5, ch. 13, § 7. Interestingly, the Parliament that passed this act 
extended its own existence five times until finally dissolved in 1918. In a similar manner, the Parlia
ment elected in 1935 extended its existence until 1945 with the Prolongation of Parliament Act, 1941. 4 
& 5 Geo. 6, ch. 48. E. Wade & G. Phillips, supra note 5, at 61.

193. Parliament settled the throne on the House of Hanover with the Act of Settlement, 1700, 12 & 
13 Will. 3, ch. 2, and excluded Edward VII and his issue with the Declaration of Abdication Act 1936, 1 
Edw. 8 & 1 Geo. 6, ch. 3.

194. See, e.g, Peerage Act, 1963, ch. 48; Life Peerages Act, 1958, 6 & 7 Eliz. 2, ch. 21; Parliament 
Act, 1949, 12, 13 & 14 Geo. 6, ch. 103; Parliament Act, 1911, 1 & 2 Geo. 5, ch. 13; Reform Act, 1832, 2 
& 3 Will. 4, ch. 35.

195. See, e.g., Ireland Act, 1949, 12, 13 & 14 Geo. 6., ch. 41; Government of Ireland Act, 1920, 10 & 
11 Geo. 5, ch. 67; Union with Ireland Act, 1800, 39 & 40 Geo. 3, ch. 67; Union with Scotland Act, 1707, 
6 Anne, ch. 11.

196. See War Charges (Validity) Act, 1925, 15 & 16 Geo. 5, ch. 6 (repealed 1953). The statute 
reversed convictions for illegal acts committed in prosecution of World War I. E. Wade & G. Phil
lips, supra note 5, at 62.

197. The Immigration Act, 1971, ch. 71, authorized the deportation of Commonwealth citizens who 
entered the United Kingdom in breach of earlier immigration laws but against whom no such action 
could have been taken previously. Although Parliament’s power to do so was not questioned, the 
criminal sanctions of the Act were not given retrospective application. See Waddington v. Miah, (1974) 
1 W.L.R. 683, 684, 695 (nothing in act indicates that applicable sections should have retrospective 
effect).

198. Retrospective legislation is recognized as being “primafacie of questionable policy and contrary 
to the general principle that legislation by which the conduct of mankind is to be regulated ought. . . 
to deal with future acts and ought not to change the character of past transactions carried on upon the 
faith of the then existing law. . . . Accordingly, the court will not ascribe retrospective force to new 
laws affecting rights unless by express words or necessary implication it appears that such was the 
intention of the legislature.” Phillips v. Eyre, 6 L.R.-Q.B. 1, 23 (1870).

199. As noted earlier, a treaty cannot alter the law applied within the United Kingdom without an 
act of Parliament. See supra notes 100-01 and accompanying text. Lord Denning explained in Black
burn v. Attorney Gen., [1971] 1 W.L.R. 1037, that “even if a treaty is signed, it is elementary that these 
courts take no notice of treaties as such. We take no notice of treaties until they are embodied in laws 
enacted by Parliament, and then only to the extent that Parliament tells us.” Id. at 1039.

200. International law may form part of the natural law for some purposes, but it yields to statute. 
See R. v. Secretary of State for British Home Department ex parte Thakrar, [1974] 2 W.L.R. 593, 598 
(British immigration act predominates over international law); Cheney v. Conn, [1968] 1 W.L.R. 242, 
247 (statute valid even if modifies Geneva Conventions Act).

201. See British Railways Board v. Pickin, [1974] 2 W.L.R. 208. In that case. Lord Reid commented 
that “[i]n earlier times many lawyers seem to have believed that an Act of Parliament could be disre
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there are no territorial restrictions upon Parliament’s legislative competence 
either, at least with regard to actions brought in the United Kingdom.202 This 
aspect of the doctrine led Sir Ivor Jennings to remark that “Parliament can 
legislate for all persons and all places. If it enacts that smoking in the streets of 
Paris is an offence, it is an offence.”203 This, in turn led Geoffrey Marshall to 
retort that fp]rima facie this is an odd doctrine.”204

garded, in so far as it was contrary to the law of God or the law of nature or natural justice, but since 
the supremacy of Parliament was finally demonstrated by the Revolution of 1688 any such idea has 
become obsolete.” Id. at 213. See also E. Wade & G. Phillips, supra note 5, at 63.

202. See Law Commission, Territorial and Extra Territorial Extent of Criminal Law. 
Working Paper No. 29 (1970). Generally, however, courts do not give statutes extraterritorial effect 
unless expressly provided for or necessarily implied by the law. See Treacy v. Director of Public Prose
cutions, (1971) 2 W.L.R. 112, 127. The defendant in Treacy was convicted for mailing a blackmail 
letter from England to West Germany. Id. at 113. The defendant argued that the court had no juris
diction because the offense was committed outside England. Id. The court rejected this argument, 
reasoning that the offense of blackmail includes both the physical act of mailing the letter and the 
consequential receipt. Id. at 127. Therefore, the court construed the statute to apply to the defendant’s 
act, even though one component of the act, receipt of the blackmail letter, occurred outside England.

203. W.l. Jennings, The Law and the Constitution 170-71 (5th ed. 1959).
204. G. Marshall, supra note 12, at 35.
205. See A.V. Dicey, supra note 48, at 40-42. There is no judicial authority for the power of express 

repeal because it is so well established that the issue has never been raised in court. O. Hood Phillips, 
supra note 4, at 151.

206. Leges posteriores priores conlrarias abrogate (Later laws abrogate prior contrary laws). E. 
Wade & G. Phillips, supra note 5, at 66. This doctrine of implied repeal is common to most legal 
systems, but is sometimes considered to have constitutional significance in Britain. Id. As Lord 
Langdale stated in Dean and Chapter of Ely v. Bliss, 49 Eng. Rep. 700 (1842),

If two inconsistent Acts be passed at different times, the last must be obeyed, and if obedience 
cannot be observed without derogating from the first, it is the first which must give way .... 
Every Act is made either for the purpose of making a change in the law, or for the purpose of 
better declaring the law, and its operation is not to be impeded by the mere fact that it is 
inconsistent with some previous enactment.

Id. at 704.
207. In Dicey’s words, “The logical reason why Parliament has failed in its endeavours to enact 

unchangeable enactments is that a sovereign power cannot, while retaining its sovereign character, 
restrict its own powers by any particular enactment.” A.V. Dicey, supra note 48, at 68 n.l.

208. Id.
209. Union with Scotland Act, 1706, 6 Anne, ch. 8 (Pickering ed. 1764); Union with England Act, 

1707, ch. 7 (A.P.S. xi, 406).

An unlimited right to “make” the law necessarily implies the right to “un
make” the law205 as well. When Parliament expressly repeals an earlier enact
ment, little difficulty is presented. When the subsequent Act fails to deal with 
an earlier inconsistent Act, a rule of construction has developed that the later 
Act prevails.206

Thus, a problem arises when Parliament seeks to “entrench” or protect an 
Act from repeal or modification by a subsequent Act of Parliament. The tradi
tional view is that Parliament cannot bind its successors.207 “[Tjhere would be 
nothing to make the authority of the repealing Parliament less than the author
ity of the Parliament by which the statute, intended to be immutable, was en
acted.”208 Historically attempts at entrenchment have not succeeded for this 
reason.

The Acts implementing the Treaty of Union between England and Scotland, 
which created the Parliament of Great Britain at the beginning of the 18th 
century, for example, sought to preserve certain basic features of the Union for 
“all time coming.”209 These features included the maintenance of the estab
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lished (Presbyterian) Church of Scotland, a restriction on the possible alter
ation of Scots private law, and preservation of the higher Scottish courts.210 
Yet legislative changes were made; lay patronage in the Church of Scotland 
was restored in 1711211 and religious requirements for professors at the ancient 
Scottish Universities were abolished in 1853.212 Additionally, dicta in recent 
cases indicates that the courts would not view a challenge to an Act of Parlia
ment for alleged repugnance to the Treaty of Union as presenting justiciable 
issues.213

210. Union with Scotland Act, 1706, 6 Anne, ch. 8 (Pickering ed. 1764): Union with England Act, 
1707, ch. 7 (A.P.S. xi, 406).

211. Church Patronage Act 1711, 10 Anne, ch. 21 (Scot.).
212. Universities Act 1853, 16 & 17 Viet., ch. 89 (Scot.)
213. Lord Keith commented that “(t]he making of decisions upon what must essentially be a political 

matter is no part of the function of the courts,” in a case that unsuccessfully challenged United King
dom membership in the European Economic Community as incompatible with the Treaty of Union. 
Gibson v. Lord Advocate, [1975] Scots L.T.R. 134, cited in E. Wade & G. Phillips, supra note 5, at 80. 
See also MacCormick v. Lord Advocate, 1953 Sess. Cas. 396, 396-97. Both cases left open whether the 
Scottish courts would entertain a challenge to an act that actually struck to the very root of the Treaty 
of Union, by abolishing the Court of Sessions or the Church of Scotland, for example. Thus, some 
commentators would assert that the Treaty of Union provides the sole exception to absolute Parliamen
tary Sovereignty. See E. Wade & G. Phillips, supra note 5, at 77-80. But see A..V. Dicey, supra note 
48, at 65 (history of Treaty of Union demonstrates futility inherent in every attempt of one sovereign 
legislature to restrain action of another).

214. 39 & 40 Geo. 3, ch. 67.
215. Id. art. 5.
216. A.V. Dicey, supra note 48, at 66.
217. Irish Church Act, 1869, 32 & 33 Viet., ch. 42. An English court rejected a challenge to the Act 

as being contrary to the Treaty of Union, in a similar fashion to the later Scottish cases cited supra note 
213, holding that it lacked the jurisdiction to consider the validity of an Act of Parliament. Ex parte 
Canon Selwyn, 36 J.P. 54 (1872), cited in E. Wade & G. Phillips, supra note 5, at 80 & n.ll.

218. Irish Free State (Consequential Provisions ) Act, 1922, 13 Geo. 5, sess. 2, ch. 2; Irish Free State 
Constitution Act, 1922, 13 Geo. 5, sess. 2, ch. 1; Irish Free State (Agreement) Act, 1922, 12 & 13 Geo. 5, 
ch. 4.

219. Ireland Act of 1949, 12, 13 & 14 Geo. 6, ch. 41.
220. Id. § 1(2).
221. ch. 22.
222. Id.

Even more notable examples of Parliament’s inability to bind its successors 
may be found in the history of Great Britain’s relations with Ireland. The 
Union with Ireland Act of 1800214 provided that the kingdoms of Ireland and 
Great Britain would be united “forever” into the United Kingdom and that the 
continuance of the Church of Ireland should be deemed a “fundamental and 
essential part of the Union.”215 As Dicey noted, “That the statesman who 
drew and passed [these provisions] meant to bind the action of future Parlia
ments is apparent from [their] language.”216 Even so, the Church of Ireland 
was abolished in the mid 19th century217 and the Union itself was partially 
dissolved by the separation of the Irish Free State in 1922,218 later to be recog
nized as the independent Republic of Ireland.219 The remaining six counties 
of Ulster were guaranteed, under the Ireland Act of 1949, that “in no event will 
Northern Ireland or any part thereof cease to be a part of His Majesty’s do
minions and of the United Kingdom without the consent of the Parliament of 
Northern Ireland.”220 This guarantee was reiterated by the Northern Ireland 
(Temporary Provisions) Act in 1972,221 which simultaneously suspended the 
Northern Ireland Parliament.222 The following year the Northern Ireland Par
liament was abolished altogether and the “guarantee” rewritten to state that 
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“in no event will Northern Ireland or any part of it cease to be part of Her 
Majesty's dominions and of the United Kingdom without the consent of the 
majority of the people . . . voting in a poll held for the purposes of this section 
. . . ,”223 This new guarantee was in turn confirmed in the Northern Ireland 
Act of 1974,224 which dissolved the Assembly created by the previous act and 
provided for the holding of a constitutional convention.225 Apart from the 
substantive charges in the provisions of the guarantee, note that the “confirma
tions declared first by the 1972 Act and then by the 1974 Act—however reas
suring morally to the majority in Northern Ireland—would be redundant, if 
the provisions were regarded as legally binding.’’226 This course of events 
graphically illustrates the inability of one Parliament to bind another by the 
terms of its own legislation.227

223. Northern Ireland Constitution Act, 1973, ch. 36, § 1.
224. ch. 28, § (2)(1).
225. Id.
226. Phillips, Self Limitation by the United Kingdom Parliament, 2 Hastings Const. L.Q. 443. 472 

(1975).
227. Other examples of attempts by one Parliament to bind or limit the actions of subsequent Parlia

ments may be found, for example, in the Statute of Westminster, 1931, 22 & 23 Geo. 5, ch. 4. and the 
various post-war independence acts relating to former members of the Commonwealth. See infra notes 
269-81 and accompanying text. Although these acts are often cited by those who would seek to en
trench a Bill of Rights, the Specialist Advisor to the Select Committee on a Bill of Rights rejected their 
value as precedents in his report.

228. See Memorandum to the Specialist Advisor to the Select Committee on a Bill of 
Rights (June 14. 1977) [hereinafter Memorandum], reprinted in Evidence, supra note 1. at 8-9 (Par
liament can repeal any of its acts).

229. See, e.g.. R. Heuston, Essays in Constitutional Law 6-7 (2d ed. 1964) (advocating recogni
tion of rules prescribing composition and procedures of Parliament as being logically prior to legal 
concept of its sovereignty), cited in J Jaconelli, Enacting a Bill of Rights 166-68 (1980) (advocat- 
ing judicial recognition of validity of “manner and form" limitation on Parliament’s ability to effect Bill 
of Rights with subsequent legislation). But see O. Hood Phillips, supra note 4, at 153-56 (advocating 
adoption of new constitution limiting powers of Parliament because procedural entrenchment legally 
ineffective).

230. J. Jaconelli, supra note 229, at 166.
231. Cited in Robertson, The Reserved Provisions of the Electoral Act, 1 Otago L. Rev. 222, 222 

(1968).
232. Id.
233. Id. (quoting Attorney General J.R. Marshall in 310 N.Z. Parl. Deb. 2839 (1956)).

A Bill of Rights would be as subject to these principles as any other Act. 
Any “protection” that it sought to provide would be subject to express or im
plied repeal by later Acts of Parliament.228 Some commentators,229 however, 
have suggested that since there must be some “rules of recognition” or “rules 
of competence” that define what constitutes Parliament and what is an Act of 
Parliament, it might be possible for Parliament to bind itself as to the manner 
and form of legislation required for the alteration of particular laws, such as a 
Bill of Rights.230 Two such attempts at procedural entrenchment have been 
made within the commonwealth.

Firstly, the Parliament of New Zealand included in the Electoral Act of 
1956, Section 189,231 language that states that certain provisions relating to the 
life of Parliament, the franchise, and the secret ballot, can only be amended or 
repealed by a vote of seventy-five percent of the members of the House of 
Representatives or a simple majority of votes in a referendum.232 Under the 
New Zealand Constitution, Parliament, as in the United Kingdom, cannot 
bind its successors.233 Accordingly, Section 189 itself was not entrenched, re
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fleeting the opinion that the provision imposed only a moral obligation, rather 
than a binding legal limitation, upon the New Zealand Parliament, which re
mains free to repeal the entire scheme by an ordinary Act. As Attorney Gen
eral J.R. Marshall stated upon the introduction of the measure,

What we are doing has a moral sanction rather than a legal one, but 
to the extent that these provisions are unanimously supported by 
both sides of the house, and to the extent that they will be universally 
accepted by the people, they acquire a force which subsequent Parlia
ments will attempt to repeal or amend at their peril against the will of 
the people.234

234. Id. (quoting 310 N.Z. Parl. Deb. 2852 (1956)).
235. See O. Hood Phillips, supra note 4. at 152-53. A "convention is a constant political practice in 

obedience to some constitutional imperative lying outside the law, which moderates or nullifies the 
effect of a legal rule.” Atty-Gen. v. Jonathan Cape Ltd., [1975] 3 All E.R. 484.

236. Canadian Bill of Rights, 1960 Can. Stat., ch. 44.
237. Id. § I.
238. Id. § 2.
239. See W Tarnopolsky, The Canadian Bill of Rights 66 (2d ed. 1975). Under the pre-1981 

constitution, the British North America Act, 1867, 30 & 31 Viet., ch. 3, § 18, which was an ordinary act 
of the United Kingdom Parliament, the Canadian Parliament was supreme in the sense of being able to 
make or unmake any law within the jurisdiction granted to it. The situation under the Constitution Act 
of 1981 may be analogous. See infra note 241.

240. See R. v. Drybones, 9 DLR.3d 475-76 (1970) (analyzing Bill of Rights with regard to Indian 
Act). The statutory foundation of government in Canada, the broader scope of judicial review, and the 
fact that the Act in question was passed prior to the Canadian Bill of Rights militate against this being a 
strong precedent for the United Kingdom.

241 See O. Hood Phillips, supra note 4, at 143. The position of the new Canadian Charter of 
Rights and Freedoms is similar, but also somewhat less defined. The Canada Act, 1982, ch. 11. referred 
to in Canada as the Constitution Act of 1981, established an entirely Canadian procedure for amend
ment of their Constitution that eliminated any need for approval by the British Parliament. In addition 
to patriating the amendment procedure, the Act also provided for the recognition of certain fundamen
tal rights and freedoms in a Charter. Although the Constitution and Charter are declared to be the 
“supreme law,” which will prevail over other inconsistent laws, see id. § 52( 1). the Canadian Parliament 
may still expressly declare that a subsequent enactment shall have effect “notwithstanding” the Charter. 

Consequently, it has been suggested that this provision’s only binding force 
would be as a constitutional “convention.”235

Secondly, in 1960, the Canadian Parliament enacted a Bill of Rights,236 
which recognized and sought to protect certain human rights and fundamental 
freedoms.237 Section 2 of the Act provided that “[ejvery law of Canada shall, 
unless it is expressly declared by an Act of Parliament of Canada that it shall 
operate notwithstanding the Canadian Bill of Rights, be so construed and ap
plied as not to abrogate, abridge or infringe .. . any of the rights and freedoms 
herein recognized and declared.”238 The Act did not otherwise seek to limit 
the legislative power of the Canadian Parliament, which, like the United King
dom Parliament, was deemed to be incapable of binding its successors under 
the constitutional structure then in effect.239 Thus, the Act was subject to re
peal or amendment by any subsequent enactment. However, the provisions of 
Section 2 were judicially interpreted as precluding implied repeal of the Cana
dian Bill of Rights. In order to abrogate its protections, an express declaration 
of the intent to do so by the Canadian Parliament would have been neces
sary.240 To that extent the Canadian Parliament directed the interpretation to 
be given to the Act by the courts but did not, strictly speaking, bind future 
Parliaments, which remained free to repeal the Act.241
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Those who urge the “manner and form” argument to assert that a Bill of 
Rights for the United Kingdom may be procedurally entrenched rely heavily 
upon three Commonwealth cases, Attorney General for New South Wales v. 
Trethowan ,242 243 Harris v. Minister of the Interior and Bribery Commissioner f. 
Ranasinghe,244 In each of these cases a bill or statute was invalidated for 
failure to comply with procedural requirements set forth in earlier enact
ments.245 However, the Parliament concerned in each instance derived its leg
islative power from a written instrument, which itself authorized the 
procedural requirement.246 This provides the basis for an important distinc
tion between “legislatures that owe their very existence to a legislative Act. and 
the United Kingdom Parliament,” which “derives its power to legislate from 
common law.”247 This distinction is crucial, for “[a] legislature has no power to 
ignore the conditions of law-making that are imposed by the instrument which 
itself regulates its power to make law.”248 Accordingly, these cases are of little 

See id. § 33(1). Thus, although the Charter is entrenched in the Canadian Constitution, it may still be 
abrogated in a similar fashion to the 1960 Bill of Rights. The exact limits that have been imposed upon 
the Canadian Parliament’s authority, however, and the role of the courts in enforcing those limits, have 
yet to be clearly defined. See also R. Simeon, A Citizen's Guide to the Constitutional Question 
(1980).

242. 1932 A.C. 526.
243. [1952] 2 S. Afr. L.R. 428, sub num. Harris v. Donges, 1952 T.L.R 1245.
244. 1965 A.C. 172 (1964).
245. In Trethowan, the Judicial Committee of the Privy Council upheld the grant of injunctions 

restraining the presentation to the Governor General for Royal Assent of a Bill passed by the New- 
South Wales Legislature abolishing the Second Chamber; because of failure to comply with an earlier 
Act. such abolition could not be effected without a referendum. 1932 A.C. at 526.

Harris, which is also known as the Cape Coloured Voters Case, concerned the validity of the Separate 
Representation of Voters Act 1951 passed by the South African Parliament to create a separate electo
ral roll for non-white voters. The appellate Division of the Supreme Court of South Africa held the 
1951 Act invalid for failure to comply with the South Africa Act 1909, which required that amendment 
of the franchise could not be effected without a two-thirds vote of both Houses of the legislature sitting 
together. [1952] 2 S. Afr. L.R. at 428-29.

In Ranasinghe, the Privy Council voided provisions of the Bribery Amendment Act 1958. passed by 
the Ceylon Parliament, which were deemed to conflict with the Ceylon (Constitution) Order in Council 
1946, because of the failure of the 1958 Act to comply with Section 29(4) of the 1946 Order. Section 
29(4) provided that amendment or repeal of the Council Order could not be effected without a two- 
thirds vote of the House of Representatives as demonstrated by a Certificate of the Speaker, which was 
lacking in the later Act. 1965 A.C. at 172-73.

246. Trethowan concerned the New South Wales legislature, which derived its powers from the Co
lonial Laws Validity Act, 1865, 28 & 29 Viet., ch. 63. The Act provided that the laws be "passed in such 
manner and form as . . . required by any Act of Parliament. Letters Patent. Order in Council, or 
Colonial Law, for the time being in force in the said Colony." See Memorandum, reprinted in Evi
dence, supra note I, at 5-6. The Judicial Committee’s decision, finding the Bill contrary to the proce
dures set forth in the 1929 Act, was expressly based upon the Colonial Law Validity Act. See id.

Harris concerned the South African Parliament, which was created by. and derived its powers from, 
the South African Act 1909 and thus remained bound by its procedural provisions notwithstanding the 
Status of the Union Act 1934. The 1934 Act essentially reenacted in South Africa the provisions of the 
Statute of Westminster and recognized the legislative autonomy of the dominions. The pertinent provi
sions of the 1909 Act were not repealed by the South African Parliament until the 1960’s. See id. at 6.

Ranasinghe concerned the Ceylon Parliament, which derived its power from the Ceylon (Constitu
tion) Order in Council 1946, which also contained the pertinent procedural restrictions. See id. at 6-7.

247. Memorandum, reprinted in Evidence, supra note 1, at 6, 9.
248. Id. at 6. See Wade, The Basis of Legal Sovereignty, 1955 Cambridge L.J. 172. 184-90. Contra 

R. Heuston, supra note 229, at 23-25 (principles in Trethowan and Harris apply to British Parliament; 
“it cannot make any difference whether the rules which identify the sovereign come entirely from . . . 
statute (as they do in Ireland. New South Wales and South Africa) or partly from the common law and 
partly from statute (as they do in the United Kingdom since 1911)”). This distinction is also important 
in considering the precedential value of the Canadian Charter of Rights and Freedoms discussed supra 
note 241.
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value in determining the scope of the United Kingdom Parliament’s powers of 
self-limitation because, as the Privy Council stated in Ranasinghe, “In the con
stitution of the United Kingdom there is no governing instrument which 
prescribes the law-making powers and the forms which are essential to those 
powers.”249

249. Bribery Commissioner v. Ranasinghe, 1965 A.C. 172, 195 (1964). See also Harper v. Home 
Secretary, [1955] 1 Ch. 238, 253 (principle in Trethowan has no application to power of United King
dom Parliament).

250. [1932] 1 KB 733 (Div. Ct. 1931).
251. [1934] 1 K.B. 590.
252. E. Wade & G Phillips, supra note 5, at 66.
253. Ellen Street Estates, Ltd. v. Minister of Health, [1934] 1 K.B. 590, 595 (emphasis added).
254. Id.
255. Id. at 597.
256. Id. This decision has been criticized for being overbroad. It has been asserted that it would 

have been closer to the facts to have ruled that Parliament cannot bind itself as to the contents of 
subsequent legislation, rather than the form of subsequent legislation. See E. Wade & G. Phillips, 
supra note 5, at 66.

257. H.L. Select Committee on a Bill of Rights, Report, H.L. Paper No. 176, Sess. 1977-78, at 
41.

258. Id. at 35; see also. Memorandum, reprinted in Evidence, supra note 1, at 2-4.
259. Bill of Rights Bill, supra note 163, cl. 3.
260. See supra notes 236-41 and accompanying text.

The two English cases that considered these arguments for binding restric
tions upon Parliament’s authority, rejected them. Vauxhall Estates, Ltd. v. Liv
erpool Corp. 250 251 and Ellen Street Estates, Ltd. v. Minister of Health--{ both dealt 
with conflicting schemes for the assessment of compensation for the compul
sory acquisition of land by public authorities contained in the Housing Act 
1925 and the Acquisition of Land (Assessment of Compensation) Act 1919.252 
Counsel argued that, while Parliament remained free to repeal expressly the 
1919 Act at its pleasure, the language contained in section 7(1) that inconsistent 
provisions “shall cease to have or shall not have effect” prevented subsequent 
Parliaments from legislating inconsistently by implication.253 Thus, counsel as
serted that the 1919 provisions must prevail over the inconsistent 1925 Act.254 
In dismissing this argument, Lord Justice Maugham stated that one Parlia
ment cannot deny a subsequent Parliament’s power to impliedly repeal an ear
lier statute by passing an inconsistent Act.255 Thus, as full effect must be given 
to the “will of the legislature,” Parliament cannot bind its successors even in 
the procedures by which it may legislate.256

Lord Wade’s Bill, as considered by the Select Committee, initially included 
a provision that stated that “in case of conflict” with any subsequent Act the 
Bill of Rights “shall prevail unless (the) subsequent enactment shall explicitly 
state otherwise.”257 The cases mentioned above helped to lead the House of 
Lords Select Committee to conclude that any such provision, seeking to limit 
implied repeal of a Bill of Rights by subsequent legislation, would fail.258 Ac
cordingly, the pertinent provision of the Bill that ultimately passed the House 
of Lords states that a subsequent enactment “shall be deemed to be subject to 
the provisions of the [Bill of Rights] and shall be so construed unless such 
subsequent enactment provides otherwise or does not admit of any construc
tion compatible with the provisions of this Act.”259 While this may appear at 
first glance to be very similar to the Canadian Bill of Rights provision men
tioned earlier,260 it actually reflects no more than the traditional common law 
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rules of interpretation:261

261. See Memorandum, reprinted in Evidence, supra note 1, at 4.
262. 402 Parl. Deb., H.L. (5th ser.) 1000 (1979) (remarks of Lord Foot) (referring to Lord Wade’s 

1979 Bill). Virtually identical language appears in the 1981 Bill.
263. See 402 Parl. Deb., H.L. (5th ser.) 1068 (1979) (remarks of the Lord Chancellor, Lord 

Hailsham).
264. As a practical matter, it is perhaps more likely that the broad guarantees of the Bill of Rights 

will be more ambiguous than subsequent enactments. See Memorandum, reprinted in Evidence, 
supra note 1, at 4. This is, however, by no means certain. For example, the Lord Chancellor has stated 
that “if you sat, as I have ... for the best part of 10 years ... on the Appellate Committee of [the 
House of Lords] you would notice that nine cases out of ten are concerned solely with the question of 
what on earth Parliament meant by certain unintelligible words.” 402 Parl. Deb., H.L. (5th ser.) 1067 
(1979).

265. Edinburgh & Dalkeith Ry. Co. v. Wauchope, 8 Eng. Rep. 279, 284-85 (1842). Such a rule also 
bars judicial inquiry into the existence of a “special majority” or other extraordinary procedural re
quirement for enactment such as that employed in the New Zealand Electoral Act mentioned earlier. 
See supra notes 232-35 and accompanying text. This principle has been reaffirmed as recently as 1974. 
See Pickin v. British Ry. Bd., 1974 A.C. 765.

266. See E. Wade & G. Phillips, supra note 5, at 52, 70-71.

So far as this Bill of Rights is concerned, it does not provide any 
safeguard against an elected majority in [the Commons] carrying 
through a measure which intrudes upon the rights of the subject, be
cause . . . under Clause 3 of this Bill ... if there is a conflict be
tween subsequent legislation and the provisions of the [Bill of Rights] 
then, unless they can be reconciled, the subsequent legislation must 
prevail.262

The courts will always try to construe a later Act so as to avoid a conflict 
with an earlier Act. The tendency to apply this rule would be especially strong 
if the earlier Act were a Bill of Rights and derived from the United Kingdom’s 
international obligations.263 Nevertheless, the “entrenching” provision in 
Lord Wade’s Bill is only a rule for interpretation that will not save the Bill of 
Rights when the intention of the later Act is clear.264 Moreover, the British 
courts will not delve into the legislative history of an Act to ascertain the enact
ment’s intended purpose. “[I]f. . . it should appear that a Bill has passed both 
Houses and received the Royal Assent, no court of justice can inquire into the 
mode in which it was introduced into Parliament, or into what was done previ
ous to its introduction, or what passed in Parliament during its progress in its 
various stages through both Houses.”265 This is merely a reflection of the ap
plication of the doctrine of Parliamentary Sovereignty and the resulting duty 
imposed upon the courts to apply and interpret the laws as enacted by 
Parliament.266

The House of Lords, in passing this formulation of Lord Wade’s Bill of 
Rights Bill, concluded that the principle of Parliamentary Sovereignty barred 
any form of entrenchment that would purport to legally limit a future Parlia
ment. The New Zealand and Canadian examples, along with the various 
Commonwealth cases that would argue in favor of some form of procedural 
entrenchment, are distinguishable from the situation of the United Kingdom 
Parliament. They pertain to legislative bodies that derived their power to leg
islate from a written instrument as opposed to the common law. Furthermore, 
those English cases that considered such arguments in respect to the United 
Kingdom Parliament rejected the possibility of entrenchment. However, while 
the traditional application of the doctrine may thus preclude any legal limita
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tion upon Parliament’s legislative power, this does not mean that Parliament’s 
power is completely unfettered.

B. THE POLITICAL LIMITATION OF THE SUPREMACY OF PARLIAMENT

Dicey himself distinguished between the theoretical and political or practi
cal aspects of the sovereignty of Parliament.267 While noting that the powers 
attributed to the Queen, Lords, and Commons united are legally unrestricted, 
he went on to state that “the power of Parliment is not unlimited .... There 
are many enactments, and these laws not in themselves obviously unwise or 
tyrannical, which Parliament never would and . . . never could pass.”268 Prac
tical and political controls serve to define the outer limits of Parliament’s au
thority. This can be seen in the discussion that occasionally surrounds the 
effect of the Statute of Westminster 1931269 and the various post-war Indepen
dence Acts.270

267. See A.V. Dicey, supra note 48, at 70-81.
268. Id. at 71.
269. 22 & 23 Geo. 5, ch. 4.
270. See Ceylon Independence Act, 1947, 11 & 12'Geo. 6, ch. 7.
271. 22 & 23 Geo. 5, ch. 4.
272. The statute reads, “No Act of Parliament of the United Kingdom shall extend, or be deemed to 

extend, to a Dominion as part of the law of that Dominion, unless it is expressly declared in that Act 
that the Dominion has requested, and consented to the enactment thereof.” Id. § 4. In so far as it 
applies to Canada, this section was repealed by the Canada Act, 1982. See supra note 241.

273. 1935 A.C. 500.
274. Id. at 520.
275. Memorandum, reprinted in Evidence, supra note 1, at 8-9.
276. See Ceylon Independence Act, 1947, 11 & 12 Geo. 6, ch. 7, § 1.

The Statute of Westminster271 recognized the conventional legislative auton
omy of the former dominions of Australia, Canada and New Zealand. Section 
4 of the Statute provided that no subsequent Act of Parliament would extend 
to one of the dominions unless it was expressly declared that the dominion had 
requested and consented to such action.272 273 Despite this apparent attempt to 
limit the territorial scope of legislation, as well as bind future Parliaments, 
Parliament did not state that it would not or could not pass an enactment con
trary to this provision. As Lord Chancellor Sankey stated in British Coal Cor
poration v. The King?'13

It is doubtless true that the power of . . . Parliament to pass on its 
own initiative any legislation that it thought fit extending to [one of 
the dominions] remains unimpaired. Indeed, . . . Parliament could, 
as a matter of abstract law, repeal or disregard section 4 of the Stat
ute. But that is theory and has no relation to reality.274

Lord Sankey’s remarks prompted the Specialist Advisor to the House of Lords 
Select Committee to state that the “dictum is at once an assertion of the full 
rigor of Parliamentary sovereignty as a matter of law and its denial as a matter 
of practice.”275

With regard to the postAvar Independence Acts, slightly different considera
tions apply*  Pre-1960 grants of independence contained provisions similar to 
Section 4 of the Statute of Westminster where it was thought Parliament might 
wish to legally retain some legislative authority over the former colony.276 
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Since that time, it has been the United Kingdom’s practice to transfer all legis
lative and executive functions to the newly independent country to create a 
new sovereign state in international law.277 This has prompted the obviously 
practical observation that “freedom once conferred, may not be revoked,”278 279 
and Lord Denning’s often quoted dictum in Blackburn v. Attorney General1'19 
that the effect of the Statute of Westminster and the various Independence 
Acts could not be reversed.280 However, the strictly legal position was also 
restated in Blackburn by Lord Justice Scarman, who observed that “[a]s to 
Parliament, in the present state of the law, it can enact, amend, and repeal any 
legislation it pleases.”281 The continuing vitality of this legalistic view can be 
seen in the case of Rhodesia.

277. See Bahamas Independence Act, 1973, ch. 27, § 1(2).
278. Ibralebbe v. R., 1964 A.C. 900, 923.
279. [1971] 1 W.L.R. 1037, 10 Common Mkt. L.R. 784.
280. Id. at 1040, 10 Common Mkt. L.R. at 790.
281. Id. at 1041, 10 Common Mkt. L.R. at 791.
282. See generally C. Palley, The Constitutional History and Law of Southern Rhodesia 

(1965).
283. ch. 76.
284. Id. § 1.
285. [1969] 1 A.C. 645. The appellant challenged the validity of the emergency regulations under 

which he was imprisoned. Id. at 651.
286. Id. at 710, 720.
287. Id. at 723.
288. Madzimbamuto v. Lardner-Burke, [1968] 2 S.A.L.R. 284, 295-307, 359-60 (Rho. App. Div.) 

(Smith government a fully de facto government that can lawfully do whatever its predecessors could 
have done). See also R. v. Ndhlovu, [1968] 4 S.A.L.R. 515, 526-27 (Rho. App. Div.) (decisions of Privy 
Council not binding on courts of Rhodesia); Dhlamini v. Carter, [1968] 4 S.A.L.R. 464, 465-66 (Rho. 
App. Div.) (refusal to grant stay of execution order pending appeal to Privy Council because Privy 
Council judgment would be ineffective in Rhodesia).

Southern Rhodesia became a colony in 1923 and exercised a large measure 
of self-government until Ian Smith’s unilateral declaration of independence in 
1965.282 The United Kingdom Parliament responded with the Southern Rho
desia Act 1965,283 which declared that Rhodesia continued to be a colony of 
Great Britain and that laws made without the authority of an Act of Parlia
ment were invalid.284 In Madzimbamuto v. Lardner-Burke,285 an appeal with 
special leave was heard in the Privy Council that challenged the Smith govern
ment’s 1966 emergency regulations on this basis.286 In upholding the United 
Kingdom’s power to legislate for Rhodesia in these circumstances, the Judicial 
Committee stated,

It is often said that it would be unconstitutional for the U.K. Parlia
ment to do certain things, meaning that the moral, political and other 
reasons against doing them are so strong that most people would re
gard it as highly improper if Parliament did these things. But that 
does not mean that it is beyond the power of Parliament to do such 
things. If Parliament chose to do any of them, the courts could not 
hold the Act of Parliament invalid.287

Naturally the view in the Rhodesian courts was to the contrary, denying any 
legal effect to the 1965 Act and subsequent British judicial decisions.288 Given 
this apparent break in the constitutional link between Great Britain and Rho
desia in 1965, the reassertion of British colonial authority after 14 years by the 
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Southern Rhodesian Constitution [Interim Provisions] Order,289 prior to the 
implementation of the constitutional settlement that led to the creation of an 
independent Zimbabwe, illustrates both the lack of legal limitation upon Par
liament’s authority and the force of practical and political reality.290 Moreover, 
as stated by the Specialist Advisor to the House of Lords Select Committee,

289. Order in Council, 1979, Stat. Instr. No. 1571.
290. Id.
291. Memorandum, reprinted in Evidence, supra note 1, at 8-9.
292. A.V. Dicey, supra note 48, at 73.
293. Id. at 79-82.
294. 402 Parl. Deb., H.L. (5th ser.) 1023, 1026 (1979).
295. E. Wade & G. Phillips, supra note 5, at 81.
296. Id. at 83.
297. 402 Parl. Deb., H.L. (5th ser.) 1013-14 (1979) (remarks of Lord Carr of Hadley).

The grant of. . . independence to Dominions and Colonies overseas 
is a matter of the transfer of. . . power from the United Kingdom 
Parliament to another authority in respect of defined territories. That 
is quite a different matter from Parliament’s purporting to (legally) 
fetter itself for the future as to the exercise of its legislative powers in 
the United Kingdom.291

According to Dicey, the ultimate control of the legal sovereign. Parliament, 
lies with the electorate, which “is sure ... to prevail on all subjects to be 
determined by the British government.”292 The perceived will of the electors 
acts as a political check upon the authority of Parliament, which combines 
with the limit of practicality to determine the scope of Parliament’s legisla
tion.293 As Lord Lloyd of Hampstead stated during the second reading debate 
of Lord Wade’s Bill of Rights Bill, “Surely, in a democratic system the reason 
why Parliament is to be preferred as the source of public policy ... is that 
Parliament is democratically elected and . . . accountable to the electorate 
. ... If what we fear is political tyranny, then we must seek to control that by 
political means.”294

This approach is well suited to a centralized, unitary system of government, 
such as that found in the United Kingdom, where the executive is closely 
linked to the dominant political voice in Parliament.295 However, its effective
ness depends upon Parliament’s viability as a political forum in expressing 
public opinion and exercising control over the government.296 This effective
ness has been called into question by Lord Hailsham and others, who feel that 
a new elective dictatorship presents

cause for concern . . . [in] that [the] democratic institutions in the 
[United Kingdom] as they are now functioning have really ceased to 
provide the effective checks and balances which ... are essential for 
the safeguarding of democratic freedom in this or indeed in any other 
country. The power of a majority in the House of Commons has now 
in fact become absolute. That might be all right ... if the majority 
in the House of Commons were a representative majority, but of 
course under our present electoral system it is not. An overall major
ity can be, and usually is, obtained by a party which has won the 
votes only of a minority of the electorate.297
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Furthermore, any control that the electorate may exercise is sporadic by its 
very nature and dependent upon the political parties, news media, interest 
groups, and others that form or express public opinion.298 There has been 
some movement in recent years, accordingly, to make Parliament more politi
cally responsive to the electorate, notably through the use of the referendum.

With the exception of the “border poll” provisions in the Northern Ireland 
Act,299 prior to 1975 there was no provision in the United Kingdom for the 
machinery of direct democracy. Rather, a political party that came into power 
following a general election would be deemed to have a mandate to carry out 
the measures advocated in its election manifesto.300 However, the referendum 
mechanism has been employed on two occasions in recent years.

The Conservative Government, elected in 1970, was criticized for negotiat
ing with and joining the European Economic Community (EEC) in 1972 with
out such a mandate, because it did not make membership in the EEC part of 
its election manifesto. A year after the 1974 general election the new Labour 
Government put the question of continued membership in the Community to 
the electorate in a referendum.301 Public approval of continued membership 
avoided the political problem of whether a “no” vote by the electorate would 
have required Parliament to repeal the European Communities Act 1972, 
which implemented the Treaty of Accession.302 The Scotland and Wales Acts 
1978303 also resorted to the referendum mechanism in seeking to obtain ap
proval of the Scottish and Welsh peoples prior to embarking on a plan of legis
lative devolution. When the plan failed to win approval by the stipulated 
margin the Acts were repealed.304

It is uncertain if these instances are the beginning of a trend towards greater 
participation of the electorate in the legislative process.305 Such a trend would 
increase the elctorate’s control over Parliament, but at some risk, as the deter
mination as to whether an issue was of a sufficiently fundamental nature to 
require approval by referendum must remain a political, rather than legal, de
cision and could be overused or abused.306 At least one commentator has

298. E. Wade & G. Phillips, supra note 5, at 82.
299. See supra notes 214-27 and accompanying text. The referendum device was considered, how

ever, in dealing with such issues as home rule for Ireland, free trade, the extension of the term of 
Parliament in 1945, and even in the Parliament Bill of 1911. See A. Goodhart, Referendum (1971).

300. E. Wade & G. Phillips, supra note 5, at 83.
301. Id. at 126. The referendum was conducted pursuant to the Referendum Act, 1975, ch. 33.
302. Sixty-five percent of the electorate voted in the referendum, of which 67.2% were in favor of 

continued membership in the EEC. E. Wade & G. Phillips, supra note 5, at 126.
303. chs. 51 & 52.
304. The plan called for approval by 40% of the electorate, but received only a 33% “yes” vote in 

Scotland. Only 31% voted no. In Wales, the proposal was overwhelmingly defeated. Murray, Devolu
tion in the U.K.: A Scottish Perspective, 96 L.Q. Rev., 35, 49 (1980). See also supra note 7 and accompa
nying text (discussing Scotland and Wales Acts 1978).

305. See Constitutional Referendum Bill, Motion for 1st Reading. 1163 Parl. Deb., H.L. (5th ser.) 
506 (1981). Other uses of the referendum mechanism have been proposed, such as using it as part of a 
procedure whereby the House of Lords could call for a public vote on a proposed measure of the House 
of Commons. See Brewster, The Rule of Law and the Voluntary Society, 14 J. Soc. Pub. Tchrs. L. 286, 
289-96 (1979).

306. See P. Dalton & R. Dexter, supra note 41, at 101. Illustrative of this point are Lord Balfour’s 
comments on moving the second reading of his Reference to the People Bill. If it had passed, this Bill 
would have modified the Parliament Act of 1911 to require a referendum as an integral part of enacting 
certain measures. Lord Balfour stated that

some have suggested limiting bills which are to be the subject [of a referendum] to those which 
propose some great Constitutional change, to those which interfere with the Treaties of Union 
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noted that direct democracy is inherently incompatible with the United King
dom’s “responsible Parliamentary system.”* 307

between the different component parts of the United Kingdom ... But when you come to 
look into it you find that the provisions, for example, in the Treaty of Union between England 
and Scotland are so diverse in their range that it is not all together easy to settle what is and 
what is not an essential or fundamental part of the Treaty of Union. . . . [Ujnless you can 
find some distinct line . . . you will have to set up some sort of tribunal to decide whether a 
Bill does or does not come within the category. I frankly say that this is a matter. . . fraught 
with the greatest possible difficulty.

7 Parl. Deb., H.L. (5th. ser.) 662 (1911).
307. O. Hood Phillips, supra note 4, at 60. Rather than creating “perfect representative institu

tions,” Professor Phillips advocates increasing Parliament’s accountability with more frequent elections.
308. See D. Lasok & J. Bridge, Law and Institutions of the European Communities, ch. 2 

(2d ed. 1976).
309. ch. 68. See D Lasok & J. Bridge, supra note 308, at 246-49. For a brief discussion of the 

United Kingdom’s “dualist” approach to international obligations, see supra notes 99-101 and accom
panying text.

310. D. Lasok & J. Bridge, supra note 308, at 249. The determination of which provisions are 
intended to have “direct effect” or “direct applicability” within the member states is somewhat unclear, 
as these are terms of art. The determination is based upon both the form of the enactment (decision, 
directive or regulation) and its purpose. See id. at 197-205.

311. European Communities Act, 1972, ch. 68, § 2(2). This is, however, subject to certain limita
tions. For example, such delegated legislation may not impose taxation, have retroactive effect, sub
delegate power, or create new criminal offenses punishable by more than two years imprisonment or 
fine of £400. D. Lasok & J. Bridge, supra note 308, at 250-51.

312. European Communities Act, 1972, ch. 68, § 3(2). See D. Lasok & J. Bridge, supra note 297, at 
259.

313. Memorandum, reprinted in Evidence, supra note 1, at 9 (emphasis added).

The use of the referendum device and the general internal pressures for Par
liamentary reform attest to the ongoing evolution of the British system. It is 
this amorphous area of political controls that has the greatest potential of 
bringing about change in the traditional application of the doctrine of Parlia
mentary Sovereignty, rather than an outright reformulation of the legal theory. 
This is evident in the changes that have occurred as a result of the “external” 
pressures occasioned by Great Britain’s membership in the European Eco
nomic Community.

The various member states, in forming the Community, created a suprana
tional entity that has as its object the establishment of a common market and 
the approximation of economic policy.308 The signing and ratification of the 
Treaty of Accession to the European Community was an executive act, an ex
ercise of the prerogative power of the Crown, which was implemented within 
the United Kingdom by the European Communities Act 1972.309

By Section 2(1) of the European Communities Act, the United Kingdom 
expressly provided for the enforceability in the national courts of those provi
sions of Community law that are intended to-be directly applicable within the 
member states.310 The Act also conferred broad authority upon the Govern
ment to pass delegated or subordinate legislation implementing obligations 
under Community law that are not otherwise directly applicable.311 Further, 
the courts of the United Kingdom were directed to take judicial notice of the 
Community treaties, Official Journal, and decisions of the European Court of 
Justice on Community Law.312 Finally, Section 2(4) '"purports to secure that 
any Act of Parliament, even a future Act, must always yield” to Community 
law.313 Thus it would appear that Parliament, through its own enactment, has 
abrogated much of its sovereign legislative power over a wide area in favor of 
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the Community institutions.314 Although this is the view taken by the Euro
pean Community itself,315 it is not the position taken by the United 
Kingdom.316

The view in the United Kingdom is that Parliament remains free to unilater
ally alter or amend the European Community Act, which it regards as no more 
secure or entrenched than the Statute of Westminster or the various indepen
dence acts discussed earlier.317 This is in accord with the advice given by four 
successive lord chancellors to their respective governments prior to the United 
Kingdom’s accession to the European Economic Community318 and reflects 
the reasoning that underlay the 1975 referendum on continued Community 
membership.319 Thus, Parliament’s sovereignty remains, theoretically, unaf
fected. “If the Queen in Parliament were to make laws which were in conflict 
with [Great Britain’s] obligations under the Treaty of Rome, those laws and 
not the conflicting provisions of the Treaty would be given effect as the domes-

314. This was accomplished without an express statement in the European Communities Act, 1972, 
ch. 68, of the supremacy of community law, which would not have been politically feasible. Rather it 
was accomplished by the recognition of broad “enforceable community rights” in Section 2(1), supple
mented by Section 2(4)’s statement that “any enactment passed or to be passed . . . shall be construed 
and have effect subject to the foregoing [i.e., Section 2(1): community rights]. . . .” See Jaconelli, 
Constitutional Review and Section 2(4) of the European Communities Act 1972, 28 Int’l Comp. L.Q. 65, 
65 (1979).

315. The European Court of Justice has held.

As opposed to other international treaties, the Treaty instituting the E.E.C. has created its own 
order which was integrated with the national order of the member-States the moment the 
Treaty came into force; as such, it is binding upon them. In fact, by creating a Community of 
unlimited duration, having its own institutions, its own personality and its own capacity in 
law, apart from having international standing and more particularly, real powers resulting 
from a limitation of competence or a transfer of powers from the States to the Community, the 
member-States, albeit within limited spheres, have restricted their sovereign rights and created 
a body of law applicable both to their nations and to themselves. The reception, within the 
laws of each member-State, of provisions having a Community source, and more particularly 
of the terms and of the spirit of the Treaty, has as a corollary the impossibility, for the mem
ber-States, to give preference to a unilateral and subsequent measure against a legal order 
accepted by them on a basis of reciprocity.

The transfer, by member-States, from their national order, in favour of the Community 
order of the rights and obligations arising from the Treaty, carries with it a clear limitation of 
their sovereign right upon which a subsequent unilateral law, incompatible with the aims of 
the Community, cannot prevail.

Costa v. ENEL. 1964, Common Mkt. L. Rev. 425, 455-56. See also Bebr, Law of the European Com
munities and Municipal Law, 34 Mod. L. Rev. 481, 487-94 (1971) (European Court of Justice rulings 
require supremacy of community law over that of member states in certain areas); Dagtoglou, European 
Communities and Constitutional Law, 32 Cambridge L. J. 256, 261 (1973) (Community acquires auton
omy of legal and political standing through transfer of powers formerly reserved to member states); 
Mitchell, Kuipers & Gall, Constitutional Aspects of the Treaty and Legislation Relating to British Mem
bership, 9 Common Mkt. L. Rev. 134, 145-46 (1972) (continental courts have interpreted community 
law to be supreme over national law).

316. See Memorandum, reprinted in Evidence, supra note 1, at 9.
317. Id. However, if the United Kingdom unilaterally withdrew from the EEC, it might well be a 

breach of international, as well as community law, irrespective of how it might be regarded in British 
courts. See E. Wade & G. Phillips, supra note 5, at 76.

318. Lord Kilmur and Lord Dilhome advised Mr. MacMillan’s Conservative government that Com
munity membership did not impair Parliamentary Sovereignty, as did Lord Gardiner to Mr. Wilson’s 
Labour government and Lord Hailsham to Mr. Heath’s Conservative government. See Phillips, supra 
note 226, at 467. The same reasoning was reflected in the act of holding a referendum on continued 
EEC membership. See supra notes 300-02 and accompanying text (discussing 1975 British referendum 
on continued EEC membership).

319. See supra notes 300-02 and accompanying text.
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tic law of the United Kingdom.”320 As Lord Scarman has noted,
The European Communities Act preserves, of course, the de-jure sov
ereignty of Parliament. Community law has the force of law because 
Parliament says so . . . [CJonflicts between Community law and 
homemade law should be few .... Nevertheless, they will arise one 
day, and [the] courts will be presented with a constitutional issue. It 
is likely to take the form of a Community rule of law and a subse
quently enacted statute. . . . The European Communities Act can
not be read as limiting the sovereignty of Parliament. No British 
court could . . . go so far as to hold that Parliament to-day had lim
ited the freedom of action of Parliament tomorrow without a consti
tutional reform that is in fact beyond the power of Parliament by 
statute to effect.321

However, this strictly traditional application of the legal doctrine of Parlia
mentary Sovereignty to the United Kingdom’s membership in the European 
Community belies the potent practical effect that membership has upon the 
operation of the British legal system. Apart from the single area of possible 
direct conflict between Community law and a subsequent Act of Parliament,322 
de facto limitations upon Parliament’s legislative competence have been cre
ated that cannot be ignored. In the areas affected by European regulations or 
directives, “Parliament’s ‘absolute’ legislative sovereignty [is rendered] an 
anachronism so long as the Treaties are part of [the United Kingdom’s] 
law.”323 The range of activity covered by the Treaties is broadly defined and 
includes the regulation of customs duties, agriculture, the movement of labor 
and capital, transportation, restrictive trade practices, and specific regulation 
of the coal, steel, and nuclear industries.324 Thus, at least in these areas, new 
considerations have been imposed that may constitute or create practical limi
tations upon the ambit of Parliament’s legislation. This is the first major con
sequence of Great Britain’s membership in the Community.

Community membership has done more, however, than provide a new 
source of law for the United Kingdom. It has introduced a new type of law 
based upon broad general principles, derived from the continental legal sys-

320. Diplock, The Common Market and the Common Law. 6 J.A.L. Tchrs. 3, 5 (1972).
321. Scarman, The Law of Establishment in the European Economic Community, 24 N. 1r. L.Q. 61, 

70-72 (1973). The view of the Community remains diametrically opposed to this position:

No provisions of municipal law, of whatever nature they may be, may prevail over Commu
nity law . . . lest it be deprived of its character as Community law and its very legal founda
tion be endangered. . . . [T)he validity of a Community instrument or its effect within a 
member state cannot be affected by allegations that it strikes at . . . the principles of a na
tional constitutional structure.

Internationale Handelgesellshaft, mbH v. Einfur-und Vorratsstelle Fur Getrade und Futtermittel, 11 
Common Mkt. L.R. 255, 283 (1972) (European Court of Justice).

322. Lord Mackenzie Stuart warns against overdramatizing the problem of accommodating subse
quent inconsistent acts of Parliament with Community law. M. Stuart, The European Communi
ties and the Rule of Law 16 (1977). In the event an inconsistent subsequent national law is held to 
prevail over community law by British courts, contrary to the principle of the supremacy of Community 
law, the ultimate sanctions would be extra-legal, as in the case of any breach of international obliga
tion. D. Lasok & J. Bridge, supra note 308, at 259.

323. L. Scarman, supra note 3, at 70.
324. See generally D. Lasok & J. Bridge, supra note 308, at 284-344. 
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terns, which invites an expanded judicial role.323 As Lord Denning stated in H 
P Bulmer Ltd. z J. Bollinger S.A. ,326

[W]hen we come to matters with a European element, the Treaty is 
like an incoming tide. It flows into the estuaries and up the rivers. It 
cannot be held back. Parliament has decreed that the Treaty is 
henceforward to be part of our law. . . .

. . . [W]e must no longer speak or think of English law as some
thing on its own. We must think and speak of Community law, of 
Community rights and obligations, and we must give effect to them. 
This means a great effort for the lawyers. We have to learn a new 
system.327

This new system is based on “statutes” that are drafted without the definitive 
complexity or exacting detail of English legislation and that focus upon gen
eral aims and purposes rather than attempting to provide for all possible con
tingencies.328 Adherence to the traditional notions of literal interpretation of 
statutes and the prohibition against “judicial legislation” as a “naked usurpa
tion of the legislative function”329 would defeat the operation of most Commu
nity laws. Accordingly, in Lord Denning’s words, since “[a]ll the way through 
the Treaty, [regulations, and directives] there are gaps and lacunae', . . . [in] 
the European way, . . . [t]he details [must] be filled in by the judges. . . . No 
longer must they examine the words in meticulous detail [or] argue about pre
cise grammatical sense. [Rather,] they must look to the purpose or intent” 
behind the words.330

Such an approach would require the British courts to assume a more posi
tive or activist role than they have previously been accustomed to exercising 
with regard to Parliamentary legislation,331 to ensure that the legislative 
scheme behind a particular European enactment is not thwarted by ambigui
ties or omissions. This role would include a less rigorous adherence to prece
dent, in the Continental fashion,332 as well as deference to the European Court 
of Justice as the supreme authority on matters of Community law.333 This 
subtle potential for bringing about a change in judicial attitude is the second, 
and perhaps most significant, consequence of British membership in the Euro
pean Community.

For those commentators, such as Lord Scarman, who advocate not only a 
Bill of Rights but also a new Constitution for the United Kingdom, the exist
ence of a gentium arising outside Parliament, interpreted in the last resort 
by an international court, but enforced by [British] courts as part and parcel of

325. L. Scarman, supra note 3, at 22-25.
326. [1974] 3 W.L.R. 202.
327. Id. at 209.
328. Id. at 215-16.
329. Magor & St. Mellon’s Rural District Council v. Newport Corp., [1951] 2 All E. R 839, 841 

(Lord Simonds).
330. HP. Bulmer, Ltd. v. Bollinger, S.A., [1974] 3 W.L.R. 202, 216.
331. L. Scarman, supra note 3, at 25-26.
332. H P. Bulmer, Ltd. v. Bollinger. S.A., [1974] 3 W.L.R. 202, 210. See also Da Costa en Schaake. 

N.V. v. Nederlandse Belastingadministrie, 1963 Common Mkt. L.R. 224, 237 (European Court not 
absolutely bound by previous decisions).

333. H P. Bulmer, Ltd. v. Bollinger, S.A., [1974] 3 W.L.R. 202, 210. This is, of course, mandated by 
the European Communities Act, 1972, ch. 68, § 3.
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[British] municipal law,”334 represents the first stage of a new constitutional 
departure in which “the imbalance of power between courts and legislature 
has [begun to be] redressed.”335 In this sense the “international challenge 
[posed by the United Kingdom’s membership in the European Economic 
Community] does more than point to the need for a new constitutional settle
ment: it shows the law and the constitution already moving towards one.”336

334. L. Scarman, supra note 3, at 27.
335. Id. at 70.
336. Id. Interestingly, if this expanded judicial role becomes prevalent it would be possible to raise a 

claim in the British courts based upon the European Convention on Human Rights notwithstanding the 
absence of implementing legislation. Such a claim would be based upon the reception of Community 
law into the municipal law of the United Kingdom and would further rely upon the European Court of 
Justice decisions that seek to insure the observance of general principles of law in interpreting the 
Treaty, pursuant to arts. 164 and 175. The European Court has held that respect for human rights 
forms a part of the common legal tradition shared by members of the community and that the provi
sions of the European Convention reflect these common principles. Accordingly it might be possible to 
plead an action based upon the Convention in British courts as a part of Community law under art. 
164 See Stauder v. City of Ulm, 1974 Common Mkt. L.R. 338; Rutili v. Minister of the Interior, 1976 
Comm. Mkt. L.R. 140. See also Pescatore, Fundamental Rights and Freedoms in the System of the 
European Communities, 18 Am. J. Comp. L. 343 (1970). Additionally, it is possible that the Convention 
could become applicable within the United Kingdom by the accession of the Community to its terms 
under article 235 of the Treaty of Rome. See 403 Parl. Deb., H.L. (5th ser.) 505-08 (1979); H.L. 
Select Committee on the European Communities, 71st Report. H.L. Paper No. 362, Sess. 
1979-80, cited in 418 Parl. Deb., H.L. (5th ser.) 1347 (1981).

337. Winterton, The British Grundnorm: Parliamentary Supremacy Re-examined, 92 L.Q. Rev. 591, 
593 (1976). This statement calls to mind Justice Holmes’s aphorism that "the life of the law has not 
been logic; it has been experience.” O.W. Holmes, The Common Law 1 (1881).

Thus, while Dicey’s classic formulation of the legal theory of the doctrine of 
Parliamentary Sovereignty remains essentially unchanged and immune from 
direct assault, moderating influences can be seen at work. The United King
dom’s place in the world order, its continuing political evolution, and the po
tential influence of the Common Market upon British legal institutions, all 
serve to demonstrate the impact of practical or political limitations upon the 
strict legal theory of supremacy, as well as the inherent adaptability of the 
system in meeting new challenges. In the final analysis this illustrates the 
maxim that “[l]ike other doctrines of the common law, the English constitu
tional rules have, at all stages in their development, reflected the practical 
political realitites in the Kingdom.”337

V. The Effect of a Bill of Rights upon Judicial Review

The abstractions of the legal theory of Parliamentary Sovereignty find their 
most concrete manifestation in the role accorded to the courts in reviewing 
legislative acts. In fact it is in the courts’ power of “judicial review” that the 
constitutional differences between the United Kingdom and the United States 
are most evident. In Great Britain

the Crown remains the source of governmental authority. Sover
eignty rests in the Crown in Parliament. The popular will is ex
pressed through the representative institution of Parliament, and the 
popular or democratic control is exercised through the ballot box 
.... The Crown is controlled by Parliament, the Crown in general 
being confined to advisors who have the confidence of Parliament. 
The judiciary, appointed by the executive under Parliamentary au



1982] An English Bill of Rights? 1273

thority, is to resolve contests between subjects, or between subjects 
and the executive, according to the law, unwritten or statutory.

In . . . contrast. . . when the American colonies cut the umbilical 
cord and secured the Treaty of Paris, the people were postulated as 
the source of power and authority. The representative institutions of 
government. President and Congress, were denied sovereignty which 
resided with the people. These institutions operate in government, as 
it were, by delegation. As a result of American history, the judiciary 
came to occupy the position of an arbiter between government, and 
the people, ensuring that rights, natural or human rights, over which 
power had not been delegated or which was held not to have been 
delegated, were not infringed by legislative or executive action. If to 
this situation is added the American Bill of Rights, the difference in 
judicial traditions is both apparent and explained.338

338. Sir Garfield Barwick, Chief Justice of the High Court of Australia, Address Before the Bentham 
Club, University College, London 9-10 (July 16, 1979) (copy on file at Georgetown Law Journal).

339. See J. Jaconelli, supra note 229, at 3-9.
340. Id. at 23-24.
341. See R. Dworkin, Taking Rights Seriously 140-47 (1977). Such a justification of the courts’ 

power of judicial review is clearly anti-majoritarian. The attempt to protect individual liberty within a 
system based upon democratic or republican principles has engendered a perennial debate in America 
since the Constitution was adopted. See infra note 523 (discussing debate between Judge Learned 
Hand and Professor Herbert Wechsler on judicial review). This antidemocratic element, which would 
restrict the exercise of the United Kingdom Parliament’s power to meet social needs, has been one of 
the grounds advanced in opposition to the Bill of Rights proposals. See Appendix.

342. See supra notes 1, 297 and accompanying text.
343. As Sir Norman Anderson has stated, “(T]here is an urgent need for certain fundamental human 

rights to be put beyond the danger of arbitrary infringement by a minority government which may 
claim a highly questionable mandate from the electorate . . . either to intrude into the private lives of 
its citizens in a way that is wholly unacceptable to the population as a whole, or to fail to observe its 
international obligations to safeguard the interests of individuals or minority communities, even in the 
sphere of private law.” N. Anderson, supra note 111, at 53-54.

The adoption of a Bill of Rights in the United Kingdom would, of necessity, 
occasion a change in the British judicial tradition. Such a document attempts 
to secure the freedom of liberty of individuals and minorities against the abuse 
of majority political power.339 While the authority to test the compatibility of 
a given action with the norms of a Bill of Rights is sometimes entrusted to the 
political or executive organs of government, it is more often entrusted to the 
courts.340 This is the result of the argument, reduced to its simplest form, that 
once it is accepted that individuals have rights as against the majority, then in 
fairness decisions about those rights should not be left to the majority lest they 
become judges in their own cause.341 Additionally, those who fear the possibil
ity of an “elective dictatorship” would further argue that the “majority” that 
Parliament represents under the current electoral system could well be a mi
nority of the population.342 Accordingly, the effective enforcement of a Bill of 
Rights could not be left to the political organs of government alone, rather, the 
judicial role would have to encompass this function.343 What, then, is the cur
rent role of the judiciary in the United Kingdom?

As a consequence of the doctrine of Parliamentary Sovereignty, according to 
Dicey,

There does not exist in any part of the British Empire any person or 
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body of persons, executive, legislative or judicial, which can pro
nounce void any enactment passed by the British Parliament on the 
ground of such enactment being opposed to the constitution, or on 
any ground whatever, except, of course its being repealed by 
Parliament.344

Provided that an Act is explicit, unequivocal, and comprehensive, the courts 
will be absolutely bound by the terms of the statute.345 The courts’ function is 
to interpret disputed provisions and otherwise administer the laws as enacted 
by Parliament.346 To aid in this function general rules and presumptions of 
interpretation have been developed,347 which incidentally permit the courts to 
indulge in some degree of judicial legislation. This, in turn, potentially pro
vides courts with the means to judicially thwart a Parliamentary enactment 
without directly claiming the authority to do so.348 However, strict adherence 
to precedent and stare decisis and narrow application of the doctrine of 
judicial notice,350 as well as deference to discretionary authority and judicial 
self-restraint, greatly limit this possibility.351 Thus, the role of the judiciary 
when reviewing Parliamentary legislation is effectively confined to “interpreta-

344 A.V. Dicey, supra note 48, at 90-91. "Thus, in this fundamental respect, the courts have less 
authority than their American counterparts, which regularly test the validity of legislation against con
stitutional standards of which they are the guardians. A significant part of the impact of the American 
courts upon the American political system is absent when one turns to examine the English courts and 
the British political system.” F. Morrison, Courts and the Political Process in England 97 
(1973).

345. N. Anderson, supra note 111, at 9. See also British Railways Bd. v. Pickin, [1974] 2 W.L.R. 
208, 209 (function of courts is to apply statutes as enacted; party may not challenge validity of statute 
by showing Parliament was misled by fraud).

346. The courts will not inquire into what transpired in Parliament during the passage of an Act, 
either to ascertain whether there were procedural irregularities or the intent of the enactment. See 
Black-Clawson lnt’l Ltd. v. Papierwerke Waldhof-Aschaffenburg. A.G., 1975 A.C. 591, 614. 629, 638 
(courts may not consider expressions of intention in Parliament); Lee v. Bude & Torrington Ry., 6 L.R.- 
P.C. 576, 582 (1871) (if act of Parliament has been enacted improperly, only legislature may correct it 
by repealing it; until then, courts are bound by it); Edinburgh & Dalkeith Ry. Co. v. Wauchope, 8 Eng. 
Rep. 279, 285 (1842) (no court can inquire into mode in which bill introduced into Parliament); Stock- 
dale v. Hansard, 112 Eng. Rep. 1112, 1112 (1839) (no libel cause of action for statements made in 
document introduced into Parliament proceedings). See E. Wade & G. Phillips, supra note 5, at 70- 
71.

347. There are two general approaches intermittently followed by the courts, one focused on the 
literal meaning of the statute and the other focused upon the “mischief’ that was the object of the 
enactment. S. deSmith, Judicial Review of Administrative Action 86 (3d ed. 1973). The pre
sumptions were judicially created to prevent the accidental or implied derogation of common law 
rights. E. Wade & G. Phillips, supra note 5, at 15. However, Lord Scarman has remarked that the 
proposed statutory codification of these judicially created rules of “review” in the Supreme Court Bill 
confers substantive power upon the courts. 415 Parl. Deb., H.L. (5th ser.) 544 (1980).

348. See, e.g.. Amalgamated Soc’y of Ry. Servants v. Osborne. 1910 A.C. 87, 87 (Trade Union Acts 
construed narrowly to thwart expansion of trade unionism). See also E. McWhinney, Judicial Re
view 44-48 (4th ed. 1969) (attempts at judicial interpretation can be explained by assumption that judge 
disagreed with Parliament and confined its act to narrowest possible area).

349. It was only in 1966 that the Appellate Committee of the House of Lords announced that it was 
no longer absolutely bound by precedent. See Note, [1966] 3 All. E.R. 77, 77 (overturning rule of 
London St. Tramways Co. v. London County Council, 1898 A.C. 375). However, the House of Lords 
continues to view its former decisions as binding in most circumstances. Conway v. Rimmer, 1968 A.C. 
910, 958.

350. A.R. Cross, Evidence, ch. 7 (4th ed. 1974).
351. B. Schwartz & H. Wade, Legal Control of Government, 208-09. 319-21 (1972). “The 

room for judicial activism [in the United Kingdom] is indeed very small, and, in a community with a 
lively parliamentary responsiveness, is in truth unnecessary.” Barwick, supra note 338, at 9. 
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tion, enforcement, and. on occasion, adverse comment.”352

352. N. Anderson, supra note 111. at 37. Sir Norman Anderson claims that "while it is true that 
. . . [the courts] have considerable latitude in how they interpret and apply an Act of Parliament (and it 
will certainly tend to give it as restricted an interpretation as its wording permits if it conflicts w ith any 
basic principles of the common law), Parliament can always correct this by amending the Act and make 
it more explicit.” Id.

353. A.V. Dicey, supra note 48, at 60.
354. Id. at 60-61.
355. L. Scarman, supra note 3. at 3-4.
356. Id. Lord Scarman notes that statutory law sometimes codifies or replaces the common law, see 

Law of Property Act, 1925, 15 & 16 Geo. 5, ch. 20, or creates entirely new rights and obligations, see 
Social Security Act, 1966, ch. 20. He argues, however, that these enactments must still be considered 
against the "backcloth” of the customary law. L. Scarman, supra note 3. at 4-5.

357. Id. See also J. Jaconelli, supra note 229, at 179.
358. J. Jaconelli, supra note 229, at 2; see H.W.R. Wade, Administrative Law ch. 2 (1977). See 

generally S. deSmith, supra note 335.
359. The ancient prerogative writs of mandamus, prohibition, certiorari, and quo warranto are now- 

accompanied by the modem private law remedies of declaration and injunction. B. Schwartz & H 
Wade, supra note 351, at 293-95.

360. Id. at 209-210.
361. Id. "The wider powers of the courts to review governmental action start with the doctrine of 

ultra vires. Public authorities and officials must act within the powers the law allows them. If they lake 
on unauthorized functions, they are acting beyond their powers (ultra vires) and the courts can inter
vene to stop the illegal action. . . . Judicial review is thus first and foremost a matter of statutory 
interpretation to make sure that the authority given by Parliament to a public body is not exceeded." 
Note, Judicial Review and Comparative Politics, t> Hastings Const. L.Q., 1137, 1141 (1979).

362. Although it exists in the United States, sovereign immunity for government officials in the 
United Kingdom was completely abolished long ago by the force of history, case law. and statutes, 
putting the state in the position of an ordinary litigant before the courts. B. Schwartz & H. Wade. 
supra note 351, at 185-91. The Crown itself, however, retains immunity from suits for certain types of 
remedies, including habeas corpus and mandamus. Id. at 190.

363. Id. at 96-106. See, eg.. Hoflman-LaRoche v. Secretary of State for Trade. 1975 A.C. 295. 295; 
Chester v. Bateson, (1920] 1 K B. 829, 829 (regulation invalidated because not authorized by statute); R. 

Dicey considers the exercise of the court’s common law power to “make 
law” entirely consistent with Parliamentary Sovereignty.353 “English judges.” 
he states, “do not claim or exercise any power to repeal a Statute, whilst Acts 
of Parliament may override and constantly do override the law of the judges. 
Judicial legislation is, in short, subordinate legislation, carried on with the as
sent and subject to the supervision of Parliament.”354 Yet, at the same time, 
Parliament is considered to legislate against the background of the general 
fabric of judge-made customary law. Accordingly, Parliament’s statutes are 
drafted with a narrow purpose and are strictly construed to meet specific 
aims.355 Statements of broad general principles or sweeping codifications are 
avoided.356 In those areas where Parliament has not acted, moreover, the judi
ciary retains wide powers to develop customary law. Criminal, tort, and con
tract law, for example, have always been considered preeminently the common 
lawyer’s domain.357 These customary powers are seen at their widest limit in 
the courts’ restraint of executive and administrative action by the application 
of the rule of law.358

Largely by virtue of the ancient writ of quo warranto, and the other preroga
tive writs,359 the courts have the power to remedy any act of public authority 
that is abusive of, or in excess of, the power conferred by law.360 Such an act 
performed without proper legal authority is ultra vires and void.361 The courts 
will review the acts of individual officials and governmental departments or 
administrative bodies,362 as well as their administrative rulemaking or “dele
gated legislation,”363 for compliance with the pertinent Act of Parliament.364 
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This “jurisdictional” review under the ultra vires doctrine, by virtue of the 
court’s powers of statutory interpretation, subsumes inquiry into the potential 
unreasonableness,364 365 ulterior motives,366 procedural errors,367 breaches of nat
ural justice,368 or incorrect findings of jurisdictional fact,369 concerning a given 
action.370 However, the courts’ powers to review administrative or executive 
action are not so extensive as they might first appear.

v. Halliday. 1917 A.C. 260, 260 (regulation vaild because authorized by statute). In this regard, British 
courts are performing a function that is similar to the power American courts exercise when invalida
ting an unconstitutional delegation of legislative power. Schechter Poultry Corp. v. United States, 295 
U.S. 495. 542 (1935) (National Industrial Recovery Act unconstitutionally delegated legislative author
ity to President); Panama Refining Co. v. Ryan. 293 U.S. 388, 421 (1935) (same). The nondelegation 
doctrine recently reappeared in Industrial Union Dept., AFL-CIO v. American Petroleum Inst., 448 
U.S. 607, 646 (1980) (delegation of power to Secretary of Occupational Safety and Health Administra
tion to declare risk from toxic substance “significant” within meaning of Occupational Safety and 
Health Act, without requiring any quantification of risk unconstitutional). Although the nondelegation 
doctrine is basically an outgrowth of the American notion of separation of powers, it bears some simi
larity to the British courts’ approach to delegated legislation if the Parliamentary “enabling” act is 
viewed as the starting point of the analysis rather than the United States Constitution.

364. The Parliamentary Act itself is immune from review because of the doctrine of Parliamentary 
Sovereignty.

365. See Fawcett Properties Ltd. v. Bucks County Council, 1961 A.C. 636, 637-38 (county council 
restriction on land use not ultra vires because reasonably related to relevant statute); Associated Provin
cial Picture Houses v. Wednesbury Corp., [1948] 1 K.B. 223, 223 (when inquiring into reasonableness, 
court entitled to investigate only whether local authority took proper matters into account; court may 
not override local authority unless authority acted in excess of its power). The British courts’ inquiry 
into “reasonableness” corresponds to the American “arbitrary and capricious” standard established in 
the Administrative Procedure Act, 5 U.S.C. § 706 (1976).

366. See Municipal County of Sydney v. Campbell, 1915 A.C. 338, 338 (city council restrained from 
compelling sale and purchase of land for speculation because land was not required for municipal 
improvements, which was the only purpose for which council was authorized to purchase land).

367. See Ridge v. Baldwin, 1964 A.C. 40, 42 (dismissal of chief constable void because of failure to 
comply with disciplinary regulations of Police Act).

368. If the exercise of administrative power directly affects individual rights, character, or property, 
the principles of natural justice may apply. See R. v. Barnsley Metropolitan Borough Council, ex parte 
Hook, [1976] 1 W.L.R. 1052, 1052-53 (administrative appeals decision quashed because conducted in 
violation of natural justice by not allowing applicant for license to be present); Cooper v. Wandsworth 
Board of Works, 143 Eng. Rep. 414. 414 (1863) (administrative powers granted by statute subject to 
qualification that no one may be deprived of property without opportunity to be heard).

369. See R. v. Assessment Committee of the Metropolitan Borough of Shoreditch, [1910] 2 K.B. 859, 
880. “No tribunal of inferior jurisdiction can by its own decision finally decide the existence or extent of 
jurisdiction: such question is always subject to review by the High Court . . . .” Id.

370. Apart from this jurisdictional review, the courts also have some limited power to review an 
action for “error on the face of the record” even though the particular action was otherwise authorized. 
This power has its origins in the seventeenth century use of the writ of certiorari to control errors in 
inferior tribunals after the Court of Star Chamber was abolished. Despite a decision denying the con
tinued existence of this power. Raceway Betting Control Board v. Secretary of State for Air. 1944 Ch. 
114, 120, English courts now routinely quash decisions for errors of law that were nonetheless intra 
vires. See R. v. Northumberland Compensation Appeal Tribunal ex parte Shaw, [1952] 1 Q.B. 338, 356 
(Lord Justice Morris) (statutory tribunal’s decision may be quashed by Court of King's Bench if error 
on face of record). Additionally, beginning with Colleen Properties Ltd. v. Minister of Housing, 1971 
All E. R. 1049 (Lord Denning), courts are beginning to strike down unjustified administrative fact 
findings, in the same way that American courts use the substantial evidence rule. See B. Schwartz & 
H. Wade, supra note 351, at 238-39.

371. Courts may deny relief on a number of discretionary grounds. See, e.g, R. v. Herrod ex parte 
Leeds City Council, 1976 Q.B. 540, 557 (applicant delayed in asserting rights); R. v. Kensington Gen. 
Comm’rs of Income Tax ex parte Polignac, [1917] 1 K.B. 486, 495 (applicant suppressed or misrepre
sented material facts in pleadings); R. v. Williams ex parte Phillips, [1914] 1 K.B. 608, 613 (applicant 
deemed to have waived his objection by failing to protest partiality of adjudicator); Fulbrook v. Berk

Firstly, this review by the courts is largely discretionary and may be with
held much the same as with any equitable remedy.371 Secondly, judicial self
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restraint is particularly likely if there are coextensive political remedies avail
able.372 Thirdly, the rights and remedies created by a statutory scheme may be 
unknown at common law and thus capable of enforcement only as Parliament 
provides.373 Finally, Parliament may seek to limit the courts’ common law 
powers by some form of “ouster clause,” which typically provides that an ad
ministrative decision is “conclusive”374 or “shall not be questioned in any legal 
proceeding”375 or may only be challenged within a given period.376 In addi
tion, practical377 and procedural378 barriers further lessen the judicial role and 
help to foster extrajudicial alternatives to deal with problems that might other

shire Magistrates Court Committee. [1970] 69 L.G.R. 75, 75 (applicant denied legal declaration of 
rights after he acted unreasonably by refusing administrative remedies).

372. See Liversidge v. Anderson, 1941 A.C. 206, 222. Regulations empowered the Home Secretary to 
detain persons reasonably believed to be of "hostile origins and associations" without trial; by a four to 
one majority the House of Lords held that this was a discretionary power entirely for the determination 
of the minister. Id. at 206. The existence, if not the efficacy of, ministerial responsibility played a large 
part in their decision. Id. at 222. This judicial deference to administrative discretion reached its peak in 
the 1940’s and 1950’s and became so extreme that some authorities asserted that the common law 
should be given a “death certificate.” See, e.g., Devlin, The Common Law, Public Policy and the Execu- 
tive, 9 Current L. Probs. 15 (1956). Recent decisions, however, suggest that the courts are narrowing 
their concept of what constitutes a political decision and are becoming more willing to review decisions 
of Ministers of the Crown. See Laker Airways Ltd. v. Dept, of Trade, [1977] 2 W.L.R. 234. 249. 261. 
271 (decision of Civil Aviation Authority to revoke license to operate airline passenger service over
turned because ultra vires); Gouriet v. Union of Post Office Workers, [1977] 2 W.L.R. 310. 328. 340 
(Attorney General's decision not to seek injunction of threatened breach of law reviewable by court); 
Secretary of State for Education v. Tameside, [1976] 3 W.L.R. 641, 641 (decision of Secretary of State 
for Education and Science overturned because unsubstantiated by facts).

373. See, e.g., In Re Vandervell, 1971 A.C. 912, 929, 943 (appeal to Commissioner of Inland Reve
nue sole remedy under taxing statutes in dispute involving property ownership); Barraclough v. Brow n. 
1897 A.C. 615, 620, 622, 623 (river authority empowered by statute to claim expenses in magistrates 
court may not resort to High Court); Argosam Finance Co., Ltd. v. Oxby. 1965 Ch. 390. 423. 425 
(appeal to Commissioner of Inland Revenue sole remedy under taxing statutes in dispute involving 
declaration of allowances).

374. “Finality” or “conclusive” clauses are generally ineffective, as are the seventeenth century "no 
certiorari” clauses from which they are derived. These clauses have been construed so as to leave the 
courts’ powers of review for illegality (ultra vires) unimpaired. See R. v. Medical Appeal Tribunal, et 
parte Gilmore, [1957] 1 Q.B. 574. 585 ("Parliament only gives the impress of finality to the decisions of 
the tribunal on condition that they are reached in accordance with the law”). Their sole effect is to 
make the merits of the decision unreviewable by another tribunal or by the courts on appeal. R. v. 
Nat’l Ins. Comm’r ex parte Hudson. 1972 A.C. 944, 967, 972, 984, 1001. 1012, 1019. Since a right of 
appeal to the courts on the merits, as distinguished from a review for illegality, can be granted only by 
statute, the common law prerogative remedies are unaffected. See H.W.R. Wade, supra note 358. at 
566-67.

375. This more modem version of the finality clause is no more effective than its predecessor. The 
courts continue to enforce the rule of law and assert that “it is a contradiction in terms to create a 
tribunal with limited jurisdiction and unlimited power to determine such limit at its own will and 
pleasure." R. v. Shoreditch Assessment Comm., [1910] 2 K.B. 859. 880. Judicial persistence in this 
assertion has been rewarded. After the court in Anisminic Ltd. v. Foreign Compensation Commission. 
[1961] 2 A.C. 147, found the Commission’s decisions ultra vires despite a finality clause in the Foreign 
Compensation Act of 1950, id. at 147, Parliament revised the Act to provide for review by the Court of 
Appeals in the Foreign Compensation Act, 1969, ch. 20, §§ 3(2), (10). Additionally, the Tribunals and 
Inquiries Act, 1958, ch. 62, § 14, legislatively recognized the courts' position and formally “restored" 
the courts’ powers of certorari and mandamus by declaring such provisions in the Pre-1958 acts nulli
ties. See H.W.R. Wade, supra note 358, at 570-75.

376. Unlike the "finality” or absolute ouster clause, this type of provision is effective. Such a provi
sion prohibits challenging the administrative decision in court except on certain grounds within a given 
period. Such provisions do not seek to deprive the court of its jurisdictional control of inferior tribu
nals, but are more analogous to statutes of limitation. Id. at 577-83.

377. One practical barrier is the cost of litigation. “Litigation in the High Court is formal and expen
sive, and it is unfortunate that the protection of the law is not cheap." B Schwartz & H. Wade, supra 
note 351, at 325.

378. For example, it may be difficult to obtain the evidence necessary to support an action, due to 
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wise be seen in the courts.379 Thus, even in this area of control of administra
tive action where the courts have been most prone to exercise their authority, 
the judicial role is limited to a narrow inquiry into the legality of governmental 
acts, which is more properly deemed “judicial braking” than judicial 
review.380

claims of Crown privilege, or the effects of the Official Secrets Acts, 1911. 1 & 2 Geo. 5, ch. 28, and 
1920. 10 & 11 Geo. 5, ch. 75. See F. Morrison, supra note 344, at 110-18.

379. Examples of these alternatives to judicial review can be found in the various independent ad
ministrative tribunals that oversee government action, and in the Office of Parliamentary Commis
sioner, which acts as a governmental ombudsman. Id. at 118-31. Nor should the purely political 
remedy for maladministration be overlooked, that is, action within Parliament itself. Id. at 125-29.

380. See E. McWhinney, supra note 348, at 13.
381. F. Morrison, supra note 344, at 136. This narrow role may be neither functional nor adequate 

after the adoption of a Bill of Rights, which would necessarily alter the existing balance of governmen
tal power.

382. See A.V. Dicey, supra note 48, at Ivi-lvii.
383. J. Salmond, Jurisprudence 137-38 (11th ed. 1957).
384. Wade, supra note 248, at 196. Another commentator has stated. "Whence comes the rule that 

Acts of Parliament have the force of law? . . . No statute can confer this power upon Parliament, for 
this would be to assume and act on the very power that is to be conferred.” j. Salmond, supra note 383, 
at 137.

385. Wade, supra note 248, at 188.
386. See A.V. Dicey, supra note 48, at lvi; J. Salmond, supra note 383; Wade, supra note 248.
387. See E. McWhinney, supra note 348, at 32.
388. See Alott, The Courts and Parliament: Who. Whom?, 38 Cambridge L.J. 86, 86-89 (1979).

The subordination of judicial power to parliamentary authority again exem
plifies the British preference for political rather than legalistic solutions to 
political problems. This preference is inherent in the doctrine of Parliamen
tary Sovereignty. “The English courts do have a narrower role,” than, for ex
ample, the courts in the United States, “but this may be equally functional in 
the context of the British political system.”381

Judicial obedience to parliamentary legislation is a fundamental principle of 
the British political and constitutional system and a necessary corollary to Par
liamentary Sovereignty.382 It is the “ultimate legal principle” from which Acts 
of Parliament derive the force of law383 because “the seat of sovereign power is 
not be to discovered by looking at Acts of. . . Parliament but by looking at 
the courts and discovering to whom they given their obedience.”384 Thus,

The rule of judicial obedience [to the legislative sovereignty of Parlia
ment] is in one sense a rule of common law, but in another sense— 
which applies to no other rule of common law—it is the ultimate 
political fact upon which the whole system of legislation hangs. Leg
islation owes its authority to the rule: the rule does not owe its au
thority to legislation.385

As the “ultimate political fact” its source lies not so much in legal principles as 
in historical justification.386

The court’s acquiescence to the rule of judicial obedience is a product of 
Parliament’s successful assertion of political supremacy during the constitu
tional struggles of the seventeenth century that culminated in the Glorious 
Revolution.387 When England emerged from the Middle Ages, Parliament, 
the King, and the Courts sought to delineate what had been a highly fluid, 
ambiguous, and overlapping relationship.388 The medieval conception of the 
Rule of Law, that the institutions of government were created and defined by a 
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“higher law,”389 permeated the struggle.390 Frequent resort was made to “fun
damental law” by all parties, sometimes in the guise of natural law or reason, 
sometimes as the common law, and sometimes as the ancient liberties of An
glo-Saxon England embodied in Magna Carta.391 The courts opposed the ex
pansion of royal power under the Tudor and Stuart kings, and their claim of 
“divine right,” with these principles.392 Moreover, the courts in this period 
also claimed that the fundamental principles of the common law, derived from 
generations of human experience and reasoning, would prevail over statutory 
law, as notably advocated by Sir Edward Coke in Dr. Bonham’s Case.393 Lord 
Coke declared that

it appears in our books that in many cases the common law will con- 
troul Acts of Parliament and sometimes adjudge them to be utterly 
void; for when an Act of Parliament is against the common right and 
reason or repugnant or impossible to be performed the common law 
will controul it, and adjudge such Act to be void.394

It is still debated whether Lord Coke’s statement395 actually purported to 
declare Acts of Parliament subject to the common law396 or merely evidenced 
a rule of statutory interpretation.397 The confusion arises partly from Coke’s 
reliance on scanty or misconstrued authority for his conclusion398 and partly

389. During the thirteenth century, for example, Henry Bracton, a judge on the King’s Bench who 
compiled a treatise on British law, commented that “the King himself ought not to be subject to man, 
but subject to God and to the law, for the law makes the King.” H. Bracton, De Legibus et Con- 
suetundinibus Angliae 39, Folio 5b (Twiss ed. 1878). See also, Corwin, The Higher Law Background 
of American Constitulional Law, 42 Harv. L. Rev. 149 (1928) [hereinafter Higher Law}.

390. For a discussion of the history of “fundamental law” in England, see J. Gough, Fundamen
tal Law in English History (1971).

391. See D. Walker, The Oxford Companion to Law 508 (1980); Winterton, supra note 337, at 
593-94. For views favoring the application of fundamental law, see J. Gough, supra note 390, at 140, 
166, 179-86, 192-95, 198, 201; for opposing views, see id. at 119, 138, 152, 171, 202.

392. See Case of Proclamations, 77 Eng. Rep. 1352 (1611) (King may not, by proclamation or other
wise, change any part of common law, statute law, or customs of realm); see also Case of the King's 
Prerogative in Saltpetre, 77 Eng. Rep. 1294. 1295 (1607) (under “common law” principles. King may 
not take subject’s trees from freehold or inheritance; may take saltpetre only because necessary for 
defense of realm).

393. 77 Eng. Rep. 646 (1610). In Dr. Bonham’s Case, Lord Coke refused to enforce an act of Parlia
ment in an action brought by Dr. Bonham against the President and Censors of the Royal College of 
Physicians. The College was empowered to fine unlicensed physicians by statute and had caused Bon
ham to be fined and imprisoned for his repeated failure to discontinue practice. Since one half of the 
fine went to the College, Lord Coke declared the statute void as contrary to the common law principle 
that “no man shall be a judge in his own cause.” Id. at 653.

394. Id. at 652.
395. Whether Coke’s declaration was obiter dictum, or an integral part of the holding in the case is 

also subject to dispute. Compare F. Pollock, Expansion of the Common Law 122 (1904) (arguing 
the declaration is part of the holding) with Thorne, The Constitution and the Courts, 54 L.Q. Rev. 543. 
545 (1938) (arguing the declaration is obiter dictum).

396. See R. Berger, Congress v. The Supreme Court 349-68 (1969).
397. See Thorne, supra note 395, at 549-52.
398. Lord Coke unexplainedly avoided some authorities that would have supported his position. 

For example, Coke failed to cite his decision in Calvin’s Case, 77 Eng. Rep. 377 (1608), which held, just 
one year earlier, that a subject could not be deprived of his rights protected by the law of nature 
“notwithstanding statute.” Id. at 391. See R. Berger, supra note 396, at 352-55. Nor did Bonham's 
Case refer to the medieval text Doctor and Student, which formed part of the rationale in Calvin and 
which stated that “if any law made of men bind any person to any thing that is against the said laws [of 
reason| it is no law, but a corruption.” St. Germain, Doctor and Student 34 (1607). Coke did cite, 
however, several cases from the early Yearbooks. Recent scholarship has shown that only one of the 
cases Coke cited supported his theory of judicial review. Note, Bonham s Case and Judicial Review, 40 
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from the fact that judicial review, separation of powers and legislative sover
eignty did not enter into Lord Coke’s deliberations.* 399 400 401 They were concepts to 
be formulated in later times.

Harv. L. Rev. 30, 35-48 (1926) (written by Theodore F. T. Plucknett) (Cessavit 42, printed in unedited 
Year Book and cited by Coke, chronicles other cases in which courts disregarded plain meaning of acts 
of Parliament) [hereinafter Note, Bonham's Case],

399. J. Gough, supra note 390, at 48.
400. 80 Eng. Rep. 235, 236-37 (1614) (“even an Act of Parliament made against natural equity, as to 

make a man a judge in his own cause, is void in itself’).
401. 80 Eng. Rep. 475 (1615).

If you ask me, then, by what rule the judges guided themselves in this diverse exposition of the 
selfsame word and sentence? I answer, it was by that liberty and authority that judges have 
over laws, especially over statute laws, according to reason and best convenience, to mold 
them to the truest and best use ....

Id. at 486.
402. Hobart obtained his position when Coke was removed from Common Pleas and placed in the 

more prestigious, but less lucrative, post of Chief Justice of King’s Bench in 1613 as a result of the 
machinations of Sir Francis Bacon. See C. Bowen, The Lion and the Throne 329-42 (1957).

403. 21 Eng. Rep. 485 (1615).
404. Id. at 487-88 (Lord Chancellor Ellesmere).
405. See supra note 25 and accompanying text.
406. See C. Bowen, supra note 402, at 342-90.
407. Id.
408. The Lord Chancellors [j/b] speech to Sir Henry Mountague, when he was sworn Chief Justice of 

the Kings-Bench, 72 Eng. Rep. 931, 932. Lord Chancellor Ellesmere not only criticized the holding in 

Coke’s assertion that an Act of Parliament contrary to the immutable laws of 
nature may be declared void by the courts was followed in later cases, notably 
Day v. Savadge4(M and Lord Sheffield v. Ratcliffe 40x Interestingly, in these de
cisions by Sir Henry Hobart, Lord Coke’s successor as Chief Justice of Com
mon Pleas, no mention is made of Dr. Bonham’s Case, reflecting the 
contemporary political opposition to Coke.402

Criticism of Coke’s theory arose amidst the ongoing struggle between the 
Crown, Parliament, and the Courts. For example, the Lord Chancellor’s opin
ion in the Earl of Oxford’s Case403 stated:

It seemeth, by the Lord Coke’s report, in Dr. Bonhams Case, that 
the statutes are not so sacred as that the equity of them may not be 
examined. For he saith, that in many cases the common law hath 
such a prerogative as that it can control Acts of Parliament and ad
judge them void . . . . And yet our books are that the Acts and Stat
utes of Parliament ought to be reversed by Parliament only, and not 
otherwise.404

Lord Coke’s outspoken opposition to King James’s use of the royal preroga
tive,405 and the Court of Chancery’s attempts to control the proceedings of the 
Law Courts, led to further criticism and his eventual suspension from office.406 
After refusing a royal directive to “correct” several portions of his Reports, 
including his statements in Dr. Bonham’s Case, Coke was removed from his 
position as Chief Justice of Kings Bench in 16 1 6.407 Parodying the language of 
Dr. Bonham’s Case, the Lord Chancellor advised Coke’s successor to look to 
the example of his own grandfather who, as Chief Justice of of Common Pleas, 
had not claimed any right to invalidate Parliamentary Acts but had left it to 
the King and Parliament to “judge what was common right and reason.”408 
After Coke’s removal, the principle enunciated in Dr. Bonham’s Case fell into 
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decline, although it did appear in at least one seventeenth century treatise.409 
By 1640, Parliament’s role as the chief bulwark against royal absolutism was 

in the ascendancy 410 411 and not long thereafter Lord Coke’s theory was repudi
ated in Captain Streater’s CaseM' with the statement that “an inferior court 
cannot control what the Parliament does.”412 The contrary position, that Par
liament could not change certain principles of the common law, was seen to 
favor the Royalist’s claim of wide prerogative powers, because the Royal Pre
rogative was a major doctrine of common law.413 Accordingly, in the struggle 
immediately leading to the Glorious Revolution of 1688, the parliamentarians 
won over the support of those common lawyers who had come to realize that if 
the Royal claims were to be restrained by the law, then the Rule of Law must 
mean not the ancient common law, but the law of Parliament.414

Bonham, but also prepared detailed criticisms of the Reports that remained in the manuscript until the 
early eighteenth century. See 5 W. Holdsworth, supra note 19, at 478 & n. 1.

409. H. Finch, Law, or a Discourse Thereof (1627), quoted in J. Gough, supra note 390, at 34.
410. See C. Lovell, supra note 34, at 334-35.
411. [1653] 5 How. St. Trs. 365.
412. Id. The view that courts may not control Parliamentary Acts reflects the medieval situation in 

which Parliament exercised both legislative and judicial functions and was sometimes referred to as the 
“High Court of Parliament.” See C. McIlwain, The High Court of Parliament and its 
Supremacy 109 (1910). This view lends additional support to the prohibition against judicial review, 
because a lower court could not review the judgments of the highest court. The residue of Parliament’s 
judicial authority today can be seen in the Judicial Committee of the House of Lords. The failure to 
distinguish between treating Parliament as a court or legislature has been offered as an explanation of 
Coke’s statement that the "power and jurisdiction of Parliament . . . cannot be confined either for 
causes or persons within any bounds.” 4 Coke, Coke’s Institutes 36, quoted in Higher Law, supra 
note 389, at 378. Although this statement appears to be inconsistent with Coke’s theory of judicial 
review, it can be explained by Coke’s reference to Parliament in its judicial capacity. Higher Law, supra 
note 389, at 378.

413. See Godden v. Hales, 89 Eng. Rep. 1050, 1050 (1686) (King may formally dispense with any 
law).

414. Winterton, supra note 337, at 595. As Plucknett has written,
The attempt to check the divergent careers of Crown and Parliament by subjecting them both 
to the dead hand of the ancient common law, only revealed the disconcerting fact that the 
Crown had everything to gain by an appeal to antiquity, and that it was common law itself, of 
which the prerogative was a part, which was the source of the offense .... Even believers in 
Coke’s dogma, had they seen the events of James IPs reign and the Revolution, could hardly 
have escaped confessing that the sovereignty of Parliament was more tolerable than a funda
mental law of the Stuart prerogative was so legitimate a portion .... [T]he Bill of Rights (of 
1689], moreover, had boldly overthrown several portions [of the common law doctrines] and 
had created a situation which was virtually an impasse on any other theory than that of a 
supreme legislature, for there was no possible middle course between James II and William 
III, between the inalienable, irreducible and unalterable prerogative and the statutory Bill of 
Rights which abolished notable portions of it.

Note, Bonham's Case, supra note 398, at 53-54.
415. As one commentator has noted,

The omnipotence of Parliament was not the orthodox theory of English law, if orthodox at all, 
even in [Lord Chief Justice] Holt’s time. It was first formally adopted, and then not without 
lip service to natural law, in Blackstone’s Commentaries .... Down to the [Glorious] 
Revolution the common legal opinion was that statutes might be void as ‘contrary to common 
right’ ....

Pollock, J Plea for Historical Interpretation, 39 L.Q. Rev. 163, 165 (1923).

The alliance forged between Parliament and the common lawyers, together 
with the events of 1688-1701, virtually sounded the death knell for Coke’s the
ory of judicial review, while heralding the advent of the doctrine of Parliamen
tary Sovereignty, which would later mature in Blackstone’s Commentaries,415
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The last favorable mention of Coke’s theory was made soon after the 
Revolution by Chief Justice Holt in City of London v. Wood416 in 1702:

416. 88 Eng. Rep. 1592 (1702).
417. Id. at 1602.
418. Id. Chief Justice Holt concluded that although Parliament “may discharge one from his alle

giance to the Government ... it cannot make one that lives under a Government [both] Judge and 
Party.” Id..

419. After City of London v. Wood, Coke’s theory was either distinguished away or openly ques
tioned. See Mersey Docks and Harbour Board Trustees v. Gibb, 19 Eng. Rep. 1500, 1510 (1866) (legis
lature may, in proper case, depart from general rule of law that person may not be judge in his own 
cause); Leigh v. Kent, 100 Eng. Rep. 621, 622-23 (1789) (if words of statute are plain, statute cannot be 
repealed by courts). In 1871 it was expressly repudiated: "Are we [the courts] to act as regents over 
what is done by Parliament with the consent of the Queen, lords and commons: I deny that any such 
authority exists. . . . The proceedings here are judicial, not autocratic, which they would be if We 
could make laws instead of administering them." Lee v. Bude & Torrington Junction Ry., [1871] 6 
L.R -Cr. Cas. Res. 576, 582. As late as 1980, however, Lord Denning favorably referred to Lord 
Coke’s theory of judicial review of Parliamentary Acts. The BBC-Dimbleby Lecture, excerpted in The 
Listener, Nov. 27, 1980, at 722.

420. See, eg., 4 M. Bacon, New Abridgement of the Law 649 (London 1759); 4 J. Comyns, A 
Digest of the Laws of England 340 (London 1766); 19 C. Viner, General Abridgement of Law 
and Equity 512-13 (London 1744). The Abridgements tended to be comprehensive, rather than criti
cal, legal compilations. See Higher Law, supra note 389, at 376.

421. Note, Bonham’s Case, supra note 398, at 60.
422. 1 W. Blackstone, Commentaries 91 (1st ed. 1765). Blackstone also made the seemingly con

tradictory statement that “no human law had any validity, if contrary to” natural law. Id. at 41. In 
light of his subsequent references to a “sovereign and uncontrollable Parliament,” id. at 160, it has been 
suggested that this apparent inconsistency arises from Blackstone’s expressing ethical compunctions in 
the language of an earlier era. See Winterton, supra note 337, at 596.

423. See A.V. Dicey, supra note 177, at 39-40.

[Wjhat my Lord Coke says in Dr. Bonham’s Case . . . is,far from any 
extravagency, for it is a very reasonable and true saying, that if an 
Act of Parliament should ordain that the same person should be 
party and judge, or, which is the same thing, judge in his own cause, 
it would be a void Act of Parliament.417

Despite this language, the recent events were already beginning to have an 
effect upon legal doctrine. Holt showed that he was torn between conflicting 
theories as he continued to say that “an Act of Parliament can do no wrong, 
though it may do several things that look pretty odd.”418 After Holt’s time, the 
theory ceased to be of importance in English judicial opinions,419 although it 
could still be found in some of the Digests and Abridgements:420

By the middle of the eighteenth century Blackstone, expressing the “best 
judicial opinion” of the time,421 clearly advocated the doctrine of Parliamen
tary Sovereignty. In his Commentaries he wrote,

I know it is generally laid down . . . that acts of Parliament contrary 
to reason are void. But if the Parliament will positively enact a thing 
to be done which is unreasonable, I know of no power that can con
trol it; and the examples usually alledged in support of this sense of 
the rule do none of them prove, that where the main object of a stat
ute is unreasonable the judges are at liberty to reject it; for that were 
to set the judicial power above the legislative, which would be sub
versive of all government.422

Dicey, writing more than a century later, brought the doctrine of Parliamen
tary Sovereignty to full fruition.423 Bolstered by the Reform Acts. Bentham’s 
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social reforms, and an imperial tradition of English “legislation” governing 
one quarter of the globe, the doctrine of Parliamentary Sovereignty was “seen 
in absolute, unquestioned, positivist terms” and completely eclipsed the court’s 
common law powers of judicial review.424

424. See Winterton, supra, note 337, at 596.
425. L. Scarman, supra note 3, at 15-18.
426. Higher Law, supra note 397, at 394.
427. See supra note 55 and accompanying text (discussing colonists’ view of individual rights).
428. “Coke was by all odds the writer most used and cited.” Goebel, Constitutional History and Con

stitutional Law, 38 Colum. L. Rev. 555, 564 n.25 (1938).

Thus, the rule mandating judicial obedience to parliamentary legislation is, 
like the closely related doctrine of Parliamentary Sovereignty, a product of the 
United Kingdom’s historical evolution. Both doctrines essentially reached 
their final form in the nineteenth century. Judicial acquiescence in this limited 
role was occasioned as much by political realities as by legal theory. Its con
tinued viability depends upon the validity of the underlying political assump
tions surrounding the British constitutional structure. The adoption of an 
effective Bill of Rights as a reaction to twentieth century circumstances would 
occasion a change in this constitutional structure, which in turn would require 
a new role for the judiciary. As Lord Scarman has stated,

It is the helplessness of the law in the face of the legislative sover
eignty of Parliament which makes it difficult for the legal system to 
accommodate the concept of fundamental and inviolable human 
rights .... [T]hese ideas are strange to the present generation of 
common lawyers, who have received their legal education against the 
background of nineteenth century legal thought .... But it would 
be wrong, I submit, to assume that the nineteenth century view of the 
common law ... is necessarily correct or complete.

While ... we must recognize that English law does today accept 
as beyond legal challenge the legislative sovereignty of Parliament, 
there is nothing in its tradition or heritage that makes such accept
ance so basic that, if it be limited, the system would collapse. On the 
contrary, history and the American experience both suggest that ad
justment can be made, if it be thought desirable. And I submit that it 
is desirable—perhaps even inevitable, if the United Kingdom is fully 
to honour its international obligations, and if its law is to meet the 
demands of a rising public opinion.425

Comparison of the English and American experience does illustrate how, 
while starting from essentially the same background, the courts can claim a 
very different role in protecting individual rights from governmental 
interference.

The American colonies were being settled during the period when the fun
damental law doctrines embodied in Coke’s writings, and later in John 
Locke’s, were at the height of their influence in England.426 The colonists 
brought the familiar liberties, privileges and immunities of British subjects 
with them to the New World.427 At a time when legal authorities and materials 
evidencing the rights of British subjects were scarce, Coke’s Institutes and Re
ports had great impact.428 As Thomas Jefferson later wrote, “Coke Lyttleton 
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was the universal book of students and . . . [no one ever] wrote . . . one of 
profounder learning in the orthodox doctrines of the British Constitution or 
what is called British Rights.”429 While it may be debated whether Lord 
Coke’s theories, such as the claim of the judicial power to invalidate legislative 
acts as “against common right and reason,” actually represented the orthodox 
view of the British Constitution,430 they were largely accepted as such in 
America.431

429. Quoted in E. Corwin, The Doctrine of Judicial Review, 31 n.45 (1914) [hereinafter 
Doctrine).

430. See supra notes 394-424 and accompanying text (discussing orthodox view and Lord Coke’s 
view of British Constitution).

431. See R. Berger, supra note 396, at 27.
432. See Note, Bonham’s Case, supra note 398, at 62 (discussing colonial adoption of common law 

view); see also Goebel, supra note 428, at 567.
433. See Higher Law, supra note 389, at 394-95 (Magna Carta became symbol and reminder for 

colonists of binding principles on government for colonial legislatures).
434. See Note, Bonham's Case, supra note 398, at 62.
435. See id.
436. 2 Hutchinson Papers 1-15 (Prince Soc. 1865), cited in Note. Bonham's Case, supra note 398, at 

62; see also Doctrine, supra note 429, at 31 n.45; Higher Law, supra note 389, at 395.
437. Justice Symonds used Finch’s treatise mentioned supra in note 409. See Note, Bonham's Case, 

supra note 398, at 62.
438. 2 Hutchinson Papers 1-15 (Prince Soc. 1865), cited in Higher Law, supra note 389, at 395.
439. See 1 B. Schwartz, supra note 15, at 52.
440. See id. at 50-52.
441 See id..

Almost from the first, the colonists drew upon the common law as the palla
dium of their fundamental civil liberties.432 This can be seen in the colonial 
legislatures’ attempts to secure the protections of Magna Carta433 or habeas 
corpus434 in the colonies, as well as in their opposition to the Crown’s use of 
the prerogative power to revoke colonial charters.435 As early as 1657, in Gid
dings v. Browne, Justice Symonds of Massachusetts invalidated a resolve vot
ing taxes to provide a house for a town minister as contrary to fundamental 
common law.436 Relying on Coke’s prinicple of judicial review,437 Justice Sy
monds said “if noe kinge or Parliament can justly enact or cause that one 
man’s estate, in whole or in part, may be taken from him and given to another 
without his owne consent, then surely the major part of a towne or other infer
ior powers cannot doe it.”438 Unlike England where Lord Coke’s theory of 
judicial review was effectively overruled by the Revolution of 1688, the princi
ple enunciated in Dr. Bonham’s Case continued to have effect in eighteenth 
century America.

The Glorious Revolution expelled the Stuart kings and ended government 
by prerogative in England by subordinating the executive to the representa
tives of the people in Parliament.439 In the colonies, however, the royal prerog
ative continued to rule, and in many respects the seventeenth century struggles 
between Parliament and the King were repeated in the eighteenth century 
struggles between Colonial Assemblies and the Royal Governors.440 As had 
Parliament under the Stuarts, the Colonial Assemblies fought for and gradu
ally achieved control over internal procedures, freedom of debate, self-deter
mination of election disputes and the qualifications of members, and, 
importantly, the “power of the purse.”441 This struggle helped to foster a dis
tinctly American view of sovereignty and sowed the seeds of popular
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democracy.442

442. See B. Bailyn, The Ideological Origins of the American Revolution 160-75 (1967).
443. See G. Wood, supra note 68, al 348. As Plucknett has written, “The nation felt that the polit

ical pressure of public opinion expressed through Parliament was a more certain safeguard than the 
operation of judicial institutions, admirably though they had worked during the Stuart conflict.” Note, 
Bonham’s Case, supra note 398, at 69.

444. See B. Bailyn, supra note 442, at 167-75.
445. Id. at 166-67. James Otis remarked that the notion of virtual representation could be used “as 

well [to] prove that the British House of Commons in fact represents all the people of the globe, as those 
in America.” Quoted in id. at 168.

446. Note, Bonham’s Case, supra note 398, at 69-70.
447. See R. Berger, supra note 396, at 24.
448. The Act of Settlement of 1700, 12 & 13 Will., ch. 2, provided inter alia that judges have tenure 

“during good behaviour” and can only be removed by an address of both Houses of Parliament.
449. See supra notes 416-18 and accompanying text (Chief Justice Holt relied on Coke’s principle in 

City of London v. Wood).
450. See supra note 420 and accompanying text.
451. See supra notes 415, 408, 409 and accompanying text.
452. R. Berger, supra note 396, at 25 (quoting Corwin, The Establishment of Judicial Review, 9 

Mich. L. Rev. 102, 104 (1910)).

In Great Britain the Revolution led Englishmen to look to Parliament as the 
bulwark against tyranny.443 No such feeling took hold in the colonies for, as 
was pointed out in the Stamp Tax controversy, the colonists had no representa
tion in Parliament. The notion of “virtual” representation, that the whole of 
British society was represented in Parliament, was recognized as specious with 
regard to the colonies.444 Unlike the “nine tenths of the people of Britain who 
did not choose representatives to Parliament yet whose interests were inti
mately bound up with those who did and [with] those who were chosen to sit as 
representatives; ... no such ‘intimate and inseparable relation’ existed be
tween the electors of Great Britain and the inhabitants of the colonies.”445 
Accordingly, in the colonies,

Parliament was not [the] hero [of the Glorious Revolution] but a dis
tant and unsympathetic body in whose deliberations they had no 
part. When it aroused their resentment, therefore, it was natural to 
remember the teachings of the great Chief Justice [Coke]; the sover
eignty of Parliament was by no means so obvious an implication of 
the Revolution to people who had not lived in London during the 
critical years from 1685 to 1688.446

Clearly the Glorious Revolution had established Parliament’s position vis a 
vis the Crown; to the colonists, however, it was less clear that it had established 
its position vis H vis the courts.447 The fact that the Act of Settlement secured 
the independence of the judiciary,448 that Chief Justice Holt reaffirmed Coke’s 
principle of judicial review after the Revolution,449 that Dr. Bonham’s Case 
had been further taken up in the Abridgements,450 and that the theory of the 
legislative omnipotence of Parliament did not mature until well into the eight
eenth century,451 meant that during the crucial years leading to the American 
Revolution many colonists believed that Lord Coke’s pronoucements on the 
common law were an accurate reflection of British constitutional thought. “In 
the eyes of the Colonists, ‘reiteration of the dictum [from Dr. Bonham’s Case\ 
by Coke’s successors on the bench and by commentators had given to it, by the 
middle of the eighteenth century, all the character of established law.’ ”452

This is evident in the arguments of James Otis in the Writs of Assistance 
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Cari’453 in 1761. In seeking to thwart an application for a general warrant to 
search for smuggled goods, Otis argued, citing Lord Coke for authority, that 
an Act of Parliament authorizing such a writ would be “against the constitu
tion” and “natural equity” and consequently invalid.454 “If an Act of Parlia
ment should be made in the very words of this petition,” Otis argued “it would 
be void. The executive courts must pass such Acts into disuse.”455 Otis’s argu
ment actually went far beyond Lord Coke’s statements, in that it asserted the 
ordinary court’s power to override an unmistakeable expression of Parliamen
tary intent.456 This suggestion that the local courts could be pitted against an 
usurping Parliament in defense of British rights led John Adams to claim that 
“then and there, the child Independence was born.”457

The Writs of Assistance Case helped to put a legal footing under the colonial 
attempts to preserve the fundamental rights of Englishmen against Parliamen
tary incursion.458 Concern regarding the “validity” of Parliament’s action, 
that is, the compliance of its positive law with fundamental standards such as 
Magna Carta and the common law, was to be expressed again and again in 
ensuing years. For example, Otis’s arguments, once more drawn from Lord 
Coke’s example, were repeated in his pamphlet The Rights of the British Colo
nies Asserted and Proved.^ They were frequently used during the colonists’ 
opposition to the Stamp Act460 as well, most notably in the Declaration of 
Rights and Grievances of 1765.461

As the relationship with Great Britain deteriorated, Coke’s influence merged

453. Quincy, Early Mass. Reports, 469-85 (1761), cited in Doctrine, supra note 429, at 29-30 & n.44. 
This case, sometimes referred to as Paxton’s Case, has been called the “inaugural event in the history of 
American constitutional law.” Doctrine, supra note 429, at 29.

454. Quincy, Early Mass. Reports, at 469-85, quoted in Doctrine, supra note 429, at 30.
455. Quoted in Doctrine, supra note 429, at 30.
456. As Corwin has noted.

The proposition that an act of Parliament contrary to ‘common right and reason’ was ‘void’ 
had indeed been repeated obiter by Coke’s contemporary, Hobart, and later by Holt, and had 
found its way into some of the abridgements and commentaries . . . but with it hitherto had 
never been joined the proposition that an inferior court might override the will of Parliament 
if this were unmistakably expressed.

Id. (emphasis in original).
457. 10 J. Adams, Life and Works 248 (C.F. Adams ed. 1856), quoted in 1 B Schwartz, supra 

note 15. at 194.
458. See R. Berger, supra note 396, at 25-26.
459. Otis stated that “it will not be considered as a new doctrine that even the authority of the 

Parliament of Great Britain is circumscribed by certain bounds. . . . The Judges of England have 
declared in favor of these sentiments . . . that Acts against the fundamental principles of the British 
Constitution are void.” Quoted in R. Berger, supra note 396, at 25 n.85.

460. For example, Patrick Henry's “treasonable” speech opposing the Stamp Act duties in the Vir
ginia House of Burgesses drew heavily on Otis’ assertion in the Writs of Assistance Case that Parlia
ment’s power was confined by the British constitution and natural law, see 1 B. Schwartz, supra note 
15, at 183, 195, as did John Adams’ petition to the Governor and Council of Massachusetts. Id. In 1766 
a Virginia court declared the Stamp Act unconstitutional. See id. at 196; Higher Law, supra note 349, 
at 398-99. Further, extrajudicial comments by Justice William Cushing and Lt. Governor (and Chief 
Justice] Hutchinson of Massachusetts indicated that the “Act [was] against Magna Carta, and the natu
ral rights of Englishmen, and therefore, according to Lord Coke, null and void.” Quincy, Early Mass. 
Reports, 527 (1769), quoted in Higher Law, supra note 389, at 398-99 n.106; see also 1 B. Schwartz, 
supra note 15, at 196.

461. The Declaration, which avowed that the Stamp Act was “unreasonable and inconsistent with 
the principles and spirit of the British Constitution,” was consciously prompted by Lord Coke’s exam
ple in opposing the use of the Royal Prerogative with the Petition of Right in 1628. See 1 B. 
Schwartz, supra note 15, at 193-95; see also supra notes 18-30 and accompanying text (discussing 
Coke's opposition to royal prerogative). 
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with that of the great writers of the Enlightenment who had become the subject 
of much political discussion. The concept of positive law as subject to funda
mental principles became subsumed within Locke’s theories of natural rights 
and the social contract, Montesquieu’s characterization of British liberty, and 
the description of the laws of nature and the principles of government set forth 
by Pufendorf and Vattel, among others.462 This led to a process of “disengag
ing principles from [the] institutions and . . . positive actions of govern
ment”463 so that they might be seen “as a line which marks out the enclosure” 
of the political system.464 In order to protect individual rights, Samuel Adams 
thus concluded that it was necessary to “fix on certain regulations, which if we 
please we may call a constitution, as the standing measure of the proceedings 
of government.”465 466 The colonial view of constitutionalism Adams asserted in 
the Massachusetts Circular Letter of 1768 directly contradicted the sovereign 
and omnipotent legislature Blackstone described in his Commentaries'.^

462. See B. Bailyn, supra note 442, at 22-54.
463. Id. at 181.
464. G. Wood, supra note 66, at 267.
465. Massachusetts Circular Letter of 1768, quoted in G. Wood, supra note 66, at 267.
466. See supra note 422 and accompanying text; infra note 476 and accompanying text (discussing 

theory of Parliamentary Sovereignty).
467. Quoted in Higher Law, supra note 389, at 400.
468. Reprinted in 1 B Schwartz, supra note 15, at 251.
469. Reprinted in id. at 215.
470. Reprinted in id. at 234.
471. Pennsylvania Declaration of Rights, 1776, reprinted in id. at 262; Delaware Declaration of 

Rights, 1776, reprinted in id. at 276; Maryland Declaration of Rights, reprinted in id. at 280; North 
Carolina Declaration of Rights, reprinted in id. at 286; Connecticut Declaration of Rights, reprinted in 
id. at 289; Massachusetts Declaration of Rights, reprinted in id. at 337; New Hampshire Bill of Rights, 
reprinted in id. at 375; New Jersey Constitution, 1776, reprinted in id., at 256; Georgia Constitution, 
1777, reprinted in id. at 291; New York Constitution, reprinted in id. at 301.

472. G. Wood, supra note 66, at 267.

[H]is Majesty’s high court of Parliament is the supreme legislative 
power over the whole empire; . . . [I]n all free states the constitution 
is fixed, and as the supreme legislative derives its power and author
ity from the constitution, it cannot overleap the bounds of it, without 
destroying its own foundation .... [T]he constitution ascertains 
and limits both sovereignty and allegience. . . . [Therefore, his Maj
esty’s American subjects’ . . . claim to [the] full enjoyment of the 
fundamental rules of the British constitution . . . is an essential, un
alterable right, in nature, engrafted into the British constitution as a 
fundamental law. . . . [T]he American subjects may therefore, ex
clusive of any consideration of charter rights, . . . assert this natural 
and constitutional right.467

By the time of the Declaration of Independence in 1776468 documents such 
as the Declaration and Resolves of the First Continental Congress469 and the 
Virginia Declaration of Rights,470 as well as the subsequent state Declarations 
and Constitutions,471 all demonstrated the colonists’ belief that “vague and 
uncertain law, and more especially constitutions, are the very instruments of 
slavery” as they present “the danger of an indefinite dependence upon an un
determined power.”472 The colonists’ claim that the Parliament of Great Brit
ain acted in an unconstitutional manner naturally led to the provision in 
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written instruments of basic rights that the newly formed governments could 
not infringe.473 Moreover, with the advent of a formalized theory of separa
tion of powers it was accepted that the judicial function properly encompassed 
determining the “rights of the subject” and ascertaining the “bounds of sover
eign power” as set forth in these documents.474

473. See 1 B. Schwartz, supra note 15, at 184.
474. See B. Bailyn, supra note 442, at 74.
475. 1 W Blackstone, Commentaries 48 (Tucker ed. 1803).
476. Id. Bailyn suggests that this doctrine of parliamentary sovereignty is justified in the end by the 

theory of the ultimate supremacy of the people, a “supremacy that is normally dormant and exercised 
only at moments of rebellion against tyrannical government,” such as the events of the 1640’s and 
1680's in England. For support, he cites John Locke’s apology for the Glorious Revolution, the Second 
Treatise of Government. See B Bailyn, supra note 442, at 173, 201.

477. B. Bailyn, supra note 442, at 174.
478. See generally id. at 198-229.
479. See id. at 171.
480. See id. at 182-83.
481. See R. Berger, supra note 396, at 170-76.
482. B. Bailyn, supra note 442, at 171.
483. See supra note 476.
484. See B Bailyn, supra note 442, at 173-74.

Thus, while starting from a common base in the seventeenth century, the 
English and American views of constitutionalism had evolved into diametri
cally opposing positions by the late eighteenth century, with very different no
tions as to the source and nature of sovereign power and its effects upon the 
structure and functions of government. The English view of an omnipotent 
sovereign Parliament, espoused by Blackstone and Hobbes, hypothesized: 
firstly, “there is and must be in all [states] a supreme, irresistable, absolute, 
uncontrolled authority”; secondly, this authority is “the natural, inherent right 
that belongs to the sovereignty of the state ... of making and enforcing laws”; 
and thirdly, “all other powers of the state ... in the execution of their several 
functions” must conform to this inherent law making power, “or else the Con
stitution is at an end.”475 The theory concluded that as Parliament is the law 
making power in Great Britain, it is in Parliament, the aggregate body of 
Crown, Lords, and Commons, that the “absolute despotic power” of sover
eignty resides.476 It is this conception of the law as a declaration of a body 
existing apart from the subjects of law and imposing its will upon them—of a 
command “prescribed by [a] source superior . . . which the inferior is bound 
to obey” —that was rejected by the American Revolutionary experience.477

The emerging American view hypothesized: firstly, that the people were the 
source of sovereign power;478 secondly, that the legislature is composed of rep
resentatives or agents of the people;479 thirdly, that the constitution emanates 
from the people and is fundamental;480 and finally that the constitution is law 
and may be judicially enforced.481 Accordingly, the government was not con
sidered to have an existence separate from and above the people. Rather, 
elected representatives were the agents or trustees empowered to act for their 
constituents, but still accountable for the exercise of their delegated powers.482 
This view asserted that the ultimate sovereignty of the people was not some
thing exercised only in rebellion, as in the English theory,483 but continually, 
through popularly elected representatives.484 The authority of government and 
the power of its laws were to be derived from the continuous assent of the 
subjects of the law. Thus, James Wilson, later an Associate Justice of the 
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United States Supreme Court, stated, “[T]he only reason why a free and in
dependent man was bound by human laws was . . . that he bound himself.”485

485. Wilson on Blackstone 83-84 (1775), quoted in B Bailyn, supra note 442, at 175.
486. S. Seabury, A View of the Controversy (1774), quoted in B. Bailyn, supra note 442, at 

175.
487. See C. Haines, The American Doctrine of Judicial Supremacy 68-72 (2d ed. 1932).
488. 2 J. Madison, Writings 366, quoted in E. Corwin, Court over Constitution 23 (1938) 

[hereinafter Court].
489. See Doctrine, supra note 429, at 35.
490. Higher Law, supra note 389, at 408.
491. See Doctrine, supra note 429, at 35.
492. Legislative Councils of Review and the provision of frequent elections are typical of the polit

ical controls that were employed. See Court, supra note 488, at 23.
493. See Doctrine, supra note 429, at 37.
494. T. Jefferson, Notes on the State of Virginia 211 (1781).

By the late eighteenth century, the dichotomy between the English and 
American constitutional theories was evident, even though neither position 
was to be fully developed for many decades. As a colonial Tory minister re
marked in 1774, “The position that we are bound by no laws to which we have 
not consented either by ourselves or our representatives is a novel position 
unsupported by any authoritative record of the British constitution, ancient or 
modern. It is republican in its very nature, and tends to the utter subversion of 
the English monarchy.”486 Neither theory, however, predominated in the in
terim period between independence and adoption of the United States 
Constitution.

The early state constitutions, during the period governed by the Articles of 
Confederation, were largely drawn according to Lockian principles and pro
vided for supreme legislatures.487 Rather than a complete return to the theory 
of legislative omnipotence of Blackstone, however, this was an outgrowth or 
reflection of the American colonial experience and “[tjhe fundamental princi
ple of republican government, that the majority who rule in such governments 
are the safest guardians both of [the] public good and private rights.”488 
Throughout the revolutionary period, the colonial assemblies had represented 
the local interest against the British interests asserted by the royally appointed 
governors and judges.489 Additionally, at a time when the ties of allegiance 
were more local than national, and in an environment in which travel from 
one end of the colonies to the other was as lengthy and arduous as travel to 
Europe, the state governments were closer to the people than was the Conti
nental Congress.490 Within a given state government, moreover, the legisla
ture was considered to be the body most representative of the people, and thus 
it became the center of governmental power.491 Although some political con
trols were provided to restrain the powers of these state legislatures,492 abuses 
did occur. These resulted in a “constitutional reaction” that asserted national
ism against local interest and private rights against uncontrolled legislative 
power, and culminated in the Federal Constitutional Convention of 1787.493

Practical experience demonstrated the inappropriateness of Blackstone’s no
tions to the American situation and resulted in their rejection. “We were new 
and unexperienced in the science of government,” Jefferson wrote in 1781, 
commenting on Virginia’s experience with its first state constitution, “No won
der then that time and trial have discovered very capital defects.”494 He con
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tinued, in a vein very similar to that recently pursued by Lord Hailsham, to 
state,

All the powers of government, legislature, executive and judiciary re- 
sultfed] to the legislative body. The concentrating of these in the 
same hands is precisely the definition of despotic government. It will 
be no alleviation that these powers will be exercised by a plurality of 
hands, and not be a single one .... An elective despotism was not 
the government we fought for.495

The case law of the period also evidenced the mounting repudiation of legisla
tive supremacy.496 Ultimately, however, its demise and the corresponding es
tablishment of judicial review were made possible by the adoption of the 
United States Constitution in 1789.

Interestingly, the United States Constitution does not contain an express 
provision authorizing the court to declare laws or official actions “unconstitu
tional.”497 Commentators have suggested that this is due partly to the Fram
ers’ principal preoccupation with potential executive or legislative 
despotism498 and partly to the widespread implicit acceptance of the power of 
judicial review by both opponents and advocates of the Constitution.499

During the Constitutional Convention, the judicial power, eventually em-

495. Id.
496. As with Dr. Bonham’s Case, the common conception of what many of these cases stood for 

frequently differed from the true facts of the situation because “there was virtually no reporting of 
judicial decisions during [this] period.” W. Crosskey, Politics and the Constitution in the His
tory of the United States 944 (1953). Nonetheless, several of these state court decisions during the 
period of Confederation were regarded as upholding the principle of judicial review of legislation. The 
most significant of these are: Holmes v. Walton (N. J. 1780), which declared a statute prohibiting “trad
ing with the enemy” unconstitutional for derogating from the right to trial by jury, see C. Haines, 
supra note 487, at 112; Rutgers v. Waddington (N.Y. 1781), in which the court avoided implementing a 
state statute contrary to the Treaty of Paris, see C. Haines, supra note 487, at 98; Trevett v. Weeden 
(R.I. 1786). in which the court refused to implement an “unconstitutional” statute relating to the com
pulsory acceptance of paper money, which derogated from the right to trial by jury, see C. Haines, 
supra note 487, at 112; and Bayard v. Singleton 1 N.C. (1 Mart.) 42 (1787), which held a revolutionary 
era act of confiscation unconstitutional. See Haines, supra note 487, at 127. However, acceptance of 
judicial review was not universal. See Nelson, The Eighteenth Century Background of John Marshall's 
Constitutional Jurisprudence, 76 Mich. L. Rev. 893, 926 (1978).

497. See Court, supra note 488, at 3. Some implied support for judicial review may be drawn from 
the constitutional text itself;

The judicial power shall extend to all cases, in law and equity, arising under this Constitution, 
the laws of the United States, and treaties made, or which shall be made, under their 
Authority.

U.S. Const, art. 3, § 2 (emphasis added). Additionally, the requirement that laws be made “in pursu
ance” of the Constitution would seem to imply the existence of an arbiter, as would the requirement 
that the U.S. Constitution and federal laws prevail over state constitutions and laws:

This Constitution, and the laws of the United States which shall be made in pursuance 
thereof, and all treaties made or which shall be made under the authority of the United States, 
shall be the supreme law of the land; and the judges in every state shall be bound thereby, 
anything in the Constitution or laws of any state notwithstanding.

U.S. Const, art. VI, § 2.
498. See R. Berger, supra note 396, at 8-22.
499. As one commentator has noted, “Notwithstanding the tremendous importance of the subject, it 

was, nevertheless, never discussed in the [Constitutional] Convention, except as incidental to some 
other topic, because of an alleged assumption by the leading men in the Convention that the power 
existed [and] . . . would be exercised by the federal judiciary.” 1 L. Boudin, Government by Judici
ary 89 (1932). 
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bodied in Article III of the Constitution, was not discussed in a systematic 
fashion.500 However, nearly every statement made on the subject by delegates 
at the Convention indicated an acceptance of the principle in general.501 Typi
cal of the sentiments expressed were Governeur Morris’s remarks that despite 
the possible “inconveniences” that “a controul over the legislature might 
have,” the courts should decline to enforce a law that directly violated the 
Constitution.502 More enlightening, perhaps, was the Framers’ concern to 
maintain an independent judiciary through constitutional guarantees of fixed 
compensation and tenure in the Constitution itself.503 Not only English his
tory, but also the state legislatures’ attempts to impeach or punish judges who 
had declared statutes unconstitutional during the period of Confederation, 
were fresh in their minds. As delegate James Wilson stated,

500. J. Nowak, R. Rotunda, & J. Young, Constitutional Law 13 (1978).
501. Id. Most of these remarks were made during debates on the "Virginia Plan" proposal to have a 

Council of Revision predominantly composed of members of the judiciary, which could "veto" and act 
before it became effective. Although this proposal was rejected, judicial review was not created as a 
substitute for the council. The two powers were viewed "from the beginning as complementary and 
cumulative.” R. Berger, supra note 396, at 49. "Participation in the Council was designed, in [James] 
Madison's words to give the judiciary an additional (and earlier) opportunity [to review an Act]." Id. at 
157 n. 16.

502. 2 M. Farrand, The Records of the Federal Convention of 1787. at 299 (1911).
503. “The judges, both of the Supreme and inferior courts, shall hold their offices during good be

havior, and shall . . . receive for their services a compensation, which shall not be diminished during 
their continuance in office.” U.S. Const, art. Ill, § 1.

504. 2 J. Elliot, The Debates in the Several State Conventions on the Adoption of the 
Federal Constitution 480-81 (2d ed. 1896).

505. The constitutional delegates were greatly concerned with the lack of a Bill of Rights and jeal
ousy of federal authority, for example. See R Berger, supra note 396, at 142-43.

506. Id. At least eight states expressly accepted judicial review: Virginia, Rhode Island. New York. 
Massachusetts, New Jersey, North Carolina, South Carolina and Connecticut. J. Abraham. The Judi
cial Process 324 (4th ed. 1980). But cf. Court, supra note 488, at 40-41 (supporters of Constitution 
frequently avoided arguing for judicial review as a check on government power because the argument 
was not persuasive without a Bill of Rights and because people feared power of proposed government 
as a whole, including the judicial branch); J. Main, The Anti-Federalists, 155-58 (1961) (most anti
federalists opposed judicial review).

The servile dependence of the judges, in some of the states that have 
neglected to make proper provisions on this subject, endanger the lib
erty and property of the citizen. . . . [Personal liberty, and private 
property, depend essentially upon the able and upright determination 
of independent judges. . . .

If a law should be inconsistent with those powers vested ... in 
Congress, the judges, as a consequence of their independence, and 
the particular powers of government being defined, will declare such 
law to be null and void.504

The debate surrounding the Constitution both in public and in the various 
state ratifying conventions, as in the Federal Convention, was generally fo
cused upon areas of concern other than the concept of judicial review.505 
Again, it has been suggested that this was due to a lack of opposition.506 Sup
port for the concept of judicial review is drawn from the strength of those 
comments that were made, such as the remarks of John Marshall before the 
Virginia Ratifying Convention in 1788:

[If Congress were] to go beyond the delegated powers [and] make a 
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law not warranted by any of the powers enumerated, it would be 
considered by the judges as an infringement of the Constitution 
which they are to guard. . . . They would declare it void. ... To 
what quarter will you look for protection from an infringement on 
the Constitution if you will not give the power to the judiciary? 
There is no other body that can afford such a protection.507

507. 3 J. Elliot, supra note 504, at 553-54. Marshall made this statement nearly fourteen years 
before his famous statement of the principle of judicial review in Marbury v. Madison, 5 U.S. (1 
Cranch) 137 (1803).

508. The Federalist No. 78, at 467-68 (A. Hamilton) (New Am. Lib. ed. 1961). For a similar 
exposition by an opponent of the Constitution, see New York Supreme Court Justice Robert Yates’ 
“Letter of Brutus,” No. 15,March 20, 1788, reprinted in Court, supra note 488, at 251-62. Yates feared 
judicial review because to him it amounted to judicial supremacy, which was a direct threat to the state 
courts and democracy. At least one commentator has asserted that Hamilton’s Federalist No. 78 was 
not an exposition of judicial review, but rather an answer to Yates’ argument, which sought to establish 
the supremacy of the legislative branch by describing the limits of the “least dangerous branch.” In this 
way, it is asserted, Hamilton was explaining the viability of judicial review, not supremacy, in a Repub
lican system of government. See G. Wills, Explaining America 126-50 (1981).

509. 5 U.S. (1 Cranch) 137 (1803).
510. 1 Stat. 73.

Alexander Hamilton's Federalist Paper No. 78, which contains the classic ex
position of the American doctrine of judicial review, provides further support 
for the doctrine:

[T]he courts were designed to be an intermediate body between the 
people and the legislature in order, among other things, to keep the 
latter within the limits assigned to their authority. The interpretation 
of the laws is the proper and peculiar province of the courts. A con
stitution is, in fact, and must be regarded by the judges as, a funda
mental law. It therefore belongs to them to ascertain its meaning as 
well as the meaning of any particular act proceeding from the legisla
tive body. If there should happen to be an irreconcilable variance 
between the two, that which has the superior obligation and validity 
ought. . . to be preferred; or, in other words, the Constitution ought 
to be preferred to the statute, the intention of the people to the inten
tion of their agents.

Nor does this conclusion by any means suppose a superiority of the 
judicial to the legislative power. It only supposes that the power of 
the people is superior to both and where the will of the legislature, 
declared in its statutes, stands in opposition to that of the people, 
declared in the Constitution, the judges ought to be governed by the 
latter rather than the former. They ought to regulate their decisions 
by the fundamental laws rather than by these which are not 
fundamental.508 509

Despite this support for an implied or inherent right of judicial review in the 
federal courts, the absence of a specific grant of this power in the Constitution 
left the issue unresolved until Chief Justice John Marshall’s landmark opinion 
in Marbury v. Madisonim in 1803. The cause of action in Marbury was predi
cated upon Section 13 of the Judiciary Act of 1789,510 which purported to au
thorize the Court to issue writs of mandamus in suits within its original 
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jurisdiction.511 The petitioners requested the Court to issue such a writ, di
recting Secretary of State Madison to deliver commissions for their appoint
ments as justices of the peace. Jefferson was opposed to these appointments, 
which had been made by President Adams in the last days of his Administra
tion. The intense rivalry between the outgoing Federalists and the incoming 
Jeffersonians left Chief Justice Marshall in a political dilemma.512 In a situa
tion in which refusal to issue the writ would be a triumph for Jefferson, but 
issuance of the writ would leave the Court powerless in the face of Madison's 
inevitable disobedience,513 Marshall struck “a coup as bold in design and as 
daring in execution as that by which the Constitution had been framed."514 
Marshall found that Marbury did have a legal right to the commission515 for 
which the law must grant a remedy.516 However, Marshall concluded that the 
specific remedy requested, mandamus, was unavailable because the incorpora
tion of this remedy into the Judiciary Act of 1789 represented a congressional 
attempt to expand the original jurisdiction of the Court contrary to Article III 
of the Constitution.517 Thus Section 13 of the Act was unconstitutional and 
void.518 In declaring the Act void the Court asserted the power to review both 
executive and legislative action in terms similar to those found in Hamilton's 
Federalist No. 78.519

511. Id.
512. See J. Abraham, supra note 506, at 327-29.
513. Id. at 329. Madison had already declined to respond to the Court's order to show cause why the 

writ should not issue. Id.
514. 3 A.J. Beveridge, Life of John Marshall 142 (1919).
515. 5 U.S. (1 Cranch) 137, 162 (1803).
516. Id. at 163-66.
517. Id. at 176-78. Although the Supreme Court’s original jurisdiction cannot be altered by an ordi

nary act, its appellate jurisdiction may. according to the terms of an. Ill of the Constitution. See Ex 
parte McCardle, 74 U.S. (7 Wall.) 506 (1869).

518. 5 U.S. (1 Cranch) at 180.
519. See supra note 508 and accompanying text (discussing Federalist No. 78). Marshall wrote that 

in

[t]he government of the United States . . . [tjhe powers of the legislature are defined and 
limited. ... It is a proposition too plain to be contested, that the constitution controls any 
legislative act repugnant to it. . . .

. . . [A]n act of the legislature repugnant to the constitution is void . . .

It is, emphatically, the province and duty of the judicial department, to say what the law is. 
Those who apply the rule to particular cases, must of necessity expound and interpret that 
rule. ... So if a law be in opposition to the constitution ... the court must determine which 
of these conflicting rules governs the case: this is the very essence of judicial duty. If then the 
courts are to regard the constitution, and the constitution is superior to any ordinary act of the 
legislature, the constitution, and not such ordinary act. must govern the case to which they 
both apply.

Those . . . who controvert the principle that the constitution is to be considered, in court, as 
a paramount law . . . would subvert the very foundation of all written constitutions. (They] 
would declare that an act which, according to the principles and theory of our government, is 
entirely void, is yet, in practice, completely obligatory .... [This] would be giving to the 
legislature a practical and real omnipotence, with the same breath which professes to restrict 
their powers within narrow limits . . . [and] reduces to nothing, what we have deemed the 
greatest improvement on political institutions, a written constitution .... This is too extrav- 
agent to be maintained.

5 U.S. (1 Cranch) at 176-78.



1294 The Georgetown Law Journal [Vol. 70:1229

Thus, while denying relief to Marbury520 with a seeming refusal to assume 
power, Marshall’s dicta simultaneously asserted the Court’s authority in the 
most sweeping fashion.521 Marbury v. Madison established the fundamental 
nature of the Constitution and the courts’ special role as the final arbiter of 
constitutionality.522 The decision in Marbury has never been disturbed and 
has come to be regarded as the foundation of the American doctrine of judicial 
review.523 “[I]n the case of Marbury v. Madison Chief Justice [Marshall] 
snatched from the majority and offered to [the] courts, the function of render
ing . . . political decencies and aspirations into immanent law. What we owe 
Marshall is the opportunity he gave ... of combining a reign of conscience 
with a republic.”524

520. Marbury subsequently slipped into obscurity and died in 1835 the same year as Marshall. See J. 
Abraham, supra note 506, at 331 n. 112.

521. See R. Hofstadter, Great Issues in American History 191 (1958).
522. See J. Abraham, supra note 506, at 330-31. After the decision in Marbury, which was rein

forced by McCullough v. Maryland, 17 U.S. (4 Wheat.) 316 (1819), the state courts rapidly accepted the 
principle and began to exercise review of local legislation, frequently with even less textual support 
from the state constitutions than was available to Marshall. See Doctrine, supra note 429, at 75-78. 
The state courts’ authority to review federal laws was established early by the supremacy clause, U.S. 
Const, art. VI, § 2, as implemented by section 25 of the Judiciary Act of 1789, 1 Stat. 73, 85 (current 
version at 28 U.S.C. § 1257 (1976)). Federal control of state court decisions on these matters, by appeal 
to the Supreme Court, was confirmed by Martin v. Hunter’s Lessee, 14 U.S. (1 Wheat.) 304, 361 (1816), 
and Cohens v. Virginia, 19 U.S. (6 Wheat.) 264, 423 (1821). Additionally, the federal courts’ powers to 
rule directly on the compatibility of state law with the Constitution has never seriously been contro
verted. See Fletcher v. Peck, 10 U.S. (6 Cranch) 87, 139 (1810) (circuit court for Massachusetts) (invali
dating Georgia legislature’s seizure of private land); see also O.W. Holmes, Collected Papers 295-96 
(1921) (“I do not think the United States would come to an end if we lost our power to declare an Act of 
Congress void. 1 do think the Union would be imperiled if we could not make that determination as to 
the laws of the several states”).

523. The doctrine of judicial review, however, has been subjected to unending criticism and analysis. 
The outcome of this analysis, and the strength of the belief in the historical and textual basis of the 
doctrine of judicial review, is determinative of one’s views on the proper exercise of the court’s power. 
Compare L. Hand, The Bill of Rights 11-18 (1958) (judicial review not required by text of Constitu
tion; courts may decide when to exercise power of judicial review depending on importance of question 
presented) with Wechsler, Toward Neutral Principles of Constitutional Law, 73 Harv. L. Rev. 1, 3-5 
(1959) (Supreme Court must hear constitutional challenges).

524. E. Cahn, Supreme Court and Supreme Law 198 (1954).
525. Corwin. The Establishment of Judicial Review, 9 Mich. L. Rev. 283, 316 (1910).
526. Id.

The American and British constitutional systems, then, have proceeded 
along quite divergent lines. This is primarily a consequence of historical forces 
that produced differing notions as to the source and nature of sovereign gov
ernmental power, despite their common origin in the fundamental law doc
trines of the seventeeth century. In the United Kingdom, the emergence of a 
sovereign omnipotent Parliament from the Glorious Revolution produced a 
“constitutional law” that rests entirely upon a statutory foundation within the 
exclusive keeping of the state itself.525 In the United States, the rejection of 
Parliamentary, in favor of popular, sovereignty as a consequence of the Ameri
can Revolution permitted the continued growth of the seventeenth century 
doctrine of judicial review. This, combined with forces that encouraged the 
adoption of written documents embodying fundamental principles, produced a 
constitution within the keeping of the courts. Enforced “in the first instance 
[by] private persons, the parties to lawsuits, [this] constitutional law has for its 
primary purpose not the convenience of the state but the preservation of indi
vidual rights.”526 It is these differences in the judicial role in the United King
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dom and the United States that highlight the implicit choice made in each 
system for either political or legal control of government.

The adoption of a Bill of Rights for the United Kingdom would be the result 
of a disaffection with the emphasis given to political remedies within the Brit
ish system for the protection of individual rights. Such a Bill would en
courage, if not mandate, a wider role for legal remedies within the system, as 
was pointed out during the debate on the Bill of Rights Bill: “[I]t [would] pass 
over to the courts and treat as justiciable questions which traditionally have 
not been thought to be justiciable and have been settled by Parliament rather 
than the courts.”527

527. 396 Parl. Deb., H.L. (5th ser.) 1339 (1978) (remarks of Lord Redliffe-Maud).
528. Barwick, supra note 338, at 9.
529. Testimony of Lord Scarman before House of Lords Select Committee on a Bill of Rights, re- 

prinled in Evidence, supra note 1, at 367.
530. 402 Parl. Deb., H.L. (5th ser.) 1066 (1979).
531. L. Scarman, supra note 3, at 88.
532. Id.

Those who advocate a Bill of Rights have, accordingly, been said to exhibit 
“a tendency ... to look longingly across the Atlantic with a penchant to emu
late the relatively greater freedom of decision at times expressed in sections of 
the American judiciary.”528 It would, of course, be impossible for the United 
Kingdom to create a judicial system along the lines of the “American model” 
even if that were desirable, short of an entirely new constitutional settlement. 
The American experience does, however, serve as an example, in the consider
ably more modest debate on a Bill of Rights, of what can be accomplished 
through judicial development of the law.

A Bill of Rights would serve to “freshen up” the principles of common law 
and “give the judges a revived body of legal principles on which they could go 
on slowly developing the law case by case . . . without waiting until the oppor
tunity for legislation occurs.”529 This would not be an unknown or entirely 
unfamiliar function for the English courts, as the Lord Chancellor, Lord Hail
sham, indicated in the debates on Lord Wade’s Bill:

I disagree with the lawyers, when they say, “The judges have one 
role, and Parliament has another, and one is better than the other.” 
No one doubts that Parliament is sovereign . . . but if you ask 
whether judge made law is better than or inferior to Parliamentary 
law, I would answer that they ought to work, as they have worked for 
350 years at least, in concert with one another, the one supplementing 
the other; each has its advantage and each its disadvantage.530

“The common law has no specific answer” to the various problems and pres
sures that have led to the call for a Bill of Rights, states Lord Scarman, “but its 
ethos of independence combined with its respect for the rights of the weak is a 
sound base from which to tackle them.”531 Enactment of a Bill of Rights by 
Parliament would be a mandate to the courts to “look to the new sources and 
fields of law and endeavor to retain the spirit of the old, while abandoning 
habits of thought and action derived from a [nineteenth century] society that 
no longer exists.”532 As historical events shaped the doctrine of Parliamentary 
Sovereignty and the rule of judicial obedience, so too can new events reshape 
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and redefine the relationship between Parliament and the courts.533

533. As Lord Scarman has stated,
Before the era of untrammeled legislative sovereignty imposed upon the modern law by 

Parliament’s victory in the seventeenth century, and made respectable by the theories of Ben
tham and Austin in the nineteenth, the common law judges felt able to sit in judgement upon 
a statute and our legislators did not shrink from enactments that were intended to play the 
part of entrenched provisions protecting fundamental rights of the individual—Magna Carta, 
Habeas Corpus for instance. There is no reason why the common law should not accept a 
return to earlier attitudes: no reason why a curb should not be placed on Parliament herself 
when the issue is one of human rights.

Id. at 20-21.

VI. Conclusion

Diverse pressures, both domestic and international, are being exerted upon 
the British constitutional system to provide additional legal protection for indi
vidual rights within the United Kingdom. While a variety of means would 
accomplish this end, a Bill of Rights, incorporating the European Convention 
on Human Rights into the domestic law of the United Kingdom, has numer
ous advantages. Without directly assailing the traditional doctrine of Parlia
mentary Sovereignty, such a Bill would comport with the United Kingdom’s 
international obligations and provide an additional legal basis for the enforce
ment of individual rights in British courts. The judicial enforcement of these 
rights, under a Bill such as that proposed by Lord Wade, would not result in 
“judicial supremacy” within the British constitutional system. Rather, the Bill 
would be in the nature of an interpretation act, a direction or mandate from 
Parliament to the courts to give special regard to these rights in the process of 
carrying out their judicial duty of interpreting and applying the law. It would 
result in a subtle shift of attitudes, emphasizing the cooperative interrelated 
nature of statutory and customary law, rather than the rule of complete judi
cial subservience. Such an approach is in accord with the traditions of the 
common law and historical British practices. While it might take some time 
before the courts would view a Bill of Rights as something more than an ordi
nary statute, its enactment would in some respects be akin to establishing a 
new convention within the British Constitution. Although not substantively 
entrenched, such a Bill would have the advantage of providing an expanded 
basis for the legal assertion of individual rights, thus alleviating the immediate 
pressures for reform. More importantly, however, the Bill would also provide a 
tool for the gradual realignment of the balance of power between Parliament 
and the courts through the interaction of case law and statute, thus helping to 
alleviate the long term political pressure upon the doctrine of Parliamentary 
Sovereignty as well. Rather than representing a major constitutional depar
ture, the adoption along these lines of a Bill of Rights for the United Kingdom 
would be a creative compromise accommodating both the legal and political 
realities of the situation in the best British tradition.
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Appendix

THE ARGUMENTS FOR AND AGAINST ENACTING A BILL OF RIGHTS, AS 
SUMMARIZED BY THE HOUSE OF LORDS SELECT COMMITTEE ON A 

BILL OF RIGHTS*

* H.L. Select Committee on a Bill of Rights, Report, H.L. Paper No. 176, Sess. 1977-78, at 
30-34.

1. There is, for example, no law positively conferring freedom of speech. The citizen’s freedom in 
this respect lies in his right to say anything that does not fall foul of any laws imposing restrictions in 
that regard, such as those concerning defamation, contempt of court, blasphemy, sedition, official 
secrets, etc.

2. Mr. Golder, while serving a sentence in a United Kingdom prison, was refused permission to write 
to his solicitor to seek advice about possible defamation proceedings against a prison officer. He com
plained to the Human Rights Commission, who upheld his complaint and, in the absence of a friendly 
settlement, brought the matter to the Human Rights Court. The Court upheld the complaint, holding 
that Mr. Golder’s rights have been infringed under both Articles 6 and 8 of the Convention.

32. The Committee summarise in this paragraph the most important argu
ments (as they see it) put to them in favour of a Bill of Rights.

(a) The individual citizen might be better off, and could not be worse 
off, if the European Convention were made part of United Kingdom 
law, since in the event of conflict between the Convention and other 
provisions of United Kingdom law whichever was more favourable 
to the plaintiff would prevail.
(b) Embodying the Convention in our domestic law would provide 
the individual citizen with a positive and public declaration of the 
rights guaranteed him, thus complementing the United Kingdom’s 
traditionally “negative” definition of his common law rights.1 This 
would have special value at the present time for the many individuals 
and groups who tend to feel impotent in the face of the size and com
plexity of the public authorities which seem to dominate their lives.
(c) Although when the United Kingdom acceded to the Convention, 
and thus allowed the right of individual petition to the Court at Stras
bourg, it was believed that our law had nothing to fear from any 
appeal to the Articles of the Convention, a number of doubts have 
emerged since that time. Experience has shown that there are a 
number of areas where the British subject must at present take the 
long road to Strasbourg as a court of first instance (as Golder)2 did, 
since the domestic law provides no remedy in the courts of the 
United Kingdom.
(d) The Commission and Court at Strasbourg were not established as 
a “court of first instance,” but rather as a “court of appeal” to which 
citizens can have recourse only when domestic procedures have been 
exhausted. Although there is no obligation on a Member State to 
incorporate the Convention, the Strasbourg Court has said that the 
intention of the drafters of the Convention has been incorporated 
into domestic law. The United Kingdom is at present the only signa
tory which neither has a charter of fundamental human rights nor 
has incorporated the Convention into domestic law. So long as the 
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Convention remains only an international treaty and forms no part of 
United Kingdom law, it suffers from the disadvantage of being both 
remote and expensive. Moreover the United Kingdom is exposed to 
unflattering world publicity. Our compliance with the Convention 
can already be tested judicially at Strasbourg. There is no reason to 
suppose that our own courts are not equally capable of determining 
these issues. Any uncertainty there may be about the impact of the 
Convention on our domestic law already exists and can be argued out 
at Strasbourg. Why not in the Strand?
(e) An Act incorporating the Convention would not be an alternative 
to the continued exercise by Parliament of its traditional sovereignty, 
but would complement other Acts by which Parliament may wish to 
make law affecting human rights, including any amendment of the 
law that Parliament thinks desirable in the light of a United King
dom court decision. Meanwhile, however, the Convention, if embod
ied in our domestic law, would, in Lord Scarman’s words, “freshen 
up the principles of common law” and when read with the common 
law would “provide the judges with a revised body of legal principle 
upon which they could go on slowly developing the law, case by case, 
as they have been doing for centuries,” without waiting until the op
portunity for legislation occurred.
(f) Our membership of the European Economic Community rein
forces the value of the European Convention of Human Rights and 
makes it more desirable that United Kingdom citizens should be
come increasingly aware of the European dimension. It is therefore 
all the more important that our legal system and jurisprudence 
should be developed as part of the European Community and not in 
splendid isolation.
(g) The act would constitute a framework of human rights guaran
teed throughout the United Kingdom and this would have special 
value if Scottish and Welsh Assemblies are established with powers 
devolved from Westminster, to ensure the exercise of such powers 
(e.g. those respecting local government and education) by the Assem
blies with due regard to the United Kingdom’s international commit
ments under the Convention. Significance is attached to the 
unanimous recommendation of the Northern Ireland Standing Advi
sory Commission on Human Rights favouring the incorporation of 
the Convention into legislation applying to the whole of the United 
Kingdom. This the Northern Ireland Commission believed to be in 
the long-term interests of that province.
(h) The incorporating Act, though not limiting Parliamentary sover
eignty, would nevertheless be a continuing reminder to legislators of 
the international commitment undertaken when the United Kingdom 
government ratified the Convention. Indeed, the Convention seems 
likely to have far more practical effect on legislators, administrators, 
the executive, the judiciary and individual citizens as well as legisla
tors if it ceases to be only an international treaty obligation and be
comes an integral part of the United Kingdom law, guaranteeing the 
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citizen specific minimum rights enforceable in the first instance in the 
United Kingdom courts.

33. The Committee now summarises in this paragraph the arguments 
against a Bill of Rights which seem to them to be the most important.

(i) Incorporation of the Convention would be to graft on to the existing law 
an Act of Parliament in a form totally at variance with any existing legislation 
and indeed incompatible with such legislation. Hitherto, it has been an ac
cepted feature of our constitution that Parliament legislates in a specific form 
and that it is the role of the courts to interpret such legislation. Incorporation 
of the Convention would, for the first time, open up wide areas in which legis
lative policy on such matters as race relations, freedom of speech, freedom of 
the press, privacy, education and forms of punishment would be effectively 
handed over to the judiciary. All these are matters which our constitution has 
hitherto reposed in the hands of the legislature.

(ii) Nor is it right to say that the role the courts would have under a Bill of 
Rights would be no more than the kind of role they have always had under the 
common law. Under the common law the courts have developed legal princi
ples slowly and empirically, from case to case. Under a Bill of Rights, they 
would start with principles of the widest generality and would have a free hand 
to decide how those principles operated in the cases that came before them.

(iii) Parliament has on numerous occasions shown its readiness to intervene 
in new areas where fresh social problems have arisen, and it is better for Par
hament to enact detailed legislation as it has done, for instance, on such mat
ters as race relations and sex discrimination, rather than to look to the 
unelected judges to develop both the policy on such matters and the way in 
which it should be dealt with.

(iv) So far as is possible, the law should be clear and certain, whereas if the 
European Convention, framed as it is in broad and general terms capable of a 
variety of interpretations, were to become part of our domestic law, it would 
introduce a substantial and wide-ranging element of uncertainty into our law. 
(The same would be true of a Bill not based on the European Convention 
because it is in the nature of any Bill of Rights to be framed in the same sort of 
way as the Convention). Individuals and companies would no longer be able 
to obtain confident advice as to what their rights, powers, obligations and lia
bilities were. That in itself would be a price too high to pay for flexibility—and 
answers the point that the individual citizen could not on any footing be worse 
off with a Bill of Rights. The uncertainty thus brought into our law would itself 
afford opportunity for exploiting endless challenges in the courts or before any 
tribunal to the validity of the existing laws. No one would know where he 
stood until each question had been tested afresh, and the least that can be said 
is that there is the prospect of a very great extension of litigation in the courts.

(v) It is fallacious to suggest, as some witnesses suggested, that to make the 
Convention part of our domestic law would simply be to give to our judges the 
same sort of role, in relation to the Convention, as is played by the judges in 
Strasbourg. There is a great difference between the Commission or the Court 
at Strasbourg from time to time measuring our domestic law. As a set of prin
ciples of domestic law, the Convention would have a life of its own quite in
dependent of its international existence. The Convention could then be 
invoked daily in our Courts and they would constantly have to give decisions 
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on it without any guidance from the jurisprudence at Strasbourg (where the 
number of cases adjudicated is very limited). Moreover, our Courts would be 
free to give the Convention a wider effect than was required by such Stras
bourg jurisprudence as was available. In doing so they would be acting quite 
consistently with our international obligations.

(vi) The present situation in the United Kingdom is in accord with the origi
nal philosophy of the European Convention. The Convention was intended to 
lay down minimum standards of human rights which it was assumed would be 
in accord with the spirit of all the legal systems of the signatories to the Con
vention. It was always contemplated, as in fact has proved to be the case, that 
from time to time there would be conflicts between the domestic laws of the 
signatory states and the Convention, and for this reason the Convention set up 
machinery by way of the European Commission and the European Court to 
deal with such cases. Such conflicts have inevitably arisen in all signatory 
states, whether or not the Convention is part of their domestic law. It is in 
accordance with the spirit of the Convention that when it emerges that there is 
such a conflict in the case of the United Kingdom, this should be put right.

Where necessary this can be done by legislation, but often the deficiency will 
call for no more than a change of administrative regulation or instructions. But 
it is no more unflattering to this country than it is to any other signatory of the 
Convention if the kind of dispute contemplated by the drafters of the Conven
tion from time to time goes to Strasbourg for argument; and it is not the case, 
as some of the witnesses assumed, that relatively more cases have gone to the 
Commission from the United Kingdom than from other countries.

(vii) Even on the most unfavourable view of the extent to which United 
Kingdom law at present falls short of the standards of the Convention,3 there 
are not more than a few marginal situations where the incorporation of a Bill 
of Rights might bestow a remedy where present law does not do so. They have 
mainly related to privacy and the conduct of the prison services. As to privacy, 
this has already been the subject of a thorough investigation by the Younger 
Committee, which made various suggestions for reform but came down against 
a general law of privacy. As to the conduct of the prison services, there has 
been one case so far, the Golder case, where a complaint has succeeded, and 
where the matter was dealt with by a change in the relevant regulations. The 
Committee are aware that there are several other cases now before the Com
mission but cannot properly comment on these.

3. In a written answer in the House of Lords on 23rd March the Minister of State, Home Office 
stated that

The Government have at present no reason to suppose that there is a conflict between any of 
the provisions of the Convention and the law of the United Kingdom or the general rules 
governing adminstrative practice in this country.

(viii) There is no reason for supposing that the Government, and Parlia
ment, are likely to proceed in ignorance of the country’s international commit
ments; and indeed the Committee were given examples of proposals which had 
been modified by the Government in their preliminary stage to take account of 
our commitments under the European Convention. It is not realistic to fear 
that there is any risk of this country—whether at Westminister or in a devolved 
assembly— legislating in “splendid isolation” and without regard to the treaty 
provisions by which we are bound. The effect of incorporating the Convention 
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into United Kingdom law in the event of devolution to Scotland would be to 
introduce similar uncertainties into the operation of any legislation emanating 
from the Scottish Assembly to those injected into the law of the United King
dom generally.

(ix) It is felt that adequate weight is not given in the Report of the Northern 
Ireland Standing Advisory Commission to the arguments against incorpora
tion from the point of view of its effect on the legal system as a whole; and that 
the argument that what is good for Northern Ireland must be good for the 
United Kingdom as a whole is unproven.”





NOTES

The Constitutional Rights of Excluded Aliens: 
Proposed Limitations on the Indefinite 
Detention of the Cuban Refugees

For almost two years the United States government has imprisoned, without 
trial, nearly two thousand Cuban nationals who have committed no crimes in 
this country.1 These prisoners were among the 125,000 Cuban citizens who in 
1980 sailed from Cuba to the shores of the United States.2 Because most of the 
125,000 aliens lacked the necessary entry documents, they were “excludable” 
from entry under the Immigration and Nationality Act of 1952 (the 1952 Act).3 
The Attorney General, however, used discretionary power granted to him by 
the 1952 Act.4 and admitted the overwhelming majority of the excludable 
Cubans into the United States.5

The Immigration and Naturalization Service (INS) denied entry to, or “ex
cluded.” approximately 1800 Cubans because they allegedly had committed 
crimes of moral turpitude while in Cuba.6 The 1952 Act required that ex
cluded aliens be “immediately deported to the country from whence [they] 
came.”7 Cuba, however, frustrated the United States’ deportation efforts by

1. These Cubans arrived in the so-called “Freedom Flotilla” in the spring of 1980. Fernandez- 
Roque v. Smith, 671 F.2d 426, 428 (11th Cir. 1982). As of August 24, 1981, 1813 Cubans were detained 
in the Atlanta facility. Brief in Support of Government’s Opposition to Entry of Preliminary Injunc
tion at 4, Fernandez-Roque v. Smith, No. C81-1084A (N D. Ga., filed August 21, 1981) (injunction 
sought to restrain government’s deportation efforts) (copy on file at Georgetown Law Journal). By De
cember 13, 1981, 1375 remained in jail. Supplemental Memorandum in Support of Appellant’s Motion 
for Emergency Stay at 4, Palma v. Verdeyen, 676 F.2d 100 (4th Cir. 1982) (copy on file at Georgetown 
Law Journal). As of April 5, 1982, 867 of the approximately 1800 detainees had been released to 
sponsors. Fernandez-Roque v. Smith, No. C81-1084A, slip op. at 7 (N.D. Ga. April 28, 1982). See infra 
note 13 (describing in more detail gradual release of Cuban detainees pursuant to INS parole 
procedures).

2. See Rodriguez-Fernandez v. Wilkinson, 654 F.2d 1382, 1385 n.l (10th Cir. 1981) (approximately 
125,000 Cuban refugees arrived in United States during Spring 1980).

3. 8 U.S.C. § 1182(a)(20) (1976). Under the 1952 Act an alien shall be excluded from admission into 
the United States if he “is not in possession of a valid unexpired immigrant visa, reentry permit, border 
crossing identification card, or other valid entry document.” Id.

4. The 1952 Act provides in part: “The Attorney General may in his discretion parole into the 
United States temporarily under such conditions as he may prescribe for emergent reasons or for rea
sons deemed strictly in the public interest any alien applying for admission to the United States . . .
8 U.S.C. § 1182(d)(5) (1976). See also 8 C.F.R. § 212.5 (1981) (district director of port of entry may 
temporarily parole alien into country).

5. Of the 125,146 Cuban refugees known to have arrived in the spring of 1980, approximately 
123,000 were paroled into the United States. Defendants' Memorandum in Support of Request for 
Relief From Court Order of August 7, 1981, Exhibit No. 1, Declaration of Doris M. Meissner. Acting 
Commissioner of INS, at 1, Fernandez-Roque v. Smith, 91 F.R.D. 239 (N D. Ga. 1981) (opposing order 
granting class certification) (copy on file at Georgetown Law Journal).

6. Id. Aliens may be excluded because of crimes of moral turpitude they committed in their country 
of origin. 8 U.S.C. § 1182(a)(9) (1976).

7. The Act provided:
Any alien (other than an alien crewman) arriving in the United States who is excluded under 
this chapter, shall be immediately deported to the country whence he came, in accommoda
tions of the same class in which he arrived, on the vessel or aircraft bringing him, unless the 

1303



1304 The Georgetown Law Journal [Vol. 70:1303

refusing to accept its citizens’ return.* 8 Consequently, most of the excluded 
aliens remain detained in the United States Penitentiary in Atlanta, Georgia,9 
with no obvious statutory limit to their detention. Although the 1952 Act con
templates a maximum six month detention pending deportation of an expelled 
alien,10 it does not place any time limit on the detention of excluded aliens and 
provides only that they are to be returned immediately to their country of ori
gin or some other country.11 The Attorney General has discretionary power to 
parole detainees pending their eventual deportation,12 but to date he has re
leased only a few of the 1800 excluded Cubans.13

Attorney General, in an individual case, in his discretion, concludes that immediate deporta
tion is not practicable or proper.

8 U.S.C. § 1227(a) (1976). The Act recently was amended to give the Attorney General power to deport 
an excluded alien to any country willing to accept him if deportation to the country whence he came, 
the country of which he is a citizen, the country where he was born, or the country in which he has a 
residence is impossible, impracticable, or inadvisable. Act of Dec. 29, 1981, Pub. L. No. 97-116, § 7(a), 
1981 U.S. Code Cong. & Ad. News (95 Stat.) 1611, 1615-16 (amending 8 U.S.C. § 1227(a)).

8. Church World Service, a relief organization, indicated that Cuba was willing to negotiate the 
return of some refugees in exchange for the lifting of an American embargo on the sale of certain drugs 
to Cuba. A spokesman for the State Department said that Cuba wanted a case-by-case review of re
turnees. a position he characterized as untenable. N.Y. Times, Sept. 28, 1981, at A17, col. 2.

The government has not yet conceded the futility of its efforts to deport the Cubans. See Brief for 
Appellant at 15. Rodriguez-Fernandez v. Wilkinson. 654 F.2d 1382 (10th Cir. 1981) (efforts to deport 
excluded Cuban aliens continuing) (copy on file at Georgetown Law Journal). The courts, however, are 
unpersuaded of the chances for effecting deportation. See Fernandez v. Wilkinson, 505 F. Supp. 787, 
789 (D Kan. 1980), affd on other grounds sub nom. Rodriguez-Fernandez v. Wilkinson, 654 F.2d 1382 
(10th Cir. 1981) (government unable to carry out deportation or even to speculate date of departure); 
Diaz v. Haig, No. C81-235B, slip op. at 6 (D. Wyo. Sept. 3, 1981) (interim order transferring juveniles 
from detention) (only miniscule chance of success in negotiations with Cuba for return of excluded 
aliens).

9. At one time 230 Cuban refugees were detained in the maximum security prison at Leavenworth, 
Kansas. Fernandez v. Wilkinson, 505 F. Supp. 787, 789 (D. Kan. 1980), ajf'd on other grounds sub nom. 
Rodriguez-Fernandez v. Wilkinson, 654 F.2d 1382 (10th Cir. 1981). Almost all aliens excluded on 
grounds of prior criminal convictions are now held in the United States Bureau of Prisons facility in 
Atlanta, Georgia. Defendant’s Memorandum in Support of Request for Relief from Court Order of 
August 7, 1981 at 4-5 & 4 n.21, Fernandez-Roque v. Smith, 91 F.R.D 239 (N.D. Ga. 1981) (copy on file 
at Georgetown Law Journal).

10. 8 U.S.C. § 1252(c) (1976) (final order of deportation against alien within the United States shall 
be executed within six months); see 1A C. Gordon & H. Rosenfield, Immigration Law and Pro
cedure § 5.15(b)-(c), at 5-170 to 5-173 (1981) (detention power over expelled aliens limited to six 
months following deportation). “Expulsion” is the term used for the proceeding in which an alien who 
has been admitted into the United States is refused the right to remain. See infra notes 50-51 (discuss
ing expulsion).

11.8 U.S.C. §§ 1221-1230 (1976) (provisions relating to entry and exclusion; no time limit on deten
tion of excludable or excluded alien); Act of Dec. 29, 1981, Pub. L. No. 97-116, § 7(a), 1981 U.S. Code 
Cong. & Ad. News (95 Stat.) 1611, 1615-16 (amending 8 U.S.C. § 1227(a)); 8 U.S.C. § 1227(a) (1976) 
(excluded alien shall be immediately deported). “Exclusion” is the term for the proceeding in which an 
alien is refused admission into the United States. See infra notes 48-53 (discussing exclusion).

12. See supra note 4 (Attorney General has parole power under 8 U.S.C. § 1182(d)(5) (1976)).
13. See Fernandez-Roque v. Smith, 91 F.R.D. 239, 240 n.l (N.D. Ga. 1981) (most of those excluded 

on grounds of prior convictions were never paroled); id. at 241-43 (government agrees to release 155 
detainees from Atlanta federal penitentiary; court orders release of additional 226).

As of December 18, 1981, 1375 detainees remained at the Atlanta penitentiary. Of 820 detainees 
approved for release, 510 had been released to sponsors. Supplemental Memorandum in Support of 
Appellants’ Motion for Emergency Stay at 4, Mayet Palma v. Verdeyen. No. 81-0839-R (E.D. Va. Dec. 
29, 1981), rev’dsub nom. Palma v. Verdeyen, 676 F.2d 100 (4th Cir. 1982) (copy on file at Georgetown 
Law Journal). The INS has determined, pursuant to status reviews of the detainees, that 1133 of the 
approximately 1800 detainees are releasable. As of April 5, 1982, 867 of these 1133 were released to 
sponsors. The INS recommended continued detention of 636 Cubans, and a “a few dozen" have not 
yet received final decisions. Fernandez-Roque v. Smith, No. C81-1084A, slip op. at 7 (N.D. Ga. April 
28, 1982). See infra note 147 (describing INS status review plan for Cuban detainees).
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Many imprisoned aliens have brought suit in federal court challenging their 
continued detention.14 No court has yet persuasively explained the nature of 
the constitutional and statutory rights of these aliens. To date, two courts of 
appeals15 and several district courts16 have decided legal questions involving 
the detention of excluded aliens. These courts have reached markedly incon
sistent conclusions. The United States Court of Appeals for the Tenth Circuit 
avoided constitutional problems with the 1952 Act, holding that the statute did 
not authorize indefinite detention.17 The United States Court of Appeals for 
the Fourth Circuit, in contrast, concluded that Congress impliedly authorized 
indefinite detention of excludable aliens, and that such authorization is consti
tutional.18 One district court held that the Attorney General abused his discre
tion by indefinitely detaining excluded aliens who posed no danger to public 
safety or national security and who were unlikely to abscond.19 Another dis
trict court held that indefinite detention violated international law.20 A third 
district court concluded that indefinite detention violates the aliens’ fifth 
amendment rights.21

14. See infra notes 104-59 and accompanying text (discussing recent litigation involving Cuban 
detainees).

15. See Palma v. Verdeyen, 676 F.2d 100 (4th Cir. 1982); Rodriguez-Fernandez v. Wilkinson. 654 
F.2d 1382 (10th Cir. 1981); infra notes 104-38 and accompanying text (discussing case).

16. See Alonso-Martinez v. Meissner, No. 81-2233 (D.D.C. Oct. 16. 1981) (order refusing grant of 
writ of habeas corpus); Ramos v. Haig, No. 81-5172 (S.D. Ill. Sept. 4. 1981) (order granting writ of 
habeas corpus); Diaz v. Haig, No. C81-235B (D. Wyo. Sept. 3, 1981); Fernandez-Roque v. Smith. 91 
F.R.D. 117 (N.D. Ga. Aug. 7, 1981) (order granting class certification); Fernandez-Roque, No. 81- 
I084A (N D. Ga. Aug. 19, 1981) (issuing temporary restraining order to prevent further government 
efforts to deport aliens); Fernandez-Roque, 91 F.R.D. 239 (N.D. Ga. Aug. 20, 1981) (order issuing writ 
of habeas corpus); Fernandez-Roque, No. 81-1084A (N.D. Ga. Aug. 21 1981) (order staying release of 
habeas petitioners); Alonso v. Smith, No. C80-1209A (N.D. Ga. June 12, 1981) (magistrate’s report and 
recommendation on petitioner’s application for writ of habeas corpus).

17. Rodriguez-Femandez v. Wilkinson, 654 F.2d 1382, 1389-90 (10th Cir. 1981).
18. Palma v. Verdeyen, 676 F.2d 100, 104-05 (4th Cir. 1982).
19. Soroa-Gonzales v. Civiletti, 515 F. Supp. 1049, 1057-58 (N.D. Ga. 1981).
20. Fernandez v. Wilkinson, 505 F. Supp. 787, 798-800 (D. Kan. 1980) (aliens’ indeterminate deten

tion violation of fundamental human right), aff'd on other grounds sub nom. Rodriguez-Fernandez v. 
Wilkinson, 654 F.2d 1382 (1981).

21. Diaz v. Haig, No. C81-235B, slip op. at 13 (D. Wyo. September 3, 1981).

These diverse conclusions reflect the underlying doctrinal confusion regard
ing the rights of excluded aliens. All the approaches are unsatisfactory. Some 
permit violation of due process by allowing the government to indefinitely im
prison aliens upon a mere administrative finding. Others inadequately protect 
the country’s sovereignty interests by refusing to recognize the government’s 
power to imprison excluded aliens even after deportation efforts have failed.

This note discusses the legal and constitutional status of excluded aliens and 
proposes a possible resolution to the Cuban detainee problem. First, it reviews 
the law regarding the constitutional status of excluded aliens. Next, it dis
cusses in detail the major Supreme Court cases that recognize the power of 
Congress and the President to detain excluded aliens and that limit judicial 
review of immigration policy. Within this historical context, the note discusses 
the current Cuban refugee litigation and explains how the courts have dealt 
inadequately with the detainee problem.

The note then proposes a structural solution to the refugee dilemma. It rec
ognizes that courts have held that excluded aliens have no constitutional rights 
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by using a fiction that such aliens have not entered the country,22 and that 
control over immigration matters resides with the political branches of govern
ment.23 The note nevertheless argues that indefinitely detained aliens should 
be regarded as persons “within the borders” of the United States who are enti
tled to constitutional protection. After concluding that the Constitution pro
tects the aliens, the note argues that indefinite detention of excluded aliens is a 
deprivation of liberty that is permissible only when important governmental 
interests outweigh the aliens’ right to be free from imprisonment. Congress or 
the President might order directly the indefinite detention of excluded aliens in 
some circumstances. Such action by an agency, however, without the specific 
authorizations of Congress or the President, violates the fifth amendment 
rights of those detained. The government’s interest is great enough to warrant 
an agency order of continued detention only when an individual excluded 
alien is dangerous to national security or public safety. Moreover, such an 
agency order must be subject to de novo review in the courts.

22. Shaughnessy v. United States ex re! Mezei, 345 U.S. 206, 212 (1953).
23. E.g, Fiallo v. Bell, 430 U.S. 787, 792 (1977); Mathews v. Diaz, 426 U.S. 67, 81 (1976); Galvan v. 

Press. 347 U.S. 522, 530-32 (1953); Hartsiades v. Shaughnessy, 342 U.S. 580, 588-89 (1952).
24 Act of March 3, 1875, ch. 141, §§ 3-5, 18 Stat, (part 3) 477 (1875) (prohibiting immigration of 

convicts and prostitutes and forbidding importation of coolie labor).
For histories of the treatment of aliens in the law, see Whom We Shall Welcome, Report of the 

U.S. President’s Commission on Immigration and Naturalization (1953); R. Divine, Ameri
can Immigration Policy, 1924-1952 (1972); M. Konvitz, Civil Rights in Immigration (1953); 
Gordon, The Need to Modernize our Immigration Laws, 13 San Diego L. Rev. 1 (1975).

The Supreme Court struck down state laws imposing head taxes on immigrants on grounds that only 
the federal government could exercise control of the field. See The Passenger Cases, 48 U.S. (7 How.) 
232, 410-41 (1849) (Wayne, J., separate opinion, one of nine) (New York and Massachusetts statutes 
imposing taxes on aliens arriving at United States ports unconstitutional exercise of foreign commerce 
power granted exclusively to Congress).

25. See, e.g.. Act of Aug. 3, 1882, ch. 376, § 2, 22 Stat. 214 (excluding convicts, lunatics and idiots 
from entry); Act of Feb. 26, 1885, ch. 164, § 1, 23 Stat. 332 (forbidding prepayment of transportation for 
immigrants under labor contracts); Act of Feb. 23, 1887, ch. 220, 24 Stat. 414-15 (authorizing treasury 
secretary to issue immigration regulations); Act of Sept. 13, 1888, ch. 1015, § 1, 25 Stat. 476 (excluding 
Chinese laborers); Act of March 3, 1891, ch. 551. § I, 26 Stat. 1084 (excluding idiots, indigents, diseased 
persons, convicts, polygamists and persons with transportation prepaid by others); Act of March 3. 
1893, ch. 206, 27 Stat. 569 (authorizing regulations to enforce exclusion of contract laborers); Act of 
March 3, 1903, ch. 1012, §§ 1-2, 32 Stat. 1213-14 (imposing head tax and excluding classes of 
immigrants).

26. Act of Feb. 5, 1917, ch. 29, §3, 39 Stat. 874, 876 (excluding Asians of specified geographic 
origin).

27. Act of May 19, 1921, ch. 8, § 2(a), 42 Stat. 5 (annual immigration of particular nationality re
stricted to three percent of same nationality residing in United States in 1910).

28. The Immigration Act of 1924, ch. 190, §§ 4-6, 11, 43 Stat. 153, 155-56, 159-60 (1924) (designating 
nationalities to which quotas apply and settling numerical limitations).

29. See President Truman’s Message on Veto of McCarran-Walter Bill, June 25. 1952, 1952-53 Pub. 

1. The Rights of Aliens: The Exclusion/Expulsion Distinction

In 1875, Congress passed the first statute limiting the right of aliens to immi
grate to the United States when it barred convicts and prostitutes from enter
ing the country.24 Subsequent federal statutes increasingly restricted 
immigration.25 In the Act of 1917, Congress for the first time barred aliens 
from entry into the country on the basis of their national origin.26 Congress 
again imposed national origin quotas in 192 1 27 and 1928.28 Ultimately, in 
1952, over President Truman’s veto,29 Congress passed the Immigration and 
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Nationality Act.30 This statute, as amended, remains in effect today.31 Only in 
1965 did quotas based on national origin cease to be a basic part of the Act.32

Papers 441 -47 (objecting to quota system in American immigration policy and urging removal of harsh 
numerical limits), reprinted in Whom We Shall Welcome, Report of the President’s Commission 
on Immigration and Naturalization 275, 276-80 (1953).

30. Immigration and Nationality Act (McCarran-Walter Act), ch. 477, 66 Stat. 163 (1952) (coditied 
as amended at 8 U.S.C.A §§ 1101-1503 (1976 & West Supp. 1981).

31. Id.
32. Act of October 3, 1965, Pub. L. No. 89-236. § 2(a), 79 Stat. 911. 911 (now coditied at 8 U.S.C. 

§ 1552(a) (1976) (“[n]o person shall receive any preference or priority or be discriminated against in the 
issuance of an immigrant visa because of his race, sex, nationality, place of birth, or place of 
residence”).

33. See Hampton v. Mow Sun Wong, 426 U.S. 88. 101 n.21 (1976) (power over aliens is of political 
character and subject to only narrow judicial review); Kleindienst v. Mandel, 408 U.S. 753, 765 (1972) 
(power to exclude inherent in sovereignty and necessary for conducting international relations and 
defending country from foreign encroachments; power to be exercised solely by political branches); 
Harisiades v. Shaughnessy, 342 U.S. 580, 588-89 (1952) (policy toward aliens "interwoven with contem
poraneous policies in regard to the conduct of foreign relations, the war power and the maintenance of 
a republican form of government”); Fong Yue Ting v. United States, 149 U.S. 698. 713 (1893) (power to 
expel or exclude aliens affects international relations vested in the political branches; judiciary may not 
intervene unless expressly authorized by law); Nishimura Ekiu v. United States. 142 U.S. 651. 659 
(1892) (under international law, sovereign nations have power to forbid entry of foreigners and may 
prescribe conditions for admission); The Chinese Exclusion Case, 130 U.S. 581, 609 (1889) (Congress 
has power inherent in sovereignty delegated by Constitution to exclude aliens).

34. See The Chinese Exclusion Case, 130 U.S. 581, 606 (1889) (Congress may exclude foreigners 
based on race if their presence endangers peace and safety). The Court recognized that the government 
is empowered to exclude aliens whenever it concludes that the interests of the country require it. Id. at 
609.

35. See Nishimura Ekiu v. United States, 142 U.S. 657, 659 (1892) (accepted maxim of international 
law that self-preservation requires that national power inhere in sovereign to forbid foreigners' 
entrance).

36. The Chinese Exclusion Case, 130 U.S. 581. 609 (1899).
37. See United States ex rel. Knauff v. Shaughnessy, 338 U.S. 537. 542 (1950) (exclusion of alien act 

of sovereign vested in legislature and, because of its power over foreign affairs, in executive).
Like the power to exclude, the power to prescribe grounds for expulsion is unqualified. See Fong 

Yue Ting v. United States, 149 U.S. 698, 707 (1892) (right to expel resident alien as absolute and 
unqualified as right to prohibit entry). The Supreme Court in Fong Yue Ting stated that the power to 
expel and deport affects international relations. Consequently, the power must reside in the political 
branches unless the judicial branch is authorized to intervene by treaty, statute, or the Constitution. Id. 
at 713.

38. See Wong Wing v. United States. 163 U.S. 228, 233-34 (1896) (although Congress may prevent 
aliens’ entry and deport aliens unlawfully present in country, imprisonment of alleged aliens at hard 
labor without affording full judicial trial to determine status inflicts infamous punishment in violation 
of fifth and sixth amendments).

The Supreme Court has affirmed repeatedly the plenary power of the execu
tive and legislative branches over immigration policy.33 The Court’s decisions 
hold that Congress may exclude aliens for any reason, including racial prefer
ence.34 According to the Court, this power is essential to national self-preser
vation,35 is an incident of sovereignty, and is included in the powers delegated 
to Congress by the Constitution.36 Moreover, the executive branch also has 
the power to exclude because of its authority over foreign affairs.37

^Although aliens have no absolute right to enter the country, and although 
Congress and the President may decide without constitutional constraint who 
may enter, once aliens are within the borders they gain some limited constitu
tional protections. Although the full extent of these rights remains undeter
mined, some rights have been clearly identified. For example, aliens may not 
be imprisoned at hard labor without a judicial trial,38 nor may the government 
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take an alien’s property without compensation.39 Aliens are entitled to fourth 
amendment protection in criminal proceedings40 and must be granted a proper 
hearing before being deported.41 In addition, aliens are “persons” under the 
fourteenth amendment and are entitled to its protections.

Aliens are entitled to fewer constitutional protections with regard to their 
right to enter or remain within the country. Aliens are subject to warrantless 
arrest for deportation43 and may not invoke the fifth amendment protection 
against self-incrimination in deportation hearings.44 Some courts have held 
that the exclusionary rule does not apply in deportation proceedings.45 An 
alien’s visa may be revoked without notice,46 and because deportation is not 
considered “punishment” under the ex post facto clause of the Constitution, 
aliens may be deported for illegal behavior that occurred before Congress out
lawed it.47

39. See Russian Volunteer Fleet v. United States, 282 U.S. 481, 491-92 (1931) (fifth amendment 
requires compensation when United States Shipping Board of Emergency Fleet Corp., acting under 
authority of President, requisitions Russian contracts for ship construction).

40. See United States v. Brignone-Ponce, 422 U.S. 873, 876 (1975) (evidence seized in violation of 
fourth amendment suppressed in criminal proceeding against alien); Almeida-Sanchez v. United States, 
413 U.S. 266, 273 (1973) (warrantless search of alien’s automobile unreasonable search in violation of 
fourth amendment). Justice White, dissenting in Almeida-Sanchez, argued that because of the national 
government’s sweeping power to exclude aliens, the warrantless search of illegal aliens’ automobiles to 
enforce immigration laws should not implicate the fourth amendment. Id. at 291-93 (White, J., with 
Burger, C.J.. Blackmun & Rehnquist, JJ., dissenting).

41. See The Japanese Immigrant Case, 189 U.S. 86, 100-01 (1903) (due process requires that alien 
have opportunity to be heard upon issue of his right to remain in country before being deported).

42. See Graham v. Richardson. 403 U.S. 365, 375-76 (1971) (state statutes denying resident aliens 
welfare benefits violate fourteenth amendment equal protection clause; resident alien is “person” under 
fourteenth amendment); Yick Wo v. Hopkins, 118 U.S. 356, 373-74 (1886) (discriminatory administra
tion of ordinances against Chinese aliens violates fourteenth amendment equal protection clause). The 
Court in Graham f. Richardson appeared to rest its conclusion in part on the argument that state stat
utes regulating resident aliens improperly encroach on the federal government’s plenary power over the 
entrance and residence of aliens. 403 U.S. at 376-78.

The Supreme Court recently has ruled that children of illegal aliens are entitled to free public educa
tion under the equal protection of the fourteenth amendment. Poe v. Plyler, 50 U.S.L.W. 4650, 4657 
(U.S. June 15, 1982).

43. Abel v. United States, 362 U.S. 217, 234 (1960) (upholding administrative arrest for deportation). 
Justices Brennan, Warren, Black, and Douglas dissented and argued that because aliens receive fourth 
amendment protection against unreasonable searches and seizures, judicial warrants should be required 
for arrest prior to deportation. Id. at 250 (Brennan, J., with Warren, C.J., Black & Douglas, JJ., 
dissenting).

44. See Kim v. Rosenberg, 363 U.S. 405, 406-07 (1960) (alien deportable for lack of affirmative 
showing of good moral character when he took fifth amendment when asked if he was member of 
Communist Party).

45. Compare In re Sandoval, Interim Dec. No. 2725, 46 Ad. L. Rep. 2d (P & F) 244, 256 (Bd. Imm. 
App. 1979) (evidence acquired in violation of fourth amendment not suppressed in deportation pro
ceeding) with Wong Chung Che v. INS, 565 F.2d 166, 169 (1st Cir. 1977) (evidence seized in violation 
of fourth amendment not admissible in deportation hearing). Cf. Cuervas-Ortega v. INS, 588 F.2d 
1274, 1277-78 (9th Cir. 1979) (evidence need not be suppressed in deportation hearing because no 
showing that statement induced by coercion); In re Toro, Interim Dec. No. 2784, 48 Ad. L. Rep. 2d (P 
& F) 662, 665 (Bd. Imm. App. 1980) (evidence from search and seizure or interrogation may be sup
pressed if acquired in egregious manner so as to offend fifth amendment fundamental fairness require
ment). See generally Fragemen, Fourth and Fifth Amendment Considerations, in Thirteenth Annual 
Immigration and Naturalization Institute 503 (1980) (discussing fourth and fifth amendment 
rights of aliens).

46. Knoetze v. United States Dept, of State, 634 F.2d 207, 212 (5th Cir. 1981) (due process inapplica
ble to visa revocation; liberty and property interests unaffected because deportation does not automati
cally follow).

47. See Harisiades v. Shaughnessy, 342 U.S. 580, 590-95 (1952) (legal resident aliens deportable for 
past membership in Communist Party under Alien Registration Act of 1940 although membership
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In contrast to the constitutional restrictions on the government’s treatment 
of aliens within the borders of the United States, Congress and the President 
can act without constitutional restraint in refusing entry to aliens.* 48 The 
Supreme Court has distinguished repeatedly between those already within the 
country and those seeking entry.49 In The Japanese Immigrant Case 50 for ex
ample, the Supreme Court held that although Congress may exclude an alien 
for any reason it may not expel an alien who has entered the United States 
without a hearing.51 The Court has created an elaborate fiction to facilitate 
application of the distinction between exclusion and expulsion. When the INS 
detains an alien in the United States pending exclusion, the alien’s status does 
not change; he is treated as if he had been “stopped at the border.”52 An 
excluded alien who is paroled into the United States, even for many years, 
pending execution of his deportation order is not considered to be “dwelling in 
the United States” for purposes of the immigration laws. Rather, he is “in 
custody at the limit of the jurisdiction.”53

terminated prior to Act’s passage; no violation of due process, first amendment, or ex posifacio clause); 
Mahler v. Eby, 264 U.S. 32, 39 (1924) (because ex post facio clause applies only to criminal acts and 
because deportation for prior crimes is not punishment for those crimes, deportation of all aliens in
terned as enemies during war not violative of due process clause).

Justice Douglas dissented in Harisiades, stating that the majority’s perception that Congress had 
plenary power to deport was “inconsistent with the philosophy of constitutional protection which we 
have developed for the protection of resident aliens.” Harisiades v. Shaughnessy. 342 U.S. at 598 
(Douglas. J., dissenting). “The power of deportation is an implied one. The right to life and liberty is an 
express one. Why this implied power should be given priority over the express guarantee of the Fifth 
Amendment has never been satisfactorily answered.” Id. at 599.

48. See supra notes 34-35 (citing Chinese Immigrant Case and Nishimura EkuTy. Rodriguez-Fernan- 
dez v. Wilkinson, 654 F.2d 1382, 1386 (10th Cir. 1981) (alien may not raise constitutional objection to 
grounds of exclusion).

This unqualified power has not escaped criticism. See Gordon, The Alien and the Constitution. 9 
Cal. W.L. Rev. 1, 23-24 (1972) (undefined, unlimited power of Congress over immigration question
able in era of developing constitutional attitudes; in egregious case, courts could be unable to cope with 
extreme racial, religious or personal discriminations).

49. See Leng May Ma v. Barber, 357 U.S. 185, 188 (1958) (excluded alien released on parole not 
treated as “within” United States and therefore entitled only to procedural rights of applicant for ad
mission); Kwong Hai Chew v. Colding, 344 U.S. 590, 596-98 (1953) (resident alien serving as seaman 
on United States vessel considered continuously present in United Stales, unlike alien entrant, entitled 
to due process right not to be expelled without hearing); United States ex ret. Knauff v. Shaughnessy, 
338 U.S. 537, 543-44 (1950) (unlike alien who has entered, excluded alien entitled only to procedure 
authorized by Congress); Kaplan v. Tod, 267 U.S. 228, 230-31 ( 1925 ) (alien awaiting deportation while 
in custody of aid society has not entered United States and remains, in legal theory, at the border); 
United States v. Ju Toy, 198 U.S. 253, 263 (1905) (alien detained physically within border while seeking 
entry treated as if stopped at limit of our jurisdiction); The Japanese Immigrant Case. 189 U.S. 86, 98- 
101 (1903) (alien may be excluded for any reason without due process; after entry, however, alien must 
have opportunity to be heard); Nishimura Ekui v. United States, 142 U.S. 651, 660-61 (1892) (alien 
detained while seeking entry considered outside United States; Congress decides what process is due).

50. 189 U.S. 86 (1903).
51. Id. at 98-101.
52. United States v. Ju Toy, 142 U.S. 651, 660 (1892) (alien physically detained within border treated 

as if stopped at limit of jurisdiction).
53. Kaplan v. Tod. 267 U.S. 228, 230-31 (1925); see Leng May Ma v. Barber. 357 U.S. 185, 187-88 

(1958) (status of excluded alien unchanged by parole into country; detention pending admissibility 
determination not “entry”).

II. The Exclusion Cases

The distinction between the rights of aliens seeking entry into the United 
States and those who have entered has led the Supreme Court to endorse dif
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ferent sets of rules regulating the conduct of immigration officials in exclusion 
and expulsion cases.54 In United States ex rel. Knauff v. Shaughnessy f the 
Court held that an alien seeking entry under the War Brides Act56 could be 
excluded with no constitutionally required procedural protections other than 
those provided by Congress.57 The power to exclude, the Court stated, was 
inherent in the political branches and not subject to judicial review.58

A. THE MEZEI CKtt

The Supreme Court extended the Knauff reasoning a year later in Shaugh
nessy v. United States ex rel. Mezei?9 not only by upholding exclusion proce
dures, but also by permitting the lengthy detention of excluded aliens.60 Mezei 
was an alien who had lived in the United States for twenty-five years before 
leaving the country to visit his dying mother in Romania.61 Denied entry into 
that country, Mezei spent 19 months in communist-controlled Hungary and 
then returned to the United States.62 Upon Mezei’s return, the Attorney Gen
eral ordered him excluded as a security risk and detained him at Ellis Island 
pending deportation.63 The Attorney General refused to grant Mezei a hear
ing on grounds that information against him was confidential and that its re
lease would be prejudicial to the public interest.64 Repeated efforts to deport 
Mezei failed.65

54. See supra notes 49-53 (discussing exclusion/expulsion distinction). Professor Hart has criticized 
the distinction when it describes whether the Constitution applies. Hart, The Power of Congress to Limit 
the Jurisdiction of the Federal Courts: An Exercise in Dialectic, 66 Harv . L. Rev. 1362, 1392-95 (1953). 
According to Hart, the application of due process always depends upon the particular circumstances in 
which it is invoked, but to say that excluded aliens have no constitutional rights conflicts with the basic 
principle that the Constitution always applies when a court exercises jursidiction over a habeas corpus 
proceeding. Id. at 1393. To the extent that the Supreme Court has made such statements. Hart argues, 
its opinions are not intellectually respectable, and responsible judges will not follow them. Id. at 1395.

55. 338 U.S. 537 (1950)
56. War Brides Act of December 28, 1945, Pub. L. No. 79-271, 59 Stat. 659. The Act provided for 

the admission of alien spouses and minor children of World War II veterans. Id.
57. United States ex rel. Knauff v. Shaughnessy, 338 U.S. at 544. “Whatever the procedure author

ized by Congress is, it is due process as far as an alien denied entry is concerned.” Id. Knauff may be 
interpreted in two ways: that excluded aliens have no due process rights, or that excluded aliens are 
entitled to constitutional due process protection only for those rights granted to them by Congress. See 
In re Cahill, 447 F.2d 1343, 1344 (2d Cir. 1971) (per curiam) (alien denied entry does not enjoy pano
ply of rights granted by Constitution); cf. Hart, supra note 54, at 1392-93 (Constitution applies to ex
cluded aliens, although content of due process rights different for excluded aliens and resident aliens); 
see supra note 54 (discussing Hart).

58. 338 U.S. at 543. The Court stated, “it is not within the province of any court ... to review the 
determination of the political branch . . . .” Id. It also stated that the power to exclude was inherent 
both in congressional power and in executive power to control foreign affairs. Id. at 542. See supra 
note 33 (citing cases holding that Congress and President have control over immigration).

59. 345 U.S. 206 (1953).
60. Id. at 214, 215-16.
61. Id. al 208.
62. Mezei’s stay in Hungary was lengthy because he had difficulty obtaining an exit permit. Id.
63. Id. at 208-09. When Mezei arrived in the United States in February 1950, he was temporarily 

excluded; on May 10, 1950, the Attorney General ordered Mezei permanently excluded on grounds that 
his entry would be prejudicial to the public interest for security reasons. Id. at 208.

64. Id.
65. Id. at 208-09. The government twice attempted to return Mezei to France and Great Britain, but 

both countries refused to receive him. Id. After negotiations with the State Department, Hungary 
refused to accept his admission, and a dozen Latin American countries denied Mezei’s personal appli
cations for entry. Id. at 209.
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Mezei unsuccessfully sought habeas corpus relief several times. After 
twenty-one months of confinement, however, the federal district court issued 
the writ because the government declined to offer evidence of Mezei’s danger 
to the public safety.66 The United States Court of Appeals for the Second 
Circuit affirmed the district court by a divided vote.67

66. Id. at 209.
67. Id.
68. Id. at 214-15.
69. Id. at 212, 215. The Court stated that although aliens within the borders of the United States are 

entitled to procedures conforming to due process, “an alien on the threshold of entry stands on a differ
ent footing.” Id. at 212.

70. Id. at 212 (quoting United States ex rel. Knauff v. Shaughnessy, 338 U.S. at 544 (1950)).
71. Mezei, 345 U.S. at 215-16. The Court noted that admission of an alien excluded on security 

grounds would defeat the very purpose of the exclusion proceeding. Id. at 216.
Mezei was excluded under the provisions of the 1950 Act. Id. at 216 n. 14. The 1952 Act, in contrast, 

does provide authority for the Attorney General to parole aliens pending deportation in exclusion 
proceedings. 8 U.S.C. § 1182(d)(5) (1976).

72. Id. at 218 (Black, J., with Douglas. J., dissenting). Justice Black stated that “(n]o society is free 
where government makes one person’s liberty dependent upon the arbitrary will of another.” Id. at 
217.

73. Id. at 218-28 (Jackson, J., with Frankfurter, J., dissenting).
74. Id. at 220. Justice Jackson rejected the government’s argument that Mezei was free to leave Ellis 

Island for any country except the United States. This was an absurd contention according to Justice 
Jackson. “(TJhat might mean freedom, if only he were an amphibian!” Id.

75. Id. at 222.
76. Id. at 223-24.
77. Id. at 226-28.

The Supreme Court reversed by a five-to-four majority, upholding both 
Mezei’s continued detention and the procedure followed in his exclusion or
der.68 The Court stated that because Mezei had not “entered” the United 
States, his deportation order was not subject to judicial review, nor was his 
detention a deprivation of any statutory or constitutional right.69 Relying on 
Knauff, the Court stated that whatever procedure Congress authorized was 
“due process as far as an alien denied entry is concerned.”70 The Court noted 
that although Congress empowered the Attorney General, under the 1950 Act, 
to parole an alien ordered expelled pending deportation, he had no such au
thority to parole excluded aliens.71

Justice Black, dissenting, argued that Mezei was deprived of liberty indefi
nitely and that such deprivation required “a fair open court hearing in which 
evidence is appraised by the court, not the prosecutor.”72 Justice Jackson, also 
dissenting,73 agreed with Justice Black that Mezei was deprived of liberty: “It 
overworks legal fiction to say that one is free in law when by the commonest of 
common sense he is bound.”74 Fifth amendment due process, Justice Jackson 
stated, requires “reasonable general legislation reasonably applied to the indi
vidual.”75 He explained that detention for the safety of the state does not vio
late substantive due process, but that an alien must be accorded procedural 
due process before he is ordered detained.76 Because an alien has no right of 
entry, Justice Jackson argued, it does not follow that he has no rights at all.77 
Justice Jackson concluded that although Congress has ample power to exclude 
aliens, due process would not permit the government to deprive an alien within 
its jurisdiction of life, liberty, or property, without a fair hearing and fair no
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tice of the charges against him.78 79

78. Id. at 228. In support of his position that excluded aliens have constitutional rights, Justice 
Jackson posited that the government could not throw Mezei into the sea or set him adrift in a rowboat, 
because the resulting deprivation of his life surely would violate due process. Id. at 226-27. Nor could 
the government constitutionally take from Mezei all of his money and valuables. Id. at 226-27. 
Mezei’s case, Justice Jackson stated, “lies between the taking of life and the taking of property; it is the 
taking of liberty.” Id. at 227. Such deprivation required the procedural protections of due process. Id.

Mezei has been widely criticized. Justices Black and Jackson compared the government’s action to 
procedures used by Hitler in Nazi Germany. Id. at 217-18 (Black, J., dissenting), 225-26 (Jackson, J., 
dissenting). Many legal commentators have criticized the opinion. See Davis, The Requirement of a 
Trial-Type Hearing, 70 Harv. L. Rev. 193, 279 (1956) (Mezei was flagrant miscarriage of justice moti
vated by monstrous idea that freedom from confinement is merely privilege); Hart, supra note 54, at 
1392-93 (Supreme Court decision in Mezei conflicts with basic constitutional principles); Note, Rights of 
Aliens in Exclusion Proceedings, 2 Utah L. Rev. 349, 355-56 (1953) (Mezei seriously compromises 
American traditions of fairness); Comment, 34 B.U.L. Rev. 85, 90 (1954) (court set dangerous prece
dent in Mezei, violating constitutional principle that persons receive due process before confinement); 
Comment, 33 Neb. L. Rev. 94, 96 (1954) (Mezei reads fifth amendment too narrowly and gives Attor
ney General almost dictatorial powers); Comment, 27 S. Cal. L. Rev. 315, 321 (1954) (if Mezei based 
on existence of unrestricted sovereign power over excluded aliens, it violates fundamental notions of 
justice and human decency).

79. 292 F.2d 406 (5th Cir. 1961).
80. Id. at 407.
81. Id. Rojas was paroled into the United States some time after January 1, 1959 and ordered ex

cluded after a hearing on June 11, 1959. Id. He was ordered into custody on January 8, 1960 for 
removal to areas in the United States not proximate to Florida or the Gulf of Mexico. Id.

82. Id. at 408. The Court also pointed out that Mezei presented a stronger case for release than 
Rojas, because Mezei had prior residence and had attempted for two years after his return to the 
United States to gain admission to other countries. Id.

83. Id. (Mezei settled question whether Attorney General may legally hold alien in custody even 
when unable immediately to deport him).

84. Id. at 412. The court stated that the thousands of Cuban refugees remained at the “unfettered 
discretion of the Attorney General,” who has an “extraordinary and awesome responsibility.” Id.

85. 260 F.2d 610 (2d Cir. 1958).

B. MEZEl'S> PROGENY: THE CONSTITUTIONAL RIGHTS OF EXCLUDED ALIENS

Even before the recent Cuban detainee litigation, lower courts confronted 
cases factually similar to Mezei. In one case, the court followed Mezei and 
held that excluded aliens are not entitled to constitutional protection. Two 
cases, however, granted excluded aliens relief from indefinite detention.

In^Arcwj v. Rojas,19 a Cuban national who was active in the Batista regime 
was ordered excluded from the United States, but was paroled into the coun
try.80 At a later date, following the instructions of the Secretary of State, the 
Attorney General revoked Rojas’ parole.81 In rejecting Rojas’ challenge to this 
action, the United States Court of Appeals for the Fifth Circuit held that 
Mezei was controlling.82 Thus, the Attorney General could hold excluded 
aliens in custody if, in his opinion, parole of the alien would be detrimental to 
the public interest.83 Moreover, the decision to parole remained in the com
plete discretion of the Attorney General, and if abuses occurred, “a watchful 
Congress,” not the courts, could provide a remedy.84 85

In two cases, however, the United States Court of Appeals for the Second 
Circuit strayed from Mezei's language and qualified the “entry” fiction. In 
recognizing that excluded aliens have some constitutional rights, the Second 
Circuit narrowed the scope of Mezei in the process. In United States ex rel. 
Paktorovics v. Murffj^ the court held that an excluded Hungarian refugee was 
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denied due process when his parole into the United States was revoked with
out a hearing.86 The court stated that although Paktorovics’ detention fol
lowed an exclusion hearing, Mezei was not dispositive. Paktorovics, unlike 
Mezei, was one of many refugees invited to the United States under the Presi
dent’s announced foreign policy, which Congress had endorsed in subsequent 
legislation.87 In this situation, Paktorovics was entitled to a hearing before 
revocation of his parole.88

86. See id. at 614, 615 (if statute construed to allow revocation without hearing of parole of alien in 
Paktorovics’ situation, difficult to see how statute would satisfy due process). The court avoided any 
constitutional conflict by interpreting 8 U.S.C. § 1182(d)(5) to require a hearing before revocation of 
parole. Id.

87. Id. at 614. The President in his directive of December 1, 1956, ordered the emergency pdmission 
of more Hungarian refugees than the quota allowed. Id. at 613 n.l. Congress endorsed these admis
sions in 1958. Id. at 614. See Act of July 25, 1958, Pub. L. No. 85-559, §2, 72 Stat. 419, 419-20 
(admitting Hungarian refugees to the United States for permanent residence).

In attempting to distinguish Mezei, one court has adapted Paktorovics' “invitation” concept to the 
Cuban detainee issue. See Soroa-Gonzales v. Civiletti, 515 F. Supp. 1049, 1055 n.3 (N.D. Ga. 1981) 
(Cuban’s presence in country due in part to President Carter’s invitation; case therefore resembles 
Paklorovics). See infra note 142 (discussion of Soroa-Gonzales). Nevertheless, the relevance of 
Paktorovics to the current Cuban criminals is dubious. Even if President Carter welcomed the Cuban 
refugees as a group, he certainly never invited Castro to send prisoners to the United States.

88. Paktorovics, 260 F.2d at 614.
89. 413 F.2d 644 (2d Cir. 1969).
90. The court did, however, refer to the Second Circuit opinion in Mezei, United States ex rel. Mezei 

v. Shaughnessy, 195 F.2d 964 (2d Cir. 1952), rev’d, 345 U.S. 206 (1953), which stated that it would be 
desirable to have statutory authority to deport an excluded alien to a country other than the country 
from “whence the alien came.” 195 F.2d at 653. Congress recently amended the 1952 Act in order to 
provide such authority. Act of Dec. 29, 1981, Pub. L. No. 97-116, § 7(a), 1981 U.S. Code Cong. & Ad. 
News (95 Stat.) 1611, 1615 (amending 8 U.S.C. § 1227(a) to provide for deportation of excluded alien 
to countries other than that whence he came).

91. 413 F.2d at 654. The Menons originally were admitted into the United States under visitor’s visas 
in 1962, and they made many visits outside the country after that time. Id. at 646-47. On their ninth 
trip outside the country, the Menons visited Canada for two hours and, upon their return, were paroled 
into the United States and then ordered excluded. Id. at 647.

92. See Shaughnessy v. United States ex rel. Mezei. 345 U.S. at 210, 212 (political branches' power 
to expel or exclude largely immune from judicial control); see also United States ex rel. Knauff v. 
Shaughnessy, 338 U.S. at 542 (executive’s exclusion action “final and conclusive”).

More recently, the Second Circuit struck down an excluded alien’s detention 
in Menon v. Esperdy.* 9 The court did not cite Mezei,90 and also avoided dis
cussing any constitutional issues. The court nevertheless ordered the govern
ment to release the habeas petitioners from custody if it could not secure their 
deportation within ninety days.91

After Paktorovics, Menon and Rojas, and before the recent Cuban detainee 
litigation, the breadth of Mezei was unclear. Although Congress and the Presi
dent had unquestioned authority to deny entry, it was unclear whether they 
had unlimited power to detain excluded aliens. Implicit in Paktorovics and 
Menon, however, was a rejection of a blanket rule denying constitutional 
rights to excluded aliens.

c. mezei's progeny: the political branches and exclusion

In Mezei, the Supreme Court determined not only that excluded aliens are 
not entitled to procedural rights, but also emphasized that the legislative and 
executive branches possess unlimited power to exclude aliens.92 In the years 
following Mezei, the Court has reconsidered its prior decisions that recognize 
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the plenary power of Congress and the President over immigration policy. In 
every case, the Court has reaffirmed its belief that the political branches pos
sess plenary power over immigration policy, although it has expressed sympa
thy with arguments opposing this view.

In Galvan v. Press,93 a case decided soon after Mezei, the Court deferred to 
the decision of the political branches, although it did not foreclose constitu
tional inquiry into the deportation of a resident alien. In Galvan, a Mexican 
alien challenged his deportation, which was ordered under the Internal Secur
ity Act of 1950,94 because of his past membership in the Communist Party.95 
He alleged that the government could not deport him constitutionally without 
a showing that he, individually, advocated the overthrow of the United States 
government.96 The Court rejected this argument, holding that Congress’ clas
sification satisfied due process,97 and emphasizing that Congress had exclusive 
control over immigration policies.98 The Court also refused to apply the ex 
post facto clause because it did not consider deportation to be “punishment.”99 
In reaching its conclusions, the Court relied almost entirely on stare decisis, 
despite apparently strong constitutional reservations.100

In later decisions, the Court has maintained its reluctance to interfere with 
immigration policy. In Kleindienst v. Mandelwx and Fiallo v. Bell,™2 the Court 
reiterated its unwillingness to reconsider the long line of precedent recognizing 
congressional and executive power to regulate the entry of aliens.103 The

93. 347 U.S. 522 (1953).
94. 8 U.S.C. § 1251(a)(6)(C) (1976).
95. 347 U.S. at 523-24. Galvan initially admitted he was a member of the Communist Party from 

1944-46; he later asserted, however, that he only attended meetings of the Spanish Speaking Club, an 
alleged “Communist Party unit.” Id.

96. Id. at 525-26.
97. Id. at 529 (“[cjertainly we cannot say that this classification by Congress is so baseless as to be 

violative of due process”).
98. Id. at 531.
99. Id.
100. The Court stated:

In light of the expansion of the concept of substantive due process as a limitation upon all 
powers of Congress, even the war power, . . . much could be said for the view, were we 
writing on a clean slate, that the Due Process Clause qualifies the scope of political discretion 
heretofore recognized as belonging to Congress in regulating the entry and deportation of 
aliens. And since the intrinsic consequences of deportation are so close to punishment for 
crime, it might fairly be said also that the ex post facto clause . . . should be applied to 
deportation. But the slate is not clean. . . . We are not prepared to deem ourselves wiser or 
more sensitive to human rights than our predecessors, especially those who have been most 
zealous in protecting liberties under the Constitution ....

Id. at 530-32.
101. 408 U.S. 753 (1972).
102. 430 U.S. 787 (1977).
103. In Kleindienst. American citizens asserted due process rights. 408 U.S. at 759-60. Mandel was a 

self-declared “revolutionary Marxist” who edited the Belgian Left Socialist Weekly. Id. at 756. He 
sought to visit the United States to speak at several universities, but was barred from admission under 8 
U.S.C. § 1182(a)(28)(D) (1976) for advocating communism. 408 U.S. at 756. On previous visits, the 
Attorney General, on the recommendation of the Secretary of State, waived Mandel’s ineligibility as 
permitted by 8 U.S.C. § 1182(a)(3)(A). 408 U.S. at 756. But on this occasion, despite the Department 
of State’s admission recommendation, the Attorney General refused to exercise his discretionary power 
to waive ineligibility because Mandel’s activities on his previous visits had gone beyond his stated 
purposes. Id. at 759.

Professors at several universities who had invited Mandel to the United States joined him in his suit, 
alleging that his visa denial violated their first and fifth amendment rights. Id. at 759-60. The Supreme 
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Court thus consistently has refused to question the political branches’ plenary 
power over immigration policy.

III. Litigation by Cuban Detainees

Against this backdrop the excluded Cuban aliens challenged their continued 
detention. The magnitude of the Cubans’ dilemma evidently has caused the 
lower federal courts to rethink the problem. Despite the precedents that recog
nize the unlimited power of Congress and the President to exclude aliens and 
that deny constitutional protection to excluded aliens, most recent efforts by 
Cuban detainees to obtain relief from indefinite detention have succeeded. 
The courts deciding these cases, however, have employed different rationales.

A. RODRIGUEZ-FERNANDEZ'. STATUTORY LIMITS ON THE AUTHORITY TO 
INDEFINITELY DETAIN EXCLUDED ALIENS

In Rodriguez-Fernandez v. Wilkinson,104 the United States Court of Appeals 
for the Tenth Circuit affirmed a district court order granting the release of an 
excluded alien who had been detained in the federal penitentiary in Leaven
worth, Kansas.105 The district court held that Rodriguez-Fernandez’s indefi
nite detention violated neither the 1952 Act nor the United States 
Constitution.106 Rather, the court concluded that the continued detention of 
an excluded alien who poses no threat to national security, who has not been 
found likely to abscond, and who has not been convicted of a crime in this 
country, constitutes arbitrary detention in violation of customary international 

Court refused to look beyond the government’s decision to refuse admission or to weigh the plaintiffs’ 
constitutional rights because the government articulated a “facially legitimate and bona fide reason” for 
the exclusion. Id. at 769-70. The Court relied on precedents recognizing that the political branches of 
government possess exclusive power to regulate entry of aliens. Id. at 765. The Court described this 
power as “inherent in sovereignty, necessary for maintaining normal international relations and de
fending the country against foreign encroachments and dangers.” Id. After quoting from Galvan, 347 
U.S. 522, the Court bluntly stated, “we are not inclined in the present context to reconsider this line of 
cases.” Id. at 767.

The Supreme Court once again relied on stare decisis in Fiallo v. Bell. 430 U.S. 787 (1977). The 
Immigration Act of 1952, 8 U.S.C. § 1101(b) (1976). granted preferential status to children and parents 
of United States citizens and legal permanent resident aliens. 430 U.S. at 788-89. The Act. however, 
defined “parent” and “child” in such a way that the preference could not be obtained on the basis of the 
relationship between father and illegitmate child (although it could on the mother/illegitimate child 
relationship). Id. The plaintiffs challenged this provision on discrimination and due process grounds 
and attempted to distinguish the earlier cases as involving national security questions. Id. at 794, 796. 
The Court rejected these arguments and reiterated that the scope of judicial review of immigration 
matters was quite narrow. Id. at 796. The policy decision concerning which classes to admit and which 
to exclude, the Court stated, was entrusted exclusively to the political branches. Id. at 798. The Court 
also plainly stated, “(w]e are no more inclined to reconsider this line of cases today than we were five 
years ago when we decided Kleindienst v. Mandell' Id. at 793 n.4.

Although Justice Marshall, joined by Justice Brennan, dissented from the Fiallo majority, he recog
nized the “principle that the essentially political judgment by Congress as to which foreigners may 
enter and which may not deserves deference from the judiciary.” Id. at 805 (Marshall, J., with Brennan, 
J., dissenting). Justice Marshall, however, described the majority’s attitude as “abdication,” rather than 
deference, and observed that the majority refused to apply even a modest degree of scrutiny. Id. at 805, 
805 n.6.

104. 654 F.2d 1382, 1390 (10th Cir. 1981) (2-1 decision).
105. Fernandez v. Wilkinson, 505 F. Supp 787 (D. Kan. 1980), aff'd on other grounds sub nom. 

Rodriguez-Fernandez v. Wilkinson, 654 F.2d 1382 (10th Cir. 1981).
106. 505 F. Supp. at 795.
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law.107 In affirming the grant of release, the Tenth Circuit, however, did not 
rely on the lower court’s international law holding.108 Instead, it construed the 
1952 Act narrowly, holding that the statute contemplated only a temporary 
detention of aliens pending deportation.109

Despite the statutory basis of its decision, the Tenth Circuit addressed at 
length the constitutional problems associated with indefinite detention of ex
cluded aliens.110 The court first analyzed the longstanding rationalization that 
detention is not “punishment,” but merely a continuation of exclusion.111 The 
court asserted that this “euphemistic fiction” was created to accommodate the 
necessary detention of excluded aliens while their cases were considered and 
before their expulsion was completed.112 The court argued that the fiction 
should not apply when the government has already excluded the alien and 
deportation attempts have been suspended."3 Rodriguez-Fernandez’s contin
ued detention had become an “alternative to exclusion,” rather than a step in 
the process.114 Moreover, such detention in a federal penetentiary was “im
prisonment under conditions as severe as we apply to our worst criminals.”115 
The court analogized detention in these circumstances to pretrial detention in 
criminal cases, and concluded that it is justified only as a temporary meas-

107. Id. at 798. Judge Rogers stated that international law is binding on a nation that has expressly 
consented to such laws or when evidence of a wide practice establishes that a customary rule of interna
tional law exists. Id. at 795. Thus, the district court in Rodriguez-Fernandez held that international 
agreements in which the United States participated, although not binding in the way that treaties are, 
established “broadly recognized standards.” Id. at 796. The court cited the Universal Declaration of 
Human Rights, The American Convention on Human Rights, The European Convention for the Pro
tection of Human Rights and Fundamental Freedoms (Rome 1950) and the International Covenant on 
Civil and Political Rights, 21 U.N. GAOR Supp. (No.16) at 52, U.N. Doc. A/6316 (1966), for the 
proposition that persons may not be arbitrarily deprived of liberty or subjected to arbitrary arrest or 
imprisonment. 505 F. Supp. at 796-98. Judge Rogers concluded that “[ojur review of the sources from 
which customary international law is derived clearly demonstrates that arbitrary detention is prohibited 
by customary international law.” Id. at 798.

This note does not address the international law issue, but instead focuses on the constitutional rights 
of excluded aliens. For a recent discussion of the application of international law in national courts, see 
Filartiga v. Pena-Irala, 630 F.2d 876, 884 (2d Cir. 1980) (overview of express international conventions, 
teachings of legal scholars, and general custom and practice of nations may be used to discern princi
ples of customary international law). See also Comment, 28 U.S.C. § 135: A Legal Remedy for Torture 
in Paraguay?y 69 Geo. L.J. 833 (1981) (discussing Filartiga ); Comment, Torture as a Tort in Violation of 
International Law: Filartiga v. Pena-Irala, 33 Stan. L. Rev. 353 (1981) (same).

Although Judge Rogers ordered the release or deportation of the petitioner within ninety days, he 
gave the government the opportunity to hold a procedurally adequate hearing to determine if Rodri
guez-Fernandez was likely to abscond, was a threat to national security, or was a serious and actual 
threat to persons or property in the United States. Fernandez, 505 F. Supp. at 800.

108. Rodriguez-Fernandez, 654 F.2d at 1386. The court held that the government could release the 
petitioner on parole, return him to the vessel which brought him to the United States, or send him to 
Cuba or to another country if Cuba would not take him. Id. at 1390. Congress apparently doubted 
that the statute allowed deportation to a country other than that from which the alien came and re
cently amended the 1952 Act to give the INS this power. Act of Dec. 29, 1981, Pub. L. No. 97-116 § 
7(a), 1981 U.S. Code Cong. & Ad. News (95 Stat.) 1161. 1615-16 (amending 8 U.S.C. § 1227(a)).

109. 654 F.2d at 1389-90.
110. The court felt it “important to discuss the serious constitutional questions involved if the statute 

were construed differently.” Rodriguez-Fernandez, 654 F.2d at 1386.
111. Rodriguez-Fernandez, 654 F.2d at 1387.
112. Id.
113. Id. Cuba had been asked at least six times to take Rodriguez-Femandez back; the last attempt 

was apparently in August, 1980, almost a year before the court decided this case. Id. at 1385-86.
114. Id. at 1386.
115. Id. at 1385.
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ure.116 When detention continues for an indefinite period, and reasonable ef
forts to deport the alien have failed, the detention becomes “impermissible 
punishment.”117

Although the court commented extensively on the constitutionality of indefi
nite detention, it avoided deciding the constitutional issue by construing the 
1952 Act narrowly. The court held that the statute permits detention only dur
ing proceedings to determine the alien’s eligibility to enter the country.118 
Further, detention could continue during a reasonable period of negotiations 
for return of the alien to his country of origin or to the carrier responsible for 
bringing him to the United States.119

The Rodriguez-Fernandez court distinguished Mezei on several grounds. 
First, the court asserted that Mezei primarily focused on the excluded alien’s 
right to a due process hearing, not on his indefinite detention.120 Second, the 
court noted that at the time Mezei was excluded, the Korean war was in pro
gress, and that Mezei was excluded as a security risk.121 Third, the court con
tended that Rodriguez-Fernandez’s confinement in two maximum security 
prisons exposed him to worse conditions than Mezei experienced while de
tained at Ellis Island.122 Fourth, the Tenth Circuit observed that in Mezei, 
efforts to deport the alien continued throughout the case, and that the relief 
sought was admission into the United States, rather than release from deten-

116. Id. at 1387.
117. Id. The court cited Wong Wing v. United States, 163 U.S. 228 (1896), for the proposition that 

administrative officials may not “punish” without providing due process. 654 F.2d at 1387.
In Wong Wing, the Supreme Court struck down a law that provided that Chinese persons whom an 

administrator determined to be illegally within the United States could be imprisoned at hard labor for 
up to a year prior to deportation. 163 U.S. at 237. The Court acknowledged the plenary power of 
Congress to make exclusion decisions, but held that detention beyond that necessary to effectuate ex
pulsion was punishment in violation of the fifth amendment because it was imposed without judicial 
process. Id. at 237. The Rodriguez-Fernandez court reasoned that when the “euphemistic fiction" that 
detention is only a continuation of exclusion is abandoned, “logic compels the same result” as in Wong 
Wing. 654 F.2d at 1387.

118. Rodriguez-Fernandez, 654 F.2d at 1389.
119. Id. at 1389-90 By construing the statute narrowly, the court also avoided a conflict with cus

tomary international law. Id. at 1390. “This construction is consistent with accepted international law 
principles that individuals are entitled to be free of arbitrary imprisonment.” Id.

Although the court never held expressly that a broad reading of the statute would violate the Consti
tution, it conceded that the issue was difficult and added that the dissent might be correct in concluding 
that “a fair reading of [Mezei] . . . supports the view that no constitutional infirmity exists in the 
continuing incarceration of Rodriguez-Fernandez, who has been in custody only a year.” Id. at 1388.

In construing the statute to permit only temporary detention pending deportation, the court was 
influenced by the six month statutory limit in the detention of expelled aliens. Nevertheless, it declined 
to impose a specific time limit under the statute for excluded aliens. Id. at 1389; see 8 U.S.C. § 1252(c) 
(1976) (Attorney General must deport expelled alien within six months of deportation order). The 
court rejected the argument that Congress’ failure to impose a time limit indicated its intent to author
ize indefinite detention of excluded aliens. Rodriguez-Fernandez, 654 F.2d at 1389. The court stated 
that it was presented with no evidence that before the recent influx of Cuban prisoners the government 
had detained significant numbers of aliens for long periods. Id. The court cited Justice Clark’s opinion 
in Leng May Ma v. Barber, 357 U.S. 185, 190 (1958), for the proposition that “physical detention of 
aliens is now the exception, not the rule, and generally employed only as to security risks or those likely 
to abscond.” 654 F.2d at 1389; see also 1A C. Gordon & H. Rosenfield, Immigration Law and 
Procedure § 3.17c, at 3-172 (temporary detention of aliens upon arrival, once significant, now 
minimal).

120. Rodriguez-Fernandez, 654 F.2d at 1388.
121. Id. The court stated that “security risks and enemy aliens during wartime have always been 

treated specially." Id.
122. Id.
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tion.1*'  In a final volley, the Tenth Circuit asserted that Mezei has been criti
cized as the “nadir of the law.”124 The court concluded that Mezei “does not 
compel the conclusion that no constitutional problems inhere in petitioner’s 
detention status.”125 The court thus ordered Rodriguez-Fernandez 
released.126

B. PALMA'. A NARROW SCOPE OF REVIEW OF THE AUTHORITY TO 
INDEFINITELY DETAIN EXCLUDED ALIENS

In Palma y. Verdeyen^ the United States Court of Appeals for the Fourth 
Circuit rejected the view that the 1952 Act does not authorize indefinite deten
tion of excluded aliens.128 The court reversed the district court’s grant of 
habeas corpus to Palma, whom the Attorney General determined was ineligi
ble for parole.129 The court held that Congress implicitly authorized such de
tention.130 In reaching its conclusion, the court reasoned that because 
Congress expressly limited detention of expelled aliens to 6 months, the ab
sence of such a limitation on detention of excluded aliens indicated congres-

123. Id.
124. Id.', see supra note 78 (citing overwhelming criticism of Mezei}.
125. Rodriguez-Fernandez, 654 F.2d at 1388-89. A further distinction not mentioned by the court, 

but raised in one brief and in the district court’s opinion, is that at the time of Mezei’s detention, 
statutory authority for the Attorney General to parole excluded aliens did not exist; the 1952 Act, 
passed after Mezei’s detention, provides discretionary parole authority. See Immigration and Nation
ality Act, 8 U.S.C. § 1182(d)(5) (1976); Fernandez v. Wilkinson, 505 F. Supp. at 795 (D. Kan. 1980); 
Brief for International Human Rights Group as Amicus Curiae Urging Affirmance at 9, Rodriguez- 
Fernandez v. Wilkinson, 654 F.2d 1382 (10th Cir. 1981); supra note 71 (discussing changes between 
1950 and 1952 Acts).

Judge McWilliams dissented because he thought that the decision to release a detained, excluded 
alien was within the sound discretion of the Attorney General. Rodriguez-Fernandez, 654 F.2d at 1390- 
91 (McWilliams, J., dissenting). Judge McWilliams found no abuse of discretion by the Attorney Gen
eral given Rodriguez-Fernandez’s criminal record, and he therefore would have refrained from order
ing the alien’s release. Id. Judge McWilliams stated that “it does not shock my conscience that he is 
being detained, awaiting deportation, in a facility within a maximum security institution.” Id. at 1391. 
The indefinite detention of a “true Cuban political refugee” with no history of criminality, however, 
would constitute an abuse of discretion by the Attorney General. Id.

The dissent rebutted the majority’s efforts to distinguish Mezei, stating that the Supreme Court 
“clearly approved” the detention for twenty-one months of an excluded alien and that exclusion as a 
security risk "parallels” exclusion for conviction of a crime of moral turpitude. Id. at 1391 n.2. In 
addition, the dissent noted that in Mezei, unlike Rodriguez-Fernandez, there was no evidence that the 
alien had a criminal record justifying detention in a maximum security prison. Id.

126. Rodriguez-Fernandez at 1390. Rodriguez-Fernandez was followed in Mayet Palma v. Verdeyen, 
No. 80-0139-R (E.D. Va. Dec. 29, 1981), revd sub nom. Palma v. Verdeyen, 676 F.2d 100 (4th Cir. 
1982). In Palma, the United States District Court for the Eastern District of Virginia released an ex
cluded alien. The government had evaluated Mayet Palma under its review plan, but he had been 
found ineligible for parole. Palma v. Verdeyen, 676 F.2d at 102. See notes 127-38 (discussing Palma}.

The United States District Court for the District of Columbia explicitly rejected the Rodriguez-Fer
nandez reasoning. In Alonzo-Martinez v. Meissner, No. 81-2233 (D.D.C. Oct. 16. 1981), the court 
refused applications for writs of habeas corpus made by Cubans who had not been found excludable, 
but who were being held in detention centers pending placement in the community. Id. slip op. at 4-5. 
The INS contended that although it was actively seeking placement for these Cubans, it had not yet 
been successful. Id. The District Court upheld the continued detention of these Cubans, relying on 
Mezei. Id. slip op. at 6. The court stated that although Rodriguez-Fernandez was distinguishable on its 
facts, that case had failed “to distinguish convincingly the relevant Supreme Court decisions." Id. slip 
op. at 6 n.6.

127. 676 F.2d 100 (4th Cir. 1982).
128. Id. at 104.
129. Id. at 105.
130. Id. at 106.
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sional intent to permit indefinite detention of excluded aliens pending 
deportation.131

131. Id.
132. See supra notes 118-19 and accompanying text (discussing statutory construction of 1952 Act in 

Rodriguez-Fernandez).
133. Palma, 676 F.2d at 105.
134. Id. In Rodriguez-Fernandez, the court noted, the Attorney General had determined that Rodri- 

guez-Femandez was eligible for parole, but had revoked the parole pending review of the government's 
policies on the Cuban detainee problem. Id. at 104-05.

135. Id.
136. Id.
137. Id. at 106. The court stated: "This case presents no occasion for precisely defining the scope of 

judicial review of the Attorney General’s decision other than to recognize that it is narrow.” Id.
138. Id. The court observed that Mayet Palma was denied parole because he had been convicted 

twice for theft, and because during his detention he had set 10 fires, assaulted the staff, and fought with 
other detainees. Id.

139. 515 F. Supp. 1049 (N.D. Ga. 1981).
140. Id. at 1061-62. When the INS revoked Soroa-Gonzales’ parole, it asserted an additional reason 

for the action: he was believed to have been involved in illicit drug trafficking in Cuba. Id. at 1052. At 
an exclusionary hearing, however, an administrative law judge found that the government could not 
establish this fact. Id. at 1052, 1059.

141. Id. at 1057.

Although this construction of the 1952 Act is in direct conflict with the 
Tenth Circuit’s decision in Rodríguez-Fernandez,132 the court declined to ad
dress the government’s argument that Rodriguez-Fernandez was wrongly de
cided.133 It distinguished Rodriguez-Fernandez on the ground that in that case 
the government failed to follow the provisions of the 1952 Act requiring imme
diate return of excluded, detained aliens unless the Attorney General deter
mines that such return is impracticable or improper.134 In Palma, the court 
argued, the Attorney General followed those provisions.135 Unlike Rodriguez- 
Fernandez, the government in Palma determined that immediate deportation 
is “proper, though impracticable’’ and that the alien was ineligible for 
parole.136

In response to Palma’s argument that even if his detention was authorized, 
he should have been paroled, the Fourth Circuit held that the parole determi
nation is subject to some form of narrow judicial review.137 The court refused 
to define that scope of review, but concluded that the Attorney General did not 
abuse his discretion in refusing to grant Palma parole based on Palma’s past 
crimes and disciplinary infractions during his detention.138

C. SOROA-GONZALES AND FERNANDEZ-ROQUE'. INDEFINITE DETENTION AS 
ABUSE OF DISCRETION

The United States District Court for the Northern District of Georgia 
reached a result similar to that in Rodriguez-Fernandez, but utilized different 
reasoning. In Soroa-Gonzales v. Civiletti,139 the court ordered the release of a 
detained, excluded Cuban alien whose parole was revoked because he had 
landed without entry documents.140 The court avoided the question whether 
the statute authorized indefinite detentions; instead, it held that the decision to 
revoke parole was reviewable under an abuse of discretion standard.141 The 
court held that unless the Attorney General, acting through the INS, finds that 
an alien is a risk to national security, that he is likely to abscond, or that his 
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release would be against the public interest, detention constitutes an abuse of 
discretion.142

The same court again applied this abuse of discretion standard in Fernandez- 
Roque i’. Smith,143 a class action brought on behalf of the Cuban detainees 
now held in the Atlanta facility.144 On August 20, 1981, the court ordered the 
release of 226 detainees, all of whom were excluded on grounds other than 
convictions for crimes of moral turpitude.145 The court, using the three criteria 
established in Soroa-Gonzales, held that the continued detention of these 
aliens was an abuse of discretion.146 With regard to the remaining detainees, 
the court gave the government time to continue implementation of its “review 
plan”147 to determine which aliens ought not to be paroled.148

142. Id. at 1057. 1058. The court stated that Knauff and Mezei were distinguishable because they 
involved national security concerns. Id. at 1055 n.3. In addition, the court noted that Soroa-Gonzales’ 
presence in the United States was in part due to President Carter’s invitation, making the case more like 
that of Paktorovics v. Murff. Id.; see supra notes 85-87 (discussing Paktorovics).

See also Alonzo v. Smith. No. C80-1209A (N D. Ga„ July 12, 1981) (magistrate’s report and recom
mendation on petitioner’s application for writ of habeas corpus) (now consolidated with Fernandez- 
Roque Smith, infra notes 143-48) (following Soroa-Gonzales by holding that denial of parole when 
exclusion based solely on lack of entry papers constitutes abuse of discretion).

143. 91 F.R.D. 239 (N.D. Ga. 1981), appeal dismissed, 671 F.2d 426 (11th Cir. 1982).
144. Id.
145. Id. at 241. The court certified a class defined as all the Cubans held at the Atlanta facility 

whose parole had been revoked. Id. at 240 n.l. It further divided this class into twelve subclasses, 
according to the grounds for excludability and severity of crimes committed while in Cuba. Id. The 
court granted writs of habeas corpus, releasing members of four of the twelve classes. Id. at 244. These 
were persons who were not found to have committed crimes and who were excludable solely because 
they lacked entry papers. Id. at 240, 241.

146. Id. at 243. The court refused to allow the government more time to show that one or more of 
the three Soroa-Gonzales criteria applied to these aliens: “Its plea for more time to re-exercise its 
discretion has a hollow ring after 15 months." Id.

147. Attorney General of the United States, “Status Review Plan and Procedures” (copy on file at 
Georgetown Law Journal). Under the Review Plan, the review panel may recommend the release of a 
detainee only if it concludes (1) that the detainee is a non-violent person, (2) that the detainee is likely 
to remain non-violent and (3) that the detainee is unlikely to commit a crime after his release. Id. at 2- 
3. The plan requires an examination of psychiatric and other records, and personal interviews with 
detainees, followed by a panel recommendation on which the INS commissioner makes a final decision. 
Id. at 3-5. The plan also calls for a six month suspension of review at any time it appears that the 
detainees can be returned to Cuba. Id. at 6.

As of April 5, 1982, 1133 detainees had been approved for release, and 867 had actually been re
leased to sponsors. The remainder of those approved for release are awaiting sponsors. Fernandez- 
Roque v. Smith, No. C8I-1084A, slip op. at 7 (N.D. Ga. April 28, 1982).

148. Fernandez-Roque v. Smith, 91 F.R.D. at 244. On August 21. 1981, Judge Shoob modified his 
order of the previous day allowing the INS two and a half weeks to review the files of the 226 detainees 
ordered released to determine whether there were any objections to their release. Fernandez-Roque, 
No. C81-1084A, slip op. at 2-4 (N.D. Ga. August 21, 1981).

The government subsequently attempted to obtain review of a temporary restraining order entered in 
Fernandez-Roque, which enjoined the government from deporting any detainees pending further order 
of the court. Fernandez-Roque v. Smith, 671 F.2d 426, 428 (11th Cir. 1982). This appeal did not 
involve the district court’s order releasing the Cuban detainees, but rather involved the court’s actions 
on the asylum claims that were added to the complaint. Fernandez-Roque, 671 F.2d at 428. The United 
States Court of Appeals for the Eleventh Circuit held that the government had consented to extension 
of the temporary restraining order, and thus concluded that even if the temporary restraining order had 
ripened into a preliminary injunction, the order was nonappealable. Fernandez-Roque, 671 F.2d at 
429-30. The court, however, remanded the case to the district court for resolution of the question 
whether the district court had subject matter jurisdiction over both the habeas corpus and asylum por
tions of the case. Fernandez-Roque, 671 F.2d at 431-32. On remand, the court concluded that it had 
properly exercised jurisdiction over the habeas portion of the case. Fernandez-Roque k Smith, No. C81- 
1084A, slip op. at 8 (N.D. Ga. April 28, 1982).

The court only briefly discussed Rodríguez-Fernandez, stating that its own rationale was “quite differ-
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D. DIAZ'. CONSTITUTIONAL LIMITS ON INDEFINITE DETENTION

The United States District Court for the District of Wyoming has gone even 
further than the Northern District of Georgia and the Tenth Circuit. In Diaz v. 
Haig,'^ the court ordered the release of five Cuban juveniles who were de
tained in various jails for fourteen to sixteen months pending exclusion deci
sions.* 149 150 The court purported to follow the Tenth Circuit’s Rodriguez- 
Fernandez decision, and thus construed the statute to allow detention only for 
a reasonable time.151 The court, however, also appeared to adopt part of the 
Soroa-Gonzales rule, stating that denial of parole, without a finding that an 
alien is a security risk or is likely to abscond, constitutes an abuse of discre
tion.152 The court identified a third ground for its decision, holding that the 
government was equitably estopped from asserting exclusive jurisdiction over 
the aliens because its failure to act over such an extended period constituted 
affirmative misconduct.153 Finally, the court stated that continued detention 
of the juveniles violated their constitutional rights.154 In finding a constitu
tional violation, the court read Rodriguez-Fernandez as holding that detention 
for an indefinite period pending a deportation which is unlikely to take place 

ent” from that of the Tenth Circuit, and that its order was consistent with both the majority and the 
dissenting opinions in Rodriguez-Fernandez. Fernandez-Roque, 91 F.R.D. at 242.

Recently, another court, citing Soroa-Gonzales, reviewed an INS parole decision under an abuse of 
discretion. In Vigile v. Sava, No. 81 Civ. 7371 (S.D.N.Y. March 5, 1982) (order granting writ of habeas 
corpus) (available April I, 1982 on LEXIS, Genfed library, Dist file), a district court ordered the release 
of eight Haitian refugees who were denied parole while their asylum petitions were pending. Id. The 
court articulated a three-pronged standard: the district director would be found to have abused his 
discretion if there were no rational explanation for his denial of parole, if the denial constituted an 
inexplicable departure from prior practice, or if it rested on some other impermissible basis. In Vigile, 
the court found that the decision was racially discriminatory. “The conclusion ... is inescapable that 
Sava denied parole to petitioners because they were black and/or because they were Haitians.” Id.

149. No. C81-235B (D. Wyo. September 3, 1981).
150. Id., slip op. at 4. The INS contended that the juveniles were excludable because of statements 

they made soon after they arrived, in which they admitted criminal conduct in Cuba. The court 
doubted the reliability of those statements “made in the hope of obtaining freedom by cooperation in a 
coercive setting,” and held them inadmissable. Id. Further, the court concluded that the alleged wrong
ful acts did not amount to crimes of moral turpitude under 8 U.S.C. § 1182(a)(9) (1976). Id. at 4-5. 
The INS had made no final decision to exclude the juveniles because the exclusion proceedings had 
been suspended, pending the processing of asylum petitions submitted by the juveniles. Id. at 5.

151. Id at 6-9.
152. Id. at 9.
153. Id. at 10-11. The court noted that other courts have prevented the government from deporting 

aliens when the government’s misconduct caused the aliens’ failure to comply with admission require
ments. Id. at 10. In Corniel-Rodriguez v. INS, 532 F.2d 301 (2d Cir. 1976), a woman was granted a 
visa as the child of a United States resident, but consular officials failed to warn her (contrary to regula
tions) that the visa would be invalidated if she married before entering the United States. Id. at 302. 
When the INS learned, after her entry, that the woman had married three days before leaving Santo 
Domingo, it revoked her visa and attempted to deport her. Id. at 304. The court held that the govern
ment was estopped from taking that action, because the misconduct of its agent caused the violation. 
Id. at 306. The Diaz court noted that the petitioners in this case had not been admitted, but refused to 
distinguish Corniel-Rodriguez on this basis. Diaz v. Haig, slip op. at 10. The court refused to apply the 
“waiting at the border” fiction because of the practical impossibility of deportation to Cuba. Id. at 10- 
11. Rather, the court considered the aliens as “admitted to the United States for purposes of applying 
the doctrine of estoppel against the defendants.” Id.

The Diaz court stated that it need not go as far as the Corniel-Rodriguez court: Corniel-Rodriguez did 
not hold that the government could not deny admission to the petitioners, but only that the government 
could not assert exclusive jurisdiction over them. Id. at 11. Thus, the court had power to order their 
release pending the exclusion decision. Id.

154. Id. at 11-12.
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violates the fifth amendment.155

155. Id. at 13. The court incorrectly read the constitutional dictum in Rodriguez-Fernandez as the 
holding in that case. See supra note 119 and accompanying text (Rodríguez-Fernandez court avoided 
constitutional issue by narrowly construing statute). Although the Diaz court interpreted Rodriguez- 
Fernandez as a constitutional decision, the Diaz court believed it made no constitutional difference that 
Rodriguez-Femandez was detained following an order of exclusion whereas the five juveniles before 
the court were detained before their exclusion decisions. Id. at 13. The court also noted with approval 
the Rodriguez-Fernandez court’s citation of Wong Wing, see supra note 117, and the Tenth Circuit’s 
assertion that excluded aliens are entitled to constitutional protection. Id. at 12.

156. See supra notes 104-25 and accompanying text (discussing Rodriguez-Fernandez}.
157. See supra notes 111-17 and accompanying text (discussing Rodriguez-Fernandez)', notes 149-56 

and accompanying text (discussing Diaz).
158. The Tenth Circuit conceded that holding indefinite detention unconstitutional may be in con

flict with Mezei. Rodriguez-Femandez v. Wilkinson, 654 F.2d 1382, 1388 (10th Cir. 1981).
159. See supra notes 127-48 and accompanying text (discussing Palma, Soroa-Gonzales and Fernan

dez-Rogue).

Thus, the recent cases leave the state of the law confused. The Tenth Circuit 
read the 1952 Act to forbid detention of any aliens beyond a period reasonably 
necessary to effect deportation.156 This interpretation would require the gov
ernment to release into society uninvited, dangerous aliens whom the govern
ment is unable to deport. Further, the Tenth Circuit implied, and the District 
of Wyoming held, that in all circumstances, indefinite detention of excluded 
aliens is unconstitutional.157 This result is in direct conflict with Mezei, in 
which a lengthy detention was approved.158 The Fourth Circuit and the 
Northern District of Georgia, on the other hand, would review the Attorney 
General's parole decision under a statutory “abuse of discretion” standard, 
and apparently would not recognize any constitutional limitations on the gov
ernment’s power to detain excluded aliens.159

IV. A Proposed Solution

Unfortunately, all of the Cuban detainee decisions suffer from the same de
fect. They deal inadequately with the heart of the detainee problem: the con
flict between the government’s power over the entry of aliens and the aliens’ 
personal freedom of movement. A better solution would recognize that indefi
nitely detained aliens possess some constitutional rights and can be incarcer
ated only under procedures that conform with due process. To ascertain the 
process due, the liberty interest of the aliens should be balanced against the 
interests of the political branches as protectors of the public welfare and safety 
and as sovereign powers in the area of immigration.

This section first explains that Mezei's “entry” fiction should not be em
ployed in the case of the recently detained Cuban aliens, and that the Constitu
tion does apply to them. It then examines the degree of due process protection 
to which excluded aliens are entitled. The section proposes two procedural 
limitations—first on the INS’ general authority to detain excluded aliens, and 
second, on the procedure by which the INS may detain dangerous aliens.

A. THE CONSTITUTION’S APPLICATION TO EXCLUDED ALIENS: ABANDONING 
THE “ENTRY” FICTION

If the law is to recognize constitutional rights for the detained Cubans, it 
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must eliminate the artificial distinction that categorizes aliens on American soil 
as “those seeking entry” and “those who have entered,” and that results in 
radically different legal consequences for an alien depending on which class he 
finds himself in. To eliminate this categorization, its underlying rationale—the 
fiction that excluded aliens have not “entered” the United States—must be 
abandoned. Abandonment of the entry fiction comports with precedent, with 
logic, and even with Mezei's result.

1. Precedent for the Constitutional Rights of Excluded Aliens
To recognize that the Constitution applies to excluded aliens detained by the 

government is consistent with other precedents. The Supreme Court explicitly 
held in Russian Volunteer Fleet v. United States160 that the government may 
not deprive friendly aliens who are located outside the borders of the United 
States of property without due process of law.161 The logic of Russian Volun
teer Fleet should extend to the deprivation of liberty, a right also entitled to 
due process protections.162 It is well established that even aliens who are z//e- 
gally in the United States are entitled to some constitutional protections.163 
One court of appeals has even held that the fourth amendment protects aliens 
on foreign soil from unreasonable searches and seizures by United States gov
ernment agents.164 Courts thus have recognized the constitutional rights of 
other aliens by silently assuming that the Constitution applies and finding that 
the balance tipped in favor of affording aliens protection. They should do the 
same balancing for excluded aliens.

160. 282 U.S. 481 (1931).
161. Id. at 491-92 (United States government expropriated ship construction contracts belonging to 

corporation of friendly nation entitled to just compensation under the fifth amendment, although 
United States subsequently ceased to recognize its government).

162. See Wolff v. McDonnell, 418 U.S. 539, 557-58 (1974) (prisoner's liberty interest in avoiding 
deprivation of good time credits parallels property interests; liberty interest equally protected, even 
when when the liberty interest itself is a statutory creation of the state); Shavers v. Duval County. 73 So. 
2d 684, 690 (Fla. 1954) (right to own and enjoy property no higher in constitutional sense than right of 
liberty).

163. See infra note 169 (alien who has illegally entered country subject to expulsion, not exclusion 
proceeding).

164. United States v. Toscanino, 500 F.2d 267, 280 (2d Cir. 1974) (fourth amendment applies to 
Italian citizen alleging United States officials wiretapped his conversations in Uruguay and abducted 
him to United States for prosecution). The court observed that the Constitution protects aliens in the 
United States from unlawful conduct. Id. It reasoned that the same protections should apply to aliens 
who are victims of unconstitutional action outside the United States, particularly when the government 
attempts to exploit the fruits of its unlawful conduct in a criminal proceeding against the alien in the 
United States. Id.', see also Note, Deportation & Exclusion: A Continuing Dialogue Between Congress 
and the Courts, 71 Yale LJ. 760, 786 n.126 (1961) (even after Mezei and Knauff. there must be some 
constitutional limits to government action; INS could not knock on alien’s door at 3 a m. and remove 
him from country).

165. Mezei, 345 U.S. at 226-27 (Jackson, J., with Frankfurter, J., dissenting).

2. The Logic of Granting Constitutional Rights to Excluded Aliens 
logic as well as precedent to conclude that Mezei holds that aliens

excluded from entry into the United States who are held in government cus
tody have>70 constitutional rights..An extreme hypothetical illustrates this con
clusion. Few would suggest that the government could execute the excluded 
Cubans without affording them some due process protections.165 Such an ac-
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tion apparently would violate the fifth amendment’s express requirement that 
“no person shall be . . . deprived of life, liberty, or property, without due pro
cess of law.”166 Courts consistently have defined the word “person” to mean 
all living human beings within the United States.167 ffhe Supreme Court long 
has held that aliens, legal or illegal, within the borders of the United States, are 
persons under the fifth and fourteenth amendments.168 Excluded aliens thus 
must enjoy some constitutional rights^/

166. U.S. Const, amend. V.
167. See Mathews v. Diaz, 426 U.S. 67, 77 (1976) (fifth amendment, as well as fourteenth amend

ment, protects aliens whose presence in country is unlawful, involuntary, or transitory from deprivation 
of life, liberty, or property without due process of law); United States v. Othieson, 480 F. Supp. 1369, 
1374 (S.D. Cal. 1979) (fourteenth amendment protection extending to “persons” applies to all people 
within jurisdiction of United States, whether present legally or illegally), affd, 637 F.2d 1276 (9th Cir. 
1980); Arias v. Examining Bd. of Refrig. & Air Conditioning Technicians. 353 F. Supp. 857. 861 
(D P R. 1972) (due process and equal protection of laws applies to all persons, including aliens, within 
territorial jurisdiction of United States); cf. Yick Wo v. Hopkins, 118 U.S. 356, 369 (1886) (fourteenth 
amendment provisions “are universal in their application, to all persons within the territorial jurisdic
tion, without regard to any differences of race, of color, or of nationality”).

168. See Mathews v. Diaz, 426 U.S. 67, 77 (1976) (fifth amendment procedural due process protects 
persons whose presence in country is unlawful, involuntary or transitory); Shaughnessy v. United States 
ex rei. Mezei, 345 U.S. 206, 212 (1953) (“[ajliens who have passed through our gates, even illegally, 
may be expelled only after proceedings conforming ... to due process of law”); Wong Wing v. United 
States, 163 U.S. 228, 237 (1896) (alien illegally in United States cannot be punished with hard labor 
without judicial trial); Fed'n of Am. Immigration Reform v. Klutznick, 486 F. Supp. 564, 576 (D.D.C. 
1980) (dictum) (illegal aliens are “persons” under Constitution; census clause requires their inclusion 
when counting “whole number of persons”).

169. An alien who actually enters the United States, whether surreptitiously or in violation of an 
order barring his entry, is subject to deportation, not exclusion hearings. In re A., 9 I. & N. Dec. 302, 304 
(1961) (stowaway subject to deportation proceedings). See In re Estrada-Betancourt, 12 I. & N. Dec. 
191, 193-94 (1967) (aliens who evaded immigration inspection “entered” United States and therefore 
subject to expulsion, not exclusion).

An illegal or resident alien who is the subject of criminal prosecution is entitled to the constitutional 
protections afforded United States citizens. See supra note 40 and accompanying text (alien entitled to 
fourth amendment protection in criminal proceedings). In a deportation proceeding, however, he 
might not receive the benefit of the exclusionary rule. See supra note 45 and accompanying text (courts 
split over application of exclusionary rule in deportation proceedings).

170. See infra notes 171-73 and accompanying text (describing narrow reading of Mezei}.

The excluded Cubans, like aliens illegally present in this country, are actu
ally physically present in the United States and are being detained by the 
United States. It makes little sense to deny them constitutional protection 
while granting constitutional rights to aliens illegally in this country. An ex
amination of this position’s absurd result illustrates its illogic. For example, an 
illegal alien who sneaks ashore and is captured within our borders would be 
rewarded for his guile by the grant of constitutional protection.169 In contrast, 
the foreigner who reports to immigration authorities at the border and admits 
a felony conviction in another country could be mistreated and indefinitely 
imprisoned by immigration officials without any legal recourse. Mezei may be 
right in holding that this forthright foreigner may be detained while deporta
tion efforts continue and that he has no rights to procedural protection in his 
exclusion hearing besides those Congress gives him,170 but a reading of Mezei 
that gives immigration officials total freedom to treat excluded aliens as they 
please must be wrong. Physical abuse is too far removed from the goal of ef
fecting Congress’ and the President’s power to exclude to serve any useful 
purpose.
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3. Mezei and the Constitutional Rights of Excluded Aliens
The result in Mezei can survive an interpretation that acknowledges that 

excluded aliens are entitled to certain constitutional protections. Recognizing 
that an excluded alien is a “person” entitled to the fifth amendment’s protec
tion will not grant him rights equal to those citizens enjoy. Illegal and resident 
aliens possess fewer constitutional rights than citizens.171 Excluded aliens, it 
follows, also would be entitled to fewer constitutional protections.

171. See supra notes 38-47 and accompanying text (enumerating resident aliens' limited constitu
tional rights); see also Cabell v. Chavez-Salido, 102 S. Ct. 735, 742 (1982) (state may exclude non
citizens from positions as deputy probation officers without violating equal protection); Mathews v. 
Diaz, 426 U.S. 67, 69 (1976) (federal government may limit Medicare benefits to citizens and aliens 
continuously residing in United States for five years who applied for permanent residence); Vergara v. 
Hampton, 581 F.2d 1281, 1287 (7th Cir. 1978) (executive order, issued in response to Supreme Court 
decision in Hampton v. Mow Sun Wong, excluding aliens from federal civil service jobs does not violate 
equal protection), cert, denied, 441 U.S. 905 (1979).

172. Rather, the Court followed the holding in Knauff that aliens who have been denied entry are 
entitled only to procedures authorized by Congress. Shaughnessy v. United States ex rel. Mezei. 345 
U.S. 206, 212 (1953). The Court did state that an alien on the threshold of entry is not "assimilated" to 
the status of resident alien for constitutional purposes. Id. at 214. This statement, however, is not the 
equivalent of denying excluded aliens all constitutional protections. It may mean only that resident 
aliens have more constitutional rights than do excluded aliens.

173. See Rodriguez-Fernandez v. Wilkinson, 654 F.2d 1382, 1388 (10th Cir. 1981) (Mezei was ex
cluded as security risk during Korean war, and enemy aliens during wartime always treated differently; 
furthermore, efforts to deport Mezei continued); cf. C. Gordon & H. Rosenfield, Immigration Law 
and Procedure § 3.26, at 3-213 (describing Mezei as holding that alien excluded on security grounds 
not deprived of constitutional rights by continued detention necessitated by inability to find a country 
willing to receive him).

174. Mezei, 345 U.S. at 208-09, 216.
175. Id. at 216.

Mezei need not be read as holding that the Attorney General may deal with 
excluded aliens without any constitutional restraints. The Court did not state 
explicitly that the Constitution never applies to excluded aliens.172 Under a 
narrow interpretation of Mezei, such as that in Rodriguez-Fernandez.173 
Mezei’s continued detention did not violate due process because a balancing of 
the nation’s interests against Mezei’s did not require procedures in addition to 
those authorized by Congress to detain him. Mezei was excluded during war
time on national security grounds and detained while efforts to deport him 
continued.174 Thus, although Mezei had a liberty interest in avoiding contin
ued detention, that interest was far outweighed by the nation’s interest in pre
serving its security and sovereignty. No additional procedures in such 
circumstances were necessary.

Under this interpretation of Mezei, the Court’s stated rationale—that Mezei 
was an excluded alien subject to the government’s plenary power to ex
clude175—was merely an expression of its prior conclusion that no constitu
tional violation existed in Mezei’s case. Because the government’s interests in 
national security and sovereignty outweighed Mezei’s individual liberty inter
est, the balance tipped in favor of the government. Mezei thus was not de
prived of his due process rights. Instead of first recognizing the Constitution's 
application to Mezei and then balancing, however, the Court balanced first 
and then articulated its conclusion that the government’s interest outweighed 
Mezei’s by relying on the fiction that Mezei had not “entered” the United 
States. The Court’s balancing was misplaced: courts initially should assume 
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that the Constitution applies and then balance the alien’s rights against the 
government’s interests. Reversing the steps followed in Mezei would make it 
clear that aliens who have not entered the country may not be deprived of their 
physical liberty without more exacting procedures when their interests out
weigh the government’s.

The fiction that an excluded alien has not “entered” the country provides, 
under the facts of Mezei, a convenient metaphor for the Court’s conclusion. 
This interpretation of Mezei permits the abandonment of the fiction in differ
ent fact situations when the balance of interests differs. Thus, the govern
ment’s interest would be less substantial when the United States is at peace and 
the alien presents no security risk. In contrast, the alien’s interest would be 
greater when deportation is impossible and he is indefinitely imprisoned in a 
maximum security prison.

The entry fiction serves the useful function of explaining the unchecked 
power of Congress and the President to exclude aliens.176 The fiction is sub
stantively useful, however, only in the context of rights which the Constitution 
never provides to excluded aliens, such as the right to enter the country.177 It 
should not be extended to justify the government’s indefinite incarceration of 
excluded aliens. When evaluating the indefinite incarceration of aliens in 
American prisons, the fiction can serve only to insulate constitutional viola
tions from judicial review. Courts may reasonably refrain from interfering in 
the actual exclusion process, but they should hear constitutional complaints 
concerning indefinite detention that amounts to imprisonment without trial.

176. As Professor Tribe has commented:
Outside the context of entry, stay, and naturalization, congressional authority to draw lines 
between aliens and citizens loses ... its clear connection to considerations of national sover
eignty and foreign policy; courts should thus feel freer to limit congressional power outside 
those limited contexts, both substantively and procedurally.

Tribe, American Constitutional Law 283 (1978).
The fiction also reflected judicial hesitancy to interfere in political immigration policy decisions. See 

Hampton v. Mow Sun Wong, 426 U.S. 88, 101 n.2l (1976) (power over aliens of political character and 
subject to limited judicial review); Kleindienst v. Mandel, 408 U.S. 753, 765 (1972) (power to exclude 
exercised solely by political branches).

177. See supra notes 38-47 (describing constitutional rights of aliens).
178. Indefinite physical detention undoubtedly implicates a “liberty interest.” Greenholtz v. Ne

braska Penal Inmates, 442 U.S. 1, 18 (1979) (Powell, J., concurring in part and dissenting in part) 
(liberty from bodily restraint always recognized as core of liberty protected by due process clause); 
Meyer v. Nebraska, 262 U.S. 390, 399 (1923) (“liberty” includes freedom from bodily restraint); see also 

Mezei's entry fiction must fall in the cases of the excluded Cubans who are 
imprisoned indefinitely. Under traditional constitutional definitions, the Cu
ban detainees are persons who have “entered the borders.” Although in the 
particular factual context of Mezei the excluded alien could not claim that his 
due process rights were violated, the Cuban detainees present a different case. 
Temporary detention is necessary to achieve the legitimate statutory purpose 
of deporting excluded aliens; such a limited loss of personal freedom might 
never implicate a liberty interest. Thus, for temporary detention, it may be 
said that the Constitution “does not apply” to such detention because the 
aliens have not “entered” the United States. When detention is no longer rea
sonably related to that legitimate governmental objective, however, detention 
deprives the detainees of a constitutionally protected liberty interest.178 That 



1982] Indefinite Detention of Excluded Aliens 1327

deprivation requires procedural protection of the alien’s rights consonant with 
the demands of due process.179

Wolff v. McDonnell, 418 U.S. 539, 557 (1974) (even statutorily created right to sentence reduction for 
satisfactory behavior of person already in prison is liberty interest).

As the circuit court in Mezei stated, “To continue an alien’s confinement beyond that moment when 
deportation becomes patently impossible is to deprive him of his liberty . . . . Where. . .confinement 
is no longer justifiable as a means to effectuate removal elsewhere, then liberty as such is at stake and 
the mandate of due process of law may be invoked . . . .” United States ex rel. Mezei v. Shaughnessy, 
195 F.2d 964, 967 (2d Cir. 1952), rev'd, 345 U.S. 206 (1953).

179. Courts have adopted analogous reasoning in the area of pretrial detention, holding that such 
detention is constitutional only to achieve the valid objective of holding a person for trial. Compare 
Bell v. Wolfish, 441 U.S. 520, 535, 538 (1979) (conditions of pretrial detention become unconstitutional 
punishment when no longer related to legitimate government objective of holding suspect for trial) with 
Wong Wing v. United States, 163 U.S. 228, 235 (1896) (detention valid as part of means necessary to 
give effect to provisions for exclusion or expulsion of aliens). In Wong Wing, the Supreme Court itself 
analogized pre-exclusion or expulsion detention to criminal pre-trial detention, stating that “detention 
is a usual feature of every case of arrest on a criminal charge, even when an innocent person is wrongly 
accused; but is not imprisonment in a legal sense.” id.; see also United States ex rel. Kordic v. Esperdy, 
279 F. Supp. 880, 886 (S.D.N.Y. 1967) (release policy for detained aliens should be more liberal than 
release policy for persons detained awaiting criminal charges); cf. Rodriguez-Femandez v. Wilkinson, 
654 F.2d at 1388 (distinguishing Mezei on ground that deportation actively pursued throughout deten
tion period; but because deportation impossible for present Cuban detainees, detention becomes pun
ishment).

In cases involving aliens already in the United States detained pending deportation, courts also have 
reasoned that detention is valid only to achieve the legitimate purpose of effecting deportation. See 
Wolk v. Weedin, 58 F.2d 928, 930-31 (9th Cir. 1932) (government may not detain expelled alien beyond 
reasonable time pending deportation); Caranica v. Nagle, 28 F.2d 955, 957 (9th Cir. 1928) (same); 
United States ex rel. Ross v. Wallis, 279 F. 401, 403 (2d Cir. 1922) (same); In re Brooks, 5 F.2d 238. 239 
(D. Mass. 1925) (same); Ex parte Mathews, 277 F. 857, 858 (W.D. Wash. 1921) (writ of habeas corpus 
issued where alien could be legally deported only to his homeland, and United States had no diplo
matic relations with homeland necessary to accomplish deportation); cf. United States ex rel. 
Paktorovics v. Murff, 260 F.2d 610, 614 (2d Cir. 1958) (principles of cases limiting detention of expelled 
aliens apply to case of excluded alien whose presence results from President’s invitation of refugees).

180. See Mathews v. Eldridge, 424 U.S. 319, 334-35 (1976) (determination of process due requires 
weighing private interest, risk of error, and government’s interest); Board of Regents v. Roth, 408 U.S. 
564. 570 (1972) (weighing process has long been part of determination of form of hearing required by 
due process). For a general discussion of the type of hearing required to satisfy due process under 
particular circumstances, see Friendly, Some Kind of Hearing, 123 U. Pa. L. Rev. 1267, 1267-1317 
(1975); and Note, Specifying the Procedures Required by Due Process: Toward Limits on the Use of 
Interest Balancing, 88 Harv. L. Rev. 1510 (1975).

181. Mathews v. Eldridge, 424 U.S. 319, 334-35 (1976).
182. See supra notes 33-37 and accompanying text (discussing power of political branches over im

migration policy).

b. the degree of process due

The Supreme Court has applied a balancing test to ascertain the process due 
when the government infringes a liberty interest.180 Courts must balance the 
private interest involved, the risk of erroneous deprivation of such interest 
through the procedures used, and the probable value of additional procedural 
safeguards against the government’s interest in the function it is attempting to 
perform in procedural efficiency.181

In the case of the Cuban detainees, the conflicting interests of the govern
ment and aliens are not difficult to discern. As the Supreme Court has repeat
edly stated, the government’s interest in the entry and exclusion of aliens is a 
virtually limitless one that has its roots in the government’s inherent sover
eignty and control over foreign affairs.182 Without the power to exclude and 
expel, the country would be incapable of protecting itself from the efforts of 
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foreign nations to rid themselves of their undesirable citizens.183 On the other 
hand, the individual’s right to be free from imprisonment without a judicial 
trial and a valid criminal conviction for a crime is also entitled to the utmost 
constitutional protection.184 Only exceptionally strong national interests 
should compel courts to recognize a government agency’s power to deprive a 
person of his freedom upon a mere administrative finding that the person com
mitted a crime in another country.185

183. See Nishimura Ekiu v. United States, 142 U.S. 651, 659 (1892) (power over immigration essen
tial to self-preservation and inherent in sovereignty).

184. See Ingraham v. Wright, 430 U.S. 651, 674 (1977) (fundamental principle that state may not 
hold and physically punish person except in accordance with due process).

185. See Bates v. Little Rock, 361 U.S. 516, 524 (1960) (state may encroach on personal liberty only 
when it has compelling interest); Bolling v. Sharpe, 347 U.S. 497, 499-500 (1954) (liberty interest may 
be restricted only for proper governmental purpose); Jacobson v. Massachusetts, 197 U.S. 11, 26 (1905) 
(liberty rights of individual in well ordered society may be restrained by reasonable regulations to 
conserve public safety).

186. 426 U.S. 88 (1976).
187. Id. at 91-92. The Civil Service Commission regulations allowed noncitizens to hold employ

ment only in limited executive assignments or in certain rare cases. 5 C.F.R. § 338.101 (1976), quotedin 
part at 426 U.S. at 90, n.l.

188. See Sugarman v. Dougall, 413 U.S. 634, 646 (1973) (state law barring aliens from state civil 
service competition class jobs violates fourteenth amendment equal protection clause); cf. In re Grif
fiths, 413 U.S. 717, 729 (1973) (state law excluding aliens from practice of law violates fourteenth 
amendment equal protection clause).

189. See Hampton v. Mow Sun Wong, 426 U.S. at 100-01 (overriding national interests may provide 
justification for federal citizenship requirement that could not be enforced by state).

190. Id. at 116-17.
191. See id. at 105, 116 (if Congress or President had expressly imposed citizenship requirement, 

national interest might justify limitation; Court left open question whether national security interests 
alleged by petitioner would justify such requirement). Later decisions upholding an executive order 
issued in response to Hampton, restricting the number of civil service jobs available to aliens, answered 
this question in the affirmative. Vergara v. Hampton, 581 F.2d 1281, 1284-87 (7th Cir. 1978), cert, 
denied, 441 U.S. 905 (1979); Mow Sun Wong v. Hampton, 435 F. Supp. 37, 44-46 (N.D. Cal. 1977); 
Santin Ramos v. United States Civil Service Comm’n, 430 F. Supp. 422, 425 (D.P.R. 1977).

1. Hampton v. Mow Sun Wong

The Supreme Court faced just such a clash between personal rights and in
herent governmental sovereignty in Hampton v. Mow Sun Wong.186 The bal
ance struck by the Court in that case provides a useful framework for solving 
the current detainee problem. In Hampton, resident aliens brought an equal 
protection challenge to the Civil Service Commission’s policy of precluding 
aliens from federal civil service jobs.187 The Supreme Court previously had 
struck down similar state laws as violative of the fourteenth amendment’s 
equal protection clause.188 The federal nature of the regulation in Hampton, 
however, presented a stronger case, because of the federal government’s exclu
sive power over immigration matters.189

Justice Stevens, writing for a five to four majority, held that the Civil Service 
Commission’s restriction was an unconstitutional violation of fifth amendment 
procedural due process.190 Although the Court did not decide whether the 
President or Congress could impose limits on the hiring of aliens in civil serv
ice jobs, it implied that Congress and the President may have such authority, 
pursuant to their plenary power over immigration.191 The Court held, how
ever, that the agency could not restrict the constitutionally protected rights of 
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aliens for reasons not properly concerning the agency.192 The government of
fered three justifications for the agency’s regulations. First, the limitations pro
vided the President with an expendable token for treaty negotiation 
purposes.193 Second, the limitations offered aliens an incentive to become nat
uralized.194 Finally, requiring citizenship of all government employees was an 
administratively convenient method of ensuring loyalty to the United States 
for sensitive government positions.195 The Court held that the agency was 
competent to decide only issues relating to the efficient functioning of the fed
eral service, and that it was not constitutionally competent to make decisions 
based on the immigration and foreign affairs concerns.196 The Court also re
jected the government’s argument regarding efficiency as too speculative, and 
concluded that it did not outweigh “public interest in avoiding wholesale dep
rivation of employment opportunities caused by the Commission’s indiscrimi
nate policy.”197

The Hampton approach provides a potential solution to the conflict between 
the federal power to exclude aliens and the excluded aliens’ liberty interests by 
imposing procedural limitations on decision-making responsibility.198 Al
though the INS, unlike the Civil Service Commission, is generally competent 
to act in the immigration field, it is not competent to decide the important 
policy question whether this country should indefinitely imprison a large 
group of aliens and deprive them of their constitutionally-protected liberty in
terests. The decision to imprison a person is no more relevant to the INS’s 
competency in the mechanics of processing immigration and naturalization 
than was the decision by the Civil Service Commission to bar aliens from fed
eral civil service jobs.

In addition to requiring that an agency decide matters within its compe
tence, Hampton implies that certain rights are too important to be infringed by 
an administrative agency without express authorization by the political branch 
with responsibility for that field.199 The Constitution, according to a broad

192. Hampton v. Mow Sun Wong, 426 U.S. at 116.
193. Id. at 104.
194. Id.
195. Id.
196. Id. at 114-15.
197. Id. at 115-16.
198. Professor Tribe has characterized Hampton as facilitating responsiveness and accountability 

because under its analysis the judiciary focuses on “how the lawmaking and law-applying processes 
have in fact functioned or failed to function . . . .” L. Tribe, supra note 176, at 1145-46. Professor 
Tribe states that this method of adjudication reduces the temptation of judges to pervert legal doctrines 
such as vagueness and delegation when they disagree with a particular government decision. Id. at 
1146; see also L. Tribe, Structural Due Process, 10 Harv. C.R.-C.L. L. Rev. 269, 290-95 (1975) (courts 
should focus on “process of policy formation” as well as substance of decision; process orientation 
permits flexible responses to changes in social norms).

199. Justice Stevens stated:
Since these residents were admitted as a result of decisions made by Congress and the Presi
dent, implemented by the Immigration and Naturalization Service acting under the Attorney 
General of the United States, due process requires that the decision to impose that deprivation 
of an important liberty be made either at a comparable level of government or, if it is to be 
permitted to be made by the Civil Service Commission, that it be justified by reasons which are 
properly the concern of that agency.

Hampton v. Mow Sun Wong, 426 U.S. at 116 (emphasis added). 
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reading of Hampton, places procedural limitations on decision-making to pro
vide political accountability for important policy questions that implicate con
stitutional rights.200 Due process requires that these decisions be made by the 
most appropriate decision-maker.201 Thus, Congress or the President must de
cide expressly whether to imprison aliens indefinitely for reasons involving for
eign affairs or national sovereignty. Without an express mandate, courts 
should not infer a grant of power to the agency.202

Under this approach, Congress or the President could, for sufficiently com
pelling reasons, directly order the continued detention of all excluded aliens, 
even though deportation were impossible.203 Several of the recent decisions 
involving Cuban detainees fail to recognize this dormant power. Without such 
power, the country is vulnerable to the whim of foreign countries who might 
empty their jails or rid themselves of unemployment by sending their un
desirables to the United States.204 In such an emergency, if the Congress or 
President ordered these aliens imprisoned, a court might uphold their ac
tion.205 Courts traditionally have given the political branches broad discretion

200. See Comment, Procedural Due Process and the Exercise of Delegated Power: The Federal Civil 
Service Employment Restriction on Aliens, 66 Geo. L. J. 83, 96 (1977) (reasoning of Hampton implies 
that before the constitutionality of a rule can be substantively scrutinized, it must be made or explicitly 
authorized by the branch of government vested with the original power in that area by the Constitu
tion); The Supreme Court, 1975 Term, 90 Harv. L. Rev. 56, 114 (1976) (Hampton forces Congress or 
President to take direct responsibility for decisions that can be supported only by referring to an impor
tant national interest; decision encourages political checks on government’s exercise of overwhelming 
constitutional prerogatives).

201. See The Supreme Court, 1975 Term, 90 Harv. L. Rev. 56, 112-13 (1976) (broad reading of 
Hampton requires proper decision-maker for all deprivations cognizable under due process).

202. This aspect of Hampton resembles the “clear statement” doctrine used by the Supreme Court in 
several cases to strike down agency exercises of power that potentially infringed constitutional rights. 
See Green v. McElroy, 360 U.S. 474, 507-08 (1959) (Department of Defense may not deprive military 
contractor’s employee of his security clearance when neither President nor Congress explicitly author
ized procedures which deny employee the rights to confront accusers and to cross-examine); Kent v. 
Dulles, 357 U.S. 116, 129-30 (1958) (Secretary of State has no power to deny passport to and restrict 
right of travel of American citizens because of failure to sign affidavit concerning membership in Com
munist Party without clear statement of authorization from Congress or President). In these cases, the 
Court struck down agency actions that infringed individual liberty because there was no express delega
tion of authority. Green v. McElroy, 360 U.S. at 507; Kent v. Dulles, 357 U.S. at 129.

Hampton differs from the clear statement cases because in Hampton the Court did not invalidate the 
agency’s action as unauthorized by a statute or executive order, but held the action itself an unconstitu
tional violation of due process. See Comment, supra note 200, at 99 (Hampton did not follow clear 
statement cases, but instead held agency rule unconstitutional). Justice Stevens may have avoided use 
of the clear statement doctrine because in Hampton there was sufficient evidence of congressional au
thorization, or Stevens may have added to the clear statement doctrine by requiring a mandate, not just 
authorization, to uphold a discriminatory rule. Id. at 100-02.

203. See Hampton v. Mow Sun Wong, 426 U.S. 88, 103 (1976) (when Congress or President ex
pressly mandates discriminatory rule, Court might presume that any overriding national interest which 
the rule might rationally serve gave rise to its adoption, thereby satisfying equal protection 
requirements).

204. See supra notes 157-58 and accompanying text (discussing decisions holding all indefinite de
tention of excluded aliens unconstitutional).

205. Cf. Ludecke v. Watkins, 335 U.S. 160, 164-66 (1948) (President’s removal of resident enemy 
alien as exercise of war power under Alien Enemy Act of 1798 not reviewable except for issue of alien’s 
citizenship). The Supreme Court has even approved the executive and congressional power to imprison 
American citizens without trial on national security grounds as an exercise of the war power. See 
Korematsu v. United States, 323 U.S. 214. 218-19 (1944) (order excluding American citizens of Japa
nese origin from certain areas and requiring their confinement in detention camps not unconstitutional 
because authorized by war-making branches of government); Hirabayashi v. United States, 320 U.S. 
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in the area of foreign affairs,* 206 and in such a situation courts might uphold 
direct action by the politically accountable branches.207 Hampton s due pro
cess requirements, however, limit this decision-making power to those 
branches alone and do not vest it in an administrative agency.

81, 102-03 (1943) (executive and Congress, acting together, have power to impose curfew on American 
citizens of Japanese origin under emergency war powers).

206. See United States v. Curtiss-Wright Export Corp., 299 U.S. 304, 320 (1936) (President has 
greater discretion in international relations than in internal affairs); cf. Youngstown Sheet & Tube Co. 
v. Sawyer, 343 U.S. 579, 635-36 (1952) (Jackson, J., concurring) (construing Curtiss-Wright to imply 
that President might act in foreign affairs without congressional authority, as long as not contrary to act 
of Congress).

207. This note does not contend that courts should automatically approve such sweeping action by 
the political branches. Rather, courts should scrutinize the action to require at least some showing of 
unusual circumstances demanding imprisonment of excluded aliens.

208. The only executive act resembling presidential authorization of detention was a press statement 
read by Press Secretary Jody Powell on June 7, 1980, at the height of the Cuban migration. Statement 
by the White House Press Secretary, June 7, 1980, 16 Weekly Comp. Pres. Doc. 1053 (June 16, 1980). 
It stated that the President directed the Attorney General to take certain actions:

First, Cubans identified as having committed serious crimes in Cuba are to be securely con
fined. Exclusion proceedings will be expedited to the maximum extent consistent with consti
tutional requirements for due process of law.

This press release clearly does not order the indefinite detention of Cubans beyond a period required to 
effect their deportation. It refers only to confinement pending exclusion hearings. Further, the release 
even implies that there Zr a constitutional limit to detention.

Without presidential action, congressional silence is insufficient to support an action depriving per
sons of liberty. Cf. Hampton v. Mow Sun Wong, 426 U.S. at 105-17 (President and Congress must 
“require” agency regulation which forecloses federal competitive civil service employment to aliens; 
congressional silence insufficient); Rodriguez-Fernandez v. Wilkinson, 654 F.2d 1382, 1389 (10th Cir. 
1981) (congressional silence regarding detention of excluded aliens is not expression of approval of 
indefinite detention).

The government has not contended in the recent cases, in any briefs, that the President ordered the 
imprisonment of the excluded aliens. The government did, however, contend that President Carter, at 
the time of the Cuban exodus, did not “invite" Cuban criminals, and that in his speeches he asserted 
that they would be processed “in accordance with law.” Reply Brief in Support of Government’s Op
position to Entry of Preliminary Injunction at 15-16, Fernandez-Roque v. Smith, No. C81-I084A (N.D. 
Ga. August 21, 1981) (copy on file at Georgetown Law Journal').

In April, 1981, however, the Attorney General ordered a temporary halt to the release of prisoners 
from Atlanta in order that the new administration examine the old administration’s “review plan.” 
Defendants’ Memorandum in Support of Request for Relief From Court Order of August 7, 1981, 
Exhibit No. 1, Declaration of Doris Meissner, Acting Commissioner of INS, at 2, Fernandez-Roque v. 
Smith, 91 F.R.D. 239 (N.D. Ga. 1981) (opposing order granting certification) (copy on file at 
Georgetown Law Journal). In mid-July, 1981, the Attorney General approved the review plan. Id. This 
temporary halt for evaluation of the review plan does not constitute the type of direct presidential 
authorization of confinement that Hampton requires.

209. The INS excluded and detained the aliens pursuant to the 1952 Act. See Fernandez-Roque v. 
Smith, 91 F.R.D. 117, 124 (N.D. Ga. 1981) (describing plaintiffs as excludable under 8 U.S.C. § 1182 
(codification of 1952 Act)).

210. See supra note 199 and accompanying text (broad reading of Hampton).

Congress and the President did not issue direct orders to detain the recently 
excluded Cuban aliens;208 they abdicated the decision-making responsibility, 
thereby avoiding political repercussions and leaving no political branch ac
countable for the decision. The INS assumed that it had the power to order 
the indefinite detention of the Cubans and it acted in accordance with this 
assumption.209 Under the broad Hampton analysis, such action is unconstitu
tional and violates the fifth amendment rights of those Cubans imprisoned 
without judicial trial and conviction for a crime.210 The liberty interest of in
definitely detained aliens may not be deprived consistently with due process 
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unless Congress or the President acts directly in support of a legitimate 
purpose.

2. Detention by the INS of Dangerous Aliens

Even in the absence of presidential or congressional action, however, due 
process should not deny the INS authority to detain some aliens. No solution 
to the Cuban detainee problem should require the release into society of hard
ened recidivist criminals or deranged individuals. The due process clause 
should not be interpreted to require the government to wait until dangerous 
aliens commit their first crime on American soil before detaining them. Under 
a traditional due process test, a compelling government interest may deprive 
individuals of due process rights.211 When the rights of those individuals de
tained are outweighed by a compelling governmental interest, the INS should 
have the power, independent of direct authorization by Congress or the Presi
dent, to order continued detention of truly dangerous aliens.212 Thus, the gov
ernment’s interest in protecting society from dangerous persons outweighs the 
individual alien’s interest in being released, and detention under these circum
stances would not violate due process.213

211. See Bates v. Little Rock, 361 U.S. 516, 524 (I960) (important liberty interest may be deprived 
by compelling state interest); Bolling v. Sharpe, 347 U.S. 497, 499-500 (1954) (liberty may be restricted 
only for legitimate governmental purpose); Jacobson v. Massachusetts, 197 U.S. 11. 26-27, 29 (1905) 
(individual liberty rights may be subject to restraint if safety of general public demands such restraint).

212. This result is similiar to the result reached by the Soroa-Gonzales court. That court applied an 
abuse of discretion standard and permitted detention of dangerous individuals. See supra text accom
panying notes 139-42 (describing standard established in Soroa-Gonzales}. By adopting an “abuse of 
discretion” standard, however, the court foreclosed its scrutiny of the government’s factual determina
tions under its review plan. See infra notes 215-28 and accompanying text (courts must have plenary 
review of agency decision to detain alien).

At least one court has refused to permit detention of arguably dangerous aliens. The United States 
District Court for the Eastern District of Virginia ordered an excluded alien released, despite a determi
nation by a review panel that he was dangerous. In particular, the panel found that while in prison he 
had thrown human feces on the staff, fought with other prisoners, and set 10 fires. A second panel, 
however, concluded that he probably would not be violent if released. Panel Review File of Miguel 
Mayet Palma, Joint Appendix at 26-31, Palma v. Verdeyen, 676 F.2d 100 (4th Cir. 1982) (copy on file at 
Georgetown Law Journal). The INS Commissioner's representative decided not to release the alien. 
Decision of the INS Commissioner’s Designated Representative, December 15, 1981, Joint Appendix at 
32, Palma v. Verdeyen, 676 F.2d 100 (4th Cir. 1982) (copy on file at Georgetown Law Journal). The 
court did not defer to the findings made by the first review panel, but instead ordered the excluded alien 
released. Mayet Palma v. Verdeyen, No. 81-0839-R (E.D. Va. Dec. 29, 1981), rev’d, 676 F.2d 100 (4th 
Cir. 1982). The court stated that because Palma was found unfit for release under the review plan, this 
was “clear proof that the government intends to hold him indefinitely,” and therefore that the case was 
even stronger than Rodriguez-Fernandez. Record at 161-62, Mayet Palma v. Verdeyen, No. 81-0839-R 
(E.D. Va. Dec. 29, 1981) (copy on file at Georgetown Law Journal).

213. See Jacobson v. Massachusetts, 197 U.S. 11, 26-27, 29 (1905) (liberty may be restricted at times 
of great danger to safety of general public).

214. Although the fifth amendment guarantees no particular form of procedure, NLRB v. Mackay 
Radio & Tel. Co., 304 U.S. 333, 351 (1938), the nature of the private interest involved is relevant to 
determining the procedure required. Fusari v. Steinberg, 419 U.S. 379, 389 (1975). Both the degree 
and length of deprivation are relevant factors in determining the process due. Mathews v. Eldridge, 
424 U.S. 319, 341 (1976); see Board of Regents v. Roth, 408 U.S. 564, 570 (1972) (weight of interest 

Because indefinite detention involves a serious deprivation of liberty, how
ever, due process requires that the federal courts retain de novo review of the 
agency’s or the Attorney General’s factual determination that an alien is dan
gerous.214 That is, due process requires a hearing in which the court, taking 
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evidence on both sides, can determine for itself if the public safety or national 
security require the alien’s continued imprisonment.

Although bail and parole decisions in the immigration area are perhaps 
most analogous to the INS determination of dangerousness, the limited scope 
of review accorded such decisions should not apply to determinations of dan
gerousness. The scope of review over bail and parole decisions in the immigra
tion area traditionally has been a limited one.215 As Judge Friendly said in 
Wong Wing Hang v. INS,216 the discretionary decision of the Attorney Gen
eral should be reversed only if it “were made without rational explanation, 
inexplicably departed from established policies, or rested on an impermissible 
basis.”217 None of the parole decisions cases, however, involved the threat of 
indefinite imprisonment. When an agency adjudicates fundamental constitu
tional rights, and the adjudication may lead to imprisonment without convic
tion for a crime, due process requires full judicial review of that decision.218

deprived helps determine form of hearing); Boddie v. Connecticut, 401 U.S. 371, 378-79 (1971) (due 
process requires meaningful hearing appropriate to the nature of case).

215. See Carlson v. Landon, 342 U.S. 524, 541 (1952) (because Internal Security Act establishes that 
all alien communists are menaces to national security, Attorney General’s decision denying bail to 
detained aliens pending determination of deportability as communists can be overridden only when 
decision clearly lacks reasonable foundation).

The lower courts are split on the precise standard of review for discretionary bail and parole deci
sions by the Attorney General in detentions of expelled aliens. See Rubinstein v. Brownell, 206 F.2d 
449, 455 (D.C. Cir. 1953) (per curiam) (discretion of Attorney General in revoking bond or parole of 
aliens awaiting deportation must be reasonable, not arbitrary and capricious), offd by equally divided 
court, 346 U.S. 929 (1954); Yaris v. Esperdy, 202 F.2d 109, 111-12 (2d Cir. 1953) (decision to revoke 
bail pending determination of deportability is judicially reviewable; Attorney General does not have 
“unbridled license” to exercise discretion); United States ex rel. Potash v. District Director, 169 F.2d 
747, 751-52 (2d Cir. 1948) (discretion in decision to grant bail must be reasonably exercised; decision 
may be overridden if without reasonable foundation). But see Ahrens v. Rojas, 292 F.2d 406, 411-12 
(5th Cir. 1961) (court had no power to review decision to revoke parole of excluded aliens).

216. 360 F.2d 715 (2d Cir. 1965). In Wong Wing Hang, the court held that an INS denial of an 
application to suspend deportation was not an abuse of discretion. Id. at 719. There, the alien gained 
entry with a false claim of citizenship, but then pleaded extreme hardship. Id. at 716. The INS denied 
the application because he had knowingly allowed his wife to enter the United States repeatedly with 
false documents and had lied to INS about her whereabouts, thus demonstrating his lack of good moral 
character. Id. at 717.

217. Id. at 719.
218. See North v. Russell, 427 U.S. 328, 339 (1976) (trial for drunk driving, with imprisonment as 

possible punishment, by non-lawyer police court judge does not violate due process if right to de novo 
trial before traditional law-trained judge preserved); supra text accompanying note 214 (due process 
requires full judicial trial of agency decision to detain alien); cf. Gibson v. Berryhill, 411 U.S. 564, 578- 
79 (1973) (due process requires administrative proceedings of judicial nature to be tried by unbiased 
board).

When persons are imprisoned indefinitely, due process requires at least a trial by an independent 
judge who hears evidence on both sides and gives the opportunity for cross examination. See Shaugh
nessy v. United States ex rel. Mezei, 345 U.S. 206, 218 (1953) (Black, J., with Douglas, J., dissenting) 
(excluded alien may be deprived of liberty only as result of fair open hearing in which evidence is 
appraised by court, not by prosecutor).

219. 528 F.2d 1194 (9th Cir. 1975).

Precedent supports the position that federal courts should have de novo re
view of agency determinations of dangerousness. In recent cases involving im
portant constitutional rights, courts have intervened in governmental action 
involving immigration policy. In Nguyen Da Yen v. Kissinger,219 a class action 
suit brought on behalf of “babylifted” Vietnamese children, the court ordered 
production of records held by the government to help identify living parents 
and reunite them with their children, who were improperly brought to the 
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United States.220 The government contended that it brought these children to 
the United States under its parole power, and that the courts could not review 
its actions.221 The court rejected this argument, responding that although the 
decision to parole may be committed to the Attorney General’s discretion, his 
discretion “does not extend to the violation of constitutional rights.”222

Similar reasoning was employed in Haitian Refugee Center v. Civiletti,223 In 
that case, Haitian refugees seeking political asylum alleged that the INS inten
tionally discriminated against them on the basis of national origin and race.224 
The court held that the discrimination violated the Refugee Act of 1980225 as 
well as the United Nations 1968 Protocol Relating to the Status of Refugees.226 
It rejected the argument that it was precluded from interfering with the asylum 
procedure by the political question doctrine.227 Rather, the court asserted that 
it had power to review immigration officials’ actions to determine whether they 
complied with statutory and constitutional limitations.228

Although this note argues that courts must have de novo review of INS de
terminations to indefinitely detain aliens because of dangerousness, some may 
contend that reviewing courts should simply rely on factual determinations 
made by the INS. Courts may, in their discretion, give weight to the factual 
determination previously made by the INS.229 Nevertheless, the traditional 
deference of courts to discretionary decisions in immigration matters is inap
propriate when an individual’s constitutional right to liberty is in jeopardy.230

220. Id. at 1205. 2700 of the airlifted children were brought to the United States improperly because 
they were not already being processed for admission to the United States and adoption by American 
families. Id. at 1197. The documents regarding these aliens were limited, but it was clear that some 
children had living parents who had left them in orphanages in Vietnam for safekeeping. Id. The 
plaintiffs sought to reunite these children with their parents. Id.

221. Id. at 1199.
222. Id.
223. 503 F. Supp. 442 (S.D. Fla. 1980).
224. Id. at 451.
225. Pub. L. No. 96-212, 1980 U.S. Code. Cong. & Ad. News (94 Stat.) 102.
226. 19 U.S.T. 6223, T.I.A.S. No. 6577.
227. 503 F. Supp. at 470-73. The court admitted that “there is no area of law in which Congress has 

more unreviewable power than immigration and naturalization.” Id. at 452. That power, however, is 
not “completely unfettered.” Id.

228. The court stated that although the conduct of foreign affairs is committed to the President and 
Congress, an agency must still comply with its own regulations and statutes passed by Congress. Id. at 
471.

Another case in which a court reviewed INS action to determine whether it complied with federal 
statutes was Colon v. Carter, 507 F. Supp. 1026 (D.P.R. 1980). In Colon, the INS had intended to 
transfer undocumented Cuban and Haitian refugees from Florida refugee centers to Fort Allen. Puerto 
Rico. Id. at 1029. The plan called for housing the refugees in tents on a site that had inadequate 
sanitation facilities and was subject to flooding and infestation by mosquitoes. Id. at 1029-30. The 
mosquitoes could spread malaria from the Haitians to the local populace. Id. at 1030. Furthermore, 
the relocation was to take place during hurricane season. Id.. The court initially enjoined the transfer 
because it would violate federal environmental and health laws. Id. at 1030-33. Subsequently, special 
legislation and the issuance of an executive order exempted Fort Allen from meeting the applicable 
federal standards for at least one year. Id. at 1033-35. The court, however, refused to lift the injunction 
because of the probable health hazards that the transfer would pose to the refugees themselves and to 
others in the vicinity of Fort Allen. Id. at 1033-34.

229. The proper weight to give an agency’s factual determinations, outside of adjudicatory findings, 
depends on the agency’s expertise and bias. See Universal Camera Corp. v. NLRB. 340 U.S. 474 
(1951) (NLRB examiner’s findings should not be given more weight than they deserve in reason and 
judicial experience).

230. See supra text accompanying note 214 (due process requires full judicial trial to detain alien 
indefinitely). This reasoning recalls the “constitutional” or “jurisdictional” fact doctrine. Crowell v. 
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Moreover, dangerousness is a factual determination which judges frequently 
make and in which they have great expertise.* 231 Courts are certainly compe
tent to review such factual determinations.

Benson, 285 U.S. 22, 46 (1932) (when reviewing agency adjudication, courts must have de novo review 
of facts necessary to enforce a properly asserted constitutional right). Although that doctrine has been 
narrowed and distinguished to the point where many consider it devoid of vitality, 4 K. Davis, Admin
istrative Law Treatise § 29.08, at 158-63, as applied to fundamental constitutional rights, the doc
trine may still be alive. See Agosto v. INS, 436 U.S. 748, 753 (1978) (resident alien subject to 
deportation has right to de novo review of claim of citizenship); Manual Enterprises, Inc. v. Day, 370 
U.S. 478,488 (1962) (question of first amendment rights with factual matters entangled in constitutional 
claim, is for court to decide); Strong, The Persistent Doctrine of “Constitutional Fact, ” 46 N.C.L. Rev. 
223, 244-83 (1968) (Supreme Court continues to apply constitutional fact doctrine in cases involving 
substantial civil liberties); Strong, Dilemmic Aspects ofthe Doctrine of “Constitutional Fact" 47 N.C.L. 
Rev. 311, 311-33 (1969) (same).

231 For example, under section 3(a) of the Bail Reform Act of 1966, 18 U.S.C. § 3148 (1976), in 
capital cases on appeal, the judge may consider whether a person poses a “danger to any other person 
or to the community” in determining the conditions for release. See Harriss v. United States, 404 U.S. 
1232, 1235-36 (1971) (Douglas, Circuit Justice), citing Leigh v. United States, 82 S. Ct. 994, 996 (1967) 
for proposition that bail pending nonfrivolous appeal may be denied when right to bail abused or 
community threatened by applicant’s release). In addition, although dangerousness itself is not a factor 
in determining pretrial release of persons accused of noncapital offenses, a judge may consider an 
accused’s family ties, character, mental condition, record of conditions, and record of appearance at 
court proceedings. 18 U.S.C. § 3146 (1976). All of these factors could be relevant to determinations of 
the "dangerousness” of the Cuban detainees.

Judges may also take into account prior criminal records in sentencing, Peterson v. United States, 432 
F.2d 545, 546 (8th Cir. 1970), and may even consider past criminal conduct for which there was no 
conviction in imposing sentences. Horowitz v. Henderson, 514 F.2d 740, 741 n.l (5th Cir. 1975).

232. Cf Wooley v. Maynard, 430 U.S. 705, 716-17 (1977) (legislature must use least drastic means 
for achieving government purpose which infringes constitutional liberty interest); Dunn v. Blumstein, 
405 U.S. 330, 360 (1972) (statutes affecting constitutional rights must be narrowly tailored to achieve 
legitimate objectives).

A New York Times editorial suggested a plan whereby excluded aliens would be released under close 
scrutiny, perhaps to halfway houses with access to social services. Editorial. The Last of Castro’s Cast
offs, N.Y. Times, Aug. 23, 1981, §4, at 20, col. 1. Those who behave would be released eventually 
while those who violate their parole would be returned to custody. Id. This is a good example of a less 
restrictive measure courts might impose on those aliens who are too dangerous to parole into the 
country.

In addition, if the court is able to substitute less restrictive measures than 
total confinement while still adequately guaranteeing the public safety, due 
process requires that it do so.232 It might be possible, for example, for a judge 
to release an alien under strict parole conditions, requiring the alien to report 
once a week to the INS. Or, perhaps aliens of questionable character could be 
placed in detention facilities other than maximum security prisons, with the 
hope of rehabilitating them for eventual release. Due process should not per
mit an agency or a court to imprison an alien unless such action is absolutely 
necessary to protect the public safety. Releasing the Cuban detainees would 
not infringe the nation’s sovereignty interests: these aliens would still retain 
their status as excluded aliens and would be subject to summary deportation as 
soon as they were accepted by another country.

V. Conclusion

The courts that have heard the challenges brought by excluded Cuban de
tainees over the past year have failed to deal fully with the constitutional issues 
involved in those cases. No court has confronted squarely the long line of 
constitutional precedent giving the President and Congress ultimate control 
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over immigration. At the same time, while limiting the power of the INS over 
detention of aliens, the courts have inadequately identified the conflict with 
individual constitutional rights inherent in indefinite detention.

A structural analysis recognizing the potential power of the political 
branches to detain excluded aliens in compelling circumstances and limiting 
that power to express exercise by only those two branches is consistent with 
traditional notions of political power over national sovereignty. An agency 
may constitutionally detain an excluded alien only when the government’s in
terest in that individual’s detention outweighs his liberty interests. This occurs 
when an alien is found too dangerous for release into society. The balancing 
of individual liberty interests and governmental interests involved in that fac
tual finding is too important to be left to the sole discretion of the INS, and 
such a judgment must be subject to full review by the federal courts.

Under this solution, Congress and the President ultimately retain the power 
to preserve the territorial sovereignty of the nation. When, in their judgments, 
they make the political decision to protect the national interest by preventing 
the release of excluded aliens into the country, they have the power to do so, 
subject to general court review. In addition, the national interest is protected 
by the release of dangerous persons into society because such individuals may 
be detained if the agency finds, and the courts agree, that the government’s 
interest outweighs that individual’s loss of liberty. When Congress and the 
President are unwilling to take the political risk to order continued detention 
of excluded aliens in cases in which deportation is not feasible, aliens who 
have not been found dangerous must be paroled into the country until depor
tation is possible. The Constitution, in those instances, cannot approve indefi
nite imprisonment of persons who have not been convicted of a crime.

David B. Rosenbaum



Hold Separate Orders in Government 
Antimerger Suits

Government suits challenging mergers1 on antitrust grounds rarely go to 
trial.2 Instead, most cases, involving matters of major financial and economic 
significance,3 are resolved after hastily convened preliminary hearings. From 
1956 to 1971 the government challenged fifty mergers and succeeded in ob
taining preliminary relief against twenty-two.4 In only two instances did the 
court exercise its discretion to grant a remedy less intrusive than the standard 
full stop preliminary injunction.5 In the past decade, however, courts have 
sharply reversed that practice. Fifty percent of the preliminary relief hearings 
are now resulting in the less intrusive remedy called a hold separate order, and 
only ten percent of the proposed mergers are fully enjoined.6

• From 1956 to 1971 the government requested preliminary relief in 50 cases. Courts 
granted 20 full stop preliminary injunctions, two hold separate orders, and in 28 cases they 
granted no relief. See Lewis, supra note 2, at 2-3 & nn.6-10 (statistical analysis of § 7 prelimi
nary relief requests from 1914 through 1971).

** The government requested preliminary relief five times in antimerger cases during 1972-
1975. In one case a court ordered a preliminary injunction. See United States v. American

1. This notes uses the term “merger" to include mergers and acquisitions by agreement or hostile 
takeover of all or a portion of another corporation.

2. See Lewis, Preliminary Injunctions in Government Section 7 Litigation. 17 Antitrust Bull. 1, 7 & 
n.7 (1972) (listing cases in which entry of preliminary injunction resulted in abandonment of proposed 
acquisition); McGrew, Lesson: Of Yorubas, Antitrust Division, Due Process, Legal Times of Washing
ton, Jan. 25, 1982, at 13, col. 3 (decision by Justice Department to bring suit enough to kill 90% of 
proposed mergers; acquiring firm's lawyer often advises firm that judge may grant preliminary injunc
tion).

For recent examples of the government’s response to mergers, see FTC v. LTV Corp., 81 Civ. 3517 
(E.D.N.Y. Oct. 27, 1981) (preliminary injunction against tender offer for Grumman Corp.); Wall St. J., 
Oct. 22, 1981, at 4, col. 1 (Justice Department announced it would oppose G. Heileman Brewing Co.’s 
proposed $494 million offer for Jos. Schlitz Brewing Co. three to four weeks before shareholders’ vote 
on acquisition).

3. Mergers and acquisitions in the first three quarters of 1981 were valued at $60.8 billion; eight 
transactions exceeded one billion dollars. First Three Quarters of 1981 Show Value of Mergers to Exceed 
¡60 Billion, [July-Dec.] Antitrust & Trade Reg. Rep. (BNA) No. 1037, at A-17-18 (Oct. 29. 1981).

4. Lewis, supra note 2, at 2-3 & nn.6-10.
5. Id. Many firms abandon merger plans if the court orders a full stop preliminary injunction. See 

FTC v. Food Town Stores, Inc., 547 F.2d 247, 248 (4th Cir. 1977) (merger abandoned after preliminary 
injunction granted), vacated, 547 F.2d 247 (4th Cir. 1977); FTC v. Great Lakes Chem. Corp., 1981-2 
Trade Cas. (CCH) 64,175, at 73,583, 73,594-95 (N.D. 111. 1968) (injunction denied when chief execu
tive officer testified that acquiring firm would exercise right to cancel agreement if preliminary injunc
tion ordered); United States v. Wilson Sporting Goods Co., 288 F. Supp. 543, 567 (N.D. 111. 1968) 
(defendants claimed preliminary injunction would probably cause abandonment of merger, giving gov
ernment victory for practical purposes); Rhinechem Corp., 94 F.T.C. 132, 132-33 (1979) (merger aban
doned after preliminary injunction granted); Note, Preliminary Relief for the Government Under Section 
7 of Clayton Act, 79 Harv. L. Rev. 391, 393 (1965) (complete prohibition of merger creates business 
uncertainties and risks; no proposed merger has survived full stop preliminary injunction for substan
tial period of time).

6. A review of all reported government requests for preliminary relief in antimerger cases since 1956
reveals the following outcomes:

1956-1971 * 1972-1975»* 1976-1978*** 1979-1981****
Full stop preliminary 

injunctions.................... 40% 20% 36% 10%
Hold separate orders .... 4% 40% 36% 50%
No relief............................ 56% 40% 28% 40%

100% 100% 100% 100%

1337



1338 The Georgetown Law Journal [Vol. 70:1337

Although hold separate orders may appear to offer a convenient compro
mise,7 routine issuance of this form of relief may be undesirable both to anti-

Technical Indus., Inc., 1974-1 Trade Cas. (CCH) D 74,873, at 95,875 (M.D. Pa. 1974) (en
joining further consolidation of acquisition consummated 21 months prior to antitrust chal
lenge). One case resulted in a hold separate order, see FTC v. PepsiCo, 477 F.2d 24, 31 (2d 
Cir. 1973) (granting hold separate order), and one decision required the defendants to draft a 
hold separate order. See United States v. G. Heileman Brewing Co., 345 F. Supp. 117, 124 
(E.D. Mich. 1972) (denying preliminary injunction and ordering defendant to present draft of 
asset separation order). Finally, two cases resulted in no preliminary relief. See Winn-Dixie 
Stores, Inc. v. FTC, 377 F. Supp. 773, 781-82 (M.D. Fla. 1974) (granting no relief because 
hearing on preliminary injunction consolidated with trial on merits); United States v. Amsted 
Indus.. Inc., 1974-2 Trade Cas. (CCH) U 75,208, at 97,432 (N.D. Ill. 1974) (denying prelimi
nary injunction).

••*  Of the 14 merger cases from 1976-1978 in which the government requested preliminary 
relief, courts granted five preliminary injunctions. See United States v. Coca-Cola Bottling 
Co., 575 F.2d 222, 224 (9th Cir.) (granting full stop preliminary injunction), cert, denied, 439 
U.S. 959 (1978); FTC v. Food Town Stores, Inc., 539 F.2d 1339, 1341 (4th Cir. 1976) (granting 
full stop preliminary injunction pending appeal), vacated, 547 F.2d 247 (4th Cir. 1977) (moot 
because merger abandoned); FTC v. Rhinechem Corp., 459 F. Supp. 785, 791 (N.D. Ill. 1978) 
(granting full stop preliminary injunction pending appeal), dismissed, 94 F.T.C. 132, 134 
(1979) (withdrawn from adjudication because challenged acquisition abandoned); FTC v. 
Lancaster Colony Corp.. 434 F. Supp. 1088, 1097 (S.D.N.Y. 1977) (granting preliminary in
junction); United States v. Foremost-McKesson, Inc., 1976-2 Trade Cas. (CCH) 1| 61,165, at 
70,252 (D. Nev. 1976) (consenting to full stop preliminary injunction).

In five cases during this period courts granted hold separate orders. See FTC v. British 
Oxygen Co., 529 F.2d 196. 199 & n.6 (3d Cir. 1976) (affirming hold separate order with modi
fications); United States v. Culbro Corp., 436 F. Supp. 746, 747 (S.D.N.Y. 1977) (directing 
parties to submit to hold separate order); United States v. Black & Decker Mfg. Co., 430 F. 
Supp 729, 733 (D Md. 1976) (granting hold separate order to which parties consented); FTC 
v. Pillsbury Co., 1976-2 Trade Cas. (CCH) H 61.200. at 70.470 (N.D. Ill. 1976) (same); United 
States v. Hughes Tool Co., 415 F. Supp. 637, 638, 646 (C.D. Cal. 1976) (noting earlier issuance 
of hold separate order).

Courts granted no relief in four cases. See FTC v. Beatrice Foods Co., 587 F.2d 1225, 1226- 
27 (D C. Cir. 1978) (affirming denial of preliminary relief because government failed to show 
likelihood of ultimate success); FTC v. Atlantic Richfield Co., 549 F.2d 289. 291-92 (4th Cir.
1977) (same); United States v. Consolidated Foods Corp.. 455 F. Supp. 108, 111 (E.D. Pa.
1978) (granting no relief because hearing on preliminary injunction consolidated with trial on 
merits; judgment for defendants); FTC v. Tenneco, Inc., 433 F. Supp. 105. 106 (D.D.C. 1977) 
(per curiam) (denying preliminary relief because no showing of likelihood of ultimate suc
cess).

•••• Of ten government requests for preliminary relief from 1979-1981, courts granted 
only one full stop preliminary injunction. See United States v. Hospital Affiliates Int‘1, Inc., 
1980-81 Trade Cas. (CCH) U 63,721, at 77,854 (E.D. La. 1980) (granting full-stop preliminary 
injunction).

In five of the ten cases, courts granted hold separate orders. See FTC v. Weyerhaeuser Co., 
665 F.2d 1072, 1090 (D.C. Cir. 1981) (granting hold separate order in consummated horizon
tal merger case); FTC v. Exxon Corp., 636 F.2d 1336, 1345 (D.C. Cir. 1980) (granting hold 
separate order in potential entrant case); United States v. Acorn Eng'g Co., 1981-2 Trade Cas. 
(CCH) U 64,197, at 73,711 (N D. Cal. 1981) (granting hold separate order in consummated 
horizontal merger case); FTC v. Southland Corp., 471 F. Supp. 1, 4-5 (D.D.C. 1979) (granting 
hold separate order although government failed to define relevant geographic market and 
prove likelihood of success); United States v. United Technologies Corp., 466 F. Supp. 196, 
200, 205 (N.D.N.Y 1979) (granting hold separate order although government failed to show 
likelihood of success).

Courts refused to grant preliminary relief in four cases in which the government failed to 
prove likelihood of success on the merits. See FTC v. National Tea Co., 603 F.2d 694, 701 
(8th Cir. 1979) (denying preliminary relief partly because government failed to show likeli
hood of success); FTC v. Great Lakes Chem. Corp., 1981-2 Trade Cas. (CCH) (i 64,175, at 
73,583-84 (N.D. 111. 1981) (same); United Slates v. Siemens Corp.. 490 F. Supp. 1130, 1134 
(S.D.N.Y.) (same), a/Td, 621 F.2d 449 (2d Cir. (1980); United States v. Tracinda Inv. Corp., 
464 F. Supp. 660, 665-66 (C.D. Cal. 1979) (same).

7. See FTC v. Weyerhaeuser Co., 655 F.2d 1072, 1096 (D.C. Cir. 1981) (Mikva, J., dissenting) (sug
gests majority would resolve hard cases the easy way under belief that hold separate orders equivalent 
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trust enforcement agencies and to merging firms. Hold separate orders often 
dissatisfy the government because, instead of enjoining mergers entirely, they 
permit challenged transactions to proceed, although subject to court-ordered 
restrictions.* 8 Merging firms, nevertheless, may also leave preliminary hearings 
disappointed. They may believe that any relief is unjustified when the govern
ment’s case is too weak to warrant a full stop preliminary injunction.9 Al
though a hold separate order is less drastic than a full stop preliminary 
injunction, it typically restricts the acquiring firm from effectively managing its 
newly acquired assets10 and may cause the parties to abandon the 
transaction.11

to preliminary injunction); cf. Ohio-Sealy Mattress Mfg. Co. v. Duncan, 486 F. Supp. 1047, 1056 n.24 
(N D. Ill. 1980) (court would have to reevaluate its conclusion denying preliminary injunction if hold 
separate order were not realistic option).

8. The controversy over the issuance of hold separate orders has prompted the attention of Repre
sentative Peter Rodino. Chairman of the House Judiciary Committee. In a November 1981 letter to 
FTC Chairman James C. Miller, Congressman Rodino expressed concern over the inadequacy of a 
hold separate order in the then pending Mobil-Marathon merger:

I am disturbed by rumored reports that the Commission will choose to forego availability of 
its full procedural rights under the Hart-Scott-Rodino Act in return for a hold separate agree
ment. Such an agreement does not protect the independent status of the Marathon Company. 
In particular, employees and managers of a company subject to takeover must make plans to 
protect their own careers and will not be assured of the independent status of their company 
once ownership changes hands. Customers of Marathon, too. may lose confidence in a long
term customer relationship growing out of the company’s independent status.

Letter from Representative Peter W. Rodino, Jr., Chairman of the House Committee on the Judiciary, 
to The Honorable James C. Miller, III, Chairman of the Federal Trade Commission (Nov 12, 1981) 
(copy on file at Georgetown Law Journal}.

9. See FTC v. Exxon Corp., 636 F.2d 1336, 1338 (D.C. Cir. 1980) (defendant argued that court 
should impose no relief when FTC failed to establish prerequisites for preliminary relief).

10. See infra note 67 (discussing features common to hold separate orders).
11. See FTC v. Exxon Corp., 636 F.2d 1336, 1339 & n.10 (D.C. Cir. 1980) (acquisition less attractive 

after court granted hold separate order; transaction consummated only after target firm filed suit to 
enjoin withdrawal from tender offer). Some merger agreements currently provide for automatic cancel
lation if the court grants a preliminary injunction. See infra note 203 and accompanying text (discuss
ing cancellation clauses in merger agreements). Similarly, merger agreements could provide for 
cancellation if the court imposes a hold separate provision. But see FTC v. PepsiCo, 477 F.2d 24. 31 (2d 
Cir. 1973) (court imposes hold separate order on condition that defendant withdraw proposed unilat
eral option to cancel merger agreement).

12. See Weyerhaeuser, 665 F.2d at 1083 (FTC contends that because hold separate order unauthor
ized by Congress, district court erred in refusal to apply section 13(b)). See also id. at 1091 (Mikva, J., 
dissenting) (plain words of statute mandate only two forms of relief: temporary restraining orders and 
preliminary injunctions).

13. See, e.g., id. at 1084 (section 13(b) of Federal Trade Commission (FTC) Act confirms equity 
power courts exercised prior to enactment and does not mandate remedial rigidity); FTC v. Exxon 
Corp., 636 F.2d 1336, 1339 (D C. Cir. 1980) (district court has “inherent equitable powers” under Sec
tion 13(b) of FTC Act to grant hold separate order rather than full stop preliminary injunction); United 
States v. Coca-Cola Bottling Co., 575 F.2d 222, 230 (9th Cir.) (section 15 of Clayton Act invokes courts' 
equity jurisdiction), cert, denied, 439 U.S. 959 (1973).

The use of hold separate orders highlights a dispute concerning the role 
courts should play in fashioning preliminary relief. The government has relied 
upon a literal statutory interpretation to suggest that judges lack discretion to 
mold remedies to fit particular circumstances.12 The courts, on the other hand, 
maintain that their traditional discretion to fashion equitable relief applies 
equally to injunctions granted under statutory authority or common law.13

This note seeks to clarify when, and under what standard, a court may im
pose a hold separate order rather than a full stop preliminary injunction. The 
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note first sets out the common law and statutory background of preliminary 
relief. The note then discusses the threshold standard the government must 
meet before the court awards a hold separate order. Because a hold separate 
order is a form of preliminary injunction, the government must show a likeli
hood of success on the merits, the traditional standard for injunctive relief.14

14. What constitutes likelihood of success may vary among circuits. See FTC v. National Tea Co., 
603 F.2d 694, 698 (8th Cir. 1979) (“serious and substantial questions” standard); FTC v. Beatrice Foods 
Co., 587 F.2d 1225, 1229 (D C. Cir. 1978) (“fair and tenable chance” of success standard); FTC v. 
PepsiCo, 477 F.2d 24, 27 (2d Cir. 1973) (reasonable probability defendant violating statute); FTC v. 
Rhinechem Corp., 459 F. Supp. 785, 788-89 & n.4 (N.D. Ill. 1978) (“serious and substantial question” 
test higher standard than “fair and tenable chance of success.” but lesser standard than “reasonable 
likelihood”). The note refers to likelihood of success only as a general concept.

15. Cf Edwards, Joffe, Kolasky, McGowan, Mendez-Penate, Ordover, Proger, Solomon and 
Toepke, Proposed Revisions of the Justice Department's Merger Guidelines, 81 Colum. L. Rev. 1543, 
1572 (1981) (urging Justice Department to include section on preliminary relief in merger guidelines; 
hold separate orders permissible so long as court order may accomplish effective ultimate relief without 
lessening of interim competition).

16. See First Three Quarters of 1981 Show Value of Mergers to Exceed $60 Billion, [July-Dec.] Anti
trust & Trade Reg. Rep. (BNA) No. 1037, at A-17-18 (Oct. 29. 1981) (eight acquisitions over one 
billion dollars in first three quarters of 1981); Much, Sizing Up an Acquisition: Financial Formulas Aren't 
Enough in Today’s Climate, Industry Week, Feb. 23, 1981, at 93 (acquisitions valued over $100 mil
lion soared nearly 600% between 1975 and 1980); Wall St. J., Dec. 9. 1981, at 3, col. 1 (Mobil and U.S. 
Steel vying for Marathon Oil; value of transaction exceeded six billion dollars).

17. See L. Sullivan, Handbook of the Law of Antitrust 600 (1977) (application of § 7 of Clay
ton Act to mergers remains unsettled); Baker, Justice Department Merger Guidelines Contribute a Dose 
of Rationality, Nat’l L.J., June 28, 1982, at 25, col. 4 (important distinction between prosecutorial dis
cretion and rules of law in antitrust); Trade Reg. Rep. (CCH) No. 552, at 7 (July 27, 1982) (minor 
policy differences between Justice Department new Merger Guidelines and FTC’s Statement Concern
ing Horizontal Mergers).

18. See generally L. Sullivan, supra note 17, at 1-7, 601. Antitrust analysis focuses on the structural 
composition of markets because according to the classic economic model, industry structure explains 
market conduct. As industries become more concentrated, the individual firms may gain enough mar
ket power to act as a shared monopoly or to engage in anticompetitve practices, such as concerted or 
predatory pricing and market division. See generally F. Scherer, Industrial Market Structure 
and Economic Performance (1971).

Next, the note advocates the selective use of hold separate orders. The note 
contends that courts should fashion a remedy that is least intrusive to the par
ties and most closely tailored to remedy the anticipated competitive harm. Be
cause merging firms take calculated risks in pursuing transactions that test the 
tolerance of the antitrust laws, the difficulty or costliness of divestiture should 
play a minimal role in the court’s choice of the form of injunction. The note 
examines a number of interim competitive harms that may result from a 
merger, and demonstrates which form of relief is generally necessary to protect 
against such harms.15 Finally, the note argues that equitable considerations are 
also pertinent to a court’s choice of remedy.

I. Statutory Background

In today’s highly complex and rapidly changing capital markets, numerous 
corporate bidders vie for multibillion dollar target companies16 without the 
guidance of clear rules defining a lawful merger.17 Although most combina
tions that emerge reflect healthy and efficient changes of ownership and are 
perfectly lawful, others pose a threat to competition. Merger law seeks to pre
vent industrial concentration that harms competition.18 Courts attempt to 
measure this harm by predicting the anticompetitive consequences of a given 
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merger through analysis of industry structure, conduct, and performance.19
Section 7 of the Clayton Act20 forbids mergers that tend to substantially 

lessen competition in any line of commerce.21 To obtain relief under section 7, 
the government must show that the merger is likely to affect competition ad
versely in a specific product and geographic market22 by unacceptably affect
ing actual or potential competition between the acquiring and acquired 
firms.23 Courts have not yet developed clear standards that define an unaccept
able anticompetitve effect.24 Even if the standards were clear, merger litigation 
would remain unpredictable because of difficulties inherent in defining prod
uct and geographic markets,25 gauging anticompetitve effects,26 and ascertain
ing the relevant areas of inquiry in highly complex factual situations.27

Because merger cases often take years to get to trial28 and final relief orders 
may not fully restore the premerger status quo,29 government antitrust enforc
ers view power to obtain quick preliminary relief as necessary for the effective 
enforcement of the provisions of section 7. Two statutes now empower the 
government to seek preliminary relief in antimerger cases. Section 15 of the 
Clayton Act30 authorizes the Department of Justice to seek preliminary relief 
to prevent and restrain violations of the Act.31 In addition, section 13(b) of the 
Federal Trade Commission (FTC) Act32 empowers the FTC to seek prelimi
nary relief in district court to restrain violations of any statute the FTC en
forces, including section 7 of the Clayton Act, “[u]pon a proper showing that,

19. L. Sullivan, supra note 17, at 600-01.
20. 15 U.S.C. § 18 (1976).
21. Id.
22. L. Sullivan, supra note 17, at 601.
23. Id.
24. Id. at 600-01.
25. See FTC v. Great Lakes Chem. Corp-. 1981-2 Trade Cas. (CCH) H 64,175, at 73,587 (ND. 111. 

1981) (court unwilling to rely on FTC market share statistics that excluded significant competitors); 
FTC v. Southland Corp., 471 F. Supp. 1, 4 (D.D.C. 1979) (FTC failed to define relevant geographic 
market).

26. See, e.g., FTC v. Food Town Stores, Inc., 539 F.2d 1339, 1346 (4th Cir. 1976) (public benefit to 
result from merger too speculative to rely upon as reason to deny injunction), vacated. 547 F.2d 247 
(4th Cir. 1977); FTC v. Great Lakes Chem. Corp., 1981-2 Trade Cas. (CCH) (| 64.175. at 73,587 (ND.
Ill. 1981) (statistical data not conclusive indicator of anticompetitive effects; examining structure, his
tory and probable future of market); FTC v. Lancaster Colony Corp., 434 F. Supp. 1088. 1091 
(S.D.N.Y. 1977) (gauging anticompetitive effects not susceptible to ready and precise answers).

27. Compare Weyerhaeuser, 665 F.2d at 1083 (public and private equities considered) with FTC v. 
Food Town Stores, Inc., 539 F.2d 1339, 1346 (4th Cir. 1976) (only public equities considered), vacated. 
547 F.2d 247 (4th Cir. 1977).

28. See Brown Shoe Co. v. United States. 370 U.S. 294, 296 (1962) (case filed in 1955. resolved in 
1962); BOC Int’l Ltd. v. FTC, 557 F.2d 24, 26 (2d Cir. 1977) (case filed in 1974, resolved in 1977).

29. See United States v. Wilson Sporting Goods Co.. 288 F. Supp. 543, 568 n.45 (N.D. Ill. 1968) 
(divestiture has at times failed to restore status quo when acquired firms under economic distress).

30. 15 U.S.C. § 25 (1976).
31. Section 15 provides in part:

The several district courts of the United States are invested with jurisdiction to prevent and 
restrain violations of this Act, and it shall be the duty of the several United States attorneys 
... to institute proceedings in equity to prevent and restrain such violations. Such proceed
ings may be by way of petition setting forth the case and praying that such violation shall be 
enjoined or otherwise prohibited. . . . |P]ending such petition, and before final decree, the 
court may at any time make such temporary restraining order or prohibition as shall be deemed 
just in the premises . . . .

Id. (emphasis added).
32. 15 U.S.C. § 53(b) (1976).
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weighing the equities and considering the Commission’s likelihood of ultimate 
success, such action would be in the public interest.”33 The statute further pro
vides that upon this showing, and after notice to the defendant, “a temporary 
restraining order or a preliminary injunction may be granted.”34

Added to the FTC Act in 1973, section 13(b) codified federal common law35 
that had allowed the FTC to seek preliminary relief under traditional princi
ples of equity.36 Prior to the enactment of section 13(b), circuit courts could 
issue a preliminary injunction upon the FTC’s showing that “an effective re
medial order, once the merger was implemented, would otherwise be virtually 
impossible, thus rendering the enforcement of any final decree of divestiture 
futile.”37

Although section 15 of the Clayton Act and section 13(b) of the FTC Act 
both authorize the government to seek preliminary relief against illegal merg
ers, neither section restricts the relief to a single form. The statutes also do not 
articulate a clear legal standard that the government must meet to obtain in
junctive relief.38 The tenfold increase in the issuance of hold separate orders

33. Id.
34. Section 13(b) provides in part:

Whenever the Commission has reason to believe—(1) that any person, partnership, or corpo
ration is violating, or is about to violate, any provision of law enforced by the Federal Trade 
Commission, and (2) that the enjoining thereof pending the issuance of a complaint by the 
Commission . . . would be in the interest of the public—the Commission by any of its attor
neys . . . may bring suit ... to enjoin any such act or practice.

Id
35. See Conference Rep., 93d Cong., 1st Sess. 18 (1973) (section 13(b) not intended to impose new 

standard of proof on FTC, but to codify decisional law); H.R. Rep. No. 624, 93d Cong., 1st Sess. 18, 
reprinted in 1973 U.S. Code Cong. & Ad. News 2533 (Congress did not intend § 13(b) to impose 
standard of proof different from what is now required of Commission).

36. See FTC v. Dean Foods Co., 384 U.S. 597, 607, 612 (1965) (although without explicit authority, 
FTC had standing to seek preliminary relief in court of appeals under All Writs Act). Traditional 
principles of equity required the moving party to show (1) probability of success on the merits; (2) that 
the injunction would cause irreparable harm; (3) a balancing of the equities favoring the injunction; 
and (4) that the injunction served the public interest. 11 C. Wright & A. Miller, Federal Practice 
& Procedure § 2948, at 430-31 (1973). For injunctive relief in antitrust suits brought by the govern
ment, however, courts did not require a showing of irreparable harm. See Weyerhaeuser. 665 F.2d at 
1082 (FTC not held to high threshold applicable to private litigants because case law eliminated FTC's 
need to show irreparable harm). Courts reasoned that because Congress had already determined that 
an anticompetitive combination was sufficiently harmful to be illegal, the court could presume irrepara
ble injury from the showing that the government was likely to prevail on the merits. See United States 
v. Culbro Corp., 436 F. Supp. 746, 750 (S.D.N.Y. 1977) (court may presume irreparable harm once 
government shows reasonable probability of anticompetitive effects); United States v. Ingersoll-Rand 
Co., 218 F. Supp. 530, 544-45 (W.D. Pa.) (government need not show irreparable injury because judge 
may presume from likelihood of success that interim relief necessary), affd, 320 F.2d 509 (3d Cir. 
1963).

Before Dean Foods the FTC was without power to seek preliminary relief from the courts. See 
Comment, The Goal of the New Premerger Notification Requirements, Preliminary Relief Against An
ticompetitive Mergers, 1979 Duke L.J. 249, 253-54 (1979) (discussing statutory bases of jurisdiction).

37. FTC V. Dean Foods Co., 384 U.S. at 605.
38. Section 15 of the Clayton Act requires only that the prohibition “shall be deemed just in the 

premises.” 15 U.S.C. § 25 (1976). Arguably, section 13(b) of the FTC Act demands only that courts 
consider likelihood of success, without necessarily requiring it. See supra text accompanying note 33 
(text of § 13(b)). Moreover, § 13(b) states only that a court may grant preliminary relief upon a proper 
showing that, “weighing the equities and considering the Commission’s likelihood of ultimate success,” 
relief would be in the public interest 15 U.S.C. § 53(b) (1976). 
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relative to other forms of provisional relief in the last two decades,39 together 
with the drastic impact preliminary relief has on the ability of parties to exe
cute their plans,40 illustrates the need to clarify the legal standards courts apply 
in granting injunctive relief.41

II. Likelihood of Success as a Prerequisite to a Hold Separate 
Order

Although equitable considerations may prompt a court to issue a hold sepa
rate order instead of a full stop order, to obtain either form of preliminary 
relief the government should be required to meet the same threshold standard: 
likelihood of success on the merits. Several district courts, possibly confused 
by ambiguity in sections 15 and 13(b),42 have incorrectly concluded that hold 
separate orders may issue despite the government’s failure to show likelihood 
of success.43 These courts, however, have misinterpreted Congress’ intent. A 
hold separate order is simply a form of preliminary injunction, and a showing 
of likelihood of success is necessary to obtain any form of preliminary injunc
tion. Notably, no circuit court has held that a court may grant a hold separate 
order when the government is unable to meet the requisite standard.44

39. See supra note 6 (hold separate orders in merger cases increased from four percent of all prelimi
nary relief between 1956-71 to 41% in last five years).

40. See Wall St. J., Nov. 16, 1981, at 8, col. 3 (analysts doubt acquiring company could maintain bid 
during period in which trial on merits would take place).

41. Previous articles on the hold separate remedy precede significant recent developments. See gen
erally Lewis, supra note 2, at 8 n.23, 18 (1972) (full stop preliminary injunction usually means abandon
ment of merger; preferable remedy is hold separate order, which courts may order even when 
government fails to meet burden of proof); Note, "Preliminary Preliminary" Relief Against Anticompeti
tive Mergers, 82 Yale L.J. 155, 165, 170 (1972) (courts should grant full stop preliminary injunction in 
all government antimerger suits; hold separate orders cannot restore status quo); Note, Preliminary 
Relief for the Government under Section 7 of the Clayton Act, 79 Harv. L. Rev. 391, 406 (1965) [herein
after Note, Preliminary Relief (courts should allow consummation when hold separate order adequate 
to prevent interim competitive harm and preserve competitive business organization).

42. See supra note 38 and accompanying text (discussing ambiguities in sections 13(b) and (15)).
43. In United States v. Acorn Eng’g Co., 1981-2 Trade Cas. (CCH) 64.197, at 73,711 (N.D. Cal. 

1981), the district court, in dictum, indicated that courts may grant hold separate orders when the 
government fails to meet the standard for preliminary relief. Although the court advocated this lower 
standard, it employed the same analysis as it would before ordering a preliminary injunction and found 
that the government had demonstrated its likelihood of success. Id. at 73,712. The court then pro
ceeded to balance the hardships and the public interest, id. at 73,711-12, and held that the government 
had demonstrated a “significant” likelihood of success on the merits. Id. at 73,112. The court implied 
that this was a lower evidentiary standard than that required for a preliminary injunction by arguing 
that the government’s case was strong enough to merit “preliminary relief designed only to ensure the 
efficacy of possible permanent relief after trial.” Id.

In United States v. Hospital Affiliates Int’l, Inc., 1980-81 Trade Cas. (CCH) ([ 63,721, at 77,854 (E.D. 
La. 1980), the district court similarly indicated in dictum that courts could issue hold separate orders 
when the government failed to satisfy the prerequisites for preliminary injunctions. Id. at 77,854. The 
court, however, ordered a preliminary injunction because the government showed a likelihood of suc
cess. Id. at 77,853.

In United States v. United States Technologies Corp., 466 F. Supp. 196 (N.D.N.Y. 1979), the court 
argued that the government’s failure to show a likelihood of success did not necessarily preclude the 
court from issuing a hold separate order containing only those provisions it believed were necessary to 
achieve divestiture should the government ultimately prevail. Id. at 203.

44. In FTC v. Weyerhaeuser Co., 665 F.2d 1072 (D.C. Cir. 1981), however, the dissenting judge 
accepted this argument. See id. at 1091 (Mikva, J., dissenting).
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A. LIKELIHOOD OF SUCCESS AS PREREQUISITE TO RELIEF UNDER SECTIONS
15 AND 13(B)

An examination of authoritative case law45 and the legislative history of sec
tion 13(b) of the FTC Act reveals that, despite ambiguity in the texts of sec
tions 15 and 13(b), likelihood of success is a condition for preliminary relief. 
The legislative history of section 13(b) makes clear that Congress intended to 
codify existing case law.46 The Conference Report cited two cases, as exam
ples, to demonstrate that likelihood of ultimate success was a requirement 
under existing law for all preliminary relief.47 In the first case, FTC v. National 
Health Aids, Inc. ,48 the FTC contended that a preliminary injunction should 
issue upon a showing that the FTC reasonably believed a violation had oc
curred.49 The defendants countered, and the court agreed, that this minimal 
showing could not satisfy the standard Congress contemplated for relief as ex
traordinary as a preliminary injunction.50 Although the court did not specifi
cally refer to the likelihood of success standard, its refusal to accept the FTC’s 
argument and its grant of the injunction after concluding that the FTC was 
likely to succeed on the merits51 implies its acceptance of the traditional show
ing. Similarly, in the second case, FTC v. Sterling Drug, Inc. ,52 the court re
fused to grant a preliminary injunction specifically because the FTC had failed 
to make the required showing of likelihood of success on the merits.53

45. For cases interpreting section 15 of the Clayton Act see United States v. Coca-Cola Bottling Co., 
575 F.2d 222, 226 (9th Cir.) (affirming grant of preliminary injunction; likelihood of success required 
element of proof), cert, denied, 439 U.S. 959 (1978); United States v. Wilson Sporting Goods Co., 288 F. 
Supp. 543, 546, 570 (N.D. Ill. 1968) (same).

Similarly, for cases interpreting section 13(b) of the FTC Act, see FTC v. LTV Corp., 81 Civ. 3517, 
(E.D.N.Y. Oct. 27, 1981) (granting preliminary injunction; likelihood of success proven as one element 
of case); FTC v. Lancaster Colony Corp., 434 F. Supp. 1088, 1096-97 (S.D.N.Y. 1977) (same); FTC v. 
Rhinechem Corp., 459 F. Supp. 785, 790-91 (N.D. III. 1968) (same).

Several of the circuit courts have impliedly approved the likelihood of success requirement when 
affirming trial court decisions denying a preliminary injunction because the FTC failed to show likeli
hood of success. See FTC v. National Tea Co., 603 F.2d 694, 698, 701 (8th Cir. 1979) (affirming denial 
of preliminary injunction; FTC unlikely to succeed on merits); FTC v. Simeon Management Co., 532 
F.2d 708, 717 (9th Cir. 1976) (same); cf. FTC v. British Oxygen Co., 529 F.2d 196, 198- 200 & n.6 (3d 
Cir. 1976) (affirming, but limiting scope of hold separate order obtained after FTC had proven likeli
hood of ultimate success).

46. Conference Rep., 93d Cong., 1st Sess. 18 (1973) (section 13(b) intended to codify decisional 
law); H.R. Rep. No. 624, 93d Cong., 1st Sess. 18, reprinted in 1973 U.S. Code Cong. & Ad. News 2523 
(section 13(b) intended to codify existing case law).

47. H.R. Rep. No. 624, 93d Cong., 1st Sess. 18, reprinted in 1973 U.S. Code Cong. & Ad. News 
2523.

48. 108 F. Supp. 340 (D. Md. 1952).
49. Id. at 346.
50. Id.
51. Id. at 348.
52. 317 F.2d 669 (2d Cir. 1963).
53. Id. at 678.
54. 15 U.S.C. § 18a (1976). The Hart-Scott-Rodino Antitrust Improvements Act requires merging 

companies to notify the FTC and the Department of Justice, supply them with certain information and 
wait for 15-30 days before consummating the merger. Id. If the government decides to investigate a 
merger, it may require the parties to supply additional information, id. § 18a(e)( 1), and may extend the 
waiting period an additional 10-20 days, which begins after the government’s receipt of the additional 
information. Id. § 18a(e)(2).

When the government requests additional information from parties to a merger, it effectively grants

The legislative history of the Hart-Scott-Rodino Antitrust Improvements 
Act54 also suggests that likelihood of success is a prerequisite to a grant of
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preliminary relief under sections 15 and 13(b).55 Although the Act strengthens 
government pre-consummation enforcement efforts through its reporting re
quirements,56 it does not lower the government’s burden of proof.57 The Act’s 
history emphasizes that the government bears a heavy burden of proof in pre
merger injunction proceedings and “must demonstrate a ‘reasonable 
probability that it will prevail on the merits of its Clayton Act challenge.’ ”58

itself a temporary restraining order, which may adversely affect chances for completing the transaction. 
See Hershey, Merger-Notice Law Saidlo Work Well, N.Y. Times, Nov. 9, 1981, at D5, col. 1 (officials 
say notification requirements exert additional chilling effect on improper mergers); N.Y. Times, Aug. 6, 
1981, at D6, col. 6 (target shareholders unwilling to give acquiring firm antitrust clearance after request 
for additional information).

The Act requires merging firms to report the proposed merger only if one of the firms has total assets 
of at least $100 million and the other at least $10 million and the acquiring corporation would hold 15% 
or more of the voting stock or assets of the acquired company or over $ 15 million of the voting stock or 
assets. Id. § 18a(a). The notification laws encourage large companies to be more thorough in their 
legal and strategic approach to merger proposals, and they certainly "improve the quality of informa
tion the government [receives] about . . . products, markets, and a company’s view of its competitive 
position.” N.Y. Times, Nov. 9, 1981, at D5, col. 3.

55. See H R. Rep. No. 1373, 94th Cong., 2d Sess. 7-8, reprinted in 1976 U.S. Code Cong. & Ad. 
News 2637, 2639-40 (government must demonstrate reasonable probability of success under sections 15 
and 13(b)).

56. See supra note 54 (report and wait provisions of Act strengthen government’s ability to stop 
unlawful mergers).

57. H R Rep. No. 1373, 94th Cong., 2d Sess. 7-8, reprinted in 1976 U.S. Code Cong. & Ad. News 
2639.

58. Id. at 2639-40 (citing United States v. Atlantic Richfield Co., 297 F. Supp. 1061, 1067 (S.D.N.Y. 
1969).

59. 9 J. Moore, Moore’s Federal Practice § 110.20 (2d ed. 1982).
60. See, e.g., University of Texas v. Camenisch, 451 U.S. 390, 392 (1981) (although issue moot at 

Supreme Court, district court granted preliminary injunction requiring university to pay for interpreter 
for handicapped student); Doran v. Salem Inn, Inc., 422 U.S. 922, 932 (1974) (injunction preventing 
enforcement of local ordinance likely to violate first amendment not an abuse of discretion); United 
States v. Hospital Affiliates Int’l, Inc., 1980-81 Trade Cas. (CCH) 63,721, at 77,851 (E.D. La. 1980) 
(full stop preliminary injunction preventing consummation of merger); W. Prosser, The Law of 
Torts 603 (4th ed. 1971) (injunctions available against imminent nuisance).

B. HOLD SEPARATE ORDERS: A FORM OF PRELIMINARY RELIEF

This note agrues that because a hold separate order is a form of preliminary 
injunction, and a preliminary injunction requires the government to show a 
likelihood of ultimate success, a hold separate order must also require a show
ing of likelihood of ultimate success. The sections that follow show that the 
remedies’ similar attributes and purposes, the case law, and even the FTC’s 
own acceptance of hold separate orders support this conclusion. The proposi
tion is so logical that it is surprising that any court has failed to accept the basic 
premise.

A preliminary injunction is an interlocutory form of relief designed to pre
serve the status quo until a court can finally resolve the controversy.59 The 
wide variety of contexts in which courts have granted preliminary injunctive 
relief60 demonstrates its basic characterizing features: the order covers a rela
tively short time period and specifies the contours of permissible conduct by 
the parties; the court reserves continuing jurisdiction to supervise compliance; 
and the order attempts to avoid interim harm and preserve the status quo until 
the court determines the merits of the case. Similarly, in the antitrust context, 
the hold separate order is an interlocutory form of relief that embodies the 
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same features.61 It is no more than a special type of preliminary injunction that 
enjoins certain specified activities while allowing others to proceed.62

Hold separate orders and full stop preliminary injunctions, in addition to 
having similar features, are used by courts to achieve the same general pur
poses. Courts use both remedies to avoid interim competitive harm and to 
preserve the status quo pending trial on the legality of the merger.63 Further, 
courts use both hold separate orders and preliminary injunctions to effectuate 
appropriate relief if the government ultimately prevails in an antimerger 
case.64

Perhaps because of the similar features and purposes of the remedies, courts 
have failed to differentiate clearly between hold separate orders and full stop 
preliminary injunctions. Instead, many courts use the terms interchangeably. 
In an early case, United States v. Brown Shoe Co. ,65 the court labeled the pre
liminary relief it granted an injunction.66 Whereas a full stop injunction simply 
would have halted the merger, the actual order had features similar to those of 
a hold separate order; it permitted the merger to proceed on terms that would 
allow the court to fashion adequate final relief if it ultimately found an anti
trust violation.67 Courts and commentators now widely refer to the “injunc-

61. See United States v. Northwest Indus., Inc., 301 F. Supp. 1066, 1097-1100 (N.D. 111. 1969) (hold 
separate order, effective until further disposition of case, included provisions to avoid interim harms 
and to retain jurisdiction to modify if necessary to preserve status quo).

62. See Note, Preliminary Relief, supra note 41, at 395 (tailored injunction that permits merger may 
satisfy § 7 requirements because § 7 focuses on competitive impact of merger, not independence of 
corporate identity).

63. See United States v. Culbro Corp., 436 F. Supp. 746, 756 (S.D.N.Y. 1977) (hold separate order 
can preserve status quo); FTC v. Lancaster Colony Corp., 434 F. Supp. 1088, 1090 (S.D.N.Y. 1977) 
(preliminary injunction issued to preserve status quo); United States v. International Tel. & Tel. Co., 
1969 Trade Cas. (CCH) 1] 72,943, at 87,658-59 (D. Conn. 1969) (although government failed to prove 
likelihood of success, court entered hold separate order to preserve status quo); United States v. North
west Indus., Inc., 301 F. Supp. 1066, 1096-97 (N.D. Ill. 1969) (same).

64. See FTC v. PepsiCo, 477 F.2d 24, 28-29 (2d Cir. 1973) (ultimate remedy on merits considered 
when choosing between preliminary injunction and hold separate order); United States v. United Tech
nologies Corp., 466 F. Supp. 196, 201 (N.D.N.Y. 1979) (ultimate remedy considered when choosing not 
to prohibit stock purchases as provision of hold separate order).

65. 1956 Trade Cas. (CCH) U 68,244 (E.D. Mo. 1956), adjudicated on the merits, 370 U.S. 294 (1962).
66. Id. at 71,117.
67. The Brown Shoe court allowed a shareholder’s meeting to proceed as planned to consider the 

merger. Brown Shoe, 1956 Trade Cas. at 71,117. The court authorized the parties to proceed on the 
terms specified in the court’s order, which included features common to hold separate orders:

(1) Title to the acquired assets was to be vested in a subsidiary. Id. at 71,117; see United States 
v. Culbro Corp., 436 F. Supp. 746, 759 (S.D.N.Y. 1977) (holding company to be kept separate 
and intact).
(2) The acquired company was to retain independent management. Brown Shoe, 1956 Trade 
Cas. at 71,117; jee United States v. Culbro, 436 F. Supp. at 755 (acquiring corporation prohib
ited from interfering, advising, or electing acquired corporation’s directors).
(3) All of the acquired assets of the subsidiary corporation were to remain identifiable, with
out intermingling with assets of the acquired corporation. Brown Shoe, 1956 Trade Cas. at 
71,117; see United States v. Culbro, 436 F. Supp. at 759 (acquired assets to be kept intact and 
separate).
(4) All of the acquired corporation’s stock was to be held by the acquiring corporation, with
out hypothecation or encumbrance. Brown Shoe, 1956 Trade Cas. at 71,117; see United States 
v. United Technologies Corp., 466 F. Supp. 196, 205 (N.D.N.Y. 1979) (acquiring company 
could not dispose of acquired corporation’s stock without prior notice to Justice Department 
and court); United States v. Culbro, 436 F. Supp. at 756 (acquiring company prohibited from 
increasing holdings; joint venture partner prohibited from disposing of his shares of acquired 
corporation’s stock).
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tion” issued in Brown Shoe as a hold separate order.* 68

(5) The acquiring corporation was forbidden from closing any of the acquired corporation’s 
retail stores or factories solely because they competed with the acquiring company. Brown 
Shoe. 1956 Trade Cas. at 71,117; see FTC v. PepsiCo, 477 F.2d 24, 30 (2d Cir. 1973) (acquir
ing corporation required to assure court that acquired corporation would have assets, facilities 
and equipment, and sales and distribution systems at time of possible divestiture equal to 
those prior to acquisition).
(6) Upon its formation, the new subsidiary was required to submit to the court’s jurisdiction. 
Brown Shoe. 1956 Trade Cas. at 71,117; see FTC v. PepsiCo, 477 F.2d at 31 (retaining 
jurisdiction).

68. See Weyerhaeuser. 665 F. 2d at 1086 n.34 (citing Brown Shoe as example of hold separate order); 
Note, Preliminary Relief, supra note 41, at 394 (labeling Brown Shoe remedy “asset separation order”).

69. 529 F.2d 196, 198 & n.6 (3d Cir. 1976).
70. Id. at 198-99 & n.6.
71. Id.
72. See, e.g., FTC v. Exxon Corp., 636 F.2d 1336, 1340 (D.C. Cir. 1980) (hold separate order re

quired that acquired division be maintained as separate entity and prevented transfer of customer lists, 
trade secrets, or financial information); United States v. Acorn Eng’g Co., 1981-2 Trade Cas. (CCH) 
1] 64,197, at 73,713 (N.D. Cal. 1981) (hold separate order required acquiring firm to preserve assets and 
continue operation of acquired facilities); FTC v. Southland Corp.. 471 F. Supp. 1, 6 (D.D.C. 1979) 
(hold separate order required that acquired firm be maintained as separate, viable competitive 
corporation).

73. 1976-2 Trade Cas. (CCH) 1) 61,200 (N.D. Ill. 1976).
74. See id. at 70,470-72 (injunction allowed merger, but required formation of separately held sub

sidiary). See also FTC v. Exxon Corp., 1979-2 Trade Cas. (CCH) 62,972, at 79,538 (D.D.C. 1979) 
(FTC acknowledged public interest did not require enjoining acquisition, hold separate order adequate 
protection); cf. A.G. Spaulding & Bros., 56 F.T.C. 1125, 1126 (1960) (FTC withdrew application for 
preliminary injunction under All Writs Act after stipulation that acquired company would be held 
separate), aff’d, 301 F.2d 585 (3d Cir. 1962).

75. 1976-2 Trade Cas. (CCH) U 61,200, at 70,471-72.
76. Id. at 70,470.
77. See 665 F.2d at 1083 (FTC argued § 13(b) authorizes preliminary injunction, but no other relief 

short of full restraint).

Although courts and parties now frequently use the term “hold separate or
der,” they still call such orders preliminary injunctions, implicitly recognizing 
that the hold separate order is a species of the preliminary injunction genus. In 
FTC v. British Oxygen Co. ,69 for example, the court used what it called a “pre
liminary injunction” to enjoin an acquiring firm from making changes that 
would hinder future divestiture.70 The court ordered the acquiring firm to 
maintain the acquired company as a viable and separate entity, refrain from 
confidential communications with the acquired firm, and avoid influencing the 
acquired firm’s independent judgments.71 Such restrictions are common fea
tures of hold separate orders.72

Moreover, despite assertions to the contrary, the FTC apparently recognizes 
hold separate orders as a form of injunctive relief. In FTC v. Pillsbury Co.73 
the FTC stipulated to a “preliminary injunction” that was in esssence a hold 
separate order.74 The order required the defendant to establish and staff a sub
sidiary to carry on the acquired business, to invest an agreed amount in the 
subsidiary, and then to operate the subsidiary as a separate, viable business.75 
The FTC based its authority to seek such relief in Pillsbury on section 13(b).76 
This position is inconsistent with the agency’s argument in an important recent 
case, FTC v. Weyerhaeuser Co.77 In Weyerhaeuser the FTC contended that the 
district court’s hold separate order was improper because section 13(b) allows 
the courts to grant only temporary restraining orders and full stop preliminary 
injunctions, but not hold separate orders, once the Commission has established 
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likelihood of success.78 The Weyerhaeuser majority rejected the FTC’s pro
posed per se rule that a court must order a full stop preliminary injunction in 
these circumstances.79

78. Id. at 1085 n.30.
79. Id. at 1085.
80. See supra note 43 and accompanying text (discussing cases eliminating likelihood of success 

requirement); Lewis, supra note 2, at 8 n.23 (1972) (when government fails to show likelihood of ulti
mate success, court may enter hold separate order under general equitable powers); Note, Preliminary 
Relief, supra note 41, at 406 (suggesting that court should have granted hold separate order although 
government failed to prove likelihood of ultimate success). But see FTC v. British Oxygen Co., 437 F. 
Supp. 79, 83 (D. Del. 1977) (hold separate order dissolved when likelihood of success no longer found 
to exist).

81. FTC v. Southland Corp., 471 F. Supp. 1, 6 (D.D.C. 1979) (hold separate order entered with 
defendants’ consent); United States v. United Technologies Corp.. 466 F. Supp. 196, 203 (N.D.N.Y. 
1979) (same); United States v. Culbro Corp., 436 F. Supp. 746, 749 n.5, 754, 757 (S.D.N.Y. 1977) 
(implied consent by agreeing to conditions later incorporated in hold separate order); FTC v. Pillsbury 
Co., 1976-2 Trade Cas. (CCH) 1) 61,200, at 70,470 (N D. 111. 1976) (hold separate order entered accord
ing to parties’ stipulation); United States v. Black & Decker Mfg. Co.. 430 F. Supp. 729, 733 (D. Md. 
1976) (same); United States v. International Tel. & Tel. Corp., 306 F. Supp. 766, 798 (D. Conn. 1969) 
(hold separate order entered with defendants’ consent).

82. United States v. Culbro Corp.. 436 F. Supp. 746, 749 n.5, 754, 757 (S.D.N.Y. 1977) (hold separate 
order issued when government failed to show reasonable probability of competitive harm).

83. 301 F. Supp. 1066 (N.D. Ill. 1969).
84. See United States v. United Technologies Corp., 466 F. Supp. 196, 200 (N.D.N.Y. 1979) (citing 

Northwest Industries for proposition that hold separate order can be granted even when plaintiff has 
failed to satisfy preliminary injunction standards); United States v. International Tel. & Tel. Corp., 306 
F. Supp. 766, 781, 798 (D. Conn. 1969) (although government failed to show reasonable likelihood of 
success, hold separate order granted; soundness of hold separate order entered in Northwest Industries 
noted); cf. United States v. Hospital Affiliates lnt’1 Inc., 1980-81 Trade Cas. (CCH) 1) 63,721. at 77,854 
(E.D. La. 1980) (dictum) (citing United Technologies for proposition that courts may grant hold sepa
rate orders when United States has failed to satisfy preliminary injunction prerequisites; although court 
issued preliminary injunction after likelihood of ultimate success shown).

In sum, a hold separate order, because it is a type of preliminary injunction, 
requires the same legal prerequisite, but allows for discretionary tailoring of 
the remedy to account for unique facts. This imminently logical observation is 
at the threshold of any preliminary relief consideration.

C. FAILURE TO APPLY THE LIKELIHOOD OF SUCCESS STANDARD

Although the similar features, purposes, and uses of the enforcement statutes 
support a uniform application of the likelihood of success standard to all forms 
of injunctive relief, several district court decisions granting hold separate or
ders contain language that appears to relieve the government of its burden.80 
These cases, however, provide unreliable precedent. In several cases, the ex
pansive language is dictum because the parties previously consented to the 
hold separate order, thereby precluding the necessity of demonstrating likeli
hood of success.81 Further, other courts have granted hold separate orders on a 
rationale other than the government’s failure to prove likelihood of success, 
such as the likelihood of interim competitive harm.82 Therefore, those deci
sions do not really vitiate the requirement.

Furthermore, courts granting hold separate orders on the basis of a lesser 
showing often misinterpret cases that did not eliminate the likelihood of suc
cess requirement. For example, courts often cite United States p. Northwest 
Industries, Inc.83 and its progeny for the proposition that a hold separate order 
does not require a showing of likelihood of success.84 The Northwest Industries
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court, however, did not abandon the likelihood of success standard. Rather, 
the court determined that the government’s likelihood of ultimate success was 
“possible” on numerous theories rather than “probable” on any particular the
ory.85 In addition, the Northwest Industries court found that a hold separate 
order would preserve the status quo more effectively than a full stop prelimi
nary injunction.86 Thus, Northwest Industries illustrates the confusion that sur
rounds the likelihood of success standard;87 it does not eliminate it as a 
requirement. Because these cases either depended on a consensual posture, 
misplaced reliance on distinguishable precedent, or merely expanded dicta, 
they provide no justification for a departure from the clear intent of Congress 
and basic principles of equity.

85. United States v. Northwest Indus., Inc., 301 F. Supp. 1066, 1096-97 (N.D. 111. 1969).
86. Id.
87. See supra note 14 (noting differing definitions among circuits of likelihood of success).
88. See Hecht Co. v. Bowles, 321 U.S. 321, 329 (1944) (duty to issue injunction cannot be inferred 

from jurisdictional power to grant it; equity involves discretion); Weyerhaeuser, 665 F.2d at 1085 
(words of § 13(b) permissive, not mandatory; equities must be considered); FTC v. Simeon Manage
ment Corp., 532 F.2d 708, 713-14 (9th Cir. 1976) (section 13(b) requires district court to determine 
independently whether injunction in public interest).

89. See supra note 6 (listing outcomes of government requests for preliminary relief).
90. See FTC v. Exxon Corp., 636 F.2d 1336, 1343 (D.C. Cir. 1980) (preliminary injunction against 

merger extraordinary and drastic remedy).
91. See Hecht Co. v. Bowles, 321 U.S. 321, 329 (1944) (equitable remedy should be granted only 

after molding each decree to necessities of particular case).
92. United States v. Du Pont & Co., 353 U.S. 586, 607 (1957) (emphasis added). See, e.g., Weyerhaeu

ser, 665 F.2d at 1088 (hold separate order placed restrictions only on challenged operations, not on 
entire transaction); FTC v. PepsiCo, 477 F.2d 24, 29 (2d Cir. 1973) (no reason for preliminary injunc
tion when FTC showed reasonable probability of violation, but failed to show that total remedial di
vestiture virtually impossible); United States v. United Technologies Corp., 466 F. Supp. 196, 201 
(element of proposed hold separate order unnecessary to ensure effective divestiture); cf. United States 
v. Hospital Affiliates lnt’1 Inc., 1980-81 Trade Cas. (CCH) H 63,721, at 77,854 (E.D. La. 1980) (by 
implication) (hold separate order insufficient when interim anticompetitive harm probable).

93. See United States v. General Dynamics Corp., 415 U.S. 486, 503-04 (1974) (merger lawful de
spite undue concentration because competition would not be lessened); United States v. Penn-Olin 
Chem. Co., 246 F. Supp. 917, 919, 928, 934 (D. Del. 1965) (complaint dismissed because firms engaged 

III. Determining the Appropriate Form of Relief

After determining that the government has shown likelihood of success on 
the merits, a court must prescribe the appropriate form of relief.88 It may 
choose to grant no relief, a hold separate order, or a full stop preliminary in
junction.89 Because injunctive relief is extraordinary,90 it should be narrowly 
tailored to address the likely anticompetitive effects of the merger.91 92 This sec
tion suggests some guidelines for courts and litigators by discussing the three 
traditional considerations in the antimerger context: the possibility of inade
quate eventual relief, interim competitive harm, and competing equities.

a. choice of the least drastic remedy

Courts should only grant equitable relief that is “necessary and appropriate 
in the public interest to eliminate the effects of the acquisition offensive to the 
statute.”*1 The limitation on overly broad injunctive relief is sensible because 
not all mergers are unlawful,93 not all aspects of challenged transactions re
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quire drastic permanent or preliminary relief,94 and not all mergers, at least 
while the case on the merits is pending, lessen competition.95 In these situa
tions, overly intrusive preliminary relief that results in abandonment of the 
proposed merger does not serve the public interest.96

in joint venture to enter market neither firm would have entered independently), afjfdper curiam, 389 
U.S. 308 (1967).

94. See, e.g., Weyerhaeuser, 665 F.2d at 1074-75 (full stop preliminary injunction would prevent 
acquisition of unchallenged as well as challenged operations); FTC v. British Oxygen Co., 529 F.2d 
196, 200 (3d Cir. 1976) (no need to preserve all of acquired firm’s assets to ensure effective ultimate 
relief); United States v. United Technologies Corp., 466 F. Supp. 196, 201 (N.D.N.Y. 1979) (proposed 
hold separate order barring acquisition of additional stock not necessary for effective divestiture).

95. See infra notes 135-80 and accompanying text (discussing interim competitive harm). If the firms 
are unlikely to engage in anticompetitive behavior while the merger litigation is pending, alternatives 
that are less restrictive than a hold separate order may accomplish the desired results with less intrusion 
into internal management affairs. For example, discovery orders through the Federal Rules of Civil 
Procedure may provide the same information as that sought under some hold separate orders. See 
United States v. United Technologies Corp., 466 F. Supp. 196, 205 (N.D.N.Y. 1979) (hold separate 
order requiring company to provide government with discovery inappropriate). In addition, because 
the court retains jurisdiction, it is unnecessary to enjoin both challenged and unchallenged activities. 
See supra note 61 (court retains jurisdiction until final adjudication); supra note 92 and accompanying 
text (relief should address only effects offensive to Clayton Act).

96. See L. Sullivan, supra note 17, at 614-15 (1977) (unduly restrictive merger policy may impose 
social cost associated with reduced alienability of assets, inhibiting opportunity to sell business later or 
pass it on to future generations; also may hinder competitively neutral policies encompassed in legisla
tion such as tax code, and deprive economy of socially valuable scale efficiencies); see also United 
States v. Von’s Grocery, 384 U.S. 270, 301 (1966) (Stewart, J., dissenting) (overly restrictive antimerger 
enforcement may foreclose sale of business as avenue of market exit, deterring new entry and, hence, 
actually stifle competition).

97. See Weyerhaeuser, 665 F.2d at 1083 (“FTC argues § 13(b) authorizes preliminary injunction 
blocking merger in toto, but no relief short of full restraint”).

98. See supra note 31 (statute gives courts discretion to choose relief). Moreover, the FTC’s argu
ment is inconsistent with prior positions it adopted when seeking forms of relief other than a full stop 
preliminary injunction under § 13(b). See supra notes and accompanying text (FTC stipulations 
to hold separate orders).

99. Weyerhaeuser, 665 F.2d at 1080-84.
100. 15 U.S.C. § 53(b) (1976). See 15 U.S.C. § 25 (1976) (court may grant such temporary restraining 

order or prohibition as deemed just); H.R. Rep. No., 624, 93d Cong.. 1st Sess. 31, reprinted in 1973 U.S. 
Code Cong. & Ad. News 2523, 2533 (court must use independent judgment).

101. See Rosenberg, Judicial Discretion of the Trial Court, Viewed from Above, 22 Syracuse L. Rev. 
635, 638 (1971) (when courts given discretion, precise norms not set down; courts should reach in
dependent conclusions based on circumstances of case).

Contrary to the view that courts should tailor narrow injunctive relief to 
limit the perceived anticompetitive harms, the FTC argued in Weyerhaeuser 
that under section 13(b) only a full stop preliminary injunction may issue after 
the government demonstrates likelihood of ultimate success.97 The FTC’s posi
tion is untenable because Congress in sections 15 and 13(b) explicitly granted 
the courts discretion in awarding injunctive relief.98 If Congress had intended 
courts to issue full stop preliminary injunctions automatically upon the Com
mission’s showing of likelihood of ultimate success, the language in section 
13(b) implying freedom to use judicial discretion would serve no purpose.99 
For example, section 13(b) provides that a court may grant a temporary re
straining order or preliminary injunction after “weighing the equities” and 
“considering” the Commission’s likelihood of success at trial.100 By providing 
flexibility in section 13(b), Congress obviously intended courts to consider a 
variety of remedies.101

Moreover, a single form of relief would be unworkable. Section 13(b) ap
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plies to other areas of FTC enforcement, such as false advertising,102 as well as 
to merger transactions. Congress presumably understood that an injunction is 
naturally malleable, and therefore it did not even attempt to specify the terms 
of the type of injunction it contemplated.103 Indeed, a statute that prescribed a 
unitary form of preliminary relief would have drastically departed from, rather 
than codified, the existing case law—contrary to Congress’ expressed intent.104

102. See FTC v. Simeon Management Corp., 532 F.2d 708, 710-11 (9th Cir. 1976) (seeking prelimi
nary injunction to prevent false advertising under § 13(a)-(b) of FTC Act); FTC v. Virginia Homes 
Mfg. Corp., 509 F. Supp. 51, 52-53 (D. Md. 1981) (using § 13(b) to enforce modification of consumer 
warranty).

103. See Weyerhaeuser, 665 F.2d at 1084 (flexibility characterizes injunctive process).
104. See supra note 35 and accompanying text (legislative history of § 13(b) indicates intent to codify 

existing case law); supra note 6 (more than one type of injunction historically granted).
105. See United States v. Coca-Cola Bottling Co., 575 F.2d 222, 228 (9th Cir.) (Supreme Court 

recognizes power of equity court to mold decree to give effect to congressional policy when equity 
jurisdiction invoked to enforce federal statutory prohibitions)(citing United States v. First Nat’l City 
Bank, 379 U.S. 378, 383 (1965); J.I. Case Co. v. Borak, 377 U.S. 426, 433 (1964); Hecht Co. v. Bowles, 
321 U.S. 321. 329 (1944)), cert. denied, 439 U.S. 959 (1978).

106. See Hecht Co. v. Bowles, 321 U.S. 321, 329 (1944) (flexibility characterizes equity jurisdiction).
107. See id. at 329-30 (equity has qualities of mercy and practicality that allow courts to recognize 

public interest and private needs); Virginia Ry. v. System Fed’n No. 40, 300 U.S. 515, 552 (1937) (eq
uity courts have great leeway to give and withhold relief in furtherance of public interest).

108. See, e.g.. United States v. Parke, Davis & Co., 362 U.S. 29, 48 (1959) (once government estab
lishes antitrust violation, courts have obligation to protect public from continuation of harmful and 
unlawful activities); United States v. Du Pont & Co., 353 U.S. 586, 607 (1957) (courts must mold relief 
necessary and appropriate in public interest to eliminate offensive effects of acquisition); United States 
v. Swift & Co., 286 U.S. 106, 114 (1932) (courts have inherent power to modify or dissolve relief as 
circumstances change).

109. L. Sullivan, supra note 17, at 672.
110. See Weyerhaeuser, 665 F.2d at 1085 (courts have choice to issue hold separate order in horizon

tal merger case even though the FTC has demonstrated likelihood of success and risk of anticompeti
tive harm).

111. See Weyerhaeuser, 665 F.2d at 1087 (impeding interim harm and safeguarding eventual divesti
ture considerations in restraining mergers); United States v. Acom Eng’g Co., 1981-2 Trade Cas. 
(CCH) (i 64,197, at 73,712-13 (N.D. Cal. 1981) (public interest in remedy that prevents anticompetitive 
effect and preserves possibility of successful divestiture).

The courts’ traditional role in fashioning equitable relief also supports the 
view that courts have discretion to choose the least drastic form of preliminary 
relief.105 The FTC’s position contradicts the well-established principle that 
flexibility, rather than rigidity, characterizes equity practice.106 As the 
Supreme Court has stated, it is appropriate, and in some cases required, to 
mold equitable remedies,107 particularly in antitrust cases.108 One noted com
mentator has observed that the equitable power of the federal courts in anti
trust cases is as comprehensive as the condition to be rectified requires.109 
Consequently, the court properly rejected the FTC’s contention in Weyerhaeu
ser that only a full stop preliminary injunction must issue after a threshold 
showing of likelihood of success.110

B. THE DANGERS OF UNLAWFUL MERGERS

Courts considering the appropriate form of relief in the antimerger context 
should choose the least drastic means of preventing likely injury to competi
tion. At a preliminary relief hearing courts typically consider two ways in 
which a merger could lessen competition: inadequate eventual relief and in
terim competitive harm.111 As these labels suggest, inadequate eventual relief 



1352 The Georgetown Law Journal [Vol. 70:1337

focuses on possible harm to competition after the case has been adjudicated on 
the merits, whereas interim competitive harm concerns any threat to competi
tion while the case on the merits is pending.

1. Inadequate eventual relief
The government may claim that even if it prevails on the merits, the relief it 

eventually obtains may prove inadequate because a court-ordered remedy may 
not restore the vitality of premerger competition.112 The claim of inadequate 
eventual relief presupposes that adequate relief usually requires divestiture,113 
which is difficult to achieve. For example, the government may fear that the 
target’s assets are not sufficiently attractive to interest another buyer."4 Alter
natively, the most likely disposition upon divestiture may be a sale that itself 
lessens competition.115 To avoid this possibility, the government argues that to 
guarantee adequate eventual relief, a full stop preliminary injunction rather 
than a hold separate order is necessary.116

112. See, e.g., FTC v. Exxon Corp., 636 F.2d 1336, 1343 (D.C. Cir. 1980) (subsidiary’s restoration as 
effective and viable competitor frequently impossible because FTC unable to unscramble merged as
sets) (quoting FTC V. Dean Foods Co., 384 U.S. 597, 606 n.5 (1966)); United States v. United Technol
ogies Corp., 466 F. Supp. 196, 203 (N.D.N.Y. 1979) (certain government-proposed hold separate 
provisions rejected as unnecessary to preserve target corporation’s independence if divestiture ulti
mately decreed); FTC v. Tenneco, Inc., 433 F. Supp. 105, 107 (D.D.C. 1977) (per curiam) (FTC argued 
preliminary injunction necessary to preserve target as viable and independent entity); United States v. 
Foremost-McKesson, Inc., 1976-2 Trade Cas. (CCH) U 61,165, at 70,254-55 (D. Nev. 1976) (prelimi
nary injunction necessary because divestiture could not recreate corporations’ premerger status quo); 
United States v. Wilson Sporting Goods Co., 288 F. Supp. 543, 569-70 (N.D. 111. 1968) (preliminary 
injunction necessary because hold separate order would not assure adequate eventual relief); cf. Weyer
haeuser , 665 F.2d at 1087 (hold separate order may not issue unless eventual divestiture safeguarded).

113. See United States v. Du Pont & Co., 366 U.S. 316, 328-31 (1961) (divestiture appropriate rem
edy for Clayton Act §7 violation); United States v. Acorn Eng’g Co., 1981-2 Trade Cas. (CCH) 
1] 64,197, at 73,713 (divestiture may be most effective or only remedy in post-consummation cases); cf. 
A.G. Spalding & Bros., 56 F.T.C. 1125, 1170 (1960) (ordering divestiture of held-separate unit after 
hearing on merits), affd, 301 F.2d 585 (3d Cir. 1962).

114. Weyerhaeuser, 665 F.2d at 1086.
115. Id.
116. See United States v. Wilson Sporting Goods Co. 288 F. Supp. 543, 568 n.45 (N D. 111. 1968) 

(government citing cases in which divestiture achieved with difficulty or not at all). To show the diffi
culty of divestiture once a merger has been consummated, the government may cite United States v. 
Papercraft Corp., 1975-1 Trade Cas. (CCH) 60,314 (W.D. Pa. 1975). Papercraft took almost ten years 
to find a “suitable buyer” to comply with a court order for divestiture, and during that time rejected 
repeated offers that clearly exceeded book value, appraised value, and Papercraft’s cost. 1976 U.S. 
Code Cong. & Ad. News 2642.

117. 384 U.S. 597 (1966).
118. Id. at 605; see FTC v. PepsiCo, 477 F.2d 24, 28-29 (2d Cir. 1973) (applying virtual impossibility 

test).

Courts, however, should not issue a full stop preliminary injunction instead 
of promising immediate divestiture if the government ultimately prevails on 
the merits. The court can deny a full stop preliminary injunction and simulta
neously warn the defendants that quick, clean divestiture, at whatever price 
the market brings, will result if it determines that the merger is illegal. As the 
Supreme Court stated in FTC v. Dean Foods,‘17 courts should issue a full stop 
preliminary injunction to address fears of inadequate eventual relief only if the 
government shows that “an effective remedial order, once the merger was im
plemented, would otherwise be virtually impossible, thus rendering enforce
ment of any final decree of divestiture futile.”118
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Although courts rely heavily on the possibility of inadequate divestiture as 
grounds for a full stop order,119 this possibility should not be controlling. 
First, courts can draft specific remedial orders that effectively allocate to the 
defendants the risks of divestiture. The possibility that divestiture will be diffi
cult or unprofitable does not justify a full stop order because it is a risk that the 
defendants assumed. Firms contemplating growth either through merger or 
internal expansion weigh the risks involved with each.120 For example, a firm’s 
choice to enter a market through internal expansion involves risks such as cre
ating market acceptance of the new product, overcoming technological barri
ers, recruiting personnel, and absorbing initial losses. The firm, as a conscious 
risk-taker, weighs such risks against the anticipated benefits from expansion to 
maximize profit. Similarly, a firm’s decision to enter a market by merging with 
a leading firm carries with it risks, including the possibility of protracted litiga
tion costs and unfavorable judicial decisions. The merging firm can be ex
pected to make a cost-risk-benefit analysis before it undertakes expansion 
through merger, and the possibility of an unfavorable judicial ruling requiring 
divestiture should be one factor the firm considers.

119. See, e.g., Weyerhaeuser, 665 F.2d at 1087 (court should issue full stop preliminary injunction if 
hold separate order inadequate to check interim competitive harm and assure adequate eventual relief); 
United States v. Foremost-McKesson, Inc., 1976-2 Trade Cas. (CCH) H 61,165, at 70,754-55 (D. Nev. 
1976) (ordering preliminary injunction as stipulated because divestiture unable to compensate for in
terim harm if transaction allowed); United States v. Wilson Sporting Goods Co., 288 F. Supp. 543, 569- 
70 (N.D. Ill. 1968) (ordering preliminary injunction because adverse effects of merger possibly 
irreversible).

120. The business and financial communities recognize the cost-benefit method of decisionmaking. 
See Much, Sizing up an Acquisition: Financial Formulas Aren't Enough in Today’s Climate, Industry 
Week, Feb. 23, 1981, at 93 (on risk-adjusted basis, acquisitions more attractive than starting company 
from scratch); Elgers & Clark, Merger Tvpes and Shareholder Returns: Additional Evidence, Fin. 
Mgmt., Summer 1980, at 66, (reduction of business risk could justify merger to shareholder).

121. For examples of hold separate orders that placed the risk of unprofitable divestiture on the 
merging parties, see FTC v. PespiCo, 477 F.2d 24, 30 (2d Cir. 1973) (hold separate order provided that 
if divestiture ordered, acquiring firm would divest facilities and equipment, assets, sales and distribu
tion systems at least equivalent to those prior to acquisition); United States v. Culbro Corp., 436 F. 
Supp. 746, 757 (S.D.N.Y. 1977) (hold separate order provided that if divestiture eventually ordered, 
stock to be sold to outside buyer or noncompeting defendant).

122. See FTC v. Exxon Corp., 636 F.2d 1336, 1339 (D C. Cir. 1980) (by implication) (hold separate 
order allocated risk of financial loss resulting from litigation to acquiring corporation rather than target 
shareholders); Weyerhaeuser Co. v. FTC, 1981-1 Trade Cas. (CCH) j| 63,974, at 76,048 (D.D.C. 1981) 
(preferable that acquiring company bear risks of resulting antitrust litigation rather than shareholders 
who are less able to bear it), tiff'd, 665 F.2d 1072 (D C. Cir. 1981).

Hold separate orders, as well as remedial orders for divestiture, may ade
quately ensure eventual relief by allocating to merging firms the risk of divesti
ture.121 Allocation of risk between parties may be in accordance with the 
parties’ own calculations of risk of divestiture. For example, some federal 
court decisions in the District of Columbia have allocated the risk of divesti
ture to the acquiring firm, especially vis-a-vis shareholders of the target 
corporation.122

Second, a full stop order is usually unnecessary because a properly drafted 
hold separate order will sufficiently guarantee adequate eventual relief. A spe
cific hold separate order carefully drafted to prevent specific competitive 
harms can ensure adequate eventual relief even in mergers in which the target 
firm is especially large or has unique personnel. The government, for example, 
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sometimes has argued that only a full stop preliminary injunction can elimi
nate the risk of inadequate eventual relief because the target firm is so large 
that no suitable buyer may be able to acquire it if the court eventually orders 
divestiture.123 In light of the size of recent acquisitions, such as U.S. Steel’s 
tender offer for Marathon Oil at a total price exceeding six billion dollars,124 
the prohibitive size argument is not persuasive. Further, courts can ensure 
adequate relief by requiring piecemeal sale of the target or the transfer of the 
target company’s stock to the acquiring firm’s shareholders.125 Therefore, size 
alone generally is not a valid reason for imposing a full stop preliminary in
junction instead of a hold separate order.

123. See United States v. United Technologies Corp., 446 F. Supp. 196. 201 & n.7 (rejecting govern
ment's position that divestiture would be extremely difficult if additional one-half billion dollars in
vested in target).

124. See Wall St. J., Jan. 7, 1982, at 3, col. 1 (discussing United States Steel’s acquisition of Mara
thon Oil).

125. See Wash. Post, Jan. 9, 1982, at 1, col. 1 (antitrust settlement requires AT&T to spin off within 
18 months approximately $80 billion worth of assets into separate companies); cf. United States v. 
United Technologies Corp., 466 F. Supp. 196, 201 & n.8 (N.D.N.Y. 1979) (approving spin offs, split offs 
and public offerings as divestiture alternatives).

126. See United States v Wilson Sporting Goods Co., 288 F. Supp. 543, 569 (N D. Ill. 1968) (no 
court order would compel founder to follow assets of former company).

127. See id. (subsidiary’s viability as competitor if divested would decrease without founder).
128. See Vondras v. Titanium Research & Dev. Co., 511 S.W.2d 883, 886 (Mo. Ct. App. 1974) (al

though personal service contracts cannot be specifically enforced, party may recover damages resulting 
from breach by other party).

129. 288 F. Supp. 543 (N.D. Ill. 1968).
130. Id. at 569 (subsidiary would be less attractive without key personnel because viability as com

petitor would be lessened).
131. Id.
132. Id. at 545.

The unique nature of the acquired firm’s management personnel also does 
not in itself support the imposition of a full stop preliminary injunction. The 
government may argue that because a divestiture order cannot force key em
ployees to follow the assets of the acquired firm,126 the premerger competitive 
status quo can never be restored.127 This reasoning has two flaws. First, it 
presumes that courts should achieve by preliminary relief what the market or 
government cannot independently achieve—a guarantee that certain individu
als will always manage a given company. Second, although courts cannot 
compel personal services,128 the parties certainly may contract for them. Thus, 
when the competitive vigor of a target truly depends on the expertise of certain 
individuals, a court can issue a hold separate order contingent on an accepta
ble management contract. Courts should not order a full stop preliminary in
junction unless the parties cannot negotiate such an agreement.

At least one court has misconstrued the unique management personnel ra
tionale. In United States v. Wilson Sporting Goods Co.129 the district court held 
that a full stop preliminary injunction was necessary to assure adequacy of 
eventual relief because the success and marketability of the target depended on 
its unique management personnel.130 In so ruling, however, the court appears 
to have ignored the target’s economic strength. The court feared that divesti
ture would be difficult without the target’s founder,131 who was also its presi
dent and majority stockholder.132 Yet, the target company in Wilson was the 
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highest quality manufacturer in the industry.133 It was in excellent financial 
condition and several firms other than Wilson were interested buyers.134 Al
though the price of a target may decline if a favored management contract 
cannot be negotiated with key personnel, this difficulty alone should not com
pel the drastic relief of a full stop preliminary injunction to ensure adequate 
eventual relief.

133. id.
134. Id. at 568-69 n.45.
135. See Note, Preliminary Relief, supra note 41, at 395 (subsidiary will tend not to compete vigor

ously against parent).
136. See FTC v. Proctor & Gamble Co.. 386 U.S. 568, 578 (1967) (conglomerate merger anticompeti

tive when powerful firm acquires smaller but already dominant firm; eliminates acquiring firm as po
tential competitor and may raise entry barriers or may dissuade smaller firms from aggressively 
competing). See infra notes 159-64 and accompanying text (discussing elimination of potential 
entrant).

137. See 386 U.S. at 575 (noting danger that acquiring company can cut price of acquired firm's 
product to drive out competition, using profits from other products as subsidy).

138. See id. at 573 (noting that acquiring firm’s financial strength enables it to obtain preferential 
marketing treatment and increased advertising discounts, thereby promoting consumer allegiance).

139. See FTC v. PepsiCo, 477 F.2d 24, 27-28 (2d Cir. 1973) (no incentive for acquiring company that 
ranked second in national soft drink market to maintain target's brand that held 0.3% of market).

Although adequacy of eventual relief remains a factor in the court’s selec
tion of an appropriate remedy, few mergers actually threaten this type of harm. 
In most cases custom tailored remedies could sufficiently guarantee adequate 
eventual relief. Also, the possibility of unprofitable or difficult divestiture does 
not in itself require a full stop order because the market generally can be relied 
upon to handle problems of unattractive assets, prohibitive size, and unique
ness of management. Just as acquiring firms may gain from an acquisition, 
they must bear the risk of an unprofitable divestiture.

2. Interim Competitive Harm

Another way a merger may lessen competition is through the harm that oc
curs during the interim between the consummation of the merger and final 
adjudication of the case. The interim competitive harm claim presupposes that 
a merger will almost immediately decrease the number of competing products 
or lessen the vitality of premerger competition.135 For example, a well-known 
national manufacturer of a diversified product line may acquire a smaller re
gional manufacturer of a related but not competing product.136 The govern
ment typically argues that the financial resources of the acquiring company, 
rather than the attributes of the target firm’s product, may enable the new com
bination to charge predatory prices137 or obtain special deals that create strong 
consumer allegiance,138 thus driving out competition. In addition, government 
enforcers may fear that the acquiring company may use its own trade name to 
enhance a target’s market power and further solidify its already strong market 
position. In an extreme case, the weaker brand may disappear entirely, leaving 
consumers with fewer choices.139

A court should design preliminary relief to eliminate an unfair competitive 
advantage that either the acquiring firm or the target firm could achieve during 
the course of the litigation. If the unhealthy combination is left untreated, the 
premerger status quo may have perished by the time the trial is over. A logical 
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way to ascertain the appropriate form of preliminary relief is to identify the 
asserted interim evils of the proposed merger. The evils of mergers, as identi
fied by the Department of Justice 1968 Merger Guidelines,140 include elimina
tion of competition in a relevant market;141 elimination of a potential 
entrant;142 entrenchment of an already strong competitor, especially when the 
acquiring firm is a “deep pocket” company;143 reciprocal dealing and foreclo
sure of competitors;144 and incipiency toward concentration or vertical 
integration.145

By fashioning appropriate remedies to avoid these specific evils, courts may 
strive for consistency in ordering preliminary relief. The general rules set forth 
below for fashioning appropriate forms of relief should be tempered by two 
considerations. First, because a court chooses a remedy only after it initially 
has found that the government is likely to succeed on the merits, it already will 
have considered possible justifications for the merger, such as greater efficien
cies146 or pro-competitive effects,147 and defenses, such as saving a failing com-

140. The Department of Justice developed guidelines in 1968 that outline standards for determining 
whether to oppose corporate acquisitions or mergers under section 7 of the Clayton Act. See 2 Trade 
Reg. Rep. (CCH) 1| 4510, at 6881 (Department of Justice Merger Guidelines) [hereinafter Guidelines].

With the new Department of Justice Merger Guidelines issued June 14. 1982 the analytical process is 
likely to be equally if not more complex. Baker, Justice Dept. Merger Guidelines Contribute a Dose of 
Rationality, Nat’l L.J., June 28, 1982, at 16, col. 1. New variables, such as Herfindahl-Hirschman Indi
ces that gauge market concentration and supply-side substitution factors that define markets, may only 
slow and further muddle the process at the preliminary relief stage. Id. at 18.

Although the new guidelines abandon the 1968 emphasis on foreclosure of competitors’ opportuni
ties, see infra notes 172-74 and accompanying text (discussing foreclosure as result of vertical integra
tion); and perhaps raise the concentration standards that trigger challenges on potential entrant 
grounds, see infra notes 159-64 and accompanying text (discussing potential entrant theories); the new 
guidelines are likely to affect prosecutorial discretion more than they will the analysis of competitive 
harms particular to challenged mergers. Therefore, although this article was written while the 1968 
guidelines were in effect, the analysis that follows remains applicable. For the complete text of the new 
guidelines, see Department of Justice Merger Guidelines, 47 Fed. Reg. 38,493 (1982).

141. Guidelines, supra note 140, at 6883-85. See infra notes 149-158 and accompanying text (discuss
ing elimination of competition in relevant market).

142. Guidelines, supra note 140, at 6887-88. See infra notes 159-64 and accompanying text (discuss
ing potential entrant theory).

143. Guidelines, supra note 140, at 6888-89. See infra notes 165-69 and accompanying text (discuss
ing entrenchment theory).

144. Guidelines, supra note 140, at 6885-88. See infra notes 170-74 and accompanying text (discuss
ing reciprocity and vertical foreclosure theories).

145. See infra notes 175-79 and accompanying text (discussing incipiency).
146. See FTC v. Rhinechem Corp., 459 F. Supp. 785, 789 (N.D. Ill., 1978) (procompetitive justifica

tion that merger will enable small firms to compete with industry leaders not irrelevant to rebut prima 
facie case, although insufficient showing in instant case).

Although efficiency is theoretically one benefit of competition, the Supreme Court has found that 
efficiency resulting from a merger may be adverse to competition if it raises barriers to new market 
entry. FTC v. Proctor & Gamble Co.. 386 U.S. 568, 579 (1967). See generally L. Sullivan, supra note 
17, at 630 (discussing competitive and anticompetitive effects of efficiencies).

147. Mergers arguably can increase competition by creating in the combined firm the financial 
strength necessary for competition with an industry giant. See United States v. Penn-Olin Chem. Co., 
246 F. Supp. 917, 934 (D. Del. 1965) (two firms established joint venture to enter market neither would 
have entered independently; Clayton Act complaint dismissed), affdper curiam, 389 U.S. 308 (1967). 
A merger also may increase competition if a discount retail chain acquires a full-price outlet and ex
tends its discount policy to the newly acquired stores. See FTC v. Food Town Stores, Inc., 539 F.2d 
1339, 1346 (4th Cir. 1976) (court agreed that discount prices, if actually extended to consumers, would 
have pro-competitive effects, but dismissed argument as speculative), vacated, 547 F.2d 247 (4th Cir. 
1977). 
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pany.148 Second, because equitable relief demands molding the remedy to the 
individual case, the generalizations that follow only demonstrate the process of 
determining appropriate preliminary relief without giving immutable 
solutions.

Elimination of competition in a relevant market. The most significant
threat to interim competition involves horizontal mergers, in which one firm 
merges with a direct competitor. Theoretically, higher concentration in an in
dustry adversely affects competition by increasing the possibility of oligopoly 
or monopoly.149 Courts should grant some form of preliminary relief when the 
government shows it is likely to prevail in a challenge to a horizontal merger. 
If courts order no preliminary relief, unlawfully merged firms will have imme
diate access to each other’s customer lists, product specifications, pricing, 
terms, and marketing strategies—precisely the information that members of 
illegal cartels exchange to lessen competition.150 Consequently, a horizontal 
merger will curtail competition almost immediately if the court does not grant 
some form of preliminary relief.

In such circumstances, a hold separate order is generally inadequate to pre
vent the elimination of competition in the relevant market. For example, a 
typical hold separate order may require merged companies to keep their sales 
forces entirely separate.151 When applied to a horizontal merger, however, the

148. The failing company defense recognizes that acquisition of a firm that would otherwise fail does 
not substantially lessen competition. See Citizens Publishing Co. v. United States. 394 U.S. 131. 136-37 
(1969) (approving failing company doctrine). Application of the defense requires a showing that the 
acquiring company is the only available purchaser, for if purchasers currently outside the market are 
interested, competition can be preserved. Id. at 138. If no other purchaser is available, however, a 
merger has the pro-competitive effect of preventing the probable exit of the failing target firm from the 
market. See United States v. Siemens Corp.. 621 F.2d 499, 510 (2d Cir. 1980) (acquisition possibly pro- 
competitive because rescues failing company).

149. See United States v. Falstaflf Brewing Corp., 410 U.S. 526, 551 (1973) (Marshall, J. concurring) 
(with only few sellers, chances slimmer that individual firms will follow truly independent price and 
production strategy, vigorously striving to take sales away from rivals); J. Bain. Industrial Organi
zation 27-31 (1959) (oligopolistic market structure characterized by interdependence of rivals' price 
and output policies).

The legality of a horizontal merger depends on the relevant market in which competitive interaction 
between the merged firms occurs. Id. Generally, the relevant product and geographic markets will be 
those markets distinguishable from other markets on the basis of normal commercial attitudes. Guide
lines, supra note 140, at 6882-83. See generally L. Sullivan, supra note 17, at 606 (discussing product 
and geographical market definition). The definition of the relevant market is crucial in calculating 
market shares, which in turn are the basis for determining whether a combination significantly in
creases concentration in the industry. FTC v. Great Lakes Chem. Corp., 1981-2 Trade Cas. (CCH) 
U 64,175, at 73,586-87 (N.D. 111. 1981). See id. at 73,584-86 (court rejects FTC’s narrow market defini
tion of defendant’s product market; merger not anticompetitive within context of court’s more broadly 
defined market); FTC v. Southland Corp., 471 F. Supp. 1, 4 (D.D.C. 1979) (because FTC did not meet 
burden of defining appropriate geographic market, impossible for court to determine defendants’ mar
ket share and level of market concentration).

150. Compare F.& M. Schaefer Corp. v. C. Schmidt & Sons, Inc., 597 F.2d 814, 818 (2d Cir. 1979) 
(competitor’s stock acquisition in target firm permitted access to marketing, pricing, advertising, and 
new product plans of target) and FTC v. Rhinechem Corp., 459 F. Supp. 785, 790 (N.D. Ill. 1978) (after 
purchase, acquiring firm immediately set up communications network between it and new subsidiary 
for exchange of technical and marketing data) with American Column Co. v. United States, 257 U.S. 
377, 394-95, 411-12 (1921) (members of illegal combination exchanged production, pricing and sales 
information to restrain competition).

151. See FTC v. Southland Corp., 471 F. Supp. 1, 4-5 (D.D.C. 1979) (hold separate order requires 
maintenance of separate pricing, customer lists, servicing and distribution); FTC v. Exxon Corp.. 1979- 
2 Trade Cas. (CCH) 1) 62,972, at 79,538-39 (D.D.C. 1979) (hold separate order requires maintenance of 
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employees of a held separate target’s sales force are likely to realize that their 
future salaries or employment may depend on the success of the parent. 
Therefore, even if the sales force continues to sell a separately branded prod
uct, it will tend to compete less vigorously against the parent’s products, per
haps by emphasizing its design advantages over the brands of every competitor 
but the parent.* 152 Thus, if a court later finds an antitrust violation and orders 
divestiture, the operating company already may have lost market share while 
the divesting parent gained. The parent’s increased market share and conse
quent profits conceivably could more than offset the capital loss and litigation 
costs, making it profitable to violate the antitrust laws.153

separate sales force); United States v. United Technologies Corp.. 466 F. Supp. 196, 205 (N.D.N.Y. 
1979) (same).

152. See supra note 135 (noting subsidiary’s tendency not to compete vigorously against parent).
153. Cf. United States v. Papercraft Corp., 1975-1 Trade Cas. (CCH) H 60,314, at 66,259 (W.D. Pa. 

1975) (unlawful acquisition contributed almost $11 million to parent’s profits before final divestiture).
154. See FTC v. Dean Foods Co., 384 U.S. 597, 601 (1966) (acquiring firm sought target's customer 

lists).
155. See Farm Journal, Inc., 53 F.T.C. 26, 29-30 (1956) (magazine publisher acquired rival publica

tion to gain access to list of subscribers).
156. See FTC v. Dean Foods Co., 384 U.S. 597, 601 (1966) (acquiring firm bought competitor with 

intent to gain access to customer lists and put acquired company out of business); Farm Journal, Inc., 
53 F.T.C. 26, 32 (1956) (magazine publisher acquired rival periodical and its subscription lists, then 
terminated rival’s publication).

157. Weyerhaeuser, 665 F.2d at 1085-86 & nn.32-33 (hold separate order risks transfer of confidential 
information, fruits of research and development).

158. Although this section focuses on interim competitive harm, horizontal mergers also present in
adequacy of eventual relief concerns. For example, once an acquiring firm has access to trade secrets, a 
final divestiture order will be inadequate to restore the status quo. See Farm Journal, Inc., 53 F.T.C. 
26, 50 (1956) (once acquiring firm obtained rival’s subscription list, restoration of status quo impossible 
because “all the juice would have been extracted from the fruit”).

159. See, eg., United States v. Marine Bancorporation, 418 U.S. 602, 605, 620 (1974) (potential en
trant theory asserted when banks did not compete directly, but combination would allegedly create 
statewide oligopoly); FTC v. Proctor & Gamble Co., 386 U.S. 568, 572-73 (1967) (potential entrant 

Drastic preliminary relief would also appear necessary when either merging 
firm possesses significant confidential information or secret technology.154 For 
example, an acquiring firm may seek a target for the sole purpose of obtaining 
confidential information.155 Once it is obtained, the acquiring firm may have 
no interest in preserving its new purchase as a going business, and competition 
will thereby be diminished.156 Because a hold separate order risks an exchange 
of confidential information, only a full stop preliminary injunction will ade
quately preserve interim competition.157

Thus, assuming no special mitigating circumstances, only a full stop prelimi
nary injunction adequately checks interim competitive harm when a horizontal 
merger appears likely to decrease competition in the relevant market. Deter
mining the adequacy of eventual relief is therefore unnecessary because in
terim competitive harm alone provides a sufficient basis for specifying a 
remedy.158

Elimination of a potential entrant. Mergers challenged only on poten
tial entrant grounds generally do not require full stop preliminary relief to 
preserve the status quo while the case is pending. The government makes po
tential entrant arguments when firms that do not directly compete in any line 
of commerce or geographic market attempt to merge.159 The government has 
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argued that the potential entrant theory applies to both actual potential en
trants and perceived potential entrants.

As applied to actual potential entrants, the theory presumes that if the 
merger is dissolved, the aquiring firm would enter the market in a more com
petitive way—de novo or by a toe-hold acquisition.160 To prevail on this the
ory, the government must show that but for the acquisition, there is a 
“reasonable probability” that the acquiring company independently would 
have entered the market in the near future by internal expansion or by merger 
with a smaller firm already in the industry.161 This argument does not justify 
preliminary relief, however, because no threat exists to interim competition. A 
litigant is not likely to enter the market independently while still waiting to 
hear whether its pending merger is lawful. Therefore, because there is no 
harm to alleviate in this situation, there is no reason to enjoin the merger.162

theory asserted when target’s product would expand acquiring firm’s broad household products line); 
BOC Int’l, Ltd. v. FTC, 557 F.2d 24, 25 (2d Cir. 1977) (potential entrant theory asserted when firms 
sold same product, but had never competed in U.S. market).

160. See United States v. Marine Bancorporation, 418 U.S. 602, 633, 638 (1974) (actual potential 
entrant argument rejected when government failed to prove independent entry or entry through acqui
sition of smaller target feasible); FTC v. Exxon Corp., 636 F.2d 1336, 1338 (D.C. Cir. 1980) (govern
ment asserted actual potential entrant theory when firm allegedly preparing to enter market 
independently or through acquisition of smaller firm).

161. See BOC Int’l, Ltd. v. FTC, 557 F.2d 24, 29 (2d Cir. 1977) (accepting reasonable probability 
test, but setting aside FTC finding of violation based on probability of eventual entry rather than entry 
in near future).

162. Certainly, ordering an entrant to remain apotential entrant is unrealistic. Rather, courts should 
be concerned simply that the firm be free during the years of litigation to enter through internal expan
sion or by merger through a smaller “toe-hold” acquisition. The likelihood of such an entry is slight, 
but the possibility should nevertheless be kept open.

Although the court could proscribe private restraints such as no-compete clauses among defendants, 
such a prohibition is inappropriate. First, if the merger agreement already included such a provision, 
the court’s order could effectively enjoin the merger. Assuming the agreement either has no separation 
clause, or that it has an escape clause specifically to deal with adverse antitrust contingencies, the court- 
imposed change of the deal might necessitate renegotiating or perhaps abandoning the transaction.

Second, imposing a hold separate order initially to avert the asserted evil of an anticompetitive 
merger that does not yet exist is unwarranted because the creation of such a merger would present 
another opportunity to deal directly with the problem. An acquiring firm that later sought to enter 
through internal expansion or via a toe-hold acquisition would then have a horizontal as well as the 
original conglomerate merger to defend. If the second expansion appears more profitable than the first, 
the parent could choose to divest the first target. If not, the government’s case would be easier against 
the horizontal merger than it would have been against the conglomerate one, and at that point, the 
court could grant the appropriate relief.

163. See United States v. FalstaflT Brewing Corp., 410 U.S. 526, 532-33 (1973) (perceived potential 
entrant theory focuses on whether acquiring company’s position on edge of market exerts beneficial 
influence on competition); BOC Int’l, Ltd. v. FTC, 557 F.2d 24, 26 (2d Cir. 1977) (same). Because 
proof that an acquiring firm independently would have entered the market is rarely available, the 
potential entrant theory is more usefully applied to perceived potential entrants. United States v. 
Marine Bancorporation, 418 U.S. 602, 624 (1974).

As applied to perceived potential entrants, the theory presumes that the 
merger diminishes competition because it removes from the periphery of the 
market a firm that the industry perceived as a potential entrant, thereby elimi
nating the restraining force that kept market leaders acting competitively.163 
Courts prevent perceived potential entrants from acquiring for reasons that are 
analogous to the purposes behind enjoining many horizontal mergers. To pre
vail on a potential entrant theory, therefore, the government must demonstrate 
that the target industry is highly concentrated; that the acquiring firm has the 
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characteristics, capabilities and economic incentive to enter the target market; 
and that the outsider’s presence on the periphery of the market prior to the 
merger was a restraining force against noncompetitive activity.164

164. United States v. Marine Bancorporation, 418 U.S. at 624.
165. See FTC v. Proctor & Gamble Co., 386 U.S. at 579 (1967) (acquiring firm may be able to use 

volume discounts to advantage of acquiring firm in advertising acquired firm’s product).
166. See id. at 579 (same). If, for example, an acquiring firm pays a lower rate for adverising be

cause it buys in bulk, an acquired product may gain consumer allegiance with little or no marginal cost, 
an advantage unavailable to its smaller competitors. See id. at 579.

167. FTC v. PepsiCo, 477 F.2d 24, 30 (2d Cir. 1973) (hold separate order required preservation of 
acquired company’s trademarks and trade names); United States v. Acorn Eng’g Co., 1981-2 Trade 
Cas. (CCH) U 64,197, at 73,713-14 (N.D. Cal. 1981) (hold separate order required acquiring firm to 
continue to use existing trade names in sales of acquired firm’s products).

168. See FTC v. Proctor & Gamble Co., 386 U.S. at 575 (financially powerful firm may underprice 
newly acquired product to drive out competition, subsidizing losses with revenue from other products).

169. Cf. Note, Preliminary Relief supra note 41, at 395-96 (section 7 focuses on competitive impact, 

It is also inappropriate for courts to order preliminary relief when the gov
ernment challenges a merger involving a perceived potential entrant. Any 
court-ordered remedy is incapable of directing industry perceptions that affect 
competition. An injunction cannot command the firm to enter the market or 
give the impression that it is a potential entrant. Furthermore, interim compet
itive harm is unlikely. Indeed, competition may actually increase during litiga
tion because regardless of the eventual outcome, competitors can be expected 
to refrain from using market power to increase prices during the pendency of 
the case. For example, if competitors believe the court will uphold the merger 
as lawful, they should compete even more vigorously to defend premerger 
market shares against any gains by the rival. Competitors also should not raise 
prices if they believe the court will dissolve the merger because higher prices 
may encourage the acquiring firm, which has already demonstrated interest in 
the industry, to enter the target market independently.

Entrenchment of an already strong competitor. Entrenchment occurs
when a “deep pocket” firm acquires a firm that already enjoys a predominant 
market position.165 Entrenchment harms competition because the “deep pock
et” firm may devote its vast resources to creating financial advantages or econ
omies of scale for the target company. In a frequently cited example, 
entrenchment enables a firm to advertise166 or identify its product with the 
parent’s product, thereby creating consumer allegiance, or reduce prices drasti
cally so that competition decreases. As the merged firm gains market power, it 
can act anticompetitively with increasing freedom.

A hold separate order usually can alleviate the possibility of harm posed by 
entrenchment. A hold separate order could prevent an acquired firm from 
increasing advertising while the case is pending, thereby eliminating one ad
vantage gained by merger. A hold separate order also may protect against 
entrenchment by providing that the merged firms continue to market under 
previously existing trade names.167 Similarly, if the court is concerned that an 
acquiring firm can afford to bear temporary losses while it cuts the acquired 
firm’s prices to drive out competitors,168 a hold separate order could prohibit 
price cuts unrelated to changes in costs or market conditions.169 Because hold 
separate orders provide sufficient protection from the harm of entrenchment, it 
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is unnecessary to halt the merger completely by issuing a full stop preliminary 
injunction.

Reciprocal dealing. Mergers resulting in vertical integration between
merging firms or offering opportunities for reciprocal dealing may also lessen 
competition. Anticompetitive reciprocal dealing occurs, for example, when an 
oligopolist supermarket chain merging with an onion producer pressures a 
third party, such as a soup company that buys onions, to increase its purchases 
from the onion division in exchange for the supermarket division’s increased 
purchases or preferential shelving of the soup company’s products.170 Such re
ciprocal dealing between the supermarket division and the soup company 
harms competition if it forecloses competing onion manufacturers from selling 
to the soup company, but a full stop preliminary injunction is unnecessary to 
prevent this type of interim competitive harm. A hold separate order simply 
may prohibit reciprocal dealing,171 or may impose a “Chinese wall” between 
the two firms, preventing the supermarket division from discovering the onion 
producer’s customers.

not independence of corporate identity; therefore mergers can be permitted to proceed when carefully 
tailored injunction sufficient to protect interim competition).

170. See FTC v. Consolidated Foods Corp., 380 U.S. 592, 593, 600-01 (1965) (merger held unlawful 
because of possibility of reciprocal dealing in oligopolistic industry; food processor with wholesale and 
retail food stores acquired manufacturer of dehydrated onions and garlic).

171. See United States v. International Tel. & Tel. Corp., 1969 Trade Cas. (CCH) j| 72,943, at 87,659 
(D. Conn. 1969) (hold separate order provided that acquiring firm refrain from engaging in any recip
rocal dealing on behalf of target); United States v. Northwest Indus., Inc., 301 F. Supp. 1066, 1098 
(N.D. Ill. 1969) (hold separate order enjoined reciprocal dealing).

172. Vertical mergers occur when one firm merges with either its supplier or customer. Usually firms 
merge vertically to reduce costs, guarantee a market for sales if demand for their product declines, or 
ensure a source of supply if suppliers cut supply or raise prices. See generally F. Scherer, Industrial 
Market Structure and Economic Performance 69-70 (1971).

173. See Brown Shoe Co. v. United States, 370 U.S. 294, 323-24 (1962) (primary vice of vertical 
merger is that combination may deprive rivals of fair opportunity to compete for at least some of 
customer’s business). Foreclosure is accomplished principally through preferential pricing and alloca
tion. See generally Guidelines, supra note 140, at 6885-87 (discussing anticompetitive consequences of 
vertical mergers).

174. See Weyerhaeuser, 665 F.2d at 1088 (hold separate order required supplier firm to maintain pre
merger level of production and not give acquiring firm any preference in allocation).

Foreclosure as a result of vertical integration. The temptation to issue a
full stop order when the government challenges a vertical merger172 should 
similarly be resisted. Vertical mergers, like reciprocal dealing, harm competi
tion because the merged firms can give preferential pricing or product alloca
tion to one another, thereby placing competitors at a disadvantage.173 Once 
again, however, a full stop preliminary injunction is unnecessary. Vertical in
tegration does not pose an immediate threat to competition because the only 
danger is decreased availability of markets or supplies to competitors. A hold 
separate order can eliminate this danger by prohibiting, for example, a raw 
materials supplier acquiring an end product manufacturer from offering pref
erential prices or terms or increasing its premerger sales to the 
manufacturer.174
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Incipient trends toward increased concentration or integration. The fear
of incipient trends presumes that when some firms merge, their competitors 
will follow their example. When one firm in an industry vertically integrates, 
both established competitors and potential new entrants may decide that to 
compete effectively they also must integrate.175 Similarly, when direct competi
tors become larger via merger, rivals and potential entrants may perceive a 
need to enter the market on a large, perhaps prohibitively large, scale.176 The 
Clayton Act aims to arrest such anticompetitive effects in their incipiency.177 
Courts have interpreted incipiency to include not only incipient trends, but 
also “incipient incipiency.”178

175. See Guidelines, supra note 140, at 6886 (if industry trend toward vertical integration left un
challenged, non-integrated firms competitively disadvantaged and barriers to new entry raised).

176. Id. at 6888 (discussing potential entrant theory).
177. See United States v. Du Pont & Co., 353 U.S. 586, 597-98 (1957) (incipiency denotes any time 

when acquisition threatens to ripen into prohibited effect); Clayton Act § 7, 15 U.S.C. § 18 (1976) (com
binations unlawful when effect may be substantially to lessen competition, or to tend to create a 
monopoly).

178. See L. Sullivan, supra note 17, at 664 (government fears not only trend toward concentration 
or integration, but trend toward incipient trend).

179. See FTC v. Exxon Corp., 636 F.2d 1336, 1343 (D.C. Cir. 1980) (preliminary injunction before 
trial on merits extraordinary and drastic remedy).

180. Having examined the question of interim competitve harm (and presumably having found 
none), the court may reevaluate the merger in light of the other possible harms. This note merely 
suggests that incipiency alone does not warrant preliminary relief.

181. See supra note 5 (discussing effectiveness of preliminary injunctions in halting mergers).

Preliminary relief is unnecessary when the anticompetitive harm a merger 
poses is incipiency because the relevant time period is only the interim during 
which litigation is pending. It is highly unlikely that other firms will follow the 
lead of the merging firms and themselves agree to a similar vertical or horizon
tal merger before they know whether the courts will order their competitor to 
divest. Harms based on incipiency, like harms based on perceptions about 
potential entrants, are so speculative that extraordinary and drastic relief79 
without consideration of the merits is inappropriate.180

Summary. Although full stop preliminary injunctions are the govern
ment’s most effective tool to halt mergers and to prevent their threatened an- 
ticompetitve effects,181 they are also the most drastic remedy courts can impose 
upon defendants. Therefore, courts generally should reserve their use for the 
following three situations: (1) horizontal mergers that immediately threaten to 
decrease the competition that formerly existed between the merging firms; 
(2) mergers between firms with significant confidential information or trade 
secrets; and (3) the few anticompetitive acquisitions in which eventual relief 
would be virtually impossible. Because hold separate orders are flexible, 
courts can tailor them to prevent the interim competitive harms inherent in 
most challenged vertical and conglomerate mergers. A merger presenting only 
potential entrant or incipiency problems, however, generally requires no pre
liminary relief. Even a hold separate order would appear to be excessive be
cause the remedy would not address actual harm and the litigation itself will 
tend to preserve the status quo.
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3. The Equities and the Choice of Relief

Identification of the competitive evils created by a given merger generally is 
sufficient to suggest an appropriate remedy,182 but courts should nevertheless 
consider mitigating or aggravating circumstances. These circumstances may 
indicate that the remedy initially selected has practical effects quite contrary to 
the desired results.

182. Courts have held mergers unlawful based only on the theories discussed in the Department of 
Justice Merger Guidelines. See supra notes 140-45 and accompanying text (identifying theories). If 
substantive merger law were to encompass any new theories in the future, the same preliminary relief 
analysis certainly would apply to the new theory if the asserted evil might cause interim competitive 
harm. Cf. United States v. Marine Bancorporation, 418 U.S. 602, 623 (1974) (rejecting as speculative 
government suggestion that competitive effect be considered as statewide linkage of oligopolies).

183. See supra notes 149-158 and accompanying text (discussing need for preliminary injunction in 
horizontal merger cases).

184. This may explain the court’s holding in Weyerhaeuser. The merger was consummated after the 
district court denied the FTC’s preliminary injunction request. Weyerhaeuser, 665 F.2d at 1076. See 
FTC v. PepsiCo, 447 F.2d 24, 30 (2d Cir. 1973) (good faith posture of acquiring party mitigated in favor 
of hold separate order rather than full stop preliminary injunction).

185. See United States v. Acorn Eng’g Co., 1981-2 Trade Cas. (CCH) H 64,197, at 73,713 (N.D. Cal. 
1981) (government challenges merger two years after acquisition; court issues hold separate order).

186. Jd.
187. See id. at 73,712 (post acquisition price increases disproportionate to cost increases).
188. See supra notes 159-64 and accompanying text (arguing potential entrant situation threatens no 

interim competitive harm).
189. The potential entrant theory presupposes that the potential entrant acquires one of the leading 

firms in an already concentrated market. See Guidelines, supra note 140, at 6687-88 (discussing poten
tial entrant theory).

Although courts generally should issue full stop preliminary relief when the 
government challenges a horizontal merger,183 the litigation posture of the par
ties is an equitable consideration that may make such drastic relief inappropri
ate.184 When the government challenges a merger long after consummation,185 
the concept of laches suggests that imposing the most drastic form of relief 
would be unfair. The grace period before a challenge implies that the inter
mingling of the assets is permissible. To require the return to premerger status 
quo or the unscrambling of assets during litigation seems extraordinary, con
sidering the possibility of yet another realignment of assets if the defendant 
should prevail. In United States v. Acorn Engineering Co. ,186 the Justice De
partment apparently agreed with this view. It challenged a merger two years 
after the acquisition and, although some postmerger pricing changes strongly 
indicated that interim competitive harm had already begun,187 it sought only a 
hold separate order.

Equitable considerations also may influence the court’s choice of remedy 
when a merger threatens to eliminate potential entrants. Although preliminary 
relief generally is not required to prevent this type of interim competitive 
harm,188 the proposed actions of the parties may indicate that a hold separate 
order is necessary. For example, if a leading bandage company is contemplat
ing a merger with a leading cellophane tape company,189 the merger probably 
poses no danger of interim competitive harm or inadequate eventual relief. If 
evidence indicates, however, that the bandage company intends to lower costs 
by closing the cellophane tape plant and producing all of the adhesive prod
ucts in its current facilities, courts may grant a hold separate order that specifi
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cally prevents closing the cellophane tape facilities during the pendency of the 
suit.190 Alternatively, the courts could impose the risk of the merger’s illegality 
on the defendants by requiring that if, after a trial on the merits, the court 
declares the merger illegal, the defendants will sell the cellophane tape com
pany with a functioning plant, even if the acquiring firm must sell the plant it 
formerly used for bandage production.191

190. See United States v. Acorn Eng’g Co., 1981-2 Trade Cas. (CCH) f 64,197, at 73,713 (hold sepa
rate order requires Acorn to keep target facilities operating and in good repair).

191. If, however, the bandage market is also concentrated and has high entry barriers, the risk of 
decreased competition in that industry may preclude this alternative. An established firm probably 
would not leave the market, but would instead procure another facility or utilize excess capacity else
where. The court can assess these probabilities and require assurances before issuing the least drastic 
remedy that will avoid the harms.

192. See Weyerhaeuser, 665 F.2d at 1089 & n.46 (hold separate order acceptable when district court
has means to check any blatant attempts to circumvent order); FTC v. Lancaster Colony Corp., 434 F. 
Supp. 1088, 1097 (S.D.N.Y. 1977) (hold separate order unacceptable when court constantly would have 
to supervise compliance). 'i

193. Enforcement of the Clayton Act is designed to protect the public interest from the harms that 
may occur when competition is lessened. See 15 U.S.C. § 18 (1976) (prohibiting acquisitions when 
effect may be to lessen competition substantially, or to tend to create monopoly). On the other hand, 
the enforcement procedures, coupled with notions of due process, imply that courts should not deprive 
defendants of the opportunity to have a tribunal determine whether their transactions may be anticom
petitive. A remedy that is unenforceable either because of administrative difficulty or prohibitive cost 
might fail to protect against anticompetitive effects.

194. See Metzger & Friedlander, The Preliminary Injunction: Injury Without Remedy?, 29 Bus. Law. 
913, 913 (1974) (some courts’ improvident use of preliminary injunction denies defendant's right to 
conduct own affairs, often without hope of recovery for losses sustained); cf. Comment, The Goal of the 
New Premerger Notification Requirements: Preliminary Relief Against Anticompetitive Mergers, 1979 
Duke L.J. 249, 251 (1979) (courts traditionally cautious with drastic remedy) (citing 11 C. Wright & 
A. Miller, Federal Practice and Procedure § 2948, at 428-29 (1973)).

195. See supra note 148 and accompanying text (discussing failing company defense).
196. See Weyerhaeuser, 665 F.2d at 1088 (target interested in disposing of West Coast facilities so it 

could concentrate management efforts on expanding and improving local production).

Another important consideration is the court’s ability to administer a pro
posed remedy. A hold separate order that requires substantial judicial moni
toring of the parties’ compliance is administratively impracticable and perhaps 
impossible.192 The decision to grant a hold separate order and the scope of the 
provisions of the order may therefore depend on whether observable market 
behavior or simple periodic reporting provides a sufficient means for the court 
to monitor compliance. A remedy that is unenforceable, as a practical matter, 
because of its complexity or its prohibitive cost fails to protect the public inter
est.193 Similarly, a remedy that intrudes into confidential business decisions 
and subjects the defendants’ everyday business operations to the court’s scru
tiny can cause irreparable harm to merging firms and to competition by con
straining the firms’ ability to conduct their own affairs.194

Other considerations also may suggest that a court’s initial choice of remedy 
is counterproductive. For instance, a target that is faltering financially may not 
be sufficiently weak to prevail on a failing company defense195 to defeat the 
government’s showing of likelihood of success on the merits. If the court or
ders a hold separate order that forbids the acquiring firm from managing the 
target, the remedy might prevent the firms from alleviating the debilitating 
conditions that caused the financial difficulties.196 In addition, the hold sepa
rate order may preclude any pro-competitive effects of the merger, such as 
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more aggressive management of the target firm.197

197. See FTC v. PepsiCo, 477 F.2d 24, 29, 30 (2d Cir. 1973) (viability of financially insecure target as 
competitor not assured by perpetuation of present management); United States v. G. Heileman Brew
ing Co., 345 F. Supp. 117, 122-24 (E.D. Mich. 1972) (under current management, target’s beer sales 
declining significantly).

198. Compare FTC v. Exxon Corp., 636 F.2d 1336, 1346 (D.C. Cir. 1980) (undisputed that Exxon 
has little interest in preserving subsidiary’s ability to compete in market with Exxon if divestiture or
dered) with FTC v. Great Lakes Chem. Co., 1981-2 Trade Cas. (CCH) 64,175, at 73,595 (N.D. Ill. 
1981) (if acquisition permitted and divestiture ultimately ordered, competition would be improved be
cause failing target’s operation would be more viable than at present).

199. See note 81 (hold separate orders granted with party consent). Only reasonable consent proba
bly should be considered, however, so that defendants are not forced into a hobson’s choice. For exam
ple, consent would probably be reasonable if the target's primary business poses no anticompetitive 
threat and the defendants consent to hold separate and, if unsuccessful at trial, to quickly spin off a 
smaller division whose relevant market overlaps that of the acquiring firm. Cf. Canada Cement 
Lafarge Ltd., 3 Trade Reg. Rep. (CCH) H 21,926 (June 21, 1982) (prior to consenting, challenged 
acquiring firm sought unusual advisory opinion regarding acceptability of prospective purchases for 
plant that FTC consent order would require acquiring firm to divest).

200. See FTC v. National Tea Co., 603 F.2d 694, 697-98 (8th Cir. 1979) (National agreed that if 
divestiture finally ordered, it would divest within six months and not assert difficulty of divestiture as 
defense).

A court that recognizes the counterproductive nature of a hold separate or
der and finds insufficient interim competitive harm to issue a full stop prelimi
nary injunction may nevertheless provide some protection against the merger’s 
anticompetitive effects. Before ordering any relief, however, a court should 
undertake the following analysis. First, as in all cases, the court should deter
mine whether the government has shown likelihood of success, and then con
sider the probability of interim competitive harm or inadequate eventual relief. 
If it finds no probability of harm, the court should deny relief.

Second, despite a showing of likelihood of success, the court may deny relief 
if it finds that the denial of an injunction is unlikely to harm the public in the 
short run. For example, the court may choose to deny relief if it finds that an 
acquiring firm has no incentive to deplete a target, but rather desires to main
tain or strengthen it.198 In its denial of relief, however, the court may put the 
defendants on official notice that by arguing for no relief they are conceding 
their ability to unscramble the assets of the merged firms if the government 
ultimately prevails.

Finally, in fashioning relief, the court may ask for input from the defend
ants. For example, even if the facts of a case do not warrant a nonconsensual 
full stop preliminary injunction, the court may grant one with the parties’ con
sent.199 Alternatively, if the court grants a hold separate order that the defend
ant requests in order to avoid a harsher remedy, the defendant subsequently 
should be estopped from arguing on appeal that relief is unnecessary.200

If the case does not fall into these categories, the court must disregard the 
counterproductive effect preliminary relief has on the defendant and consider 
instead whether it can draft an order that protects the public from harm the 
transaction is likely to cause before final adjudication. For the same reasons 
that firms must bear the risk of unprofitable divestiture, the acquiring firm 
must bear the risk that preliminary relief may postpone its ability to make 
changes in the target. The firm presumably made a conscious decision to as
sume this risk when it decided to expand by merger with a leading firm rather 



1366 The Georgetown Law Journal [Vol. 70:1337

than through internal expansion or merger with a smaller firm.201 Because 
even a hold separate order’s postponement of eventual freedom to merge com
pletely may be expensive, however, expanding firms may have greater incen
tives to expand cautiously, without relying on the sympathy of the courts to 
mitigate their losses.

201. See supra note 120 and accompanying text (conscious cost-risk-benefit analysis undertaken 
before taking actions with potential antitrust implications).

202. See Much, supra note 120, at 93 (expansion through merger preferable on risk-adjusted basis); 
Note, Preliminary Relief, supra note 41, at 397 (acquisition may be attractive because less risky than 
creating business from ground up, without working organization and established customer relations).

203. See FTC v. Food Town Stores, Inc., 539 F.2d 1339, 1345 (4th Cir. 1976) (merger agreement 
permits cancellation if preliminary injunction entered), vacated, 547 F.2d 247 (4th Cir. 1977); FTC v. 
Great Lakes Chem Corp., 1981-2 Trade Cas. (CCH) 64,175, at 73,583 (N.D. Ill. 1981) (testimony that 
acquiring firm would exercise right to cancel if preliminary injunction ordered); Carrier Corp. v. 
United Technologies Corp., 1978-2 Trade Cas. (CCH) ([ 62,393, at 76,377 (N.D.N.Y.) (issuance of pre
liminary injunction likely to terminate tender offer), affd, 1978-2 Trade Cas. (CCH) (| 62,405 (2d Cir. 
1978); FTC v. Rhinechem Corp., 459 F. Supp. 785, 790 (N.D. Ill. 1978) (intent to cancel if preliminary 
injunction granted).

204. See FTC v. Exxon Corp., 636 F.2d 1336, 1339 & n.10 (D.C. Cir. 1980) (Exxon found acquisition 
much less attractive after hold separate order and did not move to purchase tendered shares; target sued 
to enjoin withdrawal because Exxon had assured target it would not withdraw from transaction).

205. See Hershey, Merger-Notice Law Said to Work Well, N.Y. Times, Nov. 9, 1981, at D-5, col. 2 
(horizontal mergers may have declined partly because of continued evolution of established guidelines) 
(quoting FTC Commissioner David A. Clanton).

206. See Reich, The Antitrust Industry, 68 Geo. L.J. 1053, 1068 (1980) (estimating cost of antitrust 
counselling and litigation at $2.5 billion in 1979).

IV. Conclusion

Once it is clearly understood that a court cannot grant a hold separate order 
unless the government is likely to succeed on the merits, a prudent firm con
templating a merger will include in its cost-benefit analysis the risk of litigation 
and the possibility of unprofitable divestiture.202 The parties in a friendly 
merger may begin to negotiate transactions that pinpoint the degree of court- 
ordered relief that would trigger abandonment of the merger.203 Under this 
scheme, a firm may prefer a full stop injunction to a hold separate order be
cause a complete halt of the merger may avoid the cost of protracted litigation 
and the possibility of expenses resulting from a hold separate order restricting 
the management of the firm’s assets.204 Alternatively, merging firms volunta
rily may propose a hold separate order that is specifically designed to protect 
the public from the perceived evils of the challenged portion of the merger.

Although courts should have discretion to mold the remedy they grant to 
address the asserted dangers of a merger, preliminary relief problems initially 
arise because merger law lacks precise standards that define acceptable behav
ior. Congress or the courts, therefore, should set precise standards or per se 
rules that define which mergers are not in the public interest so that the busi
ness, financial, and legal communities will know the limits of acceptable be
havior. Firms would then rarely attempt clearly unlawful mergers, and the 
nation could move in the direction of an an almost self-policing merger law.205 
The national economy could devote far fewer resources206 to the hasty process 
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of preliminary examination that presently determines the outcome of major 
business transactions without ever reaching the merits.

Chrisline Boersma McKenna





CASE COMMENT

To Order Words of the Sea: The Rule of 
Complete Diversity and Joinder of Admiralty 
and Diversity Claims

Powell v. Offshore Navigation, Inc., 644 F.2d 1063 (5th Cir.), cert, denied, 102 
S. Ct. 521 (1981)

Oh! Blessed rage for order, pale Ramon,
The maker’s rage to order words of the sea,
Words of the fragrant portals, dimly-starred,
And of ourselves and of our origins,
In ghostlier demarcations, keener sounds.

Wallace Stevens, The Idea of Order at Key West'

A Landlubber’s Guide to Maritime Jurisdiction

A plaintiff suing on a maritime claim2 usually has a choice of forum. The 
key to his choice is 28 U.S.C. § 1333, which provides the basic framework for 
different courts’ jurisdiction over maritime claims:

The district courts shall have original jurisdiction, exclusive of the 
courts of the States, of:
(1) Any civil case of admiralty or maritime jurisdiction, saving to 
suitors in all other cases all other remedies to which they are other
wise entitled.3

I W. Stevens, Collected Poems 128, 130 (1954). At the time of the Powell decision, Powell v. 
Offshore Navigation, Inc., 644 F.2d 1063 (5th Cir.) (decided May 11, 1981), cert, denied, 102 S. Ct. 521 
(1981), Key West was in the Fifth Circuit. 28 U.S.C. § 41 (1976) (amended 1980). On October I. 1981. 
Florida became part of the Eleventh Circuit. Fifth Circuit Court of Appeals Reorganization Act of 
1980, Pub. L. No. 96-452, §§ 2, 12, 94 Stat. 1994, 1994, 1996, (amending 28 U.S.C. § 41).

2. This comment uses “maritime claim” to denote a claim that a plaintiff could bring in federal court 
under 28 U.S.C. § 1333 (1976) (statute granting federal admiralty jurisdiction). It uses "admiralty 
claim” to denote a maritime claim actually brought in admiralty. The distinction between the two 
terms arises because many claims cognizable in admiralty can be brought in non-admiralty courts See 
infra notes 4-16 and accompanying text (describing jurisdictional scheme). Thus, every admiralty 
claim is a maritime claim, but not every maritime claim is an admiralty claim. A comprehensive 
enumeration of those claims that are “maritime” is beyond the scope of this note and would be largely 
futile anyway. The precise range of admiralty jurisdiction has never been clear and probably never will 
be. The law changes frequently, and the courts have never ruled definitively whether various border
line cases fall within or without the jurisdiction. Unfortunately, some claims that logically should be 
cognizable in admiralty are not, owing to the persistence of certain capricious, antique doctrines whose 
demise does not appear imminent. For a list of claims within admiralty jurisdiction, claims without, 
and claims whose status is uncertain, see G. Gilmore & C. Black, The Law of Admiralty 22-29 (2d 
ed. 1975).

The Supreme Court’s most recent case on admiralty jurisdiction declared that claims, to be within the 
jurisdiction, had to have a “sufficient nexus to traditional maritime activity,” but not a substantial 
relationship with commercial maritime activity. Foremost Ins. Co. v. Richardson, 102 S. Ct. 2654. 2658 
(1982). The phrase, "traditional maritime activity,” will doubtless prove a fruitful source of litigation to 
further discover its meaning.

3. 28 U.S.C. § 1333 (1976). The provision originated in section 9 of the Judiciary Act of 1789, with

1369
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The conventional gloss upon the act’s language is fourfold. First, a plaintiff 
can bring certain statutory claims* 4 only in a federal district court exercising 
jurisdiction under section 1333, that is, in admiralty.5 Second, a plaintiff whose 
cause of action gives rise to a maritime lien can bring a suit in rem to enforce 
the lien only in admiralty.6 Third, a federal court sitting in admiralty may lack 
power to grant certain kinds of equitable relief, so that a plaintiff seeking such 
relief for a maritime cause of action may have to resort to a non-admiralty 
court.7 Fourth, a plaintiff may bring any other maritime claim in an in per
sonam suit either in admiralty or, under the saving-to-suitors clause,8 in a non
admiralty court.9 A non-admiralty court can be a state court10 or, if the claim 
fulfills the requirements of a federal jurisdictional statute other than section 
1333, a federal district court.11 The non-admiralty federal jurisdictional stat
utes most likely to encompass a maritime claim are 28 U.S.C. § 1332, the di
versity jurisdiction statute,12 and 28 U.S.C. § 1331, the federal question 
jurisdiction statute.13 The diversity statute encompasses claims arising under 
the general maritime law or state law and having the requisite diversity and

the language: “the district courts . . . shall. . . have exclusive original cognizance of all civil causes of 
admiralty and maritime jurisdiction . . . saving to suitors, in all cases, the right of a common law 
remedy, where the common law is competent to give it. . . .” The Judiciary Act of 1789, ch. 20, § 9, 1 
Stat. 73. 76-77. Revisions in the 1948 Judiciary Code changed the above wording of the saving-to- 
suitors clause to make the language simpler and more expressive of the original intent of Congress. 
They succeeded only in confusing everyone. See G. Gilmore & C. Black, supra note 2, at 39-40 
(describing confusion and subsequent construction by Supreme Court).

4. The following statutes provide for suits cognizable exclusively in admiralty: Suits in Admiralty 
Act, 46 U.S.C. §§ 741-752 (1976), Death on the High Seas Act, 46 U.S.C. §§ 761-768 (1976), Public 
Vessels Act, 46 U.S.C. §§ 781-790 (1976), Ship Mortgage Act. 46 U.S.C. §§ 911-961 (1976). In addition, 
petitions under the Limitation of Shipowner’s Liability Act, 46 U.S.C. §§ 181-196 (1976) (petitions 
authorized under § 185), are filed in admiralty. Norwich Co. v. Wright 80 U.S. (13 Wall.) 104, 123-24 
(1871).

5. As a result of the 1966 unification of admiralty and law, there is no separate admiralty docket and 
no separate set of admiralty rules. G. Gilmore & C. Black, supra note 2, at 2. The term “admiralty” 
remains a useful shorthand to describe the federal courts’ exercise of power under 28 U.S.C. § 1333 and 
its attendant procedures.

6. The Moses Taylor, 71 U.S. (4 Wall.) 411, 431 (1867); The Hine v. Trevor, 71 U.S. (4 Wall.) 555, 
571-72 (1867). See Beeks & Moss, The Exclusive Admiralty Jurisdiction, 27 Wash. L. Rev. 176, 187-92 
(1952) (discussing nature of exclusive in rem proceeding).

7. See Robertson. Admiralty Procedure and Jurisdiction After the 1966 Unification, Mich. L. Rev. 
1627, 1637-45. 1644 n.97 (1976) (summarizing admiralty’s equity powers after unification and conclud
ing they are still limited). The continued validity of this limitation on admiralty’s equity powers is 
increasingly doubtful. See G. Gilmore & C. Black, supra note 2, at 40-43 (summarizing admiralty's 
equity powers but concluding that courts gradually more willing to grant equitable remedies); Note,//« 
Assessment of the Availability of Injunctive Relief in Federal Courts Sitting in Admiralty After Pino v. 
Protection Maritime Insurance Co., 19 Colum. J. Transnat’l L 120 (1981) (discussing limitations on 
admiralty’s equity powers and describing first case in which a federal court sitting in admiralty enjoined 
maritime ton).

8. 28 U.S.C. § 1333(1) (1976).
9. G. Gilmore & C. Black, supra note 2, at 37-40; Black, Admiralty Jurisdiction: Critique and Sug

gestions, 50 Colum. L. Rev. 259, 265-67 (1950) (explaining which maritime suits must be brought 
exclusively in admiralty court and which may be brought in state or federal non-admiralty courts).

10. See Leon v. Galceran, 78 U.S. (11 Wall.) 185, 187-88 (1870) (mariners may sue for wages in 
admiralty or in state court).

11. See Philadelphia & R.R. v. Berg. 274 F. 534, 539 (3d Cir. 1921) (in action for maritime personal 
injury, federal court has jurisdiction as long as diversity requirements met).

12. 28 U.S.C. § 1332 (1976) (district courts have jurisdiction where amount in controversy exceeds 
$10,000 and action is between citizens of different states or state and a foreign country). See infra note 
44 for the text of this section.

13. The statute, as amended in 1980, reads: “The district courts shall have original jurisdiction of all 
civil actions arising under the Constitution, laws, or treaties of the United States.” 28 U.S.C. § 1331 
(Supp. IV 1980).
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jurisdictional amount.14 The federal question statute encompasses claims aris
ing under federal statutes,15 such as the Jones Act.16

A maritime plaintiff who can choose his forum will weigh several competing 
interests in making that choice. On the one hand, he may prefer the federal 
courts because of their considerable expertise in deciding maritime cases.17 
Moreover, he may want to utilize various advantageous procedures that are 
available to maritime litigants only in admiralty: the suit in rem,18 admiralty 
attachment,19 and interlocutory appeal.20 On the other hand, he may want a 
jury trial, which he has no right to in admiralty,21 but which he can obtain in 
non-admiralty courts.22

The tension between the plaintiff's desire for a jury trial and his desire for 
the federal forum is the concern underlying the issues discussed in the ensuing 
pages. A maritime plaintiff suing on an in personam, non-equitable claim has 
no reason to be any less desirous than his land-based counterpart of having a 
verdict rendered by his peers. And the preference of many litigants for jury 
trial, whether inspired by dewy-eyed idealism23 or dictated by hard-nosed 
practicality,24 is unquestioned.25 If the maritime plaintiff can invoke federal

14. 28 U.S.C. § 1332 (1976). See infra note 44 for the text of this section.
15. 28 U.S.C. § 1331 (Supp. IV 1980). See supra note 13 for the text of this section.
16. 46 U.S.C. § 688 (1976). Wherever plaintiff sues, the substantive law applied to his claim theoreti

cally will be the same. G. Gilmore & C. Black, supra note 2, at 50-51.
17. See infra note 149 (discussing expertise of federal courts in maritime matters).
18. See supra note 6 and accompanying text (maritime suit in rem unique to admiralty). Litigants 

have recently challenged the constitutionality of Fed. R. Civ. P. supplemental rule C. which details the 
procedure for suits in rem. Compare Karl Senner, Inc. v. M/V ARCADIAN VALOR, 485 F. Supp. 
287, 295 (E.D. La. 1980) (seizure of ship pursuant to supplemental rule C violates due process require
ment of fifth amendment when court has personal jurisdiction over ship’s owners and seizure effected 
without hearing) with Merchants National Bank of Mobile v. The Dredge General G. L. GILLESPIE. 
663 F.2d 1338. 1350-51 (5th Cir. 1981) (seizure and forced sale of ship in suit in rem pursuant to 
supplemental rules C and E and local rule affording prompt post-seizure hearing satisfies due process 
requirement of fifth amendment).

19. Litigants have successfully attacked the constitutionality of the procedure under Rule B of the 
Supplemental Rules for Certain Admiralty and Maritime Claims, Fed. R. Civ. P. See Grand Bahama 
Petroleum Co. v. Canadian Transp. Agencies, Ltd., 450 F. Supp. 447, 455-56, 458-60 (W D. Wash. 
1978) (although admiralty attachment constitutionally permissible means to acquire personal jurisdic
tion over non-resident defendant despite absence of minimum contacts, attachment procedure author
ized by supplemental rule B( 1) violates fifth amendment procedural due process).

20. 28 U.S.C. § 1292(a)(3) (1976).
21. Fitzgerald v. United States Lines Co., 374 U.S. 16, 20 (1963).
22. The right to a jury trial in a state forum depends on state law. See Minneapolis & St. Louis Ry. 

v. Bombolis, 241 U.S. 211 (1916) (seventh amendment guaranteeing jury trial in civil cases not applica
ble to states). In a federal court exercising federal question jurisdiction, the right depends on the nature 
of plaintifTs claims. 9 C. Wright & A. Miller. Federal Practice and Procedure § 2302, at 15-16 
(1971) (right to jury trial under seventh amendment determined by historical inquiry: would claim in 
eighteenth century have been at law or equity?).

23. Among the more celebrated panegyrics on the jury’s sturdy democratic virtues is Justice Hunt’s:
Twelve men of the average of the community, comprising men of education and men of little 
education, men of learning and men whose learning consists only in what they have them
selves seen and heard, the merchant, the mechanic, the farmer, the laborer; these sit together, 
consult, apply their separate experience of the affairs of life to the facts proven, and draw a 
unanimous conclusion. This average judgment thus given it is the great effort of the law to 
obtain. It is assumed that twelve men know more of the common affairs of life than does one 
man, that they can draw wiser and safer conclusions from admitted facts than can a single 
judge.

Sioux City & Pac. R.R. v. Stout, 84 U.S. (17 Wall.) 657, 664 (1873).
24. An empirical study of personal injury cases undertaken by the University of Chicago indicated 

that a judge and jury were almost equally likely to find liability when the defendant was a person. A 
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jurisdiction on some non-admiralty basis, he will get both his preferred 
factfinder and the expert forum. If not, he will have to choose between a jury 
trial in a state court and a bench trial in a federal court sitting in admiralty. 
Naturally, he will be dissatisfied with a jurisdictional scheme that forces him to 
make that choice.

He will not be alone in his dissatisfaction. Almost nobody likes the jurisdic
tional scheme for maritime claims.* 25 26 It is long on history and short on sense. It 
routinely spawns manifestly impractical decisions on grounds that are elusive 
and immensely learned, but otherwise silly and inconsequential.27 It is the fer
tile progenitor of obscure and vexing procedural questions,28 whose sole bene
ficiaries are the parties’ attorneys and the law reviews’ authors. To one such 
question, newly born, the Fifth Circuit was the uneasy midwife in Powell v. 
Offshore Navigation, Inc. 29

jury found liability in two percent more of the cases than a judge did when the defendant was a corpo
ration. and in eight percent more of the cases when the defendant was a city or state. Broeder, The 
University of Chicago Jury Project, 38 Neb. L. Rev. 744, 750-51 (1959). The jury awarded damages 
10% higher than the judge when the defendant was a person, 25% higher when the defendant was a 
corporation, city, or state, and 30% higher when the defendant was a railroad. Id.

25. A survey of the general public showed that 70% favored jury trial, 9% favored bench trial, and 
21% were undecided. Id. at 752.

26. See, eg., The American Law Institute, Study of the Division of Jurisdiction Between 
State and Federal Courts 225-54 (1969) (criticizing scheme and proposing new model); Black, 
Admiralty Jurisdiction: Critique and Suggestions, 50 Colum. L. Rev. 259 (1950) (criticizing scheme and 
proposing new model); Robertson, Admiralty Procedure and Jurisdiction After the 1966 Unification, 74 
Mich. L. Rev. 1627 (1976) (criticizing scheme and proposing new model).

27. Romero v. International Terminal Operating Co., 358 U.S. 354 (1959) is a fine example of admi
ralty’s ability to generate much ado about very little. Compare G. Gilmore & C. Black supra note 2, 
at 33 & n.l 18 (1st ed. 1957) (question whether maritime claimant may sue on “law side” of federal 
court on theory that maritime claims arise under laws of United States “wakes echoes in the deepest 
metaphysics of admiralty”) and Romero v. International Terminal Operating Co., 358 U.S. at 359-80 
(Frankfurter, J.) (elaborate historical and statutory analysis holding that claims under general maritime 
law do not arise under Constitution and laws of United States) with id. at 388 (Black, J., dissenting) 
(true core of controversy is “whether a few more seamen can have their suits for damages passed on by 
federal juries instead of judges”) and Gilmore & Black, supra note 2, at 469 (2d ed. 1975) f Romero 
has proved to be about as consequential as the medieval scholastic disputes on how many angels could 
dance on the head of a pin”) and Currie, The Silver Oar and All That: A Study of the Romero Case, 27 
U. Chi. L. Rev. I, 12-13 (sole reason for Romero Court’s lengthy and contentious disposition of juris
dictional question was to support authority of district judge to resolve conflict-of-laws question, which 
district judge had not even done; also, Court did not resolve practical problem of jury trial, only aspect 
of case truly important for litigants).

28. For a comprehensive discussion of these procedural questions, see Robertson, supra note 7, at 
1637-77 (discussing limitations on admiralty’s equity powers and problems of procedure and jurisdic
tion with respect to ancillary and pendent claims in admiralty).

29 644 F.2d 1063 (5th Cir.J, cert, denied, 102 S. Ct. 521 (1981).
30. Id. at 1064.

I. The Facts of Powell

Tyrone Powell brought suit in the United States District Court for the East
ern District of Louisiana. He alleged that he had suffered personal injuries 
caused by drinking contaminated water aboard the M/V DRACO, a private 
vessel hired by his employer, the United States Department of the Interior.30 
His complaint combined a suit in rem against the M/V DRACO with a suit in 
personam against five defendants: Atlas Offshore Boat Service, Inc., the owner 
of the M/V DRACO; Offshore Navigation, Inc., the charterer of the vessel; 
Texaco, Inc., the manufacturer of a coating used in the vessel’s water tanks; 
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Old Reliable Fire Insurance Co., Atlas’ insurer; and American Home Assur
ance Co., Offshore’s insurer.31 Powell alleged that four of the defendants— 
Offshore, Texaco, Old Reliable, and American Home—were diverse and in
voked jurisdiction over the claims against them under the diversity jurisdiction 
statute (section 1332). He alleged that the remaining defendant, Atlas, was not 
diverse and invoked jurisdiction over the claim against it under the admiralty 
jurisdiction statute (section 1333). The suit in rem, being an exclusive admi
ralty procedure,32 was also brought under section 1333.33 Substantively, the 
complaint alleged two causes of action under the general maritime law—the 
unseaworthiness of the vessel and the negligence of the defendants.34

31. Id. at 1065. This was Powell’s second complaint. His first was defective in several respects, and 
the court granted his motion to amend. The first complaint invoked the court’s jurisdiction under a 
venue statute, 28 U.S.C. § 1391(b), (c) (1976), and the general maritime laws, neither of which could 
confer jurisdiction. It referred to Fed. R. Civ. P. 9 (h), which was unnecessary because the claims it 
stated—a suit in rem against the M/V DRACO and a suit in personam against Atlas and Offshore, both 
of which were alleged to be non-diverse—were cognizable only under 28 U.S.C. § 1333 (the admiralty 
statute). Finally, the complaint requested a jury trial, a procedure unavailable under § 1333. Powell. 
644 F.2d at 1064-65.

32. See supra note 6 and accompanying text (maritime suit in rem available only in admiraltv).
33. Id. at 1065.
34. Id Besides adding three new defendants, the second complaint changed the allegation regarding 

Offshore’s citizenship from non-diverse to diverse. Id. at 1065.
35. Fitzgerald v. United States Lines Co., 374 U.S. 16, 20 (1963) (seventh amendment does not re

quire jury trial in admiralty); Atlantic & Gulf Stevedores. Inc. v. Ellerman Lines. Ltd.. 369 U.S. 355, 
360(1962) (maritime suit in diversity carries with it right to trial by jury). There is no right, however, to 
a bench trial in admiralty. Cf. Fitzgerald. 374 U.S. at 20 (Constitution, federal statutes, and rules of 
procedure do not forbid jury trial in admiralty).

36. Powell, 644 F.2d at 1065.
37. Id. at 1065-67.
38. Id. at 1066 (emphasis in original). See infra notes 44-65 and accompanying text for a discussion 

of the rule of complete diversity.
39. The Fifth Circuit also classified the M/V DRACO as "non-diverse” because, like true non-di

verse parties, it could not be sued in diversity, since the suit in rem is an exclusive admiralty remedy. 
Id. at 1065 & n.3. The court added, however, that for purposes of the complete diversity requirement it 
would treat the vessel "as neither diverse nor non-diverse, for its presence in the suit in no way impli
cates the rationale behind diversity jurisdiction, that is the protection of out-of-state litigants against 
bias in state courts.” Id. Perhaps the court reasoned that whatever protection the federal forum afforded 
against local bias was necessarily an integral part of the proceeding in rem because that procedure is 
exclusively cognizable in admiralty—that is, in federal court.

40. Powell, 644 F.2d at 1067.

Powell’s diversity claims were no less maritime than his admiralty claims. 
Indeed, he could have brought his entire suit in admiralty. But claims in di
versity invoke the seventh amendment right to jury trial, and claims in admi
ralty do not.35 Thus, Powell demanded a jury trial only for that part of his suit 
brought in diversity: his claims against Offshore, Texaco, Old Reliable, and 
American Home.36 Because a party’s right to a jury trial in maritime cases 
depends on the particular jurisdiction invoked by the plaintiff, the district 
court addressed Powell’s demand for a jury trial as a question of jurisdiction.37 
This in turn led it to consider the rule of complete diversity, which, as the Fifth 
Circuit stated it, “bars diversity actions where any defendant is a citizen of the 
same state as is the plaintiff.”38 The district court held that Powell’s joinder of 
a non-diverse party, Atlas,39 violated the rule of complete diversity with re
spect to his claims against the four diverse defendants—even though the claim 
against Atlas was brought not in diversity but in admiralty.40 This meant that 
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Powell could not proceed in diversity against any of the defendants. To con
tinue the action in federal court, his only option41 was to proceed in admiralty 
without a right to jury trial. This he did, losing on the merits.42 On appeal, the 
Fifth Circuit affirmed the district court’s jurisdictional holding and denial of a 
jury trial.43

41. See infra notes 123-27 and accompanying text for an alternative procedure available to Powell, 
one that would require dismissing his existing action and starting over in federal court with two sepa
rate actions.

42. Powell, 644 F.2d at 1064.
43. Id. at 1071. A subsequent Fifth Circuit case repeated the Powell scenario. In Bynum v. Patter

son Truck Lines, Inc., 655 F.2d 643 (5th Cir. 1981), a plaintiff (represented, incidentally, by Powell’s 
counsel) joined claims in admiralty against non-diverse defendants with claims in diversity against 
diverse defendants and demanded a jury trial. Citing Powell, the circuit court affirmed the district 
court’s dismissal of the suit. Id. at 644-45.

44. The Judiciary Act of 1789 provided for diversity jurisdiction in section 11:
[T]he circuit courts shall have original cognizance, concurrent with the courts of the several 
states, of all suits of a civil nature at common law or in equity, where ... an alien is a party, 
or the suit is between a citizen of the State where the suit is brought, and a citizen of another 
State.

The Judiciary Act of 1789, ch. 20, §11,1 Stat. 73, 78 (1789). The present statute, 28 U.S.C. § 1332(a), 
provides in part:

(a) The district courts shall have original jurisidiction of all civil actions where the matter in 
controversy exceeds the sum or value of $10,000, exclusive of interest and costs, and is 
between—

(1) citizens of different states;
(2) citizens of a State and citizens or subjects of a foreign state;
(3) citizens of different States and in which citizens or subjects of a foreign state are addi

tional parties ....
28 U.S.C. § 1332(a) (1976).

45. 7 U.S. (3 Cranch) 267 (1806).
46. Joint interest means that the parties will have a common recovery or incur a common liability; 

that is, plaintiffs with a joint interest will all recover if one plaintiff recovers, and defendants with a 
joint interest will all be liable if one defendant is liable.

This comment considers the reasoning of the Powell court, which led it to 
conclude (hat the rule of complete diversity precludes a plaintiff suing on mari
time claims from joining diversity claims against diverse defendants with ad
miralty claims against non-diverse defendants. It begins with an examination 
of the rule of complete diversity. The comment then summarizes and criticizes 
the three rationales used by the Powell court to support its holding. To punc
tuate this summary, the comment describes an anomalous procedural conse
quence of the decision, not mentioned by the court. Finally, the comment 
proposes an alternative analysis that would vest the federal courts with the 
jurisdiction that the Fifth Circuit denied them in Powell and suggests an ap
propriate trial procedure.

II. The Rule of Complete Diversity

Since their establishment in 1789, the federal courts have had jurisdiction 
over suits in diversity.44 The Supreme Court first declared the rule of complete 
diversity in 1806 in Strawbridge v. Curtiss:45 In Strawbridge, complainants 
with a joint interest,46 some of whom were citizens of Massachusetts, sued in 
diversity on a joint obligation of defendants, who were citizens of Massachu
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setts and Vermont.47 The issue before the Supreme Court was the lower court’s 
jurisdiction. Chief Justice Marshall delivered the opinion of the Court, hold
ing that diversity jurisdiction would not lie.48 After quoting from the 1789 di
versity statute,49 he stated:

47. Strawbridge, 7 U.S. (3 Cranch) at 267.
48. Id.
49. The Judiciary Act of 1789, ch. 20, § 11, 1 Stat. 73, 78 (1789). For the text of this provision, see 

supra note 44,
50. Strawbridge, 7 U.S. (3 Cranch) at 267.
51. For subsequent commentators’ justifications of the rule, see infra notes 150-51 and accompanying 

text.
52. 437 U.S. 365 (1978).
53. Owen Equip. & Erection Co. v. Kroger, 437 U.S. 365, 374 (1978); see, e.g., Indianapolis v. Chase 

Nat’I Bank, 314 U.S. 63, 69 (1941) (“all [parties] on one side of the controversy [must be] citizens of 
different states from all parties on other side”); Pacific R.R. v. Ketchum, 101 U.S. 289, 298 (1879) 
(jurisdiction allowed if “those on one side were all citizens of different States from those on the other"); 
see also J. Story, Commentaries on Equity Pleadings § 492, at 383-84 (2d ed. 1840) (diversity 
jurisdiction requires “that all parties on each side of the record should be citizens of different states”). 
See supra text accompanying note 38 for the Powell court’s articulation of the rule.

54. Under the restricted Strawbridge view, a plaintiff suing joint tortfeasors, one diverse and one 
non-diverse, could not invoke federal jurisdiction, although he could if he had a separate claim against 
each defendant.

55. The opinion concludes: “But the court does not mean to give an opinion in the case where sev
eral parties represent several distinct interests, and some of those parties are, and others are not, compe
tent to sue, or liable to be sued, in the courts of the United States.” Strawbridge v. Curtiss, 7 U.S. (3 
Cranch) 267, 267-68 (1806).

Although an intention by the Court to preserve the possibility of minimal diversity for suits joining 

The court understands these expressions to mean, that each distinct 
interest should be represented by persons, all of whom are entitled to 
sue, or may be sued, in the federal courts. That is, that where the 
interest is joint, each of the persons concerned in that interest must be 
competent to sue, or liable to be sued, in those courts.50

Because citizens of Massachusetts numbered among both the complainants 
and the defendants, those citizens, with respect to each other, were not “com
petent to sue or liable to be sued” under a statute that predicated jurisdiction 
on the parties’ being diverse. The case provides no explanation for its result.51 52 
It just enunciates the rule that, to support diversity jurisdiction over a suit on a 
joint interest, each plaintiff must be able to sue each defendant individually.

A far more common statement of the rule of complete diversity, one most 
recently enunciated by the Supreme Court in Owen Equipment & Erection Co. 
k Kroger?1 is that diversity jurisdiction is destroyed when any plaintiff is a 
citizen of the same state as any defendant.53 This articulation differs from 
Chief Justice Marshall’s in two ways: it omits any mention of joint interest, 
and it focuses, not on each party’s competence to sue or liability to be sued, but 
on a comparison of the parties’ citizenships. Two issues beg resolution: 
whether the differences between the articulations of the rule in Strawbridge 
and in Kroger are of any consequence and, if they are, which articulation is 
correct.

The Kroger court’s failure to mention joint interests in articulating princi
ples of diversity jurisdiction is correct. To apply the rule of complete diversity 
only to joint interests, as Strawbridge suggests, would greatly curtail the rule’s 
scope.54 Although Chief Justice Marshall carefully restricted the Strawbridge 
holding to suits on a joint interest,55 subsequent cases have made clear that the 
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rule of complete diversity also applies to suits joining distinct interests.56 Thus, 
if a Massachusetts plaintiff bringing a diversity action in federal court joins 
one claim against a Vermont defendant with a separate and distinct claim 
against a Massachusetts defendant, the court will lack jurisdiction over the 
entire action.

separate interests is not inconsistent with the diversity statute’s purpose, see infra notes 150-58 (describ
ing purpose of diversity jurisdiction and relevance to it of joint interest analysis), it seems at least as 
likely that the Court was reserving the lower court’s power to dismiss the non-diverse parties and pro
ceed with the diverse parties. See infra note 56 (discussing power of courts to dismiss and proceed). 
That dismissal would be required only by a rule of complete diversity that applied equally to joint and 
to seperate interests.

56. See, eg., Owen Equip. & Erection Co. v. Kroger, 437 U.S. 365, 367-69, 374-75 (1978) (plaintiff 
would violate rule of complete diversity by joining tort claim against non-diverse defendant with sepa
rate tort claim against diverse defendant); Publicker Indus., Inc. v. Roman Ceramics Corp.. 603 F.2d 
1065, 1068-69 (3d Cir. 1979) (when plaintiff sued one diverse and one non-diverse defendant on sepa
rate contracts, federal jurisdiction did not exist as long as diverse party remained in lawsuit); Sessions v. 
Chrysler Corp. ,517 F.2d 759, 760-61 (9th Cir. 1975) (when plaintiff joins contract claim against diverse 
defendant with tort claim against non-diverse defendants, federal court lacks diversity jurisdiction); 
Söderström v. Kungsholm Baking Co., 189 F.2d 1008, 1013-14 (7th Cir. 1951) (when plaintiff stock
holder sued diverse defendants, stockholder from same state as defendants could not join as plaintiff 
without destroying court’s jurisdiction).

A court can dismiss a non-diverse party who is not indispensable and can allow the suit to proceed 
solely between diverse parties. Hom v. Lockhart. 84 U.S. (17 Wall.) 570, 579 (1873) (when non-diverse 
parties’ interests are severable and decree can be made without prejudice to their rights, federal court 
should dismiss non-diverse parties and retain diversity jurisdiction); Cameron v. McRoberts. 16 U.S. (3 
Wheat.) 590, 590-91 (1818) (dictum) (when plaintiff sued diverse and non-diverse defendants, court 
could retain jurisdiction only over separate claim against diverse defendant).

57. For example, if plaintiffs from New York and Massachusetts join diversity claims against de
fendants from Vermont and Massachusetts, either articulation of the rule precludes federal jurisdiction: 
Strawbridge, because the Massachusetts plaintiff is not competent to sue the Massachusetts defendant, 
Kroger, because a plaintiff and defendant have common citizenship. Indeed, in analyzing a suit en
tirely in diversity, Kroger's articulation is merely a streamlined version of Strawbridge's,.

58. This discussion assumes, as did Powell, that a court analyzing parties under the Kroger articula
tion of the rule of complete diversity will look to the citizenship of all parties, not merely those who are 
party to the diversity claims. Logically, however, the court need not extend its complete diversity analy
sis beyond the parties to the diversity claims. If the court considered the citizenship only of the parties 
to the diversity claims, Kroger would support jurisdiction when a plaintiff joins a diversity claim 
against a diverse defendant with a claim cognizable under a different jurisdictional statute against a 
non-diverse defendant.

59. In Caldwell-Clements, Inc. v. Cowan Publishing Corp., 130 F. Supp. 326 (S.D.N.Y. 1955), an 
individual New Jersey plaintiff brought a state law libel claim against two New York defendants in 
diversity. In the same suit the New Jersey plaintiff and a New York plaintiff joined two federal claims 
against the same defendants. Id. at 327-29. Although the defendant objected that the New York plain
tiff destroyed complete diversity, the court held:

The difference between Kroger's comparison of the parties’ citizenship and 
Strawbridge's focus on the parties’ ability to sue or be sued results in different 
rules of complete diversity. When the rule is applied to a suit brought exclu
sively in diversity, the differences between Strawbridge and Kroger are ir- 
relevent because the two articulations will yield identical results.57 But if a 
plaintiff joins a diversity claim against diverse defendant X with a claim cogni
zable in federal court under a different jurisdictional statute against non-di- 
verse defendant Y, the two articulations will yield different results. 
Strawbridge will recognize jurisdiction because each claim can be brought in
dividually; Kroger will not because defendant Y has the same citizenship as 
the plaintiff.58 The few lower courts that have encountered this fact situation 
have followed the Strawbridge articulation and denied motions to dismiss for 
lack of complete diversity. Their analysis requires only that the plaintiff have a 
valid basis of federal jurisdiction for each of his individual claims.59
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The Supreme Court encountered the question of federal jurisdiction over a 
plaintiffs joinder of federal claims against a non-diverse party with diversity 
claims against diverse parties in Romero v. International Terminal Operating 
Co.60 An alien plaintiff brought maritime claims cognizable under section 
133161 against an alien defendant and maritime claims cognizable under sec
tion 133262 against American defendants.63 Regarding the Americans, the 
Court held:

[T]his rule is inapplicable to a situation where the co-citizen plaintiff does not have a “joint” 
interest with the other plaintiff in the state-created claim. Only the individual plaintiff is 
asserting the [state claim;] the corporate co-citizen plaintiff is not a party to the libel claim. 
The libel claim, if it had been brought as an independent action in this court would have had 
a jurisdictional basis.

Id. at 329. In Mitchell v. Delaware & H.R.R., 15 F.R.D. 187 (N.D.N.Y. 1953), an American plaintiff 
sued an American and a Canadian defendant, alleging “joint and concurring acts of negligence” 
against both. Id. at 188. The claim against the American defendant was under the Federal Employers’ 
Liability Act (FELA), 45 U.S.C. §§ 51-60 (1976), which provided for federal jurisdiction. Mitchell, 15 
F.R.D. at 188. The plaintiff alleged no jurisdictional basis for the claim against the Canadian. The 
court inferred alienage, however, under section 1332 and dismissed the defendant’s argument that com
plete diversity was absent, stating, “[TJhere is sufficient jurisdictional support for the claim against each 
defendant.” Id. In Marrin v. Akron and B. Belt R.R., 68 F. Supp. 853 (N.D. Ohio 1946), an Ohio 
plaintiff sued an Ohio defendant under the FELA and a second defendant under diversity. Id. at 854. 
The court stated. "No case has been found or cited directly in point. . . . Separate statutes confer 
jurisdiction on the court as to each of these defendants and I do not think that the joining of the causes 
of action can oust this court of jurisdiction conferred by statute.” Id. The point to be gleaned from these 
cases is that in all of them the court analyzed each claim for federal jurisdiction and did not look 
merely to the parties’ citizenships.

60. 358 U.S. 354 (1959).
61. Claims against the alien defendant, Compania Transatlantica, were for negligence under the 

Jones Act and for unseaworthiness, maintenance and cure, and a maritime tort under the general mari
time law. Id. at 356. The Jones Act claim, “arising under” the federal laws, was cognizable under 
section 1331. Id. at 380. The other claims could be heard under § 1331 pendent to the Jones Act claim. 
Id. at 380-81.

62. Romero’s claims against American defendants Quin Lumber Co. and International Terminal 
Operating Co. alleged a maritime tort. Id. at 356. Because these defendants were diverse from Romero, 
who was Spanish, he invoked jurisdiction over the claims against them under section 1332. Id. at 357. 
Claims against the third American defendant, Garcia & Diaz, Inc., which was also diverse, were identi
cal to those against the alien defendant, Compania Transatlantica. Id. at 356; see supra note 61 (detail
ing claims against Compania). The Jones Act claim against Garcia was cognizable under section 1331. 
The other claims against Garcia and Compania, all deriving from the general maritime law, could 
presumably be heard pendent to the Jones Act claim. See supra note 61 (Court’s holding regarding 
pendent jurisdiction). But because Garcia, unlike Compania, was diverse from the plaintiff, jurisdiction 
over these other claims could also be invoked under section 1332. From Garcia’s inclusion in the 
Court’s analysis of complete diversity, see infra text accompanying note 64 (quoting Court’s holding), it 
is apparent that the Court considered the general maritime claims against Garcia to have been brought 
under section 1332.

63. Romero, 358 U.S. at 381.
64. Id.

Respondents . . . are of diverse citizenship from the petitioner, a 
Spanish subject. Since the Jones Act provides an independent basis of 
federal jurisdiction over the non-diverse respondent, . . . the rule of 
Strawbridge v. Curtiss . . . does not require dismissal of the claims 
against the diverse respondents.64

Implicit in this analysis is the Stawbridge articulation that the rule of complete 
diversity requires only that the plaintiff have a valid basis of federal jurisdic
tion for each of his individual claims. Romero fulfilled this requirement be
cause either diversity or federal question jurisdiction supported his claim 
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against each defendant.65
The rule of complete diversity, then, is neither the rule stated in Kroger nor 

the rule stated in Strawbridge. Instead, it is that each plaintiff be able to bring 
separately in federal court each claim to which he is a party. In Powell, the 
plaintiff could have sued the diverse defendants in diversity and the non-di- 
verse defendant in admiralty. Why, then, did the Fifth Circuit hold that Pow
ell’s joinder of parties violated the rule of complete diversity?

III. The Court’s Decision in Powell

Stating that the issue was apparently one of first impression,66 the Powell

65. The proliferation of claims and jurisdictional concepts in this case should not obscure the com
paratively simple holding enunciated in Romero. See supra text accompanying note 64 (quoting Ro
mero holding). Plaintiff joined claims against a non-diverse defendant with claims under section 1332 
against diverse defendants. Because none of the claims against the non-diverse defendant were brought 
under section 1332, the rule of complete diversity was not breached; plaintiff had a separate basis of 
federal jurisdiction for each individual claim against each individual defendant.

66. Powell, 644 F.2d at 1067. The court acknowledged one previous case that upheld diversity juris
diction on similar facts. Id. at 1067 n.6. In that case, Serrano v. Empresa Lineas Marítimas Argenti
nas , 257 F. Supp. 870 (D. Md. 1966), the court allowed an alien plaintiff to join a claim under foreign 
law against his alien employer, a claim cognizable under section 1333, with a claim under the general 
maritime law against American, and therefore diverse, defendants, a claim therefore cognizable under 
section 1332. Id. at 872-75. The Serrano court, without saying why, held that this joinder would not 
violate the rule of complete diversity and would not destroy jurisdiction over the second claim. Id. at 
875.

Another prior case (not mentioned by the Powell court) involving joinder of claims under sections 
1332 and 1333 was Faye v. Ashland Oil Co., 1980 A.M.C. 1078 (E D La. 1978). Faye had been welding 
padeyes on a barge when the barge exploded. Under section 1333, he brought maritime claims for 
unseaworthiness, negligence, and strict liability against a non-diverse defendant and a diverse defend
ant. Under section 1332, he brought state law claims against two diverse defendants. He demanded a 
jury trial on all claims. Id. at 1078-79. The court held that he could have it on none: “(sjince both the 
plaintiff and [the non-diverse defendant] are citizens of Mississippi, there is not complete diversity 
between the plaintiff and all the defendants. Without complete diversity plaintiff has no right to a jury 
trial under 28 U.S.C. sec. 1331(1) [sic] (1975).” Id. at 1079. Prior context indicates that the court meant 
the saving-to-suitors clause, 28 U.S.C. § 1333(1). In fact, only the state law claims in the plaintiffs 
complaint (arising from a maritime tort and therefore within the “exclusive” admiralty jurisdiction of 
the federal courts) came under the saving clause because only as to them did plaintiff invoke non
admiralty jurisdiction. Regarding those claims alone there was complete diversity. But the court pre
sumably believed that the plaintiff, in demanding the common-law remedy of a jury trial on all claims, 
had effectively invoked the saving clause on all claims. In this situation, section 1332 would constitute 
the sole source of federal jurisdiction. And if all his claims were brought under section 1332, the one 
non-diverse defendant would destroy complete diversity.

The court’s concluding statement, however, indicates that even if Faye had demanded a jury trial for 
only his state-law diversity claims, the court would still have found a violation of the rule of complete 
diversity: “Plaintiff can have his entire case heard on the admiralty side of federal court or in state 
court, if he wishes to avoid piecemeal litigation. If he desires a jury trial strongly enough, he can split 
his action and bring his ‘diverse’ claims [those based on state law]... in a federal action based on true 
diversity or in state court." Id. at 1079-80. In other words, Faye could have a bench trial of his claims 
under section 1333 and a jury trial of his claims under section 1332, but only in separate actions in 
federal court. The court would be divested of jurisdiction if he joined all his claims under Fed. R. Civ. 
P. 18 before bringing suit or if the court consolidated them afterward under Fed. R. Civ. P. 42(a).

In passing, it is interesting to note one last procedural wrinkle deriving from the joinder of claims for 
unseaworthiness and negligence in Faye. The warranty of seaworthiness is extended to “seamen,” a 
term that historically has encompassed shoreworkers and vessels’ crewmembers. Seas Shipping Co. v. 
Sieracki, 328 U.S. 85, 99 (1946). The 1972 Amendments to the Longshoremen’s and Harbor Workers’ 
Compensation Act, 33 U.S.C. §§ 901-950 (1976), excluded shoreworkers from the class of seamen who 
could sue for unseaworthiness. 33 U.S.C. § 905(b) (1976). This would suggest that because Faye sued 
for unseaworthiness he was not a shoreworker but a crewmember. Because a shipowner’s duty to pro
vide a seaworthy vessel extends to his ship’s crewmembers, The Osceola, 189 U.S. 158, 175 (1903), it 
would follow that one of the two defendants in the section 1333 action was Faye’s employer. If that 
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court proceeded to explain its reasons for denying the diversity jurisdiction 
that Powell had tried to invoke. From that discussion, three distinct rationales 
can be extracted.

A. FIRST RATIONALE: SEMANTIC ANALYSIS OF ROMERO

The court derived the first rationale from the portion of Romero quoted 
above,* 67 which it characterized as an exception to the rule of complete diver
sity.68 Seizing on the Supreme Court’s declaration that “the Jones Act provides 
an independent basis of federal jurisdiction over the non-diverse respondent,” 
the Powell court articulated the issue to be whether federal admiralty jurisdic
tion was “an independent basis of federal jurisdiction” when a claim brought 
under it was joined, like the Jones Act claim in Romero, to maritime claims 
brought in diversity.69 The court concluded that it was not:70 Romero had used 
“independent” to indicate any non-admiralty basis of jurisdiction.71 The Pow
ell court interpreted Romero narrowly, stating that “admiralty jurisdiction is 
‘independent’ of maritime claims . . . brought in federal court by virtue of 
diversity jurisdiction only in a very limited substantive sense,”72 because under 
either jurisdiction the substantive law and the rights of the parties to a case are 
the same.73 In contrast, the court determined, a Jones Act claim, which arises 
under general federal question jurisdiction, “is independent of maritime claims 
brought in diversity in a more important, substantive sense,”74 because the 
Jones Act creates substantive rights unavailable under the general maritime 
law.75 Thus, a case in which a seaman-plaintiff can invoke the Jones Act would 
probably have a different outcome than it would have had before the Act’s 
passage, when he could invoke only the general maritime law.

were true, a negligence action, if brought against his employer, would be under the Jones Act, 46 U.S.C. 
§688 (1976). The reporter for American Maritime Cases made this inference and described Faye as a 
Jones Act seaman in his headnote. But if Faye could sue under the Jones Act, he would be entitled to a 
jury trial on that claim and at least on his unseaworthiness claim. Haskins v. Point Towing Co., 395 
F.2d 737, 740 (3d Cir. 1968);see Fitzgerald v. United States Lines, 374 U.S. 16, 18, 21 (1963) (seaman's 
remedies for negligence, unseaworthiness, and maintenance and cure comprise essentially one lawsuit 
and should be tried to one fact-finder, the jury). In fact, Faye was not a Jones Act seaman, and none of 
the defendants was his employer. Complaint for Plaintiff at 1-2, Faye v. Ashland Oil Co., 1980 A.M .C. 
1078 (E D. La. 1978). The addition of a claim for unseaworthiness was simply a substantive error.

67. See supra text accompanying note 64 (quoting Romero finding that dismissal not required by 
Strawbridge}.

68. Powell, 644 F.2d at 1068.
69. Id. at 1067.
70. Id.
71. Id. at 1068.
72. Id.
73. Id.
74. Id.
75. Id.
76. Admittedly, the opinion nowhere expressly says that admiralty jurisdiction is not independent of 

diversity jurisdiction. The quotation accompanying note 73 supra, where it says that admiralty jurisdic- 

The Powell court was inconsistent in its analysis of “independent” jurisdic
tion. The court believed that federal question jurisdiction is “independent” of 
diversity jurisdiction because it results in the application of substantive laws 
different from those applicable under diversity, whereas federal admiralty ju
risdiction is not “independent” of diversity because the substantive law under 
the two jurisdictions is the same.76 This conclusion was wrong, however, be
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cause courts can apply substantive law under admiralty that differs from the 
law applicable under diversity.77 Thus the logic of the Powell court’s reasoning 
would require a case-by-case analysis of admiralty claims joined with diversity 
claims to discern the admiralty claims’ substantive “independence.” For exam
ple, if a plaintiff joined an admiralty claim based on substantive law not avail
able in diversity with diversity claims, the admiralty jurisdiction would, under 
the Powell court’s reasoning, be “independent.”78 The breadth of the court’s 
stated conclusion,79 however, indicates that it did not intend a case-by-case 
analysis. But even if the court had decided the jurisdictional question in Pow
ell using a case-by-case analysis, its reasoning is seriously deficient.

lion is not independent of diversity claims, is the closest it comes. But this is the only interpretation that 
makes any sense, for though, as suggested below, it is meaningless to compare grants of jurisdiction to 
conclude that some are independent, it is even more meaningless to compare jurisdictional grants to 
particular kinds of claims.

77. Admiralty has exclusive cognizance of claims under the Suits in Admiralty Act, 46 U.S.C. 
§§ 741-752 (1976), the Death on the High Seas Act, 46 U.S.C. §§ 761-768 (1976), the Public Vessels Act, 
46 U.S.C. §§ 781-790 (1976), and the Ship Mortgage Act, 46 U.S.C. §§ 911-961 (1976). Additionally, 
admiralty, like federal question jurisdiction, can entertain suits under the Jones Act. Panama R.R. v. 
Johnson, 64 U.S. 375, 391 (1924).

78. The following is admittedly an improbable example of the text’s proposition: a crewmember 
joins a Jones Act claim brought under section 1333 against a non-diverse shipowner with a claim for 
negligence under the general maritime law brought under section 1332 against a diverse third party. In 
Crookham v. Muick, 246 F. Supp. 288 (W.D. Pa. 1965), a seaman actually did attempt to join a Jones 
Act claim in admiralty with a maritime claim in diversity because he could not comply with the venue 
requirements for bringing a Jones Act claim at law. Id. at 289-90. The court rejected his joinder, ana
lyzing it as an attempt to bring claims at law “pendent to” an admiralty claim. Id. at 290. This case 
predated both the 1966 admiralty-law unification, which eliminated the need for the pendent analysis 
initiated by Romero, see supra note 61 (Romero's pendent analysis), and the Supreme Court’s broaden
ing of venue for Jones Act claims at law in Pure Oil Co. v. Suarez, 384 U.S. 202, 203-07 (1966) (Jones 
Act defendant may be sued in judicial district where it does business).

79. See supra text accompanying note 71 (stating Powell court’s conclusion).
80. See supra text accompanying notes 60-65 (discussion of Romero holding).
81. A survey of other uses of the phrase “independent basis of jurisdiction" by the Supreme Court 

confirms this interpretation. Apart from Romero, seventeen other Supreme Court cases during the past 
half century have used this phrase or a similar one. Although the precise meaning intended is not 
absolutely clear in all the cases, it is clear that none of them used the phrase to mean different from 
another jurisdiction in some subtle, metaphysical sense, as the Powell court suggests. At best, context

The Powell court erred in construing the Romero phrase “independent basis 
of jurisdiction” to require something more than a statutory basis. The court 
misread the passage from Romero. As discussed above,80 that passage did 
not carve out an “exception” to the rule of complete diversity, as the Powell 
court suggested, but simply applied the rule. The Powell court interpreted the 
Romero opinion’s phrase, “independent basis of jurisdiction,” to mean a juris
dictional basis different from the diversity jurisdiction that was already present 
in Romero with respect to some of the parties. The Powell court further com
plicated this gloss by interpreting “independent” to require a jurisdictional ba
sis different not just in name, but also in some subtle and elusive substantive 
sense. In fact, “independent basis of jurisdiction,” as that phrase is usually 
used, does not mean a different basis of jurisdiction at all. The phrase actually 
signifies any statutory basis of federal jurisdiction. Such a basis is “independ
ent” because unlike non-statutory bases—ancillary and pendent jurisdiction— 
it suffices by itself to support a single claim in federal court.81 Thus, when 
Romero joined a claim against defendant A with claims against diverse 
defendants X, Y, and Z, any statutory jurisdictional basis—federal question,
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admiralty, or diversity—was an “independent basis.” Diversity already af-

permits a reading of “independent basis of jurisdiction" to mean any statutory basis different from one 
already present in the case. For dedicated didacts, herewith an interminable catalogue of the cases.

Two cases use the phrase to refer to one particular grant of federal jurisdiction, a context in which 
there is no other jurisdiction to be different from. Califano v. Sanders, 430 U.S. 99, 105 (1977) (Bren
nan, J.) (determining whether section 10 of the Administrative Procedure Act contained a jurisdictional 
grant: “Three decisions of this Court arguably have assumed, with little discussion, that the APA is an 
independent grant of subject-matter jurisdiction”); Perez v. Ledesma, 401 U.S. 82, 119 n.13 (1971) 
(Brennan. J., concurring in part and dissenting in part) (28 U.S.C. § 1343, permitting federal court to 
intervene in state criminal prosecution, is "an independent basis of federal jurisdiction where the plain
tiff seeks vindication of constitutional rights”).

Two more cases also use the phrase to refer to one particular grant of jurisdiction, but in the same 
breath refer to another jurisdiction, creating an ambiguity. In Eisen v. Carlisle & Jacquelin, 417 U.S. 
156 (1974), the court discussed the Second Circuit’s jurisdiction, which petitioners disputed: “Respon
dents counter by asserting two independent bases for appellate jurisdiction: first, that the orders in 
question constituted a ’final’ decision within the meaning of 28 U.S.C. 1291 . . . and, second, that the 
Court of Appeals in Eisen II expressly retained jurisdiction . . . .” Id. at 169 (Powell, J.). The court 
might mean “two bases different from each other,” but that reading misses the thrust of respondent’s 
argument, which is that either basis is sufficient to invoke jurisdiction. In Prima Paint Corp. v. Flood & 
Conklin Mfg. Co., 388 U.S. 395 (1967), the dissent, in arguing that the United States Arbitration Act 
was procedural and not substantive, stated, “the Act was not intended to make arbitration agreements 
enforceable in state courts or to provide an independent federal-question basis for jurisdiction in fed
eral courts apart from diversity." Id. at 420 (Black, J., dissenting). Here, too, “independent” could mean 
different from diversity, except that that reading would make “apart from” redundant and would shift 
the overriding concern of the sentence from the simple cognizability of cases in federal court solely 
because they involved arbitration clauses to a jealous preservation of diversity’s exclusive cognizability 
of those cases.

Four cases discuss the need for an independent basis of jurisdiction for a claim when the jurisdiction 
alleged may not suffice. This is another context where reading “independent” to mean different from 
yields the frivolous result of concern that the jurisdiction be different, rather than merely sufficient. 
Symm v. United States, 439 U.S. 1105, 1108 (1979) (Rehnquist, J., dissenting) (holding lower court 
without jurisdiction because government’s claim not cognizable under 28 U.S.C. § 1937bb; nor did 
other statutes that government invoked “furnish an independent basis for three-judge-court jurisdic
tion” over its claim); Monell v. Department of Social Services, 436 U.S. 658, 711 (1978) (Powell, J., 
concurring) (discussing earlier cases in which local school boards apparently were amenable to suit 
under 42 U.S.C. § 1983 and dismissing possibility that suits were exclusively against officials: “Al
though there was an independent basis of jurisdiction in many of the school board cases because of the 
inclusion of individual public officials as nominal parties, the opinions of this Court make explicit 
reference to the school board party”); Norton v. Matthews, 427 U.S. 524, 537 n.7 (1976) (Stevens, J., 
dissenting) (referring to earlier case in which doubts regarding the Court’s appellate jurisdiction under 
28 U.S.C. § 1253 were irrelevant because Court had jurisdiction under 28 U.S.C. § 1252: “[TJhis Court 
possessed jurisdiction over the case on independent grounds . . . .”); Williams v. Austrian, 331 U.S. 
642, 652 (1947) (bankruptcy code’s provision that trustee could sue to collect bankrupt’s debts only in 
courts where bankrupt could have sued contained exception whereby trustee could sue in federal court 
if defendant consented; but “some lower courts held that, even with the consent of a defendant, some 
independent ground for federal jurisdiction must be present”).

Seven cases discuss whether pendent or ancillary claims lack an independent basis for federal juris
diction, the concern again being with insufficiency of any statutory basis, not with absence of a basis 
different from that already invoked. See Chapman v. Houston Welfare Rights Org., 441 U.S. 600, 606 
(1979) (acknowledging that federal court with jurisdiction over constitutional claim has “power to con
sider other claims which might provide an independent basis for federal jurisdiction”); Owen Equip
ment & Erection Co. v. Kroger, 437 U.S. 365, 367, 370 (1978) (holding that plaintiff suing in diversity 
cannot assert state-law claim against non-diverse party impleaded by defendant under theory of ancil
lary jurisdiction because there is “no independent basis of federal jurisdiction”); Aldinger v. Howard, 
427 U.S. 1, 14-15, 19 (1976) (discussing pendant jurisdiction as plaintiffs joinder with a federally cogni
zable claim of “a state-law claim over which there is no independent basis of federal jurisdiction”); 
Hagans v. Lavine, 415 U.S. 528, 552 (1974) (Rehnquist, J., dissenting) (criticizing majority holding that 
federal court with jurisdiction over not insubstantial federal claim has power to decide “other related 
claims which lack an independent jurisdictional basis”); Moor v. County of Alameda, 411 U.S. 693, 
697, 713 (1973) (arguing against exercise of pendent party jurisdiction, defendant points out that plain
tiff has no claim against defendant for which there is “an independent basis of federal jurisdiction”); 
Consolo v. Federal Maritime Comm’n, 383 U.S. 607, 617 n.14 (1966) (noting that federal court has 
ancillary jurisdiction over claims of intervenor of right who may assert cross-claims “without independ- 
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forded an independent basis for the claims against X, Y, and Z. For Romero’s 
action to proceed unabated, he merely had to show that a statutory basis en
compassed his claim against defendant//. This he did: his claim against^ was 
a Jones Act claim, cognizable under federal question jurisdiction.82

ent jurisdictional grounds”); Moore v. New York Cotton Exch., 270 U.S. 593, 607-08 (1926) (plaintiff, 
when his claim was dismissed on merits, sought dismissal of defendant’s state-law counterclaim arising 
out of same transaction, “there being no independent basis of jurisdiction”). The Court in Kroger made 
its meaning of “independent” particularly clear in a footnote: “As used in this opinion, the term 
‘nonfederal claim’ means one as to which there is no independent basis for federal jurisdiction. Con
versely, a ‘federal claim’ means one as to which an independent basis for federal jurisdiction exists.” 
437 U.S. at 372 n.ll.

One case has required an independent basis of jurisdiction for a claim because the jurisdictional basis 
for the claim in trial court would not suffice on appeal. Arizona v. Manypenny, 451 U.S. 232, 244 
(1981) (state tries to appeal criminal proceeding removed to federal court under 28 U.S.C. § 1442(a)(1); 
“Because the criminal statute does not confer federal appellate jurisdiction, some independent federal 
basis is required if a State is to perfect its appeal”) (emphasis by the court). Another case requires an 
independent basis for a claim because the jurisdictional basis for a second claim will not support the 
first. Perez v. Ledesma, 401 U.S. 82, 86, 87 (1971) (Supreme Court’s appellate jurisdiction under 28 
U.S.C. § 1253 extends only to civil action required to be heard by a three-judge court; Court lacks 
jurisdiction over controversy in same case decided by single-judge court for which “there is no in
dependent jurisdictional base” for appeal). In these cases, any jurisdictional basis for the unsupported 
claim must be different from the jurisdictional basis already present in the case, as in Romero. None
theless, the Court’s primary concern must be that the independent basis be sufficient to support the 
claim.

Finally, two cases contain claims cognizable only in federal court. This, according to the Court, 
makes it unnecessary to consider whether an independent basis for federal jurisdiction exists for certain 
of the claims. Of course, if all the claims are cognizable in federal court, and “independent basis” 
means statutory basis, then an independent basis of federal jurisdiction for the claims already exists. 
This implies that the Court by “independent” means a different statutory basis. In Phillips Petroleum 
Co. v. Texaco, Inc., 415 U.S. 125 (1974), a suit for compensation for the helium component of natural 
gas sold under regulation of the Natural Gas Act, the court considered whether the Act created a 
federal right of recovery, which would have conferred federal question jurisdiction on the lower court. 
Id. at 128-29. An earlier case on an identical claim had sustained federal jurisdiction under statutory 
interpleader. Referring to this earlier case, the Court stated, “Because of the presence of federal inter
pleader jurisdiction, the court in Grounds did not consider whether there existed an independent basis 
for the exercise of federal jurisdiction.” Id. at 127. In Williams v. Austrian, 331 U.S. 642 (1947), after 
discussing some lower courts’ holdings that, notwithstanding the bankruptcy code's express provision, 
consent of the defendant to be sued by the trustee in federal court would not vest that court with 
jurisdiction, the Court recounted its resolution of the issue in another case: “It was held that in § 23 
Congress had exercised its bankruptcy powers to confer upon federal courts jurisdiction conditioned 
upon a defendant’s consent and that, given consent, no independent ground for federal jurisdiction was 
required.” Id. at 652-53. In these two cases the Court apparently used “independent” to mean “differ
ent” or perhaps an amalgam of “different” and “statutory.” That is still a far cry from the elusive 
meaning argued for the word in Powell.

A final example from a lower court merits mention. A shipper brought suit to recover for pre-paid 
freight. He based recovery on either breach of maritime contract or quantum meruit. If the latter, 
admiralty’s jurisdiction was in doubt. But, declared Judge Learned Hand, “that question is not impor
tant.” Owens v. Breitung (S.D.N.Y.), reprinted at 270 F. 190, 193 (2d Cir. 1920) (affirming per curiam). 
The parties were diverse, so that there was “independent jurisdiction over the subject-matter.” Id. If 
diversity is an “independent jurisdiction” when claims are brought in admiralty, then admiralty should 
be an “independent jurisdiction” when claims are brought in diversity.

82. Romero, 358 U.S. at 381.
83. Powell, 644 F.2d at 1069.

The Powell court concluded its argument with the observation that “the 
proposition that ‘the Jones Act provides an independent basis of jurisdiction’ 
. . . on its face presumes that maritime cases do indeed exist where no such 
‘independent basis’ exists.”83 This reading errs by assuming that the Supreme 
Court in Romero focused on the Jones Act as an exceptional maritime claim 
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and not simply as a statute conferring jurisdiction under section 1331.84 The 
Court’s statement actually presumes only that the plaintiffs claim against a 
non-diverse defendant, which cannot be brought in diversity because of the 
parties’ citizenships, must have some other “independent” (statutory) basis of 
federal jurisdiction, since the claim cannot be brought pendent to or ancillary 
to an existing diversity claim without destroying complete diversity.

84. With equal cogency, the court might deduce from the declaration, "The Queen Elizabeth is an 
ocean liner,” that its sister ship, the Queen Mary, plies a purely territorial trade.

85. Powell, 644 F.2d at 1068.
86. Chief Justice Marshall stated in dictum that the constitutional grants of jurisdiction to the federal 

courts were contemplated as “distinct classes of cases.” American Ins. Co. v. Canter, 26 U.S. (I Pet.) 
511, 545 (1828). Two of these grants were over “all Cases of admiralty and maritime Jurisdiction” and 
“Controversies . . . between citizens of different states.” U.S. Const, art. Ill, § 2, cis. 3, 7. If the consti
tutional grants are distinct, so presumably are the consequent statutory grants. Moreover, the Chief 
Justice’s reasoning that “[t]he discrimination made between [the grants], in the Constitution, is. we 
think, conclusive against their identity,” Canter, at 545, is as applicable to the federal judiciary code as 
it is to the Constitution. In other words, because the United States Code cannot be accused of con
scious redundancy, the several statutory grants must be distinct.

87. The statutory grants of admiralty and diversity jurisdiction are plenary. Section 1332 extends 
power over “all civil actions.” 28 U.S.C. § 1332 (1976). Section 1333 extends power over ”[a]ny civil 
case.” 28 U.S.C. § 1333 (1976).

88. For example, various claims cognizable under the federal question grant, 28 U.S.C. § 1331 
(Supp. IV 1980), are cognizable under another grant as well. See, e.g., 28 U.S.C. § 1343 (1976) (civil 
rights actions); 28 U.S.C. § 1333 (1976) (Jones Act action); and 28 U.S.C. § 1337 (Supp. IV 1980) (civil 
action arising from law regulating commerce). There are similar overlaps with 28 U.S.C. § 1332 (1976). 
See, e.g.. 28 U.S.C. § 1350 (1976) (alien’s action for tort in violation of treaty); 28 U.S.C. § 1357 (1976) 
(action for injury to person collecting revenues or protecting civil rights). At the time of Canter, supra 
note 86, such overlap apparently occurred between the distinct grants of jurisdiction in the Constitu
tion; cases cognizable as arising under the laws of the federal government were brought in diversity. 
See Jones v. Van Zandt, 46 U.S. (5 How.) 215, 216-17 (1847) (Kentucky citizen sued Ohio citizen for 
civil award established by Act of Congress for harboring fugitive slaves). Later, the Supreme Court 
acknowledged that claims cognizable under the admiralty grant could be brought in diversity if the 
parties were diverse. See The Belfast, 74 U.S. (7 Wall.) 624, 644 (1868) (dictum) (maritime suitor may 
resort to his common law remedy in federal court if parties are diverse).

Quite apart from its foundation in an incorrect exegesis of Romero, the Pow
ell court’s idea that one statutory jurisdiction is not independent of another (or 
is independent “only in a very limited conceptual sense”85 ) contradicts con
ventional understanding of federal jurisdictional grants. Each statute is a dis
tinct grant of power to hear the claims it enumerates.86 This conception does 
not admit of a limitation of one grant by reference to another, unless the limi
tation is expressly provided for in the statute.87 Moreover, the Powell court’s 
reliance on substantive law to determine independence was misplaced. Many 
claims are cognizable under more than one jurisdictional grant, and yet gov
erned by the same substantive law.88 This merely reflects the not surprising 
possibility that more than one federal interest may attach to a particular claim. 
When that happens, the several federal interests—the purposes underlying the 
jurisdictional grants—are still distinct and the grants themselves still 
“independent.”

B. second rationale: extension of the rule of complete diversity
TO ADMIRALTY CLAIMS

In its second rationale, the core of its opinion, the Powell court explicitly 
extended the rule of complete diversity to encompass admiralty claims joined 
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with diversity claims.89 To justify this application to the admiralty jurisdiction 
statute of a judicial interpretation of a wholly unrelated jurisdictional statute, 
the court stated that a holding countenancing Powell’s joinder of admiralty 
and diversity claims would abolish the requirement of complete diversity for 
maritime cases.90 The court reasoned that “in such cases the plaintiff will al- 
wavs have the option of suing each non-diverse defendant at admiralty.”91 
This would create, in other words, a requirement of only minimal diversity92 
for maritime cases.

89. Powell, 644 F.2d at 1068-69.
90. Id.
91. Id.
92. Minimal diversity requires only that plaintiff and one defendant be diverse.
93. See supra notes 44-65 and accompanying text (discussing rule of complete diversity).
94. These defendants include the M/V DRACO. See supra note 32 (court’s attempt to classify ship 

for diversity purposes).
95. See supra notes 45-65 and accompanying text (prior construction of jurisdictional statutes). But 

see supra note 66 (describing Faye v. Ashland Oil, Inc., in which court apparently assessed plaintiffs 
complaint joining diversity and admiralty claims as one entirely in diversity because plaintiff had de
manded jury trial on all claims).

96. Fed. R. Civ. P. 12(b)(7), 19.
97. See, eg., Consumer Prod. Safety Comm’n v. GTE Sylvania, Inc., 447 U.S. 102, 108 (1980) (start

ing point for interpretation of statute is its language, which is ordinarily conclusive in the absence of 
clearly expressed contrary legislative intent); TVA v. Hill, 437 U.S. 153, 184 n.29 (1978) (when statute 
plain and unambiguous on face, court ordinarily does not look to legislative history as guide to its 
meaning); Ernst & Ernst v. Hochfelder, 425 U.S. 185, 201, 214 (1976) (language of statute controls when 
sufficiently clear in its context). Cf. In re Trans Alaska Pipeline Rate Cases, 436 U.S. 631, 643 (1978) 

Powell’s joinder does not, in fact, violate the rule of complete diversity.93 
Powell could bring each of his claims in a separate suit. The defendants to the 
diversity claims were all diverse from Powell, while the citizenships of the de
fendants94 to the admiralty claims were irrelevant. Under sections 1332 and 
1333, each claim was sufficient to vest the federal court with jurisdiction. Nor 
did prior judicial construction of the statutes pose any obstacle to joinder, for 
never before had a court extended the requirement of complete diversity 
outside section 1332 to include claims brought under other statutes.95

The Powell court erroneously corrected the discrepancy between the treat
ment of maritime plaintiffs and the treatment of state-law plaintiffs, who are 
also important customers for diversity jurisdiction. The Powell court was cor
rect in perceiving that maritime claimants have an advantage not conferred on 
state-law claimants. The state-law claimant, if one of his defendants is non- 
diverse, can sue in diversity only by dropping the non-diverse party from his 
suit, thereby getting only partial relief and risking dismissal of his entire suit 
for failure to join an indispensable party.96 But the maritime litigant encoun
tering the same problem is assured of complete relief in federal court: he has 
only to sue his co-citizen in admiralty while preserving his diversity claims.

The statutes plainly provide for this differentiation between maritime claim
ants and state-law claimants. The federal courts entertain independent state
law claims only in diversity, but they hear maritime claims either in diversity 
or in admiralty. When construing such ambiguous statutory language, the 
court should have assumed that Powell’s joinder was proper and then held that 
it was not only if there was considerable non-statutory evidence that Congress 
had intended otherwise.97 Instead, the court failed to accord to the statutes 
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their plain significance, assumed that the requirement of complete diversity 
necessarily embraced all Powell’s claims, and produced as evidence of congres
sional agreement with this assumption a case whose holding and reasoning 
were irrelevant.

In holding that Powell’s joinder violated the rule of complete diversity, the 
court found “it unreasonable to assume that Congress intended a lesser stan
dard of diversity to apply in . . . cases [like Powell’s].”98 To confirm its divina
tion of congressional intent, the court looked to Owen Equipment & Erection 
Co. v. Kroger. In that case, the Supreme Court declared that the rule of com
plete diversity, though judicially created,99 had received a “congressional man
date,” because Congress had repeatedly re-enacted and amended the diversity 
statute, each time leaving the rule intact.100 This same congressional inertia 
persuaded the Powell court that “|j]ust as Congress could have, but did not, 
reject altogether the rule of complete diversity, Congress also could have, but 
did not, exempt maritime cases from the reach of that rule.”101

(when literal meaning of statute leads to absurd result or thwarts obvious purpose of statute, courts may 
adopt non-literal interpretation, but not when no such consequences would follow and literal meaning 
appears consonant with act’s purpose).

98. Powell, 644 F.2d at 1071.
99. See Strawbridge v. Curtiss, 7 U.S. (3 Cranch) 267 (1806) (declaring rule of complete diversity). 

See supra notes 45-59 and accompanying text (describing Strawbridge and rule of complete diversity).
100. Kroger. 437 U.S. at 373-74.
101. Powell, 644 F.2d at 1071 n.10.
102. The argument that Congress has ratified the judicial construction of a statute by re-enacting it 

unchanged is applicable only if the Court was in fact construing a statute and not the Constitution. If 
the Court was construing the Constitution, congressional action to overrule the construction will be 
without effect. In this circumstance, congressional re-enactment without changes reflects recognition 
not of the Court’s correctness, but of the futility of doing otherwise. Although the opinion in Straw
bridge v. Curtiss, 7 U.S. (3 Cranch) at 267, clearly construed only the Judiciary Act and not the Consti
tution, see supra notes 44-51 and accompanying text (discussing Strawbridge}, a subsequent case 
assumed in dictum that the rule of complete diversity was constitutionally mandated. Shields v Bar
row, 58 U.S. (17 How.) 130, 145 (1854), and the Court expressly reserved the question in Treines v. 
Sunshine Mining Co., 308 U.S. 66, 71 (1939). See 13 C. Wright, A. Miller & E. Cooper, Federal 
Practice and Procedure § 3605, at 622-23 (1975) (recounting preceding developments). In the face 
of constitutional doubt over its power to amend the Court’s construction, Congress’ restraint amounted 
to less than a ringing endorsement. Not until 1967 did the Court hold that the rule of complete diversity 
was a statutory construction and not constitutionally required. State Farm Fire & Casualty Co. v. 
Tashire, 386 U.S. 523, 530-31 (1967). Since then, Congress has amended the statute only once and then 
only as an incident to an enactment with wholly different concerns. Foreign Sovereign Immunities Act 
of 1976, Pub. L. No. 94-583, § 3, 90 Stat. 2891, 2891 (1976); see H.R. Rep. No. 94-1487, 94th Cong., 2d 
Sess. 14, reprinted in 1976 U.S. Code Cong. & Ad. News 6604, 6613 (changes to § 1332 made to avoid 
redundancy with new § 1330).

103. In finding that Congress did not exempt maritime cases from the reach of the complete diversity 
rule, perhaps the court meant that Congress should have anticipated the Powell situation. See supra text 
accompanying note 101 (court’s language). To expect such prescience of the legislative branch would 
accord with neither reason nor experience.

The “congressional mandate” perceived by the Court in Kroger, even if ac
cepted uncritically,102 cannot, consistently with its own logic, be extended to 
maritime cases. The “mandated” holdings involved state-law claims, not mari
time claims. They construed section 1332 alone, not in conjunction with sec
tion 1333. Consequently, there were no applicable cases for Congress to 
“ratify,”103 and, consequently, the Powell court’s reliance on Kroger was 
misplaced.
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C. THIRD RATIONALE: PROCEDURE AT TRIAL

For its third rationale, the Fifth Circuit shifted its emphasis from direct ju
risdictional analysis to an examination of the trial procedures that Powell’s 
jurisdictional allegations would invoke. The court observed: “The real issue is 
whether Powell was entitled to a trial by jury, and that is a question which only 
by historical accident hinges on the nature of the jurisdictional basis.”104 If 
Powell’s diversity claims had been allowed, two trial procedures would have 
been possible: jury trial of the diversity claims with bench trial of the admiralty 
claims (a split trial)105 or jury trial of all the claims. These two procedures the 
court examined in turn. It rejected both, concluding that denying diversity 
jurisdiction altogether to Powell would be more consistent with the current 
legal framework for determining the availability of a jury trial in maritime 
cases.106

104. Powell, 644 F.2d at 1069.
105. In fact, Powell had requested a split trial. Id. at 1065.
106. Id. at 1071.
107. Id. at 1069.
108. 374 U.S. 16 (1963).
109. Id. at 17.
110. Id. at 20. The plaintiff had a right to a jury trial on the Jones Act claim because he brought it at 

law. See The Jones Act, 46 U.S.C. § 688 (1976) (statute provides for jury trial in suit at law). He had 
no right to a jury trial on his maintenance and cure claim, because, in federal court, it was exclusively 
cognizable in admiralty. 374 U.S. at 17. According to Romero, the maintenance and cure claim in 
Fitzgerald technically was heard at law, pendent to the Jones Act claim. Romero, 358 U.S. at 380-81. 
Fortunately, the Fitzgerald Court did not trouble itself with the juridically opaque question whether a 
right to jury trial attached by virtue of this pendency.

111. 374 U.S. at 21.
112. Id. at 19 & n.7, 20. Such awards could occur because of the overlapping formulas of the two 

claims. The Court noted that under the Jones Act, the plaintiff could recover all lost earnings and 
medical expenses and for pain and suffering, subject to reduction for contributory negligence. Id. 
Under maintenance (living expenses) and cure (medical care ), he could recover lost wages to the end of 
the voyage and medical expenses incurred until recovery or until the point when he became incurable, 
but with no reduction for contributory negligence. Id. In addition, the seaman’s award for mainte
nance covered the period of his cure. Crooks v. United States, 459 F.2d 631, 633-34 (9th Cir. 1972) 
(discussing this potential for double recovery). A trial judge, therefore, might have difficulty ascertain
ing the elements of the jury’s Jones Act award so as not to duplicate any of them in the maintenance 
and cure award. Id. at 18-20.

The court rejected the split trial procedure107 by analogizing to Fitzgerald v. 
United States Lines Co.108 In Fitzgerald, the Supreme Court selected the ap
propriate trial procedure for a suit against a non-diverse defendant for negli
gence under the Jones Act and for maintenance and cure.109 The plaintiff in 
such a suit had a right to a jury trial for the Jones Act claim, but not for the 
maintenance and cure claim.110 Rejecting a split trial procedure of trying the 
first claim to the jury and the second claim to the court, the Court held that 
both should be submitted to the jury when they arose out of one set of facts.111 
A principal concern for the Court was the potential in a split trial for excessive 
or deficient recoveries due to inconsistent damage awards by the two 
factfinders.112

The Fifth Circuit declared that the split trial avoided in Fitzgerald was “par
ticularly striking” because it divided one cause of action against one defendant 
between two factfinders. The court conceded, moreover, that each defendant in 
Powell in a split trial would have the entire cause of action against him de
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cided by one factfinder. Nonetheless, the court asserted, the facts underlying 
Powell’s various claims were “interrelated in a manner analogous to the confu
sion between the causes of action in Fitzgerald'' Thus the policy of Fitzgerald 
would require a procedure extending jury trial, if permitted at all. to all of 
Powell’s claims.113

113. Powell, 644 F.2d at 1069.
114. Id. at 1070.
115. See supra notes 31, 34 (detailing Powell’s amendment of his complaint to include diverse 

parties).
116. Powell, 644 F.2d at 1071. Actually the Romero Court, having spent itself over the jurisdictional 

question, reserved the issue of the mode of trial appropriate for the pendent admiralty claims. 358 U.S, 
at 381. The Court did indicate, in one passage, a predisposition to hold that Congress had the sole 
power to extend jury trial to admiralty. The Court noted that “in the entire history of federal maritime 
legislation . . . Congress has not once left the availability of trial on the law side to inference. It has 
made specific provision.” Id. at 371. Three terms later, however, the Court extended the right to jury 
trial to the pendent claims at issue in Romero v. Fitzgerald, 374 U.S. 16. 20-21 (1963). Justice Harlan, in 
a lone dissent, believed that, because the rule was entirely procedural, it should have been submitted to 
Congress in accordance with the statute empowering the Court to prescribe rules of procedure in admi
ralty, 28 U.S.C. § 2073, repealed by Act of November 6, 1966. Pub. L. No. 89-773, § 2, 80 Stat. 1323. 
1323 (1966). Fitzgerald, 374 U.S. at 22 (Harlan, J., dissenting).

117. Powell, 644 F.2d at 1071.
118. See id. at 1065-66 (jury trial available in diversity, not in admiralty).
119. Id. at 1069-71.

The court proceeded to reject that procedure too, reasoning that it would 
extend jury trial to far more claims exclusively cognizable in admiralty than 
Fitzgerald had, since a plaintiff would have only to name one diverse defend
ant to get a jury trial of all his claims.114 And as Powell himself had so help
fully demonstrated, a determined plaintiff will ferret out a diverse 
defendant.115 The court found that such an expansion in the use of jury trials 
for admiralty claims would conflict with Romero, which had indicated that any 
divergence from the tradition of bench trials in admiralty should be effected 
only by Congress.116 Thus, the court resolved the “real issue’’ in the case: 
Powell would not get a jury trial.117

The trouble with this reasoning is that it proceeds backwards. As the court 
stated, the jurisdictional basis of maritime claims determines the procedure at 
trial.118 But the court’s subsequent analysis implicitly used the procedure to 
determine the jurisdictional basis. The court examined the procedures avail
able under Powell’s jurisdictional allegations and rejected them both,119 leav
ing the sole alternative a bench trial. The concluding segment of this 
analysis—never stated quite this baldly—is that because Powell could only get 
a bench trial and because bench trials are customary in admiralty, his claims 
must be cognizable only in admiralty. This must have been the court’s conclu
sion, for though the “real issue’’—the practical consequence of all the argu
ing—was whether Powell would get a jury trial, the threshold legal issue was 
the jurisdictional basis of Powell’s claims. And it was this threshold issue that 
the court was actually deciding. If the court had already decided that it did 
not have diversity jurisdiction, the discussion of trial procedure would have 
been superfluous. Conversely, if the court had already decided that it did have 
diversity jurisdiction, no amount of procedural awkwardness could have de
nied Powell a jury trial on his diversity claims, for a maritime claim brought in 
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diversity invokes the seventh amendment right to jury trial.120 In fact, the 
court’s discussion was an attempt to derive inductively from the anticipated 
procedure at trial the answer to the threshold issue. But the federal statutes 
confer jurisdiction according to the nature of claims or parties, not by prognos
tication of the subsequent trial procedure.121

120. See Atlantic & Gulf Stevedores, Inc. v. Ellerman Lines, Ltd., 369 U.S. 355, 360 (1962) (right to 
jury trial guaranteed in maritime suit brought in diversity).

121. Cf. Waring v. Clarke, 46 U.S. (5 How.) 440, 458-60 (1847) (availability of jury trial in common
law court of concurrent jurisdiction does not preclude admiralty jurisdiction; admiralty jurisdiction 
determined by subject matter of contract or locality of tort).

122. Powell, 644 F.2d at 1064.
123. The Federal Rules of Civil Procedure permit voluntary dismissal by agreement of the defend

ants, Fed. R. Civ. P. 41(a)(1), or by order of the court, Fed. R. Civ. P. 41(a)(2).
124. This procedure was recognized as a jurisdictionally sound alternative for the defendant in Faye 

r. Ashland Oil Co. See supra note 66 (discussing this procedure approved in Faye).
125. The defendants in either action could not object to the absence of an indispensable party. Rule 

19 of the Federal Rules of Civil Procedure (joinder of persons needed for just adjudication) does not 
alter the longstanding practice of not requiring the addition of joint tortfeasors. 7 C. Wright & A. 
Miller, Federal Practice and Procedure § 1623, at 241-43 (1972). Indeed, the defendants would 
be delighted with the opportunity to exonerate themselves by casting blame on the absent parties.

126. A facially similar but substantively different restriction on joinder existed before the admiralty
law unification. Then, federal district courts had jurisdiction over admiralty and law claims separately, 
but not when joined See Currie, The Silver Oar and All That: A Study of the Romero Case, 27 U. Chi. 
L. Rev. 1, 12 (1959) (federal court’s inability to hear admiralty claims with law claims). This was 
because the separate admiralty and law dockets created essentially different forums: a district court 
sitting in admiralty could not hear a separate legal claim, nor could a court on the law side hear a 
separate admiralty libel. Id. at 28-40 (courts’ transfer and dismissal of claims filed on wrong “side” of 
court). The 1966 unification abandoned this fiction of two courts in one. A district court now has one 
docket and can hear any separate claim over which the court has jurisdiction. Fed. R. Civ. P. 18 (free 
joinder of legal, equitable, and maritime claims). Thus, the pre-unification practice is not precedent for 
the anomalous result in Powell, for the former refrained from merging what were, conceptually, two 
separate courts, while the latter refused to join claims under two separate jurisdictions.

IV. The Peculiar Jurisdictional Consequence of the Powell 
Court’s Decision

Although the Powell court considered the consequences of its decision for 
trial procedure, it never considered its logical consequence for jurisdictional 
analysis. Had it done so, the peculiarity of its holding would have been 
apparent.

Powell decided to continue his action in admiralty after the district court 
denied his request for a jury trial,122 but he actually had another way to invoke 
federal jurisdiction for all his claims. After the trial court’s adverse ruling, 
Powell could have sought a voluntary dismissal123 and started over, this time 
filing two suits, one in diversity against the diverse defendants and one in ad
miralty against the non-diverse defendant and the vessel.124 With Powell’s co
citizen absent from the suit brought in diversity, the rule of complete diversity 
would not have been implicated.125 Both trials would proceed in the same 
courthouse, perhaps before the same judge; yet, consolidation of the two trials 
would divest the court of jurisdiction.

The Fifth Circuit has thus created an anomaly: a court with jurisdiction 
over each of several claims loses that jurisdiction when the claims are 
joined.126 Logic, however, dictates precisely the opposite result. A court with 
jurisdiction over separate claims should retain jurisdiction when they are 
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joined.127 The anomalous consequence of the Powell holding is a direct result 
of the court’s extension of the rule of complete diversity to encompass claims 
under a different jurisdictional grant.

127. See Marrin v. Akron & B. Belt R.R., 68 F. Supp. 853. 854 (N.D. Ohio 1946) (when separate 
statutes confer federal jurisdiction over each claim, joinder of claims cannot destroy court’s 
jurisdiction).

128. See supra note 97 (canons of statutory construction).
129. See supra text accompanying notes 93-95 (Powell’s claims fit jurisdictional statutes).
130. “It is quite true . . . that as the articulation of a statute increases, the room for interpretation 

must contract; but the meaning of a sentence may be more than that of the separate words, as a melody 
is more than the notes, and no degree of particularity can ever obviate a recourse to the setting in which 
all appear, and which all collectively create.” Helvering v. Gregory, 69 F.2d 809, 810-11 (2d Cir. 1934) 
(L. Hand, J.), afgd, 293 U.S. 465 (1935). Cf. supra note 97 (canons of construction emphasizing impor
tance of statute’s language to interpretation, but making some concessions to other legislative 
materials).

131. The Judiciary Act of 1789, ch. 20, § 11, 1 Stat. 73, 78 (present version codified at 28 U.S.C. 
§ 1332 (1976)). See Strawbridge, 7 U.S. (3 Cranch) at 267.

132. Strawbridge, 7 U.S. (3 Cranch) at 267; see supra notes 44-51 and accompanying text (discussing 
Strawbridge).

V. An Alternative Analysis

After the preceding pages’ captious detection of flaws in the court’s reason
ing, it remains for this section to suggest a sound alternative analysis. The 
analysis first addresses the jurisdictional problem, then selects an appropriate 
procedure for trial.

A. FIRST, JURISDICTION

The threshold jurisdictional issue is one of statutory interpretation. This en
tails an examination first of the statutes’ words and then of their purposes.128 
The words are straightforward. Each of Powell’s claims had a statutory basis 
of jurisdiction, either under section 1332 or under section 1333. The diversity 
claims satisfied the rule of complete diversity, which was irrelevant to the ad
miralty claims because they were not brought under section 1332.129 Thus, 
Powell, under a literal reading of the statutes, had properly invoked federal 
jursidiction.

This reasoning and conclusion are certainly simpler than the analysis the 
Powell court employed. But a careful reading of any statute should at least 
consider, however perfunctorily, the enactment’s underlying purpose.130 This 
consideration invites the inquiry whether the Fifth Circuit was somehow cor
rect to deny to maritime claims brought only partly in diversity the jurisdic
tional advantage literally conferred by section 1333—the ability to join non- 
diverse parties—when the law has denied the same advantage to state-law 
claims brought entirely in diversity.

Indeed, the Supreme Court in Strawbridge and Romero construed jurisdic
tional statutes to reach meanings different from those obviously conveyed by 
the statutes’ express words. The words of the original diversity statute literally 
describe cases with only minimal diversity, which are, after all, “suits of a civil 
nature . . . where . . . the suit is between a citizen of the State where suit is 
brought, and a citizen of another State.”131 But Strawbridge held that the stat
ute does not encompass such cases.132 Likewise, the words of section 1331 liter
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ally describe claims under the general maritime law, which are “civil actions 
wherein the matter in controversy . . . arises under the . . . laws ... of the 
United States.”133 Romero held that the statute does not encompass those 
claims.134 Both decisions were based not on the statutory words, but on the 
underlying statutory purposes: Romero, explicitly, and Strawbridge, implicitly.

133. 28 U.S.C. § 1331 (1958) (current version at 28 U.S.C. § 1331 ( Supp. IV 1980)); see also Jenkins 
v. Roderick, 156 F. Supp. 299, 301 (D. Mass. 1957) (Wyzanski. J.) (“[t]he words of the jurisdictional 
statute fit like a glove”).

134. Romero, 358 U.S. at 380.
135. Stolz, Pleasure Boating and Admiralty: Erie at Sea, 51 Cal. L. Rev. 661, 670 nn.39-42 (1963).
136. See The Robert W. Parsons, 191 U.S. 17, 48-52 (1903) (Brewer, J., dissenting) (admiralty relates 

to oceans with view to uniformity in international commerce); Waring v. Clarke, 46 (5 How.) 441, 471 
(1847) (Woodbury, J., dissenting) (desirable that law regarding matters connected with ocean, with 
foreign intercourse, with foreign laws, with foreign peoples, be uniform).

137. See, eg., Foremost Ins. Co. v. Richardson, 102 S. Ct. 2654, 2658 (1982) (primary focus of admi
raltyjurisdiction is unquestionably the protection of maritime commerce). 7A J. Moore & A. Palaez, 
Moore’s Federal Practice U 190, at 2005 (2d ed. 1981) (purpose of admiralty law to enhance and 
encourage participation in transport of people and goods upon navigable waters); Black, Admiralty 
Jurisdiction: Critique and Suggestions, 50 Colum. L. Rev. 259, 262 (1950) (Constitution expresses 
strong federal interest in orderly and uniform judicial governance of maritime industry); Stolz, Pleasure 
Boating and Admiralty: Erie at Sea, 51 Calif. L. Rev. 661, 669-71 (1963) (apparent purpose of admi
ralty jurisdiction to promote commerce by increasing merchants' confidence).

138. See supra note 3 (text of admiralty grant in Judiciary Act of 1789).
139. See D Robertson, Admiralty and Federalism 22-27 (1970) (clause originated in Senate 

drafting committee and was therefore probably the brainchild of Sen. Ellsworth, later Chief Justice of 
the Supreme Court, but no contemporary evidence of its purpose survives).

140. See G. Gilmore & C. Black, supra note 2, § 6-58, at 456 (Jensen originated rule that maritime 

The purposes of sections 1332 and 1333 might similarly prevent Powell’s 
joinder, though their words literally permit it. Though the purposes of these 
statutory grants are not known with the historical certainty that a purpose 
clause appended to the actual legislation would provide, the traditional expla
nations for their adoption are supported by probability and by contemporary 
documentation. Subsequent history, however, is not wholly consistent with 
these traditional explanations.

The history of admiralty jurisdiction, in fact, is full of contradictions. The 
jurisdictional grant was supposed to produce a uniform law shaped by the fed
eral courts. Passages in the debates of the constitutional convention and in The 
Federalist show that the framers valued uniformity not as a matter of substan
tive law, but instead for its likely contribution to harmonious foreign rela
tions.135 But the consequent argument—that admiralty jurisdiction should be 
restricted to ocean traffic because such traffic much more than its inland coun
terpart tended to involve foreigners—has found little support in the Supreme 
Court.136 Thus, a concern with foreign relations can no longer explain the need 
for uniformity. Indeed, recent commentators have stated that the purpose of 
uniformity is to enhance efficiency of operations, increase the confidence of 
merchants, and promote commerce generally.137

After the federal courts were vested with admiralty jurisdiction, the principle 
of uniformity, whatever its purposes, was for many years frankly ignored. Ac
companying the statutory grant of federal admiralty jurisdiction was the sav- 
ing-to-suitors clause,138 whose origins are shrouded in mystery,139 but whose 
effect, for more than a century, was to permit state courts to hear maritime 
cases and to apply their own law140 —in other words, to defeat the putative 
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purpose of the federal admiralty grant. Thus, if uniformity was indeed the 
initial statutory purpose, it evidently was not foremost in the minds of subse
quent interpreters. In fact, not until 1917 did the Supreme Court, in Southern 
Pacific Co. v. Jensen,'4' begin to restore the national uniformity of maritime 
law.141 142

law displaces common law in non-admiralty courts). Southern Pacific Co. v. Jensen, 244 U.S. 205, 222- 
23 (1917) (Holmes, J., dissenting) (despite different admiralty rule, state law prevailed in state courts; 
common law freely supplemented admiralty law); Kalleck v. Deering, 161 Mass. 469, 471-72, 37 N.E. 
450, 452 (1894) (Holmes, J.) (tort’s occurrence aboard ship does not require common law court where 
suit brought to apply federal maritime law ); cf. D. Robertson, Admiralty and Federalism 148- 
184 (1970) (survey of Supreme Court cases before Jensen concludes that they do no more than suggest 
dual system of law and that statements to the contrary were common).

141. 244 U.S. 205 (1917).
142. See G. Gilmore & C. Black, supra note 2, §§ 6-58 to 6-61, at 456-68 (detailing history of 

doctrine of supremacy of maritime law after Jensen).
143. This characterization may not be entirely fair. Although the cautious foreign merchant might be 

sued in state court, he could remove to federal court. Judiciary Act of 1789, ch. 20, § 12, 1 Stat. 73, 79- 
80 (removal provision) (codified as amended at 28 U.S.C. § 1441 (1976)). And after 1842—with the 
advent of Swift v. Tyson, 41 U.S. (16 Pet.) 1,18 (1842) (federal court sitting in diversity not required to 
apply state common law) (overruled by Erie R R v. Tompkins, 304 U.S. 64, 79 (1938) (federal court 
sitting in diversity bound to follow state decisional law))—his case would be tried under federal com
mon law. Moreover, as libelant he could choose the federal forum and not be dislodged therefrom.

144. McReynolds, J.
145. See New Jersey Steam Navigation Co. v. Merchants’ Bank of Boston, 47 U.S. (6 How.) 343, 390 

(1848) (saving-to-suitors clause probably inserted from abundant caution lest exclusive admiralty grant 
be read to take away concurrent remedy which had existed previously).

146. The Judiciary Act of 1789 was a compromise between the Federalists and the Anti-Federalists. 
Its provisions did not entirely satisfy either party. Warren, New Light on the History of the Federal 
Judiciary Act of 1789, 37 Harv. L. Rev. 49, 53-55 (1923).

147. Because of the saving-to-suitors clause, the maritime plaintiff has a particularly generous 
number of forums from which to choose. See supra notes 3-16 and accompanying text (statutory 
scheme); Black, Admiralty Jurisdiction: Critique and Suggestions, 50 Colum. L. Rev. 259, 267-69 (1950) 
(only possible rationalization for statutory scheme is overriding interest in plaintiff’s convenience).

148. The saving-to-suitors clause may still be necessary for relief of certain equitable claims. See 
supra note 7 (noting admiralty’s limited equity powers).

149. See Robertson, Admiralty Procedure and Jurisdiction After the 1966 Unification, 74 Mich. L. 
Rev. 1627, 1693 (1976) (many members of federal judiciary expert in matters maritime). The Romero 
Court noted only about 150 maritime cases brought in state courts over a five-year period. Romero, 358 
U.S. at 372, 409. The corresponding number for 1958-62 was about 200. See Eighth 5-Year Index- 
Digest of American Maritime Cases 1958-1962, at lv-lxii (1963) (list of state cases reported).

150. Chief Justice Marshall’s words are often quoted:
However true the fact may be, that the tribunals of the states will administer justice as impar
tially as those of the nation, to parties of every description, it is not less true that the constitu

Apart from sabotaging the main purpose of the admiralty grant143 —which, 
interestingly, it required 128 years and the singular sagacity of the Jensen opin
ion’s author144 to recognize—the saving clause was designed to preserve the 
concurrent power and the common-law remedy of the state courts over mari
time cases.145 Perhaps this was out of jealousy of federal power,146 perhaps out 
of solicitude for maritime claimants.147 Cut loose from its vague historical ba
sis, the most important effect of the saving clause today is to preserve for mari
time claimants the common-law remedy of a jury trial.148 And the most 
important effects of the admiralty grant are to vest the federal courts and Con
gress with lawmaking power over maritime affairs and to afford parties a fo
rum with particular expertise in administering maritime law.149

Diversity jurisdiction has a better documented origin and a more consistent 
history. Its traditionally recognized purpose,150 supported by historical evi
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dence,151 was to afford out-of-state litigants a forum free from local prejudices. 
But just as the saving-to-suitors clause undermined national uniformity in ad
miralty, so too the rule of complete diversity led the diversity grant astray from 
its supposed purpose. The rule of complete diversity can be explained, partic
ularly under the facts of Strawbridge, as an attempt to limit the scope of diver
sity jurisdiction to its purpose. If the interests on each side of a lawsuit are 
joint interests, and a party on one side is from the same state as an opposing 
party, then a court of that state will be unlikely to favor either side out of local 
prejudice, because favoring the local party on one side will necessarily harm 
the local party on the other.152 In such a case the federal forum is not necessary 
because the joint interest effectively neutralizes local prejudice. But in two 
common situations no such justification for the rule of complete diverstity 
exists.

tion itself either entertains apprehensions on this subject, or views with such indulgence the 
possible fears and apprehensions of suitors, that it has established national tribunals for the 
decision of controversies between aliens and a citizen, or between citizens of different States.

Bank of the United States v. Deveaux, 9 U.S. (5 Cranch) 61, 87 (1809). Justice Curtis’ words are also 
often quoted:

Its purpose was, to extend the judicial power to those controversies into which local feelings or 
interests might so enter as to disturb the course of justice, or give rise to suspicions that they 
had done so, and thus possibly give occasion to jealousy or ill will between different States

[Dred] Scott v. Sandford, 60 U.S. (19 How.) 393, 580 (1856) (Curtis, J., dissenting). See also 13 C. 
Wright, A. Miller & E, Cooper, Federal Practice and Procedure § 3601 (1975) (history and 
purpose of diversity jurisdiction; discussing local prejudice and related theories).

151. James Madison explained that “[i]t may happen that a strong prejudice may arise, in some 
states, against the citizens of others, who may have claims against them. We know what tardy, and 
even defective, administration of justice has happened in some states. A citizen of another state might 
not chance to get justice in a state court, and at all events he might think himself injured.” 3 The 
Debates in the Several State Conventions on the Adoption of the Federal Constitution, 
as Recommended by the General Convention at Philadelphia in 1787, at 533 (J. Elliot 2d ed. 
1836) (1st ed. 1830). The amendments made to the diversity provision of the Judiciary Act as it 
progressed through the Senate can be explained as having been intended to make the provision con
form more closely to the local prejudice theory. Friendly, The Historic Basis of Diversity Jurisdiction, 41 
Harv. L. Rev. 483, 500-01 (1928).

152. Currie, The Federal Courts and the American Law Institute, 36 U. Chi. L. Rev. 1, 18 (1968).
153. Id. at 19. Chief Justice Marshall limited the rule of complete diversity to the situation in which 

the parties’ interest is joint, but his motives for so doing are not clear. Strawbridge, 1 U.S. (3 Cranch) at 
267. See supra note 55 (text of decision limiting scope of rule; discussion of possible motives). Later 
courts extended the rule to separate interests. See supra notes 54-56 and accompanying text (discussing 
extension of rule).

154. Currie, supra note 152, at 19.
155. The Vermont defendant will be unable to remove to federal court unless the claim against his 

codefendant is a “separate and independent claim.” 28 U.S.C. § 1441(c) (1976). It is unlikely that the 
claims in such a case will be sufficiently separate because state joinder rules will probably require the 
claims to be more than tenuously related. Professor Currie gives two examples conforming to this 

In the first situation, the parties’ interest is not joint.153 If a Massachusetts 
plaintiff sues Massachusetts and Vermont defendants who are not alleged to be 
jointly liable, the rule of complete diversity precludes federal jurisdiction. If 
the plaintiff resorts to a Massachusetts state court, local prejudice, if present, 
will vent itself on the Vermont defendant because his Massachusetts co-de- 
fendant will not share his liability.154 Furthermore, the Vermont defendant 
probably cannot protect himself against such prejudice by removing to federal 
court.155 If, instead, the plaintiff resorts to a Vermont court, then either he or 
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the Massachusetts defendant will suffer.156 Whichever forum is chosen, the 
rule of complete diversity results in one party’s being forced to defend himself 
in a potentially hostile state forum.

model, in which the rule of complete diversity has permitted serious abuse: joinder of local employees 
in personal-injury actions against out-of-state railroads and joinder of local advertisers in a libel suit 
against an out-of-state newspaper. Currie, supra note 152, at 19.

156. These hypothetical focus on potential harms to defendants because they are unable to protect 
themselves by choosing a favorable forum. The plaintiff chooses the forum, and the defendant, unless 
he can remove to federal court, is stuck with that choice. In contrast, a plaintiff usually can select 
among the available forums; if potential co-plaintiffs choose a forum unfavorable to him, he can sue 
separately in another forum. Plaintiffs, however, are not immune to being brought into out-of-state 
courts against their choice. An involuntary plaintiff, joined by the court as a necessary party, gets a 
forum chosen by another. And if he has a separate interest, the concerns for fairness to a defendant will 
apply equally to him.

157. The built-in venue provision of the Judiciary Act of 1789 made this suit impossible, even if the 
parties were completely diverse. See supra note 44 (text of Judiciary Act); Kitchen v. Strawbridge, 14 
F. Cas. 692, 693 (C.C.D. Pa. 1821) (No. 7,854) (Georgia plaintiff sues Pennsylvania defendant and 
Masschusetts defendant in Pennsylvania federal court; court without jurisdiction because controversy 
between plaintiff and Massachusetts defendant must be brought in one of their respective states). This 
suit may be possible today because the current venue provision, 28 U.S.C. § 1391(a) (1976), permits 
diversity suits to be brought where the claim arose.

158. Currie, supra note 152, at 19. Another commentator was unimpressed by this possible abuse: 
“|W)ho can say whether a Vermont jury, concentrating attention on the one Vermont defendant, would 
shut its eyes to the merits of the complainants’ case, or, realizing that its fellow citizen was only one of a 
crowd, would deal fairly and squarely with all?” Friendly, The Historic Basis of Diversity Jurisdiction, 
41 Harv. L. Rev. 483, 509 (1928).

159. Professor Currie posits one situation in which a joint interest shared with a local party does not 
protect an out-of-state party. That party, if joined with a judgment-proof local defendant, will be 
unprotected by the local court’s solicitude for its own citizens because a judgment against the local 
defendant cannot hurt him. Currie, supra note 152, at 19.

In the second situation in which the rule disserves the purpose of the statute, 
a plaintiff and a defendant are co-citizens of a state other than that where suit 
is brought.157 Here, even the presence of a joint interest fails to neutralize local 
prejudice. If a Massachusetts plaintiff brings suit in a Vermont court against 
Massachusetts and Vermont defendants, alleging their joint liability, the court 
may favor the defendants, because one of them is from Vermont, and the 
plaintiff is not.158 Despite the possibility of local prejudice against the out-the- 
state plaintiff, the rule of complete diversity precludes federal jurisdiction over 
his suit.

The rule of complete diversity, then, works well when each out-of-state 
party shares a joint interest with a local party and has no separate interests in 
the suit.159 The joint interest neutralizes local prejudice because the local court 
cannot disfavor an out-of-state party without injuring a local party. But, as the 
situations described above demonstrate, the rule indiscriminately embraces 
many other cases in which local prejudice can affect the outcome of a suit.

Indeed, a rule requiring only minimal diversity would have served the diver
sity statute at least as well as the one requiring complete diversity has. Neither 
rule serves the diversity statute’s purpose with precision: although complete 
diversity fails to protect litigants against local prejudice in the situations de
scribed above, minimal diversity encompasses cases like Strawbridge in which 
local prejudice is neutralized and the federal forum is therefore unnecessary.

Ideally, each case should be scrutinized to see whether sharing a joint inter
est with a local party shields each out-of-state litigant from local prejudice. If it 
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does not, the federal forum should be available. All vulnerable parties would 
be protected from local prejudice and the federal forum would not be used 
unnecessarily. But because engaging the kind of joint interest analysis exem
plified above as a threshold question for every diversity suit would be a formi
dable burden on the courts, procedural convenience demands a rule that can 
be administered quickly and simply. The rule of complete diversity is simply 
the chosen bright line rule. It is a compromise—probably never consciously 
selected,160 but nonetheless acceded to by the Supreme Court and Congress— 
between the litigant’s interest in an unbiased forum, the federal courts’ interest 
in an uncrowded docket, and the states’ interest in avoiding undue federal in
trusion upon their sovereignty over traditional local affairs.161

160. Strawbridge applied the rule of complete diversity only to suits on joint interests. See supra 
note 153 (discussing this point). Cases extending the rule to suits joining separate claims probably 
never considered the propriety of doing so because, even without a rule of complete diversity, the 
logical procedure for evaluating whether those claims were cognizable in federal court would be to 
examine each in turn. This procedure would automatically oust non-diverse parties.

161. The compromise used to be much more favorable to defendants exposed to possible local 
prejudice. The Separable Controversy Act, ch. 288, 14 Stat. 306 (1866), and its immediate progeny 
mitigated the potential harshness of the rule of complete diversity to an out-of-state defendant joined 
with local defendants. The statute permitted such a defendant, if sued on a separable claim, to remove 
into federal court. 14 C. Wright, A. Miller, E. Cooper, Federal Practice and Procedure 
§ 3724, at 621 (1976). The 1948 revision of the Judicial Code terminated the effectiveness of this law by 
changing the separable claim language of the old statutes to make the provision encompass only a 
“separate and independent claim or cause of action.” See 28 U.S.C. § 1441(c) (1976) (separate claim 
removal statute). As Professor Currie explains, “(T)he out-of-state concurrent tortfeasor for whose pro
tection the statute was enacted has been removed from its scope.” Currie, supra note 152, at 24.

162. See supra notes 59-65 and accompanying text (describing cases holding joinder of diversity 
claims with federal question claim against non-diverse defendant does not violate rule of complete 
diversity).

163. One example of a joint interest between claims under different substantive law is a 
crewmember's suit for injuries caused by the concurrent negligence of his employer and another party 
when the damages cannot be apportioned. The claim against the first defendant would be under the 
Jones Act, against the second, under the general maritime law.

164. This suggests that the Powell court’s focus on substantive law was not entirely wrong. See supra 
text accompanying notes 72-78 (court’s emphasis on substantive law in finding that admiralty jurisdic
tion not independent from diversity jurisdiction). But the court used the identity of the substantive law 

When the rule of complete diversity is viewed from this perspective, it is 
apparent why a plaintiff can join a diversity claim against a diverse defendant 
with a federal question claim against a non-diverse defendant without trans
gressing the rule.162 If the two defendants share a joint interest, it will neutral
ize local prejudice and thereby eliminate the need for the unbiased federal 
forum. But the likelihood that defendants to claims brought under different 
substantive laws will share a joint interest is remote because the different laws 
will probably impose different standards of liability.163 Thus, ousting such par
ties’ suits from federal court would almost always harm the parties by exposing 
them to the possibility of local prejudice in a state forum and would almost 
never serve judicial economy by excluding from federal court suits in which a 
joint interest neutralized such prejudice.

When a plaintiff joins admiralty claims against a non-diverse defendant 
with diversity claims against a diverse defendant, as Powell did, the analysis is 
different. General maritime law is likely to govern both claims, and the de
fendants, therefore, are probably as likely to share a joint interest as are de
fendants to claims entirely under state law.164 But it does not follow that 
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because the rule of complete diversity encompasses all state law claims, it 
should therefore encompass maritime claims brought in diversity and in admi
ralty. The three interests at stake in applying the rule of complete diversity to 
state-law claims were the litigants’ interest in an unbiased forum, the federal 
courts’ interest in an uncrowded docket, and the states’ interest in avoiding 
undue federal intrusions upon state sovereignty.165 This last interest is absent 
from an analysis of maritime claims, because general maritime law is declared 
by federal courts and followed by state courts.166 Moreover, the federal interest 
in lowering case volume is hardly affected because if maritime litigants cannot 
sue in diversity, they will sue in admiralty, and the total number of cases on 
the courts’ dockets will be no smaller.167 Finally, the maritime litigant has an 
interest the state-law litigant lacks: his desire for the federal forum’s expertise 
in the substantive law of his claim. These different interests suggest a different 
result for maritime claims than for state-law claims. The litigant’s interests in 
seeking the common-law remedy saved to him by the saving clause in an unbi
ased, expert forum outweigh what little federal interest there may be in exclud
ing the occasional maritime litigant protected against local prejudice by his 
joint interest with a local party. Thus, the appropriate bright-line rule is to 
vest the federal court with jurisdiction over a joinder like Powell’s.

under admiralty and diversity to reach the misguided conclusion that the two jurisdictions were not 
independent. The significance of that identity related, instead, to the likelihood that claims brought 
under both jurisdictions would share joint liability.

165. See supra text accompanying note 161 (noting these interests).
166. Chelentis v. Luckenbach Steamship Co., 247 U.S. 372, 381, 384 (1918) (general maritime law as 

accepted by federal courts constitutes national law; litigants’ rights in common-law court determined by 
maritime law, not common law).

167. Indeed, it is as likely that a litigant will split his action, bringing part in diversity, part in admi
ralty, as it is that he will bring the entire action in admiralty. See supra text accompanying notes 123-27 
(possibility for plaintiff like Powell to split his action). Splitting would actually increase the docket 
volume because for each action that joined admiralty and diversity claims, like Powell’s, two separate 
actions would be brought.

168. Powell, 644 F.2d at 1065.
169. See supra note 97 (canons of construction).

In truth, however, the reader should view the employment of the jurisdic
tional statutes’ purposes in the foregoing analysis of Powell skeptically. The 
putative purposes of the admiralty and diversity grants on which the analysis is 
wholly based have, as shown above, limited applicability to the actual con
struction the jurisdictional statutes have received. Moreover, the abstractions 
such analysis requires may have little to do with the actual interests of the 
parties. In Powell, for example, the out-of-state parties, whose interests diver
sity jurisdiction was supposed to protect, joined in the motion to defeat that 
jurisdiction, while Powell invoked diversity to stay out of the courts of his 
home state.168

A court construing statutes whose language is clear but whose purposes are 
indefinite and often contradictory should rely on the statutory language169 and 
avoid futile and frustrating efforts to make dubious order out of amorphous 
history. Few courts interested in truly implementing the intent of the legisla
ture will relish making the sort of analysis engaged in by this note, which 
weighs highly theoretical interests to apply succinct statutory language to a 
varied multitude of concrete controversies. Moreover, a resolution in Powell 
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based solely on a plain reading of statutory language is consonant with the 
practical recognition that the maritime plaintiffs interest in the expert court 
and the common law remedy of a jury trial are not mutually exclusive, that 
there is no rational reason he should trade the one for the other, that the aver
age litigant values the two more than he worries about local prejudice, and that 
his getting both federal forum and jury trial by the happenstance of diversity 
bears but little relation to his true interests. A helpful resolution would give 
the parties access to the experienced forum and a greater choice of procedures. 
Powell’s joinder does that.

B. THEN, PROCEDURE

Once a plaintiff suing on a joinder like Powell’s successfully invokes the 
court's jurisdiction, a procedure for trial must be determined. Trial procedure 
was the subject of the Powell court’s third rationale.170 Because the claims 
brought in diversity invoke the right to a jury trial,171 two procedures are pos
sible: a jury trial of the diversity claims with a bench trial of the admiralty 
claims or a jury trial of all the claims.

170. See supra notes 104-21 and accompanying text for a discussion of the court’s third rationale.
171. See Atlantic & Gulf Stevedores, Inc. v. Ellerman Lines, Ltd., 369 U.S. 355, 360 (1962) (right to 

jury trial guaranteed in maritime suit brought in diversity).
172. Fitzgerald v. United States Lines Co., 374 U.S. 16 (1963). See supra notes 107-12 and accompa

nying text (description of Fitzgerald holding).
173. See supra note 112 (describing overlapping recovery formulas of Jones Act claim and mainte

nance and cure claim).
174. Fitzgerald, 374 U.S. at 21.
175. See supra note 112 (describing overlapping recovery formulas of Jones Act claim and mainte

nance and cure claim).
176. Powell joined unseaworthiness and negligence claims. The warranty of unseaworthiness ex

tends only to “seamen,” which Powell evidently was not. He was employed by neither the shipowner 
nor the charterer. See supra text accompanying notés 30-31 (Powell employed by federal government, 
which had hired boat). Even if Powell had been a seaman, his action for negligence would have been 
against his civilian employer and would have been a Jones Act claim. Under that claim, advantageous 
procedures would attach that would eliminate the procedural issue. See supra note 66 (describing inter
relation of unseaworthiness, Jones Act, and LHWCA in Faye v. Ashland Oil Co.).

177. See W. Prosser, The Law of Torts 313-23 (4th ed. 1971) (discussing factual considerations 
relevant to choice between apportionment of damages and full assessment against each defendant).

The Powell court rejected the first procedure by analogy to the Fitzgerald 
case,172 in which the Supreme Court, concerned by the confusion that could 
arise from trying a maintenance and cure claim to one factfinder and a related 
Jones Act claim to another,173 held that both claims should have been submit
ted to the jury.174 The analogy is inapt. The decision in Fitzgerald was moti
vated by the uniquely problematical overlapping of the plaintiffs available 
recoveries.175 By contrast, each defendant in Powell would have his entire 
cause of action tried to one factfinder, obviating the risk of double or inconsis
tent findings by two factfinders against one party. Each defendant would be 
subjected to the same recovery formula under the general maritime law of 
negligence.176 Powell’s claims would entail the comparatively simple assess
ment of damages under the one formula, followed by apportionment among 
the parties found liable or, if apportionment were not possible, judgment for 
the entire amount against each.177

The order of trial would be governed by the Supreme Court precedents for 
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split trials of legal and non-legal claims. If the bench and jury issues are factu
ally related, the legal issues must be tried first, unless the most imperative cir
cumstances dictate otherwise.178 Thus, the jury would decide the diversity 
claims, and the judge would render a decision on the admiralty claims to con
form with the jury’s verdict. Such conformity could be obtained by use of 
special verdicts and interrogatories.179 This would leave the judge much or 
little leeway, depending on the number of admiralty claims and the possibility 
of apportioning liability.

178. Beacon Theatres, Inc. v. Westover, 359 U.S. 500, 510-11 (1959); see also Dairy Queen, Inc. v. 
Wood, 369 U.S. 469. 473 (1962) (applying Beacon Theatres', when jury trial demand timely made and 
no imperative circumstances preclude jury trial, sole question is whether case contains legal issues).

179. Fed. R. Civ. P. 49.
¡80. “[JJury trial is a matter of right in the action for damages while only historic practice and the 

failure of the Rules to make affirmative provision for this situation inhibit the ordering of a jury trial of 
the admiralty suit.” Blake v. Farrell Lines, Inc., 417 F.2d 264, 266-67 (3d Cir. 1969) (holding that when 
defendant in diversity action impleaded third party defendant in admiralty and claims were closely 
related, entire case could be tried to jury in interest of efficient administration of justice).

181. Fitzgerald v. United States Lines Co., 374 U.S. 16, 20 (1963) (no law prevents jury trial in 
admiralty).

182. There remains the disquieting possibility suggested by the Powell court, see supra note 115 and 
accompanying text, that an admiralty litigant will fraudulently join a diverse party to obtain a jury trial 
on his claims. The federal courts, however, have adequate capability to prevent such joinder. An 
opposite party can effectively remove spurious parties before trial by using several procedures made 
available by the federal rules—the motion to dismiss. Fed. R. Civ. P. 12(b), and summary judgment, 
Fed R. Civ. P. 56. Moreover, § 1359 of the judicial code divests the court of jurisdiction over claims 
improperly joined to invoke the court’s diversity jurisdiction. 28 U.S.C. § 1359 (1976). The statute 
reads, “A district court shall not have jurisdiction of a civil action in which any party, by assignment or 
otherwise, has been improperly or collusively made or joined to invoke the jurisdiction of such court.”

But this elaborate procedure to ensure that the jury hear no more than it 
absolutely must has no purpose except to adhere, grudgingly, to the traditional 
rules of admiralty.180 Though the confusion over the claims in Fitzgerald com
pelled the Court’s holding, the case suggests that efficient procedures may be 
allowed to override admiralty traditions for reasons short of dire necessity.181 
Consequently, Powell should have had his entire case heard by the jury, not as 
a matter of right, but as a matter of economy. In Powell, with only one admi
ralty defendant, the case for economy was clear; in other cases, procedural 
expediency may dictate a split trial. It should ultimately be a matter for judi
cial discretion.182

Conclusion

Powell demonstrates well the quaint eccentricities of the nation’s distribu
tion of maritime cases among its courts. An otherwise mundane tort suit re
quired, because of its maritime locus, a procedural analysis that far 
overshadowed any substance the plaintiff’s claim might have had. The Fifth 
Circuit, in making that procedural analysis, had to coordinate two jurisdic
tional statutes. The two had been created with quite different intentions and 
with no anticipation that they would ever arise in the same suit. By applying a 
judicial construction of the first statute to the second, the court reached its 
decision to deny federal jurisdiction to the plaintiff.

The court did not anaylze the purposes underlying either the statutes or the 
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judicial construction. These purposes, to the admittedly limited extent that 
they are ascertainable, suggest a result contrary to the Fifth Circuit’s. But even 
to the extent that they are muddled, outdated, or just forgotten, a straightfor
ward reading of the statutes—the only remaining recourse—simply does not 
support the court’s conclusion. Thus, Powell should have been heard in the 
federal forum and should have obtained a jury trial, at least for his claims 
against the diverse defendants.

The Fifth Circuit encountered Powell much as zoology first encountered the 
duck-billed platypus: with some perplexity at an entity combining attributes 
not previously found in a single animal. Of course, a more rational system of 
maritime jurisdiction would have made the encounter unnecessary. Such a 
system would vest the federal courts with jurisdiction over the maritime mat
ters in which the federal government is truly interested and would mandate 
jury trial according to the substance of the plaintiff’s claims, not according to 
the happenstance of the parties’ citizenships. This would permit jury trial only 
for those substantive claims for which the procedure is truly useful. But en
treaties183 for such jurisdictional reform have been fruitless. Consequently, the 
maritime litigant and the maritime court still must cope with a system whose 
principal delight is not its procedural efficiency, but rather its antiquarian 
charm.

183. See supra note 26 (three decades of criticism of maritime jurisdiction system).

J. Christian Moller



STATUTORY COMMENTARY

The Magnuson-Moss Act Class Action Provisions: 
Consumers’ Remedy or an Empty Promise?

k

I. Introduction

On January 4, 1975, President Ford signed into law the Magnuson-Moss 
Warranty-Federal Trade Commission Improvement Act.1 The Act represents 
the culmination of ten years of legislative, agency, and executive studies, re
ports, hearings, and proposed bills all generally aimed at providing consumers 
with understandable and enforceable warranties on a wide range of products.2

1. Pub. L. No. 93-637, § 112, 88 Stat. 2192 (1974) (codified at 15 U.S.C. §§ 2301-2312 (1976)).
2. See S. Rep. No. 151, 93d Cong., 1st Sess. 4-8 (1973) (detailing background of and need for con

sumer legislation); H R. Rep. No. 1107, 93d Cong., 2d Sess. 22-29, reprinted in 1974 U.S. Code Cong. 
& Ad. News 7702, 7705-11.

A growing tide of consumer complaints in the early 1960’s highlighted the need for warranty legisla
tion. S. Rep. No. 151, 93d Cong., 1st Sess. 4-8 (1973). The first governmental response came in 1965 
when the Federal Trade Commission (FTC) instituted a field investigation to determine whether auto
mobile manufacturers met their warranty obligations. Id. at 4.

While the FTC investigation was in progress. Senators Magnuson and Hayden introduced warranty 
legislation in late 1967. 113 Cong. Rec. 35,276-84 (1967) (Senator Magnuson introduced the Guaran
tee Disclosure and Product Servicing Act, S. 2726, 90th Cong., 1st Sess. (1967); Senator Hayden intro
duced the Federal Motor Vehicle Warranty Act, S. 2727, 90th Cong., 1st Sess. (1967), and the Federal 
Household Appliance Warranty Act, S. 2728, 90th Cong., 1st Sess. (1967)). These bills required con
spicuous disclosure of warranties for automobiles and appliances. 113 Cong. Rec. 35,279, 35,282, 
35,284-85 (1967). The Magnuson bill also would have established an advisory council to investigate 
warrantors’ compliance with guarantees and service contracts. Id. at 35,280. No action was taken on 
these bills in the 90th Congress. S. Rep. No. 151, 93d Cong.. 1st Sess. 4 (1973).

In February, 1968, President Nixon created the Task Force on Appliance Warranties and Service to 
study the warranty problem, to encourage industry to take voluntary action, and to determine the need 
for federal legislation. Id. at 4-5. On January 8, 1969 the Task Force recommended that Congress 
consider legislation to persuade or compel manufacturers or retailers to provide consumers with mean
ingful guarantees. Id. at 6.

In 1969, Senator Magnuson introduced the Consumer Products Guaranty Act, S. 3074, 91st Cong., 
1st Sess. (1969). 115 Cong. Rec. 31,472, 31,484 (1969). The Consumer Subcommittee of the Senate 
Committee on Commerce conducted the initial hearings on the bill in early 1970. Consumer Products 
Guaranty Act: Hearings on S. 3074 Before the Consumer Subcomm, of the Senate Commerce Comm.. 
91st Cong., 2d Sess. 1 (1970). Richard N. McLaven, Assistant Attorney General of the Justice Depart
ment’s Antitrust Division, testified at these hearings. Id. at 220. He stressed the need for federal war
ranty legislation covering a wide range of consumer products. Id. at 220-21. The Committee reported 
the bill and the Senate passed it unanimously on July 1, 1970. 116 Cong. Rec. 22,473, 22,487 (1970). 
The House Committee on Interstate and Foreign Commerce held hearings on S. 3074 and related bills 
in September and October, 1970. Warranties and Guaranties: Hearings on H R. 18056, H R. 10690, H R. 
12656, HR. 16782, HR. 13390, HR. 18758, HR. 19293, and S. 3074 Before the Subcomm, on Com
merce and Finance of the House Comm, on Interstate and Foreign Commerce, 91st Cong., 2d Sess. 1 
(1970). The bills failed, however, to reach the floor before the 91st Congress adjourned. S. Rep. No. 
151, 93d Cong., 1st Sess. 5 (1973). In February, 1970, the FTC issued its report on automobile warran
ties. Id. at 4-5. The FTC found that automobile warranties were inadequate and concluded that legis
lation was necessary to eliminate deception in such warranties. Id.

Senator Magnuson refined and reintroduced the warranty provisions of S. 3074 in the 93d Congress 
on January 12, 1973 as S. 356. 119 Cong. Rec. 945 (1973). This bill, substantially amended by its 
companion bill, H R. 20, 93d Cong., 1st Sess. (1973), became the Magnuson-Moss Warranty-Federal 
Trade Commission Improvement Act. The Senate passed the Act on December 18, 1974. 120 Cong. 
Rec. 40,725 (1974). The House passed the Act on the following day. Id. at 41,408.

1399
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The Magnuson-Moss Act affects consumers’ rights in four principal ways. 
First, it grants the Federal Trade Commission (FTC) rulemaking authority 
over the permissible terms, conditions, and manner of disclosure of written 
warranties that accompany consumer products.1 2 3 Second, it permits suppliers to 
provide either full or limited written warranties, and requires the suppliers to 
designate the nature of the warranty.4 Third, it severely restricts a manufac
turer’s ability to disclaim or modify any implied warranties on consumer prod
ucts whenever the supplier has provided a written warranty or to disclaim or 
modify warranties on certain service contracts.5 Fourth, it provides consumers 
with administrative and judicial channels to protect their rights under the Act.6

(1) Subject to subsections (a)(3) and (e) of this section, a consumer who is damaged by the 
failure of a supplier, warrantor, or service contractor to comply with any obligation under this 
chapter, or under a written warranty, implied warranty, or service contract, may bring suit for 
damages and other legal and equitable relief—

(A) in any court of competent jurisdiction in any State or the District of Columbia; or
(B) in an appropriate district court of the United States, subject to paragraph (3) of this 
subsection.

(2) If a consumer finally prevails in any action brought under paragraph (1) of this subsec
tion, he may be allowed by the court to recover as part of the judgment a sum equal to the 
aggregate amount of cost and expenses (including attorneys’ fees based on actual time ex
pended) determined by the court to have been reasonably incurred by the plaintiff for or in 
connection with the commencement and prosecution of such action, unless the court in its 
discretion shall determine that such an award of attorneys’ fees would be inappropriate.

(3) No claim shall be cognizable in a suit brought under paragraph (1)(B) of this
subsection—

(A) if the amount in controversy of any individual claim is less than the sum or value of
$25;
(B) if the amount in controversy is less than the sum or value of $50,000 (exclusive of
interests and costs) computed on the basis of all claims to be determined in this suit; or

Under the Magnuson-Moss Act, class actions are an important means of 
private enforcement of the Act’s substantive provisions.7 Consumers may 
bring a class action in either federal or state court.8 Although several class 
actions have been brought recently in federal courts, consumers have used the

3. 15 U.S.C. §2302 (1976).
4. Id. § 2303. This section prohibits suppliers from providing other kinds of written warranties on 

consumer products, subject to exception by the Federal Trade Commission. Id.
5. Id. § 2308. The Act governs service contracts made within 90 days of a product’s sale. Id. 

§ 2308(a)(2). The only modification of implied warranties the Act permits is a partial limitation of the 
duration of the warranties. Id. § 2308(b). Any such modification must be conscionable, set forth in 
clear, unmistakable language, and prominently displayed on the face of the warranty. Id.

6. Id. § 2310. The Act provides for informal dispute-settlement procedures. Id. § 2310(a). The Act 
also provides for civil actions by consumers for damages or equitable relief, as well as costs and ex
penses in both federal and state courts. Id. § 2310(d). But see id. § 2310(a) (requiring consumers to 
reson to mechanisms established by warrantors before bringing Magnuson-Moss Act civil action); id. § 
2310(a)(2), (4) (requiring FTC to establish rules governing informal dispute settlement procedures and 
authorizing FTC to review such proceedings).

7. See H R. Rep. No. 1107, 93d Cong., 2d Sess. 42, reprinted in 1974 U.S. Code Cong. & Ad. News 
7702, 7724 (in practice, class actions provide sole relief for individual consumers); Consumer Warranty 
Protection— 1973: Hearings on H. R. 20 and H. R. 5021 Before the Subcomm, on Commerce & Finance of 
the House Comm, on Interstate & Foreign Commerce, 93d Cong., 1st Sess. 110-13 (1973) [hereinafter 
Consumer Warranty Protection Hearings} (stressing importance of class actions in providing relief 
under Act); id. at 73-74 (letter from Charles A. Tobin, Secretary of FTC) (costs of litigation make class 
action only “realistic” means for consumers to defend rights); cf. Vasquez v. Superior Court of San 
Joaquin County, 4 Cal. 3d 800, 807-08, 484 P.2d 964, 968-69, 94 Cal. Rptr. 796, 800-01 (1971) (class 
action most advantageous means of protecting unwary consumers from unscrupulous sellers). See gen
erally Note, Consumer Class Actions In California: A Practical Approach to the Problem of Notice, 7 
Pac. L.J. 811, 811-12 (1976) (class action vital as method of redress for consumers).

8. 15 U.S.C. §§ 2310(d)- 10(e) (1976). Id. The text of § 2310(d) is as follows:
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federal class action remedy infrequently, 9 apparently because of jurisdictional 
obstacles at the federal level. Chief among these obstacles are the Act’s re
quirements that a class have 100 named plaintiffs10 and that the claims 
presented total at least $50,000 for actions brought in federal court.11

(C) if the action is brought as a class action, and the number of named plaintiffs is less 
than one hundred.

Id. The text of § 2310(e) is as follows:
No action (other than a class action or an action respecting a warranty to which subsection

(a)(3) of this section applies) may be brought under subsection (d) of this section for failure to 
comply with any obligation under any written or implied warranty or service contract, and a 
class of consumers may not proceed in a class action under such subsection with respect to 
such a failure except to the extent the court determines necessary to establish the representa
tive capacity of the named plaintiffs, unless the person obligated under the warranty or service 
contract is afforded a reasonable opportunity to cure such failure to comply. In the case of 
such a class action (other than a class action respecting a warranty to which section (a)(3) of 
this section applies) brought under subsection (d) of this section for breach of any written or 
implied warranty or service contract, such reasonable opportunity will be afforded by the 
named plaintiffs and they shall at that time notify the defendant that they are acting on behalf 
of the class. In the case of such a class action which is brought in a district court of the United 
States, the representative capacity of the named plaintiffs shall be established in the applica
tion of rule 23 of the Federal Rules of Civil Procedure.

Id § 2310(e).
9. See Miller & Kanter, Litigation Under Magnuson-Moss: New Opportunities in Private Actions, 13 

U.C.C. L.J. 10, 18-21 (1980) (discussing early federal court litigation under Magnuson-Moss Act and 
jurisdictional hurdles to bringing suit in federal court).

10. 15 U.S.C. § 2310(d)(3)(C) (1976). This stringent requirement is not commanded by rule 23 of the 
Federal Rules of Civil Procedure, which sets forth prerequisites for class actions. Cf. Fed. R. Civ. P. 23 
(making no mention of minimum number of plaintiffs necessary to warrant class action).

11. 15 U.S.C. § 2310(d)(3)(C) (1976). See In re General Motors Corp. Engine Interchange Litig., 594 
F.2d 1106, 1114 n.2 (7th Cir.), cert, denied, 444 U.S. 870 (1979) (federal courts have subject matter 
jurisdiction over Magnuson-Moss Act class actions only when class includes at least 100 named plain
tiffs, amount of each individual claim at least $25, and total amount in controversy at least $50,000); 
Watts v. Volkswagen Artiengesellschaft, 488 F. Supp. 1233, 1235 (W.D. Ark. 1980) (mem.) (same). 
Punitive damages are not included for purposes of calculating this jurisdictional amount. Novosel v. 
Northway Motor Car Corp., 460 F. Supp. 541, 544-45 (N.D.N.Y. 1978) (mem.) (Magnuson-Moss Act 
silent on inclusion of punitive damages toward jurisdictional amount; Uniform Commercial Code con
trols, therefore punitive damages not allowed). But see In re General Motors Engine Interchange Li
tig., 594 F.2d 1106, 1132 n.44 (7th Cir.) (Magnuson-Moss Act may permit recovery of punitive 
damages), cert, denied, 444 U.S. 870 (1979).

12. Fed. R. Civ. P. 23(c)(2). The text of rule 23 is as follows:
(a) Prerequisites to a Class Action.

One or more members of a class may sue or be sued as representative parties on behalf of 
all only if (1) the class is so numerous that joinder of all members is impracticable, (2) there 
are questions of law or fact common to the class, (3) the claims or defenses of the representa
tive parties are typical of the claims or defenses of the class, and (4) the representative parties 
will fairly and adequately protect the interests of the class.
(b) Class Actions Maintainable.

An action may be maintained as a class action if the prerequisites of subdivision (a) are 
satisfied, and in addition:

(1) the prosecution of separate actions by or against individual members of the class would 
create a risk of

(A) inconsistent or varying adjudications with respect to individual members of the class 
which would establish incompatible standards of conduct for the party opposing the 
class, or

Plaintiffs who can meet these first two requirements may encounter a third 
even more discouraging requirement regarding notice to class members. Rule 
23 of the Federal Rules of Civil Procedure generally governs class actions 
brought in federal court.12 The Supreme Court has held that rule 23(b)(3) re
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quires that plaintiffs individually notify every class member whom they can 
identify through reasonable effort.13 Because the Magnuson-Moss Act does not 
specify its own notification requirement for class actions, the notice require-

(B) adjudications with respect to individual members of the class which would as a prac
tical matter be dispositive of the interests of the other members not parties to the adjudi
cations or substantially impair or impede their ability to protect their interests; or
(2) the party opposing the class has acted or refused to act on grounds generally applica

ble to the class, thereby making appropriate final injunctive relief or corresponding declara
tory relief with respect to the class as a whole; or

(3) the court finds that the questions of law or fact common to the members of the class 
predominate over any questions affecting only individual members, and that a class action 
is superior to other available methods for the fair and efficient adjudication of the contro
versy. The matters pertinent to the findings include: (A) the interest of members of the 
class in individually controlling the prosecution or defense of separate actions; (B) the ex
tent and nature of any litigation concerning the controversy already commenced by or 
against members of the class; (C) the desirability or undesirability of concentrating the liti
gation of the claims in the particular forum; (D) the difficulties likely to be encountered in 
the management of a class action.

(c) Determination by Order Whether Class Action to be Maintained; Notice; Judgment; Actions 
Conducted Partially as Class Actions.

(1) As soon as practicable after the commencement of an action brought as a class action, 
the court shall determine by order whether it is to be so maintained. An order under this 
subdivision may be conditional, and may be altered or amended before the decision on the 
merits.

(2) In any class action maintained under subdivision (b)(3), the court shall direct to the 
members of the class the best notice practicable under the circumstances, including individ
ual notice to all members who can be identified through reasonable effort. The notice shall 
advise each member that (A) the court will exclude him from the class if he so requests by a 
specified date; (B) the judgment, whether favorable or not, will include all members who do 
not request exclusion; and (C) any member who does not request exclusion may, if he 
desires, enter an appearance through his counsel.

(3) The judgment in an action maintained as a class action under subdivision (b)(1) or 
(b)(2), whether or not favorable to the class, shall include and describe those whom the 
court finds to be members of the class. The judgment in an action maintained as a class 
action under subdivision (b)(3), whether or not favorable to the class, shall include and 
specify or describe those to whom the notice provided in subdivision (c)(2) was directed, 
and who have not requested exclusion, and whom the court finds to be members of the 
class.

(4) When appropriate (A) an action may be brought or maintained as a class action with 
respect to particular issues, or (B) a class may be divided into subclasses and each subclass 
treated as a class, and the provisions of this rule shall then be construed and applied 
accordingly.

(d) Orders in Conduct of Actions.
In the conduct of actions to which this rule applies, the court may make appropriate orders: 

(1) determining the course of proceedings or prescribing measures to prevent undue repetition 
or complication in the presentation of evidence or argument; (2) requiring, for the protection 
of the members of the class or otherwise for the fair conduct of the action, that notice be given 
in such manner as the court may direct to some or all of the members of any step in the action, 
or of the proposed extent of the judgment, or of the opportunity of members to signify 
whether they consider the representation fair and adequate, to intervene and present claims or 
defenses, or otherwise to come into the action; (3) imposing conditions on the representative 
parties or on intervenors; (4) requiring that the pleadings be amended to eliminate therefrom 
allegations as to representation of absent persons, and that the action proceed accordingly; (5) 
dealing with similar procedural matters. The orders may be combined with an order under 
Rule 16, and may be altered or amended as may be desirable from time to time.
(e) Dismissal or Compromise.

A class action shall not be dismissed or compromised without the approval of the court, and 
notice of the proposed dismissal or compromise shall be given to all members of the class in 
such manner as the court directs.

Id
13. Eisen v. Carlisle & Jacquelin, 417 U.S. 156, 173-77 (1974).
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ments of rule 23 arguably govern class actions brought under the Act. If courts 
require Magnuson-Moss Act plaintiffs to pay for sometimes costly individual 
notice as required by rule 23(c)(2), plaintiffs may be deterred from bringing 
private federal class actions under the Act.14 The resolution of this issue thus 
will fundamentally affect the efficacy of the federal class action mechanism for 
enforcing consumers’ rights.

14. Rule 23(c)(2) requires individual notice in (b)(3) actions, even if the expense of that notice pro
hibits, for practical purposes, the maintenance of an action. Eisen v. Carlisle & Jacquelin. 417 U.S. 156. 
175-77 (1974). See generally Smith, Class Action: State Notification Requirements After Eisen, 8 W. St. 
U. L. Rev. 1, 6 (1980) (in mass-based consumer class, requirement of individual notice to all identifi
able class members often results in termination of class action).

15. See supra note 12 (quoting text of Fed. R. Civ. P 23(a)).
16. Fed. R. Civ. P. 23(a)(1).
17. See id. 23(a)(2).
18. See id. 23(a)(3).
19. See id. 23(a)(4).
20. See Califano v. Yamasaki, 442 U.S. 682, 700 (1979) (absent direct expression of intent to the 

contrary, Federal Rules of Civil Procedure apply in civil litigation in federal courts).
21. Rule 23 of the Federal Rules of Civil Procedure does not specify how large a class must be to 

qualify as sufficiently numerous to warrant a class action. See Fed. R. Civ. P. 23 (making no mention 
of minimum number of plaintiffs required to warrant class action). In interpreting this “numerosity" 
requirement, federal courts have certified classes with fewer plaintiffs than the minimum 100 named 

This commentary argues that the requirement of individual notice should 
not apply to class actions brought under the Magnuson-Moss Act. First, the 
commentary describes briefly the procedural sections of the Act and contrasts 
them with the requirements of rule 23. Next the commentary analyzes the 
legislative history and the courts’ interpretation of the Act and demonstrates 
that Congress’ purpose in adopting the class action section of the Act was to 
ensure effective enforcement of the Act’s substantive rights. The commentary 
then argues that requiring plaintiffs to notify all class members they can iden
tify through reasonable effort would frustrate that congressional intent. Fi
nally, the commentary discusses whether suspending the individual notice 
requirement would violate the due process rights of absent and unnotified class 
members and concludes that it would not.

II. Class Actions under Rule 23 and under the Magnuson-Moss 
Act

Plaintiffs attempting to bring a class action in federal court must satisfy the 
four threshold requirements specified in rule 23(a) of the Federal Rules of 
Civil Procedure.15 Rule 23 allows one or more class members to sue as repre
sentative parties if the class is so numerous that joinder of all members is im
practicable,16 if there are common questions of law or fact,17 if the claims of 
the representative parties are typical of the claims of the class,18 and if the 
representative parties will fairly and adequately protect the interests of the 
class.19

Because the Federal Rules of Civil Procedure generally apply to suits under 
federal statutes,20 Magnuson-Moss Act plaintiffs must meet these require
ments. Overcoming at least three of these four initial hurdles should be rela
tively easy. The 100-named-plaintiffs requirement guarantees that Magnuson- 
Moss Act classes will be numerous.21 Magnuson-Moss Act class action plain
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tiffs can meet the second and third requirements by narrowing their class 
members to those with claims arising under the same warranty. The plaintiffs’ 
claims, therefore, will be virtually identical.22 Finally, the court must deter
mine whether the lead counsel in a particular case will protect the interests of 
the class fairly and adequately.23 This, of course, will depend on the particular 
circumstances of the case before the court.

plaintiffs required for class actions under the Magnuson-Moss Act. See 7 C. Wright & A. Miller, 
Federal Practice and Procedure § 1762, at 152-53 nn. 59 & 61 (Supp. 1980) (citing cases in which 
courts have certified classes with as few as 35 or 50 plaintiffs). But see Id. § 1762, at 600 (1972) (variety 
of factors including size determines numerosity). Moreover, the requirement that the total amount in 
controversy be no less than $50,000 suggests that some classes will contain many more plaintiffs than 
the minimum 100. If, for example, 100 named plaintiffs assert the minimum allowable individual claim 
of $25 they would need to convince the court that the class contained over 1900 additional members 
with similar $25 claims to meet the $50,000 amount in controversy jurisdictional requirement. Under 
the Act, suits in which the individual claims are near the $25 minimum allowable amount are likely to 
arise more often than suits involving much larger claims because of the kinds of products the Act 
covers. The Act covers all “consumer products” defined as “any tangible personal property which is 
normally used for personal, family, or household purposes.” 15 U.S.C. § 2301(1). A House report lists 
numerous examples of products covered by the Act, including large, expensive items such as freezers, 
dishwashers and ranges. See H.R. Rep. No. 1107, 93d Cong., 2d Sess. 22-23 (1974), reprinted in 1974 
U.S. Code Cong. & Ad. News 7702, 7703-04 (charts detailing types of products covered by 
Magnuson-Moss Act). The vast majority of the products the House report lists, however, are smaller, 
less expensive products such as bed coverings, blenders, coffee makers and com poppers. Id. Even 
when individual plaintiffs have more than $25 at stake, Magnuson-Moss Act classes still may be quite 
large because their claims arise from widely available consumer products.

22. See Feinstein v. Firestone Tire & Rubber Co., No. 78 Civ. 4342 (S.D.N.Y. July 2, 1979) (avail
able July 8, 1982, on LEXIS, Genfed library, Dist file) (each plaintiff asserted identical claim and 
measure of relief).

23. See 7 C. Wright & A. Miller, Federal Practice and Procedure § 1765, at 615-630 (1972) 
(citing cases in which court determined adequacy of class representation).

24. Fed. R. Civ. P. 23(b). See supra note 12 (quoting text of rule 23(b)).
25. Id. 23(b)(1)(A). The Advisory Committee provides an example of a situation in which separate 

actions brought by individuals might give rise to such incompatible standards of conduct. Suppose that 
individuals brought separate suits against a municipality, seeking to compel the defendant to declare a 
bond issue invalid. Inconsistent determinations of the various individual claims, with some courts or
dering the defendant to declare the bond issue invalid, and others deciding not to order the municipal
ity to do so would present the defendant with an obvious dilemma. The defendant could not obey some 
of the courts’ orders without disobeying others. This is what the Advisory Committee had in mind 
when it referred to incompatible standards of conduct. Advisory Committee’s Note to Proposed 
Amendments to Federal Rules of Civil Procedure, 39 F.R.D. 69, 100 (1966) [hereinafter Advisory Com
mittee’s Note].

26. Fed. R. Civ. P. 23(b)(1)(B). A typical case under this section involves claims made by numerous 
persons against a fund insufficient to satisfy all claims. Advisory Committee’s Note, supra note 25, at 
101.

27. See Fed. R. Civ. P. 23(b)(2). Discrimination cases are typical of actions brought under this 
section. Advisory Committee’s Note, supra note 25, at 102.

Magnuson-Moss Act plaintiff classes, like all plaintiff classes, also must 
demonstrate that their class action falls within one of the three categories de
scribed in rule 23(b).24 The first category, described in rule 23(b)(1), permits 
the maintenance of a class action if the prosecution of separate actions by indi
vidual class members might result in inconsistent adjudications that would cre
ate “incompatible standards of conduct for the party opposing the class,”25 or 
adjudications that would “as a practical matter be dispositive of the interests of 
the other members not parties to the adjudications.”26 Rule 23(b)(2) allows a 
plaintiff to maintain a class action if the party opposing the class has acted or 
refused to act on “grounds generally applicable to the class.” 27 This subdivi
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sion affords the plaintiff injunctive or declaratory relief.28 Finally, rule 23(b)(3) 
permits a suit to go forward as a class action if (1) the common questions of 
law or fact predominate over any questions affecting only individual members 
and (2) a class action is superior to other available methods of resolving the 
controversy.29

28. Rule 23(b)(2) does not extend to cases in which the appropriate final relief consists of money 
damages. Advisory Committee’s Note, supra note 25, at 102.

29. Fed. R. Civ. P 23(b)(3). The rule sets out four factors for the courts to weigh when considering 
whether a class action is superior to all other alternatives: (1) the interest of members of the class in 
individually controlling the action; (2) the extent and nature of any litigation already commenced; (3) 
the desirability of concentrating the litigation in the particular forum; and (4) the administrative diffi
culties. Advisory Committee’s Note, supra note 25, at 102-04.

30. See Fed. R. Civ. P. 23(b)(1)(A).
31. See, e.g., McDonnell Douglas Corp. v. United States Dist. Court, 523 F.2d 1083, 1086 (9th Cir. 

1975) (rule 23(b)(1)(a) satisfied when compelling defendant to fulfill judgments in separate actions 
would require incompatible conduct), cert, denied, 425 U.S. 911 (1976); LaMar v. H&B Novelty & Loan 
Co., 489 F.2d 461, 466 (9th Cir. 1973) (rule 23 (b)(1)(A) satisfied when defendant cannot pursue differ
ent courses of action because of legal relations); Sembach v. McMahon College, Inc., 86 F.R.D. 188, 
192 (S.D. Tex. 1980) (rule 23(b)(1)(A) satisfied if inconsistent adjudications would put defendant in 
“legal quagmire of not being able to comply with one such judgment without violating the terms of 
another”) (quoting Walker v. City of Houston, 341 F. Supp. 1124. 1131 (S.D. Tex. 1971)); Bogosian v. 
Gulf Oil Corp., 62 F.R.D. 124, 131-32 (E.D. Pa. 1973) (rule 23(b)(1)(A) designed to prevent putting 
defendant in “catch 22” situation), vacated on other grounds, 561 F.2d 434 (3d Cir. 1977), cert, denied, 
434 U.S. 1086 (1978). See also supra note 25 (discussing Advisory Committee’s example of a situation 
in which inconsistent determinations of the adjudications would give rise to “incompatible standards of 
conduct”).

32. Bogosian v. Gulf Oil Corp., 62 F.R.D. at 131-32.
33. See, e.g., McDonnell Douglas Corp. v. United States Dist. Court, 523 F.2d 1083, 1086 (9th Cir. 

1975) (actions for money damages rarely apply to rule 23(b)(1)), cert, denied. 425 U.S. 911 (1976); 
LaMar v. H&B Novelty & Loan Co., 489 F.2d 461, 466 (9th Cir. 1973) (same); Esler v. Northrop Corp., 
86 F.R.D. 20, 37 (W.D. Mo. 1979) (same); Payton v. Abbott Labs., 83 F.R.D. 382, 389 (D. Mass. 1979) 
(same); Fifth Moorings Condominium, Inc. v. Shere, 81 F.R.D. 712, 718 (S.D. Fla. 1979) (same); Simon 
v. Westinghouse Elec. Corp., 73 F.R.D. 480, 486 n.4 (E.D. Pa. 1977) (same); Kekich v. Travelers Indem. 
Co., 64 F.R.D. 660, 667 (W.D. Pa. 1974) (same); Bogosian v. Gulf Oil Corp., 62 F.R.D. at 131-32 
(same).

34. See supra notes 30-35 and accompanying text (discussing applicability of rule 23(b)(1)(A) to 
typical Magnuson-Moss Act class action).

Although at first blush it may appear that plaintiffs can bring a Magnuson- 
Moss Act class action under any of the rule 23(b) categories, both subdivisions 
(b)(1) and (b)(2) are inappropriate for such claims. Rule 23(b)(1) requires a 
risk of “inconsistent adjudications” resulting in “incompatible standards of 
conduct” for the defendant if the plaintiffs bring actions on an individual ba
sis.30 Courts have interpreted this language narrowly, ruling that “incompati
ble standards of conduct” exist only when the defendant, as a practical matter, 
cannot comply with inconsistent adjudications.31 Rule 23(b)(1)(A) is designed 
to avoid a situation in which “one court orders a defendant to take certain 
action which another court orders the same defendant not to take.”32 A de
fendant is not in such a position merely because the courts determine that he 
must pay monetary damages to some plaintiffs but not to others.33 Thus, rule 
23(b)(1)(A) does not apply in actions for money damages,34 which are just the 
sort of actions Magnuson-Moss Act plaintiffs are most likely to bring. Further
more, because the Act permits plaintiffs to bring small claims, individuals su
ing under the Act may have claims too small to warrant suing individually. 
There is little likelihood that the suits will be brought at all, and thus they will
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not yield “inconsistent and varying adjudications.”35

35. See IK C. Wright & A. Miller, Federal Practice & Procedure § 1773, at 8 (1972) 
(describing rule 23(b)(1) requirements). Because rule 23(b)(1)(A) does not apply, it is unnecessary to 
decide the question of whether rule 23(b)(1)(B) applies. The inapplicability of either subdivision (A) or 
subdivision (B) is sufficient to render the entire category of 23(b)(1) class actions inappropriate. See 
supra note 12 (quoting text of Fed. R. Civ. P. 23(b)(1)).

36. See Fed. R. Civ. P. 23(b)(2) (listing “final injunctive relief’ and “corresponding declaratory 
relief’ as appropriate remedies under this subdivision); see also Advisory Committee’s Note, supra note 
25, at 102 (same).

37. See Penson v. Terminal Transp. Co., 634 F.2d 989, 993 (5th Cir. 1981) (rule 23(b)(2) designed for 
civil rights class actions); Lukenas v. Bryce’s Mountain Resort, Inc., 538 F.2d 594. 595-96 (4th Cir. 
1976) (plaintiffs must seek primarily injunctive relief under rule 23(b)(2)). See generally Antidis
crimination Class Actions l/nder the Federal Rules of Civil Procedure: The Transformation of Rule 
23(b)(2), 88 Yale L.J. 868, 872-73 (1979).

38 Pursuing a class action suit is a long process. It is doubtful that plaintiffs will wait until the end of 
this process to have their products repaired. The plaintiffs probably will repair the products, or buy new 
ones, rather than seek equitable relief.

39. Fed. R. Civ P. 23(b)(3) (requiring certifying court to determine that common questions of law or 
fact predominate over individual questions and that class action is superior method for fair and efficient 
adjudication of the controversy).

40. Id.

Similarly, a rule 23(b)(2) class is ill-suited for a Magnuson-Moss Act suit. 
This rule applies only to cases in which the appropriate remedy is primarily 
injunctive relief rather than monetary damages.36 The rule was designed to 
facilitate civil rights class actions, in which class representatives seek broad 
injunctive or declaratory relief.37 Although it is theoretically possible for plain
tiffs to bring a Magnuson-Moss Act class action under subdivision (b)(2), two 
practical considerations make it unlikely that they would do so. First, the de
lay between the breach of warranty and the ultimate judgment renders injunc
tive relief practically useless to the plaintiffs.38 Second, if Magnuson-Moss Act 
plaintiffs brought a subdivision (b)(2) action they would confront a dilemma, 
for under the Act they must allege at least $50,000 in damages, yet under sub
division (b)(2), damages must not constitute the primary form of relief. Thus, 
an inevitable tension arises between the requirements of subdivision (b)(2), 
which compel plaintiffs to minimize their monetary claim, and the Magnuson- 
Moss Act requirements, which require that plaintiffs suffer at least $50,000 in 
damages before suing. Moreover, if a class does minimize the damages it 
claims in order to satisfy the requirements of subdivision (b)(2), the class may 
experience difficulties in engaging counsel. Because of the costs involved in 
bringing a class action, especially one with at least 100 named plaintiffs, it may 
be difficult for plaintiffs to retain an attorney when there is no prospect of a 
large damage recovery.

Rule 23(b)(3) appears to be the most appropriate category for class actions 
under the Magnuson-Moss Act. The Magnuson-Moss Act class will meet the 
requirement that common questions of law and fact predominate because the 
members’ claims involve the same warranties and are virtually identical.39 
Magnuson-Moss Act classes generally also will meet the second requirement 
for a subdivision (b)(3) class action that requires courts to determine whether, 
in the particular circumstances of the case before it, the class action is superior 
to other available methods of resolving the controversy.40 Under the 
Magnuson-Moss Act, a class action nearly always will be superior to individ
ual litigation because without recourse to class actions, plaintiffs, especially 
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those with relatively small claims, may lack incentive to pursue their own suits. 
A court’s determination that a class action is not superior to other methods of 
resolving the controversy thus could undercut Congress’ aim of providing a 
federal forum for such plaintiffs.41

Rule 23(b)(3) thus is the most appropriate category for a Magnuson-Moss 
Act class action,42 but its comparatively strict notice requirements are ill-suited 
for a statute designed to encourage vindication of small consumer claims. 
Rule 23(c)(2) requires the court to order the best notice practicable under the 
circumstances to all members of subdivision (b)(3) classes,43 but not to mem
bers of subdivision (b)(1) or (b)(2) classes.44 In Eisen r Carlisle & Jacquelin?5 
the Supreme Court construed the rule strictly, holding that rule 23 requires 
individual notice to all subdivision (b)(3) members whose identity can be as
certained through reasonable effort.46 The class representative must bear the 
costs of such identification and notification.47 For large classes, this require-

41. See supra note 21 (discussing potentially small size of individual Magnuson-Moss Act claim).
42. See supra notes 33-41 and accompanying text, demonstrating that subdivision (b)(3) appropriate 

category for Magnuson-Moss Act class actions).
43. Fed. R. Civ. P. 23(c)(2) (requiring notice by best practicable means to all rule 23(b)(3) class 

members identifiable through reasonable effort and prescribing content of notice); see Mullane v. Cen
tral Hanover Bank & Trust Co., 339 U.S. 306, 318 (1950) (due process requires notice when names and 
addresses of class members known); cf. Hansberry v. Lee, 311 U.S. 32, 44-45 (1940) (due process re
quires procedures which ensure protection of interests of absent parties).

44. Several courts have held that subdivision (b)(1) and (b)(2) class actions do not ordinarily require 
prejudgment notice. See, e.g., Robinson v. Union Carbide Corp., 544 F.2d 1258, 1260 (5th Cir.) (pre
judgment notice not required in subdivision (b)(2) actions), cert, denied, 434 U.S. 822 (1977); Larionoff 
v. United States, 533 F.2d 1167, 1184-86 (D.C. Cir.) (notice not ordinarily required except for subdivi
sion (b)(3) actions), tiff'd, 431 U.S. 864 (1976); Wetzel v. Liberty Mut. Ins. Co., 508 F.2d 239, 249 (3d 
Cir.) (rule (c)(2) notice requirement inapplicable to subdivision (b)(2) actions; advantages of class ac
tion outweigh any resultant unfairness to members of class), cert, denied, 421 U.S. 1011 (1975). See 
Fed. R. Civ. P. 23(c)(2) (specifying notice requirement for subdivision (b)(3) classes).

45. 417 U.S. 156 (1974).
46. Id. at 173.
47. Id. at 156, 173, 177 (1974). The Eisen litigation spanned eight years. The United States District 

Court for the Southern District of New York heard the Eisen case for the first time in September 1966. 
Eisen v. Carlisle & Jacquelin, 41 F.R.D. 147 (S.D.N.Y. 1966). That court dismissed the suit as a class 
action on the grounds that the class representative could not represent fairly and properly the other 
members of the class, as required by rule 23(a)(4); that “practical financial limitations" made notice as 
required in rule 23(c)(2) impossible; and that individual questions prevailed over the common interests 
of the class. Id. at 150-52. The plaintiff appealed the district court’s dismissal of the class action. The 
United States Court of Appeals for the Second Circuit held that the denial of class action status consti
tuted a final order for purposes of appeal. Eisen v. Carlisle & Jacquelin, 370 F.2d 119, 120 (2d Cir. 
1966), cert, denied, 386 U.S. 1035 (1967) [hereinafter Eisen /]. The court justified this decision on the 
ground that the dismissal of the class action was a “death knell" for the entire action. Id. at 121. The 
plaintiff proceeded to appeal the case on its merits. The Second Circuit rejected the district court’s 
conclusion that petitioner could not “fairly and adequately protect the interests of the class.” Eisen v. 
Carlisle & Jacquelin, 391 F.2d 555, 562-64 (2d Cir. 1968) [hereinafter Eisen II}. It retained jurisdiction, 
but remanded to the district court for a hearing on the adequacy of representation, notice, efficient 
administration, and other procedural questions. Id. at 570.

On remand, the district court determined that the representation was adequate. It then turned to the 
problem of notice. Eisen v. Carlisle & Jacquelin, 52 F.R.D. 253, 265-70 (S.D.N.Y. 1971). The court 
stated that in light of the prohibitively high costs of notice, neither rule 23(c)(2) nor due process re
quired individual notice. Id. at 266-67. Instead, the court devised a mixed system that combined ele
ments of individual and publication notice. Id. at 267-68. The court also authorized a preliminary 
hearing on the merits in order to determine which party should bear the cost of notice. Id. at 270-71.

Reconsidering the case, the Second Circuit rejected the district court’s hybrid notification scheme and 
held that individual notice was required by rule 23 in subdivision (b)(3) class actions. Eisen v. Carlisle 
& Jacquelin, 479 F.2d 1005, 1015 (2d Cir. 1973) [hereinafter Eisen III.] Ironically, the litigation ended 
precisely where it had begun when the Supreme Court affirmed Eisen III in 1974, thus resolving that 
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ment results in significant and sometimes prohibitive notice costs.* 48 The Eisen 
Court rejected as irrelevant arguments urging that the prohibitive cost of pro
viding individual notice to 2,250,000 class members would terminate the litiga
tion. Basing its ruling on the language of rule 23(c)(2),49 the Court determined 
that “[t]here is nothing in Rule 23 to suggest that the notice requirements can 
be tailored to fit the pocketbooks of particular plaintiffs.”50

rule 23(c)(2) requires individual notice to subdivision (b)(3) class members. Eisen v. Carlisle & Jacque
lin, 417 U.S. 156, 173 (1974).

48. See Hitt v. Nissan Motor Co., 552 F.2d 1088, 1100 (5th Cir. 1977) (“large class requires a large 
effort”); Eisen v. Carlisle & Jacquelin, 41 F.R.D. 147, 151-52 (S.D.N.Y. ¡966) (“obvious financial limi
tations” prevent plaintiff from notifying “hundreds of thousands” of potential class members), revd, 
391 F.2d 555 (2d Cir. 1968); cf. Eisen v. Carlisle & Jacquelin, 52 F.R.D. 253, 269 (S.D.N.Y. 1971) 
(recognizing that requiring plaintiff to bear even the costs of less expensive publication-plus-mailing 
notice method devised by court would force plaintiffs to terminate litigation), revd, 417 U.S. 156 
(1974). See generally Smith, Class Action: State Notification Requirements After Eisen, 8 W. St. U.L. 
Rev. 1, 6 (1980) (application of individual notice requirement discourages plaintiffs with small claims).

49. Eisen III, 417 U.S. at 173, 175-77.
50. Id. at 176.
51. Although the Magnuson-Moss Act does mention rule 23 twice, neither reference applies to no

tice. See infra notes 57-60 and accompanying text (discussing references to rule 23).
52. 15 U.S.C. § 2310(d)(3)(A) (1976). The Magnuson-Moss Act, by permitting aggregation of 

claims, makes it easier for plaintiffs to satisfy the jurisdictional amount prerequisite.
53. Id. § 2310(d)(3)(B). Cf. Zahn v. International Paper Co., 414 U.S. 291, 301 (1973) (requiring 

each plaintiff in subdivision (b)(3) class action to satisfy $10,000 jurisdictional amount specified in 
federal diversity statute, 28 U.S.C. § 1332(a) (1976)); Snyder v. Harris, 394 U.S. 332, 335-40 (1969) 
(precluding aggregation of claims of class members to satisfy jurisdictional amount). See generally 
Coiner, Class Actions: Aggregation of Claims for Federal Jurisdiction, 4 Mem. St. U.L. Rev. 427, 447 
(1974) ("Snyder via a disappointment and Zahn a tragedy to those who view class action as a powerful 
weapon on behalf of the average citizen”; consumers left to “not so tender mercies” of state courts).

Courts have interpreted strictly the $50,000 jurisdictional amount requirement in the Magnuson- 
Moss Act. See Barnette v. Chrysler Corp., 434 F. Supp. 1167, 1168 (D. Neb. 1977) (mem.) (plaintiff 
sued for only $7,000, therefore court lacked subject matter jurisdiction); Fleming v. Apollo Motor 
Homes, Inc., 87 F.R.D. 408, 409-410 (M.D.N.C. 1980) (mem.) (plaintiff sued for only $33,000, therefore 
court lacked subject matter jurisdiction).

54. 15 U.S.C. § 2310(d)(3)(C) (1976). Courts also have construed this requirement strictly against 
Magnuson-Moss Act plaintiffs. See Watts v. Volkswagen Artiengesellschaft, 488 F. Supp. 1233, 1236 
(W.D. Ark. 1980) (mem.) (100 named plaintiffs required when federal jurisdiction invoked); Barr v. 
General Motors Corp., 80 F.R.D. 136, 138-39 (S.D. Ohio 1978) (100 plaintiffs must be named in com
plaint, or identified in motion to certify class).

This requirement is perhaps the most difficult to meet. See generally Note, Magnuson-Moss Federal 
Court Class Actions—Federal Right Without a Federal Forum, 11 Cum. L. Rev. 133 (1980-81) (discuss
ing problems of meeting 100 named plaintiff requirement).

Because the Magnuson-Moss Act makes no mention of notice require
ments,51 rule 23(c)(2), which under Eisen requires individual notice to subdivi
sion (b)(3) class members, arguably applies to Magnuson-Moss Act class 
actions. Imposing such requirements on Magnuson-Moss Act classes, how
ever, would be particularly burdensome because it is possible that many 
classes formed under the Act to pursue consumer claims, especially small indi
vidual claims, will be very large. This conclusion regarding the possible size of 
Magnuson-Moss Act classes follows from the Act’s three prerequisites for fed
eral court subject matter jurisdiction. First, the amount in controversy of each 
individual claim must be at least $25.52 Second, the total amount in contro
versy, based on the aggregation of all claims to be determined by the suit, must 
total at least $50,000.53 Finally, for class actions brought in federal courts, 
there must be at least 100 named plaintiffs.54 Because an individual claim 
under the Magnuson-Moss Act may be relatively small, the number of plain
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tiffs will have to be large in order to satisfy the jurisdictional amount of 
$50,000.55 Under these circumstances, only if the statute’s language and legis
lative history yield evidence that Congress did not intend to incorporate such 
rule 23(c)(2) individual notice requirements into the Act can consumers realis
tically hope to pursue their aggregated small claims as Magnuson-Moss Act 
class actions in federal courts.56

55. See supra note 21 (discussing potentially large size of typical Magnuson-Moss classes when indi
vidual claim at or near $25 minimum).

56. See infra notes 57-98 and accompanying text (discussing applicability of rule 23 to Magnuson- 
Moss class actions); supra note 21 (discussing potentially large size of Magnuson-Moss Act classes when 
individual claims small).

57. 15 U.S.C. § 2310(a)(3) (1976) (instructing that courts’ determination of named plaintiffs’ repre
sentative capacity be governed by rule 23); id § 2310(e) (same).

58. See Califano v. Yamasaki, 442 U.S. 682, 700 (1979) (absent direct expression of congressional 
intent to the contrary. Federal Rules of Civil Procedure apply in civil litigation in federal courts).

59. Only one court has addressed this question of the general applicability of rule 23 in Magnuson- 
Moss Act class actions. In In re General Motors Corp. Engine Interchange Litig., 594 F.2d 1106 (7th 
Cir.), cert, denied, 444 U.S. 870 (1979), the congressional sponsors of the Act, Sen. Warren G. 
Magnuson and Rep. John E. Moss, submitted an amicus curiae brief to the Seventh Circuit. In their 
brief, the sponsors argued that the specific references to rule 23 create an inference that the rule in 
general does not apply. Id. at 1134-35 n.50. The court rejected this argument, concluding that the 
specific references to rule 23 in fact supported its conclusion that rule 23(e) governing dismissal or 
compromise of class actions was applicable to class actions under the Act. Id.; see Fed. R. Civ. P. 
23(e) (requiring court approval of dismissal or compromise of class actions). The Seventh Circuit’s 
conclusion is illogical. The explicit reference to the applicability of rule 23 for one specific purpose, and 
total silence concerning the rule in other contexts, does not necessarily lead to the conclusion that 
Congress intended rule 23 to apply generally to Magnuson-Moss Act class actions.

60. See supra notes 52-54 and accompanying text (discussing requirements for Magnuson-Moss Act 
class actions over and above rule 23 requirements).

61. See Califano v. Yamasaki. 442 U.S. 682, 700 (1979) (Federal Rules of Civil Procedure apply 
unless Congress provides direct expression of contrary intent); In Re General Motors Corp. Engine 

III. Congressional Intent Regarding Applicability of Rule 23 to 
the Magnuson-Moss Act

A. INTENT TO MODIFY APPLICABILITY OF RULE 23

The words of the Magnuson-Moss Act provide little guidance on the in
tended applicability of rule 23. The Act refers to rule 23, but only in the con
text of determining the named plaintiffs’ capacity to represent the class.57 The 
inclusion of these two references raises a question about the general applicabil
ity of rule 23. If the statute made no mention of rule 23 it would appear that 
Congress had intended that the usual rule 23 standards govern Magnuson- 
Moss Act class actions.58 Yet by expressly indicating that rule 23 applies in a 
specific circumstance, Congress implied that in general rule 23 should not ap
ply to Magnuson-Moss Act suits.59 Such an interpretation regarding rule 23 as 
inapplicable, except in provisions in which it is explicitly incorporated, would 
not render superfluous the two specific references to rule 23. Further, such an 
interpretation would preserve Congress’ apparent intent, evinced in other sec
tions, to give consumers an opportunity to bring a type of class action not 
already available to them in typical rule 23 class actions.60

Courts generally presume that the Federal Rules of Civil Procedure apply to 
actions brought under federal statutes.61 The Supreme Court recently held, 
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however, in Calif ano v. Yamasaki;52 that courts may modify the applicability 
of the rules if Congress has demonstrated a “direct expression” of such intent 
in a particular statute. The Yamasaki Court did not explain where courts may 
turn for such an expression of intent, but an earlier Supreme Court case, Trbo- 
vich v. United Mine Workert62 63 offers clarification on this point. In Trbovich, 
the Court looked to the legislative history of the Labor-Management Report
ing Disclosure Act of 1959 (LMRDA) to determine whether rule 24 of the 
Federal Rules of Civil Procedure should apply to title IV of the LMRDA.64 
The Court concluded that Congress intended to limit intervention in suits 
brought under the LMRDA more narrowly than rule 24 otherwise would per
mit.65 Accordingly, the Trbovich Court allowed intervention under rule 24, but 
tailored the rule to meet the statute’s purpose.66 Employing the reasoning of 
Trbovich, courts could analogously limit the applicability of rule 23(c)(2) no
tice requirements in cases brought under the Magnuson-Moss Act.

Interchange Litig., 594 F.2d 1106, 1134-35 (7th Cir.), cert, denied, 444 U.S. 870 (1979) (court assumed 
applicability of rule 23).

62. 442 U.S. 682 (1979). Yamasaki addresses the general applicability of the Federal Rules of Civil 
Procedure to actions brought under the Social Security Act, Pub. L. No. 74-271, 49 Stat. 620 (codified as 
amended in scattered sections of 5 U.S.C., 26 U.S.C. and 42 U.S.C.). Id. at 700-01.

63. Trbovich v. United Mine Workers, 404 U.S. 528, 532-36 (1972). Under Yamasaki, the most 
recent relevant precedent on this point, courts presumably may consider the statute’s legislative history 
as well as its language in searching for evidence of congressional intent, just as the Supreme Court 
turned to the legislative history of the Labor-Management Reporting and Disclosure Act of 1959, Pub. 
L. No. 86-257, 73 Stat. 519 (codified as amended in scattered sections of 29 U.S.C.) to divine congres
sional intent in Trbovich v. United Mine Workers, 404 U.S. 528 (1972).

64. Trbovich v. United Mine Workers, 404 U.S. at 532-36. The Secretary of Labor instituted the 
action to set aside an election of officers of the United Mine Workers of America, alleging various 
violations of Labor Management Reporting and Disclosure Act of 1959, Pub. L. No. 86-257, 73 Stat. 
519 (codified as amended in scattered sections of 29 U.S.C.). Trbovich v. United Mine Workers, 404 
U.S. at 529. A member of the union sought to intervene in the litigation pursuant to rule 24(a) of the 
Federal Rules of Civil Procedure. Id.; see Fed. R. Civ. P. 24 (stating rules governing nonparty inter
vention in federal court actions).

65. Id. at 536-37. “[T]he legislative history supports the conclusion that Congress intended to pre
vent members pressing claims not thought meritorious ...” Id. at 536. The Court relied upon Senate 
floor debate and the Senate report, and determined that although none of these materials mentioned 
rule 24. they indicated an intent to minimize judicial interference with union elections. Id. at 533.

66. Id. Applying methodology similar to that of Trbovich, the Fifth Circuit has held that defendants 
could not assert their permissive or compulsory counterclaims under rules 8(a) and 8(c) of the Federal 
Rules of Civil Procedure because permitting them to do so would frustrate the purpose of a Georgia 
statute under which the cause of action arose. Weems v. McCloud, 619 F.2d 1081, 1093-97 (5th Cir. 
1980); see Fed. R. Civ. P. 8 (stating rules governing bringing of counterclaims). The problem arose 
under a state statute, but the court adopted a purposive approach that analyzed the situation as if it had 
arisen at the federal level. Id. Although this commentary argues that courts should limit the applicabil
ity of rule 23 to permit a more expansive interpretation of permissible methods of notice, and Trbovich 
modifies the applicability of rule 24 to provide a more restrictive remedy than the rule 24 otherwise 
would permit, its methodology is applicable to all situations that involve the interaction between the 
federal rules and a statute. The Trbovich Court’s holding that the reach of the federal rules can be 
limited by the applicable statute supports the conclusion that the Magnuson-Moss Act can limit the 
reach of the rule 23(c)(2) notice requirement.

67. At least one other court has adopted this policy of flexibility with regard to rule 23 to ensure that 
the parties receive a fair hearing on the underlying rights at issue. See Wright v. Stone Container 
Corp., 524 F.2d 1058, 1061 (8th Cir. 1975) (“rule 23 should be liberally construed to effectuate remedial 
policy of title VII”).

Thus, the applicability of rule 23(c)(2) of the Federal Rules of Civil Proce
dure to Magnuson-Moss Act class actions cannot be determined through a 
rigid calculus.67 Courts must determine whether Congress intended that courts 
modify or limit the applicability of rule 23 (c)(2) in Magnuson-Moss Act class 
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actions. Under Yamasaki and Trbovich, courts may look beyond the statute to 
its legislative history to discern this direct expression of legislative intent. The 
question that remains is whether the legislative history of the Magnuson-Moss 
Act demonstrates a sufficiently clear congressional intent to overcome the pre
sumption of the federal rules’ applicability.

B. INTENT TO PROVIDE A FEDERAL FORUM

The Magnuson-Moss Act, as originally introduced, contained no class action 
provision.68 In an effort to make judicial action affordable for prospective 
plaintiffs, the bill provided for the award of reasonable attorneys’ fees and 
costs to successful consumer litigants.69 Testimony presented during hearings 
on the House versions of the bill demonstrated, however, that these provisions 
alone would be insufficient to make private suits feasible for most consumers.70 
Witnesses at the House hearings suggested that the Act would be more effec
tive if consumers could join their claims to satisfy the jurisdictional amount 
requirement.71 The House responded to this concern by providing for aggrega
tion of claims.72 A subsequent House bill specifically provided for class 
actions.73

68. S. 356, 93d Cong., 1st Sess., 119 Cong. Rec. 968 (1973) (introduced January 12, 1973).
69. Id. § 110(c). The Senate Committee emphasized the importance of consumer access to the 

courts, recognizing the futility of requiring a conspicuously placed, easily understandable warranty if 
consumers were unable to enforce it. By opening the courts to consumers, and thus making the non
performing warrantor suffer a “direct economic detriment,” the Senate intended to provide strong in
centives for the warrantor to perform. S. Rep. No. 151, 93d Cong., 1st Sess. 7-8 (1973).

70. Consumer Warranty Protection Hearings, supra note 7, at 110-112 (testimony of Professor Fairfax 
Leary, University of Pennsylvania Law School).

71. Id.
72. See H.R. 16,237, 93d Cong., 2d Sess. § 110(d) - (e), 120 Cong. Rec. 31,727-31 (1974) (providing 

for aggregation of claims). H R. 16,237 replaced H.R. 7917 through an amendment offered by Repre
sentative Broyhill when time for debate on H R. 7917 elapsed. 120 Cong. Rec. 31,727 (1974). It does 
not vary from H.R. 7917 in any significant respect. Id. at 31,733 (remarks of Rep. Broyhill).

73. H.R. 7917, 93d Cong., 2d Sess. § 110(d) - (e) (1973); 120 Cong. Rec. 31,729 (1974) (introduced 
May 17, 1973).

74. See 15 U.S.C. § 2310(d) (1976) (providing for award of attorneys’ fees, permitting aggregation of 
claims, and allowing maintenance of class actions in federal courts).

75. See Consumer Warranty Protection Hearings, supra note 7, at 111-12, 193 (delineating problems 
of enforcing bill in state court).

It is unlikely that consumers would bring any individual actions. As explained supra note 21, the 
typical individual Magnuson-Moss claim is relatively small. The costs involved in proving product 
defects and failure rates are very large. Thus, not even taking into account attorneys’ fees, it will not be 
feasible for the typical plaintiff to bring an individual action.

76. See Consumer Warranty Protection Hearings, supra note 7, at 111 (testimony of Prof. Leary) 
(discussing problems of interpretation if no recourse to federal courts).

77. See id. at 110-12, 193 (comment by Rep. Eckhardt) (discussing limited state remedies). Professor 

Congress ultimately incorporated all of these provisions into the final Act, 
thus underscoring its view of the importance of accessibility to federal courts.74 
Although the Act allows plaintiffs to sue in state or federal courts, the drafters 
intended the latter to be the primary forum for enforcing the substantive provi
sions of the Act.75 Congress’ goal of fostering uniform enforcement of warran
ties otherwise would be thwarted because the state courts might arrive at 
divergent interpretations of the Act.76 Further, most state class action rules are 
more restrictive than rule 23, making class actions more difficult to bring.77 
Finally, considerations of judicial efficiency weigh in favor of a federal forum
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in which plaintiffs can more easily consolidate their claims.78

Leary indicated that at the time of the hearings, recent state court decisions had narrowed further the 
state class action remedy. Id. at 110-12 (testimony of Prof. Leary).

In addition, consumers bringing class actions in state courts confront differing potentially confusing 
notice requirements. See Smith, Class Action: State Notification Requirements After Eisen, 8 W. St. U. 
L. Rev. 1, 9-10, 19 (1980) (25 states follow Fed. R. Civ. P. 23 and thus require individual notice, five 
states do not follow Fed. R. Civ. P. 23, but nonetheless require individual notice, eight states do not 
require individual notice).

78. See Consumer Warranty Protection Hearings, supra note 7, at 112 (comment by Rep. Eckhardt) 
(judicial efficiency served by allowing Magnuson-Moss actions in federal court).

79. See H R. Rep. No. 1107, 93d Cong., 2d Sess. 42, reprinted in 1974 U.S. Code Cong. & Ad. 
News 7702, 7724 (class action jurisdictional provisions included to avoid crowding federal court dock
ets with trivial or insignificant class actions); see also Consumer Warranty Protection Hearings, supra 
note 7, at 63 (comment by Rep. Broyhill) (registering concern with overloading federal courts).

80. See supra notes 20-23 and accompanying text (discussing jurisdictional requirements of 
Magnuson-Moss Act).

81. See Consumer Warranty Protection Hearings, supra note 7, at 36 (section by section description of 
committee amendments to the bill). Even in the absence of a written warranty, however, certain im
plied warranties such as the warranty of merchantability and fitness exist. Such warranties are unaf
fected by the Act. See Consumer Products Guaranty Act: Hearings on S. 3074 Before the Consumer 
Subcomm, of the Senate Comm, on Commerce, 91st Cong., 2d Sess. 2 (1970) (discussing bill's effect on 
implied warranties and scope of bill in general).

82. 15 U.S.C. §§ 2302-2307 (1976).
83. Consumer Warranty Protection Hearings, supra note 7, at 100, 108 (testimony of Prof. Leary) 

(discussing balance of interests in bill).

Although apparently convinced that effective enforcement required opening 
federal courthouses to consumers’ claims, legislators also were concerned 
about overburdening the federal courts with trivial or insignificant class action 
claims.79 To mitigate this potential burden, Congress incorporated into the bill 
the jurisdictional amount and required that every class action complaint name 
at least 100 plaintiffs.80 Therefore, the procedural sections represent an attempt 
to strike a balance between the need to provide an effective remedy for con
sumers and the need to protect the federal courts’ ability to function efficiently.

C. INTENT TO ENFORCE SUBSTANTIVE PROVISIONS

Congress attempted to strike a different sort of balance in the Act’s substan
tive sections, weighing consumers’ interests against those of manufacturers. 
This balance further elucidates congressional intent to depart from certain rule 
23 requirements. The Magnuson-Moss Act represents first and foremost legis
lative compromise in accommodating the interests of consumers and manufac
turers. Conspicuously absent from the Act is any requirement that 
manufacturers issue any written warranty or service contract.81 Instead, the 
Act simply imposes requirements on written warranties that warrantors choose 
to offer.82 This major legislative compromise is an important consideration in 
interpreting the procedural sections of the Act.83 In the absence of any require
ment that manufacturers issue written warranties, courts justifiably can read 
the procedural provisions of the Act broadly to ensure strict enforcement of the 
minimally burdensome substantive provisions.

D. CONGRESSIONAL INTENT AND EISEN V. CARLISLE & JACQUELIN

The legislative history of the Magnuson-Moss Act addresses notice require
ments in class actions under the Act. The House hearings coincidentally re-
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fleeted the same general understanding of permissible methods of notice for 
class members as the district court in Eisen had articulated.84 During the hear
ings, a witness opined that the Act permitted publication notice and mailing, a 
less expensive alternative to individual mailed notice.85

The report issued by the House Committee on Interstate and Foreign Com
merce reflects Congress’ concern about the effects of notice requirements on 
class actions.86 The report merits considerable weight because it is the only 
report, excluding the conference reports,87 issued after the Supreme Court’s 
Eisen decision in which the Court rejected the district court’s creative ap
proach to the rule 23 notice requirement.88 The report thus represents Con
gress’ espousal of more lenient methods of providing notice even after the 
Supreme Court had rejected such methods as impermissible under rule 23. 
The report deserves considerable attention in any attempt to discern congres
sional intent because the Magnuson-Moss Act incorporated verbatim the class 
action provisions of the House bill.89 Further, the House Committee Report 
contains the most extensive discussion of the notice issue in the Act’s legislative 
history.

The discussion in the report reflects Congress’ intent to exempt Magnuson- 
Moss Act class actions from the Eisen rule.90 Although rule 23(c)(2) requires 
individual notice to all rule 23(b)(3) class members who can be “identified 
through reasonable effort,”91 the House report discusses requiring individual

84. Eisen v. Carlisle & Jacquelin, 52 F.R.D. 253, 267-68 (S.D.N.Y. 1971), rev'd, 417 U.S. 156 (1974). 
In Eisen, the district court devised a system that combined individual notice and publication. It re
quired mailed notice to approximately 2000 of the 2,000.000 identifiable class members, mailed notice 
to 5000 other class members selected at random, notice by publication in several national newspapers, 
and individual notice to all member firms of the New York Stock Exchange and to all commercial 
banks with large trust departments. Id.

The Second Circuit did not decide Eisen 111 until May 1973, overturning the district court’s hybrid 
approach. Eisen v. Carlisle & Jacquelin, 479 F.2d 1005, 1015 (2d Cir. 1973). The Supreme Court 
affirmed Eisen III over one year after the March 1973 House hearings. 417 U.S. 156, 179 (1974).

85. Consumer Warranty Protection Hearings, supra note 7, at 122 (testimony of Prof. Leary).
86. H.R. Rep. No. 1107, 93d Cong., 2d Sess., reprinted in 1974 U.S. Code Cong. & Ad. News 7702.
87. S. Conf. Rep. No. 1408, 93d Cong., 2d Sess., reprinted in 1974 U.S. Code Cong. & Ad. News 

7702, 7755; H. Conf. Rep. No. 1606, 93d Cong., 2d Sess.
The Senate conference report did not discuss any ramifications of the Supreme Court’s decision in 

Eisen on Magnuson-Moss class actions. S. Conf. Rep. No. 1408, 93d Cong., 2d Sess., reprinted in 1974 
U.S. Code Cong. & Ad. News 7702, 7755. It is significant, however, that the Conference Committee 
reported the bill in mid-December 1974, very close to the end of the second session of the 93d Congress. 
Delay by the conference would have precluded the bill’s passage during that session of Congress. Thus, 
the conference’s failure to discuss the Eisen case might be attributed to the need for expediency.

88. The House Committee issued its report on June 13, 1974, three weeks after the Supreme Court’s 
decision in Eisen. H.R. Rep. No. 1107, 93d Cong.. 2d Sess. 1, reprinted in 1974 U.S. Code Cong & 
Ad. News 7702, 7702. The Senate Commerce Committee issued its report on May 14, 1973, nearly a 
full year before the Eisen Court’s decision. S. Rep. No. 151, 93d Cong., 1st Sess. I (1973). The Senate 
Banking, Housing and Urban Affairs Committee issued its report on June 28, 1973. S. Rep. No. 280, 
93d Cong., 1st Sess. 1 (1973).

89. Compare H.R. 16,327, 93d Cong., 2d Sess. § 110(d)-(e), 120 Cong. Rec. 31,727 (1974) with 15 
U.S.C. § 2310(d) (e) (1976). On September 19, 1974, Representative Broyhill offered an amendment to 
H.R. 7917, the version of the Magnuson-Moss Act that the House then was considering. 120 Cong. 
Rec. 31,727 (1974). The amendment substituted the text of H R. 16,327 for H.R. 7917. Id. Representa
tive Broyhill offered the substitution because time for debate on H R. 7917 had elapsed. Id. H R. 
16,327 did not vary in any significant respect from H.R. 7917. Id. at 31,733 (remarks of Rep. Broyhill).

90. H. R. Rep. No. 1107, 93d Cong., 2d Sess. 42, reprinted in 1974 U.S. Code Cong. & Ad. News 
7702, 7724.

91. Fed. R. Civ. P. 23(c)(2) (requiring notice by best practicable means to all rule 23(b)(3) class 
members and prescribing content of notice). 
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notice to Magnuson-Moss Act class members who can be identified and noti
fied through reasonable effort.92

[I]f the conditions of the section [2310(d)] are met by a class of con
sumers damaged by a failure to comply with a warranty . . . Section 
[2310(d)] should be construed reasonably to authorize the mainte
nance of a class action. In this context, your Committee would em
phasize that this section is remedial in nature and is designed to 
facilitate relief which would otherwise not be available as a practical 
matter for individual consumers. In particular, assuming that other 
requirements for a class action are met, your Committee does not be
lieve that the requirement of individual notice to each potential class 
member should be invoked to preclude a class action where the identifi
cation and notification of the class members is not possible after reason
able effort by the plaintiff. In considering whether identification and 
notification of all members of the class is possible with reasonable 
effort, the particular circumstances of the plaintiff or plaintiffs should 
be carefully evaluated by the court, including the question of whether 
the financial burden of such identification and notification would be 
likely to deny them relief?'i

The floor debate on the Magnuson-Moss Act also reveals congressional in
tent concerning notice. For example, Representative Vanik referred specifi
cally to Eisen and reiterated that the Magnuson-Moss Act class actions did not 
require individual notice to every class member.94 Representative Moss, co-

92. H R. Rep. No. 1107, 93d. Cong., 2d Sess. 42, reprinted in 1974 U.S. Code Cong. & Ad. News 
7702, 7724.

93. Id. (emphasis added). The statement in the House committee report with regard to notice, how
ever, did not reflect the views of the entire committee. Twelve members of the committee recorded 
separate views that stated that the notice question had not been addressed in Committee and that the 
Eisen decision had no impact upon the bill. Id. at 7753-54. Contrary to this minority view, the lan
guage in the committee report clearly stated that Magnuson-Moss Act class actions do not require 
individual notice if financial and other burdens of notice might deny plaintiffs relief. Id:, see also 
Gorman v. Saf-T-Mate, 513 F. Supp. 1028, 1033 (N.D. Ind. 1981) (analyzing 15 U.S.C. § 2310(d) 
(1976)). Gorman quoted the majority statement of the House report that was critical of requiring indi
vidual notice to all reasonably identifiable plaintiffs. Id. The court concluded that the purpose of sec
tion 2310(d) is to allow consumers access to the courts that might otherwise be denied to them because 
of procedural barriers in state courts and because their individual claims were too small to command 
representation by counsel or to warrant the other expenses involved in litigating a claim. Id.; see also In 
Re General Motors Corp. Engine Interchange Litig., 594 F.2d 1106, 1137 n.53 (7th Cir.) (purpose of 
Magnuson-Moss Act to provide greater likelihood of success for consumer plaintiffs), cert, denied. 444 
U.S. 870 (1979). Although Congress intended Magnuson-Moss class actions to be spared the expenses 
of mandatory individual notice, rule 23(b)(3) still obliges the court to order notice by the best practica
ble means. If a court believed that in the circumstances of a particular case, only individual notice 
could protect potential class members’ individual interests, it could enter an order requiring individual 
notice.

94. 120 Cong. Rec. 31,738 (1974). Representative Vanik stated:

I appreciate the comments in the committee report relating to notification. The Supreme 
Court’s arguments in the Eisen decision are based on congressional silence on the issue of 
notification. The direction provided by the committee report makes it clear to the courts that 
it is our legislative intent to make the class action remedy a viable tool for consumers.

Id The Congressman evidently realized that the basis of the Court’s Eisen decision was congressional 
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sponsor of the Act, expressed similar sentiments.* 95 He stated that the Act au
thorizes class actions “notwithstanding any restrictions on such actions which 
might exist under general principles of Federal law.”96

silence on the general issue of individual notice in (b)(3) actions, and wished to stress that there was no 
such silence on the notification scheme contemplated for the Magnuson-Moss Act.

No members of Congress contradicted Representative Vanik’s assertion. Indeed, Representative 
Herman Badillo echoed Representative Vanik’s sentiments, stating,

The bill, by explicitly providing that a consumer may file suit against a supplier who fails to 
comply with a warranty or service contract and by allowing class action suits without the re
quirement of individual notification, safeguards vital rights for consumers. Because a majority 
of complaints involve goods of relatively low value, and individual legal costs are prohibitive, 
purchasers cannot usually afford to press their rightful claims.

Thus manufacturers, in the absence of a class action option, actually possess the implied 
right to continue to defraud, without fear of consequences, large numbers of people of rela
tively small amounts of money. With the possibility of effective legal action on behalf of an 
aggrieved group, the picture changes and the consumer is enabled to press his or her claim 
with a realistic chance for redress.

Id at 32,013 (1974) (emphasis added) (extension of remarks).
95. 120 Cong. Rec. 41,405-06 (1974).
96. Id. Such a statement, even though broadly phrased, by a cosponsor of the legislation lends sup

port to the conclusion that Congress intended to waive enforcement of usual procedural rules, such as 
individual notice, if and when they impeded the maintenance of class actions under the Magnuson- 
Moss Act. But cf 120 Cong. Rec. 40,712 (1974) (remarks of Sen. Moss) (“(gjenerally speaking, with 
specific exceptions set forth in the bill, the procedures are to utilize rule 23 of the Federal Rules of Civil 
Procedure”).

Although this statement by Senator Moss, who should not to be confused with Representative Moss 
who cosponsored the bill, initially appears to support the notion that rule 23 does apply, the inclusion 
of the term “generally” is an important qualification. It is not clear whether the notice issue is among 
the specific exceptions Senator Moss had in mind when he made this statement. The Senator expected 
that a separate bill would address the general issue of class actions and thus did not focus on this aspect 
of the Magnuson-Moss Act. 120 Cong. Rec. 40,712 (1974). Other testimony also reveals an expecta
tion of future legislation on class actions. See Consumer Warranty Protection Hearings, supra note 7, at 
73 (testimony of Mr. Lewis A. Engman, Chairman of FTC) (declined to testify at length on class action 
because he anticipated other legislation on the matter).

97. See supra notes 57-96 and accompanying text (analyzing and discussing congressional intent to 
relax rule 23 requirements for Magnuson-Moss Act plaintiffs); see also H R. Rf.p. No. 1107, 93d Cong., 
2d Sess. 42, reprinted in 1974 U.S. Code Cong. & Ad. News 7702, 7724 (stating intent of House 
Committee on Interstate and Foreign Commerce that courts read class action requirements broadly to 
facilitate maintenance of such suits); supra note 94 (Rep. Vanik’s statement that Magnuson-Moss Act 
does not require individual notice in certain circumstances).

98. The intent expressed in the language and legislative history of the Magnuson-Moss Act is more 
specific than the legislative history that the Supreme Court relied on in Trbovich. See supra notes 57-97 
and accompanying text (discussing legislative history of the Magnuson-Moss Act). In Trbovich the 
Supreme Court found the requisite intent to alter the traditional application of rule 24, even though the 
relevant Act and legislative history did not discuss that rule. See supra notes 63-65 and accompanying 
text (discussing Trbovich). In contrast, the Magnuson-Moss Act House report discusses specifically the 

In sum, the legislative history of the Magnuson-Moss Act reveals a clear 
congressional intent to make class actions the primary mechanism for enforc
ing warranty provisions.97 Although the statute itself does not refer to notice, 
discussion in the House committee and in floor debate indicates that Congress 
did not intend that the individual notice requirements apply to all class actions 
brought under the Magnuson-Moss Act. In addition, permitting courts to or
der less expensive methods of providing notice is consistent with the general 
goals of the Magnuson-Moss Act because it ensures more effective enforce
ment by making federal class actions more affordable for consumer-plaintiffs. 
This evidence of direct intent should be sufficient to overcome the presumption 
that rule 23 governs Magnuson-Moss Act class actions98 and to satisfy the stan
dard established by the Supreme Court in Yamasaki for overcoming that
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presumption."

IV. Due Process Considerations

The rule 23(c)(2) notice requirement provides important protection for the 
“individual interest” of potential class members.99 100 When Congress demon
strates its intent to permit notice by less expensive methods than individual 
mailing, as in the Magnuson-Moss Act, the question arises whether suspension 
of the rule 23(c)(2) requirements violates the due process rights of the absent 
and unnotified class members.

notice issue and the floor debate mentions explicitly the Eisen decision. See supra notes 93-94 (House 
report addresses notice question and floor debate mentions Eisen).

The treatment of the notice issue in the one Magnuson-Moss Act class action that has proceeded 
through trial at the time of this writing is revealing. The district court in In re General Motors Corp. 
Engine Interchange Litig. certified a class without requiring mailed notice to class members. In re 
General Motors Corp. Engine Interchange Litig., 594 F.2d 1106, 1115 (7th Cir.), cez7. denied, 444 U.S. 
870 (1979). Indeed, the plaintiffs sent notice only after they reached a settlement. Id. The Seventh 
Circuit rejected the settlement on other grounds. Id.

The Seventh Circuit observed that the applicability of rule 23 notice to the Magnuson-Moss Act is an 
open question. 594 F.2d at 1135 n.50 (dictum). The court cited the House committee report as demon
strating Congress’ dissatisfaction with the Supreme Court’s decision in Eisen. Id.

99. See supra notes 61-67 and accompanying text (discussing Yamasaki standard).
100. Advisory Committee’s Note, supra note 25, at 105.
101. 417 U.S. at 173 (1974); see generally supra notes 45-50 and accompanying text (discussing Eisen 

III and lower court cases).
102. See 417 U.S. at 173 (Court believes import of rule 23 language unmistakable; individual notice 

must be sent to all class members whose names and addresses ascertainable through reasonable effort).
103. See, e.g., Robinson v. Union Carbide Corp., 544 F.2d 1258, 1260 (5th Cir.) (individual notice 

not required in subdivision 23 (b)(2) class actions), cert, denied, 434 U.S. 822 (1977); Larionoff v. United 
States, 533 F.2d 1167, 1186 (D C. Cir.) (individual notice not required in subdivision (b)(1) class ac
tions), affd, 431 U.S. 864 (1976); Mattern v. Weinberger, 519 F.2d 150, 158 (3d Cir. 1975) (individual 
notice not required in rule 23(b)(2) class actions), cert, denied, 443 U.S. 912 (1979); United States v. 
Allegheny-Ludlum Indus., Inc., 517 F.2d 826, 878 (5th Cir. 1975) (same), cert, denied, 425 U.S. 944 
(1976); Wetzel v. Liberty Mut. Ins. Co., 508 F.2d 239, 254-57 (3d Cir.) (same), cert, denied, 421 U.S. 
1011 (1975).

In Eisen the Supreme Court held that rule 23(c)(2) required individual no
tice to all reasonably identifiable subdivision (b)(3) class members.101 The Ei
sen Court emphasized that, given the clear language of rule 23 requiring 
individual notice to all potential class members, courts are not free to design 
other methods of notice even though such methods may satisfy minimum due 
process requirements.102

Not all rule 23 class actions require individual notice, however. In contrast 
to subdivision (b)(3), subdivisions (b)(1) and (b)(2) do not require individual 
notice. Several courts have held that this lack of individual notice does not 
injure individuals’ due process rights.103 Distinctions among the types of class 
actions that plaintiffs may bring under the various subdivisions of rule 23 illus
trate why due process requires individual notice in subdivision (b)(3) class ac
tions, but not in those actions brought under subdivisions (b)(1) or (b)(2). A 
comparison of typical Magnuson-Moss Act classes with these three categories 
of rule 23(b) classes reveals that, as for subdivision (b)(1) and subdivision 
(b)(2) classes, due process considerations do not require individual notice to all 
Magnuson-Moss class members.

Rule 23(b)(1) and (b)(2) class actions do not require individual notice pri
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marily because these classes are homogeneous in that members’ claims are 
similar and their interests are identical.104 Numerous cases have distinguished 
subdivision (b)(1) and (b)(2) classes from subdivision (b)(3) classes on this ba
sis105 and the language of the rules suggests the foundation for such a distinc
tion. Both subdivisions (b)(1) and (b)(2) require that the class be a cohesive 
unit in some way. Subdivision (b)(1)(A) requires that the individual members 
of the class present claims that are sufficiently similar to pose a threat of incon
sistent or varying adjudications against the same defendant, thus requiring 
close identity of interests among the class members and the kinds of claims 
they may bring.106 Subdivision (b)(1)(B) allows maintenance of class actions 
only when individual proceedings would dispose of the interests of nonparties 
to those adjudications, again suggesting that the interests of all the class mem
bers, potential and actual, must be homogeneous.107 Subdivision (b)(2) like
wise requires close alignment of the class members’ interests, because it allows 
plaintiffs to maintain class actions only when “the party opposing the class has 
acted or refused to act on grounds generally applicable to the class.”108 In 
contrast, courts permit subdivision (b)(3) classes to pursue their causes if com
mon questions of law or fact predominate over individual considerations.109 A 
determination that common questions predominate contemplates the possibil
ity that strongly divergent individual interests may persist. Thus, although 
subdivision (b)(3) class members may not have homogeneous or even similar 
interests, and thus may have some desire to pursue their own litigation sepa
rately, individual subdivision (b)(1) or subdivision (b)(2) class members gener
ally have no desire to instigate their own separate litigation because the 
interests of those pursuing the class action already fully represent their 
claims.110 Therefore, subdivision (b)(1) and (b)(2) notice procedures, even 
though they do not require individual notice to all identifiable class members, 

104. See Larionoff v. United States, 533 F.2d 1167, 1186 (D C. Cir.) (members of rule 23(b)(1) class 
more likely to be unified and to have less individual interest than members of subdivision (b)(3) class), 
affd, 431 U.S. 864 (1976); United States v. Allegheny-Ludlum Indus., Inc., 517 F.2d 826, 878 (5th Cir. 
1975) (rule 23(b)(2) class by definition a “cohesive aggregate”), cert, denied, 425 U.S. 944 (1976); Wetzel 
v. Liberty Mut. Ins. Co., 508 F.2d 239, 256 (3d Cir.) (rule 23(b)(2) class homogeneous by nature without 
conflicts among class members), cert, denied, 421 U.S. 1101 (1975).

Commentators Wright and Miller posit two reasons why due process requires notice in subdivision 
(b)(3) actions, but not in subdivision (b)(1) or (b)(2) actions. 7A C. Wright & A. Miller, Federal 
Practice and Procedure § 1786, at 143 (1972). First, classes formed under subdivisions (b)(1) and 
(b)(2) generally are more cohesive. Id. Second, subdivision (b)(1) and (b)(2) class members are less 
likely to have special defenses to counterclaims or to desire to present issues pertaining to their individ
ual claims. Id. These characteristics are equally applicable to Magnuson-Moss Act class actions. Mem
bers of a class over 100 strong all claiming under the same warranty are likely to have few defenses that 
are not applicable to the class as a whole. Thus, Wright’s and Miller’s observation that adequate repre
sentation of subdivision (b)(1) or (b)(2) class members reasonably assures that “named representatives 
will protect the absent members and give them the functional equivalent of a day in court,” id., is 
equally applicable to Magnuson-Moss classes.

105. See supra note 104 and cases cited therein.
106. Fed. R. Civ. P. 23(b)(1)(A).
107. Fed. R. Civ. P.-23(b)(1)(B).
108. Fed. R. Civ. P. 23(b)(2).
109. Fed. R. Civ. P. 23(b)(3).
110. See Larionoff v. United States, 533 F.2d 1167, 1186 (D.C. Cir.) (subdivision (b)( 1) class mem

bers typically have little interest in controlling and directing their own separate litigation), offd, 431 
U.S. 864 (1976).
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meet the due process standard established in Hansberry v. Lee"1 because they 
fairly ensure “the protection of the interests of absent parties who are bound 
by it.”111 112 If the class action procedures of the Magnuson-Moss Act can provide 
similar safeguards for the interests of absent parties without requiring individ
ual notice to all identifiable class members, then such a requirement will be 
unnecessary, as in the case of subdivision (b)(1) and (b)(2) classes.

111. 311 U.S. 32 (1940).
112. Id. at 42.
113. These requirements combined satisfy due process concerns. In Hansberry the Supreme Court 

decided that due process fails only if the procedures adopted do not ensure the interests of absent 
parties. Id. The Hansberry decision suggests that courts must consider the requirements of both rule 23 
and the applicable statute in deciding whether the procedures satisfy due process concerns. Id.

114. See supra notes 15-19 and accompanying text (discussing Fed. R. Civ. P. 23(a) threshold 
requirements).

i 15. See supra notes 20-23 and accompanying text (discussing likely composition of Magnuson-Moss 
Act classes)

116. 15 U.S.C. § 2310(d)(3)(C) (1976).
117. See supra notes 57-67 and accompanying text (discussing legislative intent to suspend Fed. R. 

Civ. P 23 notice requirement in Magnuson-Moss Act).

The procedural requirements in the Magnuson-Moss Act, together with 
those in rule 23, protect the rights of absent Magnuson-Moss Act class mem
bers even without an individual notice requirement.113 First, Magnuson-Moss 
Act plaintiffs must meet the same rule 23(a) prerequisites to class actions as 
must all class action plaintiffs.114 For Magnuson-Moss Act classes, this means 
that the class members probably will claim under the same warranty, thus en
suring some degree of homogeneity among the class members’ claims and in
terests.115 Second, the Magnuson-Moss Act requires that would-be class 
representatives organize the claims of at least 100 named plaintiffs.116 117 Further, 
with so many named plaintiffs, courts can be confident adjudicated claims rep
resent a fair cross-section of the claims of the class as a whole. Thus, as in 
subdivision (b)(1) and (b)(2) class actions, numerous safeguards protect un
notified Magnuson-Moss Act class members even in the absence of individual 
notice. In any event, if a court hearing a Magnuson-Moss Act claim believed 
that particular circumstances necessitated individual notice to protect the indi
vidual interests of potential class members, the court could order individual 
notice. The legislative history of the Magnuson-Moss Act evinces an intent to 
protect absent members by suspending the individual notice requirement only 
if such notice would be so onerous that it would effectively terminate the class 
action and deny plaintiffs relief."7 This scheme protects the interests of absent 
class members while permitting injured consumers to enforce their warranty 
rights free from the potentially prohibitive expense of notifying each identifi
able class member individually.

Conclusion

The Magnuson-Moss Act is the product of two decades of legislative com
promise. As part of the final compromise, Congress did not require manufac
turers or dealers to issue warranties, but strictly required them to abide by the 
warranties they voluntarily offered to consumers. At the heart of the statute is 
the congressional judgment that warrantors must be required to abide by their 
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representations. To effect this judgment, Congress included procedural provi
sions designed to ensure that consumers could enforce in federal court rights 
guaranteed under the Act. By allowing aggregation of claims and by permit
ting successful consumer litigants to recover costs and reasonable attorneys’ 
fees, Congress sought to eliminate what it perceived to be the greatest barriers 
to consumer class actions.

Congress likewise sought to eliminate individual notice hurdles in 
Magnuson-Moss Act class actions that might otherwise undercut the Act’s pur
pose by rendering consumer class actions unaffordable and impracticable. The 
Supreme Court affirmed Eisen III, striking down the district court’s lenient 
interpretation of the rule 23(c)(2) notice requirement only after the bill had 
been reported out of the Senate committees and after both houses had con
cluded their hearings. Thus, it is improbable that Congress intended to incor
porate into the Act the Eisen Court’s strict interpretation of rule 23(c)(2) 
requirements. Moreover, the legislative history confirms that Congress did not 
intend to require individual notice to all Magnuson-Moss Act class members. 
If courts impose the Eisen Court’s strict interpretation of rule 23(c)(2) notice 
requirements on Magnuson-Moss Act class actions, they will cripple the Act’s 
principal enforcement mechanism by making many Magnuson-Moss Act class 
actions too expensive for consumers to pursue. Such a result would frustrate 
the purpose of the statute as well as the policy that underlies rule 23(b)(3) 
itself, that is, securing a “fair and efficient” determination of every contro
versy.118 Moreover, constitutional guarantees of due process receive adequate 
protection even in the absence of individual notice to potential class members. 
Most importantly, sound principles of statutory construction indicate that re
quiring often-costly individual notice would be the wrong result.

118. See Fed. R. Civ. P 23(b)(3) (implying that finding the most “fair and efficient” method of 
adjudication controls court’s determination of whether to allow suit to go forth as class action).

Ronald S. Safer
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