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Negotiating Regulations: A Cure for Malaise

Philip J. Harter*

• A.B. Kenyon College (1964); M.A. (Mathematics) Michigan (1966); J.D. Michigan (1969).
This article is based on a report prepared for the Administrative Conference of the United States. 

The views expressed are those of the author alone and do not necessarily reflect those of the Confer
ence, its committees, its chairman, or its staff. The Conference, however, did adopt Recommendation 
No. 82-4, 47 Fed. Reg. 30,701-30,710 (1982), entitled “Procedures for Negotiating Regulations,” based 
on the report. The Recommendation is set forth in part in the Appendix.

The formalization of rulemaking procedures has created a highly com
plex system of developing federal regulations. Although the procedures 
were intended to produce sound agency decisions and to safeguard 
against arbitrary and capricious rules, they have generated an adver
sarial system characterized by delay, expense, and dissatisfaction. Mr. 
Harter provides an alternative approach: negotiating proposed regula
tions. Negotiations as a supplemental rulemaking procedure would al
low affected interests and an agency to participate directly in the 
development of a proposed rule while maintaining safeguards against 
arbitrary and capricious results. This article proposes in detail a negoti
ating process, which Mr. Harter believes would provide incentives and 
opportunities to resolve issues during rule making and would result in 
better rules.
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Introduction

The malaise of administrative law, and particularly of rulemaking, has been 
with us for at least fifteen years.1 It has existed since the very origins of Ameri
can administrative law, and it results from a fundamental lack of consensus 
over appropriate rulemaking procedures and the nature of government regula
tion as a whole.

1. See American Airlines, Inc. v. Civil Aeronautics Bd., 359 F.2d 624, 630 (D.C. Cir.) (en banc) 
(difficulties currently experienced in administrative process sometimes referred to as its “malaise”), cert, 
denied. 385 U.S. 843 (1966). As Professors Bruff and Gellhorn observe, “Even the term ‘malaise’ has a 
pedigree.” Bruff & Gellhorn, Congressional Control of Administrative Regulation: A Study of Legislative 
Vetos, 90 Harv. L Rev. 1369, 1369 n.l (1977) (citing H. Friendly, The Federal Administrative 
Agencies 2-3 (1962)).

2. Woodrow Wilson advocated "large powers and unhampered discretion” for administrative agen
cies. Wilson, The Study of Administration, 2 Pol. Set. Q. 197 (1887), reprinted in 56 Pol. Sci. Q. 481, 
497 (1941). See 1 K. Davis, Administrative Law Treatise §3.3, at 152-57 (1978) (arguing that 
administrative agencies must be given broad jurisdiction over various fields to regulate in public inter
est without legislative branch defining particular means and ends); J. Landis, The Administrative 
Process 68 (1938) (arguing in favor of 1930’s legislation that frequently failed to set forth rules to 
control administrative action; instead, administrative agencies were delegated broad power to prescribe 
regulations to implement certain policies).

3. See T. Lowi, The End of Liberalism 302-03 (2d ed. 1979) (criticizing vague legislative formula
tions; proposing administrative formality and “early rule-making" in place of case-by-case administra
tive adjudication and rulemaking that is subject to interest group pressure); Freund, The Substitution of 
Rule for Discretion in Public Law, 9 Am. Pol. Sci. Rev. 666, 675 (1915) (practice of delegating specifica
tion of generic legislative requirements to administrative commissions is constitutionally desirable and 
legitimate within narrow and definite limits); Jaffe, The Illusion of the Ideal Administration, 86 Harv. L. 
Rev. 1183, 1 183-84 (1973) (analyzing and criticizing the “broad delegation model,” arguing that it does 
not accurately describe administrative process and creates damaging expectations); Stewart, The Refor
mation of American Administrative Law, 88 Harv. L. Rev. 1669, 1676 (1975) (charging that vague and 
general statutes create discretion in agencies that threatens legitimacy of agency action because major 
policy questions decided by officials not accountable to electorate).

4. See J. Landis, supra note 2, at 68 (arguing in favor of legislation that does not prescribe particular 

The debate over rulemaking procedures and government regulation has 
taken place in two dimensions, political and procedural. The political fight has 
focused on whether agencies should be accorded broad discretion to effectuate 
regulatory programs,2 or whether they should be given a more narrow, con
fined function.3 Procedurally, there has been tension between according an 
agency broad flexibility to act with a minimum of procedural limitations4 and 
requiring relatively formal procedures that permit interested parties to chal
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lenge the factual bases and policy choices of rules.5 On the political side broad 
agency discretion has clearly been accepted,6 if not always granted by individ
ual statutes.7 The procedural debate, however, continues.8

rules to control administrative action); infra note 10 (quoting President Roosevelt’s opposition to formal 
procedures).

5. See Scalia, Chairman's Message, 33 Ad. L. Rev. v, v-x (comparing procedural reform movements 
of 1946 and 1981 advocating greater formalization of rulemaking procedures); cf. Senate Comm, on 
the Judiciary, The Regulatory Reform Act, S. Rep. No. 305, 97th Cong., 1st Sess. 2 (1981) 
(explaining that regulatory reform bill proposes codification of enhanced procedural protections devel
oped by courts because growing pervasiveness and complexity of federal regulation requires more for
malized approach).

6. See Jaffe, supra note 2, at 1183 (noting that it is once again fashionable to advocate broad delega
tion model).

7. Ackerman & Hassler, Beyond the New Deal: Coal and the Clean Air Act, 89 Yale LJ. 1466, 1556 
(1980) (discussing "agency-forcing statutes” that remove issues from agency discretion).

8. The Committee on Governmental Operations of the United States Senate engaged in a compre
hensive examination of federal regulation pursuant to S. Res. 71, 95th Cong., 1st Sess , 123 Cong. Rec. 
4382 (1977). Senate Comm, on Governmental Affairs, Principal Recommendations and 
Findings of the Study on Federal Regulation, 96th Cong., 1st Sess. iii (1979). The committee 
made many procedural recommendations. Id. at 1-2. In addition, major regulatory reform bills that 
would amend the APA’s rulemaking procedures have been introduced in both the House and Senate in 
the last two Congresses. See, e.g., S. 1080, 97th Cong., 1st Sess., 127 Cong. Rec. S4231-34 (daily ed. 
April 30, 1981) (proposing new regulatory requirements, including agency consideration of reasonable 
alternatives to proposed rule and projected benefits and adverse effects of proposed rule and alterna
tives); H.R. 746, 97th Cong., 1st Sess., 127 Cong. Rec. H73 (daily ed. Jan. 6, 1981) (same); H.R. 3150, 
96th Cong., 1st Sess., 125 Cong. Rec. 6338-40 (1979) (same); S. 755, 96th Cong., 1st Sess., 125 Cong 
Rec. 6152-59 (1979) (same); S. 262, 96th Cong., 1st Sess., 125 Cong. Rec. 1411-30 (1979) (proposing 
new regulatory requirements, including agency consideration of projected effects of rule). Hearings 
filling many volumes were held on the respective bills. As a result. Congress has probably given more 
thought and attention during the past few years to regulatory procedure than at any time since the 
decade during which the APA was developed. Moreover, the White House has been active to an un
precedented degree, imposing wholly new procedural requirements on the agencies in the executive 
branch. See Exec. Order No. 11,821, 39 Fed. Reg. 41,501 (1974), reprinted in 12 U.S.C. app. § 1904 
(1976) (requiring preparation of inflationary impact statements for major rules), amended by Exec. 
Order No. 11,949, 42 Fed. Reg. 1,017 (1976); Exec. Order No. 12,044, 43 Fed. Reg. 12,661 (1978) 
(requiring various agency procedures, including approval by agency head of significant regulations); 
Exec. Order No. 12,291, 3 C.F.R. 127 (1981) (requiring various agency procedures, including prepara
tion of regulatory impact analysis of major rules).

9. Walter-Logan Bill, H R. 6324, 76th Cong., 3d Sess. § 2(a), 84 Cong. Rec. 5561 (1939) (rules 
issued only after publication of notice and public hearings).

10. Explaining his reasons for vetoing the bill, President Roosevelt stated.
The administrative tribunal or agency has been evolved in order to handle controversies aris
ing under particular statutes. It is characteristic of these tribunals that simple and nontechni
cal hearings take the place of court trials and informal proceedings supersede rigid and formal 
pleadings and processes. . . .
. . . [A] large part of the legal profession!, however,] has never reconciled itself to the exist
ence of the administrative tribunal. Many of them prefer the stately ritual of the courts, in 
which lawyers play the speaking parts, to the simple procedure of administrative hearings 
which a client can understand and even participate in. . .
In addition . . . there are powerful interests which are opposed to reforms that can only be 
made effective through the use of an administrative tribunal. . . . Great interests . . . which 
desire to escape regulation rightly see that if they can strike at the heart of modem reform by 
sterilizing the administrative tribunal which administers them they will have effectively de
stroyed the reform itself.

86 Cong. Rec. 13,942 (1940).
11. Pub. L. No. 79-404, 60 Stat. 237 (1946), repealed and replaced by Pub. L. No. 89-554, 80 Stat. 378 

(1966) (codified as amended at 5 U.S.C. §§ 551-59, 701-06 (1976)).

After President Roosevelt vetoed a bill calling for relatively formal adminis
trative procedures9 because he believed that it would straight-jacket the agen
cies,10 11 the Administrative Procedure Act" (APA) was born of a compromise 
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between the competing factions.S. * * * * * * 12 The APA has served as the foundation of 
agency rulemaking for more than a generation without having been signifi
cantly amended.13 Although, at first blush, that durability suggests an endur
ing agreement that the APA’s provisions are broadly applicable, such is not the 
case.14 The APA, unlike the Federal Rules of Civil Procedure, has not gar
nered a supporting consensus. The Federal Rules were developed roughly con
temporaneously with the APA and continue to have the general allegiance of 
Congress, practitioners, and scholars.15 The Federal Rules continue to shape 
judicial practice even though entirely new forms of litigation have arisen.16

S. Rep. No. 752, 79th Cong., 1st Sess. (Comm. Print) (1945), reprinted in Administrative Procedure
Act: Legislative History, S. Doc. No. 248, 79th Cong., 2d Sess. 19-20 (1946) [hereinafter Legisla
tive History], The Committee pointed out that it did not recommend hearings for administrative
rulemakings in cases in which Congress had not required hearings by separate statute. Id. at 20. The
Committee also acknowledged that, “[pjrivate parties complain that this subsection provides inade
quate procedure, particularly in the matter of findings and conclusions.” Id. The Committee explained
that in its view, the requirement that agencies consider “all relevant matter presented” and issue “a 
concise general statement of their basis and purpose” would achieve the goal of a more elaborate
scheme. Id.

13. See Williams, Fifty Years of the Law of Federal Administrative Agencies—and Beyond, 29 Fed. 
B.J. 267, 268 (1970) (APA has never been significantly amended).

14. See President’s Commission for a National Agenda for the Eighties, Government 
and the Regulation of Corporate and Individual Decisions in the Eighties: Report of the 
Panel on Government and the Regulation of Corporate and Individual Decisions 46-51 
(1981) [hereinafter Government and Regulation] (reviewing current proposals for procedural 
reform).

15. As Professors Wright and Miller have noted, “(T]he chorus of approval by judges, lawyers, and 
commentators has been virtually unanimous, unstinted, and spontaneous.” 4 C. Wright & A. Miller, 
Federal Practice and Procedure § 1008, at 65 (1969).

16. The Federal Rules of Civil Procedure have, of course, been modified over the years, but neither 
the Advisory Committee, the courts, nor Congress has made any wholesale changes in the rules, either 
by means of interpretations or radical modifications of the basic concepts. The basic contours of a 

12. Before the APA was enacted, the Attorney General's Committee on Administrative Procedure 
recommended that public hearings be held for rules of economic character, and “established as stan
dard administrative practice, to be extended as circumstances warrant into new areas of rule making.” 
Attorney General’s Committee on Administrative Procedure, Final Report 108 (1941) 
[hereinafter Final Report). The Committee acknowledged that hearings already were required for the 
establishment of regulations under a number of statutes, writing:

The regulation of . . . these matters bears upon economic enterprise and touches directly the 
financial aspects of great numbers of businesses affected, either by imposing direct costs or by 
limiting opportunities for gain. Appreciation of these effects, both by businessmen and gov
ernment officials, seems to be the chief cause of the increased use of hearings in administrative 
rulemaking.

Id The Committee recommended against requiring hearings in all rulemakings, however, because 
“(a)dvance notice and hearings in rule making inescapably involve expense and a measure of delay— 
not always warranted in connection with regulations of minor, non-controversial character.” Id. Thus, 
the Committee was prepared to rely “upon administrative good faith—good faith in not dispensing 
with hearings when controversial additions to or changes in rules are contemplated.” Id.

When ultimately enacted the APA reflected the view of the Attorney General’s Committee on Ad
ministrative Procedure. The Senate committee that was largely responsible for the APA cited with 
approval a statement by the Attorney General’s Committee:

An administrative agency ... is not ordinarily a representative body. . . . Its deliberations 
are not carried on in public and its members are not subject to direct political controls as are 
legislators. ... Its knowledge is rarely complete, and it must always learn the . . . view
points of those whom its regulations will affect. . . . [Public] participation ... in the 
rulemaking process is essential in order to permit the administrative agencies to inform them
selves and to afford safeguards to private interests. It may be accomplished by oral or written 
communication and consultation; by specially summoned conferences; by advisory commit
tees; or by hearings.
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Rulemaking procedures, on the other hand, have changed markedly to re
spond to new forms of regulation. The courts have imposed procedural re
quirements through scores of judicial decisions,17 and Congress has regularly 
supplemented the APA’s procedures in new substantive statutes.18 The result
ing regulatory process, “hybrid rulemaking,” combines the original informal 
rulemaking procedures of the APA and the more recent procedures imposed 
by Congress and the courts.19

judicial proceeding still are determined by the original structure of the federal rules. See 1 J. Moore, 
Moore’s Federal Practice, fl 0.2(2) (2d ed. 1982) (describing history of Federal Rules of Civil 
Procedure).

17. See DeLong, Informal Rulemaking and the Integration of Law and Policy, 65 Va. L. Rev. 257, 
259, 266-70 (1979) (federal courts of appeals have expanded obligations of agencies during informal 
rulemaking). In Vermont Yankee Nuclear Power Corp. v. Natural Resources Defense Council, Inc., 
435 U.S. 519 (1978), the Supreme Court held that lower courts may not require additional procedures 
during informal rulemaking beyond those necessary to afford an aggrieved party due process. Id. at 
542. Vermont Yankee, however, did not overturn specific informal rulemaking requirements imposed 
by courts of appeals in earlier cases. This ambiguity in the decision prompted one commentator to note 
the “tension between the opinion’s language and its outcome.” DeLong, supra, at 260; see also infra 
note 60 (discussing Vermont Yankee).

18. See, e.g.. National Highway Traffic Safety Act § 105(a)(2), 15 U.S.C. § 1394(a)(2) (1976) (court 
reviewing standard promulgated by Department of Transportation may order Secretary of agency to 
take more evidence); Consumer Product Safety Act §§ 7(a)(2)-9, 15 U.S.C. §§ 2056(a)(2)-2058 (1976) 
(during rulemaking. Consumer Product Safety Commission (CPSC) must allow interested persons to 
present data, opinions, or arguments orally, as well as in writing as provided by 5 U.S.C. § 553(c)); 
Toxic Substances Control Act § 6(c)(2), 15 U.S.C. § 2605(c)(2) (1976) (during rulemaking. Environ
mental Protection Agency (EPA) must comply with procedures additional to 5 U.S.C. § 553, including 
holding an informal hearing); Occupational Safety and Health Act § 6(b)( 1 )-(5), 29 U.S.C. § 655(b)(1)- 
(5) (1976) (during rulemaking, Occupational Safety and Health Administration (OSHA) must comply 
with procedures additional to 5 U.S.C. § 553, including holding an informal hearing); Clean Air Act, 
Pub. L. No. 95-95, § 305(a), 91 Stat. 772-76 (1977) (codified as amended at 42 U.S.C. § 7607(d) (Supp. 
IV 1980)) (during rulemaking, EPA must permit oral presentation of evidence and must respond to any 
written or oral comments).

19. DeLong, supra note 17, at 260-61. The exact contours of hybrid rulemaking are fuzzy. Gener
ally, the additional procedures include an opportunity for oral hearing, with or without cross-examina
tion, requirements that the agency explain its factual basis, the methodology and reasoning used to 
proceed from those facts to the ultimate rule, and a more stringent form of judicial review. See Port
land Cement Ass’n v. Ruckelshaus, 486 F.2d 375, 392-93 (D.C. Cir. 1973) (requiring EPA on remand of 
challenged standard to respond to cement industry’s comments and to identify clearly basis for stan
dards promulgated), cert, denied, 417 U.S. 921 (1974); International Harvester Co. v. Ruckelshaus, 478 
F.2d 615, 648, 650 (D C. Cir. 1973)(requiring EPA on remand of challenged standard to produce rea
soned presentation of reliability of predictions and methodology used to reject manufacturer’s evidence 
showing no available technology to comply with standards); Procedures in Addition to Notice and the 
Opportunity for Comment in Informal Rulemaking: Administrative Conference of the United States, 
Recommendation 76-3, 1 C.F.R. § 305.76-3 (recommending agencies follow procedures additional to 
those of APA, 5 U.S.C. § 553, including responding to parties’comments, explaining testing methodol
ogies, holding hearings, and allowing oral presentations in order to encourage parties’ participation in 
rulemaking); DeLong, supra note 17, at 260 n.22 (citing additional authorities).

20. The drafters of the APA itself contemplated that in particular cases agencies would use proce
dures beyond the minimum requirements of the APA. The Senate report accompanying the bill that 
became the Administrative Procedure Act described rulemaking procedures as follows:

This subsection states, in its first sentence, the minimum requirements of public rule making 
procedure short of statutory hearing. Under it agencies might in addition confer with industry 
advisory committees, consult organizations, hold informal “hearings”, and the like. Consider
ations of practicality, necessity, and public interest . . . will naturally govern the agency’s 
determination of the extent to which public proceedings should go. Matters of great import, 
or those where the public submission of facts will be either useful to the agency or a protection 
to the public, should naturally be accorded more elaborate public procedures. The agency

The current debate on rulemaking centers not on whether procedures in ad
dition to those of the APA are appropriate,20 * but rather on what are proper 



6 The Georgetown Law Journal [Vol. 71:1

procedures21 and when should they be followed.22 Even though there is gen
eral agreement that some form of hybrid rulemaking process is appropriate for 
rules having a significant effect,23 the malaise remains—parties complain 
about the time,24 expense,25 and legitimacy26 of the administrative decisions 
reached by the hybrid process. Moreover, a number of legislative enactments 

must analyze and consider all relevant matter presented. The required statement of the basis 
and purpose of rules issued should not only relate to the data so presented but with reasonable 
fullness explain the actual basis and objectives of the rule.

S. Rep. No. 752, 79th Cong., 1st Sess. (Comm. Print) (1945), reprinted in Legislative History, supra 
note 12. at 200-01.

21 See Senate Comm, on the Judiciary, Regulatory Reform Act, S. Rep. No. 284, 97th 
Cong.. 1st Sess. 93-106 (1981) (to accompany S. 1080, 97th Cong., 1st Sess. (1981)) (discussing proposed 
development and codification of various hybrid rulemaking procedures); Senate Comm, on Govern
mental Affairs, Regulatory Reform Act S. Rep. No. 305, 97th Cong., 1st Sess. 72-77, 84-92 
(1981) (to accompany S. 1080, 97th Cong., 1st Sess. (1981)) (same).

22 See generally DeLong, supra note 17, at 261-62 (discussing skepticism of government decision
making evidenced by heightened judicial scrutiny and nonlegal criticism of informal rulemaking). Re
cent bills require procedures beyond the minimal procedures of the current APA for all rulemakings 
and additional procedures for “major” rules. See supra note 8 (citing bills). Although the definition of 
“major" varies in the bills, each would apply the definition to those regulations having an effect on the 
economy of more than $100,000,000 or a significant effect on the economy as a whole or a particular 
segment of it. H R. 746, 97th Cong., 1st Sess. § 621 (1981); S. 1080, 97th Cong., 1st Sess. 32, 127 Cong. 
Rec S4231-34, at S4231 (daily ed. April 30, 1981); H R. 3263, 96th Cong., 1st Sess., § 601 (1979); S. 
755, 96th Cong.. 1st Sess. § 601 (1979), 125 Cong. Rec. S3338-45, at S3339 (daily ed. March 26, 1979); 
S. 262, 96th Cong., 1st Sess. § 601, 125 Cong. Rec. S861-80, at S862 (daily ed. January 31, 1979).

23. See DeLong, supra note 17, at 301-09 (discussing necessity of hybrid rulemaking).
24. See S. Comm, on Governmental Affairs, 95th Cong., 1st Sess., Delay in the Regulatory 

Process, 4 Study on Federal Regulation 1 (Comm. Print 1977) (deficiencies in process include 
delays in rulemaking procedure); Morgan, Toward a Revised Strategy for Ratemaking, 78 U. 111. L.F. 
21, 22 & n.6 (1978) (describing generally parties’ complaints of delay in regulatory process and results 
of questionnaire sent to lawyers practicing before regulatory agencies).

25. S. Comm, on Governmental Affairs, 95th Cong., 1st Sess. Extent and Cost of Partici
pation: Public Participation in Regulatory Agency Proceedings, 3 Study on Federal Reg
ulation 12 (Comm. Print 1977) [hereinafter Public Participation].

26. Practically every aspect of modern regulation has been attacked in one way or another. For 
example, one common complaint is that agencies do not develop adequate factual bases to support their 
rules. See R Crandall & L. Lave, The Scientific Basis of Health and Safety Regulation 3 
(1981) (standards often promulgated on only fragmentary evidence).

Another common complaint is that agencies develop inappropriate policies. See Ackerman & Hass
ler, supra note 7, at 1469 (EPA's emission standards for new coal-burning power plants will cost public 
tens of billions of dollars to achieve environmental goals that could be reached more cheaply, more 
quickly, and more surely by other means). Yet another criticism is that agencies use clumsy and expen
sive regulatory tools. See P. MacAvoy, The Regulated Industries and the Economy 26 (1979) 
(agencies’ use of accounting measurements of previous business activities as basis for price regulation 
constrains agency decisionmaking and causes regulated companies to shape behavior to conform to 
agency measuring devices); C. Schultze, The Public Use of Private Interest vii (1977) (regula
tory efforts are often inefficient and do more harm than good); Cornell, Noll, & Weingast, Safety Regu
lation, in Setting National Priorities 462 (H. Owen & C. Schultze eds. 1976) (because of 
overlapping jurisdiction of FDA and OSHA, same violation may lead to very different outcomes de
pending on which agency “smells the rat”).

Finally, there are also allegations that regulation has been ineffective in achieving its goals. See P. 
MacAvoy, supra, at 105-07. Criticisms of the regulatory process appear regularly in Regulation maga
zine. See, e.g, Kristol,// Regulated Society?, Regulation, July-Aug. 1977, at 12, 12 (social and eco
nomic complexities make effective regulation difficult enterprise); Mendeloff, Does Overregulation 
Cause Underregulation?, Regulation, Sept.-Oct. 1981, at 47, 47 (standards have been set so strictly 
that benefits often fall short of costs); Reich, Warring Critiques of Regulation, Regulation, Jan.-Feb. 
1979, at 37, 37 (reviewing arguments that regulation is both politically unresponsive and economically 
inefficient). Politicians, business, and public interest groups alike seem to agree that the process is not 
working well. See Morgan, supra note 24, at 21-22 & n.1-6 (citing to various critics of regulatory 
process).
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and proposals reflect a disquiet with hybrid rulemaking.27 Thus, now is a pro
pitious time to step back and ask whether the difficulty stems from a basic lack 
of confidence in both the flexible agency procedure model and the formal 
agency procedure model of rulemaking, and whether a new departure can pro
vide the missing legitimacy.

27. See infra notes 133-53 and accompanying text (discussing proposals for reform of administrative 
procedure).

28. In 1941. the Attorney General’s Committee on Administrative Procedure made a similar 
recommendation:

The practice of holding conferences of interested parlies in connection with rule making in
troduces an element of give-and- take on the part of those present and affords an assurance to 
those in attendance that their evidence and points of view are known and will be considered. 
As a procedure for permitting private interests to participate in the rule making process it is as 
definite and may be as adequate as a formal hearing. If the interested parties are sufficiently 
known and are not too numerous or too hostile to discuss the problems presented, conferences 
have evident advantages over hearings in the development of knowledge and understanding.

Final Report, supra note 12, at 104.
29. Eisenberg. Participation. Responsiveness, and the Consultative Process: An Essay for Lon Fuller. 

92 Harv. L. Rev. 410, 417 (1978).
30. See Boyer. Alternatives to Administrative Trial Type Hearings for Resolving Complex Scientific. 

Economic and Social Issues, 71 Mich. L. Rev. Ill, 113, 119 (1972) (hybrid form of administrative 
decisionmaking incorporates elements of adjudication and rulemaking; administrative adjudication ill- 
suited to taking into account and balancing many variables); Cramton. A Comment on Trial-Type Hear
ings in Nuclear Power Plant Siting. 58 Va. L. Rev. 585, 586 (1972) (formal adjudicatory procedures of 
agencies not well adapted to make social, economic, and scientific investigations and decisions).

31. As Professor Daniel Bell observes, ‘‘[s)ince political action, fundamentally seeks to reconcile con
flicting and often incompatible interests, . . . political decisions are made by bargaining or by law. not 
by technocratic rationality.” D. Bell, The Cultural Contradictions of Capitalism 12 (1976).

This article proposes that a form of negotiation among representatives of the 
interested parties, including administrative agencies, would be an effective al
ternative procedure to the current rulemaking process. Although virtually 
every rulemaking includes some negotiation, it is almost never the group con
sensus envisioned here. Negotiations among directly <1 fleeted groups con
ducted within both the existing policies of the statute authorizing the 
regulation and the existing policies of the agency, would enable the parties to 
participate directly in the establishment of the rule. The significant concerns 
of each could be considered frontally.28 Direct participation in rulemaking 
through negotiations is preferable to entrusting the decision to the wisdom and 
judgment of the agency, which is essential under the basic provisions of the 
APA,29 or to relying on the more formal, structured method of hybrid 
rulemaking in which it is difficult for anyone to make the careful trade offs 
necessary for an enlightened regulation.30 A regulation that is developed by 
and has the support of the respective interests would have a political legiti
macy that regulations developed under any other process arguably lack.31

Negotiation undoubtedly will not work for all rules. Failure to use negotia
tions appropriately either could lead to great abuse or could simply add an
other layer to the already protracted rulemaking process. Experiences in 
analogous areas, however, suggest instances in which negotiation could be a 
feasible method of setting rules, and identify the procedures that should be 
followed to ensure that an acceptable rule emerges from a negotiation process. 
Because regulatory negotiation is a response to the current malaise and would 
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have to be consistent with the political role of the regulatory agency, it is ap
propriate to begin with a brief review of the evolution of regulation.

I. The Evolution of the Regulatory Process

Although it is customary to attribute the origins of modern regulation to the 
New Deal, many diverse regulatory programs were created between the turn of 
the century and the early thirties.32 The dominant theme of administrative law 
during this period was the protection of private interests against unwarranted 
government intrusion.33 Early regulatory programs confined administrative 
discretion to authority explicitly delegated by Congress.34 Thus, many early 
statutes required hearings or other procedures in addition to notice and com
ment for the development of rules.35

The regulatory procedure currently in use traces its origins to the New Deal 
concept of regulation and regulatory agencies. Under this concept Congress 
would grant broad powers36 to agencies by using vague, general standards to

32. As one commentator stated, “The presidencies of Roosevelt. Taft, and Wilson saw dramatic 
change in the attitude of the federal government toward positions of economic power. The philosophy 
and the rhetoric of the period were populist, but the expanded use of Federal executive authority 
clearly was not. New Federal laws were passed, new regulatory agencies established, and important 
precedents were set that permanently established Federal regulation as a fact of economic life.” S. 
Morris, The Regulatory State: Evolution and Outlook, Publication No. 4, Center for 
Business and Public Policy, University of Maryland 6 (1981).

For example, the Antitrust Division of the Department of Justice was created in 1903, Act of Febru
ary 25, 1903. Pub. L. No. 57-115, 32 Stat. 854, 903-04. The Federal Meat Inspection Act was passed in 
1906. Act of June 30, 1906, Pub. L. No. 59-382, 34 Stat. 669, 672-79 (1906) (codified in scattered 
sections of U.S.C.). The Pure Food and Drug Act was passed in 1906. Act of June 30, 1906, Pub. L. 
No. 59-384. 34 Stat. 768 (1906). repealed by Federal Food, Drug, and Cosmetic Act § 902(a), Pub. L. 
No. 75-717, 52 Stat. 1040, 1059 (1938). The regulatory powers of the Interstate Commerce Commission 
were expanded in 1906, 1910, and 1920, Act of June 29, 1906, Pub. L. No. 59-337, 34 Stat. 584 (1906); 
Act of June 25, 1910, Pub. L. No. 61-266, 36 Stat. 703, 720 (1910); Transportation Act of 1920, Pub. L. 
No. 66-152, §§ 439-441,41 Stat. 456, 494-99. The Federal Reserve System was created in 1913. Federal 
Reserve Act, Pub. L. No. 63-43, 38 Stat. 251 (1913) (now codified in scattered sections of 12 U.S.C.). 
The Merchant Seamen’s Act came in 1915, Act of March 4, 1915, Pub. L. No. 63-302, 38 Stat. 1164 
(codified in scattered sections of U.S.C). The Federal Trade Commission was established in 1914. Act 
of September 26, 1914. Pub. L. No. 63-203, 38 Stat. 717 (now codified at 15 U.S.C. §§41-58). The 
Owens-Keating Act prohibiting interstate transportation of goods produced by child labor was enacted 
in 1916. Act of September 1, 1916, Pub. L. No. 64-249, 39 Stat. 675. The Shipping Board was estab
lished in 1916. Shipping Act of 1916, Pub. L. No. 64-260. 39 Stat. 728 (now codified as 46 U.S.C. 
§§ 801-842). The 1941 Attorney General’s Committee on Administrative Procedure describes addi
tional programs and amendments to existing programs that were enacted prior to 1935. Final Report, 
supra note 12, at 105-07.

33. E. Freund, Administrative Powers Over Persons and Property 583 (1928) (primary inci
dence of violation of public interest is private injury; administrative action is initiated to remedy private 
complaint). But cf. J Beck, Our Wonderland of Bureaucracy 164, 270 (1932) (criticizing admin
istrative system because it burdens private business interests and impairs individualism).

34. Stewart, supra note 3, at 1671-73.
35. Final Report, supra note 12, at 105-08.
36. In 1941 the Attorney General’s Committee on Administrative Procedure stated:

Broadly speaking, the causes of the growth of administrative rule making are twofold: [tjhe 
increasing use by Congress of “skeleton legislation,” to be amplified by executive regulations; 
and the expansion of the field of Federal control—indeed of governmental intervention gener
ally—in which the new legislation, like the old, contains its quota of delegation of rule making 
power.

Final Report, supra note 12, at 98. The Committee pointed out that one of the justifications for 
“skeleton legislation” is “the desirability of expert determination of numerous matters involved in mod- 
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guide agency decisions.* 37 The animating force of regulation was the expertise 
of the agency staff.38 The detached, neutral, technocratic experts of the agency 
were viewed as those most able to make the detailed decisions necessary to 
implement a functioning regulatory program.39 A corollary of this theory was 
that agencies must be politically insulated to protect their expertise from the 
taint of the political process.40 Courts, therefore, were to sustain agency action 
so long as such action had a rational basis.41 Dean Landis, undoubtedly the 
greatest proponent of the New Deal theory of administration,42 analogized ju
dicial review of a regulation to the task of reviewing legislation. He justified 
the high burden necessary to overturn a regulation on the ground that “the 
administrative judgment . . . would tend ... to have much weight because of 
its assumed expertness.”43

ern legislative schemes such as those affecting housing, health, social security, and public services of 
many sorts.” Id. at 98 n.17.

37. J. Landis, supra note 2, at 66 (broad and vague administrative standards typical of legislation in 
193O’s); Jaffe, supra note 2, at 1186 (legislative objectives loosely defined in 1930's).

38. This “model [of] administration derived its content and its authority, not from legislative or 
imperial dictates, but from an assumed, comprehensive body of expertise available for the implementa
tion of legislative grants of authority.” Jaffe, supra note 2. at 1187; see also J. Freedman, Crisis and 
Legitimacy 44-46 (1978) (reliance upon expertise was principal attribute of administrative theory 
under New Deal and before).

39. Profesor Stewart analogizes this view of agency expertise to that of a doctor. The doctor consid
ers the patient’s complaints, ascertains his general state of health, determines the cause of the malady, 
and prescribes a remedy. Stewart, supra note 3, at 1678. Just as few would argue that a doctor has too 
great discretion in treating a patient, the view was that the professionalism of the agency's staff held the 
government’s power in check. Id.

40 See Ackerman & Hassler, supra note 7, at 1471-73 (discussing three elements of New Deal 
model: affirmation of agency expertise, insulation of agencies from political control, and insulation 
from judicial oversight).

41. The Attorney General’s Committee on Administrative Procedure noted in 1941 that "(l|t should 
be enough that the administrative authorities are required, in case their regulations are called in ques
tion before a court, to demonstrate that they come rationally within the statutory authorization." Final 
Report, supra note 12, at 119. In 1939 the Supreme Court expressed the same sentiment: "So long as 
there is warrant in the record for the judgment of the expert it must stand. . . . ’The judicial function 
is exhausted when there is found to be a rational basis for the conclusions approved by the administra
tive body.’” Rochester Tel. Corp. v. United States, 307 U.S. 125. 145-46 (1939) (quoting Mississippi 
Valley Barge Line Co. v. United States. 292 U.S. 282, 286-87 (1934)); see also Securities & Exchange 
Comm’n v. Chenery Corp., 332 U.S. 194, 207 (1947) (court may disturb commission's decision only if 
decision lacks rational and statutory foundation).

42. Professor Jaffe called Landis “one of [the New Deal’s) . . . most important intellectuals." Jaffe. 
supra note 2, at 1187.

43. Landis, Administrative Policies and the Courts, 47 Yale L.J. 519, 533 (1938).
44. As the Attorney General’s Committee on Administrative Procedure noted in 1941, "Participation 

. . . in the rule-making process is essential in order to permit administrative agencies to inform them
selves and to afford adequate safeguards to private interests.” Final Report, supra note 12, at 103.

45. Administrative Procedure Act § 4(a). 5 U.S.C § 553(a) (1976) (requiring notice of proposed 
rulemaking and giving interested persons opportunity to comment).

Although the APA imposed some limitations on the free rein of the experts, 
it was clearly built on the notion of agency expertise. The primary function of 
the rulemaking section was to provide an outreach by the agency for informa
tion that would help it exercise .its discretion in shaping the rule while afford
ing an opportunity for the public to make its views known.44 The APA itself 
required only scant procedures.45 For significant rules, however, the legislative 
history indicates that agencies were expected to provide the public with an 
opportunity to participate through oral or written communications and consul
tations, consultation with advisory committees and interested organizations. 
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and informal hearings.46 As a compromise with those who advocated more 
formal procedures, agencies were directed to consider the data submitted and 
to explain the basis of its rule in order to force the agency to actually consider 
the material.47 The agency was not, however, limited to the facts contained in 
any record made in the rulemaking proceeding. “Accordingly,” the Attorney 
General explained in 1947, “an agency is free to formulate rules on the basis of 
materials in its files and the knowledge and experience of the agency, in addi
tion to the materials adduced in public rulemaking proceedings.”48 49 Whether or 
not the expertise model of the regulatory agency ever gained universal accept
ance,44 it clearly exerted a major influence in the development of regulatory 
procedures.

46. See supra note 12 (discussing procedures for economic regulation).
47. See supra notes 12, 20 (discussing procedures enacted in APA).
48. U.S. Dep’t of Justice, Attorney General’s Manual on the Administrative Procedure 

Act 31-32 (1947)
49. Professor Jaffe argues that an essential ingredient of the New Deal model was that there was 

broad public opinion to support the political goals of the agencies and. hence, there was a political 
philosophy against which the agencies could operate. Jaffe, supra note 2, at 1186. He noted:

But, we came to see that the Landis model, if taken as a generalization valid for all adminis
trative agencies at all limes, makes certain untenable assumptions: the existence in each case 
of relevant, value-free concepts, and an administration located at any given moment of time 
outside the political process, that is to say, outside or insulated from the power structure.

Id. at 1187. He also observes that at the time Landis wrote, the agencies that Landis used as a model 
for his theory were becoming not only ineffective but harmful. Id.

50. William Lilley, Ill and James C. Miller, 111, list 30 new regulatory programs enacted from 1970 
through 1975, nineteen of which were based on technology and nine of which involved complex eco
nomic matters. Lilley & Miller, The New "Social Regulation"\ 47 Pub. Interest 49, 52 (1977). For 
example, in the National Traffic and Motor Vehicle Safety Act of 1966, 15 U.S.C. §§ 1381-1431 (1976), 
Congress struck a compromise, perhaps unwittingly, between formal and informal rulemaking when it 
required the Secretary to file a “record of the proceedings,” id. § 1394(a)(1). and authorized a reviewing 
court to order the taking of “additional evidence . . . before the Secretary,” id. § 1394(a)(2). In the 
Occupational Safety and Health Act, 29 U.S.C. §§ 651-678 (1976). Congress provided that “(t]he deter
minations of the Secretary shall be conclusive if supported by substantial evidence in the record consid
ered as a whole.” Id. § 655(f). Congress also required OSHA to provide a hearing when developing a 
rule. Id. § 655(b)(3). Both seem to be based on the notion that the agency should develop a more 
substantial factual basis for a rule than contemplated by the bare APA rulemaking procedures. See 
Industrial Union Department, AFL-CIO v. Hodgson, 499 F.2d 467, 473 (D.C. Cir. 1974) (legislative 
history of OSHA shows that Congress required procedures for rulemaking more formal than informal 
procedures of APA).

51. See DeLong, supra note 17, at 290-92 (describing recent statutes requiring that agencies justify 
rules with “substantial evidence”).

52. See Portland Cement Ass’n v. Ruckelshaus, 486 F.2d 375, 392, 402 (D.C. Cir. 1973) (ordering 
EPA on remand to respond to industry’s technical objections to promulgated standards), cert, denied. 

Beginning in the mid-1960’s, regulatory procedure began its evolution to
ward the hybrid process. New regulatory programs were enacted; many of 
these directly regulated technology or involved broad, complex economic mat
ters.50 Both forms of regulation require an agency to develop large amounts of 
factual material before issuing a rule. With the advent of factually bound rules, 
the minimum procedures of the APA were no longer sufficient. New statutes 
augmented the notice and comment process by requiring substantial evidence 
to support a rule.51

The courts also played a role in expanding administrative procedures. They 
required agencies to explain the reasons for their actions in much greater de
tail52 and directed agencies to develop far more factual information to support 
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rules.53 Courts also augmented the standard of judicial review and began to 
conduct careful and searching reviews of the data agencies developed to sup
port a rule54 and the methodology used to progress from that data to the rule.55 
Ultimately the “rational basis” test56 was discarded in favor of the “hard look” 
standard of review.57 58

417 U.S. 921 (1974); Kennecott Copper Corp. v. EPA. 462 F.2d 846, 850-51 (D.C. Cir. 1972) (ordering 
EPA on remand to supply basis on which agency reached promulgated standard).

53. See United States v. Nova Scotia Food Prod. Corp., 568 F.2d 240, 252-53 (2d Cir. 1977) (dis
missing government’s complaint against manufacturer for violation of food and drug laws because 
Food and Drug Administration (FDA) failed to answer vital questions raised during comment period); 
International Harvester Co. v. Ruckelshaus, 478 F.2d 615, 648 (D C. Cir. 1973) (remanding to EPA to 
conduct further proceedings to consider methodological feasibility of promulgated standard); Kenne
cott Copper Corp. v. EPA. 462 F.2d 846, 850-51 (D.C. Cir. 1972) (ordering EPA on remand to supply 
factual basis on which agency promulgated standard).

54. Although it did not involve rulemaking, the Supreme Court’s decision in Citizens to Preserve 
Overton Park, Inc. v. Volpe, 401 U.S. 402 (1971). set the tone for the increase in judicial review of 
rules that followed:

[Tjhe court must consider whether the decision was based on a consideration of the relevant 
factors and whether there has been any clear error of judgment. . . . Although this inquiry 
into the facts is to be searching and careful, the ultimate standard of review is a narrow one. 
The court is not empowered to substitute its judgment for that of the agency.

Id. at 416.
55. See Portland Cement Ass’n v. Ruckelshaus, 486 F.2d 375, 393, 402 (D.C. Cir. 1973), cert, denied. 

417 U.S. 921 (1974) (remanding to EPA to explain methodology and scientific basis used to formulate 
standard).

56. As one commentator has noted. “Prior to about 1970 the courts would uphold a rule unless it 
were demonstrably irrational.” DeLong, supra note 17, at 286.

57. The term “hard look” derives from Judge Leventhal’s opinion in the licensing case of Greater 
Boston Television Corp. v. FCC, 444 F.2d 841 (D.C. Cir. 1970), cert, denied. 403 U.S. 923 (1971). 
Judge Leventhal commented in Greater Boston Television on the duty of an agency to look at the issues:

If satisfied that the agency has taken a hard look at the issues with the use of reasons and 
standards, the court will uphold its findings, though of less than ideal clarity, if the agency’s 
path may reasonably be discerned, though of course the court must not be left to guess as to 
the agency’s findings or reasons.

Id. at 851. He made clear that the presumption of agency expertise is not sufficient to overcome a strict 
look at the agency’s action: “Expertise is strengthened in its proper role as the servant of government 
when it is denied the opportunity to become 'a monster which rules with no practical limits on its 
discretion’. . . . ’The deference owed to an expert tribunal cannot be allowed to slip into judicial 
inertia.’ ” Id. at 850 (quoting Volkswagenwerk Aktiengesellschaft v. Federal Maritime Comm'n. 390 
U.S. 261. 272 (1968)). Judge Leventhal’s later opinions in Portland Cement and International Harvester. 
supra notes 52 & 50, are perhaps the epitome of the hard look standard of judicial review.

58. See Williams, supra note 13, at 275 (agencies once considered to be representatives of public 
interest).

59. See Stewart, supra note 3, at 1748-52 (wide variety of private interests which will be affected by 
administrative action may be represented by private parties through participation in administrative 
proceedings and in seeking judicial review of administrative action).

60. The Supreme Court in Vermont Yankee Nuclear Power Corp. v. Natural Resources Defense 
Council. Inc., 435 U.S. 519 (1978), called a halt to the imposition by lower courts of additional proce
dures beyond those provided in the APA and the respective substantive statutes. The Court stated: 

Along with expanded procedures and more stringent judicial review, private 
parties were granted a more active role in rulemaking. Perhaps under the New 
Deal theory, the agency was relied upon to use its expertise to assess the com
peting values within our society and to distill what constituted the “public in
terest.” Accordingly, private parties did not participate directly in a proceeding 
and, indeed, were excluded from participation because the agency’s role was to 
reconcile the competing interests alone.5b This view, too, was discarded.59 The 
right of direct participation in the rulemaking proceeding was expanded60 by 
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requiring hearings and by forcing agencies to respond to the parties’ argu
ments.61 The New Deal “expert” model of administrative agencies was repudi
ated in fact, if not expressly.

"Agencies are free to grant additional procedural rights in the exercise of their discretion, but reviewing 
courts are not free to impose them if the agencies have not chosen to grant them.” Id. at 524. The 
concern seems to be that by excessively relying on courtroom techniques to the exclusion of the infor
mal give and take, courts over-formalize the informal rulemaking process. See DeLong, supra note 17, 
at 315 (Vermont Yankee manifests fear of judicializing informal rulemaking by increasing procedural 
requirements); see also supra note 17 (discussing Vermont Yankee)', cf. supra note 28 (citing 1941 Final 
Report of the Attorney General’s Committee on Administrative Procedure, which recommended hold
ing informal conferences among interested parties because such practice allows for give and take).

61. See Portland Cement Ass’n v. Ruckelshaus, 486 F.2d 375, 392, 402 (D.C. Cir. 1973) (ordering 
EPA to respond to industry’s technical objections to promulgated standards).

62. 5 U.S.C. app. §§ 1-15 (1976).
63. Government in the Sunshine Act. Pub. L. No. 94-409, 90 Stat. 1241-48 (1976) (codified in scat

tered sections of MS.Cly.see id. § 3(a) (codified at 5 U.S.C. § 552b (1976)) (providing for open meetings 
of certain agency proceedings).

64. Administrative Procedure Act, Pub. L. No. 89-554, § 554(d), 80 Stat. 381, 384 (1966) (codified at 
5 U.S.C. § 554(d) (1976)) (prohibiting ex parte contacts between judicial officer and interested parties 
during adjudication); Government in the Sunshine Act, Pub. L. No. 94-409 § 4(a), 90 Stat. 1241. 1246- 
47 (1976) (codified at 5 U.S.C. § 557(d) (1976)) (prohibiting ex parte communications between inter
ested persons and agency personnel involved in decision making during and after hearings conducted 
for adjudication and formal rulemaking). See Home Box Office, Inc. v. FCC, 567 F.2d 9, 57 (D.C. Cir.) 
(once notice of proposed rulemaking issued, no agency official should discuss related matters with inter
ested party; if ex parte contact occurs, any communication must be placed in public file for comment by 
interested parties), cert, denied, 434 U.S. 829 (1977).

65. 5 U.S.C. § 552 (1976 & Supp. IV 1980) (requiring agencies to make public agency rules, opinions, 
orders, records, and proceedings).

66. Executive Orders 12,291, 12,044 and 11,821, supra note 8, required agencies to consider the cost 
of their actions for at least the major rules. In 1974 Congress created the Council on Wage and Price 
Stability to monitor federal agencies to determine the extent to which their activities contributed to 
inflation. Council on Wage and Price Stability Act, Pub. L. No. 93-387, § 3(a)(7), 88 Stat. 750, 750 
(VH4), reprinted in 12 U.S.C. § 1904 (1976), amended by Pub L. No. 93-449, § 4(e), 88 Stat. 1364, 1367 
(1974), Pub. L. No. 94-78. §§ 2(a), 3-7, 89 Stat. 411, 4i2 (1975), Pub. L. No. 95-121. § 6. 91 Stat. 1091, 
1092 (1977), Pub. L. No. 96-10, §§ 1-5, 96 Stat. 21-23 (1979). See J. Miller & B. Yandle, Benefit- 
Cost Analyses of Social Regulation 5-6 (1979) (Council on Wage and Price Stability created to 
monitor inflationary activities of private sector and federal agencies; agencies had to estimate benefits 
and costs of major rulemaking). The council also had the authority to intervene in a proceeding before 
an agency if it believed that a possible outcome of the proceeding would have an inflationary impact. 
Pub. L. No. 93-387, § 3(a)(8), 88 Stat, at 751. The authority conferred by the act expired by the terms of 
the act on September 30, 1980. Id. § 7.

President Carter established the Interagency Regulatory Analysis Review Group to review the agen
cies’ identification of the costs and benefits of their actions, their explanations of whether they had 
chosen the most cost effective solution, and their explanations of why they had selected a certain solu
tion. See Eads, Harnessing Regulation, Regulation, May-June 1981, at 19-20. The Reagan adminis
tration has consolidated oversight functions of both the Council and the interagency group in the 
Presidential Task Force on Regulatory Relief, chaired by the Vice President and staffed by the Office of 
Information and Regulatory Affairs of the Office of Management and Budget. Id.

Moreover, Congress imposed entirely new controls to protect the impartial 
rationality of the agency’s decision. The Federal Advisory Committee Act,62 
the Sunshine Act63 and its ex parte rules,64 and the Freedom of Information 
Act65 were all directed toward increasing the accountability of agencies. The 
goal of such legislation was to require an agency to make up its own mind, 
untainted by partisan influence, and to subject the decision to public inspection 
to ensure that it considered only the proper factors.

Changes also occurred on the political level. The White House undertook an 
increasingly activist role in influencing the exercise of agencies’ discretion66 
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and in coordinating disparate and sometimes conflicting national goals.67 Con
gress placed the bulk of the vast number of new programs squarely in the 
executive branch and generally rejected the New Deal notion of insulating 
agencies from political control through the creation of “independent” agencies 
that combined the three functions of government.68 At times, especially in the 
environmental field. Congress abandoned the concept of broad discretion by 
requiring the agency to achieve specified goals, to set its regulatory goals in 
advance, and to establish by rule the means for achieving those goals.69 More
over, all of these requirements were to be accomplished in public proceedings 
rather than through reliance on the internal workings of an expert staff.70 In 
addition, Congress attempted to control the agency’s exercise of discretion 
through more frequent use of a legislative veto enabling Congress to invalidate 
a rule promulgated by an agency.71

67. See Sierra Club v. Costle, 657 F 2d 298, 312, 404-408 (D.C. Cir. 1981) (during EPA rulemaking 
on air pollution emission standards, the President, his staff, and high ranking officials of executive 
branch met to discuss issues presented by proposed rulemaking; court held meeting did not violate 
procedural rule prohibiting ex parte meetings after comment period); American Bar Association, 
Commission on Law and the Economy, Federal Regulation: Roads to Reform 68 (1979) 
(making wise balancing choices among courses of action that pursue one or more conflicting and com
peting objectives one central task of modern democratic government); Ackerman & Hassler, supra note 
7, at 1542 (discussing executive branch intervention into rulemaking challenged in Sierra Club r. 
Costle).

68. The Consumer Product Safety Commission, established by the Consumer Product Safety Act 
§4. 15 U.S.C. § 2053 (1976), and the Commodity Futures Trading Commission, established by the 
Commodity Futures Trading Act § 2(a)(2)-( 11), 7 U.S.C. § 4a (1976 & Supp. IV 1980), are throwbacks 
to the New Deal concept of an independent agency. Each may promulgate rules, prosecute violations, 
and adjudicate violations. 7 U.S.C. § 4a; 15 U.S.C. § 2053. The Federal Election Commission (FEC) 
may also issue rules. Federal Election Commission Act § 310(a)(8), formerly § 311, added by Pub. L. 
No. 93-443, § 208(a), 88 Stat. 1263, 1282 (1974), renumbered by Pub. L. No. 94-283, § 105, 90 Stat. 475, 
481 (1976), 2 U.S.C. § 437d(a)(8) (1976 & Supp. IV 1980). Although the FEC may issue subpoenas for 
investigation and seek an accommodation with those whom it believes may be violating the law, it must 
bring a civil action in court to enforce the law. Id. § 310(g), 2 U.S.C. § 437(g). The Occupational Safety 
and Health Review Commission (OSHRC) hears cases brought to contest citations issued by the Occu
pational Safety Administration (OSHA), Occupational Safety and Health Act § 12(i). 29 U.S.C. § 661 (i) 
(1976 & Supp. IV 1980), but does not have policy making authority. The Federal Mine Safety and 
Health Review Commission has similar authority and structure with respect to mining. Federal Mine 
Safety and Health Review Commission Act, 30 U.S.C. § 823 (1976 & Supp. IV 1980). The Merit 
Systems Protection Board was created as part of the reorganization of the duties of the former Civil 
Service Commission. Merit Systems Protection Act § 202(a), 5 U.S.C. § 1201 (1976 & Supp. IV 1980). 
The Postal Rate Commission, 39 U.S.C. § 3661 (1976), resulted from the reorganization of the Post 
Office. Id. The Equal Employment Opportunity Commission (EEOC) does not have the authority to 
issue rules and may seek only voluntary compliance or bring civil actions against employers or unions. 
Equal Employment Opportunity Act § 706(b). (f)(1), 42 U.S.C. §§ 2000e-5(b), (f)(1) (1976). The EEOC, 
however, may promulgate rules to prohibit discrimination in employment by the federal government. 
Exec. Order. No. 12,106, reprinted in 42 U.S.C. § 2000e-4 app. at 600-01 (Supp. IV. 1980).

69. See Clean Air Act Amendments of 1970 § 109,42 U.S.C. § 7409 (1976 & Supp. IV 1980) (requir
ing EPA to promulgate by regulation air quality standards which specify level of air quality requisite to 
protect public welfare); see also Ackerman & Hassler, supra note 7, at 1474-79 (Clean Air Amendments 
forced EPA to specify its ends more clearly than required by New Deal model).

70. See supra notes 62-65 (discussing FACA, Sunshine Act and its ex parte rules, and FOIA).
71. Federal Trade Commission Improvements Act (FTCIA), 15 U.S.C. § 57a-l (Supp. IV 1980) 

(Federal Trade Commission must submit promulgated rules to Congress; rules become effective unless 
both houses of Congress adopt concurrent resolution disapproving such rule); House Comm, on 
Rules, 96th Cong., 2d Sess., Studies on the Legislative Veto 1 (Comm. Print 1980) (summariz
ing uses of legislative veto); see generally Scalia, The Legislative Veto: A False Remedy for System Over
load, Regulation, Nov.-Dec. 1979, at 19 (criticizing-legislative veto). The United States Court of 
Appeals for the District of Columbia Circuit recently declared § 57a-1 of the FTCIA unconstitutional. 
Consumers Union v. FTC, No. 82-1737, slip op. at 6 (D.C. Cir. Oct. 22, 1982). The court relied on its
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These changes coalesced* 72 to convert the agency from an expert guardian of 
the public interest to a form of “umpire,”73 albeit an active one. An agency 
now must review the issues involved in a proposed regulation and make an 
initial, tentative determination of the factual basis to support a proposed 
rule.74 During this developmental process, and certainly once the rulemaking 
proceeding begins, interested persons may submit factual data and policy ar
guments that the agency must consider in reaching its final decision on the 
rule.75 The agency, like an umpire, then assesses the competing contentions, 
those of the various parties and of its own staff, and weighs the relevant facts 
and policy in light of the criteria of the statute under which the agency 
operates.

decision in Consumers Energy Council of America v. FERC, 673 F.2d 425 (D.C. Cir. 1982), appeal 
docketed. 51 U.S.L.W. 3099 (U.S. Aug. 2, 1982).

72. More accurately, the changes occurred piecemeal in response to the perceived failures of the 
expert model of the agency and its regulatory programs.

73 Williams, supra note 13, at 276 (agency no longer acts as policymaker representing the public by 
merely hearing point of view of parties and then making its decision, but rather now acts like umpire in 
reaching policy decisions as result of adversary activity of competing groups). In Scenic Hudson Pres
ervation Conference v. FPC, 354 F.2d 608 (2d Cir. 1965), however, the United States Court of Appeals 
for the Second Circuit explicitly stated that agencies should not be considered umpires:

In this case, as in many others, the Commission has claimed to be the representative of the 
public interest. This role does not permit it to act as an umpire blandly calling balls and 
strikes for adversaries appearing before it; the right of the public must receive active and 
affirmative protection at the hands of the Commission.

Id. at 620. This passage is cited with approval in Calvert Cliffs Coordinating Committee v. United 
States Atomic Energy Commission, 449 F.2d 1109, 1119 n.21 (D.C. Cir. 1971). This court's statement is 
not inconsistent with the analysis in this article because the Second Circuit used the term umpire in a 
different sense than it is used in this article. In Scenic Hudson Preservation Conference, the court meant 
only that the agency may not sit back passively and rely exclusively on the parties to raise issues and 
present facts before the agency is obligated to consider them. See 354 F.2d at 620-21 (Federal Power 
Commission (FPC) has affirmative duty to take the initiative to inquire into and consider all relevant 
facts). The Scenic Hudson court required that the agency’s action be supported by an adequate explora
tion of the issues and the facts even if the agency itself must develop them. Id. As the term is used in 
this article, the agency acts as an “umpire" in that parties participate to a far greater extent than under 
the New Deal model, and the agency itself is called upon to resolve their competing contentions. The 
Supreme Court also has made clear that intervening parties have a responsibility to raise and support 
issues in which they are interested so that the agency may consider their position. Vermont Yankee 
Nuclear Power Corp. v. Natural Resources Defense Council, Inc., 435 U.S. 519, 553-54 (1978); Rod
gers. A Hard Look at Vermont Yankee: Environmental Law Under Close Scrutiny. 67 Geo. L.J. 699, 
719 (1979).

74. See 1 K. Davis, Administrative Law Treatise fl 6.2, at 452 (1978) (under APA. agency must 
analyze and consider all relevant matter in determining factual basis of rule).

75. International Harvester Co. v. Ruckelshaus, 478 F.2d 615, 648 (D.C. Cir. 1973) (EPA must make 
reasoned presentation of reliability of its methodology to overcome prima facie conclusion supported 
by evidence submitted by industry as interested parly); see also supra note 20 (discussing legislative 
history of APA showing that agency must analyze all relevant matters presented).

76. See Eisenberg, supra note 29. at 417 (requiring the agency to pay attention to the parties’ proofs 
and arguments serves purpose of assuring that decisions well informed); supra notes 44-47 and accom
panying text (discussing function of parties participation in rulemaking).

77. Some may object to the use of the word “record” to define the collection of material developed 
by an agency in support of a rule and the submissions of private parties concerning the rule, on the 
ground that the word “record” connotes something far more formal than such a collection and gener

The parties’ participation is a method of ensuring that the agency has ade
quate information on which to base its action.76 Participation also has an im
portant additional role. To the extent that the agency is “bound” by the record 
of the rulemaking proceeding, the parties can confine the range of discretion 
available to the agency through the development of the rulemaking record.77 
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The record of the rule must reflect that the agency considered the appropriate 
issues78 and must contain substantial support for factual determinations.79 
Thus, the parties could exercise some control over an agency’s discretion by 
participating in the hybrid process//"all the issues could be resolved simply by 
conducting factual research and placing it in the record.

ally would mean documentary material that is accepted into evidence along with sworn testimony. To 
overcome such an objection, at least one current regulatory reform bill refers to the rulemaking "file" 
instead of "record." S. 1080, 97th Cong., 1st Sess. § 2(c)(1)(F) (1981). This article uses the term "rec
ord" because it has a long history. See Pedersen, Formal Records and Informal Rulemaking, 85 Yale 
L.J. 38, 62-63 (1975) (discussing use and meaning of term "record”). Moreover, the term adequately 
describes the materials the agency considers in developing a rule. It is not meant to be limited to 
material that can be accepted into evidence in a formal proceeding. See Administrative Conference of 
the United States. Pre-enforcement Judicial Review of Rules of General Applicability, Recommenda
tion No. 74-4. 1 C.F.R. § 305.74-4(1) (1981) (in statutes pertaining to judicial review of rules adopted 
under Administrative Procedure Act, 5 U.S.C. § 553, “record” means notice, comments and documents 
submitted by interested persons, transcripts, other factual information considered, reports of advisory 
committees, and agency’s concise general statement or final order).

78. See supra notes 12 & 20 (discussing legislative history of APA indicating that APA requires 
statement of basis and purpose of rule and indication that agency considered positions of parties); supra 
note 52 and accompanying text (discussing judicially imposed procedural requirements additional to 
APA).

79. This means, of course, that the agency must not only be able to show material that fairly supports 
its position, but that it must discount that material by data pointing in a contrary direction. Aqua Slide 
’N' Dive Corp. v. Consumer Prod. Safety Comm'n, 569 F.2d 831. 838, 841 (5th Cir. 1978) (setting aside 
standard that was not supported by substantial evidence, in part because agency failed to rebut inter
ested parties’ objections); cf. United States v. Nova Scotia Food Prod. Corp., 568 F.2d 240, 252 (2d Cir. 
1977) (agency may not leave unanswered vital questions raised by cogent, material comments); Port
land Cement Ass'n v. Ruckelshaus, 486 F.2d 375, 392. 402 (D.C. Cir. 1973) (ordering EPA on remand 
to respond to industry's technical objections to promulgated standards), cert, denied, 417 U.S. 921 
(1974).

80. See M. Wessel, Science and Conscience 144-45 (1980) (resolution of socioscientific disputes 
must be accomplished on basis of incomplete, inadequate research because issues must be resolved 
before completion of research).

81. Id. at 42-43, 144-45.
82 See McGarity, Substantive and Procedural Discretion in Administrative Resolution of Science Pol

icy Questions: Regulating Carcinogens in EPA and OSHA, b~l Geo. L.J. 729, 729 (1979) (agencies and 
courts often must resolve scientific questions about which there is much uncertainty and dispute in 
scientific community).

Rulemaking proceedings, however, rarely turn on such clearly delineated 
issues. Agencies frequently must make decisions on inadequate, incomplete, 
and generally unsatisfactory evidence.80 This is either because it would take 
too long to develop a consensus by means of the normal scientific method of 
the publication of results, peer comment, and replication of work by impartial 
observers,81 or because the question lies beyond current scientific or technical 
abilities.82 Moreover, even if the best possible evidence were adduced, major 
policy questions would remain. The United States Court of Appeals for the 
District of Columbia Circuit observed:

From extensive and often conflicting evidence, the Secretary in this 
case made numerous factual determinations. With respect to some of 
those questions, the evidence was such that the task consisted primar
ily of evaluating the data and drawing conclusions from it. The court 
can review that data in the record and determine whether it reflects 
substantial support for the Secretary’s findings. But some of the 
questions involved in the promulgation of these standards are on the 
frontiers of scientific knowledge, and consequently as to them insuffi
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cient data is presently available to make a fully informed factual de
termination. Decision making must in that circumstance depend to a 
greater extent upon policy judgments and less upon purely factual 
analysis. Thus, in addition to currently unresolved factual issues, the 
formulation of standards involves choices that by their nature require 
basic policy determinations rather than resolution of factual 
controversies.83

83. Industrial Union Dept., AFL-CIO v. Hodgson, 499 F.2d 467, 474-75 (D.C. Cir. 1974). As one 
commentator has noted,

Disputes over standard-setting arise in large part because traditional approaches to regulation, 
and the administration of regulations, do not work as intended. In theory, experts or special
ists are supposed to set guidelines based on objective scrutiny of the best scientific information 
available to them. Yet, every standard also involves an assessment of risks and a decision 
about the distribution of costs and benefits. Although the process of setting environmental 
quality standards involves technical analysis, it also involves subjective or political judgments. 
Furthermore, when standards are set on the basis of analyses prepared by the staffs of regula
tory agencies that are suspected of not being neutral, but are sympathetic to the interests they 
are supposed to be regulating, the prospect of conflict increases. Both development and envi
ronmental interests have come to suspect that regulatory agencies are more sympathetic to the 
other side.

Susskind, Environmental Mediation and the Accountability Problem, 6 Vt. L. Rev. 1, 13 (1981).
84. The parties may, of course, make policy arguments and seek to persuade the agency as to the 

wisdom of their position. The current method of judicial review, however, seems to require an agency 
to demonstrate more rigorously why it makes the factual determinations that support its rule than why 
it makes policy choices.

85. An excellent review of the literature discussing the nature of the value choices the agency must 
make in establishing almost any significant regulation appears in Senate Comm, on the Judiciary, 
The Regulatory Reform Act, S. Rep. No. 284, 97th Cong., 1st Sess. 52-64 (1981).

86. T. Lowi, supra note 3, at 117.
87. Jaffe, supra note 2, at 1189.

Although parties participate in the rulemaking process by presenting facts 
and arguments through procedures tailored more to develop the factual basis 
of rules than to reach agreement on policy,84 policy questions ultimately are 
decided largely by the agency. The agency virtually always retains a broad 
range of discretion, the exercise of which involves inherently political choices. 
For example, the agency decides which “facts” are relevant to the decision and 
how to reconcile such competing values as energy development versus environ
mental protection, or safety versus costs.85 The statutes usually provide little 
guidance.86 Commenting on this lack of guidance, Professor Jaffe stated that 
“Where in form or in substance the legislative design is incomplete, uncertain, 
or inchoate, a political process will take place in and around the agency, with 
the likely outcome a function of the usual variables which determine the prod
uct of lawmaking institutions.”87 Professor Stewart characterized the problem 
similarly:

Today, the exercise of agency discretion is inevitably seen as the es
sentially legislative process of adjusting the competing claims of vari
ous private interests affected by agency policy. . . .

. . . [T]he application of legislative directives requires the agency to 
reweigh and reconcile the often nebulous or conflicting policies be
hind the directives in the context of a particular constellation of af
fected interests. The required balancing of policies is an inherently
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discretionary, ultimately political procedure.88
The resolution of these political questions has resulted in a crisis of legiti

macy that is the current malaise.89 Agency actions no longer gain acceptance 
from the presumed expertise of its staff.90 It is no longer viewed as legitimate 
simply because it fills in the gaps left by Congress, or because it is guided by 
widely accepted public philosophy. To the extent that rulemaking has political 
legitimacy, it derives from the right of affected interests to present facts and 
arguments to an agency under procedures designed to ensure the rationality of 
the agency’s decision.”1 Although this process confines and narrows agency 
discretion, it does not provide a forum suitable for the resolution of the polit
ical questions or for the exercise of subtle value choices.92

Political decisions necessarily have no purely rational or “right” answer. 
Yet, the current regulatory procedures do not permit the parties to participate 
directly—to share in reaching the ultimate judgment, which is what provides 
the legitimacy to political decisions. Although the agency, like the umpire, 
makes the decision alone,93 a multitude of political forces influence that deci
sion. Because there is no overriding or generally accepted reason to have faith 
in the choices made by the agencies,94 rules issued after even the most ardent

88. Stewart, supra note 3, at 1683-84. Professor Stewart continues,
The ideal of rational decision assertedly consists in the best resolution and harmonization of 
conflicting interests, but since there is generally no agreed-upon criterion of what constitutes a 
“best solution,” decisionmaking will normally be a question of preferring some interests to 
others. After even the most attentive consideration of the contending affected interests, there 
is still the inescapable question of the weight to be accorded to each interest and the values 
invoked in its support. Statutory directives will generally be of little assistance in assigning 
weights to the various affected interests, since the problem of broad agency discretion gener
ally grows out of a legislative inability or unwillingness to strike a definitive balance among 
competing values and interest groups.

Id. at 1779.
89. J. Freedman, supra note 38, at 6-7 (agency exercise of lawmaking powers without political ac

countability of legislature and exercise of adjudicatory power without the tenure and independence of 
judiciary has led to recurrent sense of crisis); T. Lowi, supra note 3, at 92-126 (agency regulation with
out sufficient legislative direction has resulted in “policy without law” and “decline of law”).

90. Indeed, because complex scientific and technical issues are involved in many rulemakings, rarely 
will a member of the agency’s staff be a recognized authority in the subject matter.

91. This appears to be the goal of the multitude of judicial decisions and most of the recently pro
posed legislation. See supra notes 52-71 and accompanying text (discussing development of more strin
gent judicial review of agency decisions and recent legislation providing parties with more active roles 
and ensuring rationality of decisions).

92. Susskind & Weinstein, Toward a Theory of Environmental Dispute Resolution, 9 B.C. Envtl. 
Aff. L. Rev. 311, 324 (1980) (“environmental disputes are at least as much value disputes as scientific 
controversies”).

93. As one commentator describes the decisionmaking process:
In the U.S., there was essentially a two-step decision-making process, one that is repeated 
again and again when new regulatory agencies deal with mega-problems. In the first step, a 
small group of agency officials . . . decide on the contents of the final regulation. They do 
this in isolation, and their decision is a secret until they announce it. These officials rely, of 
course, on the hearing record, posthearing submissions, and their own expertise, but they write 
the regulation by themselves, and none of the parties who will be directly affected by the 
decision know what the decision will be until it is published. Until the announcement, these 
parties must make do with rumor and suspense.

J. Badaracco, A Study of Adversarial and Cooperative Relationships between Business 
and Government in Four Countries: A Report to the Office of Technology Strategy and 
Evaluation of the U.S. Dep’t of Commerce 212 (1981).

94. Complaints about the policy judgments of agencies are, of course, legion. One commentator 
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hybrid process lack legitimacy.
Hybrid rulemaking has become a surrogate for direct participation in the 

political decision because parties have no means of direct participation in the 
policy choice. Parties can limit the agency’s range of choices only by influenc
ing the record.* 95 As a result, the process of developing the record has become 
bitterly adversarial.96 Such adversity may be an inevitable concomitant of the 
regulatory state in which massive costs and benefits are at stake; it may even be 
the best way of reaching many decisions. This adversarial system, however, 
fails to provide a mechanism for deciding the inherently political issues in a 
politically legitimate way. Groups affected by a regulation need the opportu
nity to actually participate in its development if they are to they have faith in 
it. A participatory process would have positive merit in and of itself because a 
resulting regulation would be based on the consensus of those who would be 
affected by it, which is, after all, the nature of political decisionmaking.97 
Achieving the consensus of interested parties would also reduce many of the 
problems caused by the current adversarial process of developing regula
tions.98 Before considering administrative decisionmaking based on consensus, 
the next section evaluates the advantages and disadvantages of the adversarial 
process.

summarizes the broad disquiet with which regulatory decisions are viewed: “(E]nvironmentalists and 
developers agree that government regulatory agencies figure costs and benefits incorrectly. Environ
mentalists argue that environmental protection is still being undervalued. Developers contend that 
arbitrary and time-consuming regulatory requirements add unnecessarily to the cost of doing business.” 
Susskind, supra note 83, at 11; see also Stewart, supra note 3, at 1684-88 (compiling many of complaints 
about agency policy decisions). Many theories are offered to explain why agencies make the policy 
choices they do. See generally Schuck. Book Review, 90 Yale L.J. 702 (1981) (reviewing The Politics 
of Regulation (J. Wilson ed. 1980)).

95. Address by Senator William V. Roth, Jr., before the Plenary Session of Administrative Confer
ence of the United Slates (December 11, 1981) (party’s main tool to control agency’s discretion in 
adversarial rulemaking process is to influence the record on which the agency bases its rule).

96. Murray Weidenbaum, former Chairman of the Council of Economic Advisors, wrote. “The rela
tionship between business and government in the United States can be described as being basically 
adversarial in nature ” Weidenbaum, A New Model of Governmental Decision Making, in The Busi
ness-Government Relationship: A Reassessment 65, 65 (N. Jacoby ed. \9TS). see also Fox, Break
ing the Regulatory Deadlock. Harv. Bus. Rev., Sept.-Oct. 1981, at 97, 97 (most dealings between 
business and government are adversarial); Reich, Regulation by Confrontation or Negotiation?. Harv. 
Bus. Rev., May-June 1981, at 82, 83 (same); Note, Rethinking Regulation: Negotiation as an Alternative 
to Traditional Rulemaking. 94 Harv. L. Rev. 1871, 1871 (1981) (current proposal for administrative 
reform responds to criticism that regulatory process is excessively adversarial).

97. Properly implemented, a consensus solution “depends for its legitimacy not upon its objective 
rationality, inherent justice, or the moral capital of the institution that fashioned it, but upon the simple 
fact that it was reached by consent of the parties affected.” Schuck, Litigation. Bargaining, and Regula
tion. Regulation, July-Aug. 1979, at 26, 31.

98. "What is needed is a new view of the proper role of an agency. . . . [Ajgencies should be viewed 
not primarily as decisionmakers in contested cases, but as a means of helping the parties in such cases 
work out a result that is both mutually acceptable and in the public interest.” Morgan, supra note 24, at 
55.

99. Schuck, supra note 97, at 26.

II. The Adversarial Process

A. BENEFITS OF THE ADVERSARIAL PROCESS

The adversarial process has many benefits.99 It provides a strong incentive 
for those interested in the outcome to develop and present factual and policy 
arguments for the decisionmakers to consider. Thus, the adversarial process is 
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a powerful means of generating information.100 Because it ensures that each 
party knows the contentions of the others, each participant can demonstrate 
the errors in the competing positions.101 The adversarial process, therefore, 
functions as a quality control pointing out errors and weaknesses in any posi
tion. It also satisfies a deeply held belief that anyone affected by government 
decisions should have the opportunity to present his case to the agency making 
the decision in a way that forces the agency to consider the argument.102 It is a 
way of permitting affected parties to convince the decisionmaker that the 
party's position should prevail.103

100. Id.
101. Id.
102. Id.
103. Eisenberg, supra note 29, at 414-15.
104. See J. Badaracco, supra note 93. at 184 (when setting vinyl chloride emission standard, OSHA 

proposed extreme limit of “no detectable level”).
105. See Reich, supra note 96, at 89 (professional representatives of interested parties often present 

extreme characterization of issues).
106. See Interview with Anthony Z. Roisman, Hazardous Waste Section, Lands Division. United 

States Department of Justice, (May 6, 1981) [hereinafter Roisman Interview] (parties take extreme posi
tions during rulemaking at Nuclear Regulatory Commission because they may challenge rule if the 
agency does not accept their position; at the challenge stage, they provide good data and more reason
able negotiating position) (copy on file at Georgetown Law Journal}.

107. In American Textile Mfg. Institute, Inc. v. Donovan, 452 U.S. 490 (1981), an industry represen
tative supplied OSHA with a cost estimate for industry compliance with cotton dust standard Id. at 
523. In reference to the cost estimate, the industry representative stated. "I'm beginning to wish 1 
hadn’t said anything about this, which 1 did, and [now] I have to be helpful." Id. at 528 n.51 See 
Interview with James A. Rogers, formerly Associate General Counsel, EPA. (April 15, 1981) [hereinaf
ter Rogers Interview] (parties hold back data during rulemaking at EPA because they distrust govern
ment, fearing that it will not understand nuances and limitations on data) (copy on file at Georgetown 
Law Journal}.

108. See M. Wessel, supra note 80, at 48 (people use “sporting” tools of regulatory process, includ
ing extreme positions, to achieve goals); Fox, supra note 96, at 97 (regulatory procedures encourage 
exorbitant demands and dramatic presentations).

B. DRAWBACKS OF THE ADVERSARIAL PROCESS

On the other hand, the adversarial process has many drawbacks. The agen
cies and the private parties tend to take extreme positions, expecting that they 
may be pushed toward the middle. For example, an agency may propose a far 
more stringent regulation than it expects to issue ultimately because it expects 
the adversarial process to create considerable pressure for it to moderate its 
position.104 Moreover, if the agency tempers its original proposal, the agency 
appears reasonable and responsive.

The private participants tend to take extreme positions because they also 
expect to be drawn toward the middle as part of the adversarial process. Par
ticipants that oppose any regulation or that hope to obtain a minimally intru
sive regulation may argue that no regulation is needed or that at most a weak 
one is required, and will tailor their evidence accordingly.105 Because the par
ties advocate the extreme,106 they may be reluctant to provide data to the 
agency and to each other because they fear the data may be misused or reveal 
weaknesses in the extreme position.107 Thus, it is frequently difficult for parties 
to join forces, and frontally address the factual and policy questions. Instead, 
the parties dig in and defend their extreme positions.108
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In addition, the adversarial process affects the presentation of proposals 
when people deal with each other as adversaries. A party is likely to encounter 
difficulty in expressing its true concerns109 110 111 112 113 114 115 because it may fear losing on issues 
of minor interest without gaining concessions on those it cares about a great 
deal. Moreover, a party may feel compelled to advocate a position it may not 
actually favor at the time to preserve the option of advocating that position in 
the future. Thus, the parties’ presentations appear flat: they raise every issue to 
nearly equal prominence and place far more issues in contention than may be 
necessary.

109. See Dunlop, 7Z^ Limits of Legal Compulsion, reprinted in 1975 O.S.H. Rep. (BNA) 884, 886 
(Nov. 12, 1975) (regulation lessens incentives for private accommodation of conflicting viewpoints; in 
contrast, negotiation forces parties to set priorities among their demands).

110. 437 U.S. 153 (1978).
111. Id. at 158.
112. Professor Stewart describes this difficulty as “a legal version of blindman’s bluff.” Stewart, 

Regulation, Innovation, and Administrative Law: A Conceptual Framework, 69 Calif. L. Rev. 1256, 
1346 n. 272 (1981).

113. See Fuller, The Forms and Limits of Adjudication, 92 Harv. L. Rev. 353, 394 (1978) (making 
decision affects issues in other decisions to be made); Boyer, supra note 30, at 116-17 (same).

114. Fuller, supra note 113, at 394.
115. Id.

The parties in an adversarial process do not deal directly with one another; 
rather, each makes its presentation to the decisionmaker. Because of this pres
entation, the issues in controversy may be limited to those within the jurisdic
tion of the forum. These issues, however, may not be the ones actually 
separating the parties. For example, one wonders whether the challenge to the 
Tellico Dam in Tennessee Valley Authority R /////'10 was prompted by a grave 
concern for the endangered snail darter1" or by a broader opposition to the 
adverse effect on the environment and human life. If the parties are unable to 
define the true issues of concern, the decisionmaker and the other parties will 
have difficulty in addressing the parties’ positions and in making informed 
trade offs when developing the factual basis of a rule and striking the inher
ently political choice embodied therein."2

The adversarial process is also unsuitable for resolving polycentric disputes 
involving many parties and many possible outcomes. Moreover, any one deci
sion necessarily affects every other issue involved in the particular dispute."3 
Although polycentric disputes require delicate trade offs among competing in
terests, they are often resolved through the adversarial process, whose very 
nature precludes such balancing. Professor Fuller’s hypothetical about the dis
tribution of paintings by various artists among competing claimants is a classic 
illustration of polycentric decisionmaking."4 The distribution of one painting 
necessarily affects each claimant because it alters the universe of paintings 
available for distribution to all the claimants."5 An adversarial approach may 
force the decisionmaker to put a monetary value on the respective paintings 
and to attempt to distribute them so that each claimant receives paintings of 
equal monetary value. Such an approach obviously would ignore the actual 
values placed on the paintings by the various parties. The assignment of mon
etary value would be a surrogate for the decision because the forum was inca
pable of deciding the true question. Analogous questions arise in the 
regulatory context in which agencies must balance widely competing views 
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and national needs.116

116. C. Schultze, The Public Use of Private Interest 12 (1977) (most important characteristic 
of “social intervention" by the government is that its success depends on affecting skills, attitudes, 
consumption habits, or production patterns of millions of individuals and business firms and thousands 
of local governments); See Boyer, supra note 30, at 118 (discussing examples of agency actions that 
affect wide variety of interests that make it necessary to choose among many possible solutions).

117. See Morgan, supra note 24. at 24-25 (discussing delay in ratemaking proceedings caused by 
factbuilding).

118. Reich, supra note 96, at 84.
119. Id.
120. Id. at 85.
121. Id. at 86-89.
122. One commentator quipped in commenting on Reich's thesis, “If the only tool you’ve got is a 

hammer, then everything looks like a nail.” J. DeLong, Letter to the Editor, Harv. Bus Rev.. July- 
Aug. 1981, at 55, 165. DeLong notes that intermediaries tend to escalate the relationship between a 
private party and an agency into an adversarial one, regardless of whether the adversarial process is 
necessary or whether it is the best way to address the issues at hand. Id.

The adversarial process also causes parties to engage in defensive research to 
bolster the factual record for a proposed rule.117 An agency and other affected 
parties may feel compelled to compile a great amount of factual material to 
counter other positions and to build affirmative cases, although such informa
tion may be of only marginal value in making the ultimate decision. This 
research, which may take the form of data gathering, new laboratory work, or 
the employment of recognized leaders in a field, is both time consuming and 
expensive. Moreover, the adversarial process tends to warp the quality of the 
scientific and technical information submitted. Because the parties must de
velop the best arguments for the positions they advocate, qualifications, limita
tions, and expressions of doubt are lost. We have grown accustomed to 
rulemaking procedures that take several years to complete at the agency level 
and, in the event judicial review is sought, another year or two in the courts. 
The cost of participating in such a proceeding for both the agency and the 
private parties can be staggeringly high.

The adversarial process also breeds specialists whose expertise is the process 
itself. These "intermediaries,” as Professor Reich has called them,118 serve as 
modern knights who joust with each other at the behest of the actual parties in 
interest and supply their principals with intelligence about the others’ ac
tions.119 The intermediary is the architect and advocate of an interest’s posi
tion in the proceeding. He uses available processes to achieve the goals and 
tends the political contacts that will shape the final decisions.120

To a degree, the use of intermediaries in the regulatory process reflects noth
ing more than a specialization of functions. As Reich points out, however, 
intermediaries sell conflict,121 which in turn exacerbates the problems of the 
adversarial process.122 Not only does an intermediary have little incentive to 
minimize conflict, he usually lacks the substantive ability and authority to 
make trade offs with the opposing participants.

Thus, although the principals themselves bear the responsibility for deci
sions, their responsibility is filtered through the intermediary. This process 
may interfere with their ability to reach an early satisfactory agreement. It has 
been observed, for example, that once an adversarial process begins, the senior 
management of a company tends to turn decisionmaking responsibility over to 
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the legal staff.123 Although the management is trained to decide what is in the 
best interests of the firm, it plays a less active role once adversarial proceedings 
begin. Studies suggest that this process is counterproductive. For example, 
experiments with the litigation process have been conducted in which a third 
party expert and the senior management of the opposing parties were 
presented with an abbreviated version of the issues in a dispute. The expert 
then acted as an adviser rather than as a decisionmaker.124 The parties reached 
an accommodation on the issues without the years of litigation.125 The use of a 
third party expert as an adviser thus eliminated the intermediary and facili
tated agreement.

123. Business Saves Big Money with the Minitrial. Business Week. October 13, 1980, 168, 168.
124. See id. (describing minitrial procedure with third party adviser); see also Johnson, Massi & 

Oliver. Minitrial Successfully Resolves NASA-TRW Dispute. Legal Times of Washington, Sept. 6, 
1982, at 16. 17 (describing minitrial without adviser).

125. See Green. Marks & Olson, Settling Large Case Litigation: An Alternate Approach. 11 Loy. 
L.A.L Rev. 493, 496 (1978) (corporate management insulates itself from litigation, believing complexi
ties of litigation require legal expertise).

126. Irving Shapiro, former chairman of the E.l. DuPont deNemours Company and of the Business 
Roundtable, lamented this fact:

We . . . have a lot of talent. A lot of those people are very expert in their fields, and once 
they’ve put their minds onto it, they can come up with answers. That doesn't happen very 
often. Instead, the system says we must be adversaries. . . . [The current regulatory process] 
is absolutely too cluttered up. It’s got too many people tied up in knots. What it is today, 
really, is an adversary procedure in which you’ve got single-issue groups on one side pressing 
the agency, you’ve got people in the agency pressing for their own viewpoint, and then you've 
got people in the industry pressing for their viewpoints, and each one is shooting at the other.

DuPont's Irving S Shapiro: Summing Up a Life in Business. Wash. Post, February 8, 1981, at G2, col. 2.
127. Cf Eisenberg. Private Ordering Through Negotiation: Dispute-Settlement and Rulemaking. 89 

Harv. L. Rev. 637. 675-76 (1976) (if rules established by power, instead of by procedure as in negotia
tion, party may not comply with rules).

128. At least two forces have impeded the dialogue between agencies and interested parties. First, 
the Federal Advisory Committee Act (FACA), 5 U.S.C. app. §§ 1-15 (1976 & Supp. IV 1980). requires 
close scrutiny of advisory committees by Congress and the executive branch to determine whether each 
is carrying out its purpose. Id. §§ 5-7. Although FACA recognizes that agencies’ advisory committees 
may be a useful means of furnishing expert advice to agencies, id. § 2. uncertainty has arisen about 
whether the FACA applies to informal ad hoc groups whose views the agency wants to gather on a 
proposed agency action. Administrative Conference of the United States, Interpretation and Imple
mentation of the Federal Advisory Committee Act, Recommendation 80-3, 1 C.F.R. § 305.80-3 (1981)

A similar phenomenon occurs in adversarial rulemaking. The principals, 
who are responsible for assessing their organization’s best interests in the con
text of the issues raised in the proceeding, generally are not direct participants. 
Lawyers and other intermediaries frame the issues and lend advice to the deci
sionmakers. This system then adds to the formality and structure of the process 
and further breaks down the ability of the regulatory process to address the 
issues directly.126 Finally, because the adversarial process pits one party 
against another, those who are not victorious may believe that the decision is 
not legitimate because it did not fully credit their position. This perceived lack 
of legitimacy may reduce voluntary compliance, which is the mainstay of the 
regulatory process.127

C. THE COMPLAINTS AND THE RESPONSE

The deficiencies of the adversarial process have been overdrawn to empha
size that adversarial rulemaking inhibits the dialogue128 over and exploration 
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of creative solutions necessary to resolve the vexing problems addressed by 
agency regulation. Because we lack both a public philosophy that legitimizes 
agency decisions and a process by which political decisions involved in regula
tions can be thrashed out directly,129 we use the surrogate of constraining and 
influencing the exercise of discretion through the development of a record and 
judicial review.130 As long as the political acceptance of a regulation rests on 
the ability of interested parties to participate in building the record and on the 
rationality of the agency’s decision, it will remain essential to improve the pro
cedures leading to those ends. Such improvements will merely continue the 
adversarial process.131

[hereinafter FACA Recommendation]. The Administrative Conference has concluded that such uncer
tainty about the applicability of the FACA has tended to discourage useful contacts between the agency 
and the private sector and, accordingly, has recommended that the FACA should not apply to such 
groups. Id. For an excellent review of the inhibiting effects of the FACA. see Memorandum from 
Brian C. Murphy to Jim J. Tozzi, OMB, Review of Implementation of the Federal Advisory Committee 
Act (1980) (Dec.12, 1980) [hereinafter Murphy Memorandum] (copy on file at Georgetown Law Jour
nal}.

The prohibition against ex parte contacts between agencies and interested parlies outside the agency 
during rulemaking or adjudication has also impeded the dialogue. Ex parte rules have been imposed 
by the APA. See supra note 64 and accompanying text (describing provisions of the A PA prohibiting ex 
parte contacts). The courts have applied and refined these ex parte rules. See National Small Ship
ments Traffic Conference, Inc. v. ICC, 590 F.2d 345, 351 (D.C. Cir. 1980) (agency not immune from 
rule against ex parte contacts when it postpones hearing on merits and prescribes interim substantive 
rule); United States Lines, Inc. v. Federal Maritime Comm'n, 584 F.2d 519, 539-41 (D.C. Cir. 1978) 
(secret ex parte contacts are inconsistent with fair hearing and public participation); Home Box Office. 
Inc. v. FCC, 567 F.2d 9, 53-54 (D.C. Cir.) (if ex parte contacts occur, record must be made and filed so 
that court may fully exercise its power of review), cert, denied. 434 U.S. 829 (1977); cf. United Steel
workers of America v. Marshall, 647 F.2d 1189, 1213 (D.C. Cir. 1980) (5 U.S.C. § 557(d) rules which 
apply to adjudications and formal rulemakings do not bar contacts wholly among agency staff members 
because Congress, when establishing hybrid process of OSHA, never intended to impose separation of 
functions requirements), cert, denied. 453 U.S. 913 (1981); Hercules, Inc. v. EPA, 598 F.2d 91. 126-27 
(D.C. Cir. 1978) (contacts between judicial officer and rulemaking staff not impermissible because need 
for expedition justified less elaborate procedure); Action for Children’s Television v. FCC. 564 F.2d 
458, 477 (D.C. Cir. 1977) (informal rulemaking by FCC to improve children’s television not susceptible 
to poisonous ex parte influence because private groups not competing for specific valuable privilege; ex 
parte communications by industry do not vitiate agency decision).

The uncertain reach of FACA and the restrictions on ex parte meetings during rulemaking have 
made agencies reluctant to meet with parties interested in a regulation, either singly or as a group, to fill 
gaps in the record, negotiate positions, or otherwise reach a consensus on a rule. See Fox. supra note 
96, at 97. 104 (many in government believe incorrectly that APA prohibits conversations with interested 
parties at any stage of regulation development process). Thus, the procedures used to enforce rational
ity and accountability actually inhibit the ability to gain information and develop consensus. See Si
erra Club v. Costle, 657 F.2d 298, 352-56 (D.C. Cir. 1981) (Sierra Club claimed that because EPA. 
when promulgating standard, considered certain evidence after the public comment period ended, in
terested parties were not informed of new developments in time to make meaningful comments; court 
held not fatal defect); Cardozo, The Federal Advisory Committee Act in Operation. 33 Ad. L. Rev. I. 26- 
28 (1981) (discussing examples of President and agencies excluding certain interest groups from meet
ings because they did not qualify as “advisory committees’’ under the FACA).

129. As Professors Jaffe and Stewart stated, supra text accompanying notes 87-88, the development 
of a regulation is a political process. Parties use many political tools to influence the outcome of regula
tory decisions; they urge Congress or the White House to pressure agencies, personally pressure agency 
officials, initiate letter writing campaigns, and the like. Yet, there is no forum in which the competing 
interests can assemble to strike the political balance directly; rather, each attempts to influence the 
umpire. See Fox, supra note 96, at 100 (agencies do not include formal mechanisms for accommodating 
conflicting interests; one way for government to gain active cooperation of major participants is to 
establish outside organizations or forums).

130. See supra notes 50-57 and accompanying text (discussing development of administrative record 
and judicial review).

131. See supra note 95 (address by Senator Roth discussing party's main tool in adversarial process 
as influencing record).
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Dissatisfaction, however, persists with the rules developed under the hybrid 
process.132 Business interests complain that agencies do not develop sufficient 
factual material to support the stringent regulations they issue and do not re
spond to policy arguments. Beneficiaries of regulation, in contrast, complain 
that agencies develop far too many facts, attempt to resolve questions that are 
inherently indeterminable, and do not act with sufficient strength. Agencies 
themselves complain the entire process is burdensome and consumes far more 
resources to gather new information, to achieve quality control, or to clarify 
positions, than it is worth. As a result, many efforts to break away from the 
basic structure of the APA and to seek new forms of regulatory procedure have 
been attempted. Some efforts seek to improve the factual bases of rules; others 
seek to reduce the formality of procedures; still others attempt to find new 
ways to accommodate competing interests.

132. it seems supererogatory to marshall a gaggle of citations for this proposition and the elabora
tions on it that follow. The most cursory review of Plaintiff-Defendant tables or the table of contents of 
the Federal Reporter, 2d Series, reveals the number and variety of challenges to agency action or inac
tion. Surely that reflects dissatisfaction with the original performance. Even if such evidence can be 
discounted by the observation that we have become a litigious society and that we rely on courts for 
many decisions normally entrusted to agencies (which says something in its own right), the literature of 
the respective interests, including the academics (who rarely engage in the sport of litigation), reflects 
the unease. Interestingly, the grounds for these qualms may well have reversed since the 1980 election. 
See supra note 26 (discussing criticisms of modern regulatory system).

Undoubtedly the most prominent example of the failure of elaborate procedures to corral agency 
discretion and to produce acceptable results is the experience under the hybrid rulemaking procedure 
of the Magnuson-Moss Warranty-Federal Trade Commission Improvement Act § 18, added by Pub. L. 
No. 93-637, § 202(a), 88 Stat. 2183, 2193-98 (1975), 15 U.S.C. § 57a (1976 & Supp. IV 1980). The 
hybrid rulemaking proceedings under the Act were considered so unsatisfactory that forces mobilized 
to persuade Congress to impose a legislative veto on the Commission’s rulemakings. See generally 
Administrative Conference of the United States, Hybrid Rulemaking Procedures of the Federal Trade 
Commission, Recommendation No. 80-1, 1 C.F.R. § 305.80-1 (1981) (summarizing criticisms of act's 
procedural requirements for rulemaking).

133. See generally M. Wessel, supra note 80, at 148; Banks, The Science Court Proposal in Retro
spect: A Literature Review and Case Study, 10 Crit. Issues in Envir. Con. 95 (1980); Martin. The 
Proposed Science Court, 75 Mich. L. Rev. 1058 (1977); Talbott, "Science Court": A Possible Way to 
Obtain Scientific Certainty for Decisions Based on Scientific "Fact", 8 Envtl. L. 827 (1978).

134. See Martin, supra note 133. at 1063-64 (discussing inability of scientific model to provide final 
answers quickly enough for regulatory policy decisions).

135. See Talbott, supra note 133, at 834-35 (science court would develop consensus in scientific com
munity on scientific issues affecting society).

136. See Martin, supra note 133, at 1069-78 (describing adversarial format for science court); Tal
bott, supra note 133, at 831 (same).

1. Improvement of Factual Basis of Rules

Proposals suggesting ways to improve the development of facts underlying 
agency decisions are numerous. Proposals for a “science court” have been 
around for years.133 The proponents of the science court argue that although 
important scientific and technical questions usually cannot be resolved expedi
tiously enough for regulatory action,134 the science court would enable devel
opment of a consensus concerning the current thinking on relevant scientific 
and technical questions.135 This consensus would be achieved through a basi
cally adversarial process, with representatives of competing technical view
points acting as the adversaries and a panel of experts acting as the 
decisionmaker.136 The agency would then use the “findings” of the “court” as
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the basis of its regulation.137

137. Martin, supra note 133. at 1088-89.
138. See M. Wessel, supra note 80, at 173 (proposing scientific consensus finding conference).
139. Consumer Product Safety Amendments of 1981. Omnibus Budget Reconciliation Act of 1981. 

Pub. L. No. 97-35, § 1206(a), 95 Stat. 357, 716-18 (codified at 15 U.S.C.A. § 2077 (West Supp. 1982)). 
Each panel consists of seven members appointed by the CPSC from a list of nominees submitted by the 
President of the National Academy of Sciences. Id. § 2077(b). Each panel reviews the scientific data or 
other information relating to the risk of cancer, birth defects, or gene mutations from a consumer 
product and reports its determination to the Commission. Id. (codified at 15 U.S.C. § 2077(a)) The 
amendments direct the Commission to consider the panel's report and to incorporate the report into the 
notice of proposed rulemaking. Id.

140. Environmental Research, Development, and Demonstration Authorization Act of 1978 
(ERDDA) § 8(e). 42 U.S.C. § 4365(e) (Supp. IV 1980); cf American Petroleum Institute v. Costle. 665 
F.2d 1176. 1189 (D.C. Cir. 1981) (although EPA's failure to submit proposed standards to Science 
Advisory Board violated ERDDA, error not so central as to invalidate final standards). Requiring or 
authorizing agencies to secure the advice of an advisory committee before issuing a regulation has 
become a relatively common feature of recent statutes. See Occupational Safety and Health Act 
§ 6(b)(1), 29 U.S.C. § 655(b)(1) (1976) (Secretary of Labor may request recommendation of an advisory 
committee for any rule promulgated by OSHA); National Home Construction and Safety Standards 
Act of 1974 § 605(b), 42 U.S.C. § 5404(b) (1976 & Supp. IV 1980) (Department of Housing and Urban 
Development shall consult with advisory council before establishing, amending, or revoking any safety 
standard). See generally Subcomm, on Energy, Nuclear Proliferation, and Federal Services 
of the Senate Comm, on Governmental Affairs, Federal Advisory Committees, Index to 
the Membership of Federal Advisory Committees Listed in the Sixth Annual Report of 
the President to the Congress Covering Calendar Year 1977 (1976) (listing existing advisory 
committees many of which provide advice of the sort described in the text and their membership in 
regulatory agencies).

141. See Stewart, supra note 112, at 1354-1357 (discussing FDA’s use of technical advisory 
committees).

142. Id. at 1354-55.
143. 15 U.S.C. §§ 2051-2081 (1976 & Supp. IV 1980), amended by Consumer Product Safety Amend

ments of 1981, Omnibus Budget Reconciliation Act of 1981. Pub. L. No. 97-35, §§ 1201-1215, 95 Stat. 
357, 703-25 (codified at 15 U.S.C.A. §§ 2051-2083 (West Supp. 1982)).

Another proposal is to hold broad meetings, open to all responsible scien
tists, in an effort to develop a consensus on factual questions raised in a regula
tory setting.138 This proposal has already been put into practice to a limited 
extent. For example, the Consumer Product Safety Act was recently amended 
to provide a Chronic Hazards Advisory Panel to assess cancer, birth defects, 
and gene mutations associated with consumer products and to provide reports 
to the Consumer Product Safety Commission for use in rulemaking proceed
ings.139 Similarly, the Environmental Protection Agency is required by statute 
to submit any “proposed criteria document, standard, limitation, or regulation, 
together with relevant scientific and technical information ... on which the 
proposed action is based” to its Science Advisory Board for comment on its 
scientific adequacy.140 Over the years the Food and Drug Administration has 
empaneled numerous advisory committees to assess the safety and efficacy of 
drugs. Although the determinations of the panels technically are only advi
sory, the agency generally has acted on these determinations.141 These panels 
consist of well-regarded, neutral experts that are usually academics, and the 
panel’s recommendation represents an assessment of the facts and a policy de
termination of their relevance.142

2. Private Party Involvement
Other modifications of the traditional procedures have attempted to involve 

interested parties at the outset. The Consumer Product Safety Act143 and the 
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Medical Device Amendments of 1976144 provide for an “offeror process,” 
which requires the agency to accept offers from groups of citizens who propose 
rules to the agency.145 The Fishery Conservation and Management Act of 
1976146 establishes regional fishery management councils consisting of state 
and federal officials and individuals “knowledgeable or experienced with re
gard to the management, conservation, or recreational or commercial harvest, 
of the fishery resources in the geographical area concerned.”147 The Securities 
Acts Amendments of 1975148 establish committees of private parties to pre
scribe rules for various securities transactions.149

The National Institute of Building Science (NIBS) is another example of an 
attempt to involve private parlies. NIBS was created as a nongovernmental 
body consisting of representatives of the various segments of the building in
dustry, including builders, manufacturers of components, labor, code officials, 
architects, and consumers.150 Among other things, NIBS develops perform
ance criteria, standards, and other technical provisions suitable for adoption 
by regulatory agencies.151 All federal regulatory agencies are encouraged to 
accept the work product of the NIBS.152 According to one commentator, “Al
ready [NIBS] has had a constructive impact on the regulatory process in influ
encing an array of federal regulations that could have led to much higher costs 
without compensating benefits for the consumer.”153

144. Pub. L. No. 94-295, 90 Stal. 539 (1976) (codified in scattered sections of 21 U.S.C. (1976 & 
Supp. IV 1980)).

145. 15 U.S.C. § 2056(b)(4) (1976); 21 U.S.C. § 360(c) (1976). The CPSC’s offeror process was elimi
nated bv the Consumer Product Safety Amendments of 1981. Omnibus Budget Reconciliation Act of 
1981, Pub. L. No. 97-35, § 1202(a), 95 Stat. 703, 703-04 (1981) (codified at 15 U.S.C.A. § 2056 (West 
Supp. 1982)) (commission shall rely upon voluntary standards and traditional APA rulemaking proce
dures). For a more detailed description of the offeror process, see infra notes 327-48 and accompanying 
text.

146 16 U.S.C. §§ 1801-1882 (1976 & Supp. IV 1980).
147. Id. § 1852(b)(1).
148. Pub. L. No. 94-29, 89 Stat. 97 (1975) (codified in scattered sections of 15 U.S.C. (1976 & Supp. 

IV 1980)).
149 For example, the Securities and Exchange Commission is directed to establish a 15 member 

Municipal Securities Rulemaking Board, consisting of three groups of individuals:

(A) five individuals who are not associated with any broker, dealer, or municipal securities 
dealer, at least one of whom shall be representative of investors in municipal securities, and at 
least one of whom shall be representative of issuers of municipal securities . . . ; (B) five 
individuals who are associated with and representative of municipal securities brokers and 
municipal securities dealers which are not banks . . . ; and (C) five individuals who are asso
ciated with and representative of municipal securities dealers which are banks ....

Id. § 13(b)(1) (codified at 15 U.S.C. § 78o-4(b)( 1) (1976)). The Act directs the board to propose and 
adopt rules "with respect to transactions in municipal securities effected by brokers, dealers, and munic
ipal securities dealers.” Id. § 13(b)(2) (codified at 15 U.S.C. § 78o-4(b)(2) (1976)). The ultimate author
ity of the regulation of municipal securities remains with the Commission, however. Id. § 13(b)(3) 
(codified at 15 U.S.C. § 78o-4(b)(3) (1976)). Although it makes independent decisions, the Board con
sults with the Commissioners on particularly controversial matters. It takes the SEC's comments into 
account, sometimes backing off a proposal, and sometimes not. Interview with Dean Richard West. 
Amos Tuck School of Business Administration, Dartmouth College, Chairman of the Board (Jan. 21, 
1981) (copy on file at Georgetown Law Journal).

150. Housing and Community Development Act of 1974 § 809(a)-(b), 12 U.S.C. § 1701 j-2(a)-(b) 
(1976 & Supp. IV 1980).

151. Id. § 1701j-2(e)(l)(A).
152. Id. § 1701j-2(g)(l).
153. Fox, supra note 96, at 100.
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3. Search for Alternatives
These innovative proposals could be viewed merely as an experimentation 

with new forms of regulatory procedure. The proliferation of such innovations 
combined with many new regulatory statutes that contain their own proce
dural sections, however, evinces a belief that the rulemaking approach of the 
APA as augmented by hybrid rulemaking is inadequate. These proposals also 
reflect a lack of confidence in the belief that hybrid rulemaking is the answer to 
all regulatory questions. In short, they recognize that procedures derived from 
adjudication are an inappropriate device for making fundamentally political, 
legislative choices. These proposals also reject the argument that too many 
restrictions already fetter agencies; they reflect a continuation of the distrust of 
broad discretion that led to hybrid rulemaking in the first instance.154

154. Before giving free rein to agencies will be politically acceptable, we must have a reason to have 
faith that agencies will reach an acceptable result and a measure of determining whether they do so. 
We lack both.

155. As in most democratic situations, individuals would not participate directly at the table: rather 
their representatives would. Just as Congress is organized by geographical representation, negotiations 
of this sort could be organized by interest.

156. Examples of this phenomenon are Environmental Impact Statements required by the National 
Environmental Policy Act § 102, 42 U.S.C. § 4332 (1976); cost-benefit or cost-effectiveness studies re
quired by Executive Order 12,291, supra note 66; requirements that before issuing a rule agencies con
sult with scientists that can help put a problem into perspective, supra note 140; and proposals that 
would require agencies to conduct an assessment of the risk posed by the subject of the proposed 
regulation before proceeding, see, eg., H.R. 3441, 97th Cong., 1st Sess., 127 Cong. Rec. H1860 (daily 
ed. May 5, 1981) (proposing to establish program under direction of Office of Science and Technology 
Policy to improve and facilitate risk analysis of scientific and technological decisions).

The new procedures have two interrelated threads. One thread is the search 
for a method to force agencies to develop reasonable analytical bases on which 
enlightened decisions can be made. The other thread is the attempt to provide 
a method that enables the affected interests to participate in developing a rule 
by sharing in the decision,155 as opposed to adversarial participation with par
ties making formal arguments that may or may not be accepted by the agency. 
The interrelationship of these two threads stems from the belief that agencies 
are insensitive to the policy implications of the overall factual setting of a pro
posed rule. The first response is the use of analysis to force consideration of 
the issues that would be raised and considered if those affected by a rule could 
participate directly.156 The theory underlying this response is that requiring 
analysis sensitizes agencies to the difficult decisions to be made by explicitly 
identifying the policy choice rather than commingling it with factual determi
nations. The second response is an attempt to replicate at least part of the 
political process through advisory committees that tap a diversity of interests 
and that provide advice and guidance to the agency. Requiring analysis to 
force consideration of the issues and the use of advisory committees are at
tempts to instill public confidence in the regulatory decisions.

The classic way of establishing public confidence, however, is to have repre
sentatives of the people make the policy choices. Thus, an alternative, more 
direct way to make the inherently political decisions would be to adapt the 
legislative process itself to the development of regulations. Such a process 
would enable representatives of the competing interests, including the relevant 
agency itself, to thrash out a consensus on the policy instead of making a pitch 
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to the umpire. A form of negotiation among the parties affected by a proposed 
rule would be such a process.

III. The Advantages of Rulemaking By Negotiation

The idea of developing rules through negotiation among interested parties 
received brief attention when John Dunlop proposed it during his tenure as 
Secretary of Labor.157 Interest in the idea largely died before being translated 
into legal requirements or practice. Recently, however, a number of studies 
and articles have renewed the interest in using a form of negotiation to estab
lish rules.158

157. Dunlop explained:
[T]he rule-making and adjudicatory procedures do not include a mechanism for the develop
ment of mutual accommodation among the conflicting interests. Opposing interests argue 
their case to the government, and not to each other. Direct discussions and negotiations 
among opposing points of view, where mutual accommodation is mutually desirable—as in 
collective bargaining—forces the parties to set priorities among their demands, trading off one 
for another, which creates an incentive for them to find common ground. The values, percep
tions, and needs for each become apparent, and some measure of mutual understanding is a 
by-product.

Dunlop, supra note 109, at 886.
158. See. e.g.. Fox. supra note 96, at 97 (discussing examples of regulatory agency mechanisms to 

accommodate interests); Reich, supra note 96, at 82 (suggesting methods for moderating dangerous 
influence of professional intermediaries, including informal negotiations); Schuck, supra note 97. at 26 
(suggesting regulatory system overemphasizes adjudicatory decisionmaking; role of bargaining should 
be expanded); Stewart, supra note 112, at 1256 (suggesting that promotion of decisionmaking proce
dures other than adversary litigation would improve productivity and achievement of environmental, 
health, and safety goals simultaneously); Note, supra note 96. at 1871-80 (describing proposals and 
arguments, pro and con, regarding regulatory negotiation); Remarks of Vice President George Bush, 
23d Plenary Session of the Administrative Conference of the United States (Dec. 10, 1981) (advocating 
“equivalent of consent decrees” before the beginning of formal regulatory process) (copy on file at 
Georgetown Law Journal), Hearing on HR. 746, Regulatory Procedure Act of1981, Before the Subcomm, 
on Admin. Law and Governmental Relations of the House Comm, on the Judiciary, 97th Cong., 1st Sess. 
683-84 (1982) (testimony of C. Boyden Gray, Counsel to the Vice President of the United States, advo
cating closer relations between agencies and regulated industries, including meetings between affected 
parties and agencies prior to formal rulemaking process); Remarks of Senator William Roth. 23d Ple
nary Session of the Administrative Conference of the United States (Dec. 11, 1981) (discussing experi
mental alternatives to the traditional rulemaking process).

Congressional proposals would provide a structure for negotiating regulations. S. 1601. 97th Cong., 
1st Sess., 127 Cong. Rec. 123, S9328 (daily ed. Sept. 9, 1981); S. 1360. 97th Cong., 1st Sess., 127 Cong. 
Rec. 88, S6119 (daily ed. June 11, 1981); H R 1336, 97th Cong., 1st Sess.. 127 Cong. Rec. 14. 214 
(daily ed. Jan. 27, 1981); see Bingham. Does Negotiation Hold a Promise for Regulatory Reform, Re
solve, Fall 1981, 1, 2-6 (Conservation Foundation publication comparing the proposed congressional 
bills on regulatory negotiation).

Negotiating has many advantages over the adversarial process. The parties 
participate directly and immediately in the decision. They share in its devel
opment and concur with it, rather than “participate” by submitting informa
tion that the decisionmaker considers in reaching the decision. Frequently, 
those who participate in the negotiation are closer to the ultimate decisionmak
ing authority of the interest they represent than traditional intermediaries that 
represent the interest in an adversarial proceeding. Thus, participants in nego
tiations can make substantive decisions, rather than acting as experts in the 
decisionmaking process. In addition, negotiation can be a less expensive 
means of decisionmaking because it reduces the need to engage in defensive 
research in anticipation of arguments made by adversaries.
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Undoubtedly the prime benefit of direct negotiations is that it enables the 
participants to focus squarely on their respective interests. They need not ad
vocate and maintain extreme positions before a decisionmaker. Therefore, the 
parties can develop a feel for the true issues that lie within the advocated ex
tremes and attempt to accommodate fully the competing interests.159 An exam
ple of this benefit occurred when a group of environmentalists opposed the 
construction of a dam because they feared it would lead to the development of 
a nearby valley.160 The proponents of the dam were farmers in the valley who 
were adversely affected by periodic floods. Negotiations between the two 
groups, which were begun at the behest of the governor, revealed a common 
interest in preserving the valley.161 Without the negotiations the environmen
talists would have undoubtedly sued to block construction, and necessarily 
would have employed adversarial tactics. Negotiations, however, demon
strated the true interests of the parties and permitted them to work toward 
accommodation.

159. Schuck, supra note 97, at 26 (discussing propensity of participants in present rulemaking process 
to address concerns of decisionmaker rather than own interests).

160. Sviridoff, Recent Trends in Resolving Interpersonal, Community and Environmental Disputes, 
Arb. J., Sept. 1980, at 3, 8 (negotiations, including mediation, began in 1974 after Army Corps of 
Engineers proposed dam on Snoqualmie River near Seattle, Washington).

161. Id.
162. Interview with Luke Danielson, counsel for National Wildlife Federation (Sept. 22, 1981) (con

cerning Homestake Mining Company’s pitch mine) (copy on file at Georgetown Law Journal) [hereinaf
ter Danielson Interview],

163. Id.
164 In return for a covenant not to sue from the conservationists, Homestake agreed to make results 

of research relating to water quality available to the public; to conduct a thorough and comprehensive 
program of research in revegetation; to add two members nominated by conservationists to its citizen’s 
advisory committee; to implement a program to compensate for range loss and habitat disturbance to 
wildlife, in the event that such results are demonstrated; and to use its best efforts to ensure an adequate 
water flow in a neighboring creek. Mediation Agreement (Apr. 10, 1981) (agreement between Home
stake Mining Company and eight conservation organizations) (copy on file at Georgetown Law 
Journal).

165. The press release accompanying the agreement stated: “Frustration with the time wasted and 
costs incurred through confrontation led both sides to try head-to-head negotiation to resolve their 
differences.” Homestake Mining Company and Coalition of Colorado Environmentalists, Joint Press 
Release (Apr. 15, 1981). Lawyers for both parties indicated that they thought negotiation was prefera
ble to litigation as a method of resolving the dispute. Danielson Interview, supra note 162; Interview 
with John Watson, Counsel for Homestake Mining Company (Sept. 22, 1981) (copy on file at 
Georgetown Law Journal) [hereinafter Watson Interview).

In another example, an environmental group sued a government agency that 
granted a permit for a uranium mine, alleging that the environmental impact 
statement (EIS) was defective. The mine, confronted with protracted litigation 
and the consequent delay, agreed to negotiations. The attorney for the envi
ronmental group queried rhetorically what would have happened if the case 
had been successful?162 He thought that the mining company would simply 
beef up the EIS and continue to build the mine.163 Negotiations enabled the 
parties to focus on the issues separating them instead of fighting the legal 
strawman of a defective EIS. A general agreement resulted from the negotia
tions.164 More important, both sides were enthusiastic about the process.165

Negotiation enables the parties to rank their concerns and to make trades to 
maximize their respective interests. In a traditional proceeding an agency may 
be unable to anticipate the intensity with which the respective parties may 
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view the various provisions of a proposed rule. The agency may focus on an 
aspect of a rule that is critical to one party, but not of particular interest to 
other parties.166 An agency simply would have to guess how to reconcile such 
an issue because it would not know how to rank the parties’ concerns. An 
interested party, however, could easily decide to accommodate another party 
in return for concession on a critical point. An example of such a trade off 
process would be when a beneficiary of a proposed regulation argues that the 
standard should be stringent with early compliance by the regulated company. 
A company that must comply with the regulation might counter that the stan
dard should be more lenient with a long lead time for compliance. An agency 
faced with this situation might decide to require a lax standard in response to 
the company’s claims of excessive burdens and require a short deadline in re
sponse to the need for immediate protection. Everyone involved, however, 
may be more content with precisely the opposite result. A rule allowing a 
longer time to implement a more stringent standard might benefit both parties 
because the shorter time for implementation might cause disruption that would 
offset any savings resulting from the reduced level of regulation.

166. See supra notes 104-12 and accompanying text (discussing tendency of adversarial parties to 
take extreme, undifferentiated positions).

167. Interview with Dr. Gerald W. Cormick. Executive Director, The Institute for Environmental 
Mediation (April 27, 1981) (data and theory need not be developed as completely in negotiation as in 
adversarial process) (copy on file at Georgetown Law Journal} [hereinafter Cormick Interview],

168. Interview with Thomas H. Seymour, Acting Director, Office of Safety Standards, Occupational 
Safety and Health Administration, U.S. Dep’t of Labor (July 6, 1981) (Corps of Engineers’ standard for 
shoring deep trenches did not predict actual physical occurrences in shallow trenches) (copy on file at 
Georgetown Law Journal} [hereinafter Seymour Interview],

169. Id.
170. Because the parties are forced to advocate extreme positions on virtually every issue, they usual

ly find it difficult to develop either the details of their position or of positions within the poles of debate. 

Rulemaking by negotiation can reduce the time and cost of developing regu
lations by emphasizing practical and empirical concerns rather than theoretical 
predictions. In developing a regulation under the current system, an agency 
must prove a factual case, at least preliminarily, and anticipate the factual in
formation that will be submitted in the record. Because the agency lacks direct 
access to empirical data, the information used is often of a theoretical nature 
derived from models. In negotiations, the parties in interest decide together 
what information is necessary to make a reasonably informed decision. There
fore, the data used in negotiations may not have to be as theoretical or as 
extensive as it is in an adversary process.167 For example, one agency proposed 
a regulation based on highly technical, theoretical data. The parties argued 
that the theoretical data was unnecessary because it simply did not reflect the 
practical experiences of the parties and of another agency.168 The agency de
termined the validity of the assertion and modified its regulation accord
ingly.169 The lesson of this example is that the data can emphasize practical 
and empirical concerns rather than theoretical predictions. In turn, this em
phasis on practical experience can reduce the time and cost of developing regu
lations by reducing the need for developing extensive theoretical data.

Negotiation also can enable the participants to focus on the details of a regu
lation. In the adversary process, the big points must be hit and hit hard, while 
the subtleties and details frequently are overlooked.170 Or, even if the details 
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are not overlooked, the decisionmaker may not appreciate their conse
quences.171 In negotiations, however, interested parties can directly address all 
aspects of a problem in attempting to formulate workable solutions.

As a result, important aspects of the issues that may determine whether a regulation works well may go 
without comment. Thus, the decisionmaker must decide issues without suitable guidance. The Occupa
tional Safety and Health Act (OSHA) is a prominent example of this phenomenon on the legislative 
front. The parties were so preoccupied with fighting over whether to have any regulatory program and 
the structure and location of such a program that they virtually ignored the “detail” of what factors the 
agency should or must consider when issuing standards. Harter, In Search of OSHA, Regulation, 
Sept.-Oct. 1977, at 33, 33-34 (discussing how legislative debate on OSHA focused on structural ques
tions and failed to establish a policy for standard setting); see American Textile Mfrs. Inst., Inc. v. 
Donovan, 452 U.S. 490, 512-13 (1981) (interpreting OSHA to require standards that adequately ensure 
that no employee will suffer material impairment of health; limited only by feasibility of standards).

171. Shuck, supra note 97, at 28 (litigation approach leaves decisionmaker remote from ambiguities 
and subtleties of problem).

172. As John Dunlop stated: “In our society, a rule that is developed with the involvement of the 
parties who are affected is more likely to be accepted and to be effective in accomplishing its intended 
purposes.” Dunlop, supra note 109, at 887.

173. For a particularly vivid anatomical description of one such camel, see Ackerman & Hassler, 
supra note 7, at 1466, which discusses the problematic regulations implementing the Clean Air Act 
Amendments of 1977, 42 U.S.C. §§ 7401-7648 (Supp. IV 1980).

Overarching all the other benefits of negotiations is the added legitimacy a 
rule would acquire if all parties viewed the rule as reasonable and endorsed it 
without a fight.172 Affected parties would participate in the development of a 
rule by sharing in the decisions, ranking their own concerns and needs, and 
trading them with other parties. Regardless of whether the horse under design 
turns out to be a five-legged camel or a Kentucky Derby winner, the resulting 
rule would have a validity beyond those developed under the current proce
dures. Moreover, nothing indicates that the results would be of any lesser 
quality than those developed currently. Surely the Code of Federal Regulations 
stable has as many camels as derby winners.173

Negotiation clearly has distinct advantages. It is therefore easy to fall into a 
“hot tub” view of negotiation as a method of settling disputes and establishing 
public policy: if only we strip off the armor of an adversarial hearing, every
one will jump into negotiations with beguiling honesty and openness to reach 
the optimum solution to the problem at hand. In fact, the process is far more 
complex than that. Negotiation must be carefully analyzed to determine not 
only whether it can work at all in the regulatory context, but also to identify 
those situations in which it is appropriate. Moreover, if a form of negotiation 
is to be used to develop rules issued by a government agency that determine 
the rights and obligations of the population at large, the process must be sensi
tive to methods of conducting negotiations and translating any result into a 
binding rule. Thus, the complex legal issues of how negotiations would relate 
to the APA and to the traditional political theories and values underlying 
rulemaking procedures must be examined.

IV. Negotiating Policy Decisions: Analogues 
of Regulatory Negotiation

Negotiating decisions to resolve important public questions is certainly not 
radical, nor is it particularly unusual. Although very few current federal regu
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lations have been developed by negotiations, negotiations are used in many 
analogous situations. The experience of these analogous situations shows that, 
in appropriate circumstances, the use of negotiation to establish policy lives up 
to its promise.

A. CURRENT REGULATORY NEGOTIATION

A form of negotiation occurs in virtually every rulemaking of consequence. 
During the developmental stage of a rule, many of the major interest groups 
meet with agency representatives to express their views on the proposed 
rule.174 Although these meetings are clearly a form of negotiation between an 
interested party and the agency, the negotiation is virtually always sequential. 
One party talks to the agency and then another and then another and so on. 
This is not the form of negotiation considered by this article. Rather, such 
negotiation envisions the interested parties sitting down together and address
ing the issues together. Very few regulations have been developed by this 
process.175

174. See. e.g.. W. Magat, L. Gianessi, & W. Harrington, Environmental Regulation in 
Theory and Practice: EPA's Process of Setting Best Practicable Control Technology 
Standards 2-14, 2-17 (1978) (study of Environmental Protection Agency’s process of setting standards 
and its application of process to rulemaking for setting water quality standards) [hereinafter W. 
Magat. L. Gianessi & W. Harrington],

175. Professor Jaffe discusses the development of the Federal Communication Commission’s (FCC) 
regulation of cable TV and the Federal Power Commission’s setting producer prices of natural gas. 
Jaffe, supra note 2, at 1194 & n.61. Apparently, the FCC issued a letter of intent incorporating the 
policies it would follow with respect to cable television. The FCC explained that the policies resulted 
from an intensive study of the issues and a balance of the equities involved. The three major groups 
affected by the contemplated rules, broadcasters, cable operators and copywriters, entered into an 
agreement proposing three modifications to the regulations envisioned. The Commission adopted the 
changes. Id. at 1194. See Geller v. FCC, 610 F.2d 973, 979-80 (D.C. Cir. 1979) (agency properly 
adopted modifications only if agency shows modified regulations serve public interest).

Professor Stewart provides another example involving the FCC. Competing telephone service com
panies negotiated regulatory standards in a tariff agreement. Stewart, supra note 112. at 1351 n.284. 
Because the parties wished to reduce uncertainty and delay, the negotiations succeeded. OSHA also 
has negotiated at least two standards. One involved telecommunications, 29 C.F.R. § 1910.268 (1981) 
(standard applying to working conditions at telecommunication centers and field installations). Negoti
ation participants included American Telephone & Telegraph Corporation, the International Brother
hood of Electrical Workers, and the Communication Workers of America. OSHA monitored the 
process, but did not participate as a full member. Seymour Interview, supra note 168. OSHA negoti
ated a second standard involving electrical systems in hazardous locations. The negotiations were con
ducted under the auspices of the revision of the National Electric Code. See infra notes 592-593 and 
accompanying text (discussing Code’s allowing nonmetallic sheathed cable in some locations, but re
quiring more expensive, safer wiring in places of public accommodation).

The Environmental Protection Agency (EPA) recently negotiated an agreement with the Chemical 
Manufacturer’s Association for the testing of particular chemicals that would be conducted by the com
panies in lieu of a mandatory agency testing. 47 Fed. Reg. 335, 335 (Jan. 5, 1982) (follow-up response to 
Interagency Testing Committee on particular chemicals). In response to a protest filed by the Natural 
Resources Defense Council, EPA said it believed the agreement comported with its overall statutory 
responsibilities, and that it had afforded the public an opportunity to comment on the decision. Id. 
Importantly, the agency stated that it believed that the testing would be completed more expeditiously 
under the agreement than if the agency itself were to do it. Id. at 336. The companies agreed to waive 
all claims of confidentiality, and the agency planned to monitor developments carefully. Id.

Several years ago attempts were made to negotiate the automobile mileage requirements. R. Good- 
son. Federal Regulation of Motor Vehicles: A Summary and Analysis 12 n.10 (Mar. 1977) 
(Department of Transportation report, DOT-TS-11552) (discussing conflict over emissions standards in 
1960’s). The process fell apart when EPA refused to relax the emission standards called for in the 
agreement. Id. at 35.

There are also examples in which agencies negotiated a proposed rule with only one or a limited
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Sequential negotiation is substantively different from the negotiation process 
outlined above because such negotiation is merely one form of the adversary 
process itself: each party attempts to sway the decisionmaker to a favorable 
disposition. Indeed, the very purpose of the sequential discussions is to per
suade the decisionmaker to be sympathetic with the group’s views. The com
peting parties themselves do not meet together to work out an accommodation. 
Moreover, the agency clearly remains sovereign and takes the position that it is 
the decisionmaker.* 176 The interest groups negotiate as supplicants, not as shar
ers of the ultimate decision.177 Such a process may be negotiation, but it is not 
consensus.

number of parties in interest. This, of course, is not the group consensus envisioned in regulatory 
negotiations. See Center for Auto Safety v. Cox, 580 F.2d 689, 690-91 (D C. Cir. 1978) (Federal High
way Administration promulgated highway construction standards after meeting with state transporta
tion agency, but not with parties with conflicting interests); Moss v. Civil Aeronautics Bd.. 430 F.2d 891, 
893 (D.C. Cir. 1970) (court disallowed fare increases because public improperly fenced out of ratemak
ing process).

Undoubtedly, there are other examples in which regulations were negotiated in the first instance by 
the parties in interest and the notice of proposed rulemaking reflects a resulting consensus. Inquiries of 
many careful observers of the regulatory process, both inside the government and out, however, did not 
turn up many additional examples. One must conclude that very few regulations are developed under a 
negotiation process as discussed in this article.

176. Eisenberg points out the difference between discussion and negotiation. Eisenberg, supra note 
127, at 674-75. Negotiation indicates an effort to reach an agreement and connotes that both parties 
have a rightful interest in the matter at hand. Id. Discussion, on the other hand, concedes that one of 
the parties has the power to impose the decision. Id.

177. See infra notes 515-46 and accompanying text (discussing various approaches to defining 
consensus).

178. Agencies do make extensive use of voluntary standards that reflect the consensus among the 
interests involved. See P. Harter, Regulatory Use of Standards: The Implications for Stan
dards Writers 12-17 (Nov. 1979) (National Bureau of Standards report discussing use of industrial 
standards in agency regulation). In such a case, the agency reviews, and possibly modifies, a standard 
developed independently of the regulatory process even though everyone involved in drafting the stan
dard knew it ultimately would become a regulation. Id. at 6. This regulatory use of standards is closely 
analogous to negotiation of regulations. See infra notes 184-93 and accompanying text (discussing 
numerous agency standards originating as voluntary consensus standards).

179. 5 U.S.C. app. §§ 1-15 (1976 & Supp. IV 1980); see Center for Auto Safety v. Cox, 580 F.2d 689. 
694 (D.C. Cir. 1978) (group became advisory committee within meaning of FACA when federal ad
ministrator disclosed proposed regulations to and obtained advice from select group); FACA Recom
mendation, supra note 128 (suggesting implementation be relaxed in certain circumstances).

180. For example, before an advisory committee can be convened, a charter must be approved by the 
head of the agency involved and the Director of Office of Management and Budget. 5 U.S.C. app. § 9 
(1976 & Supp. IV 1980). Apparently, agencies have found the chartering process time-consuming and 
cumbersome. See FACA Recommendation, supra note 128 (discussing failure of many de facto com
mittees to be officially chartered). Notice of meetings of advisory committees must be published in the 
Federal Register and meetings must be open to the public unless good cause is shown to hold the 
meeting in private. Id. § 10(a)(1). FACA further provides that an officer of the federal government has 
the authority to adjourn each meeting and to prohibit the committee from conducting business in the 
absence of that officer. Id. § 10(e). Thus, it clearly gives supremacy to an officer of the federal govern

Genuine negotiation could be implemented under current law. Agencies 
could empanel representatives of the interests who have a stake in a rule and 
have them negotiate a proposed rule among themselves; the agency would then 
use the negotiated rule as the basis for a notice of proposed rulemaking.178 
Agencies are understandably hesitant to do so, however. First, they would 
have to qualify the group as an advisory committee under the Federal Advi
sory Committee Act (FACA),179 which imposes various requirements not fully 
conducive to negotiations.180 Second, the full reach and applicability of judi- 
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daily imposed ex parte rules is unclear.181 An agency may fear that a court 
would find it inappropriate to permit the parties to participate in a negotiated 
rulemaking when the avowed purpose of the negotiation is to develop a pro
posed rule for the agency. Several judicial decisions are sometimes read as 
casting doubt on the legality of all ex parte communications.182 Those deci
sions. however, probably can be limited to their facts because in each case the 
agency was importuned by and struck agreements with only a few parties; the 
agency did not develop a consensus among the range of affected interests.183 
Thus, properly constituted committees and ex parte rules should not be insur
mountable obstacles to the institution of negotiations in the rulemaking 
process.

ment. FACA also emphasizes that an advisory committee is just that. Therefore, determination of 
action to be taken and policy to be expressed rests solely with the government. Id. § 9(b).

Taken together, these restrictions inhibit the use of FACA for convening the regulatory negotiation 
committee. Compliance with the FACA can be time-consuming, and the requirement for public meet
ings can be inhibiting. See infra text accompanying notes 452-54 (discussing advantages and disadvan
tages of public meetings). The public meeting requirement places a distance between the committee and 
the government. That is not to say, however, that FACA's requirements are insurmountable. They 
clearly are not and, indeed, if sympathetically administered, FACA would not be a major inhibition to 
convening a regulatory negotiation group.

181. See Murphy Memorandum, supra note 128 (discussing impact of court decisions on ex parte 
contacts on advisory committees composed of government officials).

182. Two cases in particular exhibit this problem. In Home Box Office v. FCC, 567 F.2d 9 (D.C. 
Cir), cert, denied, 434 U.S. 829 (1977), the court condemned ex parte contacts with industry. Id. at 55- 
57. In that case, the agency restricted the forum for adversarial comment, and the secrecy impeded 
judicial review of the agency’s decision. Id. at 55-56 Moreover, undue influence threatened fundamen
tal fairness. Id. at 56-57. In Moss v. CAB, 430 F.2d 891 (D.C. Cir. 1970), the court disallowed fare 
increases approved by the Civil Aeronautics Board because the agency held ex parte meetings with 
industry and conducted only pro forma hearings which improperly fenced the public out of the 
ratemaking process. Id. at 893. See also Stewart, supra note 112. at 1345-46 (discussing questionable 
nature of undisclosed, off-the-record communications between interested outside parties once formal 
comment period has begun).

183. Home Box Office, 567 F.2d at 51-52; Moss, 430 F.2d at 893. As Stewart observes, however, such 
cases do cast doubt on the legality of off-the-record communications between interested outside parties 
and it is by no means clear that the inclusion of a broader range of interests would remove such a 
doubt. Stewart, supra note 112, at 1345-46. This doubt is the major inhibition on agency use of a 
negotiation process.

During the debate on the proposed recommendation before the ACUS. Professor Davis pointed out 
that ex parte contacts are not proscribed before a rulemaking proceeding begins. Remarks of Professor 
Kenneth C. Davis, 23d Plenary Session of the Administrative Conference of the United States (June 18, 
1982). Other members of the Conference argued that because agencies are insecure about when the 
prohibitions begin, they are reluctant to engage in such contacts once the agency has begun to work on 
a specific rule, even if no notice of proposed rulemaking has been published. Remarks of Chairman 
Olpin, 23d Plenary Session of the Administrative Conference of the United States (June 18, 1982). 
Uncertainty about whether a court would interpret the empaneling of a committee for negotiation of a 
rule as the beginning of the rulemaking process, thus precipitating application of the restrictions, 
heightens such insecurity. Because of the inhibitions placed on the use of negotiation to develop pro
posed rules by the FACA prohibitions on ex parte contacts, ACUS formally recommended that “Con
gress should facilitate the regulatory negotiation process by passing legislation authorizing agencies to 
conduct rulemaking in the manner described in this recommendation." Recommendation 2, Adminis
trative Conference of the United States, Recommendation 82-4, 47 Fed. Reg. 30,701- 30,709 (1982). In 
particular, it recommended freeing agencies of the restrictions of FACA and ex parte limitations and 
providing that information tendered during the process is not subject to the Freedom of Information 
Act. Id.

b. consensus standards

Probably the closest analogue to negotiated rules lies in the vast array of 
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standards developed through a consensus process.184 The subjects of these 
standards, of which there are tens of thousands, range in complexity from the 
mundane, such as threads for fitting light bulbs to lamps, to the esoteric, such 
as control technologies for nuclear plants or storage facilities for liquified natu
ral gas. Many consensus standards have been the basis of mandatory regula
tory requirements.185 For example, the National Electric Code,186 which is 
claimed to be the most widely adopted model code in the world, is developed 
through the consensus process.187

Consensus standards are developed through a structured decisionmaking 
process among representatives of interests materially affected by the stan
dard.188 The parties frequently confront difficult value choices, such as trade 
offs between cost and safety.189 Development of standards is, therefore, a form 
of regulatory negotiation,190 and their very existence demonstrates that com
plex, value-laden rules can be negotiated.191 Indeed, virtually every person in 
the United States daily entrusts his life to such negotiated rules, in the form of 
electrical and building codes, product safety standards, and workplace safety 
and health standards.192 Standards developed through a consensus process are 
available, however, only in situations in which a standards-writing organiza
tion can address adequately the issues raised by a proposed rule.193 This article 
is addressed largely to those situations in which such a resolution is not 
possible.

184. See generally Hamilton, The Role of Nongovernmental Standards in the Development of 
Mandatory Federal Standards Affecting Safety or Health, 56Tex. L. Rev. 1329 (1978) (federal agencies 
can utilize experience and expertise used to develop private consensus standards and ensure the protec
tion of interests of consumers, workers and small businesses); P. Harter, supra note 178, at v (discuss
ing how private standards writers can better anticipate government use of their standards).

185. P. Harter, supra note 178, at 2 (many government standards based on standards developed by 
private organizations).

186. National Electric Code (National Fire Protection Ass’n 1975).
187. Summers, Preface to The National Electric Code Handbook, at ix, xi (W. Summers ed. 

1978).
188. See infra text accompanying notes 521-22 (describing consensus process that usually requires 

approval of more than a bare majority and provides reconsideration through appeal mechanism).
189. See infra text accompanying notes 588-93 (discussing how consensus process helps resolve diffi

cult trade offs).
190. For a discussion of the ways in which consensus standards are used in regulations, see Adminis

trative Conference of the United States, Recommendation 78-4, 1 C.F.R. § 305.78-4 (1981) (urging 
agencies with authority to issue health and safety regulations to interact with private standard writing 
organizations); P. Harter, supra note 178, at 12-17 (discussing use of standards in agency regulation); 
Hamilton, supra note 184 (federal agencies can utilize the experience and expertise of private consensus 
standards and ensure protection of interests of consumers, workers, and small businesses).

191. Professor Stewart argues that the areas in which consensus standards have been developed are 
those in which firms already have a “substantial incentive to adopt and adhere to voluntary standards.” 
and that incentives to develop such standards may be lacking in other regulatory areas, such as environ
mental control. Stewart, supra note 112, at 1343. Although Professor Stewart’s analysis may not take 
adequate account of the diversity of interests involved in developing many consensus standards, such 
diversity often means that no single, unifying incentive brings the parties together to write a standard. 
Nevertheless, Professor Stewart raises the criticial point that parties need an incentive to negotiate a 
standard or rule. If negotiation of regulations is to work, the single most important question is whether 
the parties in interest will get together to negotiate a consensus position.

192. See MacAvoy, Preface to OSHA Regulations (P. MacAvoy ed. 1977) (analyzing task force 
results on revising OSHA regulations); P. Harter, supra note 178, at 13 n.ll, 14 n.13 (same). Hamil
ton, supra note 184, at 1386-1436 (discussing standards of various government agencies).

193. See J. Young, Technological Innovation and Health. Safety and Environmental Regulation, ch. 
8, 24-30 (1982) (unpublished manuscript for Office of Technology Assessment contrasting voluntary 
standards and negotiated regulations).
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C. SETTLEMENTS

Negotiations of the sort under examination here play a vitally important 
role in the regulatory process in the form of the settlement of lawsuits chal
lenging rules promulgated by an agency. Interestingly, the settlement of litiga
tion challenging rules has generated little attention in either the literature194 or 
regulatory theory.195 It is a relatively common occurrence, however, for parties 
that have challenged a regulation to negotiate an acceptable agreement.196 In 
return for withdrawing the petition challenging the rule, the agency frequently

194. See Cohen. Settling Litigation: A New Role for Regulatory Lawyers, 67 ABA. J. 878, 878 (1981) 
(negotiations between industry and government can lead to improvement of regulations when industry 
shows sense of restraint). Negotiated settlement of rate cases, however, has been analyzed. Morgan. 
supra note 24, at 21 (discussing reduction of administrative delay through various methods, including 
increased use of informal rulemaking); Spritzer, Uses of the Summary Power to Suspend Rates: An 
Examination of Federal Regulatory Agency Practices. 120 U. Pa. L. Rev. 39, 39 (1971) (discussing how 
use of summary power to suspend proposed tariff change can induce company to negotiate for modified 
proposal); Administrative Conference of the United States, Recommendation 78-1, 1 C.F.R. § 305.78-1 
(1981) (advocating participation of agencies charged with ratemaking responsibility in negotiated set
tlements, if agency also takes account of public interest); Administrative Conference of the United 
States, Recommendation 72-4, 1 C.F.R. § 305.72-4 (1981) (discussing suspension and negotiation of 
rate proceedings by federal regulatory agency).

195. The settlement of agency adjudication has been both analyzed and specifically provided for in 
the APA. 5 U.S.C. § 554(c) (1976). The Senate Judiciary Committee claimed in the legislative history 
of the APA that "even courts through pre-trial proceedings dispose with much of their business [by 
informal settlement]. There is much more reason to do so in the administrative process, for informal 
procedures constitute the vast bulk of administrative adjudication and are truly the lifeblood of the 
administrative process . . . .” Legislative History, supra note 12, at 24; see Zimmer & Sullivan, 
Consent Decree Settlements by Administrative Agencies in Antitrust and Employment Discrimination: Op
timising Public and Private interests, lb Duke L.J. 163, 163 (1976) (interests of public or parties not 
privy to Government’s case may not receive adequate consideration in formulation of consent decrees); 
Comment, Public Participation in Federal Administrative Proceedings, 120 U. Pa. L. Rev. 702, 704 
(1972) (study of the legal mechanisms by which groups seeking to represent or promote public interest 
permitted to participate in certain proceedings); MacIntyre & Volhard, Intervention in Agency Adjudica
tions, 58 Va. L. Rev. 230, 232 (1972) (describing how public standing to intervene in administrative 
proceedings can pose serious threat to intra-agency allocation of resources).

196. For example, the EPA is reportedly negotiating a settlement for the automobile industry con
cerning its emission standards and mileage testing procedures. The negotiations are an attempt to settle 
eight lawsuits filed by the auto industry. Wash. Post, Nov. 27, 1981, at Al, col. 3. The Department of 
Labor is reportedly attempting to settle litigation over its standard for occupational exposure to arsenic. 
Legal Times of Wash., July 27, 1981, at 1, col. 1. Negotiations concerning regulations of the Depart
ment of Interior involving strip mining have been conducted. Wash. Post. Apr. 3, 1981. at A6, col. 4. 
EPA’s regulations requiring pretreatment of effluents by industrial plants have been the subject of ne
gotiation Legal Times of Wash., July 2. 1979, at 1, col. 4. The 30 phase one effluent guidelines issued 
by the EPA under the Federal Water Pollution Control Amendments of 1972 were subjected to judicial 
review, and nine of the suits were settled. W. Magat, L. Gianessi & W. Harrington, supra note 174, 
at 2-46. Further, a number of other guidelines apparently were modified in response to meetings be
tween industry and the EPA prior to the industry’s filing suit. Id. at 2-49, 2-50.

EPA’s implementation of the Water Pollution Control Act, 33 U.S.C. §§ 1251-1376 (1976 & Supp IV 
1980), is an example of a particularly elaborate settlement. In Environmental Defense Fund v. Costle , 
636 F.2d 1229 (DC. Cir. 1980), the EPA, in settling challenges by various environmental groups, 
agreed to a comprehensive strategy for implementation of the Act. Id. at 1235. After the agreement 
was submitted to the district court for approval, the district court held hearings and allowed interested 
parties to file comments on the agreement. Corporate interests intervened in the proceedings and filed 
comments vigorously opposing the proposed agreement. After requiring several modifications, the dis
trict court found it a just, fair, and equitable resolution of the issues raised. Id. at 1235. The EPA, the 
environmental groups, and the National Coal Association signed the agreement. Because the environ
mental groups believed that the EPA was not living up to the terms of the agreement and industry 
representatives were disgruntled, they filed a suit against EPA. Id. at 1235-36. Interestingly, the court 
remanded the case for determination of whether it was appropriate for the agency to enter into an 
agreement that might infringe the discretion Congress committed to the administrator. Id. at 1259. 
During the remand, the EPA asked the district court to modify the agreement on grounds of the EPA’s 
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agrees to publish a change in the regulation as a proposed rule.* 197 Because the 
main parties in interest negotiated the change, few comments are received, and 
the agency then modifies the rule in accordance with the negotiated agree
ment.198 Of course, if an agency receives comments necessitating a change 
from the negotiated agreement, it must change the rule accordingly. By and 
large, the process seems to work fairly well.199

changed circumstances with respect to budget cutbacks and additional duties. Wash. Post. Aug. II. 
1981, at A13. col. 3.

197. Cohen, supra note 194. at 881 (industry will consider dropping important legal points in ex
change for modifications in regulatory language); W. Magat, L. Gianessi & W. Harrington .supra 
note 174, at 2-49 (discussing industry offer to give EPA opportunity to withdraw or amend regulations 
rather than filing lawsuit).

In Shell Oil Co. v. EPA, No. 80-1532 (D.C. Cir.) more than 40 petitions for review were filed con
cerning EPA’s regulations issued under the Resource, Conservation and Recovery Act, 42 U.S.C. 
§§6901-6989 (1976 & Supp. IV 1980) (provisions governing solid waste disposal). Anthony Z. Rois
man of the Department of Justice sent a letter to counsel for petitioners in the case asking each to 
submit a list of the issues intended to be pressed in the suit. He also requested counsel to “explain 
which problems raised by your client during the rulemaking have not been adequately addressed and 
which specific solutions to those problems suggested by your client in the rulemaking should have been 
adopted.” Letter from Anthony Z. Roisman, Chief of Hazardous Waste Section of United States Dept, 
of Justice, to counsel (Sept. 5, 1980), Shell Oil Co. v. EPA. No. 80-1532 (D.C. Cir. filed Sept. 5, 1980) 
(hereinafter Roisman letter] (copy on file at Georgetown Law Journal}. He then called a meeting of all 
counsel that had submitted a list of issues to discuss how the proceeding could be organized The 
meeting was open only to the parties; a member of the press who sought admission was turned away. 
The Department of Justice and the EPA sought and received additional information on a number of 
issues. Roisman Interview, supra note 106. The Chairman of the Industry Steering Committee. Roger 
Streelow, indicated, however, that he thought very little new data was submitted; rather, the position 
could be clarified and expanded upon in a way that would address details. Interview with Roger 
Streelow, Chairman of Industry Steering Committee (July 29, 1981) [hereinafter Streelow Interview] 
(copy on file at Georgetown Law Journal}. The EPA divided the issues into three categories: those with 
which it largely agreed with the industry position and with which it was willing to file a notice of 
proposed rulemaking in the Federal Register embodying the change; those with which EPA disagreed 
with the industry position but the distance between EPA and industry was so minimal that the EPA was 
willing to negotiate positions; and those with which EPA disagreed with the industry and the disagree
ment was sufficiently great that EPA was prepared to litigate the issue. Roisman Interview, supra note 
106; Streelow Interview, supra.

198. See Rogers Interview, supra note 107 (stating that when short response date for comments set. 
regulations seldom change after notice for public rulemaking). In one case, however, the EPA had 
established requirements for hazardous waste. 40 C.F.R. §§ 262.10-,51, 263.10-,31 (1980). The Solid 
Waste Management Association petitioned for further rulemaking to extend the coverage of the regula
tion to small scale generators and transporters. The EPA responded and published a proposed rule 
requiring expanded coverage. 45 Fed. Reg. 68,409 (1980). It received 250 comments. Government's 
March, 1981 Report on Status of Negotiations, Shell Oil Co. v. EPA, No. 80-1532 (D.C. Cir. filed Mar. 
10, 1981) (copy on file at Georgetown Law Journal}.

199. See Streelow Interview, supra note 197 (describing agency reactions to successful negotiations). 
Mr. Roisman, however, argues that negotiations and settlement of lawsuits develop a counterproduc
tive set of incentives. He argues that if a party knows it can settle a challenge to a rulemaking, the party 
is more likely to take extreme positions during the rulemaking proceeding because it can challenge the 
rule if it fails to achieve its goals. The parties also are likely to file a defensive challenge to a rule to 
ensure that they are included in any settlement discussions that may take place. Thus, a party who is 
satisfied with the rule may challenge the rule simply to protect its interest. Roisman Interview, supra 
note 106. Another attorney argued that publishing a notice of proposed rulemaking that reflects a settle
ment diminishes public participation because the public believes that the agency is locked into the 
choice that was developed with a narrow range of interests. Statement of L. Thomas Galloway, Wash. 
Post, Apr. 3, 1981, at A6, col. 1.

The setting of the challenge to a rule may explain why the parties negotiate 
before litigation rather than earlier in the rulemaking process. The challenge 
facilitates negotiations in at least four respects. First, the parties are well de
fined. Those who filed suits challenging the rules are eligible to participate in 
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the settlement negotiations. Second, the issues are defined and ripe for deci
sion. Each party has stated its initial position; the agency in the rule itself, and 
the parties in their challenges to the proposed rule.200 Parties therefore can 
focus squarely on the issues separating them instead of either anticipating what 
someone else may say or fighting a legal straw man. Moreover, they can con
centrate on the details of the issues, unlike the adversarial process of setting a 
rule in which parties must focus on the more important points.201 Third, the 
agency recognizes that it does not control the ultimate decision because the 
final decision rests with the court. The agency therefore no longer acts as a 
sovereign; rather, it stands before the court on a rough par with the private 
parties. Finally, there is a deadline for reaching an agreement. If they do not 
settle the case or postpone its consideration, the court will decide. Thus, if the 
parties themselves are to negotiate an agreement, they must do so before the 
court moves. These four factors are important, perhaps essential, prerequisites 
for successful regulatory negotiation.202

200. Another beneficial aspect of a settlement discussion is that the Department of Justice sometimes 
acts as a mediator helping the parties to redefine the issues, to assess their true interests, and to attempt 
to reach an accommodation. Interview with Joseph B. Scott, formerly of the Civil Appellate Division, 
U.S. Department of Justice (July 16, 1981) [hereinafter Scott Interview] (copy on file at Georgetown Law 
Journal).

201. See supra notes 170-71 (discussing how adversarial process causes parties to overlook details).
202. See infra text accompanying notes 239-41 (discussing requirement that negotiation must benefit 

party before incentive to participate exists).
203. Chayes, The Role of the Judge in Public Law Litigation, 89 Harv. L. Rev. 1281, 1298 (1976).
204. Id. at 1299-1300.
205. See id. at 1281 (discussing advanced role of federal judiciary in determining issues of public 

law).
206. Interview with Francis X. Murray, Project Director of National Coal Policy Project, Center for 

Strategic and International Studies, Georgetown University (May 19, 1981) [hereinafter Murray Inter
view] (copy on file at Georgetown Law Journal). In part because of his participation in studies per
formed under the auspices of the Technical Advisory Board of the Department of Commerce, Decker 
concluded that it was important for the United States to shift from the use of oil and natural gas to coal. 
Decker and others concluded that it would not occur without the reconciliation of environmental and 

D. PUBLIC LAW LITIGATION

Another area in which public policy decisions closely resemble negotiated 
rules is. public law litigation. After plaintiffs establish liability, the court fre
quently asks the parties to negotiate a remedy to be contained in the court’s 
decree.203 Negotiations take place within the context of the general conclusions 
of law and findings of fact made by the court.204 Each party recognizes that it 
must respond to the demands of the other party in the negotiation process 
because any unresolved issues will be submitted to the court for its 
resolution.205

E. NATIONAL COAL POLICY PROJECT

Perhaps the best known example in which parties that are usually adversa
ries negotiated numerous agreements concerning public policy was the Na
tional Coal Policy Project. This effort originated when Gerald L. Decker, 
Corporate Energy Manager of Dow Chemical Company, concluded that Dow 
needed to use more coal to generate electricity, but that major environmental 
problems could delay implementation of its plan.206 He decided that it would 
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be appropriate to bring the parties in interest together to discuss the environ
mental issues surrounding the increased use of coal, rather than wait for the 
adversarial process to begin.207 He approached Laurence I. Moss, formerly the 
President of the Sierra Club, and inquired about the feasibility of organizing a 
group of environmentalists to meet with industry representatives about coal 
issues.208 Although Moss was at best lukewarm about the idea, he convened a 
meeting of environmentalists to discuss the invitation.209 Many environmen
talists were hostile to the idea. Some denounced it as a sell-out to industry and 
refused to participate; others, however, agreed to negotiate.210

industrial interests. (Summary and Synthesis] Where We Agree: Report of the National Coal 
Policy Project 1 [hereinafter NCPP Summary].

207. NCPP Summary, supra note 206, at 1.
208. Id.
209. Id.
210. Id. Interview with Laurence I. Moss, former President of Sierra Club (Apr. 2, 1981) (copy on 

file at Georgetown Law Journal) [hereinafter Moss Interview]; Murray Interview, supra note 206; NCPP 
Summary, supra note 206, at 1.

211. Moss Interview, supra note 210.
212. Id.’, NCPP Summary, supra note 206, at 2.
213. [Volume 1] Where We Agree: Report of the National Coal Policy Project iii (1978) 

[hereinafter NCPP Volume 1],
214. NCPP Summary, supra note 206, at 67-68. The expenses of participating environmentalists 

were paid from contributions from the foundations and government agencies in order to avoid any 
appearance that the environmentalists had a conflict of interest by receiving corporate funds. Id.; Mur
ray Interview, supra note 206.

215. The task forces were mining, transportation, air pollution, fuel utilization and conservation, 
energy pricing and emission charges. NCPP Summary, supra note 206, at vii.

216. NCPP Summary, supra note 206, at xvii; see NCPP Volume 1, supra note 213, at 131-47 
(discussing unresolved issues of Air Pollution Task Force).

217. Most of the recommendations reflect broad, general agreement. Overall, they do not include the 
details of how the agreement could be implemented. Nor are they sufficiently detailed that they could 
be used as a regulation. See NCPP Summary, supra note 206, at 9-13 (stating that various policies 
should be adopted).

The identification of interests and the creation of networks led to the forma
tion of industry and environmental coalitions as the initial members identified 
others who should participate. Decker and Moss decided that a neutral third 
party should chair the meetings and that an institutional home was necessary 
to provide administrative support.211 John Dunlop chaired the first meeting, 
and thereafter Francis X. Quinn of the Temple University Business School 
served as chairman.212 Georgetown University’s Center for Strategic and In
ternational Studies became the sponsor, and its Francis X. Murray functioned 
as the project director.213 Five government agencies, four foundations, and 
eighty corporations provided funding for the enterprise.214 The participants 
broke into a series of task forces to consider various aspects of the increased 
use of coal.215 At the outset, they agreed that because of basic value differ
ences, agreement on certain issues would be impossible even if the parties 
agreed on the facts. In those instances the parties stated their respective views 
and the reasons for not attempting decision.216

The parties involved in the National Coal Policy Project reached agreement 
on over two hundred recommendations, some of which had far reaching im
port.217 Although no regulatory agency participated directly in the negotia
tions, several attended as observers. The agencies stated that they did not want 
to be voting participants because they wanted to preserve their political flex
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ibility. By refraining from voting, the agencies were able to evaluate the rec
ommendations as a group and to pick and choose the recommendations they 
wished to use as a basis for proposed rulemaking.218 Although it did not attri
bute the recommendation to the Coal Policy Project, the Federal Energy Regu
latory Commission (FERC) used one recommendation as the basis of a 
proposed rule.219 Another agency, the Office of Surface Mining (OSM) of the 
Department of the Interior, opposed the Project recommendations on the 
grounds that it did not participate in the development of the recommenda
tions.220 Although the full effect of the Project on public policy in general, and 
on regulatory issues in particular, remains unclear,221 it has been widely her
alded as an important attempt to establish a policy dialogue among conflicting 
interests and to reach a consensus on policy.222

218. Murray Interview, supra note 206.
219. Id.
220. Id. The OSM may only have been responding to the views of an important constituent. Some 

of the more vocal environmental groups that were extremely active in securing strip mining legislation 
refused to participate on the ground that any agreement reached could only compromise the goal of the 
new legislation. M. Wessel, supra note 80, at 171-72.

221. See Joint Hearings Before the Select Comm, on Small Business and the Subcomm, on Oversight of 
Government Management of the Senate Comm, of Governmental Affairs on Regulatory Negotiation, 96th 
Cpng., 2d Sess. 7 (1980) (Statement of Harrison Loesch, Vice President, Government Relations, 
Peabody Coal Company) (several bills currently before Congress contain Project recommendations; 
host of regulatory recommendations adopted, and many Project board policy recommendations of the 
Project have entered the national policy debate) [hereinafter Regulatory Negotiation Hearings}, Intro
duction to [Overview 1976-1981] Where We Agree: Report of the National Coal Policy Pro
ject (1981) [hereinafter NCPP Overview], The final stage of the project is an assessment of the entire 
process, and that is currently underway. Moss Interview, supra note 210.

222. NCPP Overview, supra note 221 (collection of articles, letters, and commentary concerning 
project).

223. Regulatory Negotiation Hearings, supra note 221, at 55-56 (Statement of Sam Gusman, Senior 
Associate, Conservation Foundation).

224. The first topic was the need for additional toxicologists. Id. at 56.
225. Interview with Sam Gusman, Senior Associate, Conservation Foundation (June 17, 1981) [here

inafter Gusman Interview] (copy on file at Georgetown Law Journal).

F. DIALOGUE GROUPS

Corporate and environmental interests have engaged in “dialogue groups” 
concerning the regulation of toxic substances.223 Sam Gusman of the Conser
vation Foundation developed this process as a result of his quest to find a 
"better way” than the adversarial process to develop regulations. Although the 
nearly uniform response to his suggestion was that it probably would not work, 
many expressed interest in participating if such a group were empaneled. A 
group was convened, with Gusman acting as facilitator to help define the is
sues, to build trust and to transmit the work product to the relevant parties. 
The group began with a relatively easy issue in order to build trust.224 As the 
group explored more complex areas, they brought in individuals with a partic
ular expertise, and the original group developed into a steering committee for a 
number of dialogue groups that worked on the respective issues. The groups 
reached consensus recommendations on a number of issues.225

G. ENVIRONMENTAL NEGOTIATION

By far the widest range of experience with negotiating agreements on issues 
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with significant public policy ramifications has occurred in the environmental 
area. Most of these negotiations have involved a specific dispute over the envi
ronmental consequences of a particular action at a specific site.226 Thus, the 
scope of these negotiations is closer to decisionmaking in an adjudicatory con
text than in a rulemaking context. The subjects negotiated include the location 
of a highway in the face of competing values and interests among the affected 
citizens;227 the effect of a uranium mine on the environment and the actions a 
mining company would take to mitigate adverse consequences;228 the actions 
of industrial plants to reduce pollution;229 the construction of dams;230 the ac
cess to beaches on nonpublic land;231 and the coordination of several govern
ment agencies concerned with different aspects of the Columbia River.232

226. See generally L. Susskind, L. Bacon & M Wheeler, Resolving Environmental Regulatory Dis
putes (1982) (unpublished collection of case studies of environmental negotiation and mediation) (to be 
published under contract with Environmental Protection Agency).

227. A. Talbot, Environmental Mediation: Three Case Studies 15 (1981) (construction of 
Interstate 90 in Seattle, Washington).

228. See supra text accompanying notes 162-65 (concerning Homestake Mining Company's pitch 
mine).

229. See generally T. Sullivan, The Colstrip Power Plant Controversy, in L. Susskind, L. Bacow. & 
M. Wheeler, supra Note 226 (unpublished report prepared for the Environmental Negotiations Project. 
Laboratory of Architecture and Planning, under grant from EPA) (detailing dispute over Montana 
power company’s addition of two coal fired electric power plants to facilities at Colstrip. Montana).

230. See supra text accompanying notes 160-61 (discussing dispute over construction of Snoqualmie 
Dam in state of Washington).

231. See generally K. Talbot, supra note 227, at 5 (beaches on Portage Island, Washington to be 
reached via sand bar owned by Lummi Indian tribe).

232. Gusman Interview, supra note 225. Gusman mediated the negotiation between EPA, Depart
ment of Interior, Department of Commerce. Port Authority, and several state agencies.

233. G. Bingham, B. Vaughn & W. Gleason, Environmental Conflict Resolution (1981) 
(annotated bibliography published by Conservation Foundation).

234. The Conservation Foundation’s newsletter. Resolve, is the successor to Environmental 
Consensus, formerly published by RESOLVE, Center for Environmental Conflict Resolution.

235. See Update, in Environmental Consensus 7-8 (Winter 1981) (list of eleven groups estab
lished to resolve environmental conflicts).

236. Brochure of the Institute for Environmental Mediation (description of functions of the Institute 
for Environmental Mediation) (copy on file at Georgetown Law Journal}.

This body of experience has generated extensive literature analyzing various 
instances of negotiation and mediation.233 Negotiation has become so estab
lished and widespread in the environmental area that the Conservation Foun
dation publishes a quarterly newsletter devoted to “environmental dispute 
resolution.”234 Similarly, a number of organizations have been established to 
aid parties in resolving conflicts concerning environmental questions.235 The 
best known of these groups is perhaps the Institute for Environmental Media
tion, the successor of the Office of Environmental Mediation of the University 
of Washington. It was founded in 1973 and is funded primarily by founda
tions for the purpose of providing experienced mediators to help settle disputes 
through negotiation.236

Environmental negotiations raise many of the same issues, but by no means 
all, that negotiation among interested parties developing a proposed rule 
would raise. For example, environmental negotiations are frequently polycen
tric, that is, they are “characterized by a large number of possible results and 
by the fact that many interests or groups will be affected by any solution 
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adopted.”237 Environmental negotiations, therefore, must resolve clashes of 
competing values for which there are no explicit right or wrong answers. They 
require the identification of interests affected by the dispute resolution that 
should be parties to the negotiation. Further, environmental negotiations re
quire identification of the appropriate representatives of the respective groups. 
Finally, resolution of environmental disputes frequently requires the satisfac
tory determination of complex factual issues. Thus, the principles of environ
mental negotiation, both theoretical and practical, are generally applicable in 
the regulatory context.

237. Boyer, supra note 30, at 117 (defining and giving examples of polycentric problems).
238. See infra text accompanying notes 278-85 (summary of principles favoring use of negotiation: 

balance of powers; limited number of parties; ripe issues; inevitability of regulation; mutually accepta
ble criteria; and expectation that negotiated agreement will influence outcome).

239. See supra text following note 173 (discussing “hot tub” view of negotiations; belief that parties 
favor process because labeled nonadversarial).

Negotiations of complex technical standards, settlements of lawsuits chal
lenging regulations, decrees in public law actions, recommendations of the Na
tional Coal Policy Project and the toxic substances dialogue groups, and the 
agreements settling environmental disputes all reveal the principles that guide 
the use of negotiation for developing regulations.238

V. Negotiating Regulations

What follows is a proposal designed to make negotiating rules attractive to 
agencies and to the affected private interests. It is derived from the accumu
lated experience in and analysis of areas in which policy has been negotiated. 
The proposal is also designed to provide appropriate legal safeguards to pro
tect the rights of those affected by a regulation and to prevent abuse. Although 
these safeguards are based on traditional notions of administrative law, they 
are adapted to the negotiation situation.

The following proposal is made up of several interrelated components. Its 
overall goal is to provide a structure for more direct and effective participation 
by those interested in rulemaking. The success of any single component of the 
proposal, however, is not determinative of its overall success. For example, it 
would not be a legitimate criticism of a negotiation to say that a consensus 
could not be reached on implementation language or on all facets of a pro
posed rule if the process narrowed the issues and reduced hostilities, facilitat
ing the development of the final rule. Thus, the components of a proposal 
should be assessed separately and in light of the ultimate goal of the 
negotiation.

A. CONDITIONS THAT IMPROVE THE LIKELIHOOD
OF SUCCESSFUL NEGOTIATIONS

Negotiating is no more appropriate for developing all proposed rules than it 
is for settling all disputes. In this context, as in others, the “hot tub” theory is 
not true: people do not get together to resolve disputes with openness and 
reasonableness simply because the process is labeled nonadversarial.239 A 
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party must believe that it will benefit from negotiation.240 Indeed, no party will 
agree to use any forum to reach a decision in which it is interested unless, all 
things considered, it believes it is more likely to achieve its overall goals by 
using that process instead of some other available decisional process.241

240. For a critique of the literature analyzing incentives to bargain and how the bargainers deter
mine their outcome by discounting other means of reaching decisions, see S. Bacharach, E. Lawler & J 
Shedd. Critique of Bargaining Theory, in S. Bacharach & E. Lawler, Bargaining: Power Tactics 
and Outcomes 1-40 (1981). For a discussion of the alternative mechanisms for resolving disputes, see 
R. Luce & H. Raiffa, Games and Decisions viii (1957) (discussing game theory as individual deci
sionmaking in the context of conflict with other individuals and inherent risk in outcomes): Boyer, 
supra note 30. at 111 (contrasting attributes of trial type hearings with other forms of decisionmaking 
available to administrative agencies); Fuller, Forms and Limits of Adjudication, 92 Harv. L. Rev. 353. 
353 (discussing possible variation in elements that constitute form of adjudicatory process); Fuller, 
Mediation—Its Forms and Functions. 44 S. Cal. L. Rev. 305, 305 (1971) (discussing value of mediation 
and analyzing various situations characterizing need for and functions performed by mediator); 
Sander, Varieties of Dispute Processing, 70 F.R.D. 79, 79 (1976) (discussing alternative ways of resolv
ing disputes outside the courts to reduce caseload of federal judiciary).

241. Eisenberg, supra note 127, at 675-76 (discussing various means by which stronger party may be 
induced to enter negotiations).

242. The President’s Commission for a National Agenda for the Eighties stated in its report: “Proce
dures, because they assign roles to various interest groups or institutions in the setting and implement
ing of policy, determine the relative influence of the parlies affected by regulation.” Government and 
Regulation, supra note 14, at 46.

243. “Assumption 1: Power Is the Essence of Bargaining.” S. Bacharach & E. Lawler, supra note 
240, at 43.

244. The example is from Eisenberg, supra note 127, at 667-71.

For example, in the simple situation in which a consumer believes that he 
purchased defective goods from a store, he must decide whether to seek repa
ration by negotiation with the store, by filing suit, by complaining to the 
dealer’s manufacturer, by going to the Better Business Bureau, or by some 
combination of these alternatives. The store may conclude that negotiation is 
in its interest and, therefore, offer to negotiate or settle in response to the pur
chaser’s initial inquiry. The store’s decision to negotiate may be based on the 
conclusion that the store is unlikely to win the lawsuit and that it may be able 
to achieve more or to lose less through negotiation. Or, the store may look 
beyond the individual dispute to its long run interests in maintaining its good 
relations with its customers, the manufacturer, or the business community and 
negotiate despite its belief that it was not at fault and would prevail in litiga
tion. Thus, each party attempts to determine which method of resolving the 
complaint would maximize its return and to use that process to reach a 
decision.242

The process that is ultimately used must take account of the relative power 
of the parties.243 Power derives from various sources. Power may stem from 
bargaining strength. An example of such bargaining strength would be a situ
ation in which a landlord commands a high price because little alternative 
space is available, and the tenant is not “entitled” to a low rent.244 The land
lord in such a situation has a great deal of leverage. In the regulatory context a 
party may have power because of its significant political clout or strong factual 
argument. Norms that can be enforced to guide the resolution of the matter, 
such as rent control, also may be a source of power. In the bargaining over 
rent in the above example, the dwelling may be subject to rent controls. In 
such a situation, discussions would focus on application of the norms, as em
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bodied in the regulations, to the circumstances at hand. Similarly, if a statute 
specifies the criteria to be used in developing a regulation, the parties’ discus
sions would center on applying those criteria. In the latter two examples, if 
discussions break down, the parties can invoke a formal process by which to 
make the decision.245 Power also may derive from the ability to invoke alter
native decisional processes. The process used may influence the extent to 
which bargaining power or norms enter into the decision. Moreover, the pro
cess may have a substantial effect on costs, delay, uncertainty, and the parties’ 
participation in the decision.246

245. That the bargaining would be guided by norms does not mean that a formal mechanism exists 
for resolving an impasse. Thus, many relationships, such as parent-child, union-management, store
customer, professor-student, exhibit features of dependency and/or intimacy that inhibit the parties 
from seeking resolution through the intervention of a third party. Eisenberg, supra note 127, at 672-73.

246. Eisenberg points out that participation is important in its own right and that people frequently 
will resist imposition of a decision on them even if the decision is in their interest. Id. at 675-676.

247. As Gerald Cormick, Director of the Institute for Environmental Mediation, points out, negotia
tion is not a way of avoiding conflict or the clash of power; rather, it is a process for reaching a decision 
that reconciles the competing interests. Cormick, The "Theory" and Practice of Environmental Media
tion. 2 Envtl. Prof. 24. 25, 28 (1980).

248. Clark & Cummings, Selecting an Environmental Conflict Management Strategy, in Environ
mental Conflict Management 10 (1981) (Council on Environmental Quality and Geological Sur
vey of United States Department of Interior analysis of environmental conflicts to select most 
appropriate settlement approach); Marcus, A Procedure for Assessing Environmental Disputes, in Envi
ronmental Conflict Management 34 (1981) (describing procedures for determination of causes 
and means of resolution of environmental disputes).

249. Susskind and Weinstein observe that we simply do not yet have enough experience to develop a 
set of criteria to determine whether an environmental dispute can be negotiated. Susskind & Wein
stein, supra note 92, at 356.

250. For example, theory dictates that a mediator be rigorously neutral. Yet, one major environmen
tal negotiation involving several federal and state agencies, as well as private parties, succeeded primar
ily because of the perceived bias of the mediator. One of the central parties that had rejected previous 
overtures to negotiation agreed to participate only because of the perceived bias. H Burgess, The 
Foothills Water Treatment Project: A Case Study of Environmental Mediation, in L. Susskind, L. 
Bacow & M. Wheeler, supra note 226 (unpublished report prepared for the Environmental Negotia
tions Project, Laboratory of Architecture and Planning, Massachusetts Institute of Technology, under 
grant from EP A).

Each of these forms of power must be considered in developing a process for 
regulatory decisions. If, for example, one party has strong bargaining power, it 
would be inappropriate to use negotiation to develop a regulation because the 
prevailing norms might be ignored or a party might surrender the power it 
derived from the traditional process. Nor is it realistic to believe that the 
norms will be the exclusive manner of decision if one party has sufficient bar
gaining power to alter the governing norms. Thus, the decisional process must 
accommodate the various forms of power the parties in interest possess.247 Ne
gotiation should be viewed as an alternative method of rulemaking to be used 
when it is superior to other processes. Therefore, it is necessary to determine 
the conditions in which negotiations are appropriate.

The discussion that follows identifies several criteria for deciding whether 
negotiations are likely to produce a sound regulation or to facilitate the regula
tory process.248 The fulfillment of all the conditions identified here is by no 
means necessary for fruitful discussions.249 Moreover, even if several criteria 
are not satisfied, negotiations may still lead to a sound regulation.250 In addi
tion, experience may demonstrate that other factors are equally important in 
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determining whether the process is effective. The following criteria are predic
tive and are based on experiences in analogous situations in which complex 
policies have been successfully negotiated.

1. Countervailing Power

If a party has the power to achieve its goal, it naturally will exercise that 
power. For example, a local group’s objections to a company plan to build a 
plant may go unheard unless it has some power to prevent the building of the 
plant. In the regulatory context, a party may have the power to dictate the 
outcome of a regulation, either because it has enormous political strength and 
could obtain legislation incorporating the regulation, or because its position is 
so strong that it would carry the day before the relevant agency or before the 
court reviewing the rule. In such a situation, the party could achieve its wishes 
without compromising at all if the wishes were within the confines of the gov
erning norms. Therefore, the dominant party would have no reason to negoti
ate with the other parties. For example, negotiators in the National Coal Policy 
Project did not consider some issues because some parties thought that they 
had sufficient power to achieve their will in Congress.251

251. As the report of the project explains.

Several of [the] unresolved issues were addressed by Congress in the 1977 amendments to the 
Clean Air Act and neither side was willing to make a commitment to a definite position on 
those issues while the Congressional deliberations were continuing. Once the amendments 
were enacted, there was very little room left for discussion because industry, on the whole, 
wanted to weaken significantly the statutory language and environmentalists were largely sat
isfied with the outcome, although they would have liked a few strengthening amendments.

NCPP Summary, supra note 206, at 132.
252. A party also may have power because of its ability to harass or to flood the media with shrill, 

unreasonable positions used to build a political base.
253. See supra notes 162-65 and accompanying text (describing controversy between Homestake 

Mining Company and environmentalists over pitch mine site in Colorado).

On the other hand, the various interests may have sufficient power so that no 
single party could achieve its will without dealing with the others. A party 
may derive its countervailing power from its ability to invoke a proceeding in 
which some third party will decide the issue and the governing norms are not 
sufficiently clear to permit prediction of the outcome; the ability to precipitate 
doubt on the outcome is a form of power. Even if the governing norms are 
relatively clear and one party would ultimately succeed on the merits, a party 
may have countervailing power because it can inflict significant costs or delay 
on the party.252 A successful party therefore must deal with other parties that 
have the power to block its unfettered will. For example, when the displeased 
customer seeks reparation from the store, even if the store ultimately prevails, 
the store’s victory may have come at an unacceptable price because of the costs 
and delay of the complaint. Similarly, in the negotiations leading to the agree
ment concerning the uranium mine,253 the environmentalists’ power rested in 
their ability to delay the company’s use of the mine by challenging the envi
ronmental impact statement prepared by a government agency. Although the 
company was confident of succeeding on the merits, it decided that direct ne
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gotiation was in its interest.254

254. Watson Interview, supra note 165. Both sides were content with the outcome and considered 
the process as more productive than litigation. Id.

255. Cormick, supra note 247, at 28 (successful negotiations require parties to deal with each other as 
equals seeking mutual satisfaction).

256. Id. (successful negotiations require that each party have enough power to prevent others from 
taking unilateral action).

257. There is no particular magic in the number 15; rather, it seems difficult to get more people than 
that around a table in reasonable comfort. Certainly more than 15 have participated in negotiations, 
but 15 people seems to be a rough practical limit. For example, the National Coal Policy Project's 
working task forces consisted of approximately that number. NCPP Summary, supra note 206, at 57- 
60.

258. Each interest represented in the negotiations may consist of a number of different people. For 
purposes of negotiation the parties may form a caucus that is represented by an individual or team of 
individuals. That is, of course, a typical way of participating in traditional forms of rulemaking in 
which a trade association or other group represents the interests of a number of different organizations.

The first consideration in deciding whether negotiation is appropriate is to 
determine whether any party has the power to achieve its will without having 
another party impose a sanction which the first views as unacceptable. If a 
party can achieve its will and thus control the outcome, negotiation is inappro
priate. The more rigorous safeguards of the traditional process would be neces
sary to protect the other interests. But this is in itself a form of power because 
the weaker interests may be able to extract concessions from the dominant 
interest to avoid the delay, expense, and inherent uncertainty of the more for
mal process.

If the countervailing power among the parties is balanced such that the out
come of the conflict is genuinely in doubt, then negotiations among the parties 
may be the appropriate way to reconcile the competing interests. Before nego
tiations can be successful, however, the dominant parties themselves would 
have to recognize that it is in their respective interests to deal with each other 
as equals in attempting to reach a mutually satisfactory decision.255 The domi
nant parties would have to believe that negotiation would enable them to 
avoid the time, expense, cost, and uncertainty of another process. The party 
might, for example, refuse to negotiate in good faith and instead seek judicial 
or congressional action. In sum, the parties themselves must believe that it is 
in their interests to negotiate the policy with the other parties, and that other 
means of exercising power are frustrated by countervailing power of one or 
more interested parties.256

2. Limited Number of Parties

Negotiations will clearly not work among an auditorium full of people. The 
give and take of issues and positions can only occur with a limited number of 
participants, probably fewer than fifteen.257 Thus, negotiation would be inap
propriate for a regulation that would affect many interests in such diverse ways 
that representation by a few individuals or teams of individuals would be im
possible.258 For example, an environmental regulation may apply generally to 
all industry, and yet affect each industrial sector differently enough so that 
even several individuals could not represent the interests of all of the sectors. 
In that case, negotiation would not work.
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3. Mature Issues
The purpose of negotiation is to reach a decision that accommodates the 

interests of the parties affected. The issues to be resolved, therefore, must be 
“ripe” for decision. For example, if the parties are still jockeying for position 
by filing lawsuits or threatening to do so,259 building a media campaign, lining 
up political support, or exercising other methods of generating and demon
strating power, the issues have not yet crystallized sufficiently to permit resolu
tion. Although such behavior is a legitimate prelude to negotiation, it may 
preclude a necessary party from participating at that time.260 Similarly, a party 
may still be organizing or posturing to demonstrate to other parties that it has 
sufficient power to impose a sanction. Alternatively, the issue itself may not be 
ready for decision because the interests involved in its resolution cannot yet be 
identified or information on the issue is insufficient. The subject matter of the 
negotiation, therefore, needs to be a concrete issue.

259. See D. Smith. A Case Study of Environmental Mediation: The Brayton Point Coal Conversion, 
in L. Susskind, L. Bacow & M. Wheeler, supra note 226 (unpublished report prepared for Environmen
tal Negotiation Project, Laboratory of Architecture and Planning. Massachusetts Institute of Technol
ogy. under grant from EPA), in which the New England Power Company filed suit against the Federal 
Energy Administration (FEA) when it issued a notice of its intent to prohibit the burning of oil. Even 
though negotiations subsequently began, the Department of Energy, the successor to FEA, continued 
formal proceedings to provide an incentive to continue the negotiation process. Id.

260. Cormick Interview, supra note 167 (parties in process of building power not ready to join 
negotiations).

261. Exec. Order No. 12,291. § 5, 3 C.F.R. 127 ( 1981) (agencies shall publish regulatory agenda twice 
a year). A regulatory agenda consists of a listing of “proposed regulations that the agency has issued or 
expects to issue, and currently effective rules that are under agency review.” Id.

262. Although this may appear to concede that the agency has the unilateral power that is antitheti
cal to negotiation, in fact the agency may be unable to control the decision because the parties would 
have a significant role in developing the record and seeking an appeal. If the parlies themselves, in
cluding the agency, do not reach a negotiated decision within the allotted time frame, however, they 
will lose the ability to share in its formulation directly. In addition, its outcome will be cast in doubt 
precisely because no one will be certain how the clash of interests will be reconciled by the third party 
decisionmaker.

263. Cormick. supra note 247. at 28.

4. Inevitability of Decision

The parties will not expend the resources required for negotiation unless 
they are convinced that they will benefit from negotiation. Parties frequently 
may benefit by delaying a decision, and it seems to be human nature to pro
crastinate until action is required. Thus, negotiations are likely to work best if 
a decision is inevitable, or even better, imminent. If the decision is inevitable 
or imminent, and the parties in interest fail to reach an agreement by negotia
tion, someone else will make the decision. In the regulatory context, this situa
tion may occur if a statute, a court order, or an overriding political pressure 
requires agency action within a particular time. This situation also could oc
cur if the agency has committed itself to a schedule in the regulatory 
agenda,261 or has announced a schedule for action on an ad hoc basis. In such 
cases, if the parties fail to reach agreement, the agency itself, or in some situa
tions, a court or Congress, makes the decision.262 The most favorable climate 
for negotiation occurs when all the parties believe that there is some urgency 
for reaching a decision.263 The inevitability of a decision creates that urgency 
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to a degree. The parties then feel pressure to reach a decision themselves 
before someone else makes the decision and deprives them of control.

Despite the attraction of delay, in some instances a prompt decision may 
serve the parties’ interests. For example, a company may wish to manufacture 
a new product or build a new plant and an agency plans to issue regulations 
that will control aspects of the decision. The company may be afraid to pro
ceed because it fears that it may incur the substantial cost of modifying the 
product or plant in response to the new regulation. The company then would 
prefer a prompt decision by the agency. An opposing interest also may prefer 
a prompt decision if the regulation appears to effectuate that party’s interest. 
In such a case, delay is not in the interest of either side.

Even if delay is in a particular party’s interest, such as when the regulation 
will necessitate expensive retrofitting or large capital expense, the issue still 
may be suitable for negotiation if the implementation date is among the issues 
negotiated. Assuming that some decision is inevitable, if the implementation 
date is included in the issues negotiated, the reluctant party may prefer the 
certainty of outcome. The party thus may be willing to negotiate if it stands to 
gain time to implement the regulation.

5. Opportunity for Gain

Because a party would participate in negotiation only if it viewed itself as 
being better off for having done so, negotiation is not likely to be successful in 
“zero sum games,” situations in which one party wins only to the extent that 
another loses.264 Thus, unless the dispute can be transformed into a “win/win” 
situation in which both parties are better off for having negotiated,265 negotia
tion may not succeed.

264. See R. Luce & H. Raiffa, supra note 240 (an introduction to game theory).
265. Clark & Cummings, supra note 248, at 11. Clark and Cummings distinguish “collaboration,” 

which is the “win/win” situation, from negotiation, which they describe as lying between collaborative 
and "win/lose.” In the “win/win” situation all parties have a common goal and in the “win/lose” 
situations parties must trade interests and make compromises to achieve what they desire. Id.

266. See Sviridoff, supra note 160 (discussing Snoqualmie Dam negotiations); Susskind, supra note 
83, at 3 n.6.

267. D. Gilmore, Environmental Negotiations: A Case Study Between the EPA and the Brown 
Company over Brown’s Berlin. New Hampshire Pulp and Paper Mill, in L. Susskind. L. Bacow & M. 
Wheeler, supra note 226 (unpublished report prepared for Environmental Negotiation Project, Labora
tory of Architecture and Planning, Massachusetts Institute of Technology, under grant from EPA).

For example, in the negotiations involving the Snoqualmie Dam, the origi
nal dispute was a zero sum situation. Environmentalists wanted to stop the 
construction of the dam and the farmers wanted to proceed.266 Through nego
tiation the parties agreed on a common goal and turned the dispute into a 
“win/win” situation, in which the farmers got their dam and the environmen
talists preserved the valley. Similarly, in a dispute between the Environmental 
Protection Agency (EPA) and a paper mill, the EPA’s initial position required 
the factory to incur great expenses for retrofitting existing boilers to reduce air 
pollution.267 The parties negotiated a solution that required the factory to con
struct a new boiler. The solution satisfied EPA’s concerns and also reduced the 
operating costs of the factory. The zero sum dispute thus was converted into a
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“win/win” situation.268

268. Id. Although Clark and Cummings may be theoretically correct to distinguish the “win/win” 
situation from negotiations, supra note 265, even if both parties end up better off—the “win/win” 
situation—a great deal of negotiation would still be conducted because neither party would achieve all 
of its goals. Thus, mutual sacrifice through negotiations usually occurs and true collaboration is rare.

269. We were not so naive as to believe that all differences would or could be resolved in a non- 
adversarial forum. On some issues the values of the protagonists are too far apart to make 
agreement possible, even when they agree on the facts. In these cases we state our disagree
ment and our understanding of the reasons for it.

NCPP Summary, supra note 206, at xvii. The four areas of disagreement in the Air Pollution Task 
Force were the application of the best available control technology, the prevention of significant deteri
oration of air quality, the siting of plants in nonattainment areas, and the interrelationship of air and 
water pollution and land use. NCPP Volume 1, supra note 213, at 131-47.

270. Homestake Mining Company and Coalition of Colorado Environmentalists, Joint Press Release 
(Apr. 15, 1981); Danielson Interview, supra note 162; Watson Interview, supra note 165.

271 See supra note 164 (mediation agreement between Homestake Mining Company and eight con
servation organizations).

To assess whether a dispute can produce a “win/win” outcome one must 
look to the future rather than to the current situation. For example, imagine a 
giant city-wide bubble within which EPA would regulate the total emission of 
a particular gas from all sources. The various polluters inside the bubble 
would perceive the setting of limits on their respective discharges as a “zero 
sum” game because to the extent one would win, others must lose. From this 
perspective, the polluters might view negotiation as inappropriate because no 
company would have an incentive to give away to another company its limited 
ability to discharge its gas. On the other hand, if the companies failed to agree 
among themselves on the allocation of the individual levels, some other forum, 
such as the EPA or a court, might impose limits on the respective companies. 
In such a situation, the parties may believe that it is in their interests to agree 
among themselves. They could reach a more satisfactory result because they 
would have some control over the decision. Such control would be particu
larly important if the prevailing norm were viewed as irrational.

6. Fundamental Values

Competing interests cannot negotiate an agreement if the disputed issue 
concerns fundamental values. Surely, no agreement could be reached over 
which of several religions is superior. As a more practical example, the parties 
involved in the National Coal Policy Project initially decided that because 
some issues were so value laden, they would not even attempt to reach an 
agreement on them.269 In the Homestake Mine negotiation, the parties decided 
that negotiations would not extend to issues relating to the company’s uranium 
mill and its disposal sites, which were the subject of hearings before state agen
cies.270 Rather than focusing on these value-laden issues, in both instances, 
negotiations centered on the particular, mature issues of a less global nature.271

In the regulatory context, the more the parties agree on fundamental princi
ples that shape the decision, the more likely it is that negotiations will be suc
cessful. If the fundamental issues cannot be resolved because the regulatory 
statute is vague, the situation may closely resemble a debate over the superior
ity of various religions and the parties may be unable to reach an agreement. If 
the issue is too basic for compromise among the parties, an alternative forum is 
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required to resolve the matter.272 For example, it seems unlikely that OSHA, 
the unions, and industry initially could agree through negotiation on the extent 
to which OSHA must, or may, consider costs in setting occupational health 
standards.273 Once the conflict in fundamental value questions is resolved, 
however, the parties may use the resolution as a basis for negotiating agree
ments on individual regulations.

272. Harrison Loesch, a participant in the Coal Policy Project testified: “Where ... the problems 
are those of attitude and philosophy not subject to scientific quantification, I have come to the belief 
that the only solution is through the courts.” Regulatory Negotiations Hearings, supra note 221, at 8 
(testimony of Harrison Loesch, Vice President, Government Relations, Peabody Coal Company).

273. See American Textile Mfrs. Inst., Inc. v. Donovan, 452 U.S. 490, 506-07 (1981) (industry argues 
that in developing cotton dust standard, OSHA must consider whether reduction in material health 
impairment risks are significant relative to cost; government argues that cotton dust standard must 
reduce “to the extent such protection is technologically and economically feasible”); Industrial Union 
Dep’t v. American Petroleum Inst., 448 U.S. 607, 639 (1980) (industry argues definition of health and 
safety standard, “reasonably necessary and appropriate,” requires benzene standards to reflect quantifi
cation of costs and benefits; government argues definition does not modify requirement that standards 
reduce risk to lowest level feasible).

274. Professor Stewart uses the location of a major energy facility in a scenic wilderness as an exam
ple of a single issue regulation. There is not likely to be any middle ground for compromise between 
industrial proponents and environmental opponents. Stewart, supra note 112, at 1345 n.266. Another 
commentator suggests that the decision whether to include air bags in cars is not amenable to negotia
tion. Note, supra note 96, at 1880. If the sole issue were whether to require air bags, that observation 
might be valid. There are. however, a range of negotiable issues, including the use of air bags, the use 
of passive restraints, the requirement that air bags be made available as an option, and their inclusion 
in certain sized cars but not others. Thus, because a range of choices is available on each of these issues, 
negotiations would be an appropriate forum for their resolution.

7. Permitting Trade Offs

The prime benefit of negotiations is that the parties affected by a decision 
can identify the issues involved, scale their respective importance, trade posi
tions, and work out novel approaches in an effort to maximize their overall 
interests. Parties may yield on issues that have lower priority to improve their 
position on issues that have higher priority. This scenario, of course, assumes 
that there are multiple issues to trade. Negotiations are likely to be difficult 
when there is only one issue with a binary solution involved in the decision. In 
such a situation, because there will be a clear winner and a clear loser, there 
would be virtually nothing to negotiate. Thus, a regulation raising only a single 
issue, or even a very few issues, is an inappropriate candidate for negotia
tion.274 Very few regulations, however, involve a single or only a few issues. 
Most regulations raise a great number of issues suitable for discussion. For 
example, a regulation may encompass issues such as the extent of the problem, 
the stringency of the response, the manner of compliance, the components of 
the regulation, and the date of implementation.

8. Research Not Determinative of Outcome

Information is clearly a form of power. If one party controls information 
that bears directly on a regulation, its power to control the outcome is greatly 
enhanced. A corollary of this power is that negotiation may be inappropriate 
for regulations requiring basic research because a party may not wish to com
mit itself in advance to accepting the results of such research. The parties may 
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agree during negotiation on what research is needed and the protocol for the 
research.275 If certain research results dictate a particular regulatory result, 
however, the parties may not wish to participate in a joint research endeavor 
unless they have a relatively good idea of the results the research will generate. 
It may be in the parties’ best interests to disown or attack the research. Thus, 
successful negotiation is unlikely when fundamental research is necessary, the 
outcome is in substantial doubt, and the outcome would dictate the regulatory 
result.

275. For an example of a negotiated agreement on research and its potential, see infra notes 499-500 
and accompanying text (describing Mediation Agreement between Homestake Mining Company and 
conservationists, including agreement to undertake negotiation research).

276. See Cormick Interview, supra note 167 (resolution of dispute over survival of eel grass to de
pend on outcome of mutually agreed on research).

277. See infra note 547 and accompanying text (discussing hesitancy of parties to air differences fully 
when agreement overturned).

278. See supra notes 251-56 and accompanying text (discussing situations in which power unbal
anced and dominant party unwilling to negotiate because it expects to vindicate its position in another 
forum).

Nevertheless, negotiations may be appropriate when research would open 
up a range of regulatory alternatives or when the research results would not 
resolve certain issues involved in the negotiation. For example, research deter
mining the adverse health effects of exposure to a chemical would not deter
mine the manner and stringency of regulations governing exposure to the 
chemical. Moreover, negotiations may be appropriate even when fundamental 
research is necessary and the research findings cannot be predicted, but will 
dictate the resolution of the question. For example, in a dispute over the ef
fects of dredging on neighboring wetlands, both parties agreed to accept the 
results of the forthcoming research because one party knew it could not win if 
research revealed an adverse effect and the other party knew it would with
draw its objection if no adverse effects were demonstrated.276

9. Agreement Implementation
The parties may be unwilling to invest resources necessary to reach an 

agreement if implementation of that agreement is unlikely.277 Thus, in the reg
ulatory context, negotiations probably would not produce satisfactory results if 
the negotiators believed that the agency would not use the results of the agree
ment. Nevertheless, agency action would be irrelevant if the parties themselves 
could implement the agreement. Additionally, negotiations must be structured 
to protect the resulting agreement from collateral attack by people who were 
not parties to the negotiations. Moreover, few would be willing to negotiate if 
the ultimate agreement would be disregarded by an organization essential for 
its implementation.

10. Review of Negotiation Principles
The following negotiation principles are indicators of the situations in which 

negotiation is likely to be an appropriate tool for developing a regulation. 
Regulatory negotiation is more likely to be successful when no single party can 
dictate the results without incurring an unacceptable sanction from the other 
parties.278 Only a limited number of parties directly interested in the outcome 
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of the regulation should participate in negotiations,279 and the issues involved 
in the negotiation should be relatively well-developed and ripe for decision.280 
Moreover, it must be clear to everyone that some form of regulation will be 
issued in the reasonably near future.281 The parties must believe that they can 
each win through negotiation.282 Issues should not involve fundamental value 
choices; rather, the parties should be guided by existing criteria reasonably 
acceptable to the parties.283 Finally, the parties must have a reasonable expec
tation that the agency will use the fruits of their labor as the basis of public 
policy; otherwise, they may view the negotiations as a waste of time.284

279. See supra notes 257-58 and accompanying text (discussing inappropriateness of negotiation if it 
requires more than 15 parties).

280. See supra notes 259-60 and accompanying text (discussing prematurity of negotiation if parties 
still jockeying for position).

281. See supra notes 261-63 and accompanying text (describing difficulty in negotiations if two or 
more parties benefit from procrastination).

282. See supra notes 264-68 (discussing hesitancy of parties to engage in negotiations unless parties 
have opportunity for gain).

283. See supra notes 269-73 and accompanying text (discussing probability of unsuccessful negotia
tion when parties’ fundamental values differ).

284. See supra text accompanying note 277 (discussing improbability of parties’ participation if 
agreement not implemented).

285. See Susskind & Weinstein, supra note 92, at 356 (experience inadequate to develop set of crite
ria for environmental negotiations).

286. Murray Weidenbaum, formerly Chairman of the Council of Economic Advisers, reportedly 
quipped: “What scares me is that when Big Business, Big Government, and Big Labor get together, 
they lean on the little consumer.” Slow Rebound from Recession, Time, Sept. 29, 1980, at 56. 58. This 
statement is more an indication that not all the appropriate interests were represented in reaching an 
agreement than an indication that the process of reaching consensus is an inappropriate way of making 
policy decisions. If negotiation is to work, care must be taken to ensure that the interests significantly 
affected are represented, lest the process degenerate into a sham.

287. P. Harter, supra note 178, at 131 n.175 (discussing classifications of interests for Voluntary 
Product Standards of National Bureau of Standards).

288. Id.
289. The Administrative Conference of the United States has recognized the difficulty in ascertain

ing representatives of affected interests: “The Conference is aware that the concept of representing 

We do not yet have enough empirical experience to predict with certainty 
whether the negotiations will be successful.285 The suggested criteria have been 
met in most of the successful negotiations involving public policy questions, 
such as the settlement of lawsuits challenging rules and the environmental ne
gotiations discussed above. Thus, these criteria represent a reasonable first cut.

B. THE APPROPRIATE PARTICIPANTS

If regulatory negotiation is to be successful, the parties must participate di
rectly in the give and take. The threshold determination, therefore, is to iden
tify the parties entitled to participate. Certainly, any interest that would be 
substantially or materially affected by the regulation should be represented.286

In the analogous situation of writing voluntary standards, some organiza
tions define categories of interests that are entitled to participate in the devel
opment of the standard. For example, they require that consumers, users, and 
producers be represented on the committee drafting the standard.287 Some 
have argued that this approach is insensitive to the particular standards under 
consideration288 and that it is illusory even to attempt to identify all interests 
that might be affected.289 As Robert Dixon observes, what is essential is to 
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include sufficiently diverse interests to ensure that the critical issues are 
raised290 and to provide all interests with an opportunity to make their views 
known.

identified ‘interests’ in private standards developing organizations is a complex one, involving consider
ations such as what may be identifiable as an interest, its relevancy, its internal homogeneity, its capac
ity to be represented by knowledgeable spokesmen, and its political strength.” Federal Agency 
Interaction with Private Standard-Setting Organizations in Health and Safety Regulation, 1 C.F.R. 
§ 305.78-4 (1981) Professor Boyer gives the example of ascertaining representatives of affected interests 
in the development of regulations limiting water pollution in a particular stream. Boyer, supra note 30, 
at 118. Interests that might be affected include the profit interest of management and stockholders; 
health, employment, and taxation interests of the local population; recreational, scenic, and ecological 
interests of those who live in the watershed to the region and of the country as a whole; the interest of 
consumers in lower prices; the interest of consumers in replacing the goods and services produced in the 
area; and the general interest of the American people in increasing gross national product, fostering 
competition, and maintaining balance of payments. Id. Although each of these groups has some inter
est in the outcome, clearly some groups are affected more immediately than others. It should not be 
difficult for each group to rank its interests according to its stake in the outcome for purposes of deter
mining whether it would be appropriate for that interest to be included in the negotiations.

290. Dixon, Standards Developed in the Private Sector: Thoughts on Interest Represen
tation and Procedural Fairness 53 (National Fire Protection Ass’n 1978).

291. An example of a sufficient nexus would be the interest of the Antitrust Division of the Depart
ment of Justice in negotiations for a proposed regulation with potentially anti-competitive effects.

292. An interest may be remotely affected but still be represented to a very real degree by a party 
who is more centrally affected and who is a participant in the discussions. That party could be charged 
with keeping the fringe elements closest to it informed of developments and carrying their concerns to 
the deliberations.

293. See infra text accompanying notes 556-61 (describing judicial review of challenges to negotiated 
rules).

294. See infra text accompanying note 371 (discussing use of preliminary inquiry to discover inter
ested parties).

295. See infra notes 434-37 and accompanying text (describing potential method of determining 
whether a particular interest should be included in negotiations); notes 556-61 and accompanying text 
(detailing judicial standard for determining standing in challenges to rules).

The determination of which interests have a sufficient nexus with the regula
tion to merit participation must be made on an ad hoc basis, rather than by 
development of an abstract categorization of interests.291 Careful judgment 
must be exercised to determine which interests are so central that the regula
tion could not be developed without their participation and which interests are 
so remotely affected that their participation should be limited to written com
ments or other limited methods.292 Agencies and courts regularly make similar 
judgments.293 The principles developed in those contexts can be adapted and 
applied to the negotiation of rules. In addition, the principles that have 
evolved in the voluntary standards area can be used. The more immediate 
method of determining interested parties would be to have the parties them
selves make the decisions294 and to reserve the principles for resolution of 
controversies.295

1. Change in Interests

The issues involved in a negotiation may either expand or contract as work 
progresses and may vary depending on the stage of development. Thus, the 
interests represented may change over the life of the negotiations. When an 
issue is resolved, an interest may be dropped from negotiations or when a new 
issue arises, new interests may desire to participate. Moreover, the individuals 
who actually participate may vary depending on the issues. For example, fac
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tual matters may require technical officials, whereas policy questions may re
quire executive personnel.

2. Who the Representatives Should Be

Identifying the appropriate interests to be represented in the negotiation is 
only the first step in getting to the negotiating table. The next step is finding 
the individuals who actually will represent the respective interests. Although 
the interested party usually will select the representative, some discussion 
about who those representatives are likely to be is merited. Trade associations 
often represent industry, although the actual individual representative may be 
a corporate official from an association member. At first glance it may seem 
unlikely that companies would agree to have a trade association or other indi
viduals represent the numerous members of the industry. Today, however, 
most companies participate in rulemaking proceedings through trade associa
tions rather than individual corporate representation.296 In some instances, of 
course, an industry or other interest group may not have a common, unified 
interest. In such a case more than one representative would be appropriate.

296. Il appears to be customary for the association members to negotiate among themselves to de
velop a position on a proposed regulation. The trade association then represents that position in the 
ensuing rulemaking proceedings. The same role is envisioned here.

297 For example, virtually any rule issued by the Consumer Product Safety Commission and many 
issued by the Department of Agriculture or the Food and Drug Administration concerning the labeling 
of foods affect consumer interests.

298. See The Politics of Regulation 367-70 (J. Wilson ed. 1980) (describing political participa
tion based on dispersion of costs and benefits).

299. Dean Morgan proposed that Commission staff should act as a surrogate for interests of parlies 
not part of the formal proceeding. Morgan, supra note 24, at 73.

300. Regulatory Negotiation Hearings, supra note 221, at 26 (statement of Francis X. Murray).

The regulation in question also may affect broad, general interests, such as 
consumers.297 Thus, the group affected may be too diverse or each individual 
may be affected so slightly that no individual has any incentive to incur the 
cost and trouble of representing the class.298 In such a case a division of the 
agency issuing the regulation may act as a surrogate for that interest.299 More 
frequently, however, there are active, organized groups that endorse the vari
ous values and could represent groups with similar values in the negotiations.

To be an effective representative, the individual must have sufficient stature 
with the constituency he represents to adapt to changing situations in the nego
tiations and to bargain accordingly while retaining the confidence of his con
stituency.300 The representative therefore must be a leader who cannot afford 
to be wrong too often, even though he lacks the authority to bind the constitu
ency. Thus, a vice president of a represented company would be an appropri
ate person to head the negotiating delegation. Although a vice president is in a 
position to know the policies of the company and to predict its reactions, he 
cannot bind the company to a major agreement because only the president or 
board of directors have that authority. Further, the vice president cannot af
ford to be wrong too often in making major agreements because he might lose 
his prominent position. He is also in direct communication with the various 
parts of his constituency and can draw on them as required during the negotia
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tion process.301 Similarly, in less hierarchical groups, such as environmental 
organizations or trade associations, a person of senior leadership status would 
fulfill the same functions as the corporate vice president.302

301. To a large extent, each interest would be represented by a team rather than by a single individ
ual. Whereas one or a few individuals would be designated to participate in face to face negotiations, 
others would provide technical support. Indeed, different negotiators might participate when different 
issues are negotiated. For example, in the National Coal Policy Project, different individuals repre
sented the respective constituencies in the various task forces. NCPP Summary, supra note 206. at 4. 
55. The National Coal Policy Project emphasizes, however, that each person participated as an individ
ual and not as a representative of any organization. Id.

302. See Cormick, supra note 247, at 28 (describing need for parties with sufficient power to commit 
themselves as prerequisite for participation in negotiation). John Dunlop has eloquently stated that 
any negotiated agreement actually involves one more agreement than the number of parlies repre
sented: the final agreement plus an agreement internal to each coalition. Each coalition, allied for 
purposes of the negotiations, will have differing priorities and reactions to the proposals of the other 
parties. Initial positions are usually assembled into a package that reflects the multiple goals of the 
constituency, but before a final agreement among the parties can be reached the internal differences 
must be reconciled and a consensus reached. J. Dunlop, The Negotiations Alternative to Markets and 
Regulation 10-13 (Aug 29, 1979) (unpublished manuscript). Bridging the diverse interests and commu
nicating the evolution of discussions clearly calls for someone in a leadership position.

303. See supra notes 118-26 and accompanying text (describing problems with adversarial process 
that result from use of intermediaries). One of the primary reasons negotiations for the location of a 
power plant next to an Indian reservation were unsuccessful was that the intermediaries involved were 
unable to deviate from the rigid instructions provided by their constituents. Hence, they could not 
identify and rank true interests, as required by the give and take of negotiations. When the principals 
themselves became involved, however, the parties reached a mutually acceptable agreement. Another 
significant factor, however, was the rigid format imposed on the negotiators by the agency in the first 
instance, and the hospitable forum available in the second. T. Sullivan, supra note 229, al 51-61 (ana
lyzing federally mandated negotiation versus local resolution of problem).

304. Murray Interview, supra note 206.

A benefit of the negotiation process is the ability to identify the data re
quired for an intelligent decision and to progress from that data to identifica
tion and resolution of the major issues. This sequence requires that the parties 
weigh the value of the issues to permit trade offs in reaching a mutually accept
able agreement. To be effective, the representative must be able to make deci
sions in the changing circumstances of the negotiations subject to subsequent 
ratification by the representative’s constituents. Thus, the representatives 
should be principals of their organizations with decisionmaking authority 
rather than intermediaries.303 For example, in assembling the participants in 
the National Coal Policy Project, some corporate officers that deal with the 
government thought that they should represent their companies because the 
negotiations concerned public policy. Other participants observed that sub
stantive trade offs were necessary for the group to be successful. Because the 
corporate representatives dealing with government lacked that substantive ex
pertise, other people in the company with line authority would be more appro
priate representatives.304

3. Financing the Enterprise

Because the political legitimacy of a negotiated rule rests largely on the con
currence of the significant affected interests, actual participation by those inter
ests is essential. Some interests, however, may have difficulty participating 
because of a general lack of funds. Others may have difficulty financing par
ticipation because they are involved in many activities and, therefore, their 
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resources are spread thin. Such groups currently may participate in the 
rulemaking process by filing comments, but may not engage in extensive re
search or prolonged dialogue during the rulemaking process.305 Their power 
may rest in their political clout, in the fact that they are a significant constitu
ency of the agency, or in the threat of an appeal challenging a rule. Such a 
group may view regulatory negotiation as a less favorable alternative than no
tice and comment rulemaking simply because it would require the presence of 
its representative at the negotiating table over a period of time. To such inter
ests, expenses of negotiation may be greater than those of the current rulemak
ing proceeding. Therefore, it may be essential to defray some expenses of such 
an organization if it is to participate.306

305. See Boyer, Funding Public Participation in Agency Proceedings: The Federal Trade Commission 
Experience, 70 Geo. L.J. 51, 138-39 (1981) (discussing range of contributions of public interest groups 
participating in FTC rulemakings).

306. Professor Stewart has argued that to provide an incentive to participate in good faith in a nego- 
tiation/consensus process, advocacy groups should be compensated “for the relaxation of procedural 
formalities and to equip them to participate effectively in informal processes.” Stewart, supra note 112, 
at 1347.

307. See generally Public Participation, supra note 25, at 91-128 (overview of agency policies 
regarding financial assistance for participation in regulatory proceeding); Boyer, supra note 305 (evalu
ating criticisms that FTC funding of public participation expensive, one-sided).

308. See Pacific Legal Found, v. Goyan, 664 F.2d 1221, 1227 (4th Cir. 1981) (holding that agency 
does not have inherent authority to fund public participation in a proceeding; funded participation 
must be expressly authorized). A proposed version of § 553(d)(5) of the APA, as passed by the Senate, 
provides: “Nothing in this section authorizes the use of appropriated funds availaible to any agency to 
pay the attorney’s fees or other expenses of persons participating or intervening in agency proceedings.” 
S. 1080, 97th Cong., 1st Sess., § 3, 128 Cong. Rec. S2,713-14 (daily ed. Mar. 24, 1982).

309. Cormick Interview, supra note 167. This estimate is corroborated by the relatively low out-of- 
pocket expenses for the National Coal Policy Project. See Regulatory Negotiation Hearings, supra note 
221, at 2 (Statement of Senator Gaylord Nelson) (cost of negotiations minimal; Coal Project cost only 
$400,000 over two years).

310. One of the main complaints about providing public funds to participate in rulemaking proceed
ings is that individuals or groups claim to advocate an interest and thus receive funding, although there 
are few indicia that they speak for a constituency or that their reasons for participating go beyond 
obtaining a means of self support. The ACUS has addressed these concerns and has recommended that 
the funding authority consider “whether the applicant receives contributions from members or constitu-

Funding participation in the rulemaking process recently has been much 
debated307 and is a volatile political issue.308 Several points are uniquely appli
cable to the regulatory negotiation process, however. First, if the regulatory 
negotiation process is successful, it will significantly reduce the agency’s ex
pense in developing a rule because the need for elaborate factual research and 
the defensive work that goes into issuing a final regulation would be reduced. 
Negotiations also should reduce expensive judicial challenges to rules. If an 
organization’s participation is essential to the negotiation, defraying its out of 
pocket expenses could be viewed as an investment resulting in a net savings of 
government resources. Indeed, one experienced mediator estimates that a rela
tively complex rule could be negotiated for a fraction of the current cost to 
some parties.309 Second, because some organizations view their power as stem
ming from their underdog position, such organizations would be unwilling to 
accept full funding despite their financial need. Such a group might feel that 
its independence would be compromised if it received government funds be
cause the payments could be perceived as a source of revenue for the 
organization.310
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The Environmental Caucus of the National Coal Policy Project was 
financed in part by grants from foundations. A rigorous accounting was made 
to ensure that no corporate funds were used for funding the caucus because it 
could be argued that such funding would compromise the independence of the 
environmental groups.311 During the initial public meeting, the very first ques
tion posed was whether the environmental groups had been paid by corpora
tions and if so, whether they had sold out.312 The accounting unequivocally 
put that question to rest and it did not arise again.313 In another environmental 
negotiation, although a company offered to fund certain research, the environ
mentalists declined the offer and agreed on joint funding so that their indepen
dence would not be viewed as compromised.314 The lesson is that whenever 
funding is provided, it could appear that the recipient’s independence has been 
compromised or that the funded individual is not truly a representative of a 
broad-based interest. Thus, if the funding is provided, it should be adminis
tered by someone independent of the regulatory authority that will issue the 
ultimate regulation, or it should reimburse only expenses.

ents, whether the applicant has a record of advocating similar positions with apparent member or con
stituent approval and whether the applicant advises its members or constituents of the position it is 
taking or has taken in the proceeding.” Administration Conference of United Stales Recommendation 
79-5, § (l)(g), 1 C.F.R. § 305.79-5(1 )(g) (1981).

311. Murray Interview, supra note 206.
312. Id.
313. Id.
314. Cormick Interview, supra note 167.
315. See infra notes 425-32 and accompanying text (describing possible benefits of mediator in regu

latory negotiation).
316. The “interest” the agency represents is necessarily a little nebulous because, unlike the other 

parties, the agency would not attempt to maximize its goals (except, perhaps, in ensuring ease of admin
istration). Rather, the agency would seek to further its perception of the "public interest,” as defined by 
its organic statute, its existing policies, and the milieu in which it operates. Thus, the agency represent
atives would attempt to develop a reasonable regulatory response to the problem, based on criteria 
similar to those that would be used if the agency itself were developing the regulation. In traditional 
rulemaking, the agency must anticipate the reactions of its constituencies and take appropriate action. 
In the negotiation context, however, because the interests of the agency’s constituencies would be 
presented directly, the agency would be free to concentrate more directly on its own position. Under 
traditional rulemaking and negotiation the agency would develop its position by acting like the umpire 
assessing competing claims of the parties concerning the facts and policies involved in the regulation. 
See supra notes 73-75, 87-88 and accompanying text (currently agencies act as umpires in rulemaking 

A regulatory negotiation group may require a staff, a mediator,315 or person
nel to conduct research, to compile bibliographies, or to draft initial docu
ments for the group to review. The staff could consist of agency personnel, 
although a staff loyal to the agency as opposed to the negotiating group as a 
whole could present difficulties. Alternatively, the staff could be hired for the 
specific purpose of serving the group. These expenses logically should be borne 
by the agency because in the absence of a negotiations process, the agency 
would have had to use its staff to develop the regulation. Moreover, use of a 
staff for the negotiating group could be viewed as analogous to staff provided 
to an advisory committee, which agencies fund.

C. THE AGENCY AS PARTICIPANT

The agency is indisputably a party in interest and, under the analysis above, 
would be eligible for participation in negotiations.316 Thus, the question is, 



58 The Georgetown Law Journal [Vol. 71:1

should the agency participate in the negotiations?317 Although this issue has 
generated considerable discussion over the years with respect to agency partici
pation in the development of voluntary standards, no clear consensus has 
emerged.318 Agency participation can be viewed as inconsistent with the 
agency’s role as the sovereign decisionmaker because participation may cloud 
its ability to determine independently what is the best regulation. Despite such 
possibility, objective analysis indicates that the agency may have a real and 
significant incentive to participate fully.

process). An agency’s general orientation, function, motivation, and ultimate rule would be the same in 
both traditional rulemaking and negotiation. In sum, negotiating is an alternative means to the end of 
issuing a regulation, not a fundamental alteration of the concept of the agency.

317. For example, two models of agency involvement have been proposed: the “agency oversight 
model” and the “agency participation model.” Note, supra note 96. at 1875.

318. Compare OMB Circular No. 119 “Federal Participation in the Development and Use of Volun
tary Standards; Invitation for Public Comment,” 47 Fed. Reg. 16,919, 16.920-21 (1982) (OMB state
ment that agency participation in development of voluntary standards intended to eliminate need for 
Government standards) with Administrative Conference of United States Recommendation 78-4(1 )(a), 
1 C.F.R § 305.78-4( 1 )(a) (1981) (ACUS recommendation that agency employees should serve on vol
untary standards committees in health and safety area without power to bind agency) and Employee 
Membership and Participation in Voluntary Standards Organizations. 16 C.F.R. § 1031.5(f) (1980) 
(CPSC Product Safety Commission criteria for participation limit Commission employee status to advi
sory nonvoting membership).

319. See supra notes 77-79 and accompanying text (describing how parties can control agency deci
sion through control over record).

320. Exec. Order No. 12,291, 46 Fed. Reg. 13,193-94 (1981). OMB has required agencies to conduct 
additional work or to reconsider draft final regulations that have been submitted to it for review. See 
The Administration: Settling In. Regulatory Eye, May, 1981, at 5 (describing regulations returned to 
agencies because of cost, policy, and analysis problems).

321. Memorandum from David A. Stockman to Heads of Executive Departments and Agencies, 
Certain Communications Pursuant to Executive Order 12,291, "Federal Regulation" (June 13, 1981) 
(copy on file at Georgetown Law Journal}.

1. Countervailing Power

In many cases, the agency, like any other organization lacks the power to 
control the outcome of the rulemaking process. Its decisions are limited by the 
record developed during the proceeding and are subject to review by the White 
House, Congress, and the courts.319 A powerful organization may be able to 
check the agency’s ability to develop a regulation that the agency believes to be 
appropriate and justified by the record. Even if the agency is able to issue a 
regulation despite a powerful interest, the process may take a very long time 
and consume great resources—both monetary and political. Because the out
come of judicial review is rarely predictable, the agency cannot be confident 
that its views, as embodied in the regulation, will prevail. Indeed, the courts 
reverse agencies with some frequency and agencies take great defensive meas
ures to prevail upon judicial review.

The traditional inability of the agency to control the outcome has been 
heightened by the advent of executive branch review. The Office of Manage
ment and Budget (OMB) reviews regulations to ensure that the benefits justify 
the costs and that a complete record exists.320 Moreover, the OMB has made it 
clear that it is receptive to the views of outside parties on regulations, provided 
that the parties submitting also have submitted their views to the issuing 
agency.321 These review mechanisms necessarily broaden the perspective of an 
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agency beyond the narrow goal of achieving a parochial interest. They also 
diminish the agency’s sovereignty and power because the agency must deal 
with outside interests. Thus, in many rulemaking proceedings, the agency’s 
unilateral power is subject to checks similar to those imposed on private inter
ests. Agency participation in negotiations is therefore appropriate.

2. Resources
Faced with developing a regulation from scratch, an agency first may have 

to amass a large scientific and technical basis for the regulation. This process 
can be both time consuming and enormously expensive. Although the agency 
may believe that the data are unnecessary for reaching a determination, it 
nonetheless may develop the data in anticipation of future attacks by parties 
seeking to participate in the ultimate decision. The agency, therefore, is com
pelled to conduct extensive scientific and technical research. If the parties par
ticipated directly, however, they might agree that some data is unnecessary and 
narrow the data base. Moreover, in face to face negotiations the parties may 
be more willing to furnish relevant data, which often is inaccessible to the 
agency, if the donor can control its use.322 Thus, the agency may be able to 
conserve its resources by negotiating directly with the affected interests.

322. See supra note 106 and accompanying text (discussing reluctance of parties to provide data 
under current adversarial process).

323. See Morgan, supra note 24, at 24-26 (discussing causes of delay in agency ratemaking).

3. Timeliness

Regulations take an enormously long time to become effective. Such delay 
may occur because regulations have a significant impact on the economy and 
also require development of factual bases.323 Much of the time involved surely 
must be attributable to the wrangling and disputes among the parties through 
their respective exercises of power in the adversarial process. Regulatory ne
gotiation with agency participation, properly conducted, could provide a fo
rum for more direct reconciliation of those disputes in a less time consuming 
fashion.

4. The Advantages of Agency Participation
Agency participation in a negotiated solution to a regulatory problem may 

prove beneficial to the agency for several reasons. It can avoid the political 
infighting, which is a form of exercise of power among the interest groups. It 
can tap the expertise and resources in the private sector. It can reduce the need 
for development of vast factual material that may not be necessary for in
formed decisions. It can facilitate reaching a final decision in a shorter period 
of time. All of these attractive benefits assume, however, that the process 
would be effective and not simply add another layer of review to the hybrid 
rulemaking proceeding. Experience indicates that the process will not be com
pletely successful unless the agency participates fully. Negotiations are less 
likely to result in a proposed regulation if the parties other than the agency 
develop a recommendation which is then tendered to the agency for its review 
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and consideration.324

324. Even if the process does not lead to a proposed regulation, it still can have important beneficial 
effects. See infra text accompanying note 594 (describing enhanced ability of parties to resolve disputes 
because of working relationship developed in negotiations).

325. Gerald Cormick lists the following as the first inquiry in deciding whether negotiation is an 
appropriate way of settling environmental disputes: “Are all parties who have a stake in the outcome or 
the ability to influence implementation involved?” Cormick, supra note 247, at 28 (emphasis added). It 
is similarly first on Susskind’s list of steps necessary for successful mediation. Susskind, supra note 83, 
at 14.

326. See infra notes 327-48 and accompanying text (discussing CPSC offeror process).

5. The Difficulties of Agency Nonparticipation

Several difficulties result when the agency fails to participate directly. First, 
the parties lack guidance concerning the results that would be acceptable to the 
agency. This problem is not merely the result of the agency’s status as a gov
ernment entity. Rather, the problem occurs whenever a major interest with 
veto power over implementation of the agreement fails to participate in the 
formulation of the agreement. One frequently cited reason for failure to estab
lish or to continue negotiations is that a particular party with the power to 
frustrate implementation refuses to participate.325 Others may not be willing to 
invest the resources necessary for reaching agreement if its implementation is 
uncertain. Even if negotiations do move forward, the parties must anticipate 
the position of the missing party and, thus, will not be in a maximum position 
to give and take within the range of acceptable alternatives.

A related problem occurs when agency participation is limited to monitoring 
the proceeding and specifying acceptable outcomes; such actions may be 
viewed as edicts or directives to reach particular results. Such a role is incon
sistent with the concept of negotiations, in which the parties together define 
issues and agree on acceptable selections. Agency nonparticipation, therefore, 
adversely affects the definition of the boundaries of the discussions, because 
the parties are either insufficiently aware of the boundaries or the boundaries 
are too rigid.

Moreover, a recommendation developed without agency participation runs 
into the “not invented here” syndrome when submitted to the agency for re
view and consideration. The agency’s staff has an incentive to find fault with 
the recommendation and to second guess the negotiators’judgments because it 
may perceive a need to prove its merit and demonstrate its expertise. It is 
simply human nature to demonstrate one’s worth when reviewing a document 
submitted for consideration; by pointing out deficiencies, real or imagined, one 
appears to make a contribution. Alternatively, the agency may not have a 
position on a negotiated agreement and may have to conduct research to de
velop one. Such repetition reduces many of the benefits of negotiated 
regulation.

Experiences in regulatory and nonregulatory negotiations demonstrate the 
reality of these difficulties. Congress has experimented by having individuals 
in the private sector develop a proposed regulation. One such program was a 
disastrous failure.326 If regulatory negotiation is to be successful, the lessons of 
that failure must be borne in mind.
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The Consumer Product Safety Act327 authorizes the Consumer Product 
Safety Commission (CPSC) to “promulgate consumer product safety stan
dards.”328 A proceeding for the development of a safety standard begins with 
the publication in the Federal Register of a notice identifying the products and 
the risk of injury addressed by the rule, together with a summary of each regu
latory alternative under consideration by the CPSC.329 The notice also in
cludes information concerning any existing standard known to the CPSC that 
is relevant to the proceeding.330 Prior to the Act’s recent revision,331 the notice 
also could include “an invitation for any person (other than the Commis
sion). . . to offer to develop the proposed Consumer Product Safety stan
dard”332 The Act directed the Commission to permit one of the offerors to 
develop a proposed standard submitted pursuant to the invitation “if it deter
mines that the offeror is technically competent, is likely to develop an appro
priate standard within the period specified in the invitation . . . and will 
comply with the regulations of the Commission.”333 Under this process, the 
Commission invited either existing organizations or ad hoc groups brought to
gether for that specific purpose to develop a proposed standard. The statute 
further authorized the CPSC to contribute to the offeror’s cost in developing a 
proposed standard.334 Interestingly, very little legislative history exists to ex
plain why Congress chose this approach.335

327. 15 U.S.C. §§ 2051-2081 (1976), amended by Pub. L. No. 97-35, 95 Stat. 703 (1981) (codified at 15 
U.S.C.A. § 2058(a) (West 1982)).

328. Id. § 2056(a)(1).
329. 15 U.S.C.A. § 2058(a) (West 1982).
330. 15 U.S.C.A. § 2058(a)(3) (West 1982).
331. Omnibus Budget Reconciliation Act, Pub. L. No. 97-35, 95 Stat. 703 (1981).
332. 15 U.S.C. § 2056(b)( 1 )(D)(ii)(I) (Supp. IV 1980), repealed by Omnibus Reconciliation Act, Pub. 

L. No. 97-35, 95 Stat. 703 (1981).
333. Id. § 2056(d)(1).
334. Id. § 2056(d)(2). At times, the CPSC also required that representatives of certain interests be 

members of the offeror group. See P. Harter, supra note 178, at 1338 n.178 (describing CPSC con
sumer representatives in voluntary standards development). Both the statute and the CPSC’s regula
tions required that the offeror provide for “notice and opportunity by interested persons (including 
representatives of consumers and consumer organizations) to participate in the development of such 
standards.” 15 U.S.C. § 2056(d)(3)(B) (1976); see 16 C.F.R. § 1105.6(a)(1) (1980) (requires offerors to 
give notice to interested persons of opportunity to participate in standard development).

335. For an analysis of the meaning and history of the offeror provision, see Scalia & Goodman, 
Procedural Aspects of the Consumer Product Safety Act, 20 U.C.L.A. L. Rev. 899, 906-16 (1973). They 
explain that the offeror process may “constitute anything from the very core of the rulemaking process 
to a set of troublesome but inconsequential preliminaries.” Id. at 908.

336. For example, the House Interstate and Foreign Commerce Committee explained: “The com
mittee has long been concerned about the length of time it takes the CPSC to develop safety standards 
under the offeror process in Section 7 of the Act. Of equal concern to the Committee has been the 
quality of the standards being produced.” HR. Rep. No. 1164, 95th Cong., 2d Sess. 5, reprinted in 1978 
U.S. Code Cono. & Ad. News 9434, 9435; see also T. Schwartz, The Consumer Product Safety Com
mission: A Flawed Product of the Consumer Decade (Nov. 1982) (report to ACUS discussing many 
problems with offeror process, including length of time required to develop regulation and lack of 
definition of role of offeror).

337. Omnibus Budget Reconciliation Act, Pub. L. No. 97-35, 95 Stat. 703 (1981) (offeror provision 
repealed).

338. See supra note 336 (describing offeror process as lengthy).

By all accounts the offeror process did not work well336 and the CPSC was 
recently directed to develop product safety standards on its own without going 
through the offeror process.337 Under the offeror process standards were noto
riously slow in developing,338 and the standards sometimes lacked adequate 
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supporting data.339 Offerors and the CPSC staff became embroiled in great 
struggles and an offeror’s recommendations frequently were revised substan
tially before being used as a basis for a proposed standard.340

The CPSC began its use of the offeror process by creating distance between 
itself and the offeror on the grounds that it did not want to intrude into the 
deliberations of the private group.341 This approach left offerors without sub
stantial guidance concerning what the agency would deem acceptable results 
or how to write a standard.342 Moreover, offerors could not tap the expertise 
and data sources of the agency.

Several offerors complained about the lack of guidance,343 and a former 
chairman of the CPSC acknowledged the absence of guidance as a major 
problem.344 As a result, the CPSC began providing directions for offerors, but 
tensions continued between the offerors and the Commission. In a joint pro
ject between industry and the agency to develop voluntary standards, the 
Commission accused an offeror of being comprised of “macho manufacturers” 
who stonewalled the agency.345 The offeror responded that the problem lay in 
“the ineptitude, bias and mismanagement casually dispensed” by the agency’s 
staff.346 Although some offerors argued that the CPSC second guessed and

339. See e.g., D.D. Bean & Sons v. Consumer Product Safety Comm'n, 574 F.2d 643. 652 (1st Cir. 
1978) (finding complete absence of evidence in record on matchhead fragmentation); Aqua Slide ‘N’ 
Dive v. Consumer Product Safety Comm'n. 569 F.2d 831. 844 (5th Cir. 1978) (holding that CPSC failed 
to produce substantial evidence to support warning sign and ladder chain requirements); H. R. Rep. 
No. 1164. 95th Cong., 2d Sess. 6. reprinted in 1978 U.S. Code Cong. & Ad. News 9434. 9436 (citing 
provisions of recommended standards lacking supporting technical rationale).

340. The House Committee stated:
The Consumer Product Safety Commission has generally given offerors great latitude to make 
independent judgments regarding the levels of safety required to address an unreasonable 
risk. The CPSC, however, has often disagreed with those judgments as incorporated in the 
offeror’s recommended standard. In reviewing a recommended standard, the CPSC has often 
rewritten the offeror’s work product, substituting its judgment on the levels of safety required 
for those of the offeror.
This modus operandi has severely undercut the effectiveness of the offeror process by reducing 
the meaningfulness of the industry and consumer participation.

H R. Rep. No. 1164, 95th Cong.. 2d Sess. 6. reprinted in 1978 U.S. Code Cong. & Ad. News 9434.
9435.

341. One participant in an early offeror proceeding described the CPSC’s attitude toward the partici
pants as “Delphic.” Letter from Peter H. Schuck to Philip J. Harter (Dec. 4. 1981) (discussing negotia
tions in rulemaking) [hereinafter Schuck letter] (copy on file at Georgetown Law Journal}.

342. The House Committee criticized the CPSC for directing offerors to address a broad range of 
hazards regardless of the data or lack thereof on the respective risks involved in such hazards. Thus, 
the CPSC required the offerors to consider unsolvable hazards; hazards for which there was little or no 
data to establish their existence; hazards over which the CPSC’s jurisdiction appears highly tenuous. 
H R Rep. No. 1164, 95th Cong., 2d Sess. 9, reprinted in 1978 U. S. Code Cong. & Ad. News 9434, 
9438.

343. See Hamilton, supra note 184, al 1410-12 (American Society for Testing and Materials and 
Consumers Union so complained).

344. Consumer Product Safety Commission—Oversight: Hearings on the Degree to which the Consumer 
Product Safety Commission is Fulfilling Its Mandate to Protect Consumers from Unreasonable Risks of 
Death, Injury or Serious or Frequent Illness Associated with the Use or Exposure to Consumer Products 
Before the Subcomm, on Oversight and Investigation, and Subcomm, on Consumer Product and Finance 
of the House Comm, on Interstate and Foreign Commerce, 95 th Cong., 1st Sess. 359 (1977) (testimony of 
John Byington, Chairman of CPSC).

345. What Can Sway CPSC Is Shown in King's Views, Product Safety Letter, at 3 (Jan. 26. 
1981).

346. Chain Saw Makers Blast CPSC, Product Safety Letter, al 4 (Feb. 9, 1981). 



1982] Negotiating Regulations 63

nitpicked the result, on several occasions the CPSC seemed to believe that the 
proposals resulting from the offeror process were inadequate because they 
were generally too stringent or imposed requirements based on inadequate 
data.347

347. Cf. supra note 340 (discussing problems with offeror process from congressional perspective).
348. The House Interstate and Foreign Commerce Committee staled:

Unfortunately, the CPSC’s efforts to assure that the proposed safety standard would be ade
quate have often been made without the advice or expertise of interested consumer or industry 
groups. The result has been poor quality standards, inadequately technical rationales to sup
port the standard when challenged in court, and inefficient utilization of all parties’ resources.

H.R. Rep. No. 1164, 95th Cong., 2d Sess. 6-7, reprinted in 1978 U.S. Code, Cong. & Ad. News 9434.
9436.

349. The agency may appear to have ultimate decisionmaking authority because, if negotiations 
break down, the agency will develop the rule. Despite this possibility, this situation is not unlike many 
negotiations in which one party can take action subject to sanctions imposed by others. In the rulemak
ing context, the agency may write the rule, but private parties continue to participate in shaping the 
record and exerting the normal political pressures. Thus, the unilateral act of writing the rule remains 
subject to a form of countervailing power. This observation, however, does not remove the concern 

These failures stem in part from the lack of direct participation by a respon
sible agency official in the development of the proposed standard. Because the 
CPSC did not participate, the offerors had to guess the agency’s positions and 
were unable to engage in the give and take of a negotiation process. Because 
the offerors lacked guidance and data, they tended to develop far more elabo
rate and complicated standards than they would have if the agency had been 
present. The agency then had to develop a position based on new information. 
This duplicative process obviously took time and resources. Finally, and per
haps most important, some have alleged that the offerors were far too respon
sive to some of the interests, to the exclusion of others.348 The lesson seems to 
be that all interests significantly affected should be at the table, including the 
agency.

6. The Disadvantages of Agency Participation

Agency participation in regulatory negotiation raises problems of its own, 
some practical and some doctrinal. Many of these concerns, however, can be 
met. On the practical side, the fact that the agency will make the decision if 
negotiations break down can cause the parties to view the agency representa
tive as a “special” interest and to accord it an unusual status. Some parties 
may continue to posture, to advocate extreme positions, to denounce the oppo
sition as unworthy, and generally to preserve their positions for an ensuing 
adversarial contest.

A second concern arising from agency participation is that if negotiations 
break down and an agency decision follows, the agency may misuse the con
cessions and compromises made during the negotiations, as well as the data 
submitted during the process. A party may fear that once it deviates from its 
initial, adversarial position, recouping its position with the agency would be 
impossible if discussions break down. Thus, agency participation may cause 
the parties to maintain an inflexible approach, and the benefits of the negotia
tion process might be lost. These problems are not unlike those that arise in 
any negotiation,349 however, and procedural devices can, in large measure, 
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remedy them.350

that agency participation may cause the parties to maintain an inflexible approach. For example, in the 
Homestake Mine negotiation, one of the participants expressed concern that the negotiations revealed 
their case to the other side. Danielson Interview, supra note 162; Watson Interview, supra note 165.

350. See infra notes 452-67 and accompanying text (discussing alternative solutions to problem of 
agency participation in negotiations).

351. See supra notes 38-43 and accompanying text (describing New Deal view of agency as detached, 
neutral experts acting in public interest); M. Wessel, supra note 80, at 174-75 (describing need for 
neutral detachment of conferees when seeking scientific consensus); Stewart, supra note 3, at 1712-16 
(describing agency bias and pressures to expand traditional model to include unorganized interests).

352. Not participating in the development of voluntary standards for a product or process subject to 
the agency’s jurisdiction may be appropriate in those instances in which the agency is not called on to 
review the standard. In such a case the position taken by the agency representative could be perceived 
as the official agency position when in fact it reflected only the views of a staff member. See supra note 
318 (comparing conflicting federal policies on agency participation in voluntary standards 
development).

353. If a proposed rule is negotiated among the parties, it presumably would be published in the 
Federal Register as a notice of proposed rulemaking and subjected to the normal comment and agency 
review process. See infra notes 549-51 and accompanying text (describing agency review of negotiated 
regulation, including negotiatied rule and comment process interaction).

354. See W. Magat, L. Gianessi & W. Harrington, supra note 174, at 2-1 to 2-28 (describing 
EPA’s best practicable technology rulemaking process for water quality standards).

355. See Pedersen, supra note 77, at 52-59 (describing internal rulemaking procedures at EPA).
356. Letter from Chairman James C. Miller, 111 to Sen. William V. Roth, Jr. (Nov. 25, 1981) [herein

after Miller letter] (copy on file at Georgetown Law Journal). The letter contained the comments of the 
Federal Trade Commission on agency participation proposed in The Regulatory Mediation Act of 
1981. S. 1601, 97th Cong., 1st Sess., 127 Cong. Rec. 123, S9328 (daily ed. Sept. 9, 1981). The Regula- 

A more troubling problem arises from the concept of the agency as sover
eign. Under a view of the agency as the decisionmaker, as in the New Deal 
vision of the agency, it would be illegitimate for the agency to negotiate with 
the parties in interest. According to this view, the agency may seek widespread 
public participation in the rulemaking process by contacting private interests 
before proposing a rule and by publicizing the development of a rule to permit 
any interest to submit material for the agency’s consideration. But the agency 
should not jeopardize the exercise of its neutral, detached, expert judgment 
with too much contact with the parties.351

With respect to regulatory negotiation, however, concerns about the concept 
of the agency as sovereign are misplaced.352 First and foremost, the agency 
itself would not be bound by the position taken by its representative during 
negotiations, any more than any single constituency would be bound irrevoca
bly by the position taken by its representative. Rather, the agency’s senior staff 
would continue to review the proposal to determine whether the proposal re
flected the agency’s policies sufficiently to merit publication as a proposed 
rule.353 The officials in the agency who have final regulatory authority would 
assess the proposal just as they routinely do under the current process. In tradi
tional rulemaking, the staff develops a proposed regulation, frequently after 
consultation with affected interests.354 The staff then submits it to senior offi
cials for review and approval as a proposed regulation.355 The process of nego
tiating a proposed rule, therefore, would make more explicit and efficient a 
process that occurs regularly in current rulemaking.

Concern also has been expressed that the participation of an agency official 
in the negotiations would make a sham of the subsequent notice and comment 
period.356 That worry, however, is more apparent than real because under cur
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rent practice comments are received and reviewed by the staff that prepared 
the proposed rule and are subject to the final review of senior agency officials. 
That practice could continue for proposed rules developed through negotiation 
among the parties having a significant interest in the negotiations. Moreover, 
an initial proposal developed through negotiation should be more balanced 
and reflect more diverse views than one written by the agency after informal 
and sequential consultation that responds to the various political pressures.

The experience of agencies in negotiating settlements for lawsuits supports 
this argument. In lawsuits challenging rules agencies routinely negotiate set
tlements in which they agree to publish a particular notice of proposed 
rulemaking.357 In these cases, senior agency officials must determine whether 
the agreement comports with agency policy and is within the range of accepta
ble regulatory alternatives. Similarly, enforcement actions are also regularly 
negotiated. In both situations, the agency representative negotiates subject to 
senior official approval; he does not act as the sovereign agency making an 
independent decision and holding firm.

tory Mediation Act of 1981 would reduce the adversarial nature of the regulatory process by encourag
ing negotiation. Chairman Miller complained that because the participation and endorsement of a 
senior official would make it appear that the agency is committed to the negotiated proposal, the subse
quent notice and comment procedure would appear to be a sham to those who did not participate. 
Miller Letter, supra.

357. See supra notes 194-99 and accompanying text (describing negotiated settlements of rule 
challenges).

358. For example, some European standards for vinyl chloride were negotiated and are similar to 
OSHA’s. See generally J. Badaracco, supra note 93 (overview of similarities and differences in Euro
pean and American business and government relationships).

359. Morgan, supra note 24, at 71.
360. See supra notes 87-88 and accompanying text (describing political process agencies engage in 

without legislative directives).
361. This process is not dissimilar to that described in the legislative history of the APA. See supra 

note 28 (describing conferences among interested parties as potential substitutes for formal hearings).

Part of the concern about agency participation in regulatory negotiation is 
the fear that the negotiation decision may not be the one the agency would 
have developed independently as a regulation. Although it is unclear whether 
this fear is justified,358 the question obviously is not whether the decisions are 
identical, but whether the decision is within the range of acceptable alterna
tives. As Dean Morgan noted in an earlier ACUS project addressing the re
lated issue of settling • ratemaking cases: “Ambiguity is an inherent 
characteristic of the ratemaking process. . . . The most that can be hoped of 
any process, whether formal or compromised, is that the result will fall within 
a range of reasonableness.”359 Further, the range of acceptable alternatives 
currently is defined in large part by the parties themselves. Negotiation merely 
gives them a direct voice and recognizes what happens in practice.360 Thus, 
properly structured negotiations not only fulfill the goals of the regulatory pro
cess, they do so more directly than the current practice.361

The agency remains sovereign because it alone makes the final decision. To 
alleviate any persistent concerns, however, it can be made clear at the outset of 
a regulatory negotiation that the participation of the agency representative is 
not binding on the agency. For example, each of the parties in the Columbia 
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River negotiations was a government agency.362 After reaching a settlement 
acceptable to the representatives of the parties, each representative agreed to 
recommend approval to his respective agency and each understood that the 
other could not bind its agency short of that ratification. All participating 
agencies approved the agreement after they conducted the appropriate 
reviews.363

362. See supra note 232 and accompanying text (describing Columbia River environmental 
negotiations).

363. Gusman Interview, supra note 232. Gusman served as the mediator for the negotiations.
364. In this scenerio, the role of the agency would not be significantly different from its role in the 

development of voluntary standards. See Employee Membership and Participation in Voluntary Stan
dards Organization, 16 C.F.R. § 1031.5(f) (1980) (describing CPSC participation in voluntary standards 
development); P. Harter, supra note 178, at 216-35 (detailing agency actions to improve relationship 
between externally developed standards and government regulations).

7. Appropriate Agency Representative

The agency representative, like his private sector counterparts, should be a 
relatively senior official. He should have the ability to assess and predict the 
ultimate position of his constituent, the agency. Further, the representative 
should be part of the substantive division of the agency that is responsible for 
the development of the regulation so that he can make the requisite decisions. 
Because the goal of the negotiations is to produce an agreement that will form 
the basis of a regulation issued by the agency, it is important to involve the 
agency’s lawyers in the process. Moreover, it is critical that any legal concerns 
be addressed early because negotiations could be thrown off stride or discarded 
altogether if such questions arose late in the process. The agency negotiators 
should be able to tap the agency resources, including any data the agency may 
have collected, agency experts, and relevant staff. Thus, the negotiating team 
should have sufficient stature to permit it to draw on the agency’s resources 
and coordinate its various concerns as it would if the regulation were being 
developed by the agency’s own staff.

8. Summary of Agency Participation

Negotiations among the parties, with or without the agency, can expose the 
true interests of the respective parties. Negotiations thus narrow the range of 
disagreement, identify the research that needs to be conducted, and explore 
novel approaches to fulfilling the regulatory mandate. If the private parties 
themselves can reach agreements on all or even some of these topics, the 
agency’s work will be greatly streamlined. Even if the agency does not partici
pate, it can facilitate the negotiations process by providing guidance on the 
limits of available options and by supplying data and information available to 
the agency that may be unavailable to the private parties.364

It seems clear from the foregoing analysis, however, that to achieve the full 
benefits of regulatory negotiation, the agency should participate as a full party. 
Although care must be taken to avoid the problems attendant to that role, 
doing so will not be difficult. If the agency does not participate in the negotia
tions, the fruits of the process may be bland recommendations akin to those 
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proffered by traditional advisory committees. That result, in turn, would only 
add another layer and more delay to the rulemaking process.

D. ASSEMBLING THE NEGOTIATORS

The parties are likely to view the entire negotiation process with healthy 
skepticism.365 For years rules have been developed through a quasi-adver- 
sarial process in which each party views the other as an untrustworthy oppo
nent.366 Negotiations could be viewed as a naive, futile effort to induce the 
lamb to lie down with the lion.367 The lamb is likely to believe that by negoti
ating it may give up power provided by another process. Therefore, it may be 
far more comfortable with the traditional process, in which it is protected by a 
shepherd.368 If the parties are to be willing to participate, they must be shown 
that it is in their interest to negotiate. In addition, it is rarely clear from the 
outset which interests should be represented and who the representatives 
should be. Thus, considerable effort must be expended to establish the negoti
ations if the entire process is to be successful.

365. See supra text following note 173 (discussing implausibility of hot tub theory of negotiations, 
which characterizes negotiated solutions as those reached in an atmosphere of beguiling honesty and 
openness).

366. See supra notes 104-27 and accompanying text (discussing criticisms of adversarial process).
367. The phrase derives from a letter concerning regulatory negotiation from Richard M. Patterson, 

of Dow Chemical, to Dan Bensing, Legal Counsel, Senate Governmental Affairs Committee (June 2, 
1981) (copy on file at Georgetown Law Journal). Mr. Patterson’s letter expressed concern about some 
regulatory negotiation proposals that were current at that time.

368. See supra notes 243-47 and accompanying text (describing sources of negotiating power, such as 
formal process for resolution of disputes).

369. Even if the initial discussion does not result in a negotiated rulemaking, the concerns addressed 
herein would still apply. The preliminary discussion may result in a narrowing of the differences 
among the interests and a series of recommended regulatory actions by a group acting as an advisory 
committee. See infra text following note 416 (discussing use of advisory committee if regulatory negoti
ation determined inappropriate). For example, the Federal Advisory Committee Act (FACA) requires 
that advisory committees “be fairly balanced in terms of the points of view represented.” 5 U.S.C. app. 
§ 5(b)(2) (1976).

370. See infra text accompanying notes 401-02 (describing role of convenor, including determination 
of feasibility of negotiation and representation of interests).

371 Cormick Interview, supra note 167.

1. Neutral Judgment
The first question is who should be responsible for empanelling the group. 

The parties frequently can agree among themselves who the major players are. 
One way of assembling the group, therefore, would be to have the parties agree 
upon the participants in a negotiating group. Someone, however, would have 
to initiate and administer even this relatively simple process. Moreover, if a 
regulation is to be negotiated369 someone would have to determine whether the 
significant parties in interest were actually represented.370

A second approach, and one likely to be more common, would require some 
individual to conduct a discrete preliminary inquiry to discover who the inter
ested parties are and whether sufficient common ground for reaching an agree
ment through negotiation exists.371 For example, the individual might contact 
the line officer in an agency and ask what interests would be affected by the 
subject matter of the regulation and which groups would be likely to partici



68 The Georgetown Law Journal [Vol. 71:1

pate in the rulemaking proceeding. In addition, he would inquire about the 
issues likely to be involved in the proceeding. The person conducting the in
quiry would then contact the individuals and organizations on that list and 
inquire about their views as to what the interests are, what issues are likely to 
be raised, and who the players should be. He also would ask what issues would 
be inappropriate for negotiation and whether the organization believed it 
could work with other parties in reaching an agreement. Thus, through such 
multiple iterations, the parties and the issues could be defined, both inclusively 
and exclusively.372

372. This iterative process need not take long because the goal is to spot parties and issues, not 
resolve them. Usually the process could be completed in a few weeks.

373 An agency that is uncomfortable with the negotiation process might refuse to participate or, if it 
does participate, might find ways to sabotage the results. If such sabotage occurred, negotiation would 
consume resources without achieving its overall benefits. Therefore, it would be inefficient to try to 
force the agency to use a negotiation process to establish a regulation.

374 Professor Stewart believes that an agency's reluctance to “lose control” of the rulemaking pro
cess is a major inhibition on the use of negotiation to establish regulations. Stewart, supra note 112, at 
1346. To the extent that observation is true, and undoubtedly it is, an agency may feel doubly reluctant 
to participate if it cannot control the establishment of the negotiating group.

375. See Eisenberg, supra note 127, at 672*73 (discussing willingness of parties to negotiate depend
ing on relative bargaining powers).

376. A party might be forced to negotiate by the prospect of embarrassment from publicity of the 
fact that it held up full negotiations. It would still be difficult, however, to force the party to participate 
in good faith if it believed the subject unsuitable for negotiations. Cormick Interview, supra note 167. 
In one environmental negotiation, a party was forced to the table by such a tactic, and the whole 
process angered all those involved. H. Burgess, supra note 250. If a party states that it believes negotia
tions are inappropriate and that it is unwilling to participate, someone should determine whether the 
party’s participation is essential to the negotiation and the strength of its refusal. It may be that negoti
ations are appropriate and that the party ultimately would participate, despite its initial statement to the 
contrary.

The obvious organization to conduct this inquiry, or on whose behalf the 
inquiry would be conducted, is the agency that ultimately will issue the regula
tion. The agency must be comfortable with the process by which its own regu
lations are developed,373 and it might be hesitant to rely on a negotiating 
group assembled by someone outside its control.374 The agency thus appears to 
be a logical candidate.

There are, on the other hand, significant arguments for having someone 
other than the agency itself assemble the group. The point of the iterative pro
cess is to make discrete, confidential inquiries about a party’s interests and the 
issues it believes reasonably can be discussed. A party may believe that its 
ultimate interests lie in the political or adversarial process, and it justifiably 
may be reluctant to talk candidly with the agency for fear of retribution if it 
does not agree to participate in the negotiation. In addition, a party may be
lieve that either proposing the negotiation process or agreeing to participate 
before other parties agree to do so would be an acknowledgement that it is 
unable to achieve its goal through the normal process; this in turn would di
minish its power.375 Thus, the preliminary inquiry into whether negotiation is 
feasible, which requires touching base with the various interests while narrow
ing the issues, must be conducted in confidence and must permit a party to say 
“no.”376 Otherwise, the very purpose of the discrete inquiry would not be ful
filled because the parties would not begin the negotiation process by trusting 
each other.
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The political legitimacy of this process depends on the participation of rep
resentatives of the interested parties as negotiators. Thus, the parties and the 
world at large must have confidence that negotiators are indeed representatives 
of the significantly affected parties.377 Therefore, it would be inappropriate to 
permit any participant to be responsible for assembling the group because it 
might appear that one party selected interests and individuals to support its 
views.378

377. Any group that negotiates a position on a regulatory matter can assist an agency by narrowing 
the range of alternatives that would be acceptable to the members of the group, by spotting issues that 
may be troublesome, and by providing a starting point for the agency’s consideration of the issues. 
There is, of course, no requirement that any group communicating its views and positions to an agency 
represent a diversity of views or even more than one interest.

If, however, the group is to have any formal relationship with the agency, as is required for the 
negotiation of a rule, FACA requires that the membership “be fairly balanced in terms of the points of 
view represented.” 5 U.S.C. app. § 5(b)(2) (1976). Further, neither the agency nor any particular inter
est should unduly influence the position of the committee as a whole. Id. § 5(b)(3). Moreover, it is 
critical that the members of a group negotiating a rule actually represent the interests involved and that 
no one party is in a position to pressure the membership to favor its perspective because this proposal 
anticipates that the product of the negotiation would be accorded significant deference. See infra notes 
547-56 and accompanying text (describing agency and judicial review of negotiated regulations).

378. “[Tjhere is a perception . . . that there is inherent, insidious bias in the panel selection process 
and, as a result, in the panel’s studies. This view argues that the person appointing the panel, subcon
sciously (or perhaps consciously—it makes no difference) chooses people whom he believes will be 
partial to the result he favors.” M. Wessel, supra note 80, at 146.

379. The Magnuson-Moss Act’s expense reimbursement program may not have led to bias in agency 
funding. Administrative Conference of United States Recommendation 80-1, Trade Regulation 
Rulemaking under the Magnuson-Moss Warranty-Federal Trade Commission Improvement Act, 1 
C.F.R. § 305.80-1 (1981). Nonetheless, recommendations were made to ensure that participants were 
selected to provide a diversity of views as opposed to those supporting the agency. Id. § 305.80- 1(C). 
The ACUS has recommended that separate parties administer the reimbursement program and the 
development of staff positions for a proceeding. 1 C.F.R. § 305.79-5(1 )(f) (1981).

380. Seymour Interview, supra note 168.
381. Id.
382. Id.
383. See supra note 140 (listing examples of statutes requiring agency to seek advisory committee 

advice).

The agency is particularly susceptible to charges of bias. For example, one 
allegation against intervenor funding is that agencies have a bias toward fund
ing those interests that support its view.379 One regulatory agency, which 
wanted to draw on diverse views of experts in a particular field, asked the 
National Academy of Sciences to empanel a technical committee.380 An offi
cial of the agency believed that the panel’s recommendations would be given 
far greater credence if the panel was not under the agency’s own auspices be
cause people would believe that the participants were selected on the merits, 
rather than because of bias in favor of the agency.381 The official indicated that 
he believed individuals with greater stature in their respective communities 
were willing to participate in the process precisely because they felt the neutral 
selection sustained the panel’s legitimacy.382 Indeed, many statutes that re
quire an agency to consult with an advisory panel before issuing a regula
tion383 also require the panel either to be appointed by or selected from 
nominees of the National Academy of Sciences. The obvious motivation for 
this trend is a desire to ensure the neutrality of the panels, and in particular, to 
remove the possibility that parties could allege that the agency stacked the 
committee to favor a point of view or to exclude some position.
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To avoid the inevitable claims of bias and conflict, as well as the difficulty of 
securing the initial agreement of the parties to participate, an organization 
other than the agency that will ultimately issue the regulation should assemble 
the negotiating group, at least on a preliminary basis. The use of a neutral 
third party would enable the parties to express themselves with candor. In ad
dition. a neutral third party is appropriate because many of the decisions made 
in the initial stage of negotiations will be of a judicial nature. Such preliminary 
decisions would include the identification of interests and their appropriate 
representation.384 Thus, an unbiased decisionmaker of the highest probity 
would be required. If an organization other than the agency assembles the 
negotiation group, the agency would have no stake in its composition. Thus, 
claims of agency bias or conflict in selection of the negotiating group would be 
avoided.385

384. See infra text following note 443 (discussing judicial nature of preliminary determination of 
parties to negotiation).

385. Widespread confidence in the legitimacy of the negotiating group would help ensure that the 
results of its negotiation are accorded greater weight and that they would not be subjected to collateral 
attack. Therefore, it is in the agency's interest to instill such confidence. To the extent that the use of 
an independent third party increases such faith, it should reduce the agency’s innate resistance to the 
notion.

386. Exec. Order No. 12.291, § 6, 3 C.F.R 127, 131 (1981).
387. Id.
388. 44 U.S.C. §§ 3501-20 (Supp. IV 1980).
389. Exec. Order No. 12,291, 3 C.F.R. 127, 131 (1981).
390. Id. § 3; see infra notes 589-90 and accompanying text (discussing regulatory impact analysis).
391. Id. at § 6, 3 C.F.R. 127, 131 (1981).
392. Id. at §§ 4, 6. 3 C.F R. 127, 130-31 (1981).

2. Convenor
Several existing Federal agencies could be used to perform the “convenor” 

function. The convenor would have responsibilities for the preliminary deter
mination of the feasibility of negotiation, the interests to be represented, and 
the appropriate representatives of the interests.

The President’s Task Force on Regulatory Relief is an interagency organiza
tion administered by the Office of Management and Budget (OMB) with the 
power to direct agencies to consider various regulatory alternatives and to co
ordinate agencies’ approaches to regulatory questions.386 It has become the 
ultimate authority in the Executive Branch’s management of the regulatory 
process.387 Although the Task Force could be extremely helpful in regulatory 
negotiations by assuring agencies of the legitimacy of the process, it is unlikely 
to serve as the convenor because it has no operational authority. Rather, the 
OMB provides staff to the Task Force.

The OMB. in addition to its general management authority and its duties 
under the Paperwork Reduction Act,388 has general authority to implement 
President Reagan’s Executive Order 12,291.389 The Order requires the OMB to 
review regulations issued by the respective agencies and the regulatory impact 
analysis390 prepared by the agencies for major rules.391 The OMB attempts to 
ensure, at least in theory, that agencies have adequate support for the factual 
conclusions underlying regulations and that regulations are clearly within the 
agency’s statutory mandate.392 It has become the central manager of the regu
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latory process.393 The OMB could make the preliminary determinations con
cerning regulatory negotiations as an adjunct to this regulatory management 
authority.

393. Id. § 4(a), 3 C.F.R 127, 120-31 (1981).
394. 29 U.S.C. § 172 (1976) (authorizing operation of FMCS).
395. United States Government Manual 537 (1978).
396. See Barrett & Tanner, The FMCS Role in Age Discrimination Complaints: New Uses of Media

tion, 32 Lab. LJ. 745 (1981) (detailing recent involvement of FMCS in resolution of age discrimination 
suits).

397. A mediator in the settlement of a dispute over tribal lands of the Hopi and Navajo Indian 
Tribes is provided for in 25 U.S.C. § 640d (1976).

398. 5 U.S.C. §§ 571-76 (1976).
399. Id. § 573(b)(3).
400. The ACUS could retain the services of an individual to perform the inquiries and conduct the 

negotiation process as opposed to using its own staff. If, however, regulatory negotiation became an 
established tool for developing regulations, the ACUS probably would develop its own experts, such as 
mediators. See infra notes 425-32 and accompanying text (detailing benefits of mediator in regulatory 
negotiations).

401. See supra note 255 and accompanying text (describing need for dominant parties to consider 
themselves equal for negotiations to succeed).

The significant drawback of this suggestion is that the White House—the 
Task Force and OMB—could be viewed as politically partisan and thus liable 
to select interests and representatives favorable to political views of the admin
istration. Moreover, OMB’s review function creates tension between the agen
cies and OMB that may frustrate the good working relationship necessary for 
such a system to work. This tension may cause the agency to use the traditional 
process to avoid dealing with the OMB, even if it otherwise believes negotiat
ing would be appropriate.

Another alternative for the role of convenor would be the Federal Media
tion and Conciliation Service394 (FMCS) which, among other things, develops 
“the art. science, and practice of dispute resolution.”395 Until recently, the 
FMCS has been concerned almost exclusively with labor/management issues. 
Recently, however, it has undertaken a role in age discrimination cases396 and 
other nonlabor fields.397 Because FMCS has an expertise in conducting negoti
ations, it may be an appropriate convenor if it continues to expand its focus.

The ACUS398 itself could function as the convenor in regulatory negotia
tions. Its traditional field of expertise is procedural, and it has not been parti
san. either politically or with respect to an interest of a particular agency. 
Although ACUS is detached and neutral, each agency has a representative 
who is a member of the Conference.399 Consequently, the ACUS is not an 
alien “black box” with which the agency might be uncomfortable working. 
Further, the diversity of views on the Conference, both among the respective 
agencies and the public members, assures its continued neutrality. Thus, the 
Conference would be a logical choice to perform the task of convenor.400

The convenor would be responsible for making the preliminary determina
tions of whether negotiation is a feasible way of establishing the rule, which 
interests should be represented, and who the representatives should be. The 
convenor should base these determinations primarily on agreement among the 
patties in interest.401 The process used to develop the regulation must also be 
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acceptable to them.402 If the parties agree to develop a regulation through ne
gotiation they could suggest a pre-formed group to the convenor. The group 
would then review the proposal to ensure that the proper interests are ade
quately represented and the issues involved are suitable for negotiation. If the 
convenor concurred with the participants and issue selection, it then would 
certify that decision to the responsible regulatory agency.

402. See supra note 242 and accompanying text (describing attempt of each party to maximize return 
in dispute resolution).

403. See supra notes 257-58 and acompanying text (describing need for limited number of parties for 
successful negotiations).

404. See supra notes 251-56 and accompanying text (describing need for countervailing powers 
before negotiations can begin).

405. Thus, the parties are “deadlocked” because none can control the outcome of the regulatory 
process. The deadlock forces them to deal with each other as equals. If they fail to do so, the process 
will result in a decision they cannot control, because the agency will make the decision. See Regulation 
Negotiation Hearings, supra note 221, at 26 (Statement of Francis X. Murray) (describing need for 
equal status of parties with neither party confident of victory to initiate successful negotiations); 
Cormick, supra note 247, at 28 (describing recognition of equal status of participants as prerequisite to 

3. Preliminary Inquiries

As suggested above, an alternative way to initiate the regulatory negotiation 
process would be for a party—the agency, a private interest, or conceivably 
even an interloper—to suggest to the convening organization that regulatory 
negotiation would be appropriate in certain situations. The request would 
briefly explain the reasons for favoring regulatory negotiation over alternative 
methods. The convenor then would inquire whether there is a substantial like
lihood that the agency would consider issuing a rule on that particular subject 
matter developed by means of regulatory negotiation. If so, the convenor 
would make the discrete inquiries to determine (1) whether a limited number 
of interests would be substantially affected by the proposed rule; (2) whether 
individuals could be selected who could represent those interests; (3) whether 
those interests would be willing to make commitments to negotiate in good 
faith to reach a consensus on a proposed rule; (4) the issues raised by the sub
ject matter in question; and (5) a tentative schedule for completing the work of 
the committee. Each of these inquiries is important and will be considered in 
turn.

Limited Number of Interests and Countervailing Power. The convenor
first should assess the number and relative power of the affected interests. The 
negotiation process will not work if the participation of a large number of 
diverse interests is required.403 If any one of them, or a group of closely allied 
interests, has far more power than any other, the subject may be inappropriate 
for negotiation because the less powerful party may need the protections af
forded by the traditional process. The threshold inquiry must be whether sev
eral parties have sufficient countervailing power such that no interest can 
achieve its will without incurring unacceptable sanctions from the others.404 If 
this situation exists, the outcome of the regulation will be uncertain, and the 
parties may be insecure and thus may view negotiation as the way to break the 
deadlock.405
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Individuals to Represent the Interests. Some of the interests may be so
dispersed and unorganized that it would be impossible to select individuals to 
represent each respective interest. Simply because the impact of a regulation 
would be widely felt, however, does not mean that effective representation is 
impossible. For example, even though a regulation dealing with air pollution 
may affect all urban dwellers, at least one environmentally active group would 
likely represent those interests. A concern related to representation of such 
dispersed and unorganized interests is the need to identify precisely the inter
ests that a party actually represents.406 For example, in one environmental ne
gotiation, because the company involved was unsure of the interests the 
negotiators represented, it attempted to ascertain exactly which organizations 
would sign any agreement that was ultimately negotiated.407 The convenor 
may have to meet with several members of an interest to focus their attention 
on selecting a limited number of representatives408 because each member may 
believe that the representative selected as the negotiator should be its exclusive 
representative or that the member or it should be allowed to participate in 
addition to a closely aligned interest.409 If the interest cannot be persuaded to 
select representatives, the convenor should make the determinations described 
below.410

participation); Fox, supra note 96, at 97 (describing partnership alternative to current adversarial regu
latory process).

406. Thus, it would not do to simply assume that because a representative at the table is an environ
mentalist, he adequately represents all environmentalists. There may be many "environmentalists" 
with differing views and positions on a particular topic.

407. Cormick Interview, supra note 167.
408. Negotiations of the sort described herein are unlike traditional labor negotiations in which the 

union and management representatives are usually quite well defined and do not need further 
clarification.

409. The convenor may have to meet with various organizations that have allied interests to per
suade them to band together to form a caucus, to develop a negotiating position, and to participate as a 
team in the negotiations. Part of this process may resemble the process of persuading the diverse inter
ests that it is in their overall interest to negotiate as opposed to using alternative forms to develop a rule. 
See J. Dunlop, supra note 302.

410. See infra note 438 and accompanying text (describing factors considered in determining 
whether interest requires actual representation at negotiating table).

411. This informal discussion would be entirely off the record. A party would not be sanctioned for 
disagreeing and would not have to give up its adversarial posture. Cf. supra note 376 and accompany
ing text (describing preliminary question of feasibility of negotiations as confidential inquiry). Thus, a 
party could both agree to negotiate in good faith, and at the same time, file a lawsuit challenging agency 
action. The lawsuit would increase the group’s power vis-a-vis the agency, as part of the posturing for a 
power position. See supra notes 251-53 and accompanying text (describing countervailing power as 
prerequisite for negotiations).

Commitment to Negotiate in Good Faith. Even if the interests and their
representatives are precisely identified, at least one major interest may refuse 
to participate. That interest may believe that it can secure its interests through 
the traditional rulemaking process, litigation, or legislation.

In regulatory negotiation, as in environmental negotiation, some parties may 
profit from delay or obstructionist tactics. If that organization is unwilling to 
participate, it would do little good to include the organization in negotiations. 
Such a party, however, may be necessary for the negotiations. Part of the pre
liminary inquiry with the interest groups should therefore involve a discussion 
of whether negotiations are the proper route.411 As part of this inquiry, the 
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convenor could point out that the other interests have countervailing power 
and that some decision is inevitable. For example, an interest group, bent 
upon delay, might be convinced that the agency is likely to move ahead and 
that it cannot control the outcome. The convenor could convince the interest 
group that through participation in negotiations it might be able to exert some 
influence over the final decision.

If such an interest remained intransigent and refused to participate, the con
venor then would have to decide whether negotiations could still be fruitful. 
Such a decision would involve several considerations. First, the convenor 
must decide whether other organizations whose interests are fairly close to 
those of the recalcitrant are willing to participate. Second, the convenor must 
determine whether the absent group’s interests are significantly or only tangen
tially affected. Finally, the convenor must consider whether the group is such 
a major constituent that the agency would be reluctant to accept a negotiated 
agreement without its participation. Alternatively, the convenor could decide 
that the party ultimately would join in the discussions and participate in good 
faith in negotiations.

If the convenor ascertains that the appropriate interests are willing to par
ticipate in the negotiations, he should ask each party to pledge to negotiate in 
good faith to reach a consensus on a proposed rule. Of course, no party would 
be formally bound by such a pledge.412 The pledge, however, could prove to 
be a useful reminder to the parties of their commitment if negotiations and 
emotions become frayed, a circumstance that clearly should be anticipated.

412. Even though a party is not bound by its pledge, one commentator proposed that an agency 
"look suspiciously” at the comments and challenges of any party that fails to negotiate in good faith 
Note, supra note 96, at 1879.

413. See Danielson Interview, supra note 162 (describing necessity of clearly distinguishing issues in 
Homestake Mine negotiation); Watson Interview, supra note 165 (same).

414. Defining the scope of the issues, like ascertaining the parties to the negotiation, need not be 
terribly time consuming. This article envisions a listing of the issues involved, rather than development 
of a specific agenda for negotiations, such as was done in the environmental negotiations in the Home
stake Mining dispute. See supra notes 162-65 and accompanying text (discussing use of negotiations 
instead of litigation to settle specific disputes between conservationists and mining company). The par
ties themselves probably would be able to define the issues with relative ease, even if they initially are 
inclined to take an extreme view of the issues. With sufficient shuttle diplomacy, the convenor could 
quickly determine the basic contours of the negotiation.

Scope of Issues. The convenor should then facilitate the preliminary
definition of the issues to be considered in the negotiation. One participant in 
an environmental negotiation commented that agreeing on the scope of the 
discussions was the most difficult part of the task of negotiation; once the issues 
were in place, negotiations proceeded in a straightforward manner.413 The 
convenor would facilitate definition of the issues through the iterative process 
of asking the parties what they believe should be involved in regulating a par
ticular subject matter.414 The issues would not be defined in any concrete way 
at the preliminary stage; rather, the initial outlines would be set to make the 
parties aware of the scope of negotiations. Matters outside the scope of discus
sion. such as those irrelevant to the statute authorizing the regulation or those 
involving such fundamental values would be identified at this point.
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Establishment of a Preliminary Schedule. A preliminary schedule for
completing various stages of work should be established. Experienced negotia
tors have pointed out that deadlines have several beneficial effects; they pro
vide an incentive to reach agreement and a sense of accomplishment once the 
deadline is met.415 The parties must realize that they may lose control of the 
regulatory process if they do not reach an agreement.416 A deadline, which 
may be required by that of a statute or court order, provides a reminder that 
some decision is inevitable and that the parties therefore need to reach a con
sensus. Further, a deadline enables the parties to measure the likelihood of 
success on the project; the inability to meet the deadline for agreement may 
indicate the futility of trying to negotiate the particular regulation.

415. Cormick. supra note 247. at 29 (describing sense of urgency as prerequisite to negotiations).
416. See supra notes 262-63 and accompanying text (describing pressure to reach decision as aid to 

negotiation).

4. Certification to the Agency

After making these preliminary assessments, the convenor may determine 
that negotiations among interested parties would be unlikely to result in an 
agreement on a proposed regulation. In such a situation, the convenor would 
issue a notice stating that negotiations were inappropriate, without blaming 
any party for sabotaging the result. Publicizing one party’s refusal to partici
pate would be counterproductive because it could cause communications to 
break down even further. If, however, negotiation would be inappropriate be
cause the parties differ on fundamental issues, the convenor should acknowl
edge this reason so that the political process can attempt to resolve the conflict. 
The convenor might conclude that although successful negotiation of a pro
posed rule would be unlikely, bringing together the major parties in interest to 
discuss the subject matter is desirable. In such a situation, the agency should 
empanel an advisory committee. The advisory committee could aid in narrow
ing the differences, clarifying the issues and positions, and providing guidance 
to the agency on the data required to resolve important questions.

If the convenor determines that regulatory negotiation would be feasible 
and superior to traditional rulemaking for developing a proposed regulation, 
the convenor would recommend to the agency that the negotiations be initi
ated. The report would include recommendations on the interests to be in
cluded in the negotiations, representatives to lead the negotiating teams of 
those interests, the issues to be considered, and a schedule for completion of 
the work. These recommendations would comprise a "contract" among the 
parties that participated in the iterative preliminary process. Alternatively, if 
the parties did not reach an agreement informally, the convenor's own deter
mination would form the recommendation.

In determining whether negotiations should be undertaken, the convenor 
should make a reasonable effort to ensure that the negotiating group is com
posed of individuals who are competent and qualified concerning the subject 
matter of the proposed rule or that knowledgeable individuals are available to 
them. The group also should be balanced so that no interest or group of allied 
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interests dominates417 or constitutes more than a third of the members of the 
committee.418

417. See Administrative Conference of United States, Recommendation 78-4 § (6)(c)(i), 1 C.F.R. 
§ 305.78-4(6)(c)(i) (1981) (ACUS recommendation that voluntary standard committees in health area 
include a balanced array of relevant interests).

418. Regulations Governing Committee Projects, § 5-4(c) (National Fire Protection Ass'n 
1976).

419. See supra notes 377-78 (describing need to have disinterested party select representative 
negotiators).

420. See P. Harter, supra note 178, at 191-97 (describing potential value of external standards to 
agency); Administrative Conference of United States, Recommendation 78-4. 1 C.F.R. § 305.78-4 
(1981) (recommendation on agency interaction with private standard-setting organization in health and 
safety regulations).

These criteria for determining the composition of the bargaining group are 
not binding on the convenor. Rather, they provide reasonable guidelines. For 
example, a rigorous analysis of the interests involved may reveal that a balance 
cannot be achieved because the number of interests is too great, or because an 
interest has no one who is technically competent in the subject matter of the 
regulation to represent the interest or to consult in the negotiations. Whether 
such situations would preclude successful negotiation thus would depend on 
whether the parties would be able to participate fully and on relatively equal 
footing. Consideration of these criteria is designed to aid in this 
determination.

If the convenor recommends that a regulatory negotiation process be estab
lished. the agency has several alternatives. The agency may decide, in its dis
cretion, to adopt the recommendations. It may decide not to issue a rule at all 
or it may decide to follow more traditional procedures. If the agency decides to 
use regulatory negotiation, it should follow the recommendations of the conve
nor and use t he proposed group of negotiators to ensure the effectiveness of the 
process. Alternatively, the agency and the convenor could agree to revise the 
recommendations.

The agency should take advantage of the convenor’s recommendations be
cause the agency can emphasize that the findings were made by a neutral third 
party and that the agency did not select the negotiating group.419 Further, fol
lowing the convenor’s recommendations would allow the agency to build on 
the preliminary work performed in bringing the group together. Although the 
agency could negotiate its differences concerning the recommendations with 
the convenor, it should be willing to commit itself to the preliminary findings 
of the convenor unless it has substantial cause for concern. The likelihood of 
success of the negotiation, and ultimately the legitimacy of the resulting rule, 
rests on the confidence of the parties in the integrity of the negotiation group. 
If the agency refuses to accept the convenor’s recommendations and imposes 
its own recommendation, the other parties may lose confidence in the group’s 
integrity. Finally, the agency’s participation in the development of the group 
would minimize its tendency to reject the group’s report as “not invented 
here.”

5. Existing Organization
Voluntary standards have been used in many regulatory programs.420 In 
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many ways, their development is a form of regulatory negotiation. The subject 
matter of a proposed regulation may be within the jurisdiction of an existing 
standards-writing organization.421 If such an organization exists and enjoys the 
support and confidence of the affected interests,422 it would be logical to con
duct the negotiations under the auspices of that organization rather than to 
establish an entirely new framework for negotiations. The standards-writing 
organization may have developed procedures for ensuring fair representation 
of the respective interests and for ensuring that decisions actually reflect a con
sensus.423 In such situations, an existing committee within the standards-writ
ing organization could be regarded as a regulatory negotiation group, or an 
agreement reached by such a committee could form the basis of a proposed 
regulation.424

421. For example. OSH A used the existing processes of the National Electric Code, supra note 186. 
to revise its standards on the occupational exposure to electrical hazards. 46 Fed. Reg. 4034. 4036 
(1981).

422. Some interests have believed, correctly or not. that such organizations are sometimes unrecep- 
tive to their views and have either refused to participate or have been quite wary in doing so. See P. 
Harter, supra note 178, at 112-16, 124-27 (discussing concerns about use of externally developed stan
dards in regulatory setting, including need for participation by important constituencies). Thus, one of 
the questions the convenor should ask in deciding whether to recommend the establishment of a negoti
ation group is whether any organization currently writes consensus standards in the subject area of the 
proposed regulation. If so, the convenor should inquire whether the parties believe its processes are 
suitable for negotiating the regulation. Even if such an organization exists, some parties may believe 
that its processes are inappropriate, which may indicate either that negotiation is unlikely to be fruitful 
or that the particular concerns of the parties must be met. Nevertheless, an explanation of how the 
consensus process works may convince such a party that its fears are ill-founded.

423. See 1 C.F.R. § 305.78-4 (1981) (preamble to ACUS Recommendation 78-4 on agency interac
tion with private standard organization describing functioning of such groups).

424. See id. (recommendation on agency use of voluntary standards developed by private 
organizations).

425. See Eisenberg, supra note 127 at 676-80 (describing elements of negotiation, such as claims of 
right and dependence between otherwise independent actors).

426. See Susskind, supra note 83, at 6 n.14 (discussing differences between labor-management and 
environmental disputes). Although this observation, of course, is not always true, it differentiates this 
relationship from many in the regulatory context.

6. Mediator

The services of a mediator may benefit the regulatory negotiation process. If 
the issues are relatively well-defined or the participants have already estab
lished a good working relationship, a mediator may not be of significant help 
because the parties themselves could efficiently negotiate without outside inter
vention. In these instances, negotiations often take place within existing norms 
that govern their behavior.425 For example, in the labor context, the parties 
often have a well-established, ongoing relationship and the issues involved in 
the bargaining, such as wages, fringe benefits, seniority, and working condi
tions, are usually clear. Therefore, in labor negotiations the parties can con
front the issues directly and neither side can afford to be preemptory with the 
other, lest it damage the ability to cooperate in the future.426 In the regulatory 
context, a number of interests may participate regularly in discussions on par
ticular subjects. Despite the absence of a formal, ongoing relationship such as 
that of management and union, the interests may have established a working 
relationship that they have an interest in preserving. Thus, the negotiators may 
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have developed sufficient trust and lines of communication to begin discus
sions and to confront relevant issues directly without the assistance of a 
mediator.

In most regulatory matters or environmental disputes, however, the issues 
are unclear and the parties may lack not only an established and ongoing rela
tionship, but may be highly antagonistic to one another. Individuals assem
bled in an ad hoc manner for purposes of developing a regulation are likely to 
feel insecure about the process because it is novel and it requires the surrender 
of one form of power. A mediator or “facilitator” can help significantly in 
such situations. Indeed, such a person can help even when the parties do not 
begin the negotiation process with mutual distrust.

The first step in building the negotiating relationship among the parties oc
curs when the convenor establishes the initial working group of people willing 
to participate in the give and take of discussions. A mediator can continue that 
process through the negotiations. The mediator’s function should be directed 
toward building trust and communication between the parties. Therefore, the 
parties must have faith and trust in the mediator.427 A mediator must be some
one with whom each party can meet privately and discuss candidly its con
cerns about the positions taken by the other parties. In addition, the mediator 
must help each party separate its true concerns from its initial position, and 
define criteria by which it would measure an agreement.428 A mediator can 
focus the discussions in such private meetings and point out the extremes being 
taken by the parties. He can also offer creative solutions, both in private dis
cussions and in face to face negotiations.

427. G. Cormick, The Ethics of Mediation: Some Unexplored Territory 3 (Paper presented to the 
Society of Professional Dispute Resolution (Oct. 24, 1977)).

428. See Susskind, supra note 83, at 6 n.13 (describing three functions of mediator: procedural, com
municative and substantive). This must be done delicately, however, lest antagonism develop between 
the mediator and the party.

429. Id.
430. Cormick, supra note 247, at 29.

It is essential that the mediator preserve the trust of all parties. Therefore, 
he must justify his ideas and positions in terms of the parties’ own interests.429 
Unless the mediator gains the trust of the parties, they may try to capture his 
attention and use him as as a bargaining tool. Alternatively, they may believe 
that he is not truly neutral and will not trust him with future communications.

As one experienced environmental mediator has observed, a mediator who 
has expertise in the subject matter of the regulation may interfere with this 
process.430 First, such a mediator is likely to rely too much on his own assump
tions or values rather than on those of the parties. Second, he may filter infor
mation based on his own independent assessments and focus on technical 
differences rather than on underlying values. Finally, he is more likely to lead 
the parties as opposed to facilitating communication among them. Thus, to 
avoid these difficulties, negotiations should not utilize a mediator with sub
stantive expertise.

During the discussions an effective mediator can also resolve problems that 
could break down negotiations. For example, in one environmental negotia
tion, allegations indicating that one party was taking action inconsistent with 
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its participation in the negotiations were published. If the allegations had been 
true talks would have broken down.431 After one party raised its concerns 
about the allegations with the mediator, the mediator investigated the stories 
and was able to assure the party that no problem existed. The mediator also 
informed nonparticipants of the progress of the negotiations and focused par
ties’ efforts on reaching an agreement.432

431. Watson Interview, supra note 165.
432. In labor negotiations a mediator is called in when the parties have reached a deadlock or discus

sions have broken down. In contrast, when mediators are used in other contexts, their primary function 
is to establish the negotiating relationship. Cormick, supra note 247, at 27.

In short, the function of the mediator is to facilitate discussions between the 
interested parties without taking a position. This role must not be confused 
with that of an arbitrator or even a chairperson of a meeting. Although the 
mediator may explore issues, propose alternatives, help draft the agreement, 
and carry communications between the parties for their consideration, his 
function is to generate ideas and to aid the parties in focusing on issues. Thus, 
the mediator should not direct the course of discussions. Indeed, negotiations 
are likely to be most successful when the mediator is required to do very little.

The group should determine preliminarily whether a mediator would be 
useful. In most significant regulations, a mediator will be useful. The conve
nor who has worked with the parties in establishing the preliminary negotiat
ing group would be the likely choice as a mediator. The convenor usually will 
have developed a trust relationship between himself and the parties. Indeed, if 
another person took over as the mediator he would have to rebuild such a 
relationship.

7. Federal Register Notice

After the agency decides to develop a regulation through the negotiation 
process, it would publish a notice in the Federal Register. The notice would 
include a description of the subject matter of the regulation; the representatives 
comprising the proposed regulatory negotiation committee, including a 
description of the interest represented by each member and the position held 
by each member; the name and position of the proposed agency representative; 
the name of the proposed mediator, if any; the issues the committee proposes 
to consider; and a proposed schedule for completing the work of the commit
tee. The notice also would invite members of the public to comment on 
whether the use of regulatory negotiation in developing a rule is appropriate; 
whether the appropriate interests are represented; whether the members se
lected adequately represent their interests; whether the committee is consider
ing the appropriate issues; whether the agency representative is appropriate; 
and any other matter of interest. Comments would be due thirty to sixty days 
after publication of the notice. The primary purpose of the notice would be to 
ensure that no organization with a substantial interest in the subject matter of 
the regulation was overlooked and that the selected representatives adequately 
represent the interests of members of nominal classes.
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8. The Final Committee
The agency and the convenor would then consider all relevant materials 

submitted in response to the Federal Register notice.433 Two instances may 
arise in which the agency and the convenor would determine whether someone 
who is not in the preliminary group should be included on the final negotia
tions committee. Someone may argue that an appropriate interest is not repre
sented. A nonparticipant might argue that it too should be allowed to 
participate directly with a representative at the table even though someone 
with a similar interest would be present.

433. The entire process of convening the regulatory negotiation group, from the initial inquiry sub
mitted to the convenor to the close of the comment period, should take only 60-90 days. At first blush, 
this period might appear to delay rulemaking. The time required to convene the negotiations is proba
bly insignificant, however, if the start-up time consumed when agencies undertake projects themselves 
is taken into account. Start up time may be particularly long when there is a great deal of disagreement 
over a proposal. Because the comment period helps ensure that the proper parties are identified and 
included in the rulemaking process, such disagreement is minimized Thus, the potential benefits of 
negotiations clearly outweigh the extra time devoted to the comment period. Moreover, negotiated 
regulations reduce the time spent on development of facts and on agency and judicial review of the 
proposed negotiated rule. See infra notes 550-53 and accompanying text (describing agency and judi
cial review of negotiated rule). Therefore, the time initially expended will be more than made up by 
delays avoided at later stages.

434. One environmental mediator argues that a party must meet a higher threshold to gain access to 
the negotiations than to influence them once the party is admitted. G. Cormick, Environmental Media
tion in the U.S.: Experience and Future Directions 15 (Paper presented to the Annual Meeting of 
American Association for the Advancement of Science (1981)).

435. See infra note 556 (discussing judicial tests to determine standing).
436. Note, supra note 96, at 1878 n.42.
437. In making this determination, the agency and convenor would follow the usual legal criteria for 

determining the adequacy of representation, such as in class action and intervention criteria. See infra 
notes 558-61 and accompanying text (discussing judicial methods of determining whether interests are 
adequately represented).

Resolution of the inclusion question requires determination of three factors. 
The first question is whether the interest is sufficiently close to the issues under 
consideration that it has “standing” to participate. An interest may simply be 
too remote to be included.434 An interest, however, should be excluded only if 
its connection to the rule is so remote that its allegation to the contrary is frivo
lous.435 It seems unlikely that a group would want to participate unless it actu
ally were interested in the outcome.

The second question is whether the proposed interest is different from the 
interests already represented. For example, a group that believes its represen
tative should participate in the negotiation could argue that its position is dif
ferent from that of another group that was selected to represent a certain 
interest. Although their initial positions may differ, their views may virtually 
coincide in the long run. The apparent differences might be manufactured to 
secure a representative at the negotiating table.436 The agency and the conve
nor, therefore, must determine whether the applicant’s interests really are di
vergent from those interests proposed in the notice, and whether one of the 
interests already selected for the negotiations adequately represents its 
interests.437

The final determination in the inclusion question is whether, even if the in
terest is already represented, the applicant nonetheless should have its own 
representative at the table. The negotiation committee is not composed of only 
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one representative of each interest; rather, it includes representatives of groups 
that would be significantly affected. Those interests are likely to overlap to a 
significant degree.43* Thus, in determining whether to add another representa
tive, the agency and convenor should consider the number of representatives 
already present, the diversity of their views, and the centrality of the new or
ganization to the issues.

438. For example, several chemical companies and the Chemical Manufacturers Association, as well 
as several environmental groups, participated in the toxic substances dialogue group. Regulatory Nego
tiation Hearings, supra note 221, at 55-56 (testimony of Sam Gusman, Senior Associate of Conservation 
Fund) (identifying members of toxic substances dialogue group). Similarly, the National Coal Policy 
Project had multiple representatives of allied interests organized into caucuses. See supra text accompa
nying notes 206-16 (describing National Coal Policy Project as example of formation of complex nego
tiation group). Also, many environmental organizations were involved in the Homestake Mine 
negotiations, although one was clearly dominant. Mediation Agreement, supra note 164.

439. As Susskind and Weinstein comment:
[NJot all participants can or should participate in a dispute resolution process to the same 
degree or over the same period of time. Those most directly concerned, for whatever reason, 
will want and should be permitted to participate from the start, in greater depth, and with 
greater frequency than those with less direct concerns. As the process continues, the parties 
will change. Groups whose concerns have been satisfied or who discover they have no real 
interest in the outcome will depart; other groups will become involved as their interests be
come clearer.

Susskind & Weinstein, supra note 92, at 339. In addition, if new issues emerge as the negotiations 
proceed, new parties may have an interest in the outcome of the negotiations.

440. See Wagner Elec. Corp. v. Volpe, 466 F.2d 1013, 1019 (3d Cir. 1972) (holding that notice of 

In determining whether additional organizations should participate, the 
agency and neutral convenor should seek the advice and consultation of the 
preliminary negotiation group. These interests and their representatives may 
be in the best position to determine whether a sufficient nexus exists between 
the applicant and the subject matter. The agency and the convenor, however, 
should not rely exclusively on the views of the preliminary negotiation group; 
rather, they should independently determine whether the new party should be 
represented. One of the main purposes of the Federal Register notice is to 
encourage interests that have not been identified by the consultative process to 
identify themselves and to seek admission to the negotiations. That the con
sultative process did not identify these interests may mean that the negotiation 
group, or at least some of its members, did not recognize or accept the legiti
macy of the interests’ positions. This possibility indicates the need for an in
dependent assessment of the claim.

After reviewing the comment material, the agency and the convenor should 
agree on the final contours of the negotiating group, including its members, 
issues, and schedule. The agency would publish a notice in the Federal Regis
ter reflecting these determinations. The notice should provide the agency’s 
reasons for the inclusion or exclusion of any interest. Because the issues, inter
ests, and individuals engaged in the negotiations are likely to change over 
time,438 439 the Federal Register notice should not be regarded as limiting negotia
tions to the terms listed in the notice. Rather, its function is to provide notice 
of the negotiation, and like a notice of proposed rulemaking, it defines a sphere 
of possible actions. If, however, negotiations depart fundamentally from the 
terms of the original notice, another notice in the Federal Register should be 
published.440
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Assembling the final committee to negotiate the proposed rule undoubtedly 
will be a sensitive and important point in the regulatory negotiations. It is 
essential to the legitimacy of the process that each organization with a signifi
cant interest in the subject matter be offered representation in the group and 
that no interest should be turned away unless its connection to the regulation is 
remote. On the other hand, every interested individual person, firm, or organi
zation cannot participate in negotiations because the process might become too 
unwieldy. If there are many potential participants, the major interests could 
be organized into caucuses to develop common positions and to use common 
representatives.441 The convenor may find it necessary to meet with the respec
tive interests to convince them to coalesce. One advantage of such caucus for
mation in regulatory negotiations is that the espoused interest actually would 
be represented more effectively than it would be in the formal, adversarial 
process that could result if everyone insisted on being at the table.

amendment to automobile safety regulations must be comprehensible to “not so knowledgeable” as 
well as knowledgeable interested persons).

441. The parties coalesced in this manner in the Resource Conservation and Recovery Act settle
ment negotiations. Roisman Interview, supra note 106. The many challengers organized a steering 
committee and appointed representatives for each issue. Id.

442. See infra notes 552-53 and accompanying text (describing reduction in judicial challenges to 
rules resulting from negotiated rulemaking).

443. See infra notes 550-51 and accompanying text (describing procedure of publication and com
ment for proposed negotiated rule).

444. G. Cormick, supra note 427. at 9.

At this stage the process could degenerate into a fight over who gets to sit at 
the table, unless the similar interests band together for purposes of representa
tion. The convenor and the agency must take great care to ensure that their 
decision in assessing interests and putting together coalitions is of the highest 
integrity. Otherwise, the time consumed and acrimony generated by this 
wrangling could easily vitiate the benefits of the regulatory negotiation 
process.

The determination of the participants should not be subjected to judicial 
review independent of the review of the resulting negotiated rule.442 Judicial 
review at this stage would subject the entire process to delay and doubt and 
thus would interfere with the establishment of fruitful negotiations. Thus, a 
court decision could be deferred until the regulation is promulgated. The de
termination of the participants is not final agency action because the party 
seeking to participate would still be able to submit its views on the rule before 
it becomes final.443 Further, because the convenor, a neutral third party, makes 
the essentially judicial determination of the applicant’s standing or adequate 
interest, subsequent judicial review would provide adequate protection for the 
interest against improper participation determinations.

E. THE NEGOTIATIONS

1. Establishing the Groundrules

Because the parties are unlikely to have previously engaged in negotiations 
among themselves, they need to establish the groundrules that will govern, or 
at least guide, the negotiations.444 A party who attends an unstructured session 
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without guiding principles is likely to maintain a defensive, adversarial posture 
simply because the process is unfamiliar. Therefore, defining the rules of ac
ceptable conduct and the procedures under which negotiations will be con
ducted is important if the benefits of negotiation are to be realized. Although 
creative problem-solving can develop only with time, the rules can foster that 
process.

2. Rule of Reason
Milton R. Wessel has developed a set of dispute resolution principles that he 

calls the “Rule of Reason.”445 Perhaps the fundamental application of the 
guidelines to negotiations is to remind the participants periodically that their 
purpose is to reach a mutually acceptable agreement when possible, not to seek 
victory for their positions. The parties should keep in mind that they must sort 
out, weigh, and accommodate conflicting interests. Thus, they need to be re
minded of the give and take and good faith of the negotiation process.

445. M. Wessel, The Rule of Reason 19-24 (1976) (discussing methods of dispute resolution in 
corporate litigtion); M. Wessel, supra note 80, at 94-101 (discussing dispute resolution techniques).

*446. NCPP Summary, supra note 206, at 23; see M. Wessel, supra note 80, at 97-98 (complete list of 
rule of reason guidelines); M. Wessel, supra note 445, at 19-24 (same).

447. NCPP Summary, supra note 206, at 3.
448. See supra note 128 (judicially imposed restrictions on ex parte meetings result in inability to 

gain information and to reach consensus).
449. See infra note 457 and accompanying text (FACA requires meetings be open).
450. 5 U.S.C. § 552b (1976).

The National Coal Policy Project used Wessel’s Rule of Reason to develop 
its set of negotiating principles:

Data should not be withheld from the other side. Delaying tactics 
should not be used. Tactics should not be used to mislead. Motives 
should not be impugned lightly. Dogmatism should be avoided. Ex
tremism should be countered forcefully. . .but not in kind. Integrity 
should be given first priority.446

The National Coal Policy Project found that “agreement to use these princi
ples helped convince participants that [they] could resolve some of their differ
ences constructively, and as it turned out, conducting project meetings in the 
spirit of the Rule of Reason did facilitate the search for workable solutions to 
the difficult issues being addressed.”447 In essence, these principles establish a 
code of conduct designed to guide, to the extent possible, the participants in 
good faith negotiations.

3. Confidentiality
One significant issue the participants must face at the outset of negotiations 

is the extent to which the process will be open to public inspection. Under 
current theories agencies are accountable for reaching rational results based on 
the neutral exercise of their discretion. Thus, the rulemaking process is subject 
to public scrutiny at virtually every stage. For example, ex parte rules prohibit 
discussions and transmittal of data unavailable to others;448 advisory commit
tees are open to public attendance;449 the Sunshine Act requires that meetings 
of collegial agencies be open to the public;450 and the Freedom of Information 
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Act requires agencies to provide the public with many of their internal docu
ments.451 In short, the current political climate distrusts meetings and other 
communications between agency officials and members of the private sector 
unless they are open to all. Therefore, confidential exchanges are frowned 
upon, if not banned outright. In keeping with this theory, the parties to a regu
latory negotiation may agree to conduct their affairs in public.

451. Id. § 552 (1976 & Supp. IV 1980).
452. J. Dunlop, supra note 302, at 18-21 (private negotiations prevent injection of press into relation

ship between negotiators and constituents); see Regulatory Negotiation Hearings, supra note 221, at 57 
(statement of Sam Gusman, Senior Associate. The Conservation Foundation)(favoring closed discus
sions between businessmen and environmentalists).

453. Although the information ultimately may be revealed in the explanation of the basis of a pro
posed rule, the party would be more reluctant to reveal such information initially because negotiations 
might break down and confidentiality lost without the corresponding benefit of having achieved a pro
posed rule.

454. At the Federal Trade Commission, for example, both private companies and agency representa
tives were reluctant to attend a meeting for precisely such reasons. Reich, supra note 96, at 88-89.

455. It should be noted, however, that many highly technical and controversial standards are written 
under procedures that ensure public access. Indeed. ACUS considers the decisionmaking process an 
important element in an agency’s decision whether to adopt an existing standard. See Administrative 
Conference of United States Recommendation 78-4(6)(c)(viii), 1 C.F.R. § 305.78-4(6)(c)(viii) (1981) 
(discussing whether the standard proposed for adoption should be formulated under public scrutiny 
and review). Thus, the negotiation process clearly can work in public. Most of the experience in the 
standards area is with making technical judgments, however. Many of the regulations under considera
tion here involve questions that are more political. The distinction should not be pressed too far, how
ever. because experience may show that the regulations could be negotiated in open meetings.

456. Indeed there would be no true ex parte communications because the competing parties are 
represented in the negotiations. Also, because the fruits of the negotiation would be published as a 
notice of proposed rulemaking, the public would have an opportunity to check any decisions that are 

Several experts, however, believe that negotiation is a process best carried on 
in private.452 Several examples demonstrate the benefits of privacy. First, the 
negotiators must make concessions on different issues to permit maximization 
of their own goals. Moreover, negotiators must be able to explain the results of 
their negotiations to their constituents and the reasons for conceding a particu
lar issue that the negotiator believes is not of central importance. Second, a 
party may be reluctant to yield confidential data that can be useful to negotia
tions, if doing so will destroy its confidentiality.453 Third, a party reasonably 
could be reluctant to engage in the give and take of the negotiation process if it 
thought that a tentative position it raised in the negotiations subsequently 
would be held against it in another forum, such as litigation or an ensuing 
rulemaking process.454 Finally, and perhaps most significantly, a public forum 
may cause some of the parties to continue to posture and to take a hard, un
yielding position. In short, public scrutiny could mean that the detrimental 
aspects of the adversarial process result without the correlative benefits of a 
neutral decisionmaker.

The negotiators therefore should be able to close their meetings in appropri
ate circumstances.455 The procedures of the negotiation process itself provide 
the safeguards that accrue from public meetings. The political legitimacy of 
the resulting rule derives from the acceptance of the rule by the parties in inter
est, and not on the public procedures by which it was developed. Further, the 
parties should feel no inhibition from meeting on a confidential basis with the 
mediator or other parties to the negotiation.456
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Under current law an agency likely would be inhibited from participating in 
a closed regulatory negotiation session. FACA457 would require that the nego
tiation group be established as an advisory committee. Thus, FACA also 
would require that notice of advisory committee meetings be published in the 
Federal Register and that such meetings be open to the public.458 On the other 
hand, agencies regularly meet on a confidential basis to settle lawsuits chal
lenging rules.459 Arguably, one of the main advantages of working out rules in 
settlement rather than in negotiations before the final rule is issued is precisely 
the absence of ex parte rules which prohibit a confidential, sleeves-up working 
session in which the parties work out the details of a good rule. This is not to 
say that all meetings should be closed; rather, the committee should be able to 
close the meeting in appropriate circumstances.

made. The rationale of the ex parte rules, moreover, applies with greater vigor after the notice of 
proposed rulemaking is published and after the close of the comment period.

457. 5 U.S.C. app. §§ 1-15 (1976 & Supp. IV 1980).
458. Id. § 10(a)(1) (1976). The head of the agency to which the advisory committee reports may 

determine that a portion of a meeting should be closed in accordance with the criteria by which agen
cies may close meetings under the Sunshine Act, 5 U.S.C. § 552b(c),(d)( 1) (1976). A very clumsy pro
cess would result if every time a regulatory negotiation committee thought it would be advisable to 
conduct its sessions in private it had to obtain the permission of the agency head before doing so. 
Therefore if regulatory negotiation is to be used, FACA should be modified to provide a less cumber
some procedure for closing meetings.

459. See supra note 197 (member of press seeking admission to settlement meeting turned away).
460. This procedure was followed in dialogue groups of businessmen and environmentalists. Supra 

note 223 and accompanying text; Regulatory Negotiation Hearings, supra note 221, at 56 (statement of 
Sam Gusman, Senior Associate, Conservation Foundation).

461. This procedure was followed in the National Coal Policy Project. Regulatory Negotiation Hear
ings, supra note 221, at 36 (statement of Laurence I. Moss, Environmental Caucus, Chairman of Na
tional Coal Policy Project).

462. Fed. R. Evid. 408; Fed. R. Civ. P. 68.
463. See 8 C. Wright & A. Miller, Federal Practice and Procedure: Civil § 2018, at 144 

(1970) (discussing use of protective orders to preserve privileged information).
464. Reich, supra note 96, at 83.

If the committee decides to close the meeting, additional issues must be con
fronted. One is an agreement on how the group will release statements to the 
public. A basic requirement that no one may publicly characterize a position 
taken by another in a public statement460 could prevent pressure from being 
applied on parties through press releases. Or, the committee could agree that 
no public statement be made without review by all the parties.461

A procedure should also be established whereby the parties’ positions and 
the information exchanged cannot be held against them if negotiations are un
successful. This procedure would be similar to the traditional rule of evidence 
that prohibits the subsequent use of settlement offers462 and the customary 
practice of developing a protective order that preserves privileges and confi
dences for documents exchanged during discovery or in settlement negotia
tions.463 Professor Reich has characterized this practice as a form of “use 
immunity,”464 under which the parties would agree not to use the positions 
taken during negotiations or the information exchanged in a subsequent 
proceeding.

In addition, the parties need assurance that the information generated in 
negotiations will not be available under the Freedom of Information Act 
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(FOIA).465 In most cases, the negotiation group would receive the same treat
ment as an advisory committee, which would make FOIA applicable.466 That 
status might preclude the withholding of confidential information.467 If the ne
gotiation information is not protected from disclosure, the parties may feel 
inhibited from writing issues and taking tentative positions for fear that they 
would be released and held against them if negotiations fall apart. Therefore, 
it should be made clear, perhaps through legislation, that the FOIA would not 
apply to a regulatory negotiation committee and that confidentiality could be 
maintained.

4. Principled Negotiations

The Harvard Negotiation Project developed a series of principles to facili
tate reaching agreement or, as the title of its directors’ book puts it: “Getting to 
Yes.”468 Although the Rule of Reason defines the relationships among the 
negotiators, the principles suggested here are addressed to each individual ne
gotiator. A mediator would periodically remind the parties of the following 
three principles.

Focus on the respective interests, not on the initial positions.469 Parties
develop initial positions for several reasons. They might be a package com
piled by the representatives from the “wish” lists of the constituents.470 They 
might enhance the ultimate bargaining position. They might reflect the party’s 
belief that the initial position is the only solution to the problem. Communica
tions can quickly break down if the parties’ initial positions are the focus of 
discussions because each side will dig in to defend its starting point, and antag
onism will result.471

Fisher and Ury provide the-example of two people quarreling in a library,

465. 5 U.S.C. § 552b (1976).
466. See 5 U.S.C. app. § 10(b) (1976) (all advisory committee documents subject to public inspec

tion). But cf. Public Citizen Health Research Group v. HEW, 668 F.2d 537, 544 (D C. Cir. 1981) (Pro
fessional Standards Review Organization (PSRO) not an agency subject to requirements of FOIA).

467. In addition, if the committee is regarded as an advisory committee rather than an agency, the 
application of the "intra-agency” memoranda exemption is unclear. 5 U.S.C. §552(b)(5)( 1976) (al
lowing agencies to prohibit public scrutiny of inter- or intra-agency memoranda or letters).

468. R Fisher & W. Ury, Getting to Yes (1981).
469. Id. at 41-57.
470. Dunlop points out:

[I]t is vital to sense the priorities sought by each side, and the severity of their opposition to 
proposals, in truth rather than merely in formal petitions or in public pronouncements .... 
[Negotiations or mediation is often the art of putting together packages that recognize the 
true priorities on each side that will ‘sell’ to both parties informally as well as in any formal 
ratification process.

J. Dunlop, supra note 302, at 12-13.
471. Fisher and Ury argue:

When negotiators bargain over positions, they tend to lock themselves into those positions. 
The more you clarify your position and defend it against attack, the more committed you 
become to it. The more you try to convince the other side of the impossibility of changing 
your opening position, the more difficult it becomes to do so. . . . As more attention is paid to 
positions, less attention is devoted to meeting the underlying concerns of the parties.

R. Fisher & W. Ury, supra note 468, at 5. 
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one wanting the window open and the other wanting it closed.472 They argue 
back and forth, unable to reach an agreement. When the librarian asks what 
the problem is, one says that the library is stuffy and that he wants the window 
open for some fresh air; the other says that the open window is blowing his 
papers about. The librarian proceeds to open a window around the corner 
which allows ventilation without the draft. The moral is that once the parties’ 
respective interests are addressed, negotiations can attempt to accommodate 
them.473

472. Id. at 41.
473. Id.
474. See supra notes 160 & 233 and accompanying text (detailing Snoqualmie Dam dispute).
475. Id.
476. D. Gilmore, supra note 267, at 40-41 (describing joint problem solving from serious bargaining 

in open, flexible negotiations).
477. Id.
478. Defining what a party wants includes both what it seeks to obtain from the negotiations and 

what aspects of the other parties’ proposals it opposes. Hence, the ranking of priorities is both positive 
and negative, ranging from those aspects the party strongly desires to those it strongly opposes.

479. R. Fisher & W. Ury, supra note 468, at 58-83. This is the “win/win” condition in which both 
parties are better off as a result of the dispute resolution. See supra note 265 and accompanying text 
(describing win/win situation of game theory).

480. See supra notes 240-41 and accompanying text (discussing parties’ need to believe they will 
profit from negotiation).

481. Although negotiations often require parties to trade interests and to make compromises, collab

A concrete example of how successful negotiations resulted when parties fo
cused on their respective interests involved the Snoqualmie Dam.474 Environ
mentalists opposed construction of a dam while farmers advocated it.475 If 
their initial positions had been maintained there would have been no way of 
reaching an agreement. After analysis of their interests, it turned out that 
agreement could be reached because both parties sought the preservation of 
the valley and were able to negotiate an agreement on how that could be done. 
Similarly, in an enforcement action, the EPA sought to force a company to 
change the fuel it was burning and to retrofit its boilers; the company re
sisted.476 By focusing on positions, the parties reached a deadlock. Focusing 
on their interests they were able to reach an accommodation. The company 
was interested in efficiency and EPA was interested in reducing air pollution. 
They agreed to a new, modern boiler that maintained efficiency while reducing 
pollution.477

Interestingly, the parties themselves do not always recognize what their in
terests are. They need to define what they really want,478 479 to sort out their 
priorities, and to define the criteria by which they will judge an ultimate agree
ment. Because the party may enter the negotiation with a particular position 
that does not reflect an interest analysis, the mediator or the parties themselves 
should probe to discover just what the respective interests are.

Seek options that allow mutual gain. ™ The reason people enter into ne
gotiations is that they believe they can better achieve their goals through nego
tiation than through some other process.480 Thus, agreement is more likely to 
occur if it can be cast in terms that permit each party to win, as in the library 
window and Snoqualmie Dam examples. The negotiators can then view them
selves as a collaborative481 group seeking a solution to a problem, rather than 
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as combatants. To be sure, this goal is frequently elusive when the parties 
have conflicting interests that must be reconciled. The goal of attaining collab
oration, however, can be borne in mind by the parties as they try to invent 
solutions that allow each side to win its important priorities. The parties must 
compare what is practically achievable in negotiations with what is likely to 
occur should negotiations break down.482

oration allows all parties to achieve a common goal. See supra note 265 (discussing difference between 
collaboration and negotiation).

482. The negotiators must compare proposals to their "BATNA”—best alternative to a negotiated 
agreement. R. Fisher & W. Ury, supra note 468, at 104-06.

483. Id. at 84-98.
484. Id. at 96-98.
485. Environmentalists, Industry, Slate Reps, Agree on Key Superfund Issues, Inside EPA, Oct. 9, 

1981, 7-8.
486. Id. at 8.
487. Supra note 476 and accompanying text (discussing accomodation of company’s interest in fuel 

efficiency and EPA’s interest in reduction of air pollution).
488. Id.
489. R. Fisher & W. Ury, supra note 468, at 118.
490. Id. at 62-63. Such brainstorming sessions are likely to be fruitful, both between the constituent 

elements of each party or interest represented, as well as among the representatives at the negotiations. 
Because the purpose of the exercise is to define potential solutions, the parties should be free to explore 
ideas ranging from conservative to radical extremes. Id.

Define objective criteria.483 By agreeing during the negotiation to the
objective criteria by which an ultimate agreement might be judged, the parties 
can facilitate negotiation. Fisher and Ury give the example of a person negoti
ating with an insurance company over the value of a car that was destroyed. 
The two sides agreed on criteria by which value is determined and then ap
plied the criteria to the car in question.484 Similarly, during a recent give and 
take session among environmentalists, industry groups, and state representa
tives on controversial environmental issues involving the Superfund, the par
ties informally reached a consensus on several key issues, including a ranking 
model for deciding which toxic waste sites would receive immediate atten
tion.485 This model establishes criteria that can be used to mechanically estab
lish a priority for sites that can then be subject to expert judgment.486 Objective 
criteria obviate the need to wrangle over the individual parties’ rankings dur
ing the negotiation process.

In the EPA enforcement case described above, one of the major contentions 
between the parties was how air pollution from the plant should be mea
sured.487 The plant was able to demonstrate that its model was more accurate 
than the one EPA intended to use.488 Thus, once the parties established objec
tive criteria, they could explore alternative ways of meeting their respective 
goals and measuring the proposed solutions against them.

5. Single Text Procedure

One way of reaching agreement is by means of the “one text procedure.”489 
The parties engage in a brainstorming session in which they identify the issues 
involved and potential solutions.490 No one is committed to the issues or solu
tions; rather, the goal of the process is to define the contours of a possible
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agreement.491 The fundamental groundrule of this procedure is that as 
thoughts develop, no one is permitted to make adverse comments or criti
cisms.492 Rather, the function of the brainstorming is to develop as many ideas 
as possible.493 A mediator assists in developing the laundry list. The parties 
then begin weeding out the inappropriate issues and raising new ones. The 
text is circulated for comment and revision. The range of agreement is nar
rowed through the iterative process, and the remaining issues can be con
fronted directly.494 For example, the Mining Task Force of the National Coal 
Policy Project used this process to identify the issues involved.495 By pinpoint
ing the issues, the parties defined the nature of the disagreement among them
selves and they were able to focus on the reasons for the disagreements,496 
which in turn lead to agreement on what research was necessary.

491. Id. It would be very difficult to hold these sessions in public because each party could reason
ably fear having some suggestion or observation attributed to it in a way that would make it difficult to 
disown in the future. Moreover, without an agreement to hold the exchange confidential, a party might 
fear that its suggestion would be perceived as a fixed position. Finally, the parties might fear revealing 
confidential information or positions if the sessions were public. These possibilities would hamper the 
whole process, which is designed to enhance the generation and free exchange of thoughts and ideas. 
Thus, these brainstorming sessions should probably remain confidential.

492. Id. at 62. Ridicule or criticism of one party’s suggestions would probably chill its willingness to 
explore creative ideas and would foster adversarial relationships.

493. Id. Fisher and Ury further suggest that the groups' ideas be written on a paper or chalkboard. 
In that way, the group would coalesce and focus on solving the problems confronting it. Thus, the 
members would avoid confronting each other. Id. at 64.

494. Id.
495. NCPP Summary, supra note 206, at 17-18.
496. Id, Murray Interview, supra note 206.
497. NCPP Summary, supra note 206, at 18 (research enabled group to focus on specific problems 

and solutions).
498. Id.

6. Developing the Factual Base

Obviously, no single approach to developing factual material is necessary or 
even the “best” way for the parties to reach an agreement. Rather, the parties 
themselves will have to decide what information is reasonably necessary to 
enable them to make a responsible judgment and how to obtain that informa
tion. The following is a brief review of three approaches that have been used in 
negotiated agreements: common research; review and comment; and data 
mediation.

Common research. The parties may be able to agree on what research is
needed and may decide to conduct that research jointly. For example, the 
Mining Task Force of the National Coal Policy Project needed to conduct re
search before the Project could reach an agreement.497 Two staff members, one 
representing the environmentalists and one representing industry, conducted 
research, developed proposed findings of fact, and drafted a report.498 The re
port was based on observation, discussions, and literature review. The Task 
Force discussed the report at its meeting, revised it accordingly, and conducted 
new research as needed. The Task Force as a whole conducted on-site re
search by examining various mines. When there was disagreement about the 
facts, the Task Force resolved the question on the basis of the best current 
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information.499 The policy discussions were thus more precisely focused than 
they otherwise would have been.

499. Id. One of the important aspects of this fact finding was that it was done on a regional basis, 
without attempting to “homogenize" the facts to fit the nation as a whole. The Task Force decided that 
regional differences were critically important and had to be preserved in the recommendations. Id.

500. Fox, supra note 96, at 102. One commentator explained:
The aim of the institute is to supply both the EPA and the industry with the best common base 
that independent scientific investigation can provide for determining appropriate regulations. 
. . . [T]he institute [is] “fiercely independent.” Its structure was carefully devised to provide 
maximum protection for a set of scientific processes that will yield results whose integrity and 
quality will be above question.
The formation of the institute brings to fruition the efforts of many government and industry 
representatives to find a mechanism for improving research on health effects while reducing 
costs and government-industry friction. Representatives from the U.S. auto industry and 
from 17 importing companies have formally indicated their support of the institute.

Id.
501. Fox, supra note 96, at 101.
502. Danielson Interview, supra note 162.
503. A variant of this process has apparently been followed in some Nuclear Regulatory Commis

sion licensing proceedings. Roisman Interview, supra note 106. In that case, the agency held a meeting 
with one of the parties in interest and invited the others to observe. The ground rules were that the 
observers were not permitted to ask questions. The agency representatives asked clarifying questions, 
but did not cross-examine. The process developed a base of information in a nonadversarial way so the 
parties were able to better discuss their concerns. Id.

504. Danielson Interview, supra note 162. The Mining Task Force of the National Coal Policy Pro
ject also found that “differences began to dissolve as [they] moved away from discussing generalities 
and began to focus on specific issues.” NCPP Summary, supra note 206, at 18; see Murray Interview, 
supra note 206 (agreement on research findings enabled group to focus on problems and solutions).

505. Badaracco describes how standards limiting occupational exposure to vinyl chloride were nego- 

Similarly, the Health Effects Institute, a research organization funded by the 
EPA and industry, was created to conduct research on health questions per
tinent to EPA regulation.500 The representatives to the Institute are currently 
attempting to reach agreement on research protocols.501 Even though the rep
resentatives might agree on the necessary research and its protocol, they may 
not necessarily agree on the implications of that research. Thus, they reserve 
arguments over the implication of that research.

Review and Comment. The respective parties may themselves have a
great deal of information that can be used as the basis for an agreement. They 
may be reluctant, however, to share that information unless they share it in a 
context that fosters agreement and does not abuse the information exchange. 
Under one solution, one party provides its technical information in a session in 
which the other parties may ask clarifying questions, but may not challenge 
the data. The other parties then make similar presentations. This process was 
followed in the Homestake Mine regulation.502 Although the other parties’ ex
pertise enabled them to ask probing questions, they did not challenge the in
formation in an adversarial fashion.503 The parties found that agreement on 
the facts facilitated agreement on common principles.504

The participants in such information exchanges pointed out, however, that 
the success of this approach depends on the respective parties’ ability to draw 
on sufficient expertise to question and assess the data as presented. If they lack 
such expertise, they will be unable to develop the common understanding on 
the facts, and they will retreat to a position based on principle.505 The give and 
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take of discussion among experts defines the gaps in knowledge and what in
formation is needed for a decision on the merits. In the Homestake Mine ne
gotiations this approach reduced the adversarial environment, and some 
experts that had refused to participate in a formal proceeding were willing to 
provide their services.506 Indeed, the contacts developed during the negotiation 
process continued after agreement was reached and the parties worked to
gether toward common solutions of additional problems.507

dated in three European countries. J. Badaracco, supra note 93. He observes that important ques
tions concerning available technology, costs, compliance, and medical problems, can be viewed more 
objectively and independently because they can be verified and confirmed by the respective parties. Id. 
at 298.

506. Danielson Interview, supra note 162.
507. Cormick Interview, supra note 167.
508. See generally, Straus & Greenberg, Data Mediation of Environmental Disputes in Environmen

tal Comment (Wash. Urban Land Inst. 1977) (discussing data mediation process).
509. Potter, Third Party Review, in Government, Technology, and the Future of the Auto

mobile, at 367, 370 (1978).
510. Interview with David Potter, Vice President, General Motors Corporation (July 29, 1981) (copy 

on file at Georgetown Law Journal).
511. M. Wessel, supra note 80, at 173-80.
512. Id. at 174-75.
513. See supra notes 497-501 and accompanying text (discussing joint research and reporting).

Data Meditation. The parties may have differing views of the facts and,
therefore, it may be necessary to reconcile them to form the basis for policy 
choices. The parties, of course, can attempt such reconciliation through peer 
review, in which someone reviews the research of another, critiques it, and 
attempts to replicate it. Through this iterative process scientific and technical 
agreement emerges. Frequently, however, inadequate time prohibits the use of 
the normal scientific methods. The parties must make a more immediate 
agreement to seek some other method of determining a factual base, again 
without agreeing to policy implications.508

For example, as part of EPA’s rulemaking with respect to particulate emis
sions of diesels, General Motors Corporation wanted to avoid the duplication 
of effort, remove unconscious bias, and ensure that appropriate research was 
conducted before the rulemaking proceeding began. It proposed that a panel 
of referees evaluate the research conducted by the agency and by industry. 
General Motors would appoint one referee, the EPA would appoint another, 
and the two together would appoint a third. The panel would assess the valid
ity and accuracy of the parties’ research submissions.509 Although the EPA 
initially agreed to the process, it was never implemented.510

Wessel has proposed holding open conferences in which all experts in a field 
are invited to participate in a give and take discussion designed to explore 
factual matters.511 The purpose of such a conference would be to reach a scien
tific consensus on scientific issues. The conference would not attempt to nego
tiate or reach an agreement by accommodation.512 The parties also could 
utilize a process similar to that followed by the Mining Task Force of the Na
tional Coal Policy Project,513 thereby defining the factual issues involved in the 
question and attempting to reach a workable agreement on those facts.
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7. Keeping in Touch
The individuals participating in the negotiations must bear in mind, and 

sometimes be reminded, that they are representatives of broader interests. 
They must keep in touch with the views of their constituents and inform them 
of the progress of the negotiations. As talks progress toward a possible agree
ment, the representatives must ensure that the agreement is acceptable to their 
interests, lest the entire process fall apart at the end. As one experienced medi
ator has pointed out, the individuals at the table can end up seeing each other’s 
points of view to such an extent that they lose touch with the positions of their 
constituents.514 Thus, if ultimate agreement is to be reached, the group needs 
to know that the individuals can sell the agreement to their respective 
constituents.

514. Cormick Interview, supra note 167 (if negotiators become too close, constituents may accuse 
them of selling out). Further, as Dunlop states: “(I]t is a practical rule-of-thumb that one is nearing 
agreement across the table when there is more difficulty within each side than between the leading 
spokesmen across the table. Each principal negotiator is often as much preoccupied with handling the 
internal necessities as in controversy with the opposing negotiator.” J. Dunlop, supra note 302, at 16.

515. Webster’s Third New International Dictionary 482 (P. Gove ed. 1971).
516. Indeed, what constitutes consensus is one of the most difficult and complex questions that at

tends any group decision, and considerable academic literature has developed analyzing the various 
options. Two of the major contributors to this literature have characterized the question this way: 
“Democratic theorists, economic as well as political, have long wrestled with the intriguing ethical 
question of how ‘best’ to aggregate individual choices into social preferences and choices.” R. Luce & 
H. Raiffa, supra note 240, at 327. For a sampling of the literature, see id. at 327-70. For example. 
Arrow demonstrates that not all of the basic assumptions of the theoretical construct of majority rule 
can be true at the same time. K. Arrow, Social Choice and Individual Values (1951). Mueller 
collects and analyzes much of the literature on nonmarket decisionmaking. D. Mueller, Public 
Choice 68-89 (1979). In particular, he analyzes the strengths and weaknesses of alternative modes of 
decisionmaking, including majority rule, optimal majorities, unanimity, and logrolling. Id. at 19-58.

F. EXTENT AND NATURE OF THE CONSENSUS

1. What is a Consensus
The purpose of the regulatory negotiation is to enable the parties in interest 

to reach an “agreement.” Just what that means, however, remains unsettled. 
Does it mean unanimity; no “reasonable” dissent; concurrent majorities, in 
which a majority of each interest agrees; a substantial majority of those pres
ent; a simple majority; or some other calculation? Even the words used to 
describe the process are unhelpful. The definition of consensus in Webster’s 
Third International Unabridged Dictionary includes: “group solidarity in senti
ment and belief’; “general agreement: unanimity, accord”; “collective opin
ion: the judgement arrived at by most of those concerned.”515

What constitites “consensus” is one of the most difficult and complex ques
tions in regulatory negotiation.516 Yet, consensus is an essential ingredient of 
reaching an agreement. The willingness of some parties to participate at all 
may depend on how consensus is defined. Moreover, it influences both the 
internal dynamics of the group and the deference to which the agreement is 
entitled. Although sound arguments support each of several definitions, there 
are also arguments against each. Hence, consensus probably will remain a con
troversial subject, at least until some experience is gained in negotiating regu
lations. Because no a priori definition guides negotiations, the ground rules for 
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what constitutes agreement must be defined and understood before the process 
begins.

For these purposes, the most acceptable definition of consensus would be 
“general agreement,” which means that no party dissents significantly from the 
shared position. General agreement, however, does not necessarily mean una
nimity, because even if someone disagrees, the dissent may not be significant 
enough, either in weight or number, to destroy the agreement. Thus, the party 
may dissent on grounds that generally are viewed as irrational, or the party’s 
interests may not be sufficiently affected to regard its dissent as significant. In 
group consensus a dissenting minor interest, one not directly and immediately 
affected, can be disregarded even on a major issue without destroying the con
sensus. The dissent of a major interest, however, could destroy a consensus 
even on a minor point.517 An aphorism from the voluntary standards context 
sums up this analysis: Positions are weighed not counted. When deciding 
whether a consensus has been reached, the nature of any dissent is considered, 
including the strength of the dissenter’s views, the basis for the dissent, and the 
relationship of the dissenter to the issues involved.

517. Murray Interview, supra note 206.
518. See Gusman Interview, supra note 232 (discussing inappropriateness of voting to establish 

consensus).
519. See Jacobellis v. Ohio, 378 U.S. 184, 197 (1964) (Stewart, J., concurring) (discussing definition 

of pornography).
520. See supra notes 420-24 (discussing use of voluntary standards organization in negotiation).
521. One standards organization has stated that “(cjonsensus implies much more than the concept of 

a simple majority, but not necessarily unanimity, which often can be achieved only by compromises 
that reduce the quality of the standard.” American Society for Testing and Materials, The 
Voluntary Standards System of the United States of America 7 (1978) [hereinafter ASTM],

522. See Administrative Conference of the United States, Recommendation 78-4, 1 C.F.R. § 305.78- 
4(6)(c)(vi) (1981) (development of voluntary consensus standards in health and safety context requires 
review of dissenting views); P. Harter, supra note 178, at 117-20; Regulations Governing Com
mittee Projects §§ 1-4 (National Fire Protection Ass’n 1977) (describing appeal rights of dissenting 
members).

Ultimately, whether a consensus exists must be determined more by finger
tip feel than by any sort of mathematical calculation. One negotiator has 
stated that if you have to count votes, you do not have a consensus.518 Rather, 
like pornography,519 consensus is hard to define, but you know it when you see 
it. Unfortunately, this uncertainty raises some difficult questions. Can proce
dures be developed to ensure that the committee has reached consensus? Who 
decides whether a consensus has been reached?

2. Structured Decision

A voluntary standards organization may be used to negotiate the regula
tion.520 The consensus process used by such organizations in developing vol
untary standards ensures structured decisionmaking. The consensus process 
generally requires that standards be approved by considerably more than a 
simple majority of the committee, although unanimity is not required.521 
Moreover, it requires that negative votes and other objections to a standard be 
promptly and carefully considered. Finally, the consensus process provides a 
form of appeal by which an outvoted committee member may have the actions 
of the committee reviewed.522 These procedures, like those of hybrid rulemak
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ing, are generally designed to ensure the rational consideration of the various 
views of the participants. If these procedures are followed, it may be appropri
ate to say that the regulatory negotiation committee has reached an agreement 
when less than all of those present assent.

3. Lack of Structure
Ad hoc groups formed for purposes of regulatory negotiation, unlike stan

dards writing organizations, will not be subject to existing rules ensuring a 
structured decision. Hence, some other method must be developed to deter
mine consensus. For example, an individual, or several individuals, might be 
entrusted with the authority to decide if any dissents are reasonable or signifi
cant. Such a judgment is inherently value laden523 and delicate because the 
purpose of the process is to achieve agreement. Indeed, the very legitimacy of 
the process rests on the agreement of the interested parties. Thus, for purposes 
of regulatory negotiation, it may be better to require unanimity for agreement 
on a proposed rule.524

523. Deciding whether someone is an idealogue or is being unreasonably intransigent requires a 
valuing of the position taken.

524. Unanimity would not be required under structured decisionmaking. It may be that if regula
tory negotiation is attempted, experience will indicate some other manner of determining a consensus.

4. Unanimity

Unanimity has several benefits. First, parties may not agree to participate in 
a negotiation process if they think that their interests could be disregarded and 
a regulation proposed over their dissent. They reasonably may decide that it is 
better to retain whatever power they have by refusing to participate. For exam
ple, four different interests may require representation, of which three are es
sentially commercial and one is a public interest group. That public interest 
group reasonably might fear being outvoted by the commercial interests be
cause, although the commercial interests may differ among themselves, they at 
least share the common interest of being economically motivated. The public 
interest group may decide that its greater power lies with its ability to prompt 
congressional intervention. In addition, an agency might refuse to participate 
in a situation in which a group of commercial interests could override it be
cause it would be unseemly if its representative were outvoted and the group 
nonetheless expected thè agency to promulgate the agreement as a regulation. 
Requiring unanimity ensures that no interest will be outvoted. Thus, when an 
agreement emerges from the negotiations, there can be no doubt that a particu
lar interest agreed to it. Requiring unanimity, therefore, preserves the essential 
element of power.

Unanimity also is necessary if negotiation replaces the need for extensive 
factual research as one of the bases of a the legitimacy of the regulation. Cur
rently, an agency must conduct factual research to demonstrate the existence of 
a problem and the feasibility of the proposed solution. In regulatory negotia
tions, such research would be unnecessary if the parties concurred on both 
issues. For example, when an advisory committee recommended particular 
regulatory action to an agency, over the dissent of the affected industry, the 
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industry involved had a strong incentive to persuade the agency not to follow 
the recommendations.525 The agency, upon review, found the proposal did not 
have an adequate technical basis. Although the committee voted to recom
mend something that a majority of the participants desired, it failed to deter
mine whether the recommendation was technically feasible. If there had been 
unanimity, or even substantial consensus, the technical feasibility of the rec
ommendation would not have been an issue.526

525. Safety Standards for Matchbooks, 42 Fed. Reg. 22,656 (1977).
526. See Safety Standards for Matchbooks, 42 Fed. Reg. 22,656, 22,660-61 (1977) (CPSC rejects 

limited burn time requirement for book matches because technical feasibility not demonstrated); Con
versation with David Pittie, Commissioner of CPSC (Oct. 14, 1981). The question involved the offeror’s 
proposal for limiting the time a match would burn.

527. Gusman Interview, supra note 232 (unanimity requirement provides mindset for agreement).
528. One experienced enviromental mediator and careful observer of the process argues that agree

ments frequently can be obtained faster by requiring unanimity because the parties address the task of 
reaching agreement. The parties collaborate rather than try to use the system for all they can get. 
Interview with Gail Bingham of the Conservation Foundation (July 13, 1981)(copy on file at Ge
orgetown Law Journal}.

529. Letter from Laurence I. Moss to Philip J. Harter (May 12, 1981) [hereinafter Moss Letter] (copy 
on file at Georgetown Law Journat) It should be noted, however, that Mr. Moss believes unanimity 
should not be required, td.

The unanimity requirement also puts pressure on the negotiators to make 
good faith compromises in their efforts to reach an agreement.527 If a party 
knows that an agreement will be reached, even over its dissent, it can maintain 
a hard line and refuse to compromise. The dissenting party may continue to 
posture on behalf of its interest group if it believes that placing itself at a dis
tance from the regulation is politically expedient. Unanimity requires each 
party at the negotiation table to take responsibility for an agreement.528 Be
cause the party may not want to frustrate the committee by holding out, he 
may modify his position. Of course, the party could refuse to assent to the 
agreement if it were not in the overall interest of his constituency.

Moreover, unanimity “weighs” the strength of dissent. A party that is not 
completely happy with an agreement would file a dissent if permitted to do so. 
Under rules requiring unanimity, that party would be asked whether the dis
sent is strong enough to block agreement. A party faced with that situation 
frequently would agree that his adverse views are not sufficiently strong to stop 
the overall agreement. For example, virtually all of the recommendations of 
the National Coal Policy Project were unanimous. On at least one occasion, 
however, an individual agreed privately that the negotiation group’s position 
was in the public interest in the long run, but he felt that the group’s position 
would have such an adverse short run effect on his constituents that he should 
avoid public endorsement of it.529 Thus, in that situation, it seems unlikely that 
the representative would have blocked the agreement.

5. Problems with Unanimity
Requiring unanimity has its own problems, of course. Unanimity means that 

any party to the negotiation can stop the entire exercise by its intransigence. 
Such control could reward the ideologue because others might make com
promises they believed are unwarranted simply to achieve agreement. There
fore, requiring unanimity could lead to a proposed regulation that reflects a 
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lowest common denominator, rather than a fair accommodation of the com
peting interests. A person experienced in the voluntary standards area de
scribed a requirement for unanimity as “giving each party a loaded gun.”530 
The potential failure to accommodate fairly competing interests could cause 
the parties to view the negotiation process with skepticism. This problem is 
simply the converse of the need to preserve power: although each party worries 
that the others will not agree, each attempts to preserve its ability to control the 
outcome.

530. Interview with Walter V. Cropper, American Society of Testing and Materials (Sept. 29, 1981) 
(copy on file at Georgetown Law Journal}', see also ASTM, supra note 521 (requiring unanimity dimin
ishes the quality of standard).

531. Cf. Morgan, supra note 24, at 42 (discussing Federal Power Commission’s success in settling 
litigation); see Comment, supra note 195, at 789 n.587 (approximately 90% of Federal Trade Commis
sion cases disposed of through consent orders). See generally Administrative Conference of the 
United States, Federal Administrative Law Judge Hearings Statistical Report for 1976-78 
(July 1980).

532. See supra notes 226-37 and accompanying text (discussing settlements in environmental area).
533. See supra notes 521-22 and accompanying text (discussing procedures in structured decisions).
534. This term is adopted from John C. Calhoun. Calhoun, Disquisition on Government, in Ameri

can Government 33 (P. Woll ed. 1975).
535. Some caucuses, however, may consist of a single member.

In most negotiating situations, including those involving complex questions 
of policy, agreement of all the parties must be attained. The parties must all 
agree to the stipulation that is presented to the court settling litigation or to the 
agency settling a proceeding.531 Similarly, all the parties to complex environ
mental settlement negotiations must agree.532 Not only is unanimity important 
for preserving power, the fear that it is unreachable is overdrawn as evidenced 
by the number of different situations in which it is actually obtained.

6. Determining the Consensus
Although at a minimum, negotiating parties should try to accomplish una

nimity, that may prove to be impractical. Therefore, three alternative ways of 
determining whether a consensus has been reached should be seriously consid
ered: structured decisions; concurrent majorities; and substantial majority.

Structured decisions. The group may develop the regulation under rules
of organizations that develop consensus standards. Such organizations have 
rules that assure the consideration of every dissent by an impartial and 
respected appeals body and that establish the criteria for determining consen
sus.533 If the group reached the decision by following such rules, the decision 
would be acceptable as reflecting a consensus.

Concurrent majorities.534 The primary benefits of unanimity can be
achieved if all the represented interests concur, instead of requiring the agree
ment of each individual representative. In such a situation, the members of the 
negotiating group are identified by interest and caucuses are formed.535 Each 
caucus of the group must then support the decision. Each individual member 
of the negotiating group, however, need not agree specifically. This process 
would mitigate the disruptive effect of an ideologue because others that share a 
similar interest would not be persuaded by that person’s position and would 
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agree with the proposed action. The National Coal Policy Project, for example, 
used this process.536

536. Moss Letter, supra note 529 (discussing consensus approach).
537. If a party or interest holds out unreasonably and thus blocks the group consensus on a proposal, 

the remaining parties or interests could, of course, close ranks in support of the position on which they 
agree in any subsequent rulemaking. In such a case the dissenting party would be faced with taking on 
the world. The chances of its prevailing in the subsequent rulemaking proceeding might be substan
tially reduced unless the party has the residual power to achieve its will or others interpret its position 
as reasonable. Thus, before holding out, a party should bear in mind that doing so may actually dimin
ish its ability to influence the ultimate decision, and that the route to actual participation and influence 
is through good faith negotiation.

538. For example, some interest may be unable to develop a position on some issues. Hence, it would 
do little good to attempt to define the range of disagreement among the parties because a major player 
was unable to do so during negotiations. Or, if the entire process simply breaks down, the parties would 
revert to attempting to influence the decision through the exercise of other forms of power.

539. This aspect of the proposal is in direct contrast with the Federal Advisory Committee Act 
(FACA), which provides that a government representative must be authorized to adjourn any meeting 
and the committee is not allowed to conduct any meeting without the presence of a government repre
sentative. 5 U.S.C. app. § 10(e) (1976). Although this authority to adjourn and conduct meetings is 
defined solely in terms of individual meetings, the government representative effectively could end the 
entire process by refusing to attend any future meetings. In regulatory negotiations if any major inter
est were to walk out, the group would have to decide whether discussions would continue.

Substantial majority. Another alternative for determining consensus
would be to require that a proposal be supported by a substantial majority of 
the group, such as two-thirds, three-fourths, or all but one individual. Even 
then some interests may be reluctant to participate because they fear being 
outvoted. Thus, this process might be better if the ground rules also provided 
that at least one representative of each interest must support the proposal. 
That requirement would make clear that each interest, rather than each indi
vidual, retained its power by being able to veto a proposal.

7. Lack of Consensus
The negotiation group may, of course, be unable to reach a consensus, re

gardless of how one defines consensus. The lack of consensus may reflect disa
greement over almost every issue or it may extend only to a few aspects of a 
proposal.

If a consensus is not reached on a proposed regulation, the group should 
make the following determinations: whether the group is likely to reach con
sensus if discussions are continued; whether a consensus is unlikely, but a re
port detailing the extent of any consensus would be beneficial;537 whether the 
parties are deadlocked and it would not be profitable even to attempt to define 
their positions in a report.538 The experience and observations of the mediator, 
if any, can be helpful, but ultimately the parties themselves must make these 
decisions.539

g. reporting the agreement

After the committee reaches a consensus it must prepare a documentary 
package that the agency will use to translate the agreement into a regulation. 
A primary element of the package is the language the group proposes that the 
agency adopt as a regulation. If the group simply agreed on general principles 
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or made specific recommendations without proposing specific regulatory lan
guage, a major obstacle to the implementation of the agreement would remain. 
Transforming the agreement into a regulation requires the writer to become 
familiar with the underlying basis of the proposal. Many details that were not 
foreseen in a general agreement may arise, forcing the drafters to make a myr
iad of policy choices, some large, some small.540 Moreover, drafting a regula
tion requires sustained concentration and considerable resources. The time 
transaction costs required to draft the regulation could inhibit the agency from 
moving forward. Thus, the group itself should be responsible for drafting the 
detailed language of a regulation.541 Doing so will force the group to concen
trate on the details of its agreement and to define precisely the meaning of the 
agreement.542 Accordingly, the group is in the best position to codify its agree
ment because it is the body that reached the consensus.

The group also should prepare a preamble for the proposal when it is pub
lished in the Federal Register. Because the purpose of a preamble is to inform 
the agency, the courts, and the public of the “basis and purpose” of the pro
posed regulation,543 it should include the composition of the group; the nature 
of the consensus the group reached; the issues raised during the discussion; a 
short narrative discussion about each section of the standard, including both 
the purpose of the section and the reasons for its form; and the data and other 
information considered by the group in developing the regulation.544

540. Susskind and Weinstein point out that formalization of an agreement into a written document 
should not be viewed as a “pro forma chore”; rather, drafting the agreement forces the parties to re
examine past decisions in light of subsequent developments. The parties develop an overview of the 
entire agreement. This process may expose some areas that the parties thought were settled, but which 
in fact were not, or those in which a modification must be made to achieve final consensus. Susskind & 
Weinstein, supra note 92, at 345. Dunlop also emphasizes this factor: “(A]n axiom of negotiations 
ordinarily is that there is no agreement until all items in dispute have been resolved one way or the 
other, unless otherwise explicitly specified." J. Dunlop, supra note 302, at 17.

541 It is, of course, unlikely that the group as a whole would actually draft the proposed regulation 
from start to finish. Rather, the proposed regulation could evolve from the “one text” procedure. See 
supra notes 489-96 and accompanying text (discussing single text procedure to identify issues and possi
ble solutions). Or, it could evolve from drafts prepared by group members or staff. Nonetheless, the 
group as a whole would endorse the final regulatory language regardless of how it actually evolved.

542. Although the group may be able to reach agreement on general principles, it may be unable to 
narrow the agreement to a specific regulatory proposal. Thus, requiring the group to attempt to draft 
the language would help define the range of the agreement. Even if the agreement falls short of regula
tory language, the process is still valuable because it provides the agency with important information. 
Many of the benefits of a regulation developed by consensus, however, would be lost. That the parties 
are unable to reach agreement on the actual language may demonstrate that the agreement is more 
fragile than a consensus. Moreover, failure to draft the actual regulation may show that some highly 
controversial issues remain for the subsequent rulemaking proceeding.

543. The statement of basis and purpose would resemble the rationale statement of a voluntary stan
dard, a topic that recently has received considerable analysis. D. Swankin, Rationale Statements 
for Voluntary Standards—Issues, Techniques, and Consequences (1981) (National Bureau of 
Standards Publication-GCR-81-347) (publication defining, discussing and examining consequences of 
rationale statements); P. Harter, supra note 178, at 141-50 (discussing the need for a procedural his
tory and rationale of voluntary standards).

544. The statement of “basis and purpose" must enable the court “to see what major issues of policy 
were ventilated by the informal proceedings and why the agency reacted to them as it did .... The 
paramount objective is to see whether the agency, given an essentially legislative task to perform, has 
carried it out in a manner calculated to negate the dangers of arbitrariness and irrationality in the 
formulation of rules for general application in the future.” Automotive Parts and Accessories Ass'n v. 
Boyd, 407 F.2d 330, 338 (D.C. Cir. 1968). Thus, if the agency publishes the proposed rule as a regula
tion it should explain the proposal in a preamble that meets these criteria. Indeed, if the agency itself is 
to review the standard it will require the same information to make an intelligent decision.
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The preamble resulting from regulatory negotiations need not be as exten
sive as those currently required for technical rules.545 Under the traditional 
hybrid process, the legitimacy of the rule rests on a resolution of complex fac
tual materials and rational extrapolation from those facts, guided by the crite
ria of the statute. Under regulatory negotiation, however, the regulation’s 
legitimacy would lie in the overall agreement of the parties. Thus, the only 
facts that must be included in the preamble to a negotiated regulation are those 
that the negotiation group believes are necessary for an informed decision. 
The agency would not be required to prove either the existence of a problem or 
the feasibility of the proposed solution if those who would be affected agree on 
both issues.

545. The purpose of a regulatory negotiation is to enable the parties to address the range of issues 
involved in writing the regulation and to make deals in which each party attempts to maximize its own 
interests. Thus, the process envisions an interest giving in on one issue to achieve victory on another 
issue it believes is even more important. The explanation of the proposed regulation should not be so 
detailed that it inhibits the ability of the parties to negotiate candidly with one another or to explain the 
agreement to their respective constituencies. As Dunlop observes: “Negotiators desire to explain the 
concessions that have been made and the terms they have achieved directly to their constituents rather 
than have the press or media initially make that explanation and state the merits, or deficiencies, of the 
settlement.” J. Dunlop, supra note 302, at 19. Although Dunlop spoke of media coverage in the context 
of labor settlements, the same principle applies here: the preamble should describe why the proposal 
meets the needs of the group and what it does, but should not go into the details of the various conces
sions. It should describe the regulatory result and the underlying logic of the regulation, just as modern 
preambles do, but not necessarily the process by which it evolved.

546. Cf. Schuck Letter, supra note 341 (listing virtues of negotiations).

The information in the preamble would be helpful in several regards. First, 
it would enable public commentators to point out failures to consider particu
lar issues or to take into account information. Second, if the regulation is is
sued, someone may attempt to obtain an exception from it on the grounds that, 
although its situation is included within the letter of the regulation, the group 
did not consider its situation in drafting the regulation.

The preamble should also explain the areas in which the group was unable 
to agree. If the disagreement is one of fundamental values in which there can 
be no reconciliation, a statement of that fact would make it clear that the regu
lation in question should not be viewed as compromising these deeply held 
values. On the other hand, the disagreements may reflect only that the parties 
were unable to reconcile them by negotiations. If a decision must be reached 
in some other forum, such as by the agency in the traditional process or 
through legislation, the preamble can highlight and focus attention on the dis
puted issues. Thus, the preamble would serve the valuable function of narrow
ing the issues in disputes, identifying information that is accepted as necessary, 
ranking priorities, and identifying potentially acceptable solutions.546

H. AGENCY ACTION

Although the agency retains the ultimate power to issue a regulation, the 
purpose of a regulatory negotiation is to draft a regulation, and not merely to 
lend advice and consultation to an agency. The negotiation process is likely to 
attract talented experts to spend the time and resources in negotiating a com
plex topic only if they have reasonable assurance that the agency will imple
ment their proposal. Indeed, there would be little incentive to strike the hard 
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bargain if the whole process could be easily overturned or “relitigated” before 
an agency issued the regulation.547 Therefore, an essential ingredient of the 
success of the regulatory negotiation process is an agreement by the agency to 
publish the group’s proposed regulation in a notice of proposed rulemaking, 
unless the agency has good cause for not doing so.

547. John Dunlop points out: “It is axiomatic that negotiations recognized to be preliminary to a 
further stage are unlikely to elicit best offers, although very important functions relating to factual 
information, exploring priorities among issues, alternative approaches, and sensing internal considera
tions may be achieved.” J. Dunlop, supra note 302, at 22. Thus, in labor negotiations that are subject to 
mandatory mediation, mediation may not be effective if it is preliminary to actual bargaining. In the 
regulatory context, such a preliminary mediation process would be more akin to an advisory committee 
than to regulation negotiation . Although advisory committees serve a useful function, they lack many 
of the benefits described above.

548. The mediator in environmental disputes regularly acts as a liaison by keeping relevant agencies 
informed. Cormick Interview, supra note 167; Watson Interview, japra note 165.; see Cormick, supra 
note 247, at 27 (mediator assists in maintaining communications with those “not at the table”).

549. Because the agency’s team in the negotiation would include a representative of its general coun
sel’s office, the agency’s legal concerns should be considered during the committee’s deliberations. Of 
course, the parties could develop their own legal views concerning the suitability of a proposed action. 
Even if the parties are unable to reach agreement on the legal issues, the negotiating group at least 
would provide a forum in which those issues could be discussed, unlike the current hybrid process.

The agency should view the package submitted by the regulatory negotia
tion group as it would view a briefing package submitted by the division of the 
agency entrusted with developing such a regulation. Because a senior member 
of the division would have participated in the development of the proposal and 
agreed to it, that view would be justified. He should have kept the relevant 
members of the agency abreast of developments during the negotiation process 
and should have taken into account their viewpoint. Such participation does 
not mean that the agency can or should prevail on every issue; the regulatory 
negotiation process would be a sham if that were so. The proposal, however, 
would reflect a reasonable accommodation of the differing views of the parties 
and presumably would be within the bounds of acceptable alternatives because 
the major interests ratified the proposal.

If the subject of the regulation raises significant political issues, the negotia
tion group should keep Congress and the White House abreast of negotiation 
developments. If a mediator participates, he should touch base with relevant 
congressional committees and offices within the White House to permit the 
negotiation group to consider their views during the negotiations and to avoid 
political surprises.548 The report of the consensus also should be furnished to 
Congress and to the White House to enable them to communicate any substan
tial concerns to the agency. Providing such notification to the political forces 
and permitting their concerns to be taken into account will help insulate the 
agency from political attack. In addition, this procedure would be a political 
prod to the agency because it would need a good reason to reject the consensus 
of competing forces. If the agency rejects the consensus without good reason it 
might appear that the agency is changing the results of the negotiations 
capriciously.

The agency administrator and senior staff would review the proposed regu
lation and its accompanying materials for consistency with applicable statutes 
and with the agency’s existing policy, just as they would review an internal 
briefing package.549 They may, of course, determine that the proposal should 
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be modified or supplemented. For example, the circumstances that gave rise to 
the regulatory proposal may have changed so significantly that no regulation 
on the topic will be issued. Alternatively, the factual basis of any such regula
tion may have changed so completely since the group completed its negotia
tions that the proposal must be reconsidered. Or, the agency may determine 
that a major interest was not represented during negotiations and that its views 
must be taken into account before the proposal reflects a consensus of signifi
cantly affected interests. Finally, the agency may determine that the areas of 
disagreement are so central to the rule ultimately proposed that traditional 
methods of rulemaking should be used.

The need to modify or to supplement a negotiated proposal, however, 
should not arise frequently because the relevant considerations should have 
been addressed during the negotiation process and reflected in the consensus. 
Therefore, the agency should have good cause for not publishing the proposal. 
The agency should not second guess the negotiators or attempt to regain a 
concession it made during negotiations.550 Nevertheless, the agency adminis
trators are not the slaves of briefing packages proposed by their staff, and they 
may require additional work to be done on proposals. If the agency reasonably 
finds good cause for refusing to accept the proposal it could decide not to pub
lish a proposed rule. Alternatively, the agency could ask the negotiating group 
to reconsider and submit a new proposal that takes its concerns into account. 
Except in these kinds of unusual circumstances, however, the agency would 
publish the group’s proposed rule in a notice of proposed rulemaking.

550. The attitude of the agency in accepting the negotiation group’s proposal is critical. It must 
accept the proposal unless there is good cause for not doing so. Stewart, supra note 112. at 1353 n.286. 
If the agency adopts an attitude of second guessing the group or rejecting the proposal because the 
agency did not develop it, the regulatory negotiation process will only add one more layer to an already 
protracted process. The agency also could alienate its important constituents by adopting such an 
attitude.

The proposal and any changes the agency proposed should be published 
verbatim, even if the agency believes the proposal should be modified or 
amended. This procedure would allow the public to comment on the respec
tive proposals. This procedure also would allow the agency and the group to 
sort out the competing contentions in developing the final regulation.

The public’s comments on a proposed rule developed through a regulatory 
negotiation process should contain few surprises. If conducted properly, the 
negotiation process would have generated adequate consideration of the com
peting interests. Thus, the comments on the proposed rules would be aimed at 
perfecting the proposal rather than advocating any sort of fundamental depar
ture from the propsed rule. If, however, an interest was overlooked or a mem
ber of an interest that was represented believes an inappropriate 
accommodation was struck, publication of the proposal would enable both 
parties to make their arguments. The regulatory negotiation process should 
eliminate major controversy during the period after publication of the notice, 
unlike the hybrid rulemaking process in which the notice is an invitation to 
fight. Thus, the notice and comment provisions of this proposal should be 
quite brief; they would not result in a protracted process such as we have be
come familiar with in the hybrid process.
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The agency should refer comments to the negotiating group for considera
tion. The group then can adapt new information to the accommodations made 
during the initial negotiation. The group can decide whether it adequately con
sidered the issues raised in the comments. If it decides the issues were ade
quately addressed, no change would be required. If it decides that the 
comments raised a new issue, it would modify its initial proposal accordingly. 
One of the significant functions of the comments to a regulatory negotiation 
proposal would be to permit parties to consider whether their interests were 
adequately represented in the negotiations. The agency and the negotiating 
group together must consider that issue.

After the negotiating group considers the comments and decides how to re
spond to them, the agency must then consider the recommendations of the 
negotiating group and the comments received in response to the notice of pro
posed rulemaking in reaching its decision on a final regulation. It may modify 
the proposal in response to those comments. The agency, however, should not 
use this opportunity to modify the proposal unless the modification responds 
to a meritorious comment551 because the process would quickly fall apart if the 
agency acted unilaterially.

551. If the agency publishes proposed amendments to the negotiation group proposal, the agency 
and the group should carefully appraise the comments received in response to the notice. They should 
determine whether the original proposal, the proposed amendments, or some other modification should 
ultimately be adopted. Although the agency necessarily has the final word in this matter, as in the other 
matters, it should restrain the exercise of this authority.

552. Seymour Interview, supra note 168.
553. See Cohen, supra note 194, at 880 (meeting between EPA and municipal officials prior to publi

cation of regulation governing discharges and municipal sewer systems resulted in no state or munici
pal court challenge).

I. JUDICIAL REVIEW

Negotiations may reduce judicial challenges to a rule because those parties 
most directly affected, who also are the most likely to bring suits, actually 
would participate in its development. Indeed, because the rule would reflect 
the agreement of the parties, even the most vocal constituencies should support 
the rule. This abstract prediction finds support in experience in analogous 
contexts. For example, there has been virtually no judicial review of OSHA’s 
recent safety standards that were based on a consensus among the interested 
parties.552 Moreover, rules resulting from settlements have not been 
challenged.553

Some parties, of course, would seek judicial review of rules developed 
through a regulatory negotiation process. The nature of such judicial review 
could have an important bearing on the success or failure of the negotiation 
process itself. If individuals can boycott the negotiation group and then obtain 
judicial review under a stringent standard, the regulatory negotiation process 
could unravel.

The nature of the factual determinations and the record developed during 
the regulatory negotiation process would differ significantly from those devel
oped in the hybrid process. Moreover, highly qualified people may refuse to 
participate in the negotiation if a court, at the behest of someone who refused 
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to participate, undoes their work. Therefore, a stringent standard of review 
would be inappropriate.554 Requiring a less stringent standard of judicial re
view, however, does not imply that judicial review is unimportant to the regu
latory negotiation process. Rather, the nature of judicial review would have to 
be tailored to the regulatory negotiation process. Such adaptation of judicial 
review to the regulatory negotiation process would resemble the adaptation of 
the rulemaking process to rules with extensive factual records.

554. Stewart, supra note 112, at 1348 (proposing relaxation of “hard look” standard of judicial re
view when negotiations yield consensus).

555. The standard of judicial review is designed to impose the proper incentives on the various 
players. These incentives include encouraging the relevant interests to come forward and participate; 
encouraging the agency to ensure that the appropriate interests are represented; encouraging the agency 
to refrain from unjustified modifications of the negotiated proposal; and encouraging all interests con
cerned with a proposed rule to make their concerns known to the agency so that appropriate action can 
be taken.

556. Precise formulations of a test to determine standing have proved elusive, and the concept seems 
to vary over time and according to the circumstances in which it is applied. Thus, no specific test is 
attempted here. The court simply would apply the traditional law of standing in judicial review of a 
rule developed by negotiations. See Valley Forge Christian College v. Americans United for Separa
tion of Church & State, 102 S. Ct. 752, 758 (1982) (standing subsumes blend of constitutional and 
prudential considerations; at minimum plaintiff must show he suffered actual or threatened injury that 
can be traced to challenged action and is likely to be redressed by favorable decision); Gladstone Real
tors v. Village of Bellwood, 441 U.S. 91, 100 (1979) (minimum constitutional requirement for standing 
are that plaintiff suffers distinct and palpable injury likely to be redressed by grant of requested relief); 
Duke Power Co. v. North Carolina Envtl. Group, Inc., 438 U.S. 59, 72 (1978) (standing requires dis
tinct, palpable plaintiff injury with causal connection between injury and challenged conduct); Simon v. 
Eastern Kentucky Welfare Rights Org., 426 U.S. 26, 38 (1976) (standing depends on whether plaintiff 
injury capable of being redressed by favorable decision); United States v. Students Challenging Regu
latory Agency Procedures, 412 U.S. 669, 686 (1973) (“injury in fact” element not limited to economic 
harm; includes harm to aesthetic and environmental well-being); Sierra Club v. Morton, 405 U.S. 727, 
734-35 (1972) (“injury in fact” test requires party to be among injured); Barlow v. Collins, 397 U.S. 159, 
167 (1970) (judicial review of administrative action inferred when finding of congressional intent to 
protect interest of class of which plaintiff member); Association of Data Processing Serv. Orgs. v. 
Camp, 397 U.S. 150, 157 (1970) (“aggrieved persons” entitled to judicial review of ruling under Admin
istrative Procedure Act).

A rule should be sustained to the extent that it is within the agency’s juris
diction and actually reflects a consensus among the interested parties. If the 
rule is outside an agency’s jurisdiction or fails to reflect a consensus, traditional 
standards of review should be followed. This standard of review has several 
major components,555 which include determinations of standing, a rule’s con
formity with applicable statutes and adequacy of interest representation.

1. Standing

The reviewing court would begin its analysis, just as it must under current 
forms of review, by determining whether the challenger has standing to bring 
suit. Thus, the court would determine whether a sufficient nexus of interests 
between the petitioner and the challenged rule exists.556 The determination of 
standing not only serves its traditional constitutional function, but it also helps 
define the appropriate interests that should be represented during the negotia
tion process.

2. Conformity with Law

The court also would conduct its customary review to ensure that the rule 



104 The Georgetown Law Journal [Vol. 71:1

conforms with all applicable substantive statutes. The court would invalidate 
the rule if it were outside the agency’s jurisdiction. Because the respective par
ties concur that the rule is within the agency’s jurisdiction, there is an issue 
whether the court should grant some deference to that determination. Thus, 
the court might be inclined to allow broader statutory interpretation more than 
it might under a traditional process. For example, assume that OSHA promul
gates a regulation limiting exposure to a toxic chemical and that representa
tives of labor and industry agree to implement the regulation through work 
practices and personal protective equipment requirements rather than having 
industry retrofit plants to provide engineering controls. A narrow reading of 
the Occupational Safety and Health Act might support an interpretation re
quiring that protection be in the form of engineering controls if technologically 
feasible.557 Because the affected parties, representatives of labor and industry, 
agreed to the use of personal protective equipment rather than engineering 
controls to control exposure levels, a court should defer to this judgment so 
long as it is not manifestly unacceptable.

557. Cf. American Textile Mfrs. Inst., Inc. v. Donovan, 452 U.S. 490, 511-12 (1981) (promulgation of 
OSHA regulations should be guided by feasibility of ensuring employee health not by cost-benefit 
analysis).

558. Fed. R. Civ. P. 23; see also 7 C. Wright & A. Miller, Federal Practice and Procedure 
§§ 1765-70, 1799 (1972) (discussing representatives protecting interests of class, intervention in class 
actions).

559. Fed. R. Civ. P. 24; see also IN C. Wright & A. Miller, Federal Practice and Procedure 
§ 1909 (1972) (discussing adequacy of representation).

560. See Chayes, supra note 205, at 1310-13 (discussing problem of interest representation).
561. The issue also arises in the labor law context. The union, in return for its grant of exclusive 

representation of a company’s employees, assumes the duty to represent the employees’ interests fairly 
and in good faith. Medlin v. Boeing Vertol Co., 620 F.2d 957, 961 (3rd Cir. 1980).

3. Interest Representation

The court should then determine whether the plaintiffs interest was in fact 
represented in the negotiation group. The court must determine whether the 
challenger had an adequate voice in the negotiations in order to distinguish 
between complaints that an interest did not win all that it sought and com
plaints that an interest’s views were not considered. In its review, the court 
should apply standards similar to those used by courts in other situations in 
which they must determine whether the interests of affected groups were ade
quately represented. For example, the Federal Rules of Civil Procedure re
quire the court, in assessing whether a class action should be maintained, to 
determine whether “the representative parties will fairly and adequately pro
tect the interests of the class.”558 Similarly, the Federal Rules authorize inter
vention in litigation as a matter of right if a disposition of the suit would 
impair the applicant’s ability to protect himself “unless the applicant’s interest 
is adequately represented by existing parties.”559 The courts also make an in
terest representation determination in public law litigation when the decree 
would have a widespread and immediate effect similar to that of an agency’s 
regulation.560 Thus, courts have evolved ways of assessing whether a party’s 
interests are adequately represented.561 Moreover, the report furnished by the 
group that describes the issues considered during negotiations can help the 
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court in its assessment because it will reveal whether issues of interest to the 
petitioner were raised and, if so, how they were resolved.

If the court determines that the petitioner’s interest was represented during 
negotiations, the petitioner should bear the relatively high burden of showing 
that the group failed to consider an issue central to the rule and that there is a 
substantial likelihood it would have been significantly changed if the issue had 
been considered. On the other hand, if the court were to determine that the 
interest was not represented, it would next consider whether some reason ex
cuses participation and whether the party submitted its views to the agency in 
response to the notice of proposed rulemaking.

4. Failure to Participate
A party that refuses to participate fully in the negotiations should be es

topped from challenging the regulation after the process has run its course. 
Thus, a party should not be allowed to challenge a rule on the grounds that its 
interest was not represented unless it can demonstrate that extraordinary cir
cumstances excused its failure to make a similar allegation in response to the 
initial Federal Register notice establishing the regulatory negotiation commit
tee.562 The purpose of the preliminary notice is to ensure that the parties inter
ested in a rule have the opportunity to argue that they should be included in 
the regulatory negotiation group. An interest that fails to do so should, there
fore, face the same stringent standard of review as someone who was repre
sented. Otherwise, an interest that remained silent during negotiations could 
achieve its aim through unilateral action before a court, thereby avoiding the 
give and take of discussions. Of course, the party is free to refuse to participate 
directly or to participate by submitting only comments, but it should not gain 
an advantage by doing so.

562. See supra notes 433-43 and accompanying text (discussing representation of appropriate 
interests).

563. See Vermont Yankee Nuclear Power Corp. v. Natural Resources Defense Council, 435 U.S. 
519, 553-54 (1978) (imposing threshold requirement on parties challenging agency action to notify 
agency of concerns when agency had opportunity to take appropriate action).

If the party applied for inclusion, and the agency and the convenor denied 
the application, the court should determine whether that decision was an arbi
trary and capricious application of the interest representation test. If the court 
concludes that the applicant was arbitrarily excluded, it would apply the tradi
tional standard of review to the rule, rather than the relatively high threshold 
imposed on those interests that were represented in negotiation or on parties 
that failed to participate in negotiation.

5. Administrative Exhaustion
Even if a party is excused for failing to participate because it was satisfied 

with representation or was denied admittance to the negotiations, a party 
should not be permitted to challenge either the substance or the procedure of 
the negotiated rule unless it first exhausted its administrative remedies.563 
Thus, the challenging party must demonstrate (1) that it raised its contention 
during the comment period; (2) that it was impractical to raise its objection, or 
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the grounds for it arose only after the close of the public comment period; or 
(3) that some truly extraordinary circumstance excused presentation of the 
question to the agency during the comment period.564 This exhaustion of ad
ministrative remedies enables the agency to consider the party’s position and 
to modify a proposed rule accordingly. It is inefficient from all perspectives to 
allow a party that refused to participate in the rulemaking to challenge a rule 
in a forum in which the agency is unable to consider the position.

564. Several statutes similarly preclude judicial review of matters not raised before the agency. For 
example, the Securities and Exchange Act provides: “No objection to [a] . . . rule of the Commission 
. . . may be considered by the court unless it is heard before the Commission or there was reasonable 
grounds for failure to do so." 15 U.S.C. § 78y(c)( 1) (1976). The Clean Air Act provides: “(Ojnly an 
objection to a rule or procedure which was raised with reasonable specificity during the period for 
public comment. . . may be raised during judicial review.” 42 U.S.C. § 7607(d)(7)(B) (Supp. IV 1980).

565. If the petitioner’s interests were represented, then he should bear a relatively high burden of 
showing that the negotiation group failed to consider a matter central and relevant to the rule and that 
there is a substantial likelihood that the rule would be significantly different if the matters had been 
considered. Supra text following note 561.

566. See supra note 550 and accompanying text (discussing “good cause” requirement for not pub
lishing proposal).

567. See supra note 91 and accompanying text (discussing political legitimacy of rulemaking).
568. 407 F.2d 330 (D C. Cir. 1968).

The requirement that a party exhaust all administrative remedies is even 
more applicable when the rule is developed through regulatory negotiation. It 
is essential to the efficient functioning of the system that the views of parties be 
represented during negotiations. Therefore, a party should be required to seek 
inclusion at the outset of negotiations or present its concerns on the rule during 
the notice and comment period to enable those developing the rule to take its 
views into account. Thus, if the petitioner submitted its concerns in response 
to the comment period, its interests were not represented,565 and its failure to 
participate is justifiable, the party’s administrative remedies would be ex
hausted. and the court then should apply the normal standard of review.

6. Agency Modifications

When an agency modifies a proposal of a regulatory negotiation group,566 
the modification should be subjected to the normal standard of judicial review 
rather than the standard for a negotiated rule. In that situation, the agency has 
substituted its judgment for that of the group. Because the rule’s legitimacy 
rests on the agency procedure by which it was developed,567 568 the court should 
apply its normal review of the facts and of policy.

7. Factual Review

It would be inappropriate to require the negotiating group and the agency to 
conduct research similar to that required in the hybrid process because a nego
tiated regulation is generated not through development of enormous factual 
material, but through the agreement of the parties on the relevant facts and 
issues. Thus, the court should require only that the group have enough infor
mation to enable it to make an intelligent choice. The court should apply a 
standard of review similar to that applied in Automotive Parts and Accessories 
Association v. Boydibi rather than the standard in Citizens to Preserve Overton 
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Park, Inc. v. Volpe.569 In Automotive Parts the paramount objective of judi
cial review was to determine whether rulemaking was carried out in a manner 
calculated to negate dangers of arbitrariness and irrationality.570 In contrast, 
in Overton Park the Supreme Court required a “searching and careful” review 
of the agency decison to be based on the full administrative record available at 
the time of the agency decision.571 A rule developed through a negotiation 
process is the result of a consensus of interested parties. The negotiation pro
cess guarantees that the concerns of interested parties are addressed, thereby 
eliminating the need to review the entire factual basis of the agreement. 
Therefore, judicial review of the factual basis of the negotiated rule need only 
consider the possibility of arbitrariness and irrationality.

569. 401 U.S. 402 (1971).
570. 407 F.2d at 338.
571. 401 U.S. at 420; see also United States v. Nova Scotia Food Prod. Corp., 568 F.2d 240, 249 (2d 

Cir. 1977) (judicial review of informal rulemaking must be based on whole record); Portland Cement 
Ass’n v. Ruckelshaus, 486 F.2d 375, 402 (D.C. Cir. 1973) (reviewing court must consider whether 
rulemaking based on consideration of relevant factors), cert, denied, 417 U.S. 921 (1974).

572. See P. Harter, supra note 178, at 44-46 (discussing agency views on delegation).
573. 298 U.S. 238 (1936).
574. Id. at 278-83.
575. Id. at 311.
576. Id. For a discussion of the nondelegation doctrine, see generally Liebmann, Delegation to Pri

vate Parties in American Constitutional Law, 50 Ind. L.J. 650 (1975); Jaffe, Lawmaking by Private 
Groups, 51 Harv. L. Rev 201 (1937). More recently, following the evolution of the regulatory state, the 
United States Court of Appeals for the Fifth Circuit was concerned with reliance on recommendations 
of private consultants. See Aqua Slide ’N' Dive Corp. v. CPSC, 569 F.2d 831, 843-44 (5th Cir. 1978) 
(court not as deferential to opinions of private consultants as to expertise of government regulatory 
agency). ’

577. 411 U.S. 564 (1973).
578. Id. at 578.

J. NONDELEGATION DOCTRINE

Courts and public officials periodically opine that it is inappropriate for an 
organization consisting primarily of private citizens to wield regulatory power. 
Therefore, they disapprove of regulatory decisions based on the recommenda
tions of such a group.572 The starkest example of such hostility arose when the 
Supreme Court rejected the innovative approaches of the New Deal.

The Supreme Court, in Carter v. Carter Coal Co. ,573 considered a statutory 
provision that authorized representatives of coal producers and coal miners to 
set maximum hours and minimum wages.574 In a brief and powerful analysis 
of the legality of the delegation of power to the private group,575 the Court 
held that the power to regulate an industry cannot be delegated to a private 
group because the authority to regulate “is necessarily a government 
function.”576

Courts also have invalidated regulatory programs that rely on licensing 
boards that draw their members from the regulated activity because the com
position of the board itself reflects a bias against particular interests. For ex
ample, in Gibson v. Berryhill5'1'1 an optometry licensing board, consisting solely 
of private, practicing optometrists, was precluded from adjudicating charges of 
unprofessional conduct against optometrists employed by a corporation.578 
The Court reasoned that the board’s substantial pecuniary interest in eliminat
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ing corporate optometrists precluded it from evaluating unprofessional con
duct in an unbiased manner.579

579. Id. at 578-79.
580. The cases that invalidate the private exercise of regulatory power indicate that care must be 

taken to avoid building in a structural bias. For example, in Carter the Court concerned itself with the 
parties whose interests were not only unrepresented on the code-setting panel, but whose interests also 
were adverse to those who did participate in the rulemaking. 298 U.S. at 311. Moreover, the parties 
that did not participate were not given a viable opportunity to escape the imposition of the code. Id. 
Similarly in Gibson the private panel was hostile to the interests of the petitioner. 411 U.S. at 578-79. 
Thus, both cases stand for the proposition that it is essential to include the diverse interests that will be 
affected and that the process by which the ultimate decision is made must afford parties the opportunity 
to present their views before they may be bound by the decision of the private group.

581. Vaughn, State Air Pollution Control Boards: The Interest Group Model and the Lawyer’s Role, 
24 Okla. L. Rev. 25, 25-52 (1971) (discussing the concept of “interest” in state air pollution control 
boards).

582. Cf. Friedman v. Rogers, 440 U.S. 1, 18 (1979) (upholding petitioner’s right to fair and impartial 
hearing by optometry board); Liebmann, supra note 576, at 665-71 (discussing inappropriateness of 
unqualified nondelegation doctrine).

583. 42 U.S.C. §§ 1320c to l320c-22 (1976 & Supp. IV 1980) (discussing professional standards 
review).

584. Id. § 1320c-4(a)( 1) (discussing duties and functions of PSRO).
585. Maloney Act, 15 U.S.C. § 78o-3 (1976).
586. See Association of Am. Physicians & Surgeons v. Weinberger, 395 F.Supp. 125, 140 (N.D. Ill.) 

(PSRO not unconstitutional delegation of authority to private organization because private organiza
tion may perform government function as long as administrative scheme provides hearing on organiza
tion’s determinations), affd, 423 U.S. 975 (1975).

587. First Jersey Security, Inc. v. Bergen, 605 F.2d 690, 697 (3d Cir. 1979) (upholding constitutional
ity of Maloney Act), cert, denied, 444 U.S. 1074 (1980); Todd & Co. v. SEC, 557 F.2d 1008, 1012 (3d 
Cir. 1977) (Maloney Act not unconstitutioanl delegation of power because SEC has power to disap
prove association rules; SEC must make de novo findings aided by additional evidence if necessary; 
and SEC must make an independent decision on violation or penalty).

Despite these expressions of concern over delegation of government power 
to private groups,580 there are many examples in which a board with some 
kind of regulatory authority is composed of individuals that are privately em
ployed and that are members of the board because of the interest they repre
sent in their private employment. For example, regulatory authority has been 
given to state pollution control boards consisting of diverse representatives581 
and to private organizations for the licensing of professions.582 A Professional 
Standards Review Organization583 (PSRO) consisting of practicing physicians 
in the private sector is authorized to make many regulatory decisions concern
ing the provision of health care services, including the development of local 
norms of care, the determination of medical necessity, and the quality of 
health care services for purposes of federal payment.584 The Securities and 
Exchange Act authorizes self-regulation of the securities market, including the 
development of rules designed to prevent fraudulent manipulative acts and 
practices and the discipline of members who fail to conform to the rules.585 
Both the PSRO schemes586 and the Securities and Exchange Act authoriza
tions587 have been upheld as legitimate exercises of power against the chal
lenge that they constituted an impermissible delegation of authority to a 
private group. In each of these cases, although the private board was entrusted 
with substantial authority, the agency had the final authority.

The regulatory negotiation scheme described herein would grant final au
thority to the agency. The agency, however, would act on the basis of the 
group’s recommendations unless the agency had good cause for not doing so.
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Because the government agency conducts the final review and makes the deci
sion, the authority is not delegated to the private group.588 The agency would 
have greater control over the ultimate regulation than the Department of 
Health and Human Services has over some determinations of a PSRO, and 
about the same authority the SEC has over determinations made by a private, 
self-regulatory body. Finally, those affected would have an opportunity to par
ticipate by presenting their views on proposed action. The structure of the 
regulatory negotiation process is such that it would sustain a challenge of insti
tutional bias such as that used to invalidate a state licensing scheme. Thus, the 
regulatory negotiation process would not be an impermissible delegation of 
government authority to a private group.

588. ' Cf. Relco Inc. v. CPSC, 391 F. Supp. 841, 845 (S.D. Tex. 1975) (final agency action must be 
made or ratified by Commission and cannot be delegated to subordinate).

589. Exec. Order No. 12,291 § 3, 3 C.F.R. 127, 128-30 (1981).
590. Id. §§ 2, 3, 3 C.F.R. 127, 128-30 (1981).
591. See M. Intrilioator, Mathematical Optimization and Economic Theory 259 (1971) 

(Pareto optimal situation one in which person can be made better off without making others worse off).
592. National Electrical Code § 336-(c)(3) (National Fire Protection Ass’n 1975).

K. REGULATORY IMPACT ANALYSIS

A regulatory negotiation process would fulfill many of the functions that are 
provided by a Regulatory Impact Analysis589 (RIA). An RIA aids an agency 
in determining that its action is based on adequate information concerning the 
need for and consequences of proposed actions; that potential benefits to soci
ety outweigh costs; that the net benefits to society are maximized; and that the 
alternative regulatory approach chosen involves the least net cost to society.590

The very process of negotiation fulfills most of those functions. First, the 
parties will act as a group only if they believe they have adequate information. 
Further, the purpose of negotiation is to adjust the regulation to fit the respec
tive interests so that the respective benefits are Pareto optimal.591 Thus, if regu
latory negotiation fulfills its function, an RIA would be unnecessary.

The RIA is largely an analytical surrogate designed to aid an agency in rep
licating the kind of decision the parties would make if they were permitted to 
make the kind of trade offs that would be done in the process of a regulatory 
negotiation. To that extent, requiring an RIA of a negotiated regulation would 
be superfluous. Moreover, requiring an RIA would reduce some of the signifi
cant benefits of the regulatory negotiation process because the analysis would 
consume valuable time and resources in developing the factual and analytical 
material that may not be necessary for an enlightened decision by the parties.

For example, the National Electrical Code was developed by means of a 
consensus process. Those that developed the Code were forced to make the 
careful value judgments that an RIA is designed to simulate, such as trade offs 
between costs and fire safety. These trade offs are reflected in the provisions 
that authorize the use of nonmetallic sheathed cable in individual dwellings 
and commercial establishments, but not in places where large numbers of peo
ple gather, such as restaurants or theaters.592 The prohibition requires the con
siderable additional expense of more sophisticated wiring techniques, but 
results in reduced exposure to fire and electrical malfunction. Negotiating a 
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safety code requires an informed judgment about the trade off involved, but 
there is no “right” answer. Competing interests have their say, analysis is de
veloped to the extent necessary, and a judgment is made.

A code provision that involved the careful judgments similar to those of an 
RIA concerned the maximum allowable distance from the door of a room to a 
fire exit in a building.593 Drafting such a provision requires sophisticated judg
ment having financial implications of hundreds of millions of dollars. Vast 
amounts of data may be generated in the resolution of that question, but in the 
end each competing interest presents its case and an informed compromise 
accommodates those competing interests. The function of an RIA is to make 
an informed decision so the overall interests can be maximized. The clash of 
interests in the participatory decisionmaking process of negotiations effectively 
serves such a function.

593. For example, the maximum allowable distance from the door of a hotel room to the nearest exit 
is 100 feet. National Fire Protection Association, Life Safety Code § 11-2.2.6.1 (1976).

594. Cormick Interview, supra note 167.
595. Two other concerns exist. First, agency participation in a standards writing organization would 

be a governmental interference with what is essentially a private enterprise. Second, some people may 

L. BENEFITS BEYOND AGREEMENT

Even if the parties are unable to reach agreement on all issues, the regula
tory negotiation process may have significant benefits. Because the areas of 
disagreement will be narrowed the issue will be better defined. The resolution 
process, whether regulatory, legislative, or judicial in nature, can focus on 
these narrowly drawn issues. Moreover, to the extent that the negotiation pro
cess reveals true interests as opposed to initial positions, those interests can be 
taken into account in the subsequent process. Thus, the regulatory negotiation 
process will streamline the subsequent regulatory process by enabling the deci
sionmakers to focus on the true issues and interests in dispute.

Participants in some of the environmental negotiations have found that 
working together toward a decision can bring the parties closer together so 
they develop an ongoing working relationship.594 That relationship in turn can 
enable them to work out disputes among themselves as opposed to resorting to 
a more intensive adversarial process. Thus, the initial working relationship 
may have established the norms against which subsequent dealings were con
ducted. Even if no agreement is reached on a proposed regulation, the defini
tion of the issues involved and the establishment of a forum in which the 
parties may work together is alone a substantial benefit.

M. POSSIBLE ADVERSE CONSEQUENCES

Regulatory negotiation does have possible adverse consequences that must 
be considered. One frequently expressed concern, with respect to an agency’s 
participation in the development of voluntary standards, involves agency par
ticipation in regulatory negotiation. In developing voluntary standards, the 
agency’s staff member whose expertise makes him attractive to the committee 
writing the standard is also relied on by the agency in determining whether the 
standard meets the agency’s regulatory needs.595 The fear, of course, is that the 
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agency representative would be unable to make a balanced judgment concern
ing the appropriateness of using the standard for regulatory purposes.596 Those 
concerns are reduced in the regulatory negotiation context because the 
agency’s representative would concur in the outcome. Moreover, the official 
participates throughout the process and, therefore, is in a position to explain to 
senior management the basis and purpose of the proposal. Thus, the decision 
of the agency concerning the regulatory proposal would be whether it con
forms to existing law and policy, not whether its technical basis is sufficient to 
sustain judicial review.597

believe that the agency must adhere to the decision of the standards writing organization simply be
cause an agency member was present during deliberation. See supra note 352 (discussing possibility 
that agency not participate in development of standard when agency not called on to review standard).

596. See Employee Membership and Participation in Voluntary Standards Organizations, 16 C.F.R. 
§ 1031.5(a)(b) (1981) (discussing participation criteria that exclude those who give advice or make deci
sion concerning standards); 1 C.F.R. § 305.78-4( 1 )(a)( 1981) (agency employee who serves on committee 
developing voluntary consensus standards should not participate in agency decision to adopt or revise 
standard).

597. Senior officials would, of course, review the technical basis, just as they do when a regulation is 
forwarded to them after being developed internally. The staff member that participated in the develop
ment of the negotiated regulation should have been in contact with senior officials and technical staff 
throughout the process to ensure the proposal’s acceptability.

598. Cf. Administrative Conference of the United States, Recommendation 72-4(B), 1 C.F.R. 
§ 305.72-4(B) (1981) (expressing fear that overreliance on negotiation may inhibit development of ade
quate staff).

599. Many of these fears surfaced in response to The Regulatory Mediaton Act of 1981, S. 1601, 97th 
Cong., 1st Sess., 127 Cong. Rec. S9328 (daily ed. Sept. 9, 1981), which embodies many of the princi
ples discussed above.

600. Stewart, supra note 112, at 1346.

Another fear is that the agency would lack the technical ability to keep up 
with the private sector experts during negotiations and, thus, would be unable 
to participate as an informed member of the negotiation process.598 This con
cern is directed more to the quality of agency participation than to the negotia
tion process itself. The regulatory negotiation process presupposes that an 
agency will issue a regulation; that, in turn, requires the agency to be informed 
before it can even consider issuing the regulation. If the agency lacks its own 
expertise, it could hire a consultant, the services of another agency, or a tempo
rary employee. Alternatively, the agency could develop its own expertise 
through research. The agency must be aware that its full participation in nego
tiations would require it to be able to identify the relevant issues and to know 
what factual material is reasonably necessary to resolve those issues. The dan
ger always exists that the agency would be the slave of the private parties if the 
agency does not take that precaution, and such subservience clearly would be 
inappropriate.

The greatest concern over regulatory negotiation at this stage, however, is 
undoubtedly procedural. Will regulatory negotiation work, or will it merely 
add another layer to an already too protracted process? The fears include the 
following.599 (1) The use of a convenor may mean that yet another agency 
becomes involved in the regulatory process with the inherent opportunity for 
delay and confusion over the coordination between it and the regulatory 
agency. (2) The agency may be reluctant to lose control over the process.600 (3) 
The agency may believe that it is in a better position to assemble the negotia
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tors.601 (4) The process of assembling the group may itself become mired in 
delay and bureaucracy.602 (5) Identifying the appropriate parties as well as 
knowing when to exclude those who are only tangentially involved may be 
difficult. (6) The parties themselves may have difficulty in selecting representa
tives. (7) Squabbles may develop over the decision to use a negotiation process 
or over who participates. (8) The process may not reduce the time and re
sources necessary for decision. (9) The parties may be unable to reach a deci
sion.603 (10) The agency may reject the offering and make fundamental 
changes or begin anew. (11) Courts may strike down regulations because of 
failure to include some party or to develop sufficient factual material.

601. Miller Letter supra note 356 (comment of Federal Trade Commission on The Regulatory Act of 
1981, S. 1601, 97th Cong., 1st Sess., 129 Cong. Rec. S9328 (daily ed. Sept. 9. 1981)). Chairman Miller 
criticized the amount of responsibility the Act would give ACUS and the amount of power a unanimity 
requirement would give the negotiators). Id.

602. Id.
603. This is the classic concern with any decision process that gives an interest a veto. D. Mueller, 

supra note 516, at 215 (critics of unanimity fear costly impasse). Professor Schuck also expressed this 
concern. See Schuck Letter, supra note 341 (unanimity requirement places too much emphasis on pro
ducing single agreement and leaves too much power with idealogues).

604. These conditions are derived from experience with successful negotiation in analogous situa
tions, in which many of the parties were skeptical of its efficacy. See supra notes 174-238 and accompa
nying text (describing various current procedures analogous to regulatory negotiation).

605. Danielson Interview, supra note 162.

Each of these concerns is legitimate because virtually any of them could 
have a significant adverse effect on the viability of the regulatory negotiation 
process. These fears, however, might not materialize if the process is ap
proached carefully. Indeed, the various aspects of this proposal were designed 
to minimize the chances of these problems developing. Upon analysis, the 
fears appear exaggerated.

Conclusion: Worth a Try

Regulatory negotiation holds promise for success when the issues are rela
tively well defined, when there are a limited number of parties with sufficient 
power to prevent the others from emerging victorious, and when it is inevitable 
that some decision is imminent.604

As one participant in an environmental negotiation said, there is no “magic” 
in the process, but it was better than going through the traditional battle.605 As 
in the litigation context, the problems of rulemaking will not vanish under a 
negotiation approach. Nevertheless, approaching the question through negoti
ation and reaching a consensus is likely to be, under the appropriate circum
stances, better than the current hybrid process.

Although agencies could carry out a form of regulatory negotiation under 
current law by empaneling an advisory committee, the full benefits of the regu
latory negotiation process could probably not be achieved through such de
vices. The Federal Advisory Committee Act requires open meetings that are 
controlled by the agency; the parties should be able to close the meetings when 
appropriate. Moreover, it is uncertain how a court would react to ex parte 
communications during the negotiation process, or challenges to a negotiated 
rule by interests that sat out the process or by negotiation participants that 
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wished for more participation than they received in discussions. In addition, 
the agency may fear a stringent form of judicial review of underlying facts 
akin to the review of hybrid rulemaking because the negotiation process might 
not generate a record suitable for such a review. These doubts over the court’s 
reaction could inhibit the full use of the negotiation process.

Thus, regulatory negotiations could best be conducted pursuant to a statute 
authorizing agencies to use the proposed process, at least on an experimental 
basis. There would be little to lose from such an experiment because there is 
ample opportunity in the process to protect against abuse or unforeseen 
problems.606 Moreover, the potential theoretical benefits of negotiation are at
tractive. Experience with negotiating solutions to complex policy questions in
dicates that, at least in some circumstances, many of those benefits can indeed 
be realized. The malaise of administrative law, which has marched steadily 
toward reliance on the judiciary to settle disputes and away from direct partici
pation of affected parties, could be countered with a participatory negotiation 
process. Regulatory negotiations would provide the legitimacy currently lack
ing in the regulatory process.

606. Such an experiment would test whether the fears expressed above are real or imagined. It 
would be important, however, that the process not be taken lightly simply because it is an experiment. 
It would be essential that the parties set out to prepare a regulation, and that they not act as though they 
were guinea pigs.

At the very least, regulatory negotiation is worth a try.
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APPENDIX

The Administrative Conference of the United States adopted the following 
recommendation at its June 18, 1982 plenary session:607

607. 47 Fed. Reg. 30,701-10 (1982).

Recommendation 82-4
Procedures for Negotiating Proposed Regulations

The complexity of government regulation has increased greatly compared to 
that which existed when the Administrative Procedure Act was enacted, and 
this complexity has been accompanied by a formalization of the rulemaking 
process beyond the brief, expeditious notice and comment procedures envi
sioned by section 553 of the APA. Procedures in addition to notice and com
ment may, in some instances, provide important safeguards against arbitrary 
or capricious decisions by agencies and help ensure that agencies develop 
sound factual bases for the exercise of the discretion entrusted them by Con
gress. but the increased formalization of the rulemaking process has also had 
adverse consequences. The participants, including the agency, tend to develop 
adversarial relationships with each other causing them to take extreme posi
tions, to withhold information from one another, and to attack the legitimacy 
of opposing positions. Because of the adversarial relationships, participants 
often do not focus on creative solutions to problems, ranking of the issues in
volved in a rulemaking, or the important details involved in a rule. Extensive 
factual records are often developed beyond what is necessary. Long periods of 
delay result and participation in rulemaking proceedings can become need
lessly expensive. Moreover, many participants perceive their roles in the 
rulemaking proceeding more as positioning themselves for the subsequent ju
dicial review than as contributing to a solution on the merits at the administra
tive level. Finally, many participants remain dissatisfied with the policy 
judgments made at the outcome of rulemaking proceedings.

Participants in rulemaking rarely meet as a group with each other and with 
the agency to communicate their respective views so that each can react di
rectly to the concerns and positions of others in an effort to resolve conflicts. 
Experience indicates that if the parties in interest were to work together to 
negotiate the text of a proposed rule, they might be able in some circumstances 
to identify the major issues, gauge their importance to the respective parties, 
identify the information and data necessary to resolve the issues, and develop a 
rule that is acceptable to the respective interests, all within the contours of the 
substantive statute. For example, highly technical standards are negotiated 
that have extensive health, safety, and economic effects; lawsuits challenging 
rules are regularly settled by agreement on a negotiated rule; public law litiga
tion involves sensitive negotiation over rule-like issues; and many environmen
tal disputes and policies have been successfully negotiated. These experiences 
can be drawn upon in certain rulemaking contexts to provide procedures by 
which affected interests and the agency might participate directly in the devel
opment of the text of a proposed rule through negotiation and mediation.

The Federal Advisory Committee Act [FACA] has, however, dampened ad
ministrative enthusiasm for attempts to build on experience with successful 
negotiations. Without proposing a general revision of FACA, the Administra
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tive Conference urges that Congress amend the Act to facilitate the use of the 
negotiating procedures contemplated in this recommendation.

The suggested procedures provide a mechanism by which the benefits of 
negotiation could be achieved while providing appropriate safeguards to en
sure that affected interests have the opportunity to participate, that the result
ing rule is within the discretion delegated by Congress, and that it is not 
arbitrary or capricious. The premise of the recommendation is that provision 
of opportunities and incentives to resolve issues during rulemaking, through 
negotiations, will result in an improved process and better rules. Such rules 
would likely be more acceptable to affected interests because of their participa
tion in the negotiations. The purpose of this recommendation is to establish a 
supplemental rulemaking procedure that can be used in appropriate circum
stances to permit the direct participation of affected interests in the develop
ment of proposed rules. This procedure should be viewed as experimental, 
and should be reviewed after it has been used a reasonable number of times.

RECOMMENDATION

1. Agencies should consider using regulatory negotiation, as described in 
this recommendation, as a means of drafting for agency consideration the text 
of a proposed regulation. A proposal to establish a regulatory negotiating 
group could be made either by the agency (for example, in an advance notice 
of proposed rulemaking) or by the suggestion of any interested person.

2. Congress should facilitate the regulatory negotiation process by passing 
legislation explicitly authorizing agencies to conduct rulemaking proceedings 
in the manner described in this recommendation. This authority, to the extent 
that it enlarges existing agency rulemaking authority, should be viewed as an 
experiment in improving rulemaking procedures. Accordingly, the legislation 
should contain a sunset provision. The legislation should provide substantial 
flexibility for agencies to adapt negotiation techniques to the circumstances of 
individual proceedings, as contemplated in this recommendation, free of the 
restrictions of the Federal Advisory Committee Act and any ex parte limita
tions. Legislation should provide that information tendered to such groups, 
operating in the manner proposed, should not be considered an agency record 
under the Freedom of Information Act.

3. In legislation authorizing regulatory negotiation, Congress should au
thorize agencies to designate a “convenor” to organize the negotiations in a 
particular proceeding. The convenor should be an individual, government 
agency, or private organization, neutral with respect to the regulatory policy 
issues under consideration. If the agency chooses an individual who is an em
ployee of the agency itself, that person should not be associated with either the 
rulemaking of enforcement staff. The convenor would be responsible for (i) 
advising the agency as to whether, in a given proceeding, regulatory negotia
tion is feasible and is likely to be conducive to the fairer and more efficient 
conduct of the agency’s regulatory program, and (ii) determining, in consulta
tion with the agency, who should participate in the negotiations.

4. An agency considering use of regulatory negotiation should select and 
consult with a convenor at the earliest practicable time about the feasibility of 
its use. The convenor should conduct a preliminary inquiry to determine 
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whether a regulatory negotiating group should be empanelled to develop a 
proposed rule relating to the particular topic. The convenor should consider 
the risks that negotiation procedures would increase the likelihood of a con
sensus proposal that would limit output, raise prices, restrict entry, or other
wise establish or support unreasonable restraints on competition. Other 
factors bearing on this decision include the following:

(a) The issues to be raised in the proceeding should be mature and ripe for 
decision. Ideally, there should be some deadline for issuing the rule, so that a 
decision on a rule is inevitable within a relatively fixed time frame. The 
agency may also impose a deadline on the negotiations.

(b) The resolution of issues should not be such as to require participants in 
negotiations to compromise their fundamental tenets, since it is unlikely that 
agreement will be reached in such circumstances. Rather, issues involving 
such fundamental tenets should already have been determined, or not be cru
cial to the resolution of the issues involved in writing the proposed regulation.

(c) The interests significantly affected should be such that individuals can be 
selected who will adequately represent those interests. Since negotiations can
not generally be conducted with a large number of participants, there should 
be a limited number of interests that will be significantly afffected by the rule 
and therefore represented in the negotiations. A rule of thumb might be that 
negotiations should ordinarily involve no more than 15 participants.

(d) There should be a number of diverse issues that the participants can 
rank according to their own priorities and on which they might reach agree
ment by attempting to optimize the return to all the participants.

(e) No single interest should be able to dominate the negotiations. The 
agency’s representative in the negotiations will not be deemed to possess this 
power solely by virtue of the agency’s ultimate power to promulgate the final 
rule.

(0 The participants in the negotiations should be willing to negotiate in 
good faith to draft a proposed rule.

(g) The agency should be willing to designate an appropriate staff member 
to participate as the agency’s representative, but the representative should 
make clear to the other participants that he or she cannot bind the agency.

5. If the convenor determines that regulatory negotiation would be appro
priate, it would recommend this procedure to the agency. If the agency and 
the convenor agreee that regulatory negotiation is appropriate, the convenor 
should be responsible for determining preliminarily the interests that will 
likely be substantially affected by a proposed rule, the individuals that will 
represent those interest in negotiations, the scope of issues to be addressed, and 
a schedule for completing the work. It will be important for potential partici
pants to agree among themselves as to these matters, and their agreement can 
be facilitated by either the convenor or a possible participant conducting a 
preliminary inquiry among identified interests. Reasonable efforts should be 
made to secure a balanced group in which no interest has no more than a third 
of the members and each representative is technically qualified to address the 
issues presented, or has access to the qualified individuals.

6. The subject matter of the proposed regulation may be within the jurisdic
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tion of an existing committee of a non-governmental standards writing organi
zation that has procedures to ensure the fair representation of the respective 
interests and a process for determining whether the decision actually reflects a 
consensus among them. If such a committee exists and appears to enjoy the 
support and confidence of the affected interests, the convenor should consider 
recommending that negotiations be conducted under that committee’s auspices 
instead of establishing an entirely new framework for negotiations. In such a 
case, the existing committee could be regarded as a regulatory negotiation 
group for purposes of this recommendation. (Alternatively, the product of the 
committee could be used as the basis of a proposed regulation pursuant to 
Administrative Conference Recommendation 78-4.)

7. To ensure that the appropriate interests have been identified and have 
had the opportunity to be represented in the negotiating group, the agency 
should publish in the Federal Register a notice that it is contemplating devel
oping a rule by negotiation and indicate in the notice the issues involved and 
the participants and interests already identified. If an additional person or 
interest petitions for membership or representation in the negotiating group, 
the convenor, in consultation with the agency, should determine (i) whether 
that interest would be substantially affected by the rule, (ii) if so, whether it 
would be represented by an individual already in the negotiating group, and 
(iii) whether, in any event, the petitioner should be added to the negotiating 
group, or whether interests can be consolidated and still provide adequate 
representation.

8. The agency should designate a senior official to represent it in the negoti
ations and should identify that official in the Federal Register notice.

9. It may be that, in particular proceedings, certain affected interests will 
require reimbursement for direct expenses to be able to participate at a level 
that will foster broadly-based, successful negotiations. Unlike intervenors, the 
negotiating group will be performing a function normally performed within 
the agency, and the agency should consider reimbursing the direct expenses of 
such participants. The agency should also provide financial or other support 
for the convenor and the negotiating group. Congress should clarify the au
thority of agencies to provide such financial resources.

10. The convenor and the agency might consider whether selection of a me
diator is likely to facilitate the negotiation process. Where participants lack 
relevant negotiating experience, a mediator may be of significant help in mak
ing them comfortable with the process and in resolving impasses.

11. The goal of the negotiating group should be to arrive at a consensus on a 
proposed rule. Consensus in this context means that each interest represented 
in the negotiating group concurs in the result, unless all members of the group 
agree at the outset on another definition. Following consensus, the negotiating 
group should prepare a report to the agency containing its proposed rule and a 
concise general statement of its basis and purpose. The report should also de
scribe the factual material on which the group relied in preparing its proposed 
regulation, for inclusion in the agency’s record of the proceeding. The partici
pants may, of course, be unable to reach a consensus on a proposed rule, and, 
in that even, they should identify in the report both the areas in which they are 
agreed and the areas in which consensus could not be achieved. This could 



118 The Georgetown Law Journal [Vol. 71:1

serve to narrow the issues in dispute, identify information necessary to resolve 
issues, rank priorities, and identify potentially acceptable solutions.

12. The negotiating group should be authorized to close its meeting to the 
public only when necessary to protect confidential data or when, in the judg
ment of the participants, the likelihood of achieving consensus would be signif
icantly enhanced.

13. The agency should publish the negotiated text of the proposed rule in its 
notice of proposed rulemaking. If the agency does not publish the negotiated 
text as a proposed rule, it should explain its reasons. The agency may wish to 
propose amendments or modifications to the negotiated proposed rule, but it 
should do so in such a manner that the public at large can identify the work of 
the agency and of the negotiating group.

14. The negotiating group should be afforded an opportunity to review any 
comments that are received in response to the notice of proposed rulemaking 
so that the participants can determine whether their recommendations should 
be modified. The final responsibility for issuing the rule would remain with 
the agency.
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1. Federal Rule 23 provides in part:
(a) Prerequisites to a Class Action.
One or more members of a class may sue or be sued as representative parties on behalf of all 
only if (1) the class is so numerous that joinder of all members is impracticable, (2) there are 
questions of law or fact common to the class, (3) the claims or defenses of the representative 
parties are typical of the claims or defenses of the class, and (4) the representative parties will 
fairly and adequately protect the interests of the class.
(b) Class Action Maintainable.
An action may be maintained as a class action if the prerequisites of subdivision (a) are satis
fied, and in addition:

(1) the prosecution of separate actions by or against individual members of the class 
would create a risk of

(A) inconsistent or varying adjudications with respect to individual members of the class 
which would establish incompatible standards of conduct for the party opposing the class, 
or

(B) adjudications with respect to individual members of the class which would as a prac
tical matter be dispositive of the interests of the other members not parties to the adjudica
tions or substantially impair or impede their ability to protect their interests; or

(2) the party opposing the class has acted or refused to act on grounds generally applica-

Private group litigation under the Age Discrimination in Employment 
Act (ADEA) and the Equal Pay Act (EPA) suffers from uncertainty 
over the appropriate procedural device for aggregating claims. Al
though the statutory authority for group litigation under these statutes 
permits actions brought on behalf of other similarly situated persons 
who affirmatively opt into the lawsuit, it does not specify whether class 
action or permissive joinder procedures apply. In this article, Professor 
Spahn argues that a modified form of class treatment, based on the old 
spurious class mechanism, should be available to plaintiffs in ADEA and 
EPA actions. She observes that when class treatment is denied, proceed
ing under either Act could be a fruitless endeavor; ADEA plaintiffs indi
vidually must satisfy complex jurisdictional requirements and both 
ADEA and EPA plaintiffs frequently lose the opportunity for court or
dered notice to similarly situatedprospective  plaintiffs. Professor Spahn 
contends, therefore, that by denying class action procedures to plaintiffs 
suing under the ADEA or the EPA, courts effectively defeat the congres
sional purpose of eliminating systemic discrimination in employment on 
the basis of age and gender.

Is it possible to have a modern class action lawsuit that operates outside rule 
23 of the Federal Rules of Civil Procedure1 —a “spurious” class action from 

119
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the old, nearly forgotten world before 1966?* 2 Such a species does indeed exist, 
codified in the Fair Labor Standards Act (FLSA),3 but it lived in relative ob
scurity until two employment discrimination laws— the Age Discrimination in 
Employment Act (ADEA)4 and the Equal Pay Act (EPA)5 —were grafted onto 
the FLSA.6 Grappling with this living fossil, the courts conflict, frequently ap
pearing baffled about how it actually operates.7

ble to the class, thereby making appropriate final injunctive relief or corresponding declara
tory relief with respect to the class as a whole; or

(3) the court finds that the questions of law or fact common to the members of the class 
predominate over any questions affecting only individual members, and that a class action 
is superior to other available methods for the fair and efficient adjudication of the contro
versy. The matters pertinent to the findings include: (A) the interest of members of the class 
in individually controlling the prosecution or defense of separate actions; (B) the extent and 
nature of any litigation concerning the controversy already commenced by or against mem
bers of the class; (C) the desirability or undesirability of concentrating the litigation of the 
claims in the particular form; (D) the difficulties likely to be encountered in the manage
ment of a class action.

2. The 1938 version of rule 23 provided for three categories of class actions which came to be charac
terized as “true,” “hybrid,” and “spurious.” See infra notes 39-54 and accompanying text (discussing 
old rule 23). When the Federal Rules were revised in 1966, rule 23 was completely rewritten. See infra 
notes 61-65 and accompanying text (discussing the 1966 revision of rule 23). Old rule 23(a)(3), the 
spurious category, permitted a class action “when the character of the right sought to be enforced for or 
against the class is . . . several, and there is a common question of law or fact affecting the several 
rights and a common relief is sought.” See 3B J. Moore & J. Kennedy, Moore’s Federal Practice 
H 23.01 (2d ed. 1982) (reprinting original version of rule 23). Courts adopted the formulation of Profes
sor Moore, Research Assistant to the Reporter for the Advisory Committee that drafted the Federal 
Rules, that only those individuals who opted into the spurious suit would be bound by its judgment. 
See infra notes 51-54 and accompanying text (discussing the res judicata effect of rule 23 (a)(3) actions).

3. Fair Labor Standards Act (FLSA) of 1938, 29 U.S.C. §§ 201- 219 (1976 & Supp. IV 1980). The 
FLSA establishes federal minimum wage and maximum hours standards. 29 U.S.C. §§ 206-207. The 
history of the FLSA is described infra in notes 28-31 and accompanying text (discussing enactment of 
FLSA) and notes 55-60 and accompanying text (discussing subsequent amendments to FLSA).

4. Age Discrimination in Employment Act (ADEA) of 1967, 29 U.S.C. §§ 621-634 (1976 & Supp. IV 
1980). The ADEA prohibits discrimination in hiring, discharge, compensation, or terms of employ
ment against persons between the ages of 40 and 70 years old. Id. § 623.

5. Equal Pay Act (EPA) of 1963, 29 U.S.C. § 206(d) (1976). The EPA requires equal pay for equal 
work regardless of the gender of the employee. Id.

6. See ADEA, Pub. L. No. 90-202, § 7, 81 Stat. 604-05 (1967) (codified as amended at 29 U.S.C § 626 
(1976 & Supp. IV 1980)) (ADEA to be enforced in accordance with FLSA procedure); EPA, Pub. L. 
No. 88-38, § 3, 77 Stat. 56-57 (1963) (codified at 29 U.S.C. § 206(d) (1976)) (EPA amends FLSA; EPA 
to be enforced in accordance with FLSA procedure).

7. Two circuit courts, for example, reached different results when considering whether all class mem
bers must exhaust administrative remedies under the ADEA. Compare Bean v. Crocker Nat’l Bank, 
600 F.2d 754 (9th Cir. 1979) (named plaintiff that has fulfilled administrative requirements may sue on 
behalf of similarly situated persons that have not fulfilled administrative requirements) with Price v. 
Maryland Casualty Co., 561 F.2d 609 (5th Cir. 1977) (affirming on other grounds district court denial of 
rule 23 class when not all potential class members had filed with administrative agency). See infra notes 
96-105 and accompanying text (discussing Bean and Price). Two circuits also conflict on the issue of 
the availability of notice to prospective class members under the ADEA. Compare Braunstein v. East
ern Photographic Laboratories, 600 F.2d 335 (2d Cir. 1978) (district courts have discretionary power to 
order notice in ADEA case) with Kinney Shoe v. Vorhes, 564 F.2d 859 (9th Cir. 1977) (district courts 
without power to order notice in ADEA case). See infra notes 130-52 and accompanying text (discus
sing Braunstein and Kinney Shoe).

8. See infra notes 194-228 and accompanying text (discussing how absence of effective class action 
device under ADEA precludes use of systemic theories of discrimination).

Examining the development and operation of the spurious class action does 
more than satisfy an antiquarian curiosity. It provides guidance on the proper 
application of the modem FLSA device. It also reveals how courts’ misunder
standing of the device has stunted the development of substantive law8 and has
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curtailed effective private enforcement of both the ADEA and the EPA,9 thus 
undermining congressionally defined policies embodied in the two statutes.10

9. See infra notes 70-74 and accompanying text (discussing ineffectiveness of spurious class action 
device in its application to ADEA and EPA cases).

10. See infra notes 229-33 and accompanying text (discussing substantive effect of spurious class 
action in ADEA and EPA cases).

11. See Fed. R. Civ. P. 20 (rule governing permissive joinder actions).
12. See Fed. R. Civ. P. 23(b)(3) (rule governing opt-out class actions).
13. See infra notes 75-82 and accompanying text (discussing historical misreading of Moore’s trea

tise, which draws analogy between spurious class action and permissive joinder device).
14. See infra note 230 and accompanying text (discussing congressional purpose behind employment 

discrimination laws). This view has less serious ramifications in equal pay cases than in age discrimina
tion cases. Title VII of the 1964 Civil Rights Act, 42 U.S.C. § 2000e (1976 & Supp. IV 1980) (prohibit
ing discrimination in hiring, discharge, compensation, terms, conditions, or privileges of employment 
because of race, color, religion, sex, or national origin), also applies to many equal pay claims. See 
County of Washington v. Gunther, 452 U.S. 161, 168 (1981) (establishing that title VII scope broader 
than that of EPA). See generally Comment, Increasing Protection for Women in the Area of Gender- 
Based Wage Discrimination: County of Washington v. Gunther. 17 New Eng. L. Rev. 549 (1982) 
(discussing Gunther’s rejection of argument that title VII wage claims limited to those cognizable under 
EPA).

Because rule 23 governs private class actions under title VII, class actions may be allowed in cases 
with equal pay issues. See Miller, Class Actions and Employment Discrimination under Title VII, 43 
Miss. L.J. 275, 276 (1972) (describing operation of class actions in title VII suits); Sape & Hart, Title VII 
Reconsidered: The Equal Employment Opportunity Act of 1972, 40 Geo. Wash. L. Rev. 824, 877-78 
n.346 (1972) (pre-1972 limits on EEOC enforcement power made class actions primary means of en
forcing title VII); Developments in the Law: Employment Discrimination and title VII of the Civil Rights 
Act of 1964, 84 Harv. L. Rev. 1109, 1218-22 (1971) (class-wide relief under title VII almost always 
appropriate remedy for discrimination). The private class action has been the most effective means of 
enforcing title VII. See Rutherglen, Title VII Class Actions, 47 U. Chi. L. Rev. 688, 695 (1980) (tracing 
history of title VII class actions).

15. United States Attorney General William French Smith identified several areas in which the pres
ent administration will seek greater judicial restraint, including school desegregation, abortion rights, 
sexual and racial quotas in employment, environmental issues, and constitutional rights of aliens and 
prisoners. N.Y. Times, Oct. 30, 1981, at Al, col. 1. The administration policy of seeking greater judi
cial restraint presumably will discourage public enforcement of discrimination laws. Id.

Class actions under the FLSA resemble both traditional permissive joinder 
actions11 and contemporary opt-out class actions under rule 23(b)(3).12 The 
determination of important issues, including the availability of notice and, in 
age discrimination cases, the extent of administrative exhaustion requirements, 
turns on whether one views the opt-in FLSA action as a permissive joinder 
device or as a species of class action.

The procedural history of opt-in suits under the FLSA indicates that such 
suits can indeed operate as class actions.13 In addition, the congressional deter
mination that employment discrimination is the result of widespread practices 
rather than isolated acts supports the view that actions under the FLSA may 
be treated as class actions.14 In age discrimination cases, for example, treating 
the FLSA mechanism as a joinder device precludes classwide attacks on sys
temic discrimination, leaving public sector enforcement as the only avenue to 
implement Congress’ directive to eradicate established patterns of age discrim
ination. Public sector enforcement, however, is unlikely to be vigorous under 
the current administration’s policy encouraging judicial restraint in civil rights 
cases.15 In this political environment, private class actions become critically 
important in enforcing Congress’ prohibition against age discrimination in 
employment.

This article begins by examining recent decisions that hold rule 23 inappli
cable to class actions brought under the Age Discrimination in Employment 
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Act and the Equal Pay Act. After tracing the related development of spurious 
class actions under the FLSA and rule 23 class actions, the article proposes 
that suits under the ADEA and EPA should be treated as class actions, not 
exclusively as permissive joinder devices. The administrative exhaustion re
quirements applicable to plaintiffs suing under the ADEA, which allow the 
named plaintiff to bring an action on behalf of similarly situated persons that 
have not individually filed with the administrative agency, support this thesis.

Recognizing that class treatment should be available under the spurious 
class mechanism of the FLSA, which applies to both the ADEA and the EPA, 
the article discusses practical problems that confront courts and litigants. Be
cause plaintiffs in spurious class actions under the FLSA must opt into the 
lawsuit, large scale, private enforcement of rights under the ADEA and the 
EPA will be ineffective unless potential plaintiffs know about the suit. Al
though some courts hesitate to require notice to potential plaintiffs similarly 
situated with the named plaintiff, the article argues that such notice is appro
priate and necessary to effectuate the purposes of both Acts. The article next 
analyzes the underlying policies of modem rule 23(a) to determine which of its 
requirements should apply to group actions under the FLSA. Finally, the sub
stantive legal effect of treating the FLSA spurious class mechanism as a class 
action is discussed.

I. Inapplicability of Rule 23 to Age Discrimination in Employment 
and Equal Pay Act Class Actions

Most courts refuse to apply rule 23 to class actions brought under the ADEA 
and the EPA.16 Plaintiffs have been led to attempt class certification under rule 
23 because section 216(b) of the FLSA, which establishes a private cause of 
action for statutory violations, is ambiguous.17 The provision simply states that 
a potential class member must give written notice—“opt-in”—to become a 
party plaintiff.18 Beyond that simple directive, the statute does not specify what 
procedure—class action, joinder, or some other device—governs actions 
brought under its authority.

The United States Court of Appeals for the Fifth Circuit, in the leading case 
of LaChapelle v. Owens-Illinois, Inc. ,19 held that rule 23 and section 216(b) are 
“mutually exclusive and irreconcilable” procedures.20 Rule 23 provides that 
any person who fits within the description of the class will be bound by the 
court’s judgment, whether favorable or unfavorable, unless he opts out of the

16. See infra notes 19-26 and accompanying text (noting cases that hold rule 23 inapplicable to 
ADEA and EPA cases).

17. FLSA, § 16(b), 29 U.S.C. § 216(b) (1976 & Supp. IV 1980) provides:

Action to recover such liability may be maintained against any employer (including a public 
agency) in any Federal or state court of competent jurisdiction by any one or more employees 
for and in behalf of himself or themselves and other employees similarly situated. No em
ployee shall be a party plaintiff to any such action unless he gives his consent in writing to 
become such a party and such consent is filed in the court in which such action is brought.

Id
18. Id.
19. 513 F.2d 286 (5th Cir. 1975) (per curiam).
20. Id. at 289.
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lawsuit.21 Section 216(b), on the other hand, provides that no person will be a 
party to the action or bound by its judgment, whether favorable or unfavora
ble, unless he affirmatively opts into the lawsuit.22 LaChapelle rejected a policy 
argument, based on similarities between the ADEA and title VII, that Con
gress intended that the two acts be enforced in the same manner—through the 
rule 23 class action.23 The Fifth Circuit refused to nullify the clear language of 
section 216(b) and sent those who would reform the statute to the legislature.24 
The Eighth and Ninth Circuits have followed LaChapelle,25 and most district 
courts are in accord.26

21. Id at 288. See also supra note 1 (citing text of rule 23).
22. 513 F.2d at 288. See also supra note 17 (citing text of § 216(b)).
23. 513 F.2d at 288-89.
24. Id. at 289 n.10. The court stated:

It has been suggested that Rule 23 and FLSA § 16(b), as it applies to ADEA, could be recon
ciled by reading the phrase “No employee shall be a party plaintiff. . . unless” as applying 
only to the named (Rule 23) representatives. Such a reading, attractive if the objective is to 
make Rule 23 class actions available in the ADEA suits, analytically has the effect of making 
the third sentence of § 16(b) a nullity, since the second sentence, alone, allows for representa
tive actions and since any second sentence plaintiff would be required to file a written consent 
to suit—the complaint. ADEA § 7(b) adopts all of FSLA [j/b] § 16(b). Had Congress desired 
to read out the third sentence it could have done so. It has not, and we may not. Any argu
ment that the inclusion of the consent requirement undercuts the broad remedial purpose of 
ADEA should be made to the legislature and not to the courts.

Id (citations omitted).
25. In Schmidt v. Fuller Brush, 527 F.2d 532 (8th Cir. 1975), the court quoted LaChapelle at length 

and adopted its holding in a suit brought to enforce an FLSA claim. Id. at 536. In Kinney Shoe Corp, 
v. Vorhes, 564 F.2d 859 (9th Cir. 1977), another FLSA case, the court held that rule 23 notice proce
dures were inappropriate in § 216(b) actions. Id. at 862.

The United States Court of Appeals for the Third Circuit is the only circuit court that arguably 
would allow the use of rule 23 in a § 216(b) proceeding. In an ADEA case, Rodríguez v. Taylor, 569 
F.2d 1231 (3d Cir. 1977), cert, denied, 436 U.S. 913 (1978), the district court certified a class pursuant to 
rule 23(b)(2). On appeal, the Third Circuit noted the question whether certification was appropriate in 
an ADEA case, but declined to address the issue because defendants appealed only the particular relief 
awarded to the named plaintiff, not the relief awarded to the entire class. Id. at 1235 n.6.

26. ADEA cases that hold rule 23 procedures inapplicable to § 216(b) include Montalto v. Morgan 
Guaranty Trust Co., 83 F.R.D. 150, 151-52 (S.D.N.Y. 1979) (rule 23 inapplicable to § 216(b) actions 
and other certification unnecessary for maintenance of representative action); Wagner v. Loew’s Thea
tres Inc., 76 F.R.D. 23, 24 (M.D.N.C. 1977) (rule 23-type notice not available in § 216(b) action); Naton 
v. Bank of California, 72 F.R.D. 550, 553-56 (N.D. Cal. 1976) (unlike rule 23, § 216(b) does not permit 
only one plaintiff to assert claims on behalf of the class); McGinley v. Burroughs Corp., 407 F. Supp. 
903, 911 (E.D. Pa. 1975) (rule 23 certification and notice not available in § 216(b) action); Roshto v. 
Chrysler Corp., 67 F.R.D. 28, 30 (E.D. La. 1975) (rule 23-type notice unnecessary because absent class 
members not bound and solicitation of plaintiffs undesirable); Cooke v. Reynolds Metals Co., 65 
F.R.D. 539, 540 (E.D. Va. 1975) (unlike rule 23, § 216(b) actions not maintainable as representative 
actions without consent of class members); Hull v. Continental Oil Co., 58 F.R.D. 636, 637 (S.D. Tex. 
1973) (same).

EPA cases that hold rule 23 procedures inapplicable include Hubbard v. Rubbermaid, Inc., 78 
F.R.D. 631, 644 (D. Md. 1978) (title VII claims maintainable under rule 23, but EPA claims must 
proceed separately under § 216(b)); Harriss v. Pan Am. World Airways, 74 F.R.D. 24, 52 (N D. Cal. 
1977) (rule 23 notice normally not available for EPA action, but allowed here because in conjunction 
with notice of title VII claim); Jackson v. University of Pittsburgh, 405 F. Supp. 607, 612 (W.D. Pa.
1975) (EPA claim must proceed as opt-in action, not under rule 23 opt-out action); Peltier v. City of 
Fargo, 10 Fair Empl. Prac. Cas. (BNA) 701, 703 (D.N.D. 1975) (unlike rule 23, § 216(b) actions not 
maintainable as representative actions without consent of class members); Stansell v. Sherwin-Williams 
Co., 404 F. Supp. 696, 701-02 (N.D. Ga. 1975) (same); Maguire v. Trans World Airways, Inc., 55 
F.R.D. 48, 49 (S.D.N.Y. 1972) (rule 23 certification unnecessary for maintenance of EPA class action).

FLSA cases in which the courts have held rule 23 inapplicable because of the consent provision of 
§ 216(b) include Cavanaugh v. Aquatennial Ass’n, 23 Wage & Hour Cas. (BNA) 346, 349 (D. Minn.
1976) (rule 23 certification procedures inapplicable; similarly situated persons can opt into FLSA suit
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Examination of the history of FLSA class actions reveals that different theo
ries underlying representative lawsuits may explain the difference beween the 
opt-in procedure of 216(b) and rule 23’s opt-out procedure.* 27 Different theories 
of representation were embodied in the FLSA as it progressed through its vari
ous incarnations, and they have not been harmonized with the representative 
procedures of rule 23. Thus, to unravel the knotty problem of class actions 
under the Age Discrimination and Equal Pay Acts, one must understand how 
the opt-in procedure developed.

without court approval); King v. Carey, 405 F. Supp. 41, 44 (W.D.N.Y. 1975) (rule 23 certification 
inappropriate because statute of limitations continues to run for those plaintiffs that do not opt into it); 
Lombardi v. Altemose Constr. Co., 69 F.R.D. 410, 411 (E.D. Pa. 1975) (following LaChapelle), Sims v. 
Parke Davis, 334 F. Supp. 774, 780-81 (E.D. Mich.) (rule 23 inapplicable because only those who opt 
into FLSA action are bound by judgment), ajfd per curiam, 453 F.2d 1259 (6th Cir. 1971), cert, denied, 
405 U.S. 978 (1972).

A few district courts, however, have certified rule 23 classes in § 216(b) cases. See, eg., Blankenship 
v. Ralston Purina Co., 62 F.R.D. 35, 37-43 (N D. Ga. 1973) (class certification appropriate because case 
alleged widespread discrimination); Townsend v. Treadway, 22 Wage & Hour Cas. (BNA) 12, 15 (M.D. 
Tenn. 1973) (class certified, but statute of limitations continues to run for potential plaintiffs that have 
not yet opted into suit); Bishop v. Jelleff Assocs., Inc., 4 Fair Empl. Prac. Cas. (BNA) 1262, 1262-63 
(D.D.C. 1972) (class certified but class members required to file consent). In Blankenship the court held 
that the consent requirement of § 216(b) was fulfilled if the class representative alone filed a written 
consent with the court. 62 F.R.D. at 38. The court then certified a rule 23 class and offered two reasons 
for its decision. Id. at 43. First, a reading of § 216(b) that was too literal would preclude a job appli
cant from bringing suit because the FLSA addresses itself only to employees. Id. at 38. Second, class 
actions are particularly appropriate in cases involving employment discrimination because such cases 
typically involve a widespread policy of discrimination. Id. at 39.

Prior to LaChapelle a few court decisions applied rule 23 standards to § 216(b) suits without discuss
ing the consent requirement. See Bradford v. People Natural Gas, 60 F.R.D 432, 440-41 (W.D. Pa. 
1973) (class certification denied because plaintiff failed to meet requirements of rule 23); Gebhard v. 
GAF Corp., 59 F.R.D. 504, 507-08 (D.D.C. 1973) (certification denied because plaintiffs failed to meet 
numerosity, common question, and representativeness criteria); Laffey v. Northwest Airlines Inc., 321 
F. Supp. 1041, 1042-43 (D.D.C. 1971) (certifying class under rule 23 without discussing consent 
requirement).

27. See infra notes 58-63 and accompanying text (discussing theories of representation embodied in 
FLSA, § 216(b) and in rule 23).

28. Pub. L. No. 75-718, 52 Stat. 1060 (1938) (codified as amended at 29 U.S.C. §§ 201-219 (1976 & 
Supp. IV 1980)).

The history of the FLSA begins with the Supreme Court’s controversial decision in the “Sick Chick
en Case,” Schecter Poultry Corp. v. United States, 295 U.S. 495 (1935), which struck down the New 
Deal’s National Industrial Recovery Act. Id. at 550-51. In response, President Roosevelt introduced 
federal legislation establishing minimum wage and maximum hours standards—the Fair Labor Stan
dards Act. To satisfy doubts about the constitutionality of the proposed Act, the Roosevelt Administra
tion incorporated probably “more constitutional theories than any other piece of suggested legislation 
in the history of this country.” Forsythe, Legislative History of the Fair Labor Standards Act, 6 Law & 
Contemp. Probs. 464, 467 n.21 (1939). Assistant Attorney General, later Justice, Robert Jackson ex
plained, “[T]his act combines everything, and is an effort to take advantage of whatever theories may 
prevail on the Court at the time that the case is heard.” Id. With attention focused primarily on the 
constitutional drama, relatively little controversy surrounded the provisions for individual enforcement 
of the Act. Id. at 466-73.

29. Section 16(b), 52 Stat. 1060, 1069 (codified as amended at 29 U.S.C. § 216(b) (1976 & Supp. IV 
1980)) states:

Any employer who violates the provisions [for minimum wages or maximum hours] of this 

II. History of 216(b) Class Actions

A. THE 1938 VERSION OF FLSA CLASS ACTIONS

When Congress passed the Fair Labor Standards Act of 193 8,28 it provided 
for three types of private action.29 An employee could sue as an individual, he 
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could sue on behalf of himself and other similarly situated employees, or he or 
other employees could designate an agent or representative to maintain the 
action on behalf of all employees similarly situated.30 Although the first two 
types of private suit in the FLSA provision were traditional, the third type, 
permitting suit by an agent or representative, was innovative.31

Act shall be liable to the employee or employees affected in the amount of their unpaid mini
mum wages, or their unpaid overtime compensation, as the case may be, and in an additional 
equal amount as liquidated damages. Action to recover such liability may be maintained in any 
court of competent jurisdiction by any one or more employees for and in behalf of himself or 
themselves and other employees similarly situated, or such employee or employees may designate 
an agent or representative to maintain such action for and in behalf of all employees similarly 
situated The court in such action shall, in addition to any judgment awarded to the plaintiff 
or plaintiffs, allow a reasonable attorney’s fee to be paid by the defendant, and costs of the 
action.

Id. (emphasis added).
30. Id
31. A representative party in federal equity proceedings traditionally was a member of the class 

represented. Equity, however, also recognized representatives, such as a receiver suing for the benefit 
of creditors, or a shareholder in a derivative action, whose interest was different from the class they 
represented. Foster, Jurisdiction, Rights, and Remedies for Group Wrongs Under the Fair Labor Stan
dards Act: Special Federal Questions, 1975 Wis. L. Rev. 295, 323 nn.100-01 (1975). Early courts per
mitted representative treatment when such treatment advanced the resolution of the dispute, even when 
the interests of the representative creditor were adverse to those he represented. Yeazell, From Group 
Litigation to Class Action, Part II: Interest, Class and Representation, 27 U.C.L.A. L. Rev. 1067, 1095 
n. 155 (1980) [hereinafter Yeazell, Part II\.

32. See Yeazell, From Group Litigation to Class Action, Part I: The Industrialization of Group Litiga
tion, 27 U.C.L.A. L. Rev. 514, 522 (1980) (discussing interest representation theory of group litigation) 
[hereinafter Yeazell, Part I}. When a plaintiff represents others similarly situated, he may never have 
communicated with them. “Consequently, it becomes crucially important in interest representation 
that the interests of the represented and the representative do match because only their congruence 
guides the invisible hand and keeps the representative loyal.” Id

33. See id (discussing actual consent theory of group litigation).
34. Id at 522 n.33.

The original FLSA thus presented two fundamentally distinct theories of 
representation. When the plaintiff represents his own interest as well as the 
interest of others similarly situated, group treatment is appropriate because the 
plaintiff’s interests are identical to the interests of those he represents. This 
close congruence of interests assures quality of representation.32 However, 
when an agent represents individuals that have an actual interest in the litiga
tion, although he has no similar interest himself, group treatment is appropri
ate only if the agent obtains the consent of those he seeks to represent.33 
Commenting on these two theories of representation in a different context, 
Professor Stephen Yeazell has observed, “]T]o distinguish between these forms 
of representation is not to imply that one better serves the represented than the 
other: agents may be disloyal, and the self-interested incompetent or mis
guided. It is only to say that the different forms [of representation] must look 
to different policing mechanisms.”34 In creating these two types of group ac
tion in the FLSA, however, Congress did not establish policing procedures to 
implement these actions and protect those represented.

With little to guide them, the courts and litigants were tentative in their 
approach to both forms of group action. In fact, few “agent or representative” 
actions were filed, in part because labor unions discouraged their members 
from bringing private suits until the Supreme Court decided the constitutional
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ity of the FLSA.35 Even after the Supreme Court upheld the Act’s constitution
ality,36 questions persisted about rule 23’s applicability to an agent or 
representative action under the FLSA, the actual consent type of group ac
tion.37 Difficult issues also arose in deciding whether rule 23 applied to FLSA 
cases involving suits initiated by employees on behalf of themselves and others 
similarly situated.38 The resolution of this latter problem by court and congres
sional action has generated the modern difficulty of class procedures under the 
FLSA and its progeny, the Age Discrimination and Equal Pay Acts. This arti
cle applies the two theories of representation to the development of FLSA opt- 
in class actions in an effort to clarify the policy behind contemporary law.

B. THE 1938 VERSION OF RULE 23

The 1938 version of rule 23 39 established the now infamous tripartite catego
rization of “true,” “hybrid,” and “spurious” class actions.40 Courts deciding 
which, if any, of the three categories applied to employee suits under section 
216(b) of the FLSA generally chose the spurious class action.41 The true class

35. Herman. The Administration and Enforcement of the Fair Labor Standards Act, 6 Law & Con- 
temp. Probs. 368. 385-86 (1939).

36. See United States v. Darby, 312 U.S. 100, 122 (1941) (FLSA provisions allowed under commerce 
clause).

37. See Foster, supra note 31, at 325 nn. 108-09 (question whether rule 23 requirements of numerosity 
and adequacy of representation apply to agent or representative actions under FLSA and whether 
Federal Rules override conflicting statutory procedures).

38. See Poole, Private Litigation Under the Wage and Hour Act, 14 Miss. L.J. 157, 164 n.43 (1942) 
(question whether action by representative maintainable on behalf of less than all similarly situated 
employees).

39. The 1938 version of rule 23 provided:
If persons constituting a class are so numerous as to make it impracticable to bring them all 
before the court, such of them, one or more, as will fairly insure the adequate representation 
of all may, on behalf of all, sue or be sued, when the character of the right sought to be 
enforced for or against the class is

(1) joint, or common, or secondary in the sense that the owner of a primary right refuses to 
enforce that right and a member of a class thereby becomes entitled to enforce it; (“true” class 
actions]

(2) several, and the object of the action is the adjudication of claims which do or may affect 
specific property involved in the action; [“hybrid” class actions] or

(3) several, and there is a common question of law or fact affecting the several rights and a 
common relief sought, [“spurious” class actions] ....

(c) Dismissal or Compromise. K class action shall not be dismissed or compromised with
out the approval of the court. If the right sought to be enforced is one defined in paragraph 
(1) subdivision (a) of this rule notice of the proposed dismissal or compromise shall be given 
to all members of the class in such manner as the court directs. If the right is one defined in 
paragraphs (2) or (3) of subdivision (a) notice shall be given only if the court requires it.

3B J. Moore & J. Kennedy, Moore’s Federal Practice K 23.01 (2d ed. 1982) (reprinting original 
version of rule 23). Rule 23 was amended to its modem form in 1966. See infra text accompanying 
notes 61-68 (discussing 1966 revision to rule 23).

40. For a discussion of the differences among the three categories of class actions, see generally 
Moore & Cohn, Federal Class Actions, 32 III. L. Rev. 307 (1937) [hereinafter Moore & Cohn, Class 
Actions}, Moore & Cohn, Federal Class Actions-Jurisdiction and Effect of Judgment, 32 III. L. Rev. 555 
(1938) [hereinafter Moore & Cohn, Jurisdiction}. For a more contemporary and highly critical discus
sion, see Kaplan, Continuing Work of the Civil Committee: 1966 Amendments ofthe Federal Rules of Civil 
Procedure (/),i\ Harv. L. Rev. 356, 377-86 (1967).

41. See, e.g, Pentland v. Dravo Corp., 152 F.2d 851, 853 (3d Cir. 1945) (FLSA allows spurious class 
action); Sinclair v. United States Gypsum Co., 75 F. Supp. 439, 441 (W.D.N.Y. 1948) (same); Wright v. 
United States Rubber Co., 69 F. Supp. 621, 624 (S.D. Iowa 1946) (same); Brooks v. Southern Dairies, 1 
Wage & Hour Cas. (BNA) 513, 513 (S.D. Fla. 1941) (same). 
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action was inappropriate because it applied when the character of the right 
sought to be enforced was joint or common, and, absent the class action proce
dure, joinder of all interested parties would be necessary.42 Because section 
216(b) allows employees to enforce their rights under the Act individually, 
joinder never would be necessary.43 The hybrid class action also was inappro
priate in FLSA actions. In a hybrid class suit the right sought to be enforced 
relates to specific property,44 which typically is not at issue in FLSA suits.45 
Thus, if employee suits under the FLSA were to be governed by old rule 23 at 
all, they would arise as spurious class actions, which involved common ques
tions of law or fact and common relief.46

The question remained whether all class members, even those not partici
pating in the litigation, would be bound by the court’s judgment. Professor J. 
William Moore, a leader in the reform that produced rule 23,47 in his original

42. Moore & Cohn, Class Actions, supra note 40, at 314; Moore & Cohn, Jurisdiction, supra note 40. 
at 555.

43. Rahl, The Class Action Device and Employee Suits Under the Fair Labor Standards Act, 37 III. L. 
Rev, 119, 125 (1942).

44. Moore & Cohn. Class Actions, supra note 40, at 317; Moore & Cohn, Jurisdiction, supra note 40, 
at 555.

45. Rahl, supra note 43, at 125.
46. Moore & Cohn, Class Actions, supra note 40, at 318; Moore & Cohn, Jurisdiction, supra note 40, 

at 555; Rahl. supra note 43, at 128; see Poole, supra note 38, at 165 (arguing that FLSA class and 
representative actions are not true or hybrid actions under rule 23, but may be considered spurious class 
actions).

For arguments that the categories of rule 23 did not apply to statutorily created FLSA classes at all, 
see Fowkes v. Dravo Corp., 62 F. Supp. 361, 362 (E.D. Pa. 1945) (section 216(b) not intended to 
broaden rules for class actions, but merely creates opportunity for others similarly situated to join 
actions and thereby avoid multiplicity of suits); Rahl, supra note 43, at 128-34 (numerosity and com
mon question requirements of rule 23 class actions usually not met in employee suits); Recent Cases— 
Labor Law—Fair Labor Standards Act—FLSA Class Actions Limited to Employees Giving Assent, 55 
Harv. L. Rev. 688, 688-89 (1942) (judgment in rule 23 action should bind all that are similarly situated 
and thus cannot apply to FLSA cases if only those who opt-in are bound). See also McNichols v. 
Lennox Furnace Co., 7 F.R.D. 40, 42 (N.D.N.Y. 1947) (argument that decision whether FLSA actions 
are class or joinder irrelevant).

47. Not only did Professor Moore actually draft of the 1938 rule, but he also had a profound impact 
on judicial interpretations of the new rule through his exhaustive treatise on the new federal rules. 
Kalven & Rosenfield. The Contemporary Function of the Class Suit, 8 U. Chi. L. Rev. 684, 702 (1941).

Although Professor Moore was instrumental in advocating reform in the area of class actions, he 
invented neither the concepts nor the terminology of the rule 23 categories. As early as 1838, Justice 
Story stated that the few might sue for the many “where the question is of general interest." J. Story, 
Commentaries on Equity Pleadings 80 (1838). Whether or not a “privity of interest” existed 
among the plaintiffs, Story maintained that the decree in most cases should be binding upon all other 
persons standing in the same predicament. J. Story, Commentaries on Equity Pleadings § 120, at 
145-46 (3d ed. 1844). The Supreme Court in Smith v. Swormstedt, 57 U.S. (16 How.) 288 (1853), 
termed the requirement a “common interest or common right” and, adopting Story’s view, held absent 
parties bound. Id. at 302.

Later commentators introduced the concept of joinder, arguing that one could not be bound by a 
judgment in a case of which one was never made aware or in which one never had an opportunity to 
participate. See J. Pomeroy, Code Remedies §§ 296-297, at 391-92 (4th ed. 1904). Other commenta
tors rejected that view. See C. Clark, Handbook on the Law of Code Pleading 282 (1928) 
(proper class suit binds absent parties unless court believes they were not adequately represented).

The invention of the terms “true” and "spurious” apparently must be credited to T.A. Street in his 
work, Federal Equity Practice (1909). “In true class suits, each person interested in the fund or 
property in litigation is virtually represented before the court and is an actual party sub modo. He is 
therefore bound as a party.” Id. § 552, at 345. Claims that could be brought as spurious suits, on the 
other hand, do not require a formal aggregation or association of persons because they are concerned 
with personal liability. Id. § 548, at 342. Therefore, they could be brought individually; the spurious 
suit is merely a convenience. Id.

Rule 38 of the Federal Equity Rules, adopted in 1912, provided: When the question is one of com- 
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draft keyed each class action category to a different res judicata effect.* 48 Under 
his proposal true class actions, in which joinder of all parties was necessary, 
bound all class members.49 The judgment in a hybrid class suit bound all par
ties interested in the specific property involved.50 Finally, under Moore’s pro
posal, class suits that involved a common question of law or fact, the spurious 
category, bound only those class members who opted into the lawsuit.51

mon or general interest to many persons constituting a class so numerous as to make it impracticable to 
bring them all before the court, one or many may sue or defend for the whole Fed. Equity R. 38, 226 
U.S. 659 (1912). Thus, despite the commentaries of Pomeroy and Street, Justice Story’s relatively sim
ple test—that of the common question—remained the touchstone for class actions until the Federal 
Rules revision of 1938. See Blume, The "Common Questions" Principle in the Code Provision for Repre
sentative Suits, 30 Mich. L. Rev. 878, 901-02 (1932) (in deciding whether multiple claims may be 
litigated together, court may apply “common question” principle found in representative suits); Note, 
Federal Practice—Class Suits—Community of Interest Under Federal Equity Rule 38, 30 Mich L.Rev. 
624, 625 (1931) (courts interpret rule 38 as requiring common interest in question of law).

48. See 2 J. Moore, Moore’s Federal Practice U 23.07, at 2283 (1st ed. 1938) (noting change 
made in original draft).

49. Moore, Federal Rules of Civil Procedure: Some Problems Raised by the Preliminary Draft, 25 
Geo. L.J. 551, 573 (1937).

50. Id. at 574.
51. Id. at 575.
52. See 2 J. Moore, Moore’s Federal Practice H 23.07, at 2283 (1st ed. 1938) (noting change 

made in original draft); Kaplan, supra note 40, at 377-79 (same).
With only half of Professor Moore’s conception of the class rule intact, the rule was criticized for 

demonstrating an unthinking formalism in which legal distinctions exist in and of themselves regardless 
of whatever purpose they were originally drawn to serve:

But granting that there exist in the law examples of distinctions based on differences among 
jural relationships, does it necessarily follow that we must make distinctions on this basis as to 
the binding effect of class suit judgments? In other words (and without essaying facetious
ness), granting that a black dog can be distinguished from a white one, the distinction is of no 
force when the necessity of obtaining a dog license arises. Is there not danger of falling into an 
attitude of unthinking formalism, like that of the old common law, when we start assuming 
that all legal distinctions are meritorious in and of themselves and forget that they should be 
constantly examined in the light of the purpose they were originally drawn to serve?

Keeffe, Levy & Donovan, Lee Defeats Ben Hur, 33 Cornell L.Q. 327, 334 (1948).
Professor Benjamin Kaplan, in his influential article on the revised rule 23, called it a classification of 

cases by a process of “sloganeering.” Kaplan, supra note 40, at 362. He criticized it as “a text burdened 
with a categorization of rights at a high pitch of abstraction,” id. at 377, and concluded that “in the 
wash of more than a quarter-century’s experience, rule 23 did not come out very well.” Id. at 380.

53. Z. Chafee, Some Problems of Equity 251 (1950), quotedin Kaplan supra note 40, at 379 n.82. 
Professor Chafee viewed the tripartite classification scheme as employing “outworn categories.” Id. at 
245.

54. 3B J. Moore & J. Kennedy, Moore’s Federal Practice app. (| 23.10[4], at 2671-72 (2d ed. 
1974) [hereinafter Moore’s Federal Practice]; see supra note 41 (citing cases that allow spurious 
class action in FLSA suit). A person could consent to join a spurious class suit by becoming a plaintiff 
at the outset, by intervening after the action began, or by explicitly authorizing the plaintiff to sue on his 
behalf. 3B Moore’s Federal Practice, supra app. 23.10(4], at 2671-72.

The timing of a person’s intervention in the lawsuit was a matter of substantial controversy. Some 
commentators maintained that a similarly situated person could join a spurious class action after judg

The draftsmen of the Federal Rules omitted the res judicata portion of 
Moore’s proposal, fearing that its effect was substantive and, therefore, beyond 
the congressional authorization to draft procedural rules.52 Nonetheless, 
Moore’s treatise gained such respect that his proposal regarding the res judi
cata effect of rule 23 had as much influence upon courts as if it had been in
cluded in the rule itself.53 FLSA cases, therefore, were treated as spurious class 
actions, binding only those similarly situated employees who consented to be
come parties.54
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C. THE 1947 AMENDMENTS TO THE FLSA CLASS ACTION PROVISIONS

Congress in 1947 passed the Portal to Portal Act,55 which amended the 
FLSA and modified in two respects its class action provisions. First, the 
amendment completely abolished the agent or representative actions.56 Sec
ond, it codified in section 216(b) the spurious class action practice of the 1938 
version of rule 23 by requiring each similarly situated prospective plaintiff af
firmatively to consent, or opt into the suit, to be bound by the judgment.57

ment. Kalven & Rosenfield. supra note 47, at 688, 697-701, 711-14. See Keeffe, Levy & Donovan, 
supra note 52, at 343 (discussing how intervention after judgment gives plaintiff “two days in court” in 
spurious class action); Rahl, supra note 43, at 130 n.56, 134-35 (question whether similarly situated 
person may intervene after judgment depends on facts). The Third Circuit in Pentland v. Dravo Corp., 
152 F.2d 851 (3d Cir. 1945), discussed, but did not decide, the issue of post-judgment intervention. Id 
at 856. The majority followed Professor Moore’s insistence on mutuality of judgment and found that 
the employee must intervene at some time prior to judgment in order to benefit by the decree. See 3B 
Moore’s Federal Practice, supra note 54, app. (| 23.12, at 2913-22 (discussing how courts treated 
intervention issue). For a more complete review of the arguments on this issue, see generally Foster, 
supra note 31, at 326-31, 340-42.

55. Pub. L. No. 49, 61 Stat. 84 (1947) (codified as amended at 29 U.S.C. §§ 251-262 (1976 & Supp. IV 
1980)).

The Portal to Portal Act relieved employers of liability for wages during the time employees spent 
walking to and from their work stations after entering the employer’s premises. Pub. L. No. 49, § 4, 61 
Stat. 84, 87 (codified at 29 U.S.C. § 254(a)). The law overturned a trilogy of Supreme Court cases that 
held employees to be “at work” for FLSA purposes during these times. See Anderson v. Mount Clem
ens Pottery, 328 U.S. 680, 691-92 (1946) (employee at work walking between time clock and regular 
work place); Jewell Ridge Coal Corp. v. Local 6167, United Mine Workers, 325 U.S. 161, 166 (1945) 
(coal miners at work while traveling in mine shafts); Tennessee Coal Iron and R.R. v. Muscoda Local 
No. 123, 321 U.S. 590, 598 (1944) (coal miners at work while traveling from mine entrance to 
workplace).

56. Pub. L. No. 49, §5, 61 Stat. 84, 87 (1947) (codified as amended 29 U.Sj.C. § 216(b) (1976 & Supp. 
IV 1980)). Senator Donnell (R-Mo.), chair of the Senate Judiciary subcomrinittee that conducted hear
ings on the Portal to Portal Act, stated that the agent or representative-type suit presented an opportu
nity for “outsiders” to stir up litigation and maintained that such “unwholesome champerous 
situations” should not be permitted under the law. 93 Cong. Rec. 2182 (1947).

57. Pub. L. No. 49, 61 Stat. 84, 87 (1947). Senator Donnell’s views on wholesomeness in class litiga
tion evidently extended to employees suing on behalf of others similarly situated. He stated:

Obviously, Mr. President, this is a wholesome provision, for it is certainly unwholesome to 
allow an individual to come into court alleging that he is suing on behalf of 10,000 persons 
and actually not have a solitary person behind him, and then later on have 10,000 men join in 
the suit, which was not brought in good faith, was not brought by a party in interest, and was 
not brought with the actual consent or agency of the individuals for whom an ostensible plain
tiff filed the suit.

So we have provided, as I say, that no employee shall be made a party plaintiff to any such 
action unless he gives his consent in writing and unless such consent is filed in the court in 
which the action is brought.

93 Cong. Rec. 2182 (1947).
58. See supra note 32 and accompanying text (discussing interest representation).
59. See supra note 33 and accompanying text (discussing actual consent theory of representation).

In mimicking the spurious opt-in procedure of the 1938 version of rule 23, 
the 1947 amendments mixed the two theoretical foundations for representa
tional litigation: the congruence of interests theory and the consent theory. 
The amendments incorporated the congruence of interests theory by requiring 
that plaintiffs in a class action be similarly situated, thus ensuring vigorous 
representation by the self-interested, named plaintiffs.58 By adopting the con
sent requirement, the amendments provided a separate legitimizing mecha
nism usually associated with an active agency approach to representation.59 
Instead of resolving the underlying conflict about what procedural safeguards 
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were necessary to make representational litigation legitimate, Congress simply 
incorporated both theories.60

D. THE 1966 REVISION OF RULE 23

When the theoretical conflict between the congruence of interest theory and 
the consent theory finally was resolved in the 1966 revision of rule 23,61 the 
Federal Rules focused primarily on the congruence of interests approach and, 
in rule 23(a), established procedural safeguards to ensure a close match be
tween the interests of the named plaintiff and those of class members repre
sented.62 The new rule demoted consent theory to a very minor role, serving 
only in rule 23(b)(3) actions, and recast consent as an individual right to veto 
participation through the opt-out mechanism.63

The 1966 revision of rule 23 abolished opt-in spurious class actions alto
gether,64 or at least the drafters set out to abolish them.65 Although the advi-

60. See infra notes 194-233 and accompanying text (discussing effect on substantive law of merging 
two theories of representation). The results of combining both interest representation and consent re
quirement theories in modern rule 23 are explored in Yeazell, Part II, supra note 31, at 1069-73. Gener
ally, interest representation has replaced consent representation as the basis for contemporary litigative 
representation. Id. at 1072.

FLSA classes, on the other hand, have experienced no such development and even today require 
both congruent interests and consent to legitimize the lawsuit. The two mechanisms embody fundamen
tally incompatible theories of representation. The consent mechanism reflects a radically individualis
tic approach to the question: class actions can consist only of individuals who voluntarily indicate they 
wish to assert the rights in question. Id. at 1103. Interest representation focuses on “plausible social 
assumptions,” such as the assumption that a person would like to recover money damages he might not 
otherwise receive. Id. at 1107. Interest representation also promotes national policy embodied in sub
stantive law, such as prohibitions against racial discrimination. Id. at 1107-08. Merging the two mech
anisms permits individualistic interests to override statutorily defined national policy. See 
Developments in the Law—Class Actions, 89 Harv. L. Rev. 1318, 1348-52 (1976) (consent theory per
mits individual class members to determine questions of statutory policy).

61. See supra note 1 (quoting text of rule 23).
62. See infra notes 158-92 and accompanying text (discussing prerequisites to class action established 

in rule 23(a) and their applicability to § 216(b) actions).
Rule 23 actually embodies both congruence of interests and actual consent theories. Professor 

Yeazell argues that “such apparent perversity flows from the decision that one of the conflicting inter
ests should receive preponderant weight, not as a matter of representational theory, but as one of na
tional policy embodied in substantive law.” Yeazell, Part II, supra note 31, at 1108. Thus, in civil 
rights cases that involve substantive national policies embodied in statutory law, representational litiga
tion proceeds under rule 23(b)(2), relying only upon congruence of interests despite individual class 
members’ differing views on the desirability of the actual remedy. Id. at 1112-15. The individual 
plaintiff in such circumstances is “acting less to enforce a peculiarly private right than a public policy.” 
Id at 1115. The use of consent theory in such a situation would leave to individual class members “not 
only the issues of justification and fairness, but questions of statutory policy as well.” Id. at 1115 n.265 
(citing Developments in the Law—Class Actions, 89 Harv. L. Rev. 1318, 1348 (1976)).

63. In rule 23(b)(3) actions notice of the suit must be given to prospective class members to provide 
an opportunity for them to “opt-out” of the litigation. Eisen v. Carlisle & Jacquelin, 417 U.S. 156, 173 
(1974). The Supreme Court in Eisen did not address why any notice is required, but merely focused on 
the constitutional sufficiency of the method of notification. Id. at 176-77. The Court rejected the con
tention that adequacy of representation rather than notice is the touchstone of due process in class 
actions under rule 23, observing that rule 23 incorporates both theories and requires notice in (b)(3) 
cases. Id. Although the advisory committee notes characterize this notice provision as mandatory and 
designed to fulfill the requirements of due process, 28 U.S.C. app. at 431, the committee addresses in 
only the most general terms the issues underlying the notice requirement. The advisory committee 
notes point out that in rule 23(b)(3) actions the strong individual interest in conducting separate law 
suits may justify denial of class status, 28 U.S.C. app. at 429, thereby suggesting a rationale for the 
notice requirement.

64. See supra note 1 (quoting text of revised rule 23).
65. See supra Kaplan, note 40, at 395 n.150 & 399 (discussing effect on spurious class actions of new 
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sory committee notes to the 1964 proposed revision did not discuss FLSA 
classes,* 66 the final version of the committee’s notes parenthetically stated that 
new rule 23 was not intended to affect the present provisions of section 216(b) 
of the FLSA.67 In the absence of published minutes of the advisory committee 
proceedings, it is difficult to state definitively why the committee exempted 
section 216(b) opt-in classes from the operation of the revised rule.68 Presuma
bly, the advisory committee believed it had no authority to alter statutorily 
defined class procedures under the guise of a Federal Rules revision. As a 
result, FLSA classes have been frozen in their restrictive pre-1966 spurious 
class action form.

rule 23(b)(3)). Professor Kaplan’s extensive article, drawing on his service as reporter to the advisory 
committee, suggests that new rule 23(b)(3) classes should not be viewed as a mere replacement for 
spurious classes, but rather as a new category deliberately created. Id. at 399. Professor Kaplan noted, 
“The word ’spurious’ should ultimately disappear altogether from the class action lexicon." Id. at 395 
n.150.

The practice of “one-way intervention” possible under the old spurious class action was a major 
concern of the advisory committee that drafted the 1964 proposed amendments to the Federal Rules. 
See Advisory Committee Notes, 34 F.R.D. 325, 393 (1964) (discussing one-way intervention); see also 
supra note 54 (discussing controversy surrounding practice of intervention after judgment). The 1966 
revision of rule 23 abolished this practice. See Kaplan, supra note 40, at 397-98 (judgment in rule 
23(b)(3) class binds class members who do not affirmatively opt out of lawsuit).

66. Advisory Committe Notes, 1964 Proposed Amendments, 34 F.R.D. 325, 387-95 (1964).
67. Notes of Advisory Committee on 1966 Amendment to Rules, 28 U.S.C. app. Rule 23, at 429 

(1976).
68. Professor Kaplan makes no reference to the addition of this sentence exempting FLSA classes. 

See Kaplan, supra note 40, at 394-400 (analyzing 1966 revision of rules).
69. See Foster, supra note 31, at 340-42 (shortage of enforcement resources hampers success of pub

lic remedies available under FLSA).
70. See id. at 310 (few private actions because employees reluctant to assert claims while still on the 

job).
71. Section 3 of the EPA states that “for purposes of administration and enforcement, any amounts 

owing to any employee which have been withheld in violation of [the substantive provisions of the 
EPA] shall be deemed to be unpaid minimum wages or unpaid overtime compensation” under the 
FLSA. 29 U.S.C. § 206(d) (1976).

The ADEA specifically incorporated § 216(b) of the FLSA, providing, “The provisions of [the 
ADEA] shall be enforced in accordance with the powers, remedies and procedures provided in section 
. . . 216 of the Fair Labor Standards Act of 1938.” 29 U.S.C. § 626 (1976 & Supp. IV 1980) (citations 
omitted).

72. 42 U.S.C. § 2000e (1976 & Supp. IV 1980). The Supreme Court has recognized the structural 
similarities between title VII and the ADEA. See Oscar Mayer & Co. v. Evans, 441 U.S. 750, 756 
(1979) (title VII and ADEA share common purpose and contain similar administrative exhaustion 
provisions); Lorillard v. Pons, 434 U.S. 575, 584 (1978) (title VII and ADEA have similar aims and 

Effective enforcement of the FLSA since 1966 has depended mainly on pub
lic enforcement through the Wage and Hour Division of the Department of 
Labor, subject to the availability of public enforcement personnel.69 Private 
enforcement actions have not developed into a major vehicle for enforcement 
of the FLSA.70 The cumbersome opt-in class procedure, rejected in 1966 as the 
mechanism for all other class actions, is largely responsible for this result.

The ineffectiveness of the opt-in procedure was made an even more signifi
cant problem with the enactment in the 1960’s of the Equal Pay Act, which 
required equal pay for equal work regardless of the gender of the employee, 
and the Age Discrimination in Employment Act, which prohibited age dis
crimination in employment, both of which incorporated the section 216(b) 
spurious class mechanism of the FLSA.71 Modeled generally on title VII of the 
1964 Civil Rights Act,72 the ADEA encompasses a much broader range of 
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employment practices than the accounting-type pay problems typically 
presented in FLSA and EPA actions. Nevertheless, the ADEA is enforced in 
accordance with the antiquated FLSA class procedures, rather than with rule 
23, the procedure for bringing class actions under title VII.73 Similarly, al
though the EPA overlaps with title VII,74 it is not enforced, as one might ex
pect, in the same way as title VII, but under the FLSA opt-in procedure. Thus, 
the most effective means of enforcing title VII—private enforcement with a 
rule 23 class action—is unavailable in age discrimination and equal pay cases.

substantive provisions); see also C. Sullivan, M. Zimmer & R. Richards, Federal Statutory Law 
of Employment Discrimination 705 (1980) (ADEA modeled on title VII).

73. See supra note 14 (discussing application of rule 23 to title VII cases).
74. See id. (discussing overlap between Title VII and EPA).
75. See, e.g., Zahn v. International Paper Co., 414 U.S. 291, 296 (1973) (spurious class action treated 

as permissive joinder device and each claimant must meet amount in controversy jurisdictional require
ments); Snyder v. Harris, 394 U.S. 332, 335 (1969) (same); United States v. Preston, 352 F.2d 352, 356 
n.10 (9th Cir. 1965) (spurious class suit is no more than permissive joinder device); Cook v. Eizenman, 
312 F.2d 134, 135 (5th Cir. 1963) (same); Union Carbide and Carbon Corp. v. Nisley, 300 F.2d 561, 601 
(10th Cir 1961) (Pickett, J., dissenting) (same), appeal dismissed, 371 U.S. 801 (1962).

76. See 3B Moore’s Federal Practice, supra note 54, app. U 23.10(1), at 2601 (spurious class suit 
is permissive joinder device).

77. See id. j| 23.08(1), at 2505 (joinder of all persons essential absent true class action device).
78. See id. H 23.10(3), at 2651 (spurious class actions and permissive joinder devices facilitate disposi

tion of litigation and render it less expensive).
79. See Kalven & Rosenfield, note 47, at 703-05 (1941) (rules on permissive joinder and intervention 

already perform function served by spurious class suit).
80. See 3B Moore’s Federal Practice, supra note 54, app. 1, 23.13, at 2957 (each claimant must 

satisfy amount in controversy requirement).
81. See id. U 23.95, at 579 (in class actions, diversity determined by parties of record).
82. Id. app. H 23.12, at 2918-19; see Keeffe, Levy & Donovan, supra note 52, at 339-42 (filing of class 

suit tolls statute of limitations).

E. OPT-IN CLASS ACTIONS COMPARED TO PERMISSIVE JOINDER

Opt-in suits under section 216(b) sometimes are viewed as permissive join
ders rather than as class suits.75 This view undoubtedly has its origins in Pro
fessor Moore’s oft-quoted statement that a spurious or opt-in class suit is a 
permissive joinder device.76 Quoting this statement in support of an argument 
to treat section 216(b) suits exclusively as joinder devices, however, misappre
hends both the context of Professor Moore’s statement and his views on the 
actual operation of spurious class suits and joinder devices. Professor Moore’s 
treatise introduced the then new class procedures by comparing them to their 
more familiar joinder counterparts. Thus, he merely analogized “true” class 
actions to mandatory joinder devices77 and “spurious” class actions to permis
sive joinder devices.78

Critics of Professor Moore charged that with a permissive joinder provision 
intact, the spurious class action created redundancy.79 The critics, however, 
overlooked the significant differences in the operation of class and joinder de
vices. In a joinder case, according to Professor Moore, each party must inde
pendently satisfy jurisdictional requirements.80 Class cases are distinguishable 
because only the original parties must meet the jurisdictional prerequisites,81 
and their filing tolls the statute of limitations for all class members.82 The 
treatment of section 216(b) actions as joinder devices, therefore, grossly mis
reads the procedural history of the spurious class mechanism.
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The legislative history of the FLSA also demonstrates that section 216(b) 
should not be treated exclusively as a joinder device. Congress clearly contem
plated creation of a class enforcement device in the original version of the Act. 
To begin with, it employed the “similarly situated” language normally used to 
describe a class action.83 In addition, the original version of section 216(b) 
went substantially beyond the contours of even modern class action devices by 
creating the agent or representative procedure.84 This provision permitted an 
agent not directly interested in the action to bring suit on behalf of those actu
ally involved.85 In restricting the scope of the FLSA through the 1947 Portal to 
Portal Amendments, Congress abolished the agency class action procedure 
and adopted the then current spurious class action, thus bringing FLSA group 
actions in line with all other class actions of the day.86 Congress did not abol
ish class treatment of FLSA claims, nor did it explicitly create a permissive 
joinder device. Instead, it applied to FLSA cases the procedure then used for 
all class actions involving a common question of law or fact. Congress simply 
codified contemporary judicial practice, treating FLSA classes as spurious 
class actions.87

83. See supra note 29 (quoting text of original section 216(b)).
84. See supra note 30 and accompanying text (discussing agent or representative procedure).
85. Id.
86. See supra notes 55-57 and accompanying text (discussing effect of Portal to Portal Amendments 

on FLSA).
87. See supra note 54 and accompanying text (discussing judicial treatment of FLSA cases as spuri

ous class actions).
88. See infra notes 90-157 and accompanying text (discussing jurisdiction in context of administra

tive exhaustion and notice requirements).
89. See infra notes 194-233 and accompanying text (discussing effect of procedure on substantive 

law).
90. Before Congress amended the ADEA in 1978, the “charge" was termed a “notice of intent to 

More is at stake here than the resolution of an obscure and dated procedural 
problem. Important jurisdictional issues turn on whether the device is a form 
of class action or a permissive joinder.88 Further, the decision whether to treat 
the section 216(b) device as a class or joinder action affects the substantive law 
applicable to age and equal pay discrimination claims.89 In treating a section 
216(b) suit as a joinder device, a court, in essence, assumes that the allegedly 
discriminatory acts are isolated occurrences that give rise to distinct individual 
claims. If, on the other hand, a court determines that section 216(b) suits 
should be treated as class actions, it allows for the possibility that discrimina
tion has occurred on a more widespread basis.

III. Administrative Exhaustion

The administrative exhaustion requirements applicable to plaintiffs bringing 
ADEA actions supports the thesis that the opt-in FLSA procedural device, 
which applies to both the ADEA and the EPA, can be viewed as a form of 
class action. Complications regarding administrative exhaustion arise only in 
ADEA suits because neither the FLSA nor the EPA contains an administrative 
filing requirement.

A complainant triggers the enforcement provisions of the ADEA by filing 
the required “charge”90 with the Equal Employment Opportunity Commission 
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(EEOC) at least sixty days before commencing a civil action.91 The statute 
requires that the complainant file the charge with the federal agency within 
180 days of the alleged discriminatory act.92 If, however, that act occurs in a 
state with a statute similar to the ADEA and a state agency authorized to pro
cess age discrimination claims, the complainant must file the charge with both 
the EEOC and the state agency.93 An extended 300-day time limit is then 
available for filing charges with the federal agency.94 The policy underlying 

sue,” 29 U.S.C. § 626(d) (1976), amended by 29 U.S.C. § 626(d) (Supp. IV 1980), and was treated as a 
jurisdictional prerequisite to any federal lawsuit. See H R. Rep. No. 805, 90th Cong., 1st Sess. 5, re
printed in 1967 U.S Code Cong. & Ad. News 2213, 2218 (complainant must give Secretary notice of 
suit and wait 60 days before filing suit).

Congress amended the statute and substituted the word “charge" for the phrase “notice of intent to 
sue." intending that the charge be treated not as an absolute jurisdictional prerequisite, but as a require
ment open to "equitable modification.” H R. Conf. Rep. No. 950, 95th Cong., 2d Sess. 12, reprinted in 
1978 U.S. Code Cong. & Ad. News 528, 534.

Most of the cases cited in this section were decided before the 1978 amendment and thus assume or 
hold that the notice requirement is a jurisdictional prerequisite. In order to minimize confusion, this 
article uses the term “charge" to refer to the notice requirement regardless of whether the case was 
decided before the statutory change.

91. 29 U.S.C. § 626(d) (1976 & Supp. IV 1980) provides:
No civil action may be commenced by an individual under this section until 60 days after a 
charge alleging unlawful discrimination has been filed with the Commission. Such a charge 
shall be filed—

(1) within 180 days after the alleged unlawful practice occurred; or
(2) in a case to which section 633(b) applies, within 300 days after the alleged unlawful 

practice occurred, or within 30 days after receipt by the individual of notice of termination of 
proceedings under State law, whichever is earlier.

id
On July 1, 1979, responsibility for enforcement of the ADEA and EPA was transferred from the 

Department of Labor to the Equal Employment Opportunity Commission. Reorg. Plan No. 1 of 1978, 3 
C.F.R. 321 (1978), reprinted in 5 U.S.C. app. at 404-07 (Supp. IV 1980) and in 92 Stat. 3781 (1978). 
Cases decided before the change, therefore, refer to the Secretary of Labor, and later cases refer to the 
Commissioner and the EEOC. This article, when possible, will refer simply to the “administrative 
agency.”

92. 29 U.S.C. § 626(d)(1) (Supp. IV 1980).
93. Section 633(b) provides:

In the case of an alleged unlawful practice occurring in a State which has a law prohibiting 
discrimination in employment because of age and establishing or authorizing a State authority 
to grant or seek relief from such discriminatory practice, no suit may be brought . . before 
the expiration of sixty days after proceedings have been commenced under State law ....

29 U.S.C. § 633(b) (1976).
94. 29 U.S.C. § 626(d)(2) (Supp. IV 1980). See infra text accompanying notes 113-19 (discussing 

problems raised by this provision in group actions under ADEA).
Complying with the ADEA’s complicated statute of limitations provisions is a formidable task. In 

addition to the time requirements discussed in the text, a prospective plaintiff must commence the 
federal suit within either two or three years of the act of alleged discrimination, depending on whether 
the prospective defendant’s action was willful. 29 U.S.C. § 626(e) (Supp. IV 1980) (incorporating 29 
U.S.C. § 255(a), which establishes relevant statute of limitations). Circuit courts conflict on the defini
tion of a willful violation. See, e.g., Loeb v. Textron, 600 F.2d 1003, 1020 n.27 (1st Cir. 1979) (action 
taken with “bad purpose either to disobey or to disregard the law” constitutes willful violation); Laffey 
v. Northwest Airlines, 567 F.2d 429, 462 (D.C. Cir. 1976) (employer’s violation willful when he knows 
of “appreciable possibility" that FLSA applies, but takes no steps to resolve doubts), cert, denied. 434 
U.S. 1086 (1978); Coleman v. Jiffy June Farms. Inc., 458 F.2d 1139, 1142 (5th Cir.) (although employer 
made good faith effort to comply, his noncomplying act constituted willful violation because he "knew 
the FLSA was in the picture”), cert, denied. 409 U.S. 948 (1972).

Even a highly intelligent complainant will require a lawyer’s assistance to negotiate this maze suc
cessfully. The federal docket is burdened with cases seeking judicial wisdom on the appropriate con
struction of these procedural requirements. For a discussion of the statutory and case law regarding 
these issues, see generally Levien, The Age Discrimination in Employment Act: Statutory Requirements 



1982] Opt-in Class Actions 135

the administrative filing requirement is to provide an opportunity for the agen
cies to resolve the conflict between the employer and the employee before 
litigation.95 96

and Recent Developments, 13 Duq. L. Rev. 227 (1974); Sheeder, Procedural Complexity of the Age 
Discrimination in Employment Act: An Age-Old Problem, 18 Duq. L. Rev. 241 (1980); Note, Procedural 
Aspects of the Age Discrimination in Employment Act of 1967, 36 U. Pitt. L. Rev. 914 (1975); Note, 
Procedural Prerequisites to Private Suit Under the Age Discrimination in Employment Act, 44 U. Chi. L. 
Rev. 457 (1977); Note, The Procedural Requirements of the Age Discrimination in Employment Act of 
1967, 9 Rut.-Cam. L. Rev. 540 (1978).

95. The policy is explicitly set out in the statute: "Upon receiving such a charge, the Commission 
shall promptly notify all persons named in such charge as prospective defendants in the action and 
shall promptly seek to eliminate any alleged unlawful practice by informal methods of conciliation, 
conference, and persuasion.” 29 U.S.C. § 626(d) (1976 & Supp. IV 1980). The policy also is discussed 
in H R. Rep. No. 805. 90th Cong., 1st Sess. 5, 10, reprinted in 1967 U.S. Code Cong. & Ad. News 
2213, 2218, 2223.

Conciliation is not a jurisdictional prerequisite to maintenance of a federal suit. H.R. Rep. No. 950, 
95th Cong., 2d Sess. 13, reprinted in 1978 U.S. Code Cong. & Ad. News 528, 534-35. Nevertheless, if 
a district court concludes that further conciliation efforts are desirable, it may stay the proceedings to 
permit conciliation. Marshall v. Sun Oil Co., 592 F.2d 563, 566 (10th Cir.), cert, denied, 444 U.S. 866 
(1979).

96. 600 F.2d 754 (9th Cir. 1979).
97. Id. at 759.
98. 441 U.S. 750 (1979).
99. Id. at 758.
100. Id. at 758 n.6. “This rule of course governs only claims for individual relief such as the present 

case. Nothing in our decision in anywise distorts the rule ci Albemarle v. Moody, 422 U.S. 405. 414 n.8, 
concerning the rights of unnamed parties in plaintiff class actions.” 441 U.S. at 758 n.6.

101. 600 F.2d at 760. The only other circuit court that has addressed this issue to date appears to 
have reached the opposite result. In a decision antedating Oscar Mayer, the United States Court of 
Appeals for the Fifth Circuit in Price v. Maryland Casualty Co., 561 F.2d 609 (5th Cir. 1977), affirmed 
the denial of a rule 23 class in an ADEA suit. Id. at 610-11. The district court in Price had required 
potential class members to opt into the case by filing both a consent with the court and a charge with 
the administrative agency. See id. (discussing district court action). The court of appeals affirmed, but 
did not specifically discuss the question whether an administrative charge must be filed by each class 
member who consents to join the lawsuit. One district court, however, has rejected the contention that 
the Fifth Circuit intended to affirm more than the opt-in procedure in Price. See Russell v. Curtin 
Matheson Scientific, Inc., 17 Fair Empl. Prac. Cas. (BNA) 845, 848 (S.D. Tex.) (rejecting contention 
that Price affirmed notice procedure, not opt-in procedure), modified, 18 Fair Empl. Prac. Cas. (BNA) 
179, leave to appeal denied, 18 Fair Empl. Prac. Cas. (BNA) 866 (5th Cir.), cert, denied, 439 U.S. 972 

The first question in a section 216(b) class suit is whether the named plain
tiffs charge may be filed on behalf of all similarly situated people or whether 
each person who wishes to opt-in must file an individual charge with the agen
cies. In Bean v. Crocker National Bank"*  the United States Court of Appeals 
for the Ninth Circuit held that a plaintiff may bring a section 216(b) action on 
behalf of similarly situated persons who have not individually filed charges 
with the administrative agency.97 The court relied in part on the opinion of the 
Supreme Court in Oscar Mayer & Co. v. Evans,98 99 which held that resort to 
administrative remedies in states that provide such procedures is mandatory 
for individual plaintiffs suing under the ADEA." The Supreme Court noted, 
however, that the holding applied only to claims for individual relief and ex
plicitly left the door ajar for the unnamed members of a class.100 The Ninth 
Circuit inferred from this that when the named plaintiff in a class action under 
the ADEA has filed an administrative charge as required, unnamed parties 
may join in the litigation without personally complying with the filing 
requirements.101
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In Albermarle Paper Co. v. Moody w2 the Supreme Court specifically ap
proved this practice in a case brought under title VII, which has an administra
tive exhaustion requirement similar to the one contained in the ADEA.102 103 The 
purpose underlying the filing of an administrative charge, encouraging concili
ation prior to litigation, is accomplished if at least one named plaintiff files the 
charge.104

(1978). This reading appears justified in light of the summary disposition of the administrative filing 
requirement issue by the circuit court in Price.

102. 422 U.S. 405 (1975).
103. See id. at 414 n.8 (to recover back pay under title VII, each class member need not personally 

file charge and exhaust administrative remedies).
104. See Bean, 600 F.2d at 760 (charge that alerts administrative agency of alleged pattern of dis

crimination satisfies statutory notice requirement).
The charge actually filed in Bean was on behalf of several named discharged employees and others 

similarly situated. Id. at 756. The court found that this alerted both the administrative agency and the 
defendant that the charges encompassed a pattern of potentially unlawful conduct affecting not only the 
named plaintiffs, but also other older persons discharged by the defendant at approximately the same 
time and that the filing had permitted an opportunity for informal conciliation before the litigation. Id. 
at 760.

A charge that contains a written statement identifying the potential defendant and generally describ
ing the alleged discriminatory action satisfies the charge requirement. H R. Conf. Rep. No. 950, 95th 
Cong., 2d Sess. 12, reprinted in 1978 U.S. Code Cong. & Ad. News 528, 534. This legislative history 
also supports the Ninth Circuit’s conclusion that specific identification of potential plaintiffs is not 
required as long as there is a general description of the allegedly discriminatory conduct. 600 F.2d at 
760.

105. Cavanaugh v. Texas Instruments, Inc., 440 F. Supp. 1124, 1128 (S.D. Tex. 1977); Pandis v. 
Sikorsky Aircraft, 431 F. Supp. 793, 798 (D. Conn. 1977).

106. In Sussman v. Vomado, Inc., 26 Fair Empl. Prac. Cas. (BNA) 335 (D.N.J. 1981), the court held 
that an administrative complaint alleging that discriminatory layoffs provided sufficient continuing no
tice to the Secretary of Labor that conciliation efforts were on behalf of a group and not an individual. 
Id. at 339.

In Pandis v. Sikorsky Aircraft, 431 F. Supp. 793 (D. Conn. 1977), the following handwritten letter 
was held to constitute sufficient notice for a class member to litigate allegedly unlawful discharges 
under the ADEA:

N. Bergen N.J. 
6/16/76

Dear Sir
With this letter of mine 1 do like to reviel [r/c] you my intention to proceed sueing (jv?) Sikor
sky Aircraft in Stratford Conn., for Age Discrimination against me which took place to Jan. 
16-1976. This letter is mailed to you before 180 days from the above date in accordance with 
the law of Age Discrimination Employment Act.

Very Truly Yours
Nick Pandis

Id. at 798. The court in Pandis declined to require “slavish” adherence to the language of § 626(d) of 
the ADEA, id. at 799, which would require each plaintiff to file, in part because forcing every class 
member to pursue administrative remedies would produce “repetitive and doubtless futile motions,” id. 
at 798, in part because most people filing charges are not lawyers and should not be held to strict rules 

Several district court decisions anticipated the result the Ninth Circuit 
reached in Bean, but with two important qualifications. First, the claims of 
class members that have not filed their own administrative charges under the 
ADEA must be limited to the category of claims fairly raised by the plaintiff 
that actually filed the administrative charge.105 In determining whether class 
members’ claims fall within the category of claims raised by the plaintiff, the 
courts appear to focus less on the language contained in the allegations than on 
the actual conduct underlying the charge.106 Second, many district courts have 
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limited the class to those persons that would not have been barred by statutory 
time limits from initiating their own administrative complaints on the date on 
which the named plaintiff filed the charge.107

of pleading, id. at 799, and in part because procedural requirements of the ADEA should be construed 
liberally to effectuate the Act’s remedial purpose. Id.

In Cavanaugh v. Texas Instruments, 440 F. Supp. 1124 (S.D. Tex. 1977), the court limited opt-in 
class members to the “categories of claims raised" before the administrative agency by the named 
plaintiff, id. at 1128, but relying on Pandis held the following statement sufficient to raise discrimina
tory layoff claims:

I hereby give notice of intent to file suit against Texas Instruments, Inc., in behalf of my client, 
Marion Eugene Cavanagh [r/c] under the Age Discrimination in Employment Act of 1967.

Id. at 1126-28.
In Locascio v. Teletype Corp., 74 F.R.D. 108, 110-12 (N D. Ill. 1977), the court, relying on the title 

VII analogy and on the courts power of equitable modification, held that a letter from an attorney 
alleging that discriminatory layoffs had occurred affecting twenty named employees and others simi
larly situated was sufficient to meet the notice requirement.

A charge by the named plaintiff alleging “an overall policy of discrimination against employees on 
the basis of age" was held sufficient to permit twelve consenting class members to enter the suit in 
Russell v. Curtin Matheson Scientific, Inc., 17 Fair Empl. Prac. Cas. (BNA) 845, 848 (S.D. Tex.), modi
fied, 18 Fair Empl. Prac. Cas. (BNA) 179 (S.D. Tex.), leave to appeal denied, 18 Fair Empl. Prac. Cas. 
(BNA) 866 (5th Cir.), cert, denied, 439 U.S. 972 (1978). Requiring each class member to file individu
ally would “render § 216(b)’s provision for a representative action virtually meaningless.” Id. at 849. 
The court in Burgett v. Cudahy, 361 F. Supp. 617 (D. Kan. 1973), emphatically rejected a contention 
that each class member must file an administrative complaint, stating that such a “result would consti
tute a meaningless and intolerable triumph of form over substance,” when they all actually participated 
in the conciliation process. Id. at 625. Likewise in Geller v. Markham, 19 Fair Empl. Prac. Cas. (BNA) 
1622 (D. Conn. 1979), in part and rev'd in part on other grounds, 635 F.2d 1027 (2d Cir. 1980), cert, 
denied, 451 U.S. 945 (1981), the court reached the same result when the administrative charge was filed 
on behalf of “other persons similarly situated” and alleged an experienced-based hiring policy that had 
a discriminatory impact against older teachers. Id. at 1623-24. Conciliation efforts were on behalf of a 
group and not an individual. Id.

107. See, e.g., Geller v. Markham, 19 Fair Empl. Prac. Cas. (BNA) 1622, 1623 (D. Conn. 1979) (class 
size limited to those not barred from filing own suit on date first notice filed), affid in part and rev'd in 
part on other grounds, 635 F.2d 1027 (2d Cir. 1980), cert, denied, 451 U.S. 945 (1981). Cavanaugh v. 
Texas Instruments, 440 F. Supp. 1124,1128 (S.D. Tex. 1977) (same); Pandis v. Sikorsky Aircraft, 431 F. 
Supp. 793, 799 (D. Conn. 1977) (same). But cf. Sussman v. Vomado, Inc., 26 Fair Empl. Prac. Cas. 
(BNA) 335, 341 (D.N.J. 1981) (deciding that conciliation purpose served by named class plaintiff's 
filing; court refused to dismiss claims of class members whose 60 day waiting period not yet expired on 
date they opted into plaintiff's lawsuit).

108. See B Schlei & P. Grossman, Employment Discrimination Law 289 & nn.107-10 (Supp. 
1979) (title VII class limited to those not barred by statute of limitations on date plaintiff filed and 
limited to those claims raised by plaintiff); C. Sullivan, M. Zimmer & R. Richard, supra note 72, at 
408-09 (same).

109. See 42 U.S.C. § 2000e(5) (1976 & Supp. IV 1980) (setting forth the administrative remedies for 
title VII, which parallel those for ADEA).

110. 441 U.S. 750 (1979).
111. Id. at 756.

Both of these qualifications to representative actions in ADEA suits follow 
established title VII practice.108 Because the FLSA has no administrative ex
haustion requirements similar to those of title VII, and because title VII cases 
involve judicial interpretation of a statutory scheme of administrative remedies 
that are parallel to the ADEA provision,109 analogizing to title VII appears 
particularly appropriate to determine ADEA exhaustion requirements. In
deed. the Supreme Court in Oscar Mayer & Co. v. Evans110 stated that the 
administrative filing requirements of the ADEA are generally to be construed 
in accord with the similar requirements of title VII.111

The actual operation of statutory time limits for filing the administrative 
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charges presents several problems. The first is determining whether the indi
vidual named plaintiff has filed the federal charge on time. Although section 
626 of the ADEA requires an individual plaintiff to file the charges within 180 
days of the alleged act of discrimination,112 it extends the deadline to 300 days 
when a state agency similar to the EEOC exists.113

112. See supra note 91-92 (discussing filing requirements for federal claim).
113. See supra notes 93-94 (discussing filing requirements for federal claim when state agency simi

lar to EEOC exists).
114. 447 U.S. 807 (1980).
115. Id. at 814 n.16. The Court in Mohasco stated that the complainant must file with the federal 

agency within 240 days of the act of discrimination. Id. The Court reasoned that because § 706(c) of 
title VII precludes the complainant from filing with the federal agency until 60 days after the state 
filing, and because § 706(e) requires the complainant to file with the federal agency within 300 days of 
the act of alleged discrimination, the complainant would have to file with the federal agency within 240 
days of the challenged act, unless the state completes its consideration of the case before the end of the 
300-day period. Id.

116. See Goodman v. Heublein, Inc., 645 F.2d 127, 131 (2d Cir. 1981) (plaintiff that filed claim with 
state agency not required to file second claim with that agency in order to assert claim in federal court); 
Bean v. Crocker Nat’l Bank, 600 F.2d 754, 759 (9th Cir. 1979) (in deferral state ADEA claimant may 
provide notice of intent to sue within 300 days of alleged discriminatory act regardless whether state 
proceedings timely commenced); Gabriele v. Chrysler Corp., 573 F.2d 949, 955-56 (6th Cir. 1978) 
(pursuing state remedies an option, not requirement of ADEA action). Goodman and Bean relied on 
Oscar Mayer & Co. v. Evans, 441 U.S. 750, 759 (1979), which held that to trigger the extended federal 
filing period in ADEA actions, the plaintiff must have filed with the state agency, even if that filing was 
late and subject to dismissal under state law. Id. at 759.

117. See Geller v. Markham, 19 Fair Empl. Prac. Cas. (BNA) 1622, 1623 (D. Conn. 1979) (class 
member may opt-in if he could have filed at time representative filed), ajfid in pari and rev’d in part on 
other grounds. 635 F.2d 1027 (2d Cir. 1980), cert, denied, 451 U.S. 945 (1981); Russell v. Curtin Mathe
son, 17 Fair Empl. Prac. Cas. (BNA) 845, 848-49 (S.D. Tex.) (same), modified, 18 Fair Empl. Prac. Cas. 
(BNA) 179 (S.D. Tex.), leave to appeal denied, 18 Fair Empl. Prac. Cas. (BNA) 866 (5th Cir.), cert, 
denied, 439 U.S. 972 (1978); Locascio v. Teletype Corp., 74 F.R.D. 108, 112 (N.D. Ill. 1977) (same); 
Pandis v. Sikorsky Aircraft, 431 F. Supp. 793, 798-99 (D. Conn. 1977) (same).

118. In Geller v. Markham, 19 Fair Empl. Prac. Cas. (BNA) 1622, 1623 & nn.1-2 (D. Conn. 1979). 
afifid in part and rev’d in part on other grounds, 635 F.2d 1027 (2d Cir. 1980), cert, denied, 451 U.S. 945 

The issue whether the plaintiff is subject to the 180-day or the 300-day limit 
for filing a federal claim arises when he fails to file with the administrative 
agency in a deferral state within established time limits. In Mohasco Corp. r. 
Silver''1* the Supreme Court determined that under title VII a complainant in 
a deferral state who has not filed with the state agency does have the benefit of 
an extended federal filing period, although with certain limitations.115 In addi
tion, several circuits have held that the state agency filing need not be timely 
under state law in order to preserve the extended federal filing period for 
claims under the ADEA.116

Assuming that at least one named plaintiff has timely filed the federal 
charge, the second issue regarding the 180 versus 300 day filing requirement 
arises in calculating the time period available to class members. Although 
many district courts hold that class members may opt into the lawsuit if they 
could have filed their own administrative charges on or after the date the 
named plaintiff actually filed,117 the more difficult issue is whether class mem
bers must have been able to file within 180 or 300 days of the act of alleged 
discrimination when the named plaintiff has filed with the state agency. The 
only court to reach this question so far held that the 300 day period was avail
able to all members of the class when the named plaintiff filed with the defer
ral state agency.118 This result is in accordance with the law developed in title
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VII, which has a similar 180 day/300 day provision.119

(1981), the named class plaintiff had filed with the state agency on November 10, 1976. Id. at 1623. 
The court permitted any persons similarly situated whose claims of discrimination arose between Janu
ary 14, 1976 (300 days prior to November 10th) and June 1, 1979 (approximately three weeks before the 
date of trial) to opt into the class. Id. at 1624.

In Frank v. Capital Cities Communications, 509 F. Supp. 1352 (S.D.N.Y. 1981), the court stated that 
the 300 day filing period would apply for the purpose of sending notice to potential class members 
despite the fact that some prospective members resided in states without their own deferral agencies. Id. 
at 1352. The court indicated that when, and if, class members elect to opt into the suit, the court could 
determine whether the individual claims were barred. Id.

119. See supra text accompanying notes 96-104 (administrative exhaustion requirements of ADEA 
mirror those of title VII).

120. 600 F.2d at 760.
121. See 3B Moore’s Federal Practice, supra note 54, app. U 23.13, at 2962-65 (in diversity case, 

class members in spurious action not required to meet jurisdictional requirements individually). But cf. 
Supreme Tribe of Ben Hur v. Cauble, 255 U.S. 356, 365-66 (1921) (under 1912 version of Federal 
Equity Rule 38, joinder of non diverse parties does not defeat established diversity jurisdiction) (citing 
Stewart v. Dunham, 115 U.S. 61 (1885)).

122. 3B Moore’s Federal Practice, supra note 54, app. 23.12, at 2918-19 (2d ed. 1982).
123. In diversity cases, all plaintiffs must be diverse from all defendants. Dunbar & Sullivan Dredg

ing Co. v. John R. Jurgensen Co., 44 F.R.D. 467, 475-76 (D. Ohio 1967), ajjd, 396 F.2d 152 (6th Cir. 
1968); McIntire v. Davis, 246 F. Supp. 872, 873 (S.D. Ohio 1965). Each plaintiff also must indepen
dently satisfy the jurisdictional amount requirement. Thomson v. Gaskill, 315 U.S. 442, 447 (1942); 
Clark v. Paul Gray, 306 U.S. 583, 589-90 (1939); Pinel v. Pinel, 240 U.S. 594, 597-98 (1916); Oliver v. 
Alexander, 31 U.S. (6 Pet.) 143, 148 (1832); Ciaramitaro v. Woods, 324 F. Supp. 1388, 1390 (E.D. Mich. 
1971).

The apparently complex administrative exhaustion requirement and the ap
plicable statutes of limitations, in fact, are relatively clear when viewed in light 
of their underlying policies. As the Ninth Circuit noted in Bean, the purpose 
of prompt administrative filing is to provide the employer with notice that an 
allegation of discrimination has been made and to afford him an opportunity 
to voluntarily conciliate the problem with the assistance of the administrative 
agency.120 That purpose is served if at least one person timely filed a charge 
that fairly informed the employer of the allegedly discriminatory conduct, 
which may have also affected other people. The potential class then is defined 
by the claims raised in the administrative proceeding and by the applicable 
time limits. A potential class member must have a claim that could have been 
filed on or after the day when the class representative filed.

The underlying premise of this approach to administrative exhaustion for 
potential class members is that ADEA cases brought under section 216(b) of 
the FLSA are class actions, not joinder devices. The treatment courts accord 
section 216(b) suits indicates this premise is reasonable. Under the spurious 
class action device of the old rule 23, which courts have applied to FLSA cases, 
opt-in class members were not bound to meet the jurisdictional requirements 
individually.121 Further, the class representative’s filing tolls the statute of lim
itations for all class members.122 In a true permissive joinder case each pro
spective plaintiff independently must meet the jurisdictional requirements.123 
Plaintiffs in FLSA suits that do not themselves meet jurisdictional require
ments may participate because courts view the suits as class actions, not as 
permissive joinder cases.
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IV. Notice to the Class

Because class members must affirmatively opt into a lawsuit by filing their 
consent, provision of notice to potential class members is essential to the effec
tive operation of section 216(b) class suits. Unless prospective class members 
receive notice not only of the existence of the suit, but also of the correct proce
dure necessary to join the litigation, large-scale private enforcement of sub
stantive rights will remain largely ineffective.

The question whether notice may be provided to prospective class members 
flips the usual rule 23 notice controversy on its head.124 Typically in rule 23 
cases, the defendant insists that due process requires prospective class mem
bers to be notified, and plaintiffs attempt to resist the burden of sending no
tice.125 In section 216(b) actions, however, plaintiffs normally seek to send 
notice because prospective class members often will not know of the suit or the 
correct procedure by which to join it.126 Defendants in these actions generally 
resist the notification of additional potential claimants.127

124. For a discussion of notice requirements in the context of rule 23, see generally Miller, Problems 
of Giving Notice in Class Actions, 58 F.R.D. 313 (1972) (notice problems not insurmountable; rule 23 
provides sufficient guidelines); Ward & Elliott, The Content and Mechanics of Rule 23 Notice, 10 B.C. 
Indus. & Com. L. Rev. 557 (1969) (discussing constitutional and mechanical problems in rule 23, 
including responsibility for giving notice, type of notice, definition of class, and champerty concerns).

125. In Eisen v. Carlisle & Jacquelin, 417 U.S. 156 (1974), the plaintiff resisted sending individual 
notice to 2,250,000 "easily ascertainable” class members. Id. at 175-76. Seeking to waive individual 
notice requirements, the plaintiff argued that the excessive cost of sending notice would end the class 
action, thereby frustrating his attempt to enforce the substantive securities and antitrust laws involved. 
Id. The plaintiff also argued that because no individual class member possessed a sufficiently substan
tial claim to justify separate litigation, the “class members lack[ed] any incentive to opt out of the class 
action even if notified.” Id. at 176. The Court rejected both arguments, holding that due process re
quired that individual notice be sent to all members of the rule 23(c)(2) class because all would be 
bound by the judgment in the case. Id. at 177.

126. See infra note 131 (citing ADEA and other cases in which plaintiffs requested notice).
127. Id. (citing ADEA and other cases in which defendants opposed notice).
128. See supra notes 4-5 (discussing substantive provisions of FLSA and EPA).
129. Potential plaintiffs also receive notice when EPA claims are joined with title VII claims. Vari

ous techniques exist for handling the class action aspect of such a joinder of claims. Some courts give 
cursory treatment to the EPA aspect of the case and certify a rule 23 class for the title VII claims. See 
Sperry Rand Corp. v. Larson, 554 F.2d 868, 871 n.2 (8th Cir. 1977) (court denied certification as rule 23 
class action under EPA, but permitted class action under title VII); Wetzel v. Liberty Mut. Ins. Co., 508
F.2d 239, 244, 259 (3d Cir. 1975) (court certified class action for title VII claims after EPA claims 
dropped). Other courts consider the entire case for rule 23 certification without distinguishing the EPA 
from the title VII claims. See Wambheim v. J.C. Penny Co., 642 F.2d 362, 363 (9th Cir. 1981) (consid
ering EPA and title VII claims simultaneously).

The better practice, unfortunately, is quite cumbersome. In Laffey v. Northwest Airlines, Inc., 567 
F.2d 429 (D.C. Cir. 1977), cert, denied, 434 U.S. 1086 (1978), the district court certified a title VII class 
under rule 23 and a § 216(b) class for the EPA claims, awarding EPA back pay only to those class 
members who opted-in. 567 F.2d at 458, nn.194 & 196.

A procedure that requires class members affirmatively to opt into the lawsuit 
must include, for practical reasons, a mandatory notice requirement. The sig
nificance of notice is less pronounced in cases brought under the substantive 
provisions of the FLSA or the EPA, which by definition involve employees’ 
pay rates.128 Employees similarly situated to one who brings an FLSA or EPA 
challenge are likely to hear about the case through employee associations, un
ions, or the shop grapevine.129 The significance of notice is more substantial in 
age discrimination cases both because the ADEA covers a much broader range 
of employment practices than the EPA and FLSA, and because the people 
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affected may have no means of contact with one another and, therefore, no 
other way to learn of the suit.

In determining whether notice may be provided to prospective class mem
bers in a section 216(b) suit, two circuits have issued conflicting decisions. In 
Kinney Shoe p. Vorhes130 the United States Court of Appeals for the Ninth 
Circuit held that federal district courts do not have power to order notice to 
prospective class members in section 216(b) suits.131 They are neither required 
by due process nor permitted by other legal authority to compel notice.132 Due 
process does not compel notice in a section 216(b) suit because similarly situ
ated persons are not bound by the judgment unless they opt into the suit by 
filing consents.133 The court maintained that the true purpose of notice under 
rule 23 is to ensure that all who would be bound by a decision have the benefit 
of due process.134 Unnotified claimants in section 216(b) actions will not be 
bound by the judgment and, therefore, need not be notified as a matter of due 
process.135

130. 564 F.2d 859 (9th Cir. 1977).
131. Id. at 863-64.
District court decisions that have refused to permit notice include Montalto v. Morgan Guar. Trust 

Co., 20 Fair Empl. Prac. Cas. (BNA) 1530, 1531-32 (S.D.N.Y. 1979) (no due process requirement of 
notice because class members in ADEA suit bound only if they opt into suit); Wagner v. Loew’s The
atres, Inc., 76 F.R.D. 23, 24-25 (M.D.N.C. 1977) (ordering notice in ADEA case when not required by 
due process would promote solicitation of claims contrary to congressional policy); Roshto v. Chrysler 
Corp., 67 F.R.D. 28, 29-30 (E.D. La. 1975) (same); McGinley v. Burroughs Corp., 407 F. Supp. 903, 
910-11 (E.D. Pa. 1975) (same); American Fin. Sys., Inc., v. Harlow, 65 F.R.D. 94, 110-11 (D. Md. 1974) 
(when notice not required for title VII claim brought under rule 23(b)(2); same not available for EPA 
claim brought in connection with title VII suit); Padflison v. Fidelity Bank, 60 F.R.D. 695, 700-01 (E.D. 
Pa. 1973) (due process does not require notice in EPA case using opt-in procedures).

132. 564 F.2d at 863.
133. Id
134. Id. (citing Roshto v. Chrysler Corp., 67 F.R.D. 28, 29-30 (E.D. La. 1975)).
135. Id. at 864.
136. In Hubbard v. Rubbermaid, 21 Fair Empl. Prac. Cas. (BNA) 161 (D. Md. 1979), the court 

observed that a favorable judgment for the employer may preclude later claims, although a favorable 
judgment for the plaintiff may be used only offensively under Parklane Hoisery v. Shore, 439 U.S. 322 
(1979). 21 Fair Empl. Prac. Cas. (BNA) at 164. Further, because Hubbard involved closely related 
claims under both title VII and the EPA, the court speculated that a judgment on the facts under title 
VII might collaterally estop later EPA claims. Id. The court stated that considerations of both fairness 
to the class and judicial economy suggest that class members under the title VII claim should also be 
informed of their EPA rights. Id. In Harriss v. Pan Am. World Airways, 74 F.R.D. 24 (N D. Cal. 1977), 
the court also determined that fairness to the affected employees warranted advising them of EPA 
claims when the named plaintiff was sending notice of related title VII claims. Id. at 52-53.

137. Foster, supra note 31, at 330-31.
138. Id. at 331.

Some courts have expressed concern that although a judgment in a section 
216(b) suit may have no res judicata effect on persons who do not opt into the 
suit, it may nevertheless preclude similar suits.136 The American Bar Founda
tion’s Class Action Project, in an exhaustive analysis of FLSA cases, revealed 
that employees similarly situated with an original plaintiff, but not bound by a 
judgment rendered favorable to the employer, almost never brought actions to 
relitigate the same underlying questions when the original plaintiff lost his 
suit.137 The practical effect of an employer’s victory thus resembles the legal 
effect one achieves under the doctrine of res judicata.138 Thus, restricting no
tice provisions in FLSA cases places the employer in a “Heads I win, tails you 
lose” situation. If the employer successfully defends a suit brought by a small 
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number of employees, he receives essentially the same benefit he would receive 
if he could assert res judicata. Yet, in the event he is unsuccessful, he avoids 
widespread liability to a large class of plaintiffs.

A further difficulty with Kinney Shoe’s due process analysis lies in its confu
sion between mandatory and discretionary notice. Due process requires 
mandatory notice under rule 23 in order to bind the class. Discretionary notice 
is similar to that provided for by rule 23(d)(2), in which courts order notice 
“for the protection of the members of the class or otherwise for the fair con
duct of the action.”139 This discretionary notice provision of rule 23 codifies 
the inherent equitable power of courts to conduct class actions and serves as a 
“safety valve” that operates over and above any due process requirement.140 
Several district courts, however, have declined to order notice similar to that 
provided by rule 23(d)(2) because rule 23 itself does not apply to section 216(b) 
suits.141

139. Fed. R. Civ. P. 23(d)(2).
140. See Miller, Problems of Giving Notice in Class Actions, 58 F.R.D. 313, 316 (1972) (rule 23(d)(2) 

“merely codifies the inherent judicial power to give notice to absent parties whenever the court deems it 
advisable to do so”).

141. In McGinley v. Burroughs Corp-, 407 F. Supp. 903 (E.D. Pa. 1975). the court declined to order 
notice on the ground that adopting a portion of rule 23 procedure in ADEA cases is as contrary to 
congressional intent as adopting rule 23 in toto. Id. at 911. The court in Roshto v. Chrysler Corp., 67 
F.RD. 28 (E.D. La. 1975), stated that § 216(b) fails to establish notice procedures such as those of rule 
23 and that rule 23 itself does not apply to § 216(b) actions. Id. at 29. In Paddison v. Fidelity Bank, 60 
F.R.D. 695 (E.D. Pa. 1973), the court stated that because, as the advisory committee notes indicate, the 
notice requirements of rule 23 do not apply to § 216(b) actions, it did not consider itself authorized to 
order notice in such an action. Id. at 700. Cf. Montalto v. Morgan Guar. Trust Co., 20 Fair Empl. Prac. 
Cas. (BNA) 1530, 1532 (S.D.N.Y. 1979) (rule 23 inapplicable to § 216(b) actions; court refused to order 
notice because not required by § 216(b) and would stimulate litigation).

142. See Chemer v. Transitron Elec. Corp., 201 F. Supp. 934, 935 (D. Mass. 1962) (Wyzanski, J.) 
(recognizing power of court to order notice in spurious class actions brought under rule 23).

143. Kinney Shoe v. Vorhes, 564 F.2d at 863 (emphasis added).
144. Id.

These opinions assume that the power to order notice derives solely from 
rule 23. They do not take into account the earlier practice of ordering notice in 
class actions even before rule 23 required them to do so.142 The very success of 
the 1966 amendments to rule 23 appears to have led modern courts into such 
dependence on the rule that when confronted with a class procedure that oper
ates outside of it, some courts are persuaded that they are without power to 
order notice even when considerations of fairness require it. The implication 
is that the amended rule 23 actually reduced the equitable powers of courts to 
conduct class actions.

In Kinney Shoe the Ninth Circuit concluded that “notice was neither re
quired by due process nor permitted by any ascertainable source of judicial 
authority.”143 The court’s judgment rested not only on its belief that it was 
without power to order notice, but also on its conclusion that to order notice in 
a case in which rule 23 did not apply would involve the court in the “stirring 
up of litigation and the solicitation of claims” in violation of ancient policies 
against champerty and barratry.144

In a decision conflicting with Kinney Shoe, the United States Court of Ap
peals for the Second Circuit held in Braunstein v. Eastern Photographic Labora- 
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lories'45 that district courts have discretionary power to order notice in an 
appropriate case.146 Although Braunstein agreed that due process does not re
quire notice in a section 216(b) suit,147 it rejected Kinney Shoe’s concerns about 
solicitation, stating that recent Supreme Court decisions regarding solicitation 
undercut the rationale of earlier opinions.148 For example, Braunstein referred 
specifically to the Supreme Court’s opinion in Bates v. State Bar of Arizona,149 
in which the Court invalidated on first amendment grounds a state bar discipli
nary rule that prohibited advertising by lawyers.150 Bates rejected the argu
ment that lawyer advertising would have “the undesirable effect of stirring up 
litigation,” noting that “[although advertising might increase the use of the 
judicial machinery, we cannot accept the notion that it is always better for a 
person to suffer a wrong silently than to redress it by legal action.”151 The 
Second Circuit thus held that trial courts may in their discretion order notice 
in appropriate section 216(b) suits.152

Although the potential ethical problems surrounding solicitation may arise 
when courts allow notice, they also arise when courts disclaim their power to 
order notice. In civil rights litigation, for example, communications between 
an attorney and a lay person may be protected associational activity under the 
first amendment.153 Although one district court, bound by the Ninth Circuit’s 
decision in Kinney Shoe, declined to order notice in an ADEA cases, it was 
troubled by first amendment implications of Kinney Shoe and refused to forbid

145. 600 F.2d 335 (2d Cir. 1978) (per curiam), cert, denied, 441 U.S. 944 (1979).
146. Id
District courts that have permitted notice include Frank v. Capital Cities Communications, 88 

F.R.D. 674, 676-79 (S.D.N.Y. 1981) (relying on Braunstein, court ordered posting of notice on bulletin 
boards in ADEA case), modified inpart, 509 F. Supp. 1352 (S.D.N.Y. 1981); Riojas v. Seal Produce Inc., 
82 F.R.D. 613, 619 (S.D. Tex. 1979) (section 216(b) authorizes notice to potential class members in 
FLSA cases); Hubbard v. Rubbermaid, 21 Fair Empl. Prac. Cas. (BNA) 161, 163-64 (D. Md. 1979) 
(considerations of fairness and judicial economy require notice to potential class members in title VII 
and EPA case); Geller v. Markham, 19 Fair Empl. Prac. Cas. (BNA) 1622, 1623 (D. Conn. 1979) (notice 
to potential class members in ADEA action appropriate when rule 23 numerosity, typicality, and com
mon question requirements met), affid in part and rev’d in part on other grounds, 635 F.2d 1027 (2d Cir. 
1980), cert, denied, 451 U.S. 945 (1981); Harriss v. Pan Am. World Airways, Inc., 74 F.R.D. 24, 52-53 
(N.D. Cal. 1977) (fairness to potential class members warrants notifying them of their pending EPA 
claim brought in connection with title VII claim for which notice is required because absent parties will 
be barred); Lantz v. B-1202 Corp., 23 Wage & Hour Cas. (BNA) 179, 181 (E.D. Mich. 1977) (defendant 
employer in FLSA case ordered to post or send notice of pending action).

Only one post-Braunstein district court case has followed Kinney Shoe without hesitation. See 
Montalto v. Morgan Guar. Trust Co., 20 Fair Emp. Prac. Cas. (BNA) 1530, 1531-32 (S.D.N.Y. 1979) 
(refusing to permit notice). Montalto failed to discuss and, perhaps, even to consider, the Second Cir
cuit’s opinion in Braunstein.

147. 600 F.2d at 336.
148. Id.
149. 433 U.S. 350 (1977).
150. Id. at 384.
151. Id. at 376 (citation omitted).
152. 600 F.2d at 336.
153. The Supreme Court in In Re Primus, 436 U.S. 412 (1978), held that a lawyer who advises a lay 

person of her civil rights and offers to represent her is engaged in associational activity that triggers the 
highest level of first amendment scrutiny. Id. at 431. After newspapers published reports that pregnant 
mothers on public assistance had been sterilized or threatened with sterilization as a condition of con
tinued receipt of Medicaid payments, the South Carolina Council on Human Relations called a meet
ing to discuss with these women their legal rights and to suggest the possibility of a lawsuit. Id. at 415- 
16. The court recognized that “collective activity undertaken to obtain meaningful access to the courts 
is a fundamental right under the first amendment.” Id. at 426 (citing United Transp. Union v. State Bar 
of Michigan, 401 U.S. 576, 585 (1971)). 
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plaintiffs counsel from notifying prospective class members.154 The Second 
Circuit’s approach to the notice problem recognizes that the ethical problems 
of solicitation are less likely to occur when the court supervises notice and 
when defendants have an opportunity to participate. If courts follow the ap
proach in Kinney Shoe, however, and construe their own equitable powers tim
idly by refusing to regulate section 216(b) actions through the sending of 
notice, plaintiffs’ attorneys may well proceed without court guidance, and the 
courts’ unexercised equitable power may be lost altogether.

154. Joyce v. Sandia Laboratories, 22 Fair Empl. Prac. Cas. (BNA) 1727, 1727-29 (N D. Cal. 1980). 
In Gulf Oil Co. v. Bernard, 452 U.S. 89 (1981), the Supreme Court held that an order prohibiting 
plaintiff's counsel from communicating with prospective class members in an employment discrimina
tion case was an abuse of discretion in the absence of a careful weighing of the likelihood that the 
plaintiff would seriously abuse the notice procedure against the severe restraint on expression that such 
an order imposes. Id. at 103. The Court directly avoided ruling on the first amendment issues raised in 
the case by basing its decision on the discretionary orders provision of rule 23(d). Id. at 101-02 & n.15. 
For further discussion of restrictions on communications in class action suits, see generally Comment, 
Restrictions on Communications by Class Action Parties and Their Attorneys, 1980 Duke L.J. 360 (1980) 
(restrictive orders can be narrowly drawn to curb abuse of class action device without violating first 
amendment); Note, District Court Rule Requiring Court Approval of All Communication with Non-Party 
Class Members is Beyond Court’s Rule Making Power, 43 Fordham L. Rev. 1086 (1975) (courts must 
not jeopardize communication rights in effort to curb abuse of rule 23 class action devices); Note, 
Restrictions on Communications in Class Action Suits and The Commercial Speech Doctrine, 17 New 
Eng. L. Rev. 153 (1981) (only misleading or untruthful political or commercial speech may be constitu
tionally restrained); Recent Cases—Federal Courts—Rules of Civil Procedure—Local Rule Barring Com
munication with Absent Class Members Held Beyond Rulemaking Authority of District Courts, Rodgers v. 
United States Steel Corp., 88 Harv. L. Rev. 1911 (1975) (broad gag rules impinge on fundamental 
rights protecting attorney-client privilege).

155. One method of notifying prospective class members in ADEA suits has been mailing a notice 
directly to the individuals identified as being within the prospective class. See Geller v. Markham, 19 
Fair Empl. Prac. Cas. (BNA) 1622, 1624 (D. Conn. 1979) (plaintiff may both send and publish notice), 
ajfd in part and rev’d in part on other grounds, 635 F.2d 1027 (2d Cir. 1980), cert, denied, 451 U.S. 945 
(1981). Newspaper publications often are used as a supplement to direct mail notice. Id. Posting no
tices on company bulletin boards also has been ordered as a supplement to direct mail notification. See 
Frank v. Capital Cities Communications, 88 F.R.D. 674, 679 (S.D.N.Y. 1981) (although employer not 
required to provide notice in company newspaper, posting notice on bulletin board may be required), 
modified in part, 509 F. Supp. 1352 (S.D.N.Y.1981).

156. See supra note 106 and accompanying text (discussing district court’s rulings on scope of class).
157. See supra note 107 and accompanying text (discussing timely filing of claims).

A hearing on the issue of notice to the prospective class members not only 
would provide an opportunity for the court to regulate communications with 
the participation of both plaintiffs’ and defendants’ counsel, but also would 
present an early opportunity for the court to determine the scope of the class. 
A notice hearing could consider the content of the proposed notice and the 
proper methods of notification.155 During notice hearings the court could also 
define the limits of the class by determining the nature of the claims fairly 
raised by the named plaintiffs administrative complaint156 and the time peri
ods within which the claims of prospective class members must arise.157 Per
haps the most significant question the court would address at such a hearing 
would be whether the particular case is indeed suitable for class treatment at 
all.

V. Applicability of Rule 23(a) Prerequisites to Section 216(b) 
Class Actions

The case law to date provides little guidance on the factors a court should 
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consider in deciding whether a given case is appropriate for opt-in class treat
ment. Section 216(b) itself provides no guidance beyond the requirement that 
plaintiffs be “similarly situated.”158 The 1938 version of rule 23, although pro
viding for opt-in class actions,159 did not establish criteria for deciding whether 
class treatment is appropriate.160 The case law under old rule 23 reveals little, 
if any, of the reasoning employed by courts in approving or disapproving a 
particular spurious class.161

Given that class treatment will not be appropriate for every age discrimina
tion or equal pay case, courts must develop equitable standards to regulate the 
use of section 216(b) opt-in classes. The provisions of rule 23(a), which al
though in no way binding in a section 216(b) case,162 at first glance appear to 
provide guidance for determining whether class treatment is advisable.

Rule 23(a) establishes four prerequisites to certification of a rule 23 class: 1) 
numerosity, 2) common questions of law or fact, 3) typicality, and 4) adequate 
representation.163 The advisory committee notes indicate that these four pre
requisites are “necessary but not sufficient conditions for a class action.”164 
The notes do not indicate why the committee believed these factors to be nec
essary; it seems simply to have assumed their importance.165 Accepting, at

158. FLSA, § 16(b), 29 U.S.C. § 216(b) (1976 and Supp. IV 1980).
159. See supra note 39 (citing text of rule) and notes 51-54 and accompanying text (discussing opt-in 

procedure in spurious class action).
160. Kaplan, supra note 40. at 379-86.
161. See, e.g., Thaxton v. Vaughan, 321 F.2d 474, 476 (4th Cir. 1963) (court disapproved spurious 

class when no named plaintiff resided in or applied to institution alleged to have discriminated); All 
Am. Airways v. Elderd, 209 F.2d 247, 248-49 (2d Cir. 1954) (order dismissing counterclaims made on 
behalf of "related defendants” in attempt to proceed under spurious class action procedure not appeal
able); McGrath v. Tadayasu Abo, 186 F.2d 766, 770-71 (9th Cir. 1951) (court approved spurious class 
of 975 plaintiffs and subsequent addition of 3300 plaintiffs when defendant made no significant chal
lenge of jurisdictional requirements); Knowles v. War Damage Corp., 171 F.2d 15, 18-19 (D C. Cir. 
1948) (court disapproved spurious class when two plaintiffs sought to represent six million others and 
aggregation not allowed for insufficient jurisdictional amount); Zahn v. Transamerica Corp., 162 F.2d 
36, 49-50 (3d Cir. 1947) (court approved spurious class when minority shareholder sought to represent 
other holders of Class A stock in suit against corporation); Jumps v. Leverone, 150 F.2d 876, 876-77 
(7th Cir. 1945) (court upheld as matter of discretion lower court’s order strictly limiting size of class); 
Philadelphia v. Morton Salt Co., 248 F. Supp. 506, 509 (E.D. Pa. 1965) (court allowed intervention in 
spurious class action on ground that new parties not required to satisfy venue independently); Smith v. 
Abbate, 201 F. Supp. 105, 111-12 (S.D.N.Y. 1961) (court disapproved spurious class action because 
aggregation not allowed for insufficient jurisdictional amount); Coffman v. Witchita, 165 F. Supp. 765, 
767 (D. Kan. 1958) (court disapproved spurious class action because not impracticable to join other 
interested persons); Pennsylvania R.R. v. United States, 111 F. Supp. 80, 90-91 (D.N.J. 1953) (court 
disapproved spurious class action because service and jurisdictional requirements prevented inclusion 
of all potential parties).

162. See supra notes 16-26 and accompanying text (discussing inapplicability of rule 23 to § 216(b) 
actions).

163. Rule 23(a) provides:
One or more members of a class may sue or be sued as representative parties on behalf of all 
only if (1) the class is so numerous that joinder of all members is impracticable, (2) there are 
questions of law or fact common to the class, (3) the claims or defenses of the representative 
parties are typical of the claims or defenses of the class, and (4) the representative parties will 
fairly and adequately protect the interests of the class.

Fed. R. Civ. P. 23(a).
164 Notes of Advisory Committee on 1966 Amendment to Rules, 28 U.S.C. app. Rule 23, at 428 

(1976). The notes contain no further explanation of the policies these prerequisites are intended to 
serve.

165. See Kaplan, supra note 40, at 387 & n.120 (noting that revised rule 23 emphasizes “representa
tives ought to be squarely aligned in interest with the represented group”). The advisory committee 
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least for the moment, the assumption that these factors indeed reflect charac
teristics universal to all class actions, an examination of the application of 
these criteria to opt-in classes provides a basis from which courts can establish 
guidelines for the exercise of their equitable powers to govern section 216(b) 
cases.

Among the four prerequisites of rule 23, the requirement of a common ques
tion of law or fact appears to be the one most suited to universal application in 
class actions and to section 216(b) actions in particular. The earliest versions 
of class actions under the old Equity Rules required a common question,* 166 
and the early commentators accepted this requirement as the essence of a case 
appropriate for class treatment.167 Under the 1938 version of the Federal 
Rules, the common question requirement defined spurious or opt-in class 
cases.168 The common question requirement also serves one of the major poli
cies for the existence of class actions in either their equitable or codified 
form—the promotion of judicial economy.169 The language of section 216(b) 
itself reflects this same policy by requiring that plaintiffs be “similarly 
situated.”170

apparently believed that the theoretical basis for all class actions is the principle that a close congruence 
of interests between representatives and class members assures adequate and vigorous representation of 
the class. Consent, without congruence of interests, apparently was not considered an appropriate basis 
for a class action. See infra text accompanying notes 188-89 (discussing application of representational 
theories to § 216(b) actions).

166. Fed. Equity R. 38, 226 U.S. 659 (1912).
167. See supra note 47 (discussing early commentators’ views of requirements for group litigation).
168. See supra note 39 (quoting text of 1938 version of rule 23).
169. See Notes of Advisory Committee on 1966 Amendment to Rules, 28 U.S.C. app. rule 23, at 429 

(1976) (when common questions predominate, class action device produces economies). See generally 
Bernstein, Judicial Economy and Class Actions, 7 J. Legal Stud. 349 (1978) (empirical study of judicial 
economies achieved in class action for recovery of damages); Dam, Class Actions: Efficiency, Compensa
tion, Deterrence and Conflict of Interest, 4 J. Legal Stud. 47 (1975) (analysis of economies achieved 
and other interests affected by class actions in relation to alternative procedures).

170. FLSA, § 26(b), 29 U.S.C. § 216(b) (1976 & Supp. IV 1980).
171. See Donelan, Prerequisites to a Class Action Under New Rule 23, 10 B.C. Indus. & Com. L. 

Rev. 527, 534-35 (1969) (protection of absent class members is purpose of typicality and adequate 
representation requirements); Note, Class Actions: Defining the Typical and Representative Plaintiff under 
Subsections (a)(3) and (4) of Federal Rule 23, 53 B.U.L. Rev. 406, 408. 410 (1973).

172. See Yeazell, Part I, supra note 32, at 522-23 (discussing importance of congruity of interests in 
interest representation).

173. One also can argue that application of the typicality and adequacy of representation require
ments is unduly restrictive of the court’s power. If the court in a § 216(b) class action exercises its 
equitable power to order notice to prospective class members, see supra text accompanying notes 145-52 

The major policy served by the typicality and adequacy of representation 
requirements is to protect absent class members by ensuring that their claims 
are vigorously litigated by the named class representative.171 A close congru
ence of interests between the representative and those represented is essential 
in any group litigation that does not employ some other mechanism to validate 
the representation.172 In section 216(b) class actions, however, the concern with 
protection of absent class members is not applicable because the only class 
members bound by the judgment are present, having opted-in, and presuma
bly are able to bring in their own lawyers if necessary. Actual consent and 
active participation, then, are devices for protecting class members in a section 
216(b) action. To tack on the adequacy of representation and typicality re
quirements is simply redundant.173
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The numerosity requirement of rule 23(a) seems to be the prerequisite least 
suited to section 216(b) actions. In theory, a case is appropriate for class treat
ment if the plaintiffs are too numerous to be joined individually.174 The theory 
is not borne out in practice. Class treatment often is utilized when only a few 
plaintiffs are involved,175 while permissive joinder is permitted when as many 
as one hundred or more plaintiffs are present.176 To attempt to distinguish 
class actions from joinder devices by the number of people represented is sim
plistic. In fact, substantial overlap exists in the type of cases covered by the two 
procedures, and this overlap provides plaintiffs with a strategic choice: decid
ing whether a class action or joinder motion better serves their particular case.

(discussing court’s power to order notice), and those members consent to become parties to the action, 
the court should be permitted to proceed to hear the case and render judgment that binds all who opted 
into the suit. The application to § 216(b) actions of the typicality and adequacy of representation re
quirements confines the court’s power to those whose interests conform to the named plaintiffs’ interests 
and makes irrelevant the class members’ consent to be bound by the judgment.

174. See supra note 163 (prerequisite to class action under rule 23 is impracticability of joining large 
number of potential plaintiffs). Federal Equity Rule 38, an early precursor to rule 23, also imposed a 
numerosity requirement. It permitted class actions when the question raised was one of common inter
est “to many persons constituting a class so numerous as to make it impracticable to bring them all 
before the court.” Fed. Equity R. 38, 226 U.S. 659 (1912). The 1938 version of rule 23(a) retained the 
numerosity requirement. See supra note 39 (quoting text of earlier rule).

175. Courts have upheld the certification of classes that are quite small in number. See, e.g., Arkan
sas Educ. Ass’n v. Board of Educ., 446 F.2d 763, 765-66 (8th Cir. 1971) (something more than 17 
teachers sufficient to maintain class action under rule 23(a)); Cypress v. Newport News Gen. & Nonsec
tarian Hosp. Ass’n, 375 F.2d 648, 652-53 (4th Cir. 1967) (18 physicians sufficient to maintain class 
action under rule 23); Dale Elecs., Inc. v. R.C.L. Elecs., Inc., 53 F.R.D. 531, 534-36 (D.N.H. 1971) (13 
defendants sufficient to maintain class action under rule 23(a)(1)).

176. Despite large numbers of litigants, courts have held joinder to be appropriate. See, e.g., Van 
Allen v. Circle K Corp., 58 F.R.D. 562, 564-65 (C.D. Cal. 1972) (149 plaintiffs not so numerous to make 
joinder impracticable); Minersville Coal Co. v. Anthracite Export Ass’n, 55 F.R.D. 426, 428 (M.D. Pa. 
1971) (330 plaintiffs not so numerous to make joinder impracticable); Utah v. American Pipe and 
Constr. Co., 49 F.R.D. 17, 21 (C.D. Cal. 1969) (350 plaintiffs not so numerous to make joinder 
impracticable).

177. See Fed. R. Civ. P. 23 advisory committee notes, 39 F.R.D. 69, 102-03 (1966) (discussing judi
cial economy in context of rule 23(b)(3)). See also Dam, supra note 169, at 49 (class action often more 
efficient when alternative is series of individual actions).

178. See Fed. R. Civ. P. 23 advisory committee notes, 39 F.R.D. 69, 100 (1966) (discussing inconsis
tent results in context of rule 23(b)(1)(A)); Kaplan, supra note 40, at 388, 390 (object of class actions 
under rule 23 to avoid repetitious litigations that may produce inconsistent results).

179. See Kaplan, supra note 40, at 388, 397 (discussing burdens on defendants in situations permit
ting multiple suits).

180. See Clark, The Proposed Federal Rules of Civil Procedure, 22 A.B .A. J. 447, 449 (1936) (joinder 
provisions reflect desirability of settling at one time all disputes between opposing parties or all issues 
related to one affair; sound policy that litigation not continue interminably); Holtzoff, Forward to the 
Federal Rules of Civil Procedure 6-7 (1966).

Rule 20(a) of the federal rules of civil procedure allows permissive joinder of parties that assert any 
right to relief “arising out of the same transaction, occurrence, or series of transactions or occurrences 
and if any question of law or fact common to all these persons will arise in the action.” Fed. R. Civ. P. 
20(a).

The numerosity requirement also is not necessary to promote policies under
lying class actions. Promotion of judicial economy177 and avoidance of multi
ple litigation with potentially inconsistent results178 are policies well served 
even if the class consists of only two plaintiffs because two separate trials are 
thereby avoided. Similarly, defendants are protected from the burden of multi
ple suits involving similar issues of law or fact179 whether two or two hundred 
plaintiffs are involved. Not surprisingly, these are the policies behind permis
sive joinder as well.180
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In addition, actually applying the numerosity requirement to an opt-in case 
also would present practical problems. Is the group that must be numerous the 
potential class, those to whom notice is sent, or those who actually opt into the 
suit? When notice is sent to three hundred potential class members, but only 
fifteen actually file consent to sue,181 is the court required to deny class treat
ment in the action and inform the fifteen that they cannot participate after all?

181. This was the situation in Geller v. Markham, 19 Fair Empl. Prac. Cas. (BNA) 1622 (D. Conn. 
1979), tiff'd in part and rev'd in part on other grounds, 635 F.2d 1027 (2d Cir. 1980), cert, denied, 451 U.S. 
945 (1981). Statement of G. Mena, co-counsel for defendant in Geller v. Markham (copy on file at 
Georgetown Law Journal).

182. In Pan Am. World Airways, Inc. v. United States Dist. Court, 523 F.2d 1073 (9th Cir. 1975), the 
court held that, absent class certification, the district court did not have authority to send notice to 
potential plaintiffs. Id. at 1077-78. See Bentkowski v. Marfuerza Compania Maritima, 70 F.R.D. 401, 
405-06 (E.D. Pa. 1976) (viewing decision to send notice prior to class certification as attempt to circum
vent class action procedures).

Notice also was unavailable to potential plaintiffs that had not yet filed or joined an action when the 
Judicial Panel on Multi-District Litigation consolidated in one court those cases that "arose out of the 
same disaster. See In re Air Crash Disaster Near Chicago, 111., on May 25, 1979, 476 F. Supp. 445, 450- 
51 (J.P.M.D.L. 1979) (panel without statutory authority to send notice to potential litigants).

183. Professor Kaplan has suggested, however, that in the context of a compulsory joinder under rule 
19, “It is not improper, and may make good sense, for a party or for the court to notify the absentee 
informally of the pendency of the action so that he may consider what to do." Kaplan, supra note 40, at 
365-66.

184. Notice is given not only in rule 23(b)(3) cases in which it is required by due process, but also in 
rule 23(d)(2) cases when the court deems it advisable “for the protection of members of the class or 
otherwise for the fair conduct of the action.” Fed. R. Civ. P. 23(d)(2). See Miller, Problems of Giving 
Notice in Class Actions, 58 F.R.D. 313, 328-330 (1972) (rule 23(d)(2) codifies inherent judicial power to 
give notice to absent class members whenever court deems it advisable to do so); Reno, Notice and Due 
Process in Federal Class Actions: A Requiem for Revised Rule 23?, 2 Hastings Const. L.Q. 479 (1975) 
(rule 23(d)(2) notice may convey information regarding any stage of action and extent of opportunities 
for class members to participate in action).

185. See supra notes 90-123 and accompanying text (discussing administrative exhaustion and stat
utes of limitation in ADEA context).

186. Note, The Age Discrimination in Employment Act of 1967, 90 Harv. L. Rev. 380, 381 n.10 
(1976).

While the attempt to identify cases suitable for class action treatment by 
reference to the numbers does not work well, cases exist in which joinder is 
impracticable, for other than numerical reasons, and class treatment prefera
ble. One of the major distinctions between joinder and class cases is the availa
bility of notice to prospective plaintiffs in class actions.182 A court normally 
does not order or approve the notification of prospective plaintiffs in a permis
sive joinder context,183 but often does so in class actions.184 When the prospec
tive plaintiffs have no method of identifying and communicating with each 
other, as for example when the group consists of job applicants or involuntary 
retirees, permissive joinder is impracticable. Notice to the prospective class 
members, through the mass media or some other appropriate means, would 
provide the opportunity to aggregate the litigation. When complex administra
tive exhaustion requirements and short statutes of limitation apply,185 joinder 
also may be impracticable. Given that nearly half of all ADEA cases fail be
cause of the complex administrative exhaustion requirements,186 permissive 
joinder of individuals, each of whom must properly comply with the statutory 
requirements, is not an effective device for aggregating claims and attacking 
systemic age discrimination. Cases of this nature, however, are amenable to 
class treatment if one person successfully negotiates the administrative 
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maze.187 Thus, a court determining whether opt-in class treatment is advisable 
should focus on the question whether permissive joinder is impracticable, not 
because of the large number of plaintiffs involved, but because of the different 
notice and jurisdictional requirements of joinder devices and class actions.

187. See supra text accompanying notes 90-123 discussing question whether proper administrative 
filing by named plaintiff sufficient for all class members).

188. See supra notes 171-73 and accompanying text (discussing interest theory that underlies typical
ity and adequacy of representation requirements).

189. See Yeazell, Part I, supra note 32, at 522 (discussing consent theory of representation); see also 
supra note 60 (discussing substantive implications of consent and interest theories of representation).

190. The purpose of rule 42, which allows the consolidation of actions that involve common ques
tions of law or fact, is to promote trial convenience and economy in administration. Feldman v. Han
ley, 49 F.R.D. 48, 50 (S.D.N.Y. 1969). See supra note 180 (discussing the common question 
requirement for permissive joinder actions); notes 166-68 and accompanying text (discussing the com
mon question requirement in rule 23 class actions).

191. See supra note 14 (class-wide relief most effective remedy for discrimination claims under title 
VII).

Except for the common question of law or fact criterion, which permits the 
court to determine whether a class action would promote judicial efficiency, 
the requirements of rule 23(a) class actions should not apply to opt-in cases. 
The common question requirement is reflected in the language of section 
216(b) itself, which requires plaintiffs to be similarly situated. Because the 
other prerequisites to a class action under rule 23—typicality and adequacy of 
representation—are necessary when interested persons are bound by a judg
ment unless they opt out of the case, they normally should not be required in 
section 216(b) cases. Those factors are irrelevant when an individual chooses 
to bind himself to a judgment by opting into the case.

Not only are major policies behind rule 23 inapplicable to an opt-in case, 
but the theoretical basis is fundamentally different. Representational litigation 
can rest on the congruence of interests theory of rule 23, using its requirements 
of typicality, adequacy of representation, and common question of law or fact 
to police the representative.188 Representational litigation also can be justified, 
independently of whether the interests are congruent, by consent of the repre
sented.189 Consent theory is the basis for opt-in class litigation. When an inter
ested person files a “consent” with the court, the appropriate question for the 
court is not whether the representation is adequate, but whether an aggrega
tion device for this particular litigation is appropriate. The choice of a litiga
tion aggregation device—consolidation of cases, permissive joinder, or class 
action—is a fundamentally strategic choice and should be left to the parties 
and their attorneys. The judicial concern should be not with which particular 
aggregation device is chosen, but instead whether in a particular case aggrega
tion of claims is desirable at all.

The judicial focus undoubtedly will be upon judicial efficiency, and thus the 
common question of law or fact criterion runs throughout all three aggregation 
devices.190 Judicial efficiency, however, is not the only significant policy con
sideration at stake in employment discrimination class actions. At the core of 
the concept of employment discrimination is the notion that the wrongful prac
tice systematically affects an entire group.191 The employment decision alleg
edly has been made based on the plaintiffs membership in a statutorily 
protected class. The congressional policy underlying employment discrimina
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tion laws is to deter employers from basing decisions on outmoded stereotypes 
affecting the protected groups.192 This is a concern that every court must con
sider, alongside its efficiency concerns, 193 in determining whether class treat
ment is appropriate. The procedural denial of class treatment in an 
employment discrimination case may in fact undermine the statutory policy of 
deterrence. Denial of class treatment will substantially affect the substantive 
law applicable to the case.

VI. Substantive Effect of Class Treatment

Of the four substantive theories upon which employment discrimination 
claims may be based,194 two—the pattern or practice theory and the disparate 
impact theory—are primarily directed toward group rather than individual 
problems and, therefore, are appropriate for class treatment.195 The nature of 
the evidence required to prove employment discrimination against a group is

192. The congressional purpose of requiring employers to focus on individual capabilities rather 
than group-based stereotypes is stated in section 2 of the ADEA, 29 U.S.C. § 621(b) (1976). See Vaz
quez v. Eastern Air Lines, Inc., 579 F.2d 107, 109 (1st Cir. 1978) (ADEA enacted to correct mistaken 
assumptions concerning productivity and age); Rodriguez v. Taylor, 569 F.2d 1231, 1236 (3d Cir. 1977) 
(ADEA enacted to ensure employers base hiring decisions on expectations of individuals’ job perform
ance rather than presumptions about performance of older workers), cert, denied, 436 U.S. 913 (1978); 
Comment. The Cost of Growing Old: Business Necessity and the A DEA, 88 Yale L.J. 565, 578-79 (1979) 
(employer’s unquestioned assumptions about influence of age on ability to perform job central to age 
discrimination in employment).

193. See Dam, supra note 169, at 60-61 (administrative efficiency losses that result from class action 
must be weighed against overall efficiency gains from better enforcement).

194. Employment discrimination claims may be divided into four categories: disparate treatment, 
reasonable accommodation, disparate impact, and pattern or practice. The disparate treatment and 
reasonable accommodation theories are useful primarily for individual claims of discrimination.

Cases of disparate treatment, for example, involve a member of the protected class that is similarly 
situated to another person, but who is treated differently because of a certain, immutable characteristic. 
When a black worker is discharged because of unexcused absences and a white worker with unexcused 
absences is retained, the black worker can sue under the disparate treatment theory. B. Schlei & P. 
Grossman, supra note 108, at 15-16. The disparate treatment theory focuses on the treatment of indi
viduals and is appropriate when the discrimination involves an isolated or sporadic incident. See 
Teamsters v. United States, 431 U.S. 324, 335-36 n.15 (1977) (disparate treatment theory, requiring 
proof of discriminatory motive, distinguished from disparate impact theory, which does not require 
proof of intent).

The second category of individually-oriented employment discrimination cases arises when an em
ployee asks the employer to make a “reasonable accommodation” for the religious needs or handicap 
of the employee. The 1972 amendments to title VII codified the employer’s duty to make a reasonable 
accommodation for an employee's religious practices. Equal Employment Opportunity Act of 1972, 
Pub. L. No. 92-261, § 2(7), 86 Stat. 103 (codified at 42 U.S.C. § 2000e(j) (1976)). The Supreme Court 
has construed this requirement narrowly. See TWA v. Hardison. 432 U.S. 63, 83 (1977) (“reasonable 
accommodation" does not require employer to carve out special exception to its seniority system or to 
bear more than minimal cost for employee’s religious needs). Under sections 503 and 504 of the Reha
bilitation Act of 1973, federal government contractors must take affirmative action to employ and ad
vance in employment qualified handicapped workers, and recipients of government funds must not 
discriminate against handicapped workers solely on the basis of their handicap. Pub. L. No. 93-112, 
§§ 503-504, 87 Stat. 357 (codified as amended at 29 U.S.C. §§ 793-794 (1976 & Supp. IV 1980)). Al
though it is possible to have a broad, class-based claim of failure to reasonably accommodate, most of 
the reasonable accommodation cases have focused on individual instances of discrimination. C. Sulli
van, M. Zimmer, & R. Richards, supra note 72, at 163-64.

195. The pattern or practice category of employment discrimination is applicable in situations that 
involve more than sporadic, isolated discriminatory acts. The thrust of a pattern or practice case is that 
discrimination is the employer’s “standard operating procedure—the regular rather than the unusual 
practice.” Teamsters v. United States, 431 U.S. 324, 336 (1977), quoted in Hazelwood v. United States, 
433 U.S. 299, 307 (1977). This method of proving employment discrimination is analogous to the dis- 
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quite different from evidence required to show discrimination against an indi
vidual, and the applicable burdens of proof vary substantially depending on 
whether the case is group or individual in nature. If, as a matter of procedure, 
class treatment is unavailable in age discrimination and equal pay cases, major 
substantive legal theories of discrimination will, as a practical matter, be virtu
ally eviscerated. Procedurally limiting the substantive legal theories available 
to victims of systemic group discrimination undermines the congressional de
termination that age and sex discrimination are widespread practices that must 
be eradicated.

Both cases proceeding on a pattern or practice theory and those proceeding 
on a disparate impact theory are systemic attacks on employment practices 
that detrimentally affect large groups of people. A pattern or practice case 
typically involves a claim, based on a statistical comparison of the actual em
ployment data to the relevant labor pool, that the defendant’s employment 
pattern reflects discrimination against members of the protected class.* 196 Dis
criminatory intent must be shown in a pattern and practice case, unlike an 
individual disparate treatment case, however, direct and overt evidence of dis
criminatory animus may not be necessary. Instead, discriminatory intent may 
be inferred from evidence of a statistically significant discrepancy in the em
ployment pattern.197 Thus, instead of requiring evidence, for example, that an 

parate treatment case, except that the disparate treatment is shown to be class-wide rather than individ
ual in nature. C. Sullivan, M. Zimmer & R. Richards, supra note 72, at 16-18.

The disparate impact model of employment discrimination also is applicable in situations that in
volve class-wide discrimination. The core concept of disparate impact is that a facially neutral employ
ment practice disproportionally disadvantages members of the protected class and cannot be justified 
by business necessity. See Dothard v. Rawlinson, 433 U.S. 321, 329 (1977) (facially neutral standards 
that select applicants in discriminatory pattern and that are not justified by business necessity constitute 
discriminatory disparate impact); Teamsters v. United States, 431 U.S. 324, 335-36 n.15 (1977) (same); 
Albemarle Paper Co. v. Moody, 422 U.S. 405, 425 (1975) (title VII forbids use of employment tests that 
produce discriminatory effect without showing business necessity if complainant demonstrates less dis
criminatory alternative); Griggs v. Duke Power, 401 U.S. 424, 430-32 (1971) (title VII proscribes not 
only overt discrimination, but also employment practices fair in form though discriminatory in opera
tion; touchstone is business necessity).

196. In Teamsters v. United States, 431 U.S. 324 (1977), the Government proved a pattern of racially 
discriminatory hiring of truck drivers. Id. at 337. In the Atlanta terminal, for example, no black truck 
drivers were employed despite the fact that 22.35% of the population in the metropolitan area and 
51.31% of the population in the city itself was black. Id. at 337 n.17. Similar disparities were shown in 
other major truck terminals. Id.

In Hazelwood School Dist. v. United States, 433 U.S. 299 (1977), the Government alleged a pattern 
of racially discriminatory hiring of school teachers. Id. at 301. The court held that the proper compari
son was between the number of black teachers in the Hazelwood School District and the number of 
black teachers in the relevant labor pool. Id. at 308 & n.13. The problem of defining the relevant labor 
pool and deciding whether to include black teachers in nearby St. Louis in the labor pool was re
manded to the district court. Id. at 310-12.

197. As the Supreme Court stated in Teamslers v. United States'.
Statistics showing racial or ethnic imbalance are probative in a case such as this one only 
because such imbalance is often a telltale sign of purposeful discrimination; absent explana
tion, it is ordinarily to be expected that non-discriminatory hiring practices will in time result 
in a work force more or less representative of the racial and ethnic composition of the popula
tion in the community from which employees are hired.

431 U.S. at 339 n.20.
Probability theory is used to estimate the likelihood that the overall employment pattern is free from 

discrimination. To statistically compare the employer’s hiring pattern to the relevant labor pool in
volves calculating the standard deviation as a measure of the predicted fluctuation and a determination 
of whether that fluctuation is statistically significant. Hazelwood School Dist. v. United States, 433 U.S. 
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individual black applicant was told that no blacks need apply, intent is proved 
by showing that there are blacks in the relevant labor pool and that no blacks 
have ever been hired—the “inexorable zero.”198

299, 311-12 n.I7 (1977). In Hazelwood the statistical evidence showed that there was less than a 1 in 20 
chance that the hiring pattern was free from racial discrimination. Id. at 318 n.5 (Stevens, J., dissent
ing). The use of statistical proof is discussed in more depth in Shoben, Probing the Discriminatory Effect 
of Employee Selection Procedures with Disparate Impact Analysis under Title VII, 56 Tex. L. Rev. 1 
(1977); Note, Beyond the Prima Facie Case in Employment Discrimination Law: Statistical Proof and 
Rebuttal, 89 Harv. L. Rev. 387 (1975).

Statistical evidence of a disparity between the relevant labor pool and the actual employment pat
tern, however, may not necessarily be sufficient to prove intent. In two employment discrimination 
cases brought under the equal protection clause of the fourteenth amendment, the Supreme Court 
required more than statistical proof of intent. See Personnel Adm’r of Mass. v. Feeney, 442 U.S. 256, 
279 (1979) (discriminatory intent requires awareness of consequences; requires that decisionmaker act 
in part because consequences have adverse effect on identifiable group); Washington v. Davis, 426 U.S. 
229, 242 (1976) (disproportionate impact not sole touchstone of invidious racial discrimination).

198. Teamsters v. United States, 431 U.S. at 342 n.23 (1977).
199. Dothard v. Rawlinson, 433 U.S. 321, 329 (1977); see Teamsters v. United States, 431 U.S. at 335 

n.15 (dictum) (claims of “disparate impact” involve employment practices that are facially neutral in 
their treatment of different groups but which in fact fall more harshly on one group than another and 
cannot be justified by business necessity).

200. Standardized tests that disproportionately exclude members of the protected class are often 
challenged under a disparate impact analysis. See Albemarle Paper Co. v. Moody, 422 U.S. 405, 425- 
36 (1975) (finding that employer had not proved standardized general ability test related to job); Griggs 
v. Duke Power, 401 U.S. 424, 430 n.6, 436 (invalidating tests that exclude 94% of blacks and 42% of 
whites). The Supreme Court in Griggs also invalidated on disparate impact grounds a requirement that 
employees possess a high school diploma. Id. Evidence established that 34% of white males in North 
Carolina possessed a diploma, compared to only 12% of black males. Id. at 430 n.6. For a discussion 
of lower court cases finding various neutral employment policies violative of title VII under disparate 
impact analysis, see generally C. Sullivan, M. Zimmer & R. Richards, supra note 72, at 38-46; B. 
Schlei & P. Grossman, supra note 108, at 32-165; id. 1979 Supp. 39-44.

201. See Dothard v. Rawlinson, 433 U.S. 321, 329-31 (1977) (invalidating height/weight require
ment on disparate impact grounds after plaintiffs showed that combined height/weight standards 
would exclude 41% of women in the United States between the ages of 18 and 79, but less than 1% of 
men).

202. Teamsters v. United States, 431 U.S. at 336 n.15 (dictum); Griggs v. Duke Power Co., 401 U.S. 
at 432. In Griggs the Court explained that title VII “proscribes not only overt discrimination but also 
practices that are fair in form, but discriminatory in operation. ... If an employment practice which 
operates to exclude Negroes cannot be shown to be related to job performance, the practice is prohib
ited.” Id. at 431.

In a disparate impact case, the second method of proving systemic employ
ment discrimination, the plaintiff must show that a facially neutral employ
ment practice has a statistically discriminatory impact on the protected class 
and cannot be justified by business necessity.199 Courts have found that a wide 
variety of facially neutral job requirements violate title VII in the face of dis
parate impact challenges.200 A height and weight requirement, for example, 
may have a discriminatory impact on women.201 Unlike discriminatory pattern 
or practice cases, disparate impact cases do not require a showing of discrimi
natory intent.202

The use of statistical evidence of classwide discrimination under the pattern 
or practice and disparate impact theories significantly alters the substantive 
legal standards for proving intent. In a pattern or practice case, the laws of 
probability raise circumstantial evidence from which the court can infer intent. 
In a disparate impact case, which must be proven through the use of statistics, 
no proof of intent is required. Thus, for the many cases in which direct evi
dence of overt discriminatory intent is unavailable, but a discriminatory effect
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is statistically demonstrable, the only method of challenging the discrimination 
will be through the use of statistical evidence.

The central role of statistical evidence makes the class action mechanism 
appropriate in the pattern or practice and the disparate impact cases. Litiga
tion involving statistical evidence of discrimination against a group is substan
tially more complex and, therefore, more expensive than the typical case 
involving discrimination against an individual.203 Although statistical evi
dence could be used to buttress an individual case in theory,204 it is unlikely 
that one individual, often unemployed and the alleged victim of discrimina
tion, could compile and analyze such evidence. Thus, the availability of a 
class procedure is essential to spread the costs of such litigation, which the 
class ultimately recovers from the defendant if it prevails.205

203. The costs of statistical proof can be substantial. For example, in Commonwealth of Penn
sylvania v. O’Neill, 431 F. Supp. 700 (E.D. Pa. 1977), the court awarded plaintiffs $14,522.44 for fees of 
a statistical expert witness, for research assistants, and for costs of keypunch services. Id. at 712-13. In 
Bachman v. Pertschuk, 23 Fair Empi. Prac. Cas. (BNA) 1046 (D.D.C. 1979), the court awarded plaintiff 
$1680 for the fees of a statistical expert witness. Id. at 1054. See also Marshall v. Kenosha School 
Dist., 22 Fair Emp. Prac. Cas. (BNA) 1357, 1362 (E.D. Wis. 1979) (awarding defendant statistical anal
ysis costs of over $6000), aff'd sub nom. EEOC v. Kenosha School Dist., 22 Fair Empi. Prac. Cas. 
(BNA) 1362, 1367 (7th Cir. 1980); Bowe v. Colgate-Palmolive Co., 443 F. Supp. 696, 722 (S.D. Ind. 
1977) (awarding plaintiff statistical analysis costs of $3500).

204. The United States Court of Appeals for the Fourth Circuit has cast doubt on whether a dispa
rate impact violation can be found when only one person is harmed. See Wright v. National Archives 
& Records Serv., 609 F.2d 702, 712-13 (4th Cir. 1979) (concern that application of disparate impact 
analysis to individual cases would be “warping of principle”; disparate impact would swallow up indi
vidual cases of disparate treatment).

205. Civil Rights Act, 42 U.S.C § 2000e-5(k) (1976); C. Sullivan, M. Zimmer, & R. Richards, 
supra note 72, at 564- 77. A defendant that prevails also may be awarded attorney’s fees, but only if the 
plaintiffs’ claim was “frivolous, unreasonable, or groundless.” Christiansburg Garment Co. v. EEOC, 
434 U.S. 412, 422 (1978). Prevailing plaintiffs may be awarded attorney’s fees for legal services per
formed in prosecuting employment discrimination claims in state administrative and judicial proceed
ings that title VII requires federal claimants to invoke, even in the absence of a state law providing for 
attorney’s fees. New York Gaslight Club, Inc. v. Carey, 447 U.S. 54, 71 (1980).

206. See Teamsters v. United States, 431 U.S. 324, 360-62 (1977) (using bifurcated procedure).
207. Id.

Treating claims of systemic, widespread employment discrimination as class 
actions obviously facilitates the plaintiffs’ task of meeting costs and proving 
their case. Similar results, however, can be reached through joinder of many 
individual cases for trial—assuming that other potential plaintiffs learn of the 
lawsuit and independently meet the administrative exhaustion and statute of 
limitations requirements. The most significant substantive problems in fore
closing class actions arises not at the initial stage of trial when the issue is 
whether the defendant discriminated, but at the remedial stage when the court 
must determine what relief is appropriate and who should receive that relief.

The Supreme Court has developed a bifurcated trial procedure for class
based cases proceeding under disparate impact and pattern or practice theo
ries.206 During the first stage of the trial, the class of plaintiffs attempts to es
tablish that a pattern of class-wide employment discrimination under either 
the pattern or practice or the disparate impact theories.207 Only if the class of 
plaintiffs prevails on one of those theories in the initial stages of trial does the 
trial proceed to the second stage, during which the issue is whether individual 
class members were in fact victims of discrimination and thus entitled to back 
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pay or reinstatement.208 The burden of proof shifts to the defendant at the 
second stage of trial, and he must show that individual class members were not 
affected by the discrimination proved during the first phase of the trial.209 The 
burden of proof shifts at the second stage because the discrimination proved 
during the first stage of trial presumably had a widespread effect on the class of 
plaintiffs.210 As the Supreme Court noted, “Although the prima facie case does 
not conclusively demonstrate that all of the employer’s decisions were part of 
the proved discriminatory pattern and practice, it does create a greater likeli
hood that any single decision was a component of the overall pattern.”211

208. Id. at 361.
209. Id. at 359-62; Franks v. Bowman Transp. Co., 424 U.S. 747, 772-73 (1976). The Court in Team

sters explained that plaintiffs’ proof of a pattern or practice of employment discrimination supports an 
inference that any particular employment decision, during the period in which the discriminatory pol
icy was in force, was made in pursuit of that policy. Teamsters v. United States, 431 U.S. at 362. In 
order for an individual class member to recover, he need show only that he unsuccessfully applied for a 
job and was, therefore, a potential victim of the proved discrimination. Id. The burden of proof then 
rests on the defendant to show that the individuai was refused employment for another reason, such as 
a lack of job openings, or the individual's lack of qualifications under nondiscriminatory standards. 
Franks v. Bowman Transp. Co., 424 U.S. at 773 n.32.

210. In Teamsters the Court explained the reasons for shifting the burden of proof at the remedial 
stage of trial. Not only is the employer in the position of a proved wrongdoer, but the employer is also 
in the better position to produce evidence showing lack of vacancies, the employer’s failure to meet 
hiring standards, or other nondiscriminatory reasons for the failure to hire. Teamsters v. United States, 
431 U.S. at 359 n.45.

211. Id.
212. Texas Dep’t of Community Affairs v. Burdine, 450 U.S. 248, 253 (1981); see Comment, Texas 

Dep’t of Community Affairs v. Burdine: The Procedural Subversion of Griggs v. Duke Power?, 17 New 
Eng. L. Rev. 999, 1006-10 (1982) (discussing burden of proof in disparate treatment cases after 
Burdine'}.

213. See generally Brodin, The Standard of Causation in the Mixed-Motive Title VII Action—A Social 
Policy Perspective, 82 Colum. L. Rev. 292 (1982) (discussing causal-relation problem in individual 
employment discrimination suits alleging disparate treatment).

214. The ADEA specifically authorizes equitable relief and incorporates the portion of the FLSA 
allowing federal jurisdiction to restrain violations of the statute. 29 U.S.C. § 217, 626 (1976). See 
Hodgson v. Approved Personnel Serv., Inc., 529 F.2d 760, 765 (4th Cir. 1975) (Department of Labor 
entitled to injunction only against future conduct that actually violates ADEA); Hodgson v. First Fed. 
Sav. & Loan Ass’n, 455 F.2d 818, 826 (5th Cir. 1972) (injunctions appropriate in cases involving ADEA 
violations). When there is evidence only of a single, isolated act of discrimination, however, injunctive 
relief may be denied. Marshall v. Airpax Electronics, Inc., 595 F.2d 1043, 1045 (5th Cir. 1979). But cf 
Marshall v. Arlene Knitwear, Inc., 454 F. Supp. 715, 731 (E.D.N.Y. 1978) (Secretary of Labor entitled 
to injunction prohibiting future violations of ADEA by defendants, based on proof of single past viola
tion), affd in part and rev'd in part, 608 F.2d 1369 (2d Cir. 1979).

Shifting the burden of proof to the defendant is profoundly different from 
allocating the burden of proof in an individual disparate treatment case. In an 
individual case, not only does the burden of persuasion on the issue of liability 
always remain with the plaintiff,212 but at the remedial stage the plaintiff must 
prove but-for causation.213 To shift the burden of proof at the remedial stage, 
the court must find classwide discrimination—not merely a series of isolated, 
aberrant acts of discrimination against one or more individuals that happened 
to be joined together for trial.

In addition to the resolution of the burden of proof issue, other factors in 
pattern or practice or disparate impact cases suggest that class treatment is 
appropriate. Injunctions prohibiting the use of a particular employment crite
ria that has a discriminatory impact will affect many people “similarly situ
ated.”214 A goal or quota may be necessary to rectify a pattern of 



1982] Opt-in Class Actions 155

discrimination, in which case the class to be protected must be defined.215

215. The use of goals or quotas as a remedy for proven cases of discrimination is problematical. See 
generally C. Sullivan, M. Zimmer & R. Richards, supra note 72, at 841-17; Blumrosen, Quotas, 
Common Sense, and Law in Labor Relations: Three Dimensions of Equal Opportunity, 27 Rutgers L. 
Rev. 675 (1974) (discussing problem of how to use numerical standards to dismantle institutional dis
crimination without producing allocation of opportunity by race, color, or sex); Brest, The Supreme 
Court, 1975 Term—Forward: In Defense of the Antidiscrimination Principle, 90 Harv. L. Rev. 1, 36-43 
(1976) (discussing benefits and costs of eliminating racially disproportionate impact).

216. 639 F.2d 600 (10th Cir. 1980).
217. Id. at 588.
218. Id. at 602.
219. Id. at 623-24. Statistical evidence of a pattern of age discrimination has also been accorded 

great weight in several other cases. See Marshall v. Sun Oil Co., 605 F.2d 1331, 1333 (5th Cir. 1979) 
(60% of terminated employees over 50, although only 29% of the work force was this age); Hodgson v. 
First Fed. Sav. & Loan Ass’n, 455 F.2d 818, 821 (5th Cir. 1972) (none of 35 people hired as bank tellers 
over 40); Schulz v. Hickok Mfg. Co., 358 F. Supp. 1208, 1213 (N.D. Ga. 1973) (average age of district 
sales managers dropped almost 13 years following change in management).

220. 639 F.2d at 623-24.
221. 424 U.S. 747 (1976). See supra notes 206-11 and accompanying text (discussing Franks}.
222. 431 U.S. 324 (1977). See supra notes 206-11 and accompanying text (discussing Teamsters}.
223. 635 F.2d at 621-23.
224. 635 F.2d 1027 (2d Cir. 1980), cert, denied, 451 S. Ct. 945 (1981). The district court opinion 

certifying an opt-in class is found at 19 Fair. Empl. Prac. Cas. (BNA) 1622 (D. Conn. 1979).
225. 635 F.2d at 1032-34. Defendants argued that the hiring policy was justified as a business neces

sity in light of the need to reduce costs. The Second Circuit held that a cost justification could not serve 
as a defense to the ADEA claim under the Secretary of Labor’s guidelines. Id. at 1034.

226. The statistical evidence showed that 92.6% of all Connecticut teachers between the ages of 40 
and 65 would be disadvantaged by the five year policy, while only 62% of teachers under age 40 would 
be similarly disadvantaged. Id. at 1030. Expert testimony indicated that this disparity was statistically 
significant at approximately 600 times the level normally required for statistical significance. Id. at 
1032.

In the absence of an effective class action procedure, relatively few age dis
crimination cases have been brought under either a pattern or practice or a 
disparate impact theory of discrimination. The leading pattern or practice age 
discrimination case, EEOC v. Sandia Corp.,216 involved a suit brought by the 
Department of Labor and consolidated for trial with a private opt-in class ac
tion, Mistretta v. Sandia Corp.217 The cases, proceeding as a spurious or opt-in 
class action, challenged systemic age discrimination in salary increases and 
layoffs during a reduction in workforce.218 After considering evidence based 
on statistics and evidence indicating discriminatory acts against individuals,219 
the United States Court of Appeals for the Tenth Circuit held that the plain
tiffs had established a pattern and practice of systemic age discrimination.220 221 222 
Acting under the guidelines promulgated by the Supreme Court in Franks v. 
Bowman Transportation Co.22A and Teamsters v. United States'2-22 the court 
then shifted to the defendants the burden of showing why the individual class 
members should not be entitled to relief.223

The only age discrimination case to date involving a claim of disparate im
pact also proceeded as a spurious or opt-in class action. In Geller v. Mark
ham22* the Second Circuit held that a facially neutral policy that discouraged 
hiring new teachers with more than five years of experience violated the 
ADEA because it disproportionately excluded teachers over the age of forty.225 
The disparate impact portion of the case was proved through the use of statisti
cal evidence,226 and the court, following the Supreme Court guidelines in 
Griggs v. Duke Power Co., held that discriminatory intent need not be sepa
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rately proved.227 The district court in Geller allowed a bifurcated trial proce
dure under the Franks and Teamsters model, and the jury returned a verdict 
that the defendant had engaged in a pattern of systemic age discrimination.228

The availability of effective class action procedures, therefore, is essential to 
effectuating the substantive law in the ADEA and the EPA. When cut off from 
the class action procedures, age and equal pay cases are left hobbling along on 
only one substantive crutch: the individual disparate treatment theory.

In view of congressional findings of widespread “entity class”229 age dis
crimination,230 a blanket refusal by courts to permit appropriate age discrimi
nation suits to proceed as class actions raises the specter of procedural

227. Id.
228. Geller v. Markham, Civ. No. H-77-363, Ruling on Plaintiff’s Motion for Entry of Judgment, 

May 22, 1981 (D. Conn. 1981) (copy on file at Georgetown Law Journal).
229. Fiss, Groups and the Equal Protection Clause, 5 Phil. & Pub. Aff. 107 (1976):

There are natural classes, or social groups, in American society [e.g. blacks, who). . . view 
themselves as a group;.... [TJheir identity is in large part determined by membership in the 
group; their social status is linked to the status of the group; and much of our action, institu
tional and personal is based on these perspectives............... [A] social group is more than a
collection of individuals ... A social group ... is an entity (though not one that has a 
physical body). This means that the group has a distinct existence apart from its members, 
and also that it has an identity.

Id at 148.
Professor Yeazell has traced the origins of group litigation to the sixteenth and seventeenth century 

social groups that "existed as social entities independent of the lawsuit.” Yeazell, Group Litigation and 
Social Context: Toward a History of the Class Action, 77 Colum. L. Rev. 866, 877 (1977). Professor 
Yeazell discovered that the procedural device of group litigation grew from its original role as a device 
to ratify a preexisting group that would exist with or without the litigation to a device that facilitates 
"retrospective relief for an assortment of persons who, because they nave no contact with each other, 
could do nothing without a litigative aggregation device.” Yeazell, Part I, supra note 32, at 519-20.

230. Congress considered the problem of age discrimination in employment during the committee 
debate on title VII of the 1964 Civil Rights Act, 42 U.S.C. §§ 2000e to 2000e-16 (1976 & Supp. IV 
1980). Hearings on HR. 405 Before the General Subcomm, on Labor of the House Comm, on Education 
and Labor, 88th Cong., 1st Sess. 22-23, 38-39, 69-70, 92-93, 109, 430-31, 478-79 (1963). The proposal to 
include age as a protected class under title VII was rejected, perhaps because of concern that inclusion 
of age discrimination would delay passage of the statute. See id. at 92-93, 109 (remarks of Rep. Pucin- 
ski suggesting age provision may delay final passage). Instead, § 715 of title VII directed the Secretary 
of Labor to perform a study of age discrimination in employment and to make recommendations for 
legislation prohibiting arbitrary age discrimination. Civil Rights Act of 1964, § 715, 78 Stat. 241, 265 
(codified as amended at 42 U.S.C. § 2000e-14 (1976 & Supp. IV 1980)).

The United States Department of Labor Report to Congress contained findings of widespread age 
discrimination practiced on a regular basis by most employers. More than half of all employers in 1965 
used age limitations typically set from 45 to 55; three out of 5 employers used age limitations on new 
hirees which were applied without regard to the applicant’s qualifications; one-fifth of all employers 
hired no older workers at all; and less than five percent of new hirees were age 45 or older. Report of 
the Secretary of Labor to the Congress under Section 715 of the Civil Rights Act of 
1964—The Older American Worker—Age Discrimination in Employment 6-7 (June 1965). 
The unemployment rate for male workers over age 45 was one-fifth greater than for workers ages 35-44; 
the unemployment lasted on an average about 75% longer; and the total cost of unemployment pay
ments to older workers in 1964-65 was one billion dollars. Id. at 18-19. The Report concluded that 
“there is persistent and widespread use of age limits in hiring that in a great many cases can be attrib
uted only to arbitrary discrimination against older workers on the basis of age and regardless of abil
ity.” Id. at 21.

Congress adopted the conclusions of the Secretary of Labor’s Report in its Statement of Findings and 
Purpose for the Age Discrimination in Employment Act of 1967:

(a) The Congress hereby finds and declares that—
(1) in the face of rising productivity and affluence, older workers find themselves disadvan

taged in their efforts to retain employment, and especially to regain employment when dis
placed from jobs;
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Lochnerizing231—-judicial rejection by procedure of substantive congressional 
policies. It may also reflect an underlying hostility to, or at least skepticism 
about, the notion that older workers are an “entity class” subject to discrimina
tion similar to that based on race and sex.232 Whatever the reason for denying

(2) The setting of arbitrary age limits regardless of potential for job performance has be
come a common practice, and certain otherwise desirable practices may work to the disadvan
tage of older persons;

(3) The incidence of unemployment, especially long-term unemployment with resultant de
terioration of skill, morale, and employer acceptability is, relative to the younger ages, high 
among older workers; their numbers are great and growing; and their employment problems 
grave;

(4) the existence in industries affecting commerce, of arbitrary discrimination in employ
ment because of age. burdens commerce and the free flow of goods in commerce.
(b) It is therefore the purpose of this chapter to promote employment of older persons based 
on their ability rather than age; to prohibit arbitrary age discrimination in employment; to 
help employers and workers find ways of meeting problems arising from the impact of age on 
employment.

29 U.S.C. § 621 (1976).
The House General Subcommittee on Labor, which held hearings on the proposed legislation, unani

mously supported the general purposes of the legislation. H.R. Rep. No. 805, 90th Cong., 1st Sess. 3, 
reprinted in 1967 U.S. Code Cong. & Ad. News 2213, 2215. Further, eleven representatives, in the 
supplemental views to the report, criticized the bill because it did not eliminate arbitrary age discrimi
nation against airline stewardesses, who at that time were customarily terminated at age 32. Id. at 13- 
15, reprinted in 1967 U.S. Code Cong. & Ad. News 2225-27.

231. See Lochner v. New York, 198 U.S. 45 (1905) (law providing that no employees be required to 
work in bakeries more than sixty hours per week, or ten hours per day, improper government interfer
ence in right of employee to contract). The case has come to epitomize “free-wheeling judicial invalida
tion of economic regulations.” G. Gunther, Constitutional Law 517 (10th ed. 1980). "The primary 
evil of the discredited Lochner doctrine was the dogmatic judicial intervention regarding ends, not 
means.” Gunther, Forward: In Search of Evolving Doctrine on a Changing Court: A Modelfor a Newer 
Equal Protection, 86 Harv. L. Rev. 1, 42 (1972). The Lochner error, according to Professor Tribe, was 
not that the Court departed from the constitutional text in choosing which value to protect, but rather, 
“The error lay in giving that value a perverse content.” L. Tribe, American Constitutional Law 
566 (1978).

232. In his article, The Graying of Civil Rights Law: The Age Discrimination Act of 1975, 89 Yale 
L.J. 27 (1979), Professor Peter Schuck criticizes the Age Discrimination Act, which prohibits age dis
crimination in federally assisted programs and activities. Professor Schuck rejects the notion that age
based classifications constitute invidious discrimination that stereotypes individuals. Id. at 33. He ar
gues that members of other age groups are unlikely to use age rules to oppress persons “whose status 
they have shared or expect to share.” Id. This hope appears quite naive, at least in the employment 
context, in light of the results of the Secretary of Labor’s Study. See Report of the Secretary of Labor 
to the Congress, supra note 230 (finding pervasive age discrimination in employment).

Professor Schuck patemalistically argues that using age-based criteria for decision making is actually 
a kindness. “(I]t may well be that using an imminent, impersonal characteristic such as age to deter
mine one’s entitlement to benefits is less stigmatizing or damaging than doing so on the basis of a 
characteristic, such as maturity or employability, that reflects directly upon one’s personal merit.” 89 
Yale L.J. at 33-34. Further, he argues that “age classifications do not differ, except perhaps in degree,” 
from noninvidious classifications, such as education level or place of residence, and that age classifica
tions have substantial practical advantages in furthering easy administrative application. Id. at 34 & 
n.28. This argument overlooks the fact that although one’s age changes constantly, age is nevertheless 
immutable in the sense that an individual cannot alter or control age in the same way that he can 
control education or place of residence.

The fundamental assumption underlying Professor Schuck’s attack on protective legislation for older 
Americans is that age discrimination is not truly the result of class-based systemic age bias, and that 
there is no history of invidious age discrimination comparable to the history of race discrimination. He 
notes: “(A]ge groups, unlike certain racial and ethnic minorities, do not come to that competition with 

ding the outcomes 
argument, Profes-

sor Schuck mimics the position of the Supreme Court in its approach to age discrimination under the 
equal protection clause of the fourteenth amendment. See Massachussetts Bd. of Retirement v. Murgia, 
427 U.S. 307, 312- 14 (1976) (per curiam) (classifications based on age not suspect). There are two basic 
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class status to employees bringing ADEA and EPA suits, it is improper be
cause it effectively denies them their substantive rights under the Act. As Pro
fessor Yeazell has observed, class litigation historically has involved groups at 
the fringe of social recognition and political power, and has served as a tempo
rary means of achieving economic and political representation of the group.233 
Denying class status to those ostensibly protected by the ADEA and EPA may 
seriously retard their access to the economic and political power Congress 
sought to give them.

difficulties with Professor Schuck’s approach. First, any analogy to equal protection cases is inapposite. 
In equal protection cases the Court must consider the jurisprudential and political implications of using 
heightened judicial scrutiny to strike down legislative acts involving a particular group. In contrast, 
Congress has directed heightened protection of a particular group in age discrimination cases. For a 
court or agency to provide reduced protection is to undermine the legislative power. Second, the con
tention of both the Supreme Court and Professor Schuck that there is no significant history of age 
discrimination is contradicted by a mass of economic data readily available from the Department of 
Labor, which shows that the employment and income levels of older Americans are seriously retarded 
by systemic age bias. See Report of the Secretary of Labor to Congress, supra note 230 (finding 
many employers engage in age discrimination).

233. Yeazell, Part I, supra note 32 at 563.

Conclusion

The decision to view section 216(b) suits as class actions is inextricably inter
twined with the substantive policy behind age and sex discrimination laws. 
The successful use of private class actions to enforce title VII demonstrates the 
profound effect that rule 23 procedures have on the availability of widespread 
relief for the affected groups. Two of the substantive theories available to 
those who challenge discriminatory policies, the disparate impact theory and 
the pattern or practice theory, also call for class treatment of section 216(b) 
because these theories rest on the group rather than individual nature of dis
crimination involved.

Application of rule 23 principles to section 216(b) suits is not appropriate in 
every situation. The question whether administrative exhaustion is required 
for each class member finds its answer in the case law that interprets title VII’s 
similar statutory scheme. The issue has no direct relation to rule 23. Similarly, 
the typicality and adequacy of representation requirements of rule 23(a) are 
not applicable to opt-in law suits in which absent parties are not bound by the 
judgment. The commonality requirement is written into language of section 
216(b) itself.

The most difficult doctrinal battles arise over the issues of notice to prospec
tive class members and the applicability of the numerosity requirement of rule 
23(a). Both the notice and numerosity issues turn on the relationship of sec
tion 216(b)’s opt-in device to traditional notions about the differences between 
permissive joinder and class actions. Those notions in turn reflect the theoreti
cal battle over the legitimacy of representational litigation. Although the prin
cipal theoretical foundation for modem representational litigation under rule 
23 is the idea of congruence of interests, the principal theoretical foundation 
for opt-in cases under section 216(b) remains actual consent of the represented.

Undoubtedly, the cleanest solution to the difficulty lies in congressional 
amendment of the FLSA itself, repealing the portion of section 216(b) that 
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requires the spurious opt-in procedure, and applying rule 23 of the Federal 
Rules of Civil Procedure to the FLSA, the ADEA, and the EPA. In the ab
sence of congressional action, however, the courts will continue to confront the 
obscure procedural complexities engendered by the use of the spurious section 
216(b) mechanism. In the course of that confrontation, courts must decide 
whether the procedural treatment of age and sex discrimination will reflect the 
concept that such discrimination includes not only isolated acts affecting indi
viduals, but also systemic practices that disadvantage large groups of people 
because of common characteristics.





NOTES

Trading Fairness for Efficiency: Constitutionality 
of the Dispute Resolution Procedures of the 
Multiemployer Pension Plan Amendments 
Act of 1980

In September 1980 many of the nation’s employers unexpectedly found 
themselves with potentially large financial liabilities. The employers were 
those who contribute on behalf of their employees to the 2000 multiemployer 
pension plans that cover about eight million persons nationally.1 The potential 
liabilities they faced resulted from enactment of the Multiemployer Pension 
Plan Amendments Act of 1980 (MPPAA),2 which imposed significant new 
financial obligations on employers who withdraw from multiemployer plans.3 
Under authority of the new amendments, some pension plans have demanded 
millions of dollars from withdrawing employers,4 amounts that may exceed 
the employers’ net worth.5 Employers in turn have challenged the constitution
ality of the unusual and complex processes MPPAA established for determina
tion and payment of their withdrawal liabilities.6 Whether the ultimate 
resolution of the controversies engendered by MPPAA is judicial or legislative,

1. H R. Rep. No. 869, Part I, 96th Cong., 2d Sess. 52-53 [hereinafter House Report], reprinted in 
1980 U.S. Code Cong. & Ad. News 2918, 2920-21.

2. Pub. L. No. 96-364, 94 Stat. 1208 (1980) (codified in scattered sections of 5, 26, 29 U.S.C.).
3. See infra notes 17-19 and accompanying text (describing withdrawal liability established by MP

PAA). Congress enacted MPPAA in September 1980. See 1980 U.S. Code Cong. Sl Ad. News at 2918 
(listing dates of passage). Most of the Act took effect on the date of enactment, but the withdrawal 
liability provisions took effect retroactive to April 29, 1980. See 29 U.S.C. § 1461 (e)( l)-(e)(2)(A) (Supp. 
IV 1980) (designating effective dates of Act).

4. See Two More Employers Challenge Imposition of Withdrawal Liability by Teamsters Central States 
Fund, Pens. Rep. (BNA), No. 357, A-3, A-4 (August 31, 1981) (Teamsters Central States pension fund 
demands $8 million, $16 million, and $2.2 million respectively from three employers it alleges have 
withdrawn from fund).

5. See Shelter Framing Corp. v. Carpenters Pension Trust for S. Cal., 543 F. Supp. 1234, 1237 (C D. 
Cal. 1982) (pension fund assessed employer’s withdrawal liability at 200% of employer’s net assets).

6. See Impact of MPPAA, Prospects for Change Discussed During Legislative Conference, 9 Pens. 
Rep. (BNA) 892, 893 (June 21, 1982) (Pension Benefit Guaranty Corporation General Counsel reports 
96 court cases as of mid-June challenging constitutionality of MPPAA, with number increasing).

Critics of MPPAA have suggested that the withdrawal liability presents a substantive due process 
problem because it retroactively impairs the contract rights of the parties. The Pension Benefit Guar
anty Corporation (PBGC), created by Congress to guarantee payment of pension plan benefits, infra 
note 13 and accompanying text, has argued otherwise. The PBGC has relied on Usery v. Turner Elk
horn Mining, 428 U.S. 1 (1976), in which the Supreme Court upheld provisions of the Coal Mine Safety 
and Health Act requiring coal mine operators to compensate former employees afflicted with black 
lung disease, id. at 14-38, and on Nachman Corp. v. Pension Benefit Guar. Corp., 592 F.2d 947 (7th 
Cir. 1979), ajfd on other grounds, 446 U.S. 359 (1980), in which the Seventh Circuit upheld liability 
imposed by ERISA on single employer plans. Id. at 960-63. See Memorandum of Points & Authorities 
in Support of Defendant Pension Benefit Guaranty Corporation’s Motion to Dismiss Complaint at 21- 
41, Peick v. Pension Benefit Guar. Corp., 539 F. Supp. 1025 (N.D. Ill. 1982) [hereinafter PBGC memo]. 
A federal district judge accepted PBGC’s argument and ruled that MPPAA does not violate the con
tract clause of the fifth amendment. Peick v. Pension Benefit Guar. Corp., 539 F. Supp. 1025, 1038-41 
(N D. Ill. 1982). Another federal district judge held that MPPAA does not violate the contract clause 
because the contract clause does not apply to federal legislation. S & M Paving, Inc. v. Construction 

161
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it will affect profoundly the future viability of multiemployer pension plans.* 7 
MPPAA amended the Employee Retirement Income Security Act of 1974 

(ERISA).8 ERISA expanded and reformed federal regulation of the nation’s 
private pension system. After nearly a decade of studying private pension 
plans,9 Congress found in 1974 that new standards and safeguards for pension 
plans were necessary to protect the retirement security of millions of employ
ees.10 One problem Congress identified was that terminations of pension plans 
had deprived employees of anticipated retirement benefits.11 Congress there
fore established in title IV of ERISA an insurance program to guarantee the 
payment of benefits to employees and retirees whose pension plans terminate 
with insufficient assets to pay vested benefits.12 Congress created an indepen
dent corporation, the Pension Benefit Guaranty Corporation (PBGC), to col
lect premiums from insured plans and to provide pension benefits to 
employees whose plans terminate.13

Laborers Pension Trust of S. Cal., 539 F. Supp. 867, 868-70 (C.D. Cal. 1982). The substantive due 
process issue is beyond the scope of this note.

7. Congress perceived that MPPAA was necessary to prevent increasing terminations of multiem
ployer pension plans. See infra note 15 and accompanying text (discussing rationale of MPPAA). A 
critic of MPPAA has suggested, on the other hand, that the Act “undermined the very foundations on 
which multiemployer collective bargaining (and multiemployer plans) are based” by providing for 
transfers of Liabilities among employers contributing to plans. Cummings, Pension Plan Act Weakens 
Employers’ ‘Community interest’, Nat. L.J., Sept. 7, 1981, at 19.

8. Pub. L. No. 93-406, 88 Stat. 832 (1974), amended by Multiemployer Pension Plan Amendments 
Act of 1980, Pub. L. No. 96-364, 94 Stat. 1208 (1980) (codified in relevant part at 29 U.S.C. §§ 1001- 
1381 (1976 & Supp. IV. 1980)) [both statutes collectively hereinafter ERISA).

9. See Nachman Corp. v. Pension Benefit Guar. Corp., 446 U.S. 359, 361 (1980) (discussing history 
of ERISA).

10. ERISA § 2(a), 29 U.S.C. § 1001(a) (1976).
11. Id. Other problems Congress found were inadequate vesting provisions in plans, inadequate 

funding of plans, and lack of employee information about the operation of plans. Id.
12. See ERISA §§ 4001-4082, 29 U.S.C. §§ 1301-1381 (1976) (title IV of ERISA).
Plans can terminate with insufficient assets to pay vested benefits because funding of a pension plan’s 

future liabilities is amortized over a period of years. H R. Rep. No. 533, 93d Cong., 2d Sess., reprinted 
in 1974 U.S. Code Cong. & Ad. News 4639, 4652.

13. See ERISA §4002, 29 U.S.C. § 1302 (1976) (establishing Pension Benefit Guaranty Corpora
tion). See also id. § 4006, 29 U.S.C. § 1306 (empowering PBGC to assess insurance premiums); id. 
§ 4021, 29 U.S.C. § 1321 (defining which plans must participate in the insurance program); id. § 4022, 
29 U.S.C. § 1322 (defining benefits guaranteed by PBGC). The Board of Directors of PBGC consists of 
the Secretary of the Treasury, the Secretary of Commerce, and, as chairman, the Secretary of Labor. Id. 
§ 4002(d), 29 U.S.C. § 1302(c).

14. Id § 4001(a)(3), 29 U.S.C. § 1301(a)(3) (Supp. IV. 1980). In addition, the Secretary of Labor is 
empowered to further define multiemployer pension plans by regulation. Id. § 4001(a)(3)(C), 29 U.S.C. 
§ 1301(a)(3)(C).

Each multiemployer plan is governed by a joint labor-management board of trustees. See infra note 
63 and accompanying text (describing composition of board of trustees). Employers contribute to the 
plan at rates negotiated with the union. The plan trustees determine the levels of benefits that will be 
provided to eligible employees. See Note, ERISA’s Title IV and the Multiemployer Pension Plan, 1979 
Duke L.J. 644, 646-47 (describing establishment of contributions and benefits in multiemployer plans). 
The trustees are responsible for managing the assets of the plan, as well as for collection of employer 
contributions and disbursement of benefits. See D. McGill, Fundamentals of Private Pensions 
69-74 (1979) (discussing functions of pension plans).

MPPAA amended title IV of ERISA substantially. It established special 
requirements for multiemployer plans, which are pension plans maintained 
pursuant to collective bargaining agreements and to which more than one em
ployer contributes.14 Concerned about the financial stability of multiemployer 
plans, particularly plans in declining industries, and about PBGC’s ability to
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guarantee benefits in the face of a potentially large increase in plan termina
tions, Congress devised new rules intended to strengthen multiemployer plans 
and prevent plan terminations.15

15. See House Report, supra note 1, at 52-70, reprinted in 1980 U.S. Code Cong. & Ad. News 
2918, 2920-38 (discussing background and purposes of amendments).

The pension insurance scheme did not originally guarantee benefits provided by multiemployer pen
sion plans. Congress granted PBGC discretion to guarantee such benefits, but PBGC did so in only a 
few instances, fearing that availability of guarantees would cause a large number of plans to terminate, 
thus shifting massive obligations to PBGC. See 126 Cong. Rec. S10098 (daily ed. July 29, 1980) (floor 
statement of Sen. Williams) (discussing history of termination insurance); House Report, supra note 1, 
at 56 n.[b], reprinted in 1980 U.S. Code Cong. & Ad. News at 2925 n.[b] (naming the four multiem
ployer plans for which PBGC had guaranteed benefits as of Sept. 29, 1977). Mandatory guarantee of 
multiemployer plan benefits was originally scheduled to take effect in January 1980, but Congress 
delayed the effective date several times until MPPAA passed. Id. at 55-57, reprinted in 1980 U.S. Code 
Cong. & Ad. News at 2923-25.

16. See House Report, supra note 1, at 60, reprinted in 1980 U.S. Code Cong. & Ad. News at 
2928. See infra notes 35-40 and accompanying text (discussing incentive for employers to withdraw 
from multiemployer pension plans).

17. See House Report, supra note 1, at 67, reprinted in U.S. Code Cong. & Ad. News at 2935.
Title IV of ERISA had originally mandated PBGC to develop a contingent employer liability insur

ance (CELI) program, under which employers could insure against the liability they would face if they 
withdrew from a plan and the plan terminated with insufficient assets to pay vested benefits. PBGC 
ultimately concluded that such a program would provide strong incentives for pension plans to termi
nate and would not be feasible. See D. McGill, supra note 14, at 502-03 (describing study of CELI).

18. ERISA § 4202, 29 U.S.C. § 1382 (Supp. IV 1980). As a practical matter, the multiemployer plans 
also determine when a withdrawal has in fact taken place. See infra note 31 (inferring from statutory 
scheme that plans determine when withdrawal has taken place).

19. See infra notes 20-29 and accompanying text (describing process for resolution of withdrawal 
liability disputes).

20. ERISA §4201, 29 U.S.C. § 1381 (Supp. IV 1980).
21. Id. §4202, 29 U.S.C. § 1382.
22. Id. § 4221(a)(1), 29 U.S.C. § 1401(a)(1).
23. Id. § 4221(b)(1), 29 U.S.C. § 1401(b)(1). Several courts have required arbitration even though 

neither party sought it. See infra note 71 (describing current withdrawal liability litigation). No provi
sion of the statute authorizes the employer to sue to contest the plan’s claim.

Among the factors contributing to the financial troubles of multiemployer 
plans, Congress found, was the ease with which contributing employers could 
withdraw from the plans.16 Responding to this problem, Congress instituted a 
requirement under MPPAA that withdrawing employers pay a proportional 
share of the plan’s unfunded benefit obligations.17 Under the Act, multiem
ployer plans must determine and collect the amount owed by withdrawing em
ployers (the withdrawal liability).18 The Act also establishes a process of 
compulsory arbitration and limited judicial review to resolve disputes between 
plans and employers over withdrawal liabilities.19 This note examines the con
stitutionality of that process.

Under MPPAA an employer withdrawal occurs when an employer halts or 
substantially reduces his contributions to a multiemployer pension plan.20 
When such a withdrawal occurs, it is the duty of the plan to determine the 
amount of the employer’s withdrawal liability, notify the employer of the 
amount, and collect it.21 If the employer disputes the plan’s determinations, 
either the employer or the plan may initiate an arbitration proceeding.22 If 
neither party does so, the withdrawal liability is due and owing, and the plan 
may sue for collection.23 If either party elects arbitration, the Act commands 
the arbitrator to presume that the plan’s determinations are correct, unless the 
employer shows by a preponderance of the evidence that a challenged determi
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nation was “unreasonable or clearly erroneous.”24

24. ERISA § 4221(a)(3)(A), 29 U.S.C. § 1401(a)(3)(A) (Supp. IV 1980).
25. Id. §§ 4221(d), 515, 502(g)(2), 29 U.S.C. §§ 1401(d), 1145, 1132(g)(2).
26. Id. § 4221(b)(2), 29 U.S.C. § 1401(b)(2).
27. Id. § 4221(c), 29 U.S.C. § 1401(c).
28. 9 U.S.C. § 9 (1976). MPPAA refers to the Arbitration Act as “title 9, U.S.C.” ERISA 

§ 4221(b)(3), 29 U.S.C. § 1401(b)(3) (Supp. IV 1980).
29. See infra notes 126-38 and accompanying text (discussing title 9 scope of review).
30. The constitutionality of the dispute resolution process under the seventh amendment right to a 

jury trial is beyond the scope of this note.
31. See ERISA § 4202, 29 U.S.C. § 1382 (Supp. IV 1980) (“[w]hen an employer withdraws from a 

multiemployer plan, the plan sponsor, in accordance with this part, shall (1) determine the amount of 
the employer’s withdrawal liability, (2) notify the employer of the amount of the withdrawal liability, 
and (3) collect the amount of the withdrawal liability from the employer”).

The statute implies that the plan will determine when a withdrawal occurs. See id 
§ 4219(b)(2)(A)(i), 29 U.S.C. § 1399(b)(2)(A)(i) (after plan notifies employer of amount of withdrawal 
liability and demands payment, employer may ask plan to review any specific matter concerning deter

After the arbitrator issues a final decision, an employer who fails to make 
payment in accordance with the decision becomes liable for unpaid contribu
tions, interest, attorney’s fees, and a penalty.25 Either party may appeal the 
arbitral award to a federal district court,26 which must presume that the find
ings of fact made by the arbitrator are correct, unless the appellant rebuts the 
findings by “a clear preponderance of the evidence.”27 Court enforcement of 
the arbitral award is governed by the United States Arbitration Act,28 which 
authorizes only a limited review of arbitral awards.29

This note discusses why the dispute resolution process established by MP- 
PAA is unprecedented and evaluates its constitutionality under the fifth 
amendment. First, the note describes pertinent characteristics of withdrawal 
liability determinations. The note then examines each of the three key features 
of the process: the compulsory arbitration; the mandatory arbitral presumption 
that the pension plan’s withdrawal liability determinations are correct; and the 
limited scope of judicial review of arbitral awards. The note demonstrates that 
each feature departs significantly from conventional procedures for resolving 
private claims. Next, the note argues that the three features operate to deny 
the employer due process by depriving him of property while denying him 
access to a de novo trial.30 Alternatively, the note contends that the pension 
plan’s demand for payment can be characterized not as a private action, but as 
a government exercise of administrative authority enforcing a public right. 
The note argues that, under this view, the determination of the withdrawal 
liability by the pension plan amounts to an adjudication by a private, nonneu
tral party in violation of the fifth amendment. Finally, the note proposes 
amendments to MPPAA that would allow it to fulfill constitutionally the pur
poses of the Act.

I. Determination of Withdrawal Liability

The dispute resolution process of MPPAA comes into play when a multiem
ployer pension plan determines that an employer has withdrawn from the plan 
within the meaning of the statute, calculates the amount of the withdrawal 
liability, and demands payment from the employer.31 Although MPPAA pro
vides considerable detail governing the plan’s determinations, plans can in fact 
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exercise much discretion both in deciding whether an employer is subject to 
withdrawal liability and in calculating the amount of the liability. The discre
tion in deciding whether a withdrawal has occurred arises from vagueness in 
the statutory exceptions to the definition of employer withdrawal.32 The discre
tion in calculating the amount of withdrawal liability stems from the inherent 
uncertainty and flexibility of actuarial assumptions necessary to the calcula
tion.33 The plan’s interest in exercising its discretion in a manner that will 
maximize the employer’s withdrawal liability payments renders disputes al
most inevitable.34

mination of employer’s liability); id. § 4215, 29 U.S.C. § 1395 (PBGC may require plan to notify PBGC 
when withdrawal has caused or will cause significant reductions in employer contributions to plan).

32. See infra notes 48-50 and accompanying text (discussing ERISA § 4203(b)-(d), 29 U.S.C. 
§ 1383(b)-(d) (Supp. IV 1980), which contain exceptions to definition of employer withdrawal).

33. See infra note 57 and accompanying text (discussing actuarial assumptions used in liability 
calculation).

34. See infra notes 63-66 and accompanying text (discussing plan’s interest in maximizing with
drawal liability).

35. House Report, supra note 1, at 54, reprinted in 1980 U.S. Code Cong. & Ad. News at 2922.
36. Id. Although PBGC’s guarantee of benefits for employees in multiemployer plans was discre

tionary, all such plans were required to pay termination insurance premiums. Id. at 55, reprinted in 
1980 U.S. Code Cong. & Ad. News at 2923.

37. Cf supra notes 4-5 and accompanying text (discussing enormous liabilities imposed on with
drawing employers).

38. House Report, supra note 1, at 54-55, 61, reprinted in 1980 U.S. Code Cong. & Ad. News at 
2922-23, 2929.

39. Id at 61, reprinted in 1980 U.S. Code Cong. & Ad. News at 2929 (citing example of milk truck 
drivers' plan that the PBGC has covered; annual contributions per employee were approximately $2000 
for a maximum benefit of only $3600, payable on retirement).

40. Id See supra note 15 (describing PBGC’s discretion to guarantee benefits for multiemployer 
plans).

41. House Report, supra note 1, at 73, reprinted in 1980 U.S. Code Cong. & Ad. News at 2941.

A. THE PURPOSE OF THE WITHDRAWAL LIABILITY

Before enactment of MPPAA, an employer withdrawing from a plan ab
solved himself of any responsibility for the plan’s fiscal health unless the plan 
terminated within five years.35 If a plan did terminate within that period and 
lacked sufficient funds to pay all vested benefits, an employer’s liability to 
PBGC, if PBGC elected to pay the unfunded guaranteed benefits to the plan’s 
beneficiaries, was the employer’s share of the guaranteed benefits, up to 30% of 
the employer’s net worth.36 Because employers who remained in a plan would 
be left “holding the bag” of the plan’s unfunded liabilities, liabilities that 
might exceed 30% of the plan participants’ net worth,37 this scheme created an 
incentive for each employer, particularly those in a declining industry, to with
draw from the industry-wide pension plan before the other contributing em
ployers did so.38 Then, as the number of contributing employers declined, the 
remaining employers and their active employees would find it cheaper to ter
minate the plan than to continue funding it.39 This incentive would be espe
cially powerful if the possibility existed that PBGC would then assume the 
plan’s financial obligations.40

Congress therefore determined that it was necessary to require all withdraw
ing employers to pay their share of the plan’s obligations to remove the incen
tives for employers to withdraw and for financially shaky plans to terminate.41 
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Otherwise, plan failures would create unnecessary losses to plan participants 
and the PBGC.42

42. Id.
43. ERISA § 4203(a), 29 U.S.C. § 1383(a) (Supp. IV 1980).
44. See Caflisch & Fay, Employer Withdrawal Liability Under the Multiemployer Pension Plan 

Amendments Act of1980, 9 Pens. Rep. (BNA) 182 (Feb. 8, 1982) (describing corporate actions that may 
result in withdrawal from multiemployer plan).

45. ERISA § 4205(a), 29 U.S.C. § 1383(a) (Supp. IV 1980).
46. Id. § 4209(a)(2), 29 U.S.C. § 1389(a)(2); House Report, supra note 1, at 76, reprinted in 1980 

U.S. Code Cong. & Ad. News at 2944. See infra note 56 and accompanying text (defining unfunded 
vested benefits).

47. See infra notes 48-50 and accompanying text (discussing special exceptions).
48. ERISA § 4203(b), 29 U.S.C. § 1383(b) (Supp. IV 1980). The potential for plan discretion due to 

the phrase "primarily covers" may be eliminated by amending the plan to provide that the building and 
construction industry exception applies to all employers described in the exception. Id. 
§ 4203(b)(l)(B)(ii), 29 U.S.C. § 1383(b)( 1 )(B)(ii). Such employers are exempted from withdrawal lia
bility when they permanently cease all operations covered under the plan, as long as they do not re
sume similar operations within 5 years. Id. § 4203(b)(2), 29 U.S.C. § 1383(b)(2).

49. Id. § 4203(c), 29 U.S.C. § 1383(c). Such employers are exempted from withdrawal liability when 
they permanently cease all operations covered under the plan, as long as they do not resume similar 
operations within 5 years. Id.

B. WHEN EMPLOYERS ARE SUBJECT TO A WITHDRAWAL LIABILITY

An employer “withdraws” from a plan under MPPAA when he permanently 
ceases to have an obligation to contribute to the plan or when he permanently 
ceases all operations covered under the plan.43 Events that may result in an 
employer’s withdrawal from a pension plan include bankruptcies, sales of as
sets, changes in the location of business operations, and changes in pension 
arrangements bargained with employees.44 An employer “partially with
draws” if he reduces his contributions to a plan significantly; a 70% decline in 
contributions, or a cessation of some but not all obligations to contribute, trig
gers a partial withdrawal liability.45 Under what is known as the “de minimis 
rule,” the Act exempts the employer from paying a withdrawal liability if the 
amount he would owe is less than 0.75% of the plan’s unfunded vested obliga
tions or $50,000.46 Employers in the construction, entertainment, and trucking 
industries are subject to special, less stringent rules governing withdrawals.47

The plan’s discretion in determining whether a withdrawal has occurred 
arises when a special industry exception might apply. Each of the special in
dustry exceptions to the Act’s definition of “complete withdrawal” contains 
language subject to interpretation by the plan. How the plan chooses to inter
pret the language may determine whether an employer has a withdrawal liabil
ity. For example, employers contributing for work performed in the building 
and construction industry may not be subject to a withdrawal liability if “sub
stantially all” the employees on whose behalf the employer makes contribu
tions work in that industry and the plan “primarily covers” employees in that 
industry.48 A similar exception applies to employers that contribute to a plan 
for work performed in the entertainment industry “primarily” on a temporary 
or project-by-project basis, if the plan “primarily” covers employees in the en
tertainment industry.49 Finally, employers “primarily” engaged in the truck
ing, household moving, or warehousing industries may not be subject to a 
withdrawal liability if “substantially all” the contributions to the plan are 
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made by such employers.50

50. Id. § 4203(d), 29 U.S.C. § 1383(d). These employers are liable when they permanently cease 
contribution to the plan or permanently cease operations covered under the plan only if PBGC deter
mines that the plan thereby suffers “substantial damage” to its contribution base or the employer fails 
to post a bond to cover 50% of its potential withdrawal liability pending the PBGC determination. Id.

51. See House Report, supra note 1, at 75-76, reprinted in 1980 U.S. Code Cong. & Ad. News at 
2943-44 (explaining rationale for construction and entertainment industry exceptions).

52. For instance, in a House discussion of the trucking industry exception. Representative Frank 
Thompson stated that “substantially all” means that at least 85% of the contributions to the plan must 
be made by employers in the trucking industry. 126 Cong. Rec. H7900 (daily ed. Aug. 26, 1980) (floor 
statement of Rep. Thompson).

53. MPPAA empowers PBGC to adopt such rules and regulations as are necessary to carry out the 
purposes of title IV of ERISA. ERISA § 4002(b)(3), 29 U.S.C. § 1302(b)(3) (Supp. IV 1980).

54. Id. §4211, 29 U.S.C. § 1391.
55. Id. § 4211(a), 29 U.S.C. § 1391(a).
56. Id. § 4213(c), 29 U.S.C. § 1393(c).
57. See Berin, Unfunded Liabilities and Private Pension Costs in the United States, Benefits Int’l, 

April 1979, at 14, 19 (describing actuarial assumptions used in calculating pension fund liabilities).
58. ERISA § 4213(a)(1), 29 U.S.C. § 1393(a)(1) (Supp. IV 1980). Plans may also use actuarial as

sumptions set forth in PBGC regulations. Id. § 4213(a)(2), 29 U.S.C. § 1393(a)(2). PBGC has not, 
however, proposed any such regulations.

59. See B. Berin, Unfunded Pension Liabilities and Pension Cost (August 24, 1979) (presentation to 
New York Society of Security Analysts) (discussing nature of actuarial assumptions).

60. See Caflisch & Fay, supra note 44, at 188 (seemingly minor changes in single assumption such as 

Congress indicated that the purpose of these exceptions is to prevent imposi
tion of the withdrawal liability in circumstances in which employer withdraw
als would not typically harm a multiemployer pension plan.51 Yet, the terms 
“primarily” and “substantially all” provide ample room for interpretation,52 at 
least until PBGC issues regulations with quantitative definitions of those 
terms.53

C. CALCULATION OF THE AMOUNT OF THE LIABILITY

The Act describes a variety of methods by which a plan may calculate the 
amount a withdrawing employer owes the plan. A plan may use any of four 
methods detailed in the Act, or it may choose another method, subject to 
PBGC approval.54 All methods involve allocating the plan’s unfunded vested 
benefits (UVB) among contributing employers.55 The UVB is the value of 
nonforfeitable benefits under the plan: that is, benefits that employees have 
earned and that cannot be taken away from them, minus the value of the 
plan’s assets.56 Calculation of the UVB requires application of various actua
rial assumptions, such as employees’ life expectancies and future rates of re
turn on the plan’s assets.57

The Act requires that plans, in calculating the UVB, use actuarial assump
tions and methods that “in the aggregate, are reasonable” and that “in combi
nation, offer the actuary’s best estimate of anticipated experience under the 
plan . . . .”58 But setting actuarial assumptions is as much an art as a science, 
involving the application of past experience to the future.59 Forecasts of future 
wage and interest rates are particularly uncertain in the current period of eco
nomic stress. Because such assumptions are necessarily imprecise, assump
tions that are “reasonable in the aggregate” cover a range. Yet, even small 
differences in certain assumptions can affect dramatically the actuary’s calcula
tions.60 For instance, in one case a decrease of three and a quarter percentage 
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points in the interest rate assumptions used by a pension plan to calculate the 
UVB attributable to a withdrawing employer resulted in an increase of twenty- 
six percent in the employer’s withdrawal liability.61 This imprecision leaves 
the plan a significant degree of leeway in its calculation of withdrawal 
liabilities.62

interest rate can produce substantial changes in withdrawal liability); Seifman & Semo, The Multiem
ployer Pension Plan Amendments Act of 1980: Explanation, Analysis, Recommendations, and Suggested 
Amendments to Multiemployer Plans, Pens. Rep. (BNA), No. 362, 2, 8 (Special Supp. Oct. 5, 1981) 
(utilization of actuarial assumptions can have dramatic impact on withdrawal liability).

61. See Penn Textile Corp, and Textile Workers Pension Fund, 3 Empl. Ben. Cas. (BNA) 1609, 
1617 (1982) (employer’s withdrawal liability calculated to be $188,000 with six percent interest rate 
assumption and $148,500 with nine and a quarter percent assumption).

62. The leeway applies also to determinations of whether the de minimis rule, supra notes 46 and 
accompanying text, exempts a withdrawing employer from withdrawal liability because such determi
nations also depend by definition on the amount of the plan’s unfunded vested benefits.

63. See Labor Management Relations Act § 302(c)(5)(B), 29 U.S.C. § 186(c)(5)(B) (1976) (authoriz
ing employer-financed trust funds for employees’ benefits provided that employers and employees 
equally represented in administration of trust funds).

64. Cummings, supra note 7, at 20.
65. ERISA § 404(a)(1), 29 U.S.C. § 1104(a)(1) (1976).

D. THE PENSION PLAN’S INTEREST IN WITHDRAWAL
LIABILITY DETERMINATIONS

An additional important characteristic of withdrawal liability determina
tions is that they are made not by an impartial third party, but by the pension 
plan itself. The Labor Management Relations Act requires equal representa
tion on a pension plan’s board of trustees of employees and contributing em
ployers.63 The plan’s trustees consequently have a direct interest in collecting 
the maximum possible withdrawal liability.

This interest arises in three ways. First, the trustees have a natural interest 
in increasing the plan’s assets, so that the plan can remain solvent and possibly 
increase benefits. Moreover, MPPAA makes no provision for periodic adjust
ments of an employer’s withdrawal liability. The trustees thus have a compel
ling incentive to set the liability as high as possible to help protect against 
subsequent shortfalls if their actuarial assumptions prove to have been too 
conservative. Second, trustees who continue as contributing employers have 
an interest in avoiding additional burdens on themselves. If an employer with
draws and does not pay his full share of the unfunded vested benefits, then the 
remaining employers will ultimately bear the cost themselves.64 Third, the em
ployer trustees are members of the same industry as the withdrawing employer 
and therefore may well be his direct competitors. To the extent that imposition 
of a large withdrawal liability damages the withdrawing employer or puts him 
out of business, the employers remaining in a multiemployer plan will benefit 
from reduced competition.

Calculating the withdrawal liability in a manner that maximizes the amount 
owed by a withdrawing employer would, moreover, be consistent with the 
fiduciary duties imposed on the plan trustees by ERISA. ERISA requires a 
plan trustee to “discharge his duties with respect to a plan solely in the interest 
of the participants and beneficiaries ... for the exclusive purpose of providing 
benefits to participants and their beneficiaries . . . ,”65 The Supreme Court 



1982] MPPAA Dispute Resolution 169

has made it clear that ERISA requires even a trustee appointed by an em
ployer to overcome his loyalty to the employer and represent solely the plan’s 
beneficiaries.66 Thus, when the trustees representing plan beneficiaries and 
those representing nonwithdrawing employers make withdrawal liability de
terminations, their interests are the same: each may benefit from collection of 
as large a withdrawal liability as possible, and neither owes a duty to the with
drawing employer.

66. NLRB V. Amax Coal Co., 453 U.S. 322, 334 (1981).
67. ERISA § 4221(a)(1), 29 U.S.C. § 1401(a)(1) (Supp. IV 1980).
68. Id. § 4219(b)(2)(A), 29 U.S.C. 1399(b)(2)(A). The employer must request such a review within 

90 days of the plan’s notification. Id.
Id. § 4219(b)(2)(B), 29 U.S.C. § 1399(b)(2)(B).

70. Id. § 4221(a)(1)(A), 29 U.S.C. § 1401(a)(1)(A). Arbitration must be requested within 60 days of 
the date the plan notified the employer of the basis for its findings, id., or within 120 days after the 
employer asked the plan to review its initial determination, whichever is earlier. Id. § 4221(a)(1)(B), 29 
U.S.C. § 1401(a)(1)(B). The plan and the employer may also jointly initiate arbitration within 180 days 
after the plan made its first demand for payment of the withdrawal liability. Id.

The American Arbitration Association and the International Foundation of Employee Benefit Plans 
have jointly issued rules for withdrawal liability arbitrations. See Pens. Rep. (BNA), No. 358, at R-3 
(Sept. 7, 1981) (text of Multiemployer Pension Plan Arbitration Rules).

71. ERISA § 4221(b)(1), 29 U.S.C. § 1401(b)(1) (Supp. IV 1980). The amount is payable in install
ments over a period of up to 20 years. Id. § 4219(c)(1)(B), 29 U.S.C. § 1399(c)(1)(B). The amount of 
each annual installment is based on the employer’s prior history of contributions to the plan and will 
equal or exceed the highest annual amount the employer was obligated to pay the plan during the ten 
years preceding the withdrawal. Id. § 4219(c)(1)(C), 29 U.S.C. § 1399(c)(1)(C). The employer’s obliga
tion to pay installments may not exceed 20 years, even if more than 20 years would be required to 
amortize the entire amount of the withdrawal liability. Id. § 4219(c)(1)(B), 29 U.S.C. 1399(c)(1)(A).

Courts disagree whether employers should have to make withdrawal liability payments pending reso-

Withdrawal liability determinations are made in such a way, therefore, that 
disputes between pension plans and employers from whom they demand with
drawal liability payments are virtually inevitable. The trustees of the pension 
plan have an interest in maximizing withdrawal liability payments. They may 
serve that interest by manipulating both the flexibility of the statutory provi
sions governing a plan’s determination of employer liability and the flexibility 
of the actuarial assumptions used in calculating the amount of the liability. 
The departing employer’s interest is, of course, to minimize or eliminate with
drawal liability payments. Consideration of these opposing interests is crucial 
in evaluating the fairness and propriety of MPPAA’s procedures for resolving 
withdrawal liability disputes.

II. Procedures for Dispute Resolution Under MPPAA

A. COMPULSORY ARBITRATION

MPPAA requires that an employer and a multiemployer pension plan re
solve any dispute concerning withdrawal liability through arbitration.67 
Under MPPAA an employer that receives notice from a plan that it owes a 
withdrawal liability may ask the plan to review any matter concerning the lia
bility.68 The plan must conduct such a review and notify the employer of the 
bases for the findings that the employer questioned.69 At that point, either 
party may initiate arbitration.70 If neither party seeks arbitration, the with
drawal liability is due and owing, and the plan may sue for collection in a state 
or federal court.71
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The legislative history of the arbitration requirement is sparse. No mention 
of arbitration appeared in the version of MPPAA first passed by the House.72 
The requirement was included in the later Senate version.73 The joint expla
nation of the two Senate committees that reported the bill stated simply that 
disputes arising from an employer’s challenge to a plan’s determination of 
withdrawal liability were subject to compulsory arbitration.74 The Senate’s ar
bitration provision was enacted without change.75

lution of arbitration or litigation challenging the constitutionality of MPPAA. Several federal district 
courts have granted an employer’s motion to enjoin a pension plan from collecting withdrawal liability 
payments before arbitration. See Shelter Framing Corp. v. Carpenters Pension Trust for S. Cal., 543 F. 
Supp. 1234 (C.D. Cal. 1982) (reporting preliminary injunction against collection before arbitration); 
Woodward Sand Co. v. Operating Eng’rs Pension Trust, No. 81-290-N(I) (S.D. Cal. Nov. 21, 1981), 
summarized in Pens. Rep. (BNA), No. 372, at A-6 (Dec. 14, 1981) (same).

The United States District Court for the District of Oregon reached an opposite result, refusing to 
issue a preliminary injunction preventing a pension plan from collecting the withdrawal liability prior 
to arbitration. R.A. Gray & Co. v. Oregon-Washington Carpenters-Employer Pension Trust Fund, No. 
81-912-RE (D. Or. Dec. 1, 1981), summarized in Pens. Rep (BNA) No. 371, A-24 (Dec. 7, 1981). The 
court found that the amount the employer would have to pay the plan and the expense of arbitration 
would not cause irreparable injury and noted that the plan had stated in oral argument that it would 
refund the payment if it was later found to have been wrongfully collected. Id. Two other federal 
district courts have reached similar results. See Washington Star Co. v. International Typographical 
Union Negotiated Pension Plan, No. 82-1568 (D.D.C. June 24, 1982) (denying preliminary injunction 
against collection of withdrawal liability; court will order plan to refund payments with interest if Act 
ultimately found unconstitutional), summarized in 9 Pens. Rep. (BNA) 940 (July 5, 1982); Merit Cloth
ing Co. v. Pension Benefit Guar. Corp., No. 82-OOO5-P (W.D. Ky. March 18, 1982) (denying prelimi
nary injunction against collection of withdrawal liability), summarized in 9 Pens. Rep. (BNA) 489 
(April 5, 1982).

The United States District Court for the Eastern District of Pennsylvania took a third approach to an 
employer’s request for an injunction to prohibit a pension plan from prosecuting a withdrawal liability 
claim. The court initially dismissed the suit without prejudice because the employer had failed to 
exhaust the statutory remedy of arbitration. Republic Indus., Inc. v. Central Pa. Teamsters Pension 
Fund, 534 F. Supp. 1340, 1350 (E.D. Pa. 1982). Subsequently, however, the court granted the employer 
a stay of the order to dismiss the suit pending appeal. Republic Indus., Inc. v. Central Pa. Teamsters 
Pension Fund, 537 F. Supp. 1036, 1038 (E.D. Pa. 1982). The court ordered maintenance of the status 
quo between the employer and the plan, and barred the plan from prosecuting a claim for collection of 
the withdrawal liability during the pendency of the appeal. Id. at 1037-38.

The same court, however, subsequently ordered another employer that had withdrawn from a pen
sion plan to make withdrawal liability payments pending completion of an arbitration proceeding. 
Commission Drivers Local 187 Pension Fund v. Hertz Corp., 3 Empl. Ben. Cas. (BNA) 1801 (E.D. Pa. 
1982). The court explicitly interpreted MPPAA to authorize interim litigation by a pension plan to 
compel a withdrawing employer to make interim payments, notwithstanding the pendency of a chal
lenge to the plan’s assessment of the withdrawal liability. Id.

PBGC has interpreted MPPAA to require the employer to pay interest, but not liquidated damages, 
if it fails to make withdrawal liability payments during the period before the arbitration is requested or 
during the period between the request for arbitration and the arbitrator’s final decision. Brief of De
fendant PBGC in Opposition to Plaintiff’s Motions for Temporary Restraining Order at 7, R.A. Gray & 
Co. v. Oregon-Washington Carpenters-Employers Pension Trust Fund, No. 81-912-RE (D. Or. Dec. 1, 
1981) [hereinafter Brief of Defendant PBGC].

72. See H R. 3904, 96th Cong., 2d Sess., 126 Cong. Rec. H4137-60 (daily ed. May 22, 1980) (text of 
bill as proposed by Committee on Ways and Means as an amendment in the nature of a substitute, 
passed by House, May 22, 1980).

73. See S. 1076, 96th Cong., 2d Sess. § 104, 126 Cong. Rec. S10070, S10079 (daily ed. July 29, 1980) 
(text of arbitration requirement passed by Senate, July 29, 1980).

74. See 126 Cong. Rec. S10111, S10120 (daily ed July 29, 1980) (joint explanation ofS.1076 by 
Senate Finance Committee and Senate Committee on Labor and Human Resources).

75. Compare ERISA § 4221(a)(1), 29 U.S.C. § 1401(a)(1) (Supp. IV 1980) with S. 1076, 96th Cong., 
2d Sess. § 104, 126 Cong. Rec. S10070, S10079 (daily ed. July 29, 1980) (text of arbitration require
ment passed by Senate, July 29, 1980).

Although arbitration of claims between private parties usually takes place as 
a result of voluntary agreements to resolve disputes without resort to the judi
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cial system,76 some state and federal statutes do compel arbitration of certain 
kinds of disputes. The MPPAA process, however, differs both in purpose and 
in operation from typical arbitration. Comparison of MPPAA arbitration with 
such other statutes demonstrates the ways in which MPPAA breaks new 
ground.

76. See United Steelworkers of Am. v. Warrior & Gulf Navigation Co., 363 U.S. 574, 582 (1960) 
(arbitration is matter of contract and party cannot be required to submit to arbitration any dispute he 
has not agreed to submit).

77. 45 U.S.C. §§ 151-188 (1976).
78. 45 U.S.C. § 153(First)(i) (1976).
79. See 45 U.S.C. § 153(First)(q) (1976) (grounds for reversal by courts of National Railroad Adjust

ment Board are 1) failure of the Board to comply with the requirements of the RLA; 2) action by the 
Board beyond the scope of its jurisdiction; and 3) fraud or corruption).

80. Brotherhood of R.R. Trainmen v. Chicago River & Ind. R.R., 353 U.S. 30, 36 (1957).
81. Union Pac. Ry. Co. v. Sheehan, 439 U.S. 89, 94 (1978) (per curiam).
82. See Complaint for Plaintiff, American Trucking Ass’ns, Inc. v. Pension Benefit Guar. Corp., No. 

J82-0061 (S.D. Miss, filed Feb. 4, 1982), summarized in 9 Pens. Rep. (BNA) 228 (Feb. 15, 1982) (many 
members of American Trucking Association have received demands for payment of withdrawal liabili
ties that approach or exceed their net worth). See also supra note 5 (case in which withdrawal liability 
exceeded employer’s net assets).

It should be noted, however, that disputes under RLA can in some instances involve substantial sums 
of money. See Brotherhood of R.R. Trainmen v. Denver & R.G.W.R.R., 370 F.2d 833, 834 (10th Cir. 
1966) (National Railroad Adjustment Board awarded employees $472,000), ceri. denied, 386 U.S. 1018 
(1966).

83. For instance, Pennsylvania authorizes local trial courts to adopt rules requiring arbitration of 
civil matters in which the amount in controversy is less than $10,000. See 42 Pa. Cons. Stat. Ann. 
§ 7361 (Purdon Supp. 1982) (authorizing compulsory arbitration). In some counties, the amount in 

For example, compulsory arbitration appears in another federal law, the 
Railway Labor Act (RLA).77 RLA mandates arbitration by the National Rail
road Adjustment Board of disputes between railroad employees and employers 
under agreements governing rates of pay, rules, or working conditions.78 Judi
cial review of the Board’s decisions is limited.79

Because RLA deals with labor disputes in private industry, its provision for 
compulsory binding arbitration is a close analog to the arbitration provisions 
of MPPAA. There are, however, notable differences. First, the public interest 
Congress intended to protect by providing for compulsory binding arbitration 
under RLA was rail transportation uninterrupted by labor strife.80 MPPAA’s 
objective of assuring the retirement security of participants in multiemployer 
plans is important, but does not approach in magnitude the public concern 
with maintaining the flow of commerce that Congress had in mind when en
acting RLA. In addition, arbitration under RLA applies to employee griev
ances concerning rates of pay, rules, and working conditions, which Congress 
considered to be “minor” conflicts.81 By contrast, disputes about withdrawal 
Liability under MPPAA may involve millions of dollars, sums that may exceed 
the net worth of withdrawing employers.82 Arbitration under MPPAA, there
fore, applies to claims of a different size and nature than those governed by 
RLA and was mandated for a different purpose than was arbitration under 
RLA.

In a second example of compulsory arbitration, some states have turned to 
compulsory arbitration statutes to promote out-of-court settlements in small 
claims and medical malpractice cases.83 Submission of claims to arbitration, 
however, invariably is a prerequisite to, rather than a substitute for, a de novo 
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trial.84 MPPAA differs from state compulsory arbitration statutes in that it 
does not allow the parties a de novo trial on appeal.85

controversy may be up to $20,000. Id. § 736 l(b)(2)(i). Compulsory arbitration may not apply, how
ever, to matters involving title to real property. Id. § 7361(b)(1).

California compels arbitration of many civil matters when the trial court judge determines that the 
amount in controversy does not exceed $15,000. Cal. Civ. Proc. Code. § 1141.11 (West 1982). Supe
rior courts with 10 or more judges must submit such cases to arbitration, while superior courts with less 
than lOjudges may compel arbitration of cases involving less than $15,000 at their option. Id. Munici
pal courts may, with limited exceptions, compel arbitration of any civil action. Id. See also Redish, 
Legislative Response to the Medical Malpractice Crisis: Constitutional Implications, 55 Tex. L. Rev. 759, 
767 (1977) (many states have adopted statutes requiring submission of all malpractice claims to screen
ing panel before suit filed, to encourage settlement).

84. Cal. Civ. Proc. Code. § 1141.20 (West 1982) (any party may elect to have a de novo trial both 
as to law and facts following arbitration); 42 Pa. Cons. Stat. Ann. § 7361(d) (Purdon Supp. 1982) (any 
party has right to appeal for trial de novo); cf. Redish, supra note 83, at 768 (screening schemes for 
medical malpractice claims involves proceedings held prior to actual trial; no state has adopted statute 
requiring binding arbitration).

85. See infra notes 113-38 and accompanying text (discussing judicial review under MPPAA).
86. See City of Biddeford v. Biddeford Teachers Ass’n, 304 A.2d 387, 397 (Me. 1973) (upholding 

state statute requiring binding arbitration of disputes between public employers and employees involv
ing working conditions, hours, and contract grievances); City of Wash. v. Police Dep’t, 436 Pa. 168, 
171-72, 259 A.2d 437, 439-40 (1969) (denying appeal of arbitral award under statute authorizing bind
ing arbitration of labor disputes between local governments and police and fire department employees).

87. See City of Detroit v. Detroit Police Officers Ass’n, 408 Mich. 410, 480. 294 N.W.2d 68, 95 (1980) 
(judicial review of compulsory arbitration of police and fire department disputes restricted to whether 
arbitration panel exceeded its jurisdiction, whether award supported by substantial evidence, and 
whether award procured by fraud or other unlawful means), appeal dismissed, 450 U.S. 903 (1981).

88. See id. at 436 & n.4, 294 N.W.2d at 72-73 & n.4 (compulsory arbitration statutes successful in 
averting strikes). See generally McAvoy, Binding Arbitration of Contract Terms: A New Approach to the 
Resolution of Disputes in the Public Sector, 72 Colum. L. Rev. 1192 (1972) (describing various forms of 
binding arbitration in public sector, costs and benefits).

Some state and local statutes also require arbitration of disputes between 
public employers and employees. Such statutes may provide for binding arbi
tration,86 or for limited judicial review of the arbitrator’s decision, instead of a 
de novo trial.87 Typically, their purpose is to avoid strikes that disrupt critical 
public services.88 The arbitration requirement of MPPAA differs from them in 
two respects. First, the pension plans and employers are neither local govern
ments nor public employees, but private parties bound by a private contractual 
relationship. Second, the public interest in avoiding strikes by public servants 
differs in nature from the public interest in assuring the viability of multiem
ployer pension plans. The former seeks to avoid the imminent disruption of 
essentia! public services; the latter concerns only the allocation of the burden 
of ensuring the economic well-being of employees covered by multiemployer 
pension plans. Thus, although these statutes, like MPPAA, replace the judicial 
forum with arbitration, the public purposes they serve are significantly more 
compelling.

The differences between MPPAA and RLA and state arbitration statutes 
indicate that the compulsory arbitration provisions of MPPAA are unique. 
Unlike state statutes compelling arbitration of certain private claims, MPPAA 
provides for no de novo trial of a pension plan’s claim that an employer owes it 
withdrawal liability payments. On the contrary, MPPAA requires a binding, 
nonjudicial procedure for the resolution of a private dispute that differs in na
ture and magnitude from the types of disputes for which federal and state leg
islatures have heretofore seen fit to compel binding arbitration.
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B. THE EFFECT OF MPPAA PRESUMPTIONS

MPPAA sets forth three requirements governing arbitration of disputes over 
the withdrawal liability. First, the arbitration must be conducted in accord
ance with fair and equitable procedures promulgated by PBGC.89 Second, the 
arbitrator must presume that the plan’s determinations concerning the with
drawal liability are correct unless the employer shows by a preponderance of 
the evidence that a challenged determination was “unreasonable or clearly er
roneous.”90 Third, the plan’s calculation of its unfunded vested benefits is pre
sumed correct unless the employer shows by a preponderance of the evidence 
that the actuarial assumptions used in the calculation were, “in the aggregate, 
unreasonable (taking into account the experience of the plan and reasonable 
expectations).”91

89. ERISA § 4221(a)(2), 29 U.S.C. § 1401(a)(2) (Supp. IV 1980). To date, PBGC has not proposed 
such procedures.

90. Id. § 4221(a)(3)(A), 29 U.S.C. § 1401(a)(3)(A).
91. Id § 4221 (a)(3)(B)(i), 29 U.S.C. § 1401(a)(3)(B)(i). The employer may also challenge the plan’s 

determination by showing by a preponderance of evidence that the plan’s actuary made a significant 
error in applying actuarial assumptions or methods. Id. § 4221 (a)(3)(B)(ii), 29 U.S.C. § 
!401(a)(3)(B)(ii).

92. See G. Lilly, An Introduction to the Law of Evidence 41 (1978) (party must prove ele
ments of claim by preponderance of evidence in typical civil case).

93. See infra notes 99-111 and accompanying text (discussing other settings in which “clearly errone
ous” and “unreasonable” are standards of review).

94. See infra notes 108-10 (discussing reasons why appellate courts defer to trial judges, juries, and 
administrative agencies).

95. House Report, supra note 1, at 86, reprinted in 1980 U.S. Code Cong. & Ad. News at 2954. As 

The MPPAA presumptions have three effects. First, they place the burden 
of proof on the employer. Second, they define the standard of proof as “by a 
preponderance of the evidence,” which is the usual standard in civil cases.92 
Finally, they define what the employer must prove to rebut the presumption: 
that the plan’s determination is unreasonable or clearly erroneous.

These statutory presumptions transform the arbitration from a de novo ad
judication to a limited review of the pension plan’s determinations. In opera
tion, this scheme places the pension plan in the role of a jury, a trial judge, or 
an administrative agency, and the arbitrator in the role of an appellate judge.93 
This unusual allocation of functions is suspect because the plan, an interested 
party, possesses none of the characteristics of juries, judges, or agencies that 
justify deference to their findings.94

The House Education and Labor Committee articulated these reasons for 
creating the MPPAA presumptions:

These rules are necessary in order to ensure the enforcability [t/c] of 
employer liability. In the absence of these presumptions, employers 
could effectively nullify their obligation by refusing to pay and forc
ing the plan sponsor to prove every element involved in making an 
actuarial determination. The committee believes it is extremely im
portant that a withdrawn employer begin making the annual pay
ments even though the period of years for which payments must 
continue will be based on the actual liability allocated to the 
employer.95
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The Committee’s reasoning is flawed in two respects. First, the Committee 
apparently viewed placing the burden of proof on the employer as a way of 
preventing delay in receipt by the plan of withdrawal liability payments. The 
rationale of the Committee does not take into account that in some circum
stances the employer may dispute not the amount of the liability, but whether 
the employer is exempt from liability under one of the statutory exceptions.96 
In those cases in which the employer is indeed found exempt, the rationale 
fails: no payments are delayed because there is no liability.

reported by the House Committee, MPPAA did not include an arbitration requirement; the presump
tions applied to judicial review of the pension plan’s determinations. Id. When the Senate added an 
arbitration requirement, the presumptions were retained. Id.

96. See supra notes 48-52 and accompanying text (explaining exceptions to withdrawal liability).
97. See supra notes 59-62 and accompanying text (discussing flexibility of actuarial assumptions).
98. A recent decision by an arbitrator illustrates the impact of the presumption that a plan's assump

tions are reasonable. In Penn Textile Corp, and Textile Workers Pension Fund, 3 Empl. Ben. Cas. 
(BNA) 1609 (1982), an arbitrator sustained a pension plan’s use of an assumption that the plan would 
eam interest of 6 percent on its assets. Id. The arbitrator found that the employer failed to show by a 
preponderance of the evidence that the 6 percent rate was unreasonable, despite the employer’s argu
ments that insurance carriers use 13 to 15 percent interest rate assumptions, that the rates used by 
PBGC for single employer plans were 9.25 percent at the time, and that the pension fund’s actual return 
on investment was 10 percent for the four years prior to the employer’s withdrawal and currently was 8 
percent. Id. The use of a higher interest rate assumption would have increased the valuation of the 
plan’s assets and therefore decreased the employer’s withdrawal liability.

99. See Fed. R. Civ. P. 52(a) (findings of fact shall not be set aside unless clearly erroneous).
100. See C. Wright, Law of Federal Courts 479 (3d ed. 1976) (citing United States v. United 

States Gypsum Co., 333 U.S. 364, 395 (1948)).
101. Zenith Radio Corp. v. Hazeltine Research, Inc., 395 U.S. 100, 123 (1969).

Second, the actual effect of the presumptions goes far beyond the Commit
tee's intent to prevent the employer from delaying payment through protracted 
litigation. The requirement that the employer prove the unreasonableness of 
the plan’s determinations and actuarial assumptions prevents the arbitrator 
from reaching an independent conclusion, as long as the plan’s determinations 
are reasonable. As discussed above,97 there is a range of actuarial assumptions 
that are “reasonable,” even though different reasonable assumptions may lead 
to dramatically different calculations of the employer’s withdrawal liability. 
Yet, the MPPAA presumptions bind the arbitrator to affirm any reasonable 
determination of the plan, so that the employer will predictably be saddled 
with the “reasonable” determination that favors the plan the most.98

An examination of the meanings ascribed in different contexts to “clearly 
erroneous” and “unreasonable” confirms that these standards of proof limit 
the arbitrator’s review of a plan’s determinations. Furthermore, the usual pur
poses for employing these standards demonstrate their inappropriateness for 
the MPPAA procedures. “Clearly erroneous” is the language used to define 
the standard of federal appellate review of a trial judge’s finding of fact in a 
nonjury trial.99 A finding is clearly erroneous if the reviewing court “is left 
with the definite and firm conviction that a mistake has been committed.”100 
The “clearly erroneous” standard does not permit an appellate court to decide 
the facts de novo or to set aside findings merely because the court itself would 
have reached a different result.101 Applied to MPPAA, the “clearly erroneous” 
standard therefore prevents the arbitrator from making a new determination 
concerning the withdrawal liability unless he is convinced the plan is mistaken.

The “unreasonable” standard resembles three other conventional standards 
of judicial review in which “reasonableness” is the principal criterion. First, it 
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resembles the standard for judicial review of jury verdicts. A judge generally 
may overturn a jury verdict only if, without considering the credibility of the 
witnesses or the weight of the evidence, “there can be but one conclusion as to 
the verdict that reasonable men could have reached.”102 Second, the MPPAA 
standard is similar to the familiar “substantial evidence” test governing judi
cial review of administrative findings of fact.103 The classic definition of “sub
stantial evidence” required to support an administrative agency finding is 
“such relevant evidence as a reasonable mind might accept as adequate to sup
port a conclusion.”104 Even if there is substantial evidence to support a con
clusion contrary to that of the agency, a court may not overturn the agency 
finding if substantial evidence also supports that finding.105 Finally, “reasona
bleness” plays a role in a judicial review of administrative agency application 
of statutory terms. An oft-cited test for such review is that an agency determi
nation should be upheld if it is warranted by the record and has “a reasonable 
basis in law.”106

102. Simblest v. Maynard, 427 F.2d 1, 4 (2d Cir. 1970) (emphasis added). See 9 C. Wright & A. 
Miller, Federal Practice and Procedure § 2524, at 546 (1971) (citing numerous cases phrasing 
test for judgment notwithstanding the verdict in terms of what reasonable men could do).

103. See Administrative Procedure Act § 10(e), 5 U.S.C. §706 (1976) (reviewing court shall set aside 
agency findings found to be unsupported by substantial evidence in record of agency hearing).

104. Universal Camera Corp. v. NLRB, 340 U.S. 474, 477 (1951) (emphasis added) (quoting Consol
idated Edison Co. v. NLRB. 305 U.S. 197 (1938)).

105. Consolo v. Federal Maritime Comm’n, 383 U.S. 607, 618-19 (1966).
106. NLRB v. Hearst Publications, Inc., 322 U.S. 111, 131-32 (1944) (emphasis added); see Gray v. 

Powell, 314 U.S. 402, 411 (1941) (when Congress leaves determination to administrative body, review
ing court must decide only whether there has been fair hearing and application of statute in just and 
reasoned manner).

107. See Mayor of Philadelphia v. Educational Equality League, 415 U.S. 605, 621 n.20 (1974) (dis
trictjudge with firsthand knowledge of evidence more likely to understand its special significance than 
appellate judge having only printed page to examine).

108. See Tennant v. Peoria & P.U. Ry., 321 U.S. 29, 35 (1944) (because function of jury to weigh 
evidence, judge credibility of witnesses, and draw ultimate conclusion as to facts, courts cannot set 
aside jury verdict because judges feel other results more reasonable).

109. See Universal Camera Corp. v. NLRB, 340 U.S. 474, 488 (1951) (findings of agencies equipped 
by experience to deal with specialized field of knowledge carry authority that courts must respect).

110. Gray v. Powell, 314 U.S. 402, 411-12 (1941).
111. See supra notes 63-66 and accompanying text (discussing reasons for nonneutrality of plan’s 

determinations).

Although the meaning of the terms “reasonable” and “clearly erroneous” 
may vary depending on the cases to which they are applied, both have a com
mon underlying purpose: to grant some degree of deference to the entity that 
first decides a matter. Appellate courts defer to a trial judge’s findings of fact 
because of his firsthand familiarity with the testimony and evidence.107 Defer
ence to jury findings is based on traditional respect for the ability of a panel of 
one’s peers to evaluate the credibility of witnesses and to find the truth.108 
Deference to an administrative agency’s findings of fact arises from respect for 
the agency’s superior expertise in the matters at issue.109 Agency expertise and 
respect for congressional delegation of authority to agencies justify judicial 
deference to an agency’s construction of statutory terms in specific cases.110

None of these policies is applicable to an arbitrator’s review of a plan’s de
termination of withdrawal liability. The judgment exercised by the plan is not 
neutral because it is in the plan’s interest to collect the highest possible with
drawal liability.111 Nor does the plan necessarily bring any greater expertise to 
interpretation of the meaning of MPPAA’s standards of “reasonableness” for 
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actuarial assumptions and withdrawal liability determinations than could an 
expert arbitrator. Yet, MPPAA permits the arbitrator to overrule the plan’s 
determination only if they are unreasonable, despite the possibility that the 
arbitrator may consider other determinations more reasonable.112

112. Rules for withdrawal liability determinations promulgated by the American Arbitration Associ
ation, see supra note 70, authorize the arbitrator to grant any remedy or relief within the scope of the 
agreement of the parties and MPPAA that he deems just or equitable. Pens. Rep. (BNA), No. 358, at 
R-6 (Sept. 7, 1981). It seems that the Association contemplates broader discretion by the arbitrator than 
this analysis concludes is available under MPPAA.

113. ERISA § 4221(b)(2), 29 U.S.C. § 1401(b)(2) (Supp. IV 1980).
114. Id. § 4221(d), 29 U.S.C. § 1401(d). Failure by the employer to make payments results in liabil

ity not only for the amounts awarded by the arbitrator, but also for interest and a penalty that may be 
as great as 20% of the unpaid amounts. See id (employer delinquent in contributing to plan if he fails 
to make timely payment in accordance with arbitrator’s decision); id. § 502(g)(2), 29 U.S.C. 
§ 1132(g)(2) (court rendering judgment for plan in action against employer for delinquency shall award 
plan unpaid contributions, interest on unpaid contributions, and amount equal to greater of 1) interest 
on unpaid contributions, or 2) liquidated damages provided for under plan up to 20% (or higher if 
permitted under federal or state law) of unpaid contributions). Under this scheme, the employer risks 
incurring significant penalties if he fails to pay pending appeal of the arbitrator’s decision and loses the 
appeal. The plan, on the other hand, is not obliged to post a bond or otherwise guarantee repayment to 
the employer in the event a court overturns or modifies an award in the employer’s favor.

115. ERISA § 4221(b)(3), 29 U.S.C. § 1401(b)(3) (Supp. IV 1980).
116. 9 U.S.C. §§ 1-14 (1976).
117. See infra notes 126-29 and accompanying text (describing title 9 scope of review).
118. See infra note 120 and accompanying text (describing judicial review provisions of MPPAA).
119. See infra notes 126-29 and accompanying text (describing title 9 scope of review).
120. ERISA § 4221(c), 29 U.S.C. § 1401(c) (Supp. IV 1980).

C. JUDICIAL REVIEW

After the arbitrator issues an award, either the pension plan or the employer 
may bring an action in federal district court to enforce, vacate, or modify the 
award.113 Whether or not a party brings such an action, the employer becomes 
immediately liable for withdrawal liability payments.114 MPPAA’s provisions 
for judicial review of the arbitrator’s findings concerning an employer’s with
drawal liability are ambiguous and confused. The Act provides115 for review 
according to title 9, the United States Arbitration Act,116 which severely limits 
judicial review of arbitration.117 MPPAA also provides for review of the arbi
trator’s findings of fact.118 These two provisions are partly inconsistent, be
cause review under the Arbitration Act does not normally include review of 
the arbitrator’s findings of fact.119 Determining the scope of judicial review 
MPPAA intends therefore presents a problem of statutory construction. The 
legislative history of MPPAA provides no guidance concerning the intended 
scope of review of the arbitration. The most reasonable interpretation of MP
PAA is that judicial review under the Act is narrow, though less narrow than 
under title 9, and does not entail a de novo review of the pension plan’s deter
minations by the court.

One of the MPPAA provisions indicating the scope of judicial review of 
arbitration mandates “a presumption, rebuttable only by a clear preponder
ance of the evidence, that the findings of fact made by the arbitrator were 
correct.”120 That the presumption is rebuttable must mean that a judge is em
powered to overrule the arbitrator if the appellant produces a clear preponder
ance of evidence demonstrating that the facts on which the arbitrator based his 
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award were incorrect. Such a provision for review of findings of fact is unu
sual; courts generally refuse to review questions of fact or law decided by arbi
trators.121 These refusals, however, are usually based on the premise that the 
parties voluntarily agreed to arbitrate disputes through collective bargaining 
agreements or commercial contracts.122 Because MPPAA arbitration is com
pulsory, not voluntary, judicial review of the arbitrator’s findings of fact, al
though unusual, is not unreasonable.

121. See, eg., Mobil Oil Corp. v. Local 8-766, Oil, Chem. & Atomic Workers Int’l Unions, 600 F.2d 
322, 326 (1st Cir. 1979) (courts precluded from considering factual or legal issues that are subject of 
arbitration by voluntary agreement); Sobel v. Hertz, Warner & Co., 469 F.2d 1211, 1214-15 (2d Cir. 
1972) (same; arbitrators need not give reasons for their awards because narrow scope of judicial re
view); Office of Supply, Republic of Korea v. New York Navigation Co., 469 F.2d 377, 379 (2d Cir. 
1972) (arbitral award will not be set aside when arbitrators erred in interpretation of law because objec
tive of arbitration is to resolve disputes promptly and inexpensively without resort to litigation); Saxis 
Steamship Co. v. Multifacs Int’l Traders, Inc., 375 F.2d 577, 582 (2d Cir. 1967) (it is not function of 
courts to review record of arbitration proceeding for errors of law or fact); cf. Storer Broadcasting Co. 
v. American Fed’n of Television and Radio Artists, 600 F.2d 45, 47 (6th Cir. 1979) (court precluded 
from overturning arbitral award for errors in determination of factual issues, but must vacate award if 
record reveals no support whatever for such determinations).

122. See United Steelworkers of Am. v. America Mfg. Co., 363 U.S. 564, 567-68 (1960) (court’s 
function very limited when parties agreed to submit to arbitration); Mobil Oil Corp. v. Local 8-766, Oil, 
Chem. & Atomic Workers Int’l Union, 600 F.2d 322, 326 (1st Cir. 1979) (courts precluded from consid
ering factual or legal issues that are subject of arbitration by voluntary agreement).

123. ERISA § 4221(b)(3), 29 U.S.C. § 1401(b)(3) (Supp. IV 1980).
124. 9 U.S.C. §§ 1-14 (1976).
125. Id. §§ 1, 2. In Wilko v. Swann, 346 U .S. 427, 431-32 (1953), the Court stated that the aim of the 

Arbitration Act was to give the opportunity to secure the solution of controversies through arbitration 
to parties willing to accept less certainty of a legally correct adjustment. Id. at 431-32 (dictum).

126. 9 U.S.C. § 9 (1976).
127. Id. § 11(a). An award may also be modified when the arbitrators have awarded on a matter not 

submitted to them or when the award is imperfect in matter of form not affecting the merits of the 
dispute. Id § 11(b), (c).

128. Id. § 10.
129. Wilko v. Swann, 346 U.S. 427, 436-37 (1953). The Court held that under title 9 arbitrators need 

not provide a record of their proceedings or an explanation of their reasons for an award. Id. at 437. 
The Court gave as examples of unreviewable legal interpretations the conceptions that arbitrators 
might have of the terms “burden of proof, “reasonable care,” and “material fact” as used in the Securi
ties Act of 1933. Id.

The other provision of MPPAA indicating the scope of judicial review re
quires that “arbitration proceedings . . . shall, to the extent consistent with this 
title, be conducted in the same manner, subject to the same limitations . . . 
and enforced in United States courts as an arbitration proceeding carried out 
under title 9, United States Code.”123 Title 9, which codifies the United States 
Arbitration Act,124 governs the validity and enforceability of agreements to 
arbitrate in contracts involving interstate commerce or maritime transac
tions.125 Under title 9, a court must enforce an arbitral award unless it vacates, 
modifies, or corrects the award.126 A court may modify or correct an award if 
there was an evident material miscalculation of figures.127 The grounds for 
vacating an award are narrow; they are limited to fraud, corruption, and preju
dicial misconduct or misuse of power by the arbitrator.128 The Supreme Court 
has said that errors of legal interpretation by arbitrators are not subject to judi
cial review under title 9.129

The effect of the two provisions of MPPAA indicating the scope of judicial 
review is most easily examined by considering what an arbitrator’s decision 
might include. Consider a case in which an employer in the construction in
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dustry disputes both a plan’s determination that it is subject to a withdrawal 
liability and the plan’s calculation of the amount of the liability. The arbi
trator first hears evidence and arguments about whether “substantially all” the 
contributions required under the plan were made by employers “primarily” 
engaged in the trucking industry, thus exempting the employer from with
drawal liability.130 The arbitrator then decides whether the plan’s determina
tion that the employer is subject to the withdrawal liability because the above 
conditions do not exist was unreasonable or clearly erroneous. Such a decision 
involves interpreting the meaning of the statutory terms “substantially all” and 
“primarily,” and deciding whether the plan’s interpretation of those terms was 
unreasonable or clearly erroneous. The data to which the arbitrator applies 
the statutory terms are findings of fact. The decision itself is a conclusion of 
law because it requires assigning meanings to the terms “substantially all,” 
“primarily,” and “unreasonable.”131

130. See supra note 48 and accompanying text (detailing construction industry exception).
131. A conclusion of law may involve an inquiry into the purpose of a statute, W. Gellhorn, C. 

Byse & P. Strauss, Administrative Law 253 (7th ed. 1979), and arises when the principal dispute in 
a case relates to the meaning of a statutory term. Id. at 254-55'(quoting NLRB v. Marcus Trucking 
Co., 286 F.2d 583 (2d Cir. 1961) (Friendly, J.)). A finding of fact is an assertion that a phenomenon has 
happened and is independent of the application of law. Id. at 253 (citing L. Jaffe, Judicial Control 
of Administrative Action 546-48 (1965)). See generally id. at 252-55 (discussing various formula
tions proposed by judges and commentators of the terms “question of fact” and “question of law,” as 
those terms apply to review of administrative proceedings).

132. See supra note 129 (arbitrator’s legal interpretations unreviewable under title 9).
133. The Act also does not specify what happens if a reviewing court determines that the arbitrator's 

findings of fact are incorrect. A reasonable assumption is that the court would then be empowered to 
vacate, modify, or correct the arbitral award as provided in title 9. See supra notes 127-28 and accom
panying text (describing authority of court reviewing arbitration under title 9).

134. See ERISA § 4221(d), 29 U.S.C. § 1401(d) (Supp. IV 1980) (if employer fails to make timely 
payment in accordance with arbitrator’s final decision, he is treated as delinquent).

135. See supra note 114 (describing financial consequences to employer of failure to make timely 
payments).

Similarly, in reviewing the calculation of the withdrawal liability, the arbi
trator hears evidence and arguments about the actuarial assumptions and cal
culations of the plan. Findings of fact include what assumptions and 
calculations the plan used and with what result, whereas conclusions of law are 
whether the assumptions and calculations were reasonable in the aggregate.

The most reasonable reconciliation of MPPAA’s two provisions concerning 
judicial review of the arbitrator’s decision is that the scope of review is re
stricted to the arbitrator’s findings of fact—that is, to the data on which the 
arbitrator based his conclusion that the plan’s determinations were or were not 
unreasonable or clearly erroneous. The arbitrator’s conclusion itself, a finding 
of law, is not reviewable under the title 9 standards specified by MPPAA132 
and the Act includes no other provision specifying otherwise.133 It is unlikely 
that Congress intended that a court review the arbitrator’s legal conclusions. 
The requirement of the Act that the employer make payment in accordance 
with the arbitrator’s “final decision”134 or risk a severe penalty if the arbitra
tor’s award is upheld135 suggests that Congress expected that arbitral decisions 
would be overturned infrequently. This in turn suggests that Congress con
templated only a narrow judicial review of arbitral decisions.

The practical effect of this interpretation of the two MPPAA provisions con
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cerning the scope of judicial review is that the rebuttable presumption that the 
arbitrator’s findings of fact are correct adds very little to the title 9 scope of 
review. The findings of fact are much less likely to be challenged than the 
arbitrator’s legal conclusion that the plan’s actuarial assumptions and with
drawal liability determinations are reasonable or unreasonable. Reviewing 
courts normally defer to the findings of fact of the tribunals that heard the 
evidence.136 Thus, in authorizing review of findings of fact and precluding re
view of legal conclusions, MPPAA turns on its head the usual scope of judicial 
review.

136. See supra notes 99-110 and accompanying text (discussing judicial deference to findings of fact 
by trial judges and administrative agencies).

137. See supra notes 89-112 and accompanying text (discussing effect of presumptions in MPPAA on 
arbitration).

138. The consequences of a court’s reversal of an arbitral award in favor of a plan have yet to be 
addressed judicially. The position of PBGC is that if a court finds that a withdrawal liability was 
unjustly collected after an arbitration or after a trial on the merits, the court can order a refund with 
interest to the employer. Brief of Defendant PBGC, supra note 71, at 10. Note that PBGC incorrectly 
assumes that a de novo trial over the plan’s withdrawal liability will be available on appeal.

139. U.S. Const, amends. V, XIV, § 1.
140. Mathews v. Eldridge, 424 U.S. 319, 333 (1976) (quoting Armstrong v. Manzo, 380 U.S. 545, 552 

(1965)).
141. MPPAA requires an employer to make payments in accordance with the arbitrator’s award, or 

face substantial penalties. See supra note 135 and accompanying text (describing consequences to em
ployer of failure to comply with arbitral award). Arbitral awards are enforced by the United States 
district courts. See supra note 123 and accompanying text. MPPAA’s mandate of employer compli
ance with the arbitrator’s award constitutes public action for purposes of application of constitutional 
due process safeguards.

The United States Supreme Court described the limitations of such public action in Flagg Brothers, 
Inc. v Brooks, 436 U.S. 149(1978). In Flagg Brothers the court refused to apply fourteenth amendment 

Even if one attributes MPPAA’s ambiguity concerning judicial review to 
careless draftsmanship, it is wrong to conclude that the statute requires de 
novo review of the arbitral award. Such a construction would disregard the 
policies of efficiency and finality that underlie arbitration and would conflict 
with the Act’s provision that a court enforce the arbitration under title 9. This 
ultimate denial of an independent determination of the withdrawal liability by 
either an arbitrator or a judge calls into question the fairness and constitu
tional adequacy of MPPAA’s procedures. Because the arbitrator must pre
sume that the pension plan’s determinations are correct, the arbitrator cannot 
make independent determinations.137 The Act’s provisions do not provide the 
reviewing court an opportunity to compensate for the deference given the 
plan’s determinations in the arbitration, but require even greater deference by 
the court to the arbitrator’s legal conclusions.138

III. Constitutionality of the Dispute Resolution Process

The constitutional guarantee of due process139 requires that an individual 
receive an opportunity to be heard “at a meaningful time and in a meaningful 
manner”140 before government action deprives him of property. Under the 
dispute resolution process of MPPAA, deprivation of an employer’s property 
occurs when the employer complies, under threat of penalty and as required by 
law, with an arbitrator’s decision requiring him to make withdrawal liability 
payments.141 Although it is well settled that “due process is flexible and calls 
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for such procedural protections as the particular situation demands,”142 143 144 MP- 
PAA’s dispute resolution procedure is unprecedented in its combination of 
compulsory arbitration, arbitral presumptions, and limited scope of judicial 
review. Analysis of whether this procedure comports with due process there
fore requires application of principles developed in other contexts.

due process protection to creditors’ self help remedies authorized by New York statute. The MPPAA 
dispute resolution scheme differs from the statute upheld in Flagg in three respects. First, the New 
York statute provided only one of several means available to creditors and debtors to resolve their 
private disputes. 436 U.S. at 160. The Court found there was no state action in part because settlement 
of creditor-debtor disputes was not an exclusive public function. Id. at 161-62. By contrast, MPPAA 
mandates arbitration as the sole means of settling withdrawal liability disputes; it is an exclusive public 
function. Second, the New York statute merely authorized a particular creditors’ remedy. Id. at 164- 
65. Because the state did not compel the creditor’s act, the state was not responsible. Id. MPPAA, on 
the other hand, does compel arbitration and subsequent judicial enforcement of the arbitral award. 
Third, the dispute between the warehouseman and debtor in Flagg was “purely private.” Id at 160. 
Withdrawal liability disputes are not purely private; in fact, they would not exist were it not for MP- 
PAA’s imposition of withdrawal liability on employers. These differences place deprivation of employ
ers’ property under MPPAA well within the realm of state action subject to due process protections. 
See generally Comment, Flagg Brothers, Inc. v. Brooks, The Public Function Doctrine in Retreat, 12 J. 
Mar. J. Prac. & Proc. 637 (1979) (discussing impact of Flagg Brothers}.

142. Mathews v. Eldridge, 424 U.S. at 334 (1976) (quoting Morrissey v. Brewer, 408 U.S. 471, 481 
(1972)).

143. 424 U.S. 319 (1976).
144. Id. The Court in Eldridge evaluated the constitutionality of procedures preceding termination 

of social security disability benefits and held that a pretermination evidentiary hearing was not re
quired. Id. at 349.

145. Id. at 335.
146. See supra note 144.
147. Memphis Light, Gas & Water Div. v. Craft, 436 U.S. 1, 17-18 (1978).
148. Town Court Nursing Center, Inc. v. Beal, 586 F.2d 266, 275-77 (3d Cir. 1978) (en banc), rev'don 

other grounds sub mm. O’Bannon v. Town Court Nursing Center, Inc., 447 U.S. 773 (1980).

A. CONSTITUTIONAL REQUIREMENTS FOR FAIR PROCEDURES

The following discussion explores two lines of cases that determine what 
procedures are required to ensure fairness to the employer. The first line, con
sisting of Mathews v. Eldridge'^ and its progeny, concerns procedures by 
which a government agency may deprive an individual of a property right. The 
second line deals specifically with the due process implications of compulsory 
arbitration. The MPPAA procedure does not pass constitutional muster under 
either of these lines of authority.

1. The Balancing Test for Due Process

In Mathews v. Eldridge^ the Supreme Court established a three-part bal
ancing test for judging the adequacy of procedures. The three factors to be 
weighed are the private interest affected by the official action; the government’s 
interest, including the fiscal and administrative burdens of additional proce
dural requirements; and the risk of erroneous deprivation of the private inter
est, including the probable value of additional procedural safeguards.145 
Although Eldridge concerned the termination of social security disability pay
ments,146 its balancing test has been applied to actions as diverse as cutoffs of 
municipal utility services,147 termination of a nursing home’s eligibility to re
ceive Medicare reimbursement,148 and suspension of a race horse trainer’s 
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license.149

149. Barry v. Barchi, 443 U.S. 55, 64-65 (1979) (using test, although not citing Eldridge).
150. Note, Mathews v. Eldridge Reviewed: A Fair Test on Balance, 67 Geo. L.J. 1407, 1412 (1979). 

In Marlboro Corp. v. Association of Indep. Colleges, 556 F.2d 78 (1st Cir. 1977), for instance, the court 
used the Eldridge balancing test to evaluate the fairness of the procedures used by a private accrediting 
agency to deny accreditation to a private school. Id. at 81-82. The government used the agency’s ac
creditation in deciding whether schools were eligible for federal aid. Id. at 80.

151. Cf. infra notes 184-91 and accompanying text (comparing MPPAA process to administrative 
adjudication enforcing a public right).

152. See Town Court Nursing Center, Inc. v. Beal, 586 F.2d 266, 277 (3d Cir. 1978) (interest of 
corporation claiming financial hardship less than interest of plaintiff in Eldridge), rev'd on other grounds 
sub nom. O’Bannon v. Town Court Nursing Center, Inc., 447 U.S. 773 (1980) and Sierra Club v. United 
States Postal Serv., 549 F.2d 1199, 1202 (9th Cir. 1976) (interest of nonprofit environmental group in 
lower postal rates less compelling than interest of welfare recipient in government benefits).

153. See Sierra Club v. United States Postal Serv., 549 F.2d at 1202 (9th Cir. 1976) (public interest 
group’s interest in lower postal expenses less compelling than welfare recipient’s interest tn government 
benefits).

154. See Town Court Nursing Centers, Inc. v. Beal, 586 F.2d at 277 (nursing home’s interest in 
receiving Medicare reimbursement not related to its financial position because home can switch to 
other revenue sources; therefore interest receives little weight in Eldridge balancing test), rev’d on other 
grounds sub nom. O’Bannon v. Town Court Nursing Center, Inc., 447 U.S. 773 (1980).

155. North Ga. Finishing, Inc. v. Di-Chem, Inc., 419 U.S. 601, 608 (1975).

The analogous government action under MPPAA is the compelled compli
ance with the arbitral award. The analogy is imperfect because the state action 
in Eldridge was taken on behalf of the state against a private party, whereas 
enforcement of the arbitral award is an action taken to settle a dispute between 
two private parties. Application of the Eldridge test to MPPAA is justifiable, 
however, because the test is now almost universally employed by courts judg
ing the constitutionality of procedures.150 Moreover, application of the 
Eldridge test is appropriate because resolution of disputes under MPPAA af
fects not only the interests of the private parties, but also the public interest in 
the solvency of multiemployer pension plans.151

The first Eldridge factor is the private interest at stake. Under MPPAA, the 
private interest affected by official action is that of the withdrawing employer, 
because it is the party that may suffer deprivation of property through applica
tion of the MPPAA procedures. The employer’s interest is to preserve its con
tinued financial well-being. For employers that have been assessed 
withdrawal liabilities exceeding their assets, the interest is to avoid bankruptcy.

The employer’s interests merit great weight. Some cases that have applied 
the Eldridge test seem to suggest that business interests are less important than 
individual interests.152 However, these cases found not that corporate interests 
are always less compelling than those of individuals, but simply that the partic
ular business interests at issue—avoiding higher expense153 or diminished rev
enues154 —were less compelling than some of the individual interests to which 
the Eldridge test had been applied. Indeed, in a yte.-Eldridge case overturning 
a state garnishment statute, the Supreme Court refused to distinguish between 
personal property and a corporate bank account in applying the due process 
clause of the fourteenth amendment.155 Therefore, a withdrawing employer’s 
interest should be evaluated as sympathetically as an individual’s interest. 
Considering the potential serious impact of MPPAA withdrawal liability, 
which can threaten a business’ very existence, the employer’s interest is 
substantial.
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Under MPPAA, the second Eldridge factor is the government’s interest in 
preserving the multiemployer plan’s viability, so that the pension insurance 
system avoids massive obligations due to plan terminations. MPPAA attempts 
to protect this interest by prompt and efficient enforcement of the withdrawal 
liability award.156 The government interest is harmed by delays in the collec
tion of withdrawal liability only if other employers in a pension plan are un
willing or unable to pay for benefits vested under the plan before the plan 
actually collects the withdrawal liability. The public interest in MPPAA’s dis
pute resolution procedures is, therefore, highly attentuated. It is affected only 
if a plan becomes insolvent or terminates because of a disputed withdrawal 
before the dispute is resolved and the liability collected. Compared to the di
rect government interest in avoiding administrative costs, which some courts 
have found to outweigh private interests,157 the public interest in the MPPAA 
procedures is slight.

156. See supra note 95 and accompanying text (congressional statement of purposes of arbitral pre
sumptions). It is reasonable to assume that the same interest is protected by the requirement of arbitra
tion and the scope of judicial review.

157. See Note, supra note 150, at 1418-19 (discussing government interest in administrative effi
ciency, which some courts have given greater weight than private interests).

158. Eldridge. 424 U.S. at 349.
159. See supra notes 63-66 and accompanying text (describing sources of plan’s nonneutrality in 

making withdrawal liability determinations).
160. See supra notes 54-62 and accompanying text (describing calculation of withdrawal liability).
161. Other suggested amendments to the MPPAA dispute resolution process are discussed infra in 

text accompanying notes 218-221.

The risk of error from continuing the present procedure, the third factor 
yiwtet Eldridge, provides a compelling reason to require more safeguards than 
MPPAA does, regardless of the relative weights of the relevant private and 
government interests. The Court in Eldridge gave substantial weight to “the 
good-faith judgment of the individuals charged by Congress with the adminis
tration of social welfare programs that the procedures they have provided as
sure fair consideration of the entitlement of claims of individuals.”158 Under 
MPPAA, however, the plan, which makes the initial determination, is not an 
impartial agency. It is a private party with a direct interest in imposing as 
large a liability as it can.159 In addition, the wide range of “reasonable” deter
minations that a plan may make provides it with ample opportunity to maxi
mize the employer’s liability.160 Therefore, the risk of unfair adjudication is 
greater under MPPAA than under Eldridge.

It is difficult under such circumstances to justify deference to the plan’s de
termination of the withdrawal liability. Moreover, additional safeguards 
against unfairness to the employer need not harm the government’s and the 
plan’s interest in prompt and efficient collection of justly owed withdrawal lia
bilities. For instance, requiring the arbitrator to make de novo determinations 
concerning disputed matters after an evidentiary hearing would eliminate 
much of the potential for unfairness to the employer.161 This requirement 
would not necessarily involve additional expense or delay in final adjudication 
of the employer’s obligations because an independent arbitral determination 
may negate the need for judicial review. The risk of unfairness to the employer 
under the current MPPAA procedure therefore outweighs the government’s 
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and plan’s minimal interest in retaining MPPAA’s procedures unchanged. 
Thus, under the balancing test of Mathews v. Eldridge, MPPAA’s dispute reso
lution procedure is unconstitutional.

2. Due Process Requirements for Compulsory Arbitration

Compulsory arbitration statutes are of three principal types: state laws com
pelling nonbinding arbitration of small claims or medical malpractice actions; 
state laws compelling arbitration of labor disputes between public agencies 
and public employees; and, in a class by itself, the federal Railway Labor Act, 
which compels binding arbitration of certain labor disputes in the railroad in
dustry.162 Although none of these has been struck down as a violation of the 
parties’ rights to due process, the courts upholding the statutes have identified 
the constitutionally required elements of compulsory arbitration schemes.

162. See supra notes 77-88 and accompanying text (describing RLA and state statutes compelling 
arbitration).

163. See supra notes 83-88 and accompanying text (describing inter alia Pennsylvania arbitration 
statutes).

164. 381 Pa. 223, 112 A.2d 625, appeal dismissed sub nom. Smith v. Wissler, 350 U.S. 858 (1955) (per 
curiam).

165. Id. at 230, 112 A.2d at 629. The court held also, for the same reason, that the statute did not 
violate the litigants’ right to a trial by jury under the Pennsylvania Constitution. Id.

166. See, e.g., Attorney Gen. v. Johnson, 282 Md. 274, 298-99, 385 A.2d 57, 71 (statute requiring 
submission of medical malpractice claims to nonbinding arbitration before de novo trial does not vio
late due process right of access to courts under fourteenth amendment), appeal dismissed, 439 U.S. 805 
(1978); Prendergast v. Nelson, 199 Neb. 97, 102-06, 256 N.W. 2d 657, 663-64 (1977) (statute requiring 
submission of medical malpractice claims to medical review panel before de novo trial does not violate 
right of access to court under state constitution); State ex rel. Strykowski v. Wilkie, 81 Wis. 2d 491. 512- 
513, 261 N.W.2d 434, 444 (1978) (same).

167. See Eldridge, 424 U.S. 319, 333 (1976) (due process requires that individual have opportunity to 
be heard at meaningful time and in meaningful manner); Grannis v. Ordean, 234 U.S. 385, 394 (1914) 
(fundamental requisite of due process is opportunity to be heard).

168. See supra notes 97-112 and accompanying text (discussing effects of presumptions mandated by 
ERISA § 4221(a)(3)(A)-(B)).

The Pennsylvania law compelling nonbinding arbitration of small claims163 164 
survived a challenge to its constitutionality in Application of Smith.XM The 
Supreme Court of Pennsylvania held that a compulsory arbitration statute 
would violate due process under the fourteenth amendment only if it closed 
the courts to litigants by making the arbitrator’s decision the final determina
tion of the rights of the parties.165 State courts have also upheld statutes requir
ing arbitration of medical malpractice claims because the statutes preserved 
the claimants’ rights to a de novo trial on appeal.166

Under these standards, court enforcement of the arbitral award under MP
PAA without a de novo trial constitutes a deprivation of property in violation 
of the due process guarantee of an opportunity to be heard at a meaningful 
time and in a meaningful manner.167 Because MPPAA requires the arbitrator 
to rule that the pension plan’s assumptions are correct unless clearly erroneous 
or unreasonable,168 MPPAA arbitration is not the equivalent of, and thus an 
inadequate substitute for, a de novo trial on appeal. Indeed, at no time during 
the proceedings does the employer have a meaningful opportunity to contest 
the magnitude of his alleged obligations because the statutory presumptions 
prevent the arbitrator from independently examining the evidence, making 
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different actuarial assumptions, and calculating the liability anew. A hearing 
that affords the employer no meaningful opportunity to present its position, 
because the adjudicator lacks authority to assess the parties’ claims indepen
dently, is little better than no hearing at all.169

169. In a recent decision evaluating the constitutionality of MPPAA’s procedures, the United States 
District Court for the Central District of California glossed over the plaintiff employer’s claim that the 
compulsory arbitration scheme unconstitutionally denied his right of access to the courts. See Shelter 
Framing Corp. v. Carpenters Pension Trust for S. Cal., 543 F. Supp. 1234 (C.D. Cal. 1982). The court 
found constitutional the statute’s preconditioning the right to eventual court review on arbitration, even 
in light of the presumptions the arbitrator and the reviewing court must make. In analyzing the effect of 
the presumptions, the court characterized them as “traditional advantages given to administrative deci
sions and arbitration proceedings which later come before a court for review." Id. at 1245. The court 
failed to recognize, however, either the limitations on the arbitrator’s review of the plan’s determina
tions or the difference between determinations made by a pension plan, which is a party to the litiga
tion, and an administrative agency, which is a public body. The court did not distinguish between the 
limited scope of judicial review of the arbitrator’s decision and the de novo trial that ordinarily is 
required when arbitration between private parties is compulsory. Moreover, the court relied exclu
sively on the irrelevant decision of the Supreme Court in Andrews v. Louisville & N. Ry., 406 U.S. 320 
(1972). Andrews was a Railway Labor Act case in which the court expressly declined to consider the 
constitutionality of RLA’s provision for compulsory arbitration of minor labor disputes with limited 
judicial review. Id. at 324-25. For a comparison of MPPAA and RLA, see infra notes 176-82 and 
accompanying text.

170. See City of Detroit v. Detroit Police Officers Ass’n, 408 Mich. 410, 435-36 & nn.2 & 3, 294 N.W. 
68, 72 nn.2 & 3 (1980) (listing numerous judicial decisions upholding compulsory arbitration statutes 
for public employee disputes), appeal dismissed, 450 U.S. 903 (1981). See generally Annot., 68 A.L.R.3d 
885 (1976) (discussing judicial decisions concerning validity of compulsory arbitration for public em
ployee disputes).

171. City of Buffalo v. State Pub. Employment Relations Bd., 80 Misc. 2d 741, 744, 363 N.Y.S.2d 
896, 899, ajfd sub nom. City of Amsterdam v. Helsby, 37 N.Y.2d 19, 332 N.E.2d 290 (1975).

172. Id.
173. Division 540, Amalgamated Transit Union v. Mercer County Improvement Auth., 76 N.J. 245, 

253, 386 A.2d 1290, 1294 (1978).
174. Id.
175. See id. at 253-54, 386 A.2d at 1294 (substantial evidence test normally applied to review of 

administrative agency decisions particularly appropriate to review of arbitral determinations); City of 
Buffalo v. State Pub. Employment Relations Bd., 80 Misc. 2d at 744, 363 N.Y.S.2d at 899 (standard for 
judicial review of administrative determinations applied to compulsory arbitration).

State courts have also consistently upheld the constitutionality of statutes 
compelling binding arbitration of disputes between public employers and em
ployees.170 Only two cases, however, have directly addressed challenges to 
such statutes on due process grounds. In one decision, a New York state trial 
court upheld a state law mandating binding arbitration of wage disputes be
tween municipalities and their fire and police forces.171 The court held that the 
law guaranteed due process because the arbitrator’s findings were subject to 
judicial review.172 In the other case, the New Jersey Supreme Court similarly 
held that judicial review of an arbitrator’s decision was necessary to sustain a 
statute compelling arbitration of a collective bargaining dispute between a lo
cal transportation authority and transit employees.173 The court noted particu
larly that judicial oversight of arbitration imposed by law should be more 
extensive than the limited judicial review available when the parties have vol
untarily agreed to binding arbitration.174

Both the New York and New Jersey courts found that, to satisfy due process, 
the standard of judicial review of the arbitrator’s decisions should be the same 
as the standard of review applied to administrative agency findings.175 This 
analogy between arbitrator and administrative agency is inappropriate under



1982] MPPAA Dispute Resolution 185

MPPAA, however, because the MPPAA arbitrator, unlike an administrative 
agency, cannot exercise independent expert judgment. The scope of judicial 
review that proved constitutionally sufficient in the New York and New Jersey 
cases is therefore constitutionally inadequate under MPPAA. Indeed, al
though the constraints on the arbitrator under MPPAA suggest that judicial 
review must be broader than it is under the New York and New Jersey 
schemes, MPPAA’s title 9 scope of review is even more limited than that re
quired by those state statutes. Thus, MPPAA does not survive the due process 
test that these state compulsory arbitration statutes pass.

A final compulsory arbitration statute with which to compare MPPAA is the 
Railway Labor Act (RLA), which mandates binding arbitration of specific 
“minor” disputes between railroad employees and employers.176 The scope of 
judicial review of RLA arbitration is as narrow as it is under title 9.177 No 
court has addressed explicitly the constitutionality of the RLA arbitration 
scheme under the fifth amendment, but the Supreme Court has consistently 
held that railroad employees and employers must submit to binding arbitra
tion in disputes arising from collective bargaining agreements178 and that they 
are entitled only to the judicial review prescribed by RLA.179 The Court has 
noted that the purpose of RLA is to promote stability in an important national 
industry by providing for prompt and final settlement of grievances that arise 
daily between employees and carriers.180

176. See supra notes 77-82 and accompanying text (describing arbitration under RLA).
177. Compare supra note 79 and accompanying text (specifying scope of review under RLA) with 

supra notes 126-29 and accompanying text (describing scope of review under title 9).
178. See Andrews v. Louisville & N.R.R., 406 U.S. 320, 322-25 (1972) (citing and concurring with 

cases in which Court held that RLA requires compulsory arbitration of minor disputes; Court declines 
to discuss constitutional questions because not raised by parties); Brotherhood of R.R. Trainmen v. 
Chicago River & Ind. R.R., 353 U.S. 30, 33 (1957) (minor disputes subject to arbitration under RLA are 
controversies over meaning of existing collective bargaining agreement and not controversies over ne
gotiations for new agreement).

The United States Court of Appeals for the Tenth Circuit has held that compulsory binding arbitra
tion under RLA does not violate the parties’ seventh amendment right to a jury trial. Brotherhood of 
R.R. Trainmen v. Denver & R.G.W.R.R., 370 F.2d 833, 836 (10th Cir. 1966).

179. See Union Pac. R.R. v. Sheehan, 439 U.S. 89, 93 (1978) (per curiam) (describing limits of judi
cial review under RLA).

180. Id. at 94.
181. See supra note 178.
182. See infra note 191 and accompanying text (explaining nondiscretionary nature of imposition of 

withdrawal Liability); see also supra note 6 (discussing criticism of MPPAA on substantive due process 
ground that it impairs parties’ right to contract).

183. See supra note 165-66 and accompanying text (discussing state compulsory arbitration statutes’ 

Compulsory arbitration under RLA applies only to employee grievances 
arising under collective bargaining agreements.181 MPPAA, on the other 
hand, requires arbitration of disputes arising from a new duty over which the 
parties have no opportunity to bargain. Employers and pension plans could 
not even have considered the withdrawal liability in their bargaining until 
MPPAA created it in 1980. Furthermore, the statute requires imposition of the 
withdrawal liability regardless of any private agreement between the par
ties.182 In this respect, withdrawal liability disputes are not materially different 
from disputes between private parties not bound by a contract in which one 
party asserts a claim against the other based on a statute. State courts invaria
bly require a de novo trial for such disputes.183 Thus, extending the rationale 
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for compulsory binding arbitration in RLA to MPPAA, even if the public poli
cies underlying each are deemed comparably important, would push beyond 
the known limits of procedural due process.

B. CONSTITUTIONAL REQUIREMENTS FOR UNBIASED ADJUDICATION

A recurring theme in the preceding discussion was the resemblance the MP
PAA process bears in some respects to an administrative adjudication.184 The 
pension plan, like an administrative agency, makes initial determinations that 
are presumptively correct.185 In addition, the MPPAA arbitrator resembles a 
judge reviewing administrative agency findings because he must defer to the 
plan’s determinations.186 The MPPAA process is like an administrative adju
dication also in the nature and scope of the purpose it serves; the Act protects 
the retirement security of some eight million plan participants.187

requirement of trial de novo); cf. supra note 122 and accompanying text (limited review of arbitral 
awards based on parties’ voluntary contractual agreement to arbitrate).

184. See supra notes 103-06 and accompanying text (describing how MPPAA presumption resembles 
tests for judicial review of administrative agency decisions).

185. See supra notes 90-91 and accompanying text (discussing presumed correctness of plan 
determinations).

186. See supra notes 103-05 (discussing similarity of MPPAA standards to “substantial evidence” 
test).

187. See supra text accompanying note 1.
188. See supra notes 63-66 and accompanying text (discussing bases for plan’s interest in imposing 

largest possible withdrawal liability).
189. See PBGC memo, supra note 6, at 62 (stressing public interest in preserving pension plans’ 

solvency).
190. See House Report, supra note 1, at 65, reprinted in 1980 U.S. Code Cong. & Ad. News at 

2933 (basic policy of Act to assure retirement income security; primary objective to provide assistance 
at affordable cost when plans become unavoidably insolvent).

191. See ERISA §4202, 29 U.S.C. § 1382 (Supp. IV 1980) (when employer withdraws from mul
tiemployer plan, pension plan “shall" determine amount and collect it from employer) (emphasis ad
ded). Of course, the plan can exercise discretion in applying the de minimis rule, under which an 
employer would owe no withdrawal liability if the plan determined that his share of the plan’s UVB 
was minimal. See supra note 46 and accompanying text (explaining de minimis rule).

These conclusions suggest that another approach to constitutional analysis 
of the MPPAA scheme is to characterize the pension plan not as a private 
party enforcing a private right, but as a government authority enforcing a stat
ute for the public good. Viewed in this light, the problem with the MPPAA 
process is not its compulsory arbitration, arbitral presumptions, or limited 
scope of judicial review. Rather, it is that the plan, a nonneutral party, makes 
the determinations that the arbitrator and the courts have limited authority to 
review.188

There are three sources of support for the proposition that MPPAA estab
lished not just a private right of action, but new public rights and remedies. 
First, PBGC has adopted this view, emphasizing that the ultimate beneficiaries 
of the withdrawal liability are pension plan participants.189 Second, Congress 
emphasized the importance of assuring retirement income security for millions 
of multiemployer plan participants at the lowest possible cost to the pension 
insurance system.190 Finally, by its terms, the statute does more than create a 
right of action by the pension plan; it requires the plan to exercise that right.191

Under MPPAA, the pension plan functions as an adjudicator of these public 
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rights to the extent that the arbitrator defers to the plan’s determination and 
does not exercise independent judgment. The presumptions the arbitrator 
must use under MPPAA prevent the arbitrator from curing any bias shown by 
the plan, if the plan’s determinations are reasonable and not clearly errone
ous.192 If, indeed, the plan’s bias taints the determination, thereby denying the 
employer an impartial adjudication of its withdrawal liability, the constitution
ality of the procedures under MPPAA is called into question.

192. See supra notes 92-112 and accompanying text (discussing effect of MPPAA presumptions).
193. Ward v. Village of Monroeville, 409 U.S. 57, 61-62 (1972).
194. Id. at 61.
195. 409 U.S. 57 (1972).
196. Id. at 59-60.
197. Id. at 58.
198. Id. at 60.
199. Id.
200. Id. (quoting Tumey v. Ohio, 273 U.S. 510, 534 (1927)).
201. 411 U.S. 564 (1973).
202. Id. at 578-79.
203. Id. at 579.
204. Berryhill v. Gibson, 331 F. Supp. 122, 126 (M.D. Ala. 1971), vacated and remanded on other 

grounds, 411 U.S. 564 (1973).
A useful contrast to Ward and Gibson is a district court's evaluation of the self-interest of Profes

sional Standards Review Organizations (PSROs) in Association of Am. Physicians & Surgeons v. 
Weinberger, 395 F. Supp. 125 (N D. Ill. 1975). PSROs are nonprofit professional associations of physi
cians that review the necessity and quality of services for which Medicare provides reimbursement. Id. 
at 129. Federal law empowers PSROs to recommend to the government that it deny Medicare reim
bursement for services the PSRO finds unnecessary or inappropriate. Id. at 130. In Weinberger the 
court gave short shrift to the argument that the PSRO statute unconstitutionally delegates quasi-judicial 
authority to organizations whose economic self-interest creates an inherent bias against the medical 

Due process guarantees the defendant in any proceeding a neutral, detached 
adjudicator.193 Subsequent availability of a trial de novo does not mitigate 
this requirement.194 195 The Supreme Court in three cases has discussed circum
stances that may constitute impermissible bias by an adjudicator. These deci
sions provide benchmarks against which to evaluate the MPPAA scheme.

First, in Ward v. Village of Monroeville^ the Supreme Court held that a 
village mayor could not constitutionally sit as a judge in cases involving viola
tions of certain village ordinances and traffic laws.196 The Court found that the 
fines, forfeitures, costs, and fees imposed by him constituted a major source of 
the village’s revenues.197 This scheme could bias the mayor’s decisions because 
the guilty verdicts he rendered enhanced the town’s financial position.198 Al
though the mayor did not share directly in the fees he levied, the Court found 
that a “possible temptation” to act in a biased fashion still existed.199 The 
Court concluded that the mayor occupied “two practically and seriously incon
sistent positions, one partisan and the other judicial . . . .”200 201

Relying on Ward, the Supreme Court held in Gibson v. Berryhill™ that the 
Alabama Board of Optometry, a body composed of private practitioners, was 
so biased by personal pecuniary interest that it could not constitutionally re
voke for unprofessional conduct the licenses of optometrists employed by a 
corporation.202 The Court affirmed the conclusions of the district court,203 
which had found that the members of the Board of Optometry would gain 
business from suspending the activities of the optometrists practicing as corpo
rate employees.204
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In a third case, Marshall v. Jerrico, Inc. ,205 the Court reached an opposite 
result. It upheld a provision of the Fair Labor Standards Act206 that empow
ered a federal agency to assess civil penalties for statutory violations,207 even 
though the Act provided that the agency would receive the penalties to reim
burse its enforcement costs.208 The Court for two reasons found no impermis
sible bias in the agency’s imposition of the penalties. First, the Court found 
that the agency functioned more like a prosecutor than a judge because parties 
contesting the penalties could obtain a trial de novo by an administrative law 
judge.209 Second, the Court noted that no agency official would profit person
ally from enforcement of the penalties.210 Moreover, the possibility that the 
agency would benefit from unjustly assessed penalties was remote because the 
penalties it collected comprised less than one percent of its budget.211

practitioners whose services they review. Id. at 139-40. The court found no economic self-interest 
because the salaries of physicians conducting reviews were unrelated to their decisions and because all 
physicians in a PSRO area were eligible to conduct reviews. Id. at 140. The Weinberger court did not 
refer to Ward, but did distinguish an earlier case, Tumey v. Ohio, 273 U.S. 510 (1927). Weinberger, 395 
F. Supp. at 140. The statute the Supreme Court struck down in Tumey provided that the mayor of a 
town try certain crimes and receive personal remuneration only if he found the defendant guilty. 
Tumey, 273 U.S. at 514-15. As the Court noted in Gibson, however, an adjudicator’s stake in proceed
ings like those in Ward need not be as direct as it was in Tumey. Gibson, 411 U.S. at 579 (1973).

205. 446 U.S. 238 (1980).
206. 29 U.S.C. §§ 201-219 (1976 & Supp. IV 1980).
207. Id. § 216 (Supp. IV 1980).
208. Id. § 216(e); Jerrico, 446 U.S. at 250-52.
209. 446 U.S. at 243-45.
210. Id. at 250.
211. Id.
212. See supra notes 63-64 and accompanying text (discussing interest of employer trustees in maxi

mizing withdrawal liability).
213. The Court said, “Nor, in any event, may the State's trial court procedure be deemed constitu

tionally acceptable simply because the State eventually offers a defendant an impartial adjudication. 
Petitioner is entitled to a neutral and detached judge in the first instance.” Ward, 409 U.S. at 61-62.

214. Jerrico, 446 U.S. at 243-44.

The potential for impermissible bias by plan trustees when they determine 
withdrawal liabilities under MPPAA is as blatant as in Ward and Gibson. The 
trustees, like the mayor in Ward, are stewards of a fund and have an incentive 
to enhance the fund’s financial position, even though they receive no personal 
benefit from doing so. The employer trustees, in fact, have an even greater 
interest in extracting the largest possible withdrawal liability. Like the Board 
of Optometry in Gibson, whose members stood to gain business by revoking 
the licenses of their competitors, the employer trustees could gain business by 
impairing the financial standing of their withdrawing competitors.212 Finally, 
the potential gain to the pension plan under MPPAA exceeds the insignificant 
potential gain to the agency in Jerrico and includes a possibility for personal 
gain that did not exist in Jerrico.

The Supreme Court held in Ward that availability of a de novo trial could 
not cure the bias inherent in the mayor’s initial proceedings.213 In Jerrico, 
however, the Court stated that de novo review of all legal and factual issues 
considered in an initial proceeding transformed the role of a potentially biased 
adjudicator to that of a prosecutor.214 Because it so characterized the agency’s 
role, the Court permitted the agency’s potential bias to be cured by a de novo 
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trial.215

215. Id.
216. See supra notes 132-38 and accompanying text (discussing unlikely availability of de novo trial 

under MPPAA).
217. The United States District Court for the Central District of California took an opposite view in 

Shelter Framing Corp. v. Carpenters Pension Trust for S. Cal., 543 F. Supp. 1234 (C D. Cal. 1982). 
The court held that a pension plan’s trustees are an impartial tribunal that can constitutionally deter
mine an employer's withdrawal liability. The court discussed three reasons for this conclusion. First, it 
said that the trustees are commanded by ERISA to fulfill a fiduciary duty to serve the interests of the 
plan in a fair manner. Id. at 1244. Second, the court noted that the trustees do not carry out a judicial 
or quasi-judicial function in computing withdrawal liabilities because the arbitrator makes the final 
decision. Id Third, the court reasoned that the trustees have several practical incentives to act fairly. 
Id. One incentive is that unfair treatment of any single employer would likely be set aside by an 
arbitrator as arbitrary and capricious if other withdrawing employers had been treated differently. A 
second deterrent to unfairness is that an employer trustee would recognize that any precedent created 
could apply to his company in the future if it withdrew from the plan. A third deterrent the court 
recognized is that setting excessively high withdrawal liabilities would deter other employers from par
ticipating in the plan in the future. The court expressly found, therefore, that any possible bias of the 
trustees did not have the constitutional infirmities found in Ward and Gibson. Id.

The court’s reasoning is flawed in three major respects. First, the argument that the trustees must act 
fairly or violate their fiduciary duty ignores the fact that they are a party in interest and, as trustees 
representing the interests of the plan’s beneficiaries, should maximize withdrawal liabilities. In addi
tion, the court ignored the effects of the presumptions the arbitrator must make concerning the trustees’ 
determinations, when it argued that the plan’s determination of the withdrawal liability is not even a 
quasi-judicial function. See supra notes 90-112 and accompanying text (discussing effect of presump
tions). Moreover, although the pragmatic considerations suggested by the court at times could discour
age the trustees’ maximization of the withdrawal liability, they are irrelevant if the employer is entitled 
to an absolutely unbiased determination, as the Supreme Court required in Ward. See supra note 213 
and accompanying text (discussing requirements for constitutional determination).

Under MPPAA, however, an employer has no right to a de novo trial.216 It 
seems clear, therefore, that neither Ward, Gibson, or Jerrico permits the dele
gation to the pension plan of the authority to assess the withdrawal liability.217 
Granting the withdrawing employer the right to a trial de novo would cure the 
plan’s bias, but MPPAA would assure due process more directly by vesting the 
power to determine withdrawal liability in a neutral, qualified party.

Conclusion

The dispute resolution process prescribed by MPPAA is unprecedented be
cause it compels arbitration of a private dispute and requires the arbitrator to 
defer to the findings of one party, while denying either party the right to a trial 
de novo. Because withdrawal liability determinations are imprecise, there may 
be any number of reasonable answers to the questions whether an employer is 
liable, and if so, for what amount. Yet, the statute insulates the determinations 
of the pension plan from full scrutiny if they are reasonable and not clearly 
erroneous, even if the arbitrator or reviewing court considers other determina
tions more reasonable. This insulation results from the presumptions the arbi
trator must make concerning the correctness of the plan’s determinations and 
from the limited scope of judicial review provided by the statute.

Because the pension plan is a party in interest, the deference to its findings 
required by MPPAA denies due process under the fifth amendment to an em
ployer from whom the plan demands withdrawal liability payments. Two con
stitutional doctrines each require this conclusion. First, the procedures deny 
the employer due process under Mathews v. Eldridge because the potential for 
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unfairness to the employer outweighs the public interest in retaining MPPAA’s 
procedures unchanged. Furthermore, the cases that have discussed due process 
requirements for compulsory arbitration suggest that MPPAA provides the 
parties insufficient procedural protection. Second, if a pension plan’s demand 
for payment is characterized as enforcement of a public right, the statute de
nies the employer adjudication by a neutral party as the fifth amendment 
requires.

The constitutional flaws of MPPAA suggest several possible solutions. Pro
vision for a de novo court trial to determine the employer’s withdrawal liabil
ity in place of the presumption-burdened arbitration would resolve any doubts 
about the constitutionality of the MPPAA procedures. Provision for de novo 
review by a court after an arbitration proceeding would cure the unfairness to 
the employer resulting from the pension plan’s bias and the deference to the 
plan’s determinations that the Act requires the arbitrator to make.

Neither of these statutory changes, however, would serve well the congres
sional objective of providing efficient and speedy resolution of withdrawal lia
bility disputes. Compelling binding arbitration avoids the delay and expense 
of a court trial and reduces burdens on trial courts. In addition, withdrawal 
liability determinations are particularly well suited to arbitration for two rea
sons. First, because they are highly technical, an expert arbitrator is likely to 
be better equipped than a trial judge to understand and resolve the issues equi
tably. Second, determinations of the amount of the withdrawal liability are 
highly flexible; it is not possible to arrive at a single correct decision. A more 
reasonable and fair manner in which to resolve disputes, therefore, is for a 
neutral arbitrator to calculate the range of reasonable determinations, evaluate 
the claims of the parties, and then apply informed professional judgment 
either to choose the most reasonable determination or to strike a compromise 
between those determinations that are equally reasonable. Congress, in in
tending to avoid conciliation and compromise in arbitration of withdrawal lia
bility disputes, simply failed to recognize that economic uncertainty precludes 
any single “correct” calculation of the withdrawal liability.

Congress should, therefore, make three changes in the dispute resolution 
process. First, it should make arbitration mandatory in the case of a dispute, 
even though neither party seeks it. A pension plan should not have the option 
of suing for collection if the employer does not request arbitration; rather, it 
should be required to sue to compel arbitration, if the employer resists going to 
arbitration.

Second, Congress should repeal the presumptions the Act requires an arbi
trator to make. The Act should not fetter the arbitrator’s ability to use the 
actuarial assumptions he deems to be most reasonable to fashion a solution. It 
should, however, require that the arbitrator provide the reasons for his deci
sion. This is necessary to provide a basis for judicial review of the decision 
when parties are unable to reach a mutually acceptable compromise during 
arbitration. Further, a record of the arbitrator’s rationale would help ensure 
that any future withdrawal liability disputes arising between a plan and with
drawing employers would be resolved in a manner consistent with previous
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disputes.218

218. PBGC has reported that it is considering whether to permit preselection of an arbitrator and of 
arbitration procedures before withdrawal liability disputes arise. Government Officials Discuss Enforce
ment, Litigation, Regulations, 9 Pens. Rep. (BNA) 222 (Feb. 15, 1982). The argument against such 
preselection is that the statutory presumptions already “load the system” against a withdrawing em
ployer and that a preselected arbitrator is more likely to favor the plan because he could deal with the 
plan again in the future. Id. The repeal of presumptions that this note proposes weakens that argument 
because it “unloads" the system. Moreover, preselection of an arbitrator for all withdrawal liability 
disputes with a particular plan would help ensure uniformity in treatment of withdrawing employers 
because the arbitrator would have a continuing familiarity with the plan’s financial status. He would 
therefore be able to apply the same actuarial assumptions used in any previous withdrawal liability 
disputes or adjust assumptions in accordance with his observations over time.

219. See supra notes 103-05 and accompanying text (detailing substantial evidence test).
220. Currently, the parties may agree to abide by rules jointly devised by the American Arbitration 

Association and the International Foundation of Benefit Plans. Supra note 70. These rules are not an 
adequate substitute for mandatory procedures promulgated through a process of formal rulemaking.

Finally, Congress should define more precisely the scope of judicial review 
of the arbitrator’s decision. Judicial review should provide safeguards against 
uses of assumptions and calculations that cannot be justified by the facts, while 
encouraging finality in the arbitrator’s decision. The title 9 criteria for vaca
tion or modification of an award are necessary but insufficient: a party should 
also be able to challenge an award on the ground that it is unsupported by 
substantial evidence. This standard would require a court to uphold an award 
supported by evidence adequate to support a conclusion, but would also en
able it to overturn an award unsupported by such evidence.219 This protection, 
like that available to parties challenging administrative fact-finding, is neces
sary to assure that the result is justifiable, but it also would prevent a reviewing 
court from replacing the arbitrator’s determinations with its own if those deter
minations are supported by the record.

These amendments would overcome the constitutional flaws of the current 
dispute resolution procedures. Repealing the presumptions would remove the 
deference to the plan’s determinations that causes the procedure to fail both 
the Eldridge balancing test and the Ward and Gibson prohibition of biased 
adjudication. The proposed scope of judicial review strikes a middle ground 
between the absolute requirement of a de novo trial in state statutes compel
ling arbitration of certain private claims and the virtual denial of judicial re
view of compulsory arbitration in the Railway Labor Act, some state public 
employment statutes, and the United States Arbitration Act. The need to 
avoid delays in payment of withdrawal liability because of protracted litigation 
justifies requiring arbitration of the disputes and limiting the scope of judicial 
review. Yet, the public interest in prompt resolution of such disputes is not so 
great as to require immediate and final resolution by arbitration alone, as is the 
case when essential public services are involved.

In addition to statutory reforms, rulemaking by PBGC in several areas is 
needed to help ensure fairness in resolution of withdrawal liability disputes. 
First, PBGC should exercise its authority to promulgate procedural rules for 
arbitration, to ensure that each party has an opportunity for a fair hearing and 
that different employers withdrawing from a plan receive uniform treatment in 
arbitration.220 PBGC should also promulgate regulations interpreting the 
terms the statute uses to define the special industry exceptions to the with
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drawal liability. This would help ensure uniformity in arbitrators’ applications 
of the exceptions.

These amendments would provide procedures that would consume little 
more time than those now required by MPPAA. Requiring fair procedures in 
arbitration and encouraging settlement by the parties, providing judicial re
view of sufficient scope to enable reversal of unjustifiable arbitral awards, and 
establishing sufficient limits on review to avoid redeterminations of justifiable 
awards all satisfy the need for prompt and final adjudication of the employer’s 
liability while ensuring that difficult and controversial calculations are made as 
fairly and reasonably as possible.221 The suggested amendments are needed to 
eliminate the current confusion surrounding withdrawal liability determina
tions, which frustrates prompt collection by pension plans of justly owed pay
ments, and to prevent the imposition of unjust liabilities on withdrawing 
employers. These amendments embody a recognition that new and complex 
statutory objectives may require novel procedures, but that fairness need not 
give way to efficiency.

221. This proposal contemplates that interest and penalties on unpaid withdrawal liabilities will be
gin to accrue when the arbitrator renders a decision, as is currently the case. See supra note 114 
(describing interest and penalties under MPPAA). This provides an additional incentive for an em
ployer not to pursue frivolous appeals for the purpose of delaying payment.

Donna Brown Grossman



Access to Taped Evidence: Bringing 
the Picture into Focus

Consider the following hypothetical. The trial of Sam “The Scar” Smith has 
drawn the attention of the national media. Sam is facing criminal charges in 
federal court for bribing supermarket operators to purchase meat he marked 
with counterfeit federal grading stamps. The principal evidence against Sam is 
a videotape of sessions during which he passed bribes to the local supermarket 
executive while the executive’s secretary sat nearby.

After the prosecutor introduces the tapes in evidence at Sam’s trial by re
playing them in open court and the court releases transcripts of the tapes, local 
and national television stations petition the trial judge for permission to copy 
the videotapes for later air play. The supermarket executive that has been 
charged with receiving the bribes, but is not yet on trial, objects that a release 
of the tapes will jeopardize his right to a fair trial. The unindicted secretary, 
an innocent third party, argues that releasing the tape will wrongfully harm his 
reputation.

What result?
Although all courts acknowledge that there exists a common law right of 

access to judicial records such as the videotape requested in the hypothetical,1 
the United States Courts of Appeals have offered widely differing responses to 
the question of when and under what circumstances a trial judge should deny 
public access to tapes already presented as evidence in open court at criminal 
trials.2 For example, in In Re Application of National Broadcasting Co. (NBC- 
Myers),3 a case arising out of the FBI’s Abscam operation,4 the United States 
Court of Appeals for the Second Circuit upheld a lower court decision to re
lease tapes even though they posed a possible threat to the right to a fair trial 
of a yet untried defendant.5 The court insisted that curative devices such as voir 
dire were sufficient to protect this right6 and opined that it would take the 
“most compelling circumstances” to restrict the right of access to evidence that 
has been seen and heard in open court.7

1. See infra notes 18-25 (discussing common law right of access).
2. This note addresses specifically the right of access to tapes presented in evidence in criminal trials. 

The right of access to taped evidence in civil cases is beyond the scope of the note.
3. 635 F.2d 945 (2d Cir. 1980).
4. NBC-Myers grew out of the conviction of Congressman Michael Myers on charges connected with 

Abscam, an FBI undercover sting operation during which FBI agents obtained evidence against de
fendants by the use of hidden video recording equipment. Id. at 947. Myers appealed from the order 
of the United States District Court for the Eastern District of New York granting the application of the 
major television networks to copy the videotapes offered in evidence. Id.

“Abscam” was a series of investigations conducted by the FBI from 1978-79 in which federal agents 
posed as representatives of nonexistent wealthy Middle East business executives willing to pay bribes 
for political favors. N.Y. Times, Aug. 11, 1980, at A22, col. 1. FBI agents used a Long Island based 
company called Abdul Enterprises as a cover. Id. Those indicted included six members of the House of 
Representatives and one Senator. Id.

5. 635 F.2d at 953.
6. Id.
7. Id. at 952. Audiotapes, videotapes, and photographs are probably the most common examples of 

such evidence. The future may bring still more examples. Throughout this article the word “tapes” is 
used to represent evidence that can be copied without great inconvenience to the court.

193
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In contrast, in Belo Broadcasting v. Clark*  the United States Court of Ap
peals for the Fifth Circuit upheld the trial court’s refusal to release tapes and 
declined to measure requests for access to evidence already revealed in open 
court against the “most compelling circumstances” standard.8 9 The court recog
nized the common law right of access to judicial records,10 11 12 but deferred to the 
trial judge’s conclusion that denial of access to the audiotapes was necessary to 
protect the rights of a yet untried defendant." Thus, Belo decided that 
preventing potential harm to a defendant’s fair trial rights took precedence 
over the common law right of access.

8. 654 F.2d 423 (5th Cir. 1981).
9. Id. at 434. Belo grew out of a district court judge’s denial of an application to permit copying of 

FBI tapes, made during an undercover investigation of officials suspected of bribery in connection with 
the awarding of state insurance contracts. Id. at 425. The principal items of proof at trial were audio
tapes of discussions between defendants and the FBI operatives. Id.

10. Id. at 429.
11. Id. at 425.
12. 648 F.2d 814 (3d Cir. 1981).
13. NBC-Criden grew out of the Abscam trial of two members of the Philadelphia City Council 

George X. Schwartz and Harry P. Jannotti. Id. at 815. In NBC-Criden the Third Circuit overturned 
the decision of the district court that denied release of videotapes showing the defendants dealing with 
the FBI agents who posed as Arab sheiks. Id.

14. Id. at 829.
15. Id.
16. See Belo, 654 F.2d at 427 (court released transcripts of tapes to press and public); NBC-Criden, 

648 F.2d at 816 (same).
Although this article uses the term “press access” to tapes, it does not consider whether the press 

should have any greater right of access to taped material than the general public. Cf. Richmond News
papers v. Virginia, 448 U.S. 555, 586 n.2 (1980) (Brennan, J., with Marshall. J., concurring) (media’s 
right of access at least equal to public’s because press is “agent” of citizens, funnelling information to 
public).

17. See, e.g.. Belo, 654 F.2d at 427 (court released transcripts of tapes to press and public); NBC- 
Criden, 648 F.2d at 816 (same); In re Application of KSTP-TV, 504 F. Supp. 360, 362 (D. Minn. 1980) 
(same). The only case discussed in this article that differs from this pattern is In re National Broadcast
ing Co., Inc. (NBC-Jenrette}, 653 F.2d 609 (D C. Cir. 1981), in which, curiously enough, the trial court 
released transcripts of audio tapes but not of video tapes. Id. at 611.

In In Re Application of National Broadcasting Co. (NBC-Criderijf another 
Abscam case,13 the United States Court of Appeals for the Third Circuit or
dered release of the tapes in question, but directed on remand that the trial 
court determine whether certain portions of the tapes should be deleted be
cause they were damaging to third parties.14 The Third Circuit thought exci
sion might be necessary to avoid infliction of “unnecessary and intensified 
pain” on third parties who were mentioned or who participated in the taped 
recordings.15 Thus, NBC-Criden suggests that a desire to avoid harm to the 
reputations of third parties can defeat the common law right of access. Signifi
cantly, however, neither Belo nor NBC-Criden denied the press access to tran
scripts containing material relayed by the tapes.16 In fact, most courts that 
deny release of tapes provide tape transcripts.17 It is not clear why courts find 
release of information in the form of transcripts acceptable, yet find release of 
the same information in the form of tapes unacceptable. The courts’ failure to 
clarify the distinction suggests that they have allowed unexamined technologi
cal distinctions to play a role in their analysis.

This note will propose guidelines for trial judges that are faced with a deci
sion whether to release tapes that have been presented in open court at a crimi
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nal trial. First, the note details the background of the common law right of 
access and examines the only Supreme Court case that has dealt specifically 
with the issue of access to tapes. Relying on the Supreme Court’s view of 
public policy in this area and on practical considerations, the note then argues 
that courts should accord great weight to the established common law right of 
access to judicial records when the records consist of tapes already presented as 
evidence in open court. Having established this strong presumption of access 
to evidence already presented in court, the note next considers how the pre
sumption of access should operate in the context of two competing interests: 
the right to a fair trial and the rights of innocent persons commented about or 
presented in tapes. The note concludes that courts deciding whether to with
hold access to tapes because of competing interests should analyze the nature 
of the information and the effect its public dissemination will have on the com
peting interest at stake.

I. Background: Basis for Modern Discussion of the Common Law 
Right of Access

The free flow of information to the public concerning what transpires in the 
courtroom has been a cornerstone of the American judicial system since its 
inception.18 The common law right of access to judicial records is one right 
that flows from this tradition of openness.19

18. See Richmond Newspapers, Inc. v. Virginia, 448 U.S. 555, 564-75 (1980) (discussing Anglo- 
American tradition of open criminal trials). For example, the Richmond Court pointed out that attend
ance at trials in England before the Norman conquest was compulsory for freemen. Id. at 565. Al
though mandatory attendance was later eliminated, trials remained open. Id. The Richmond Court 
indicated that the open character of trials was carried over into the colonies. Id.

Richmond also explained that one traditional reason for the openness of trials was that it guaranteed 
fairness. Id. at 569. In addition, “it discouraged the misconduct of participants based on secret bias or 
partiality.” Id. Jeremy Bentham believed that publicity was a more effective check on a judicial system 
than other procedural checks such as appeals. Id. (citing 1 J. Bentham, Rationale of Judicial 
Evidence 524 (1827)).

Further, Richmond declared that people have long realized that a judicial system derives its legiti
macy from the people and that they need to see the system in operation in order to offer it their support. 
Id. at 570-71. The Court’s conclusion makes clear the weight of the tradition of openness in our own 
judicial system:

From this unbroken, uncontradicted history, supported by reasons as valid today as in centu
ries past, we are bound to conclude that a presumption of openness inheres in the very nature 
of a criminal trial under our system of justice. This conclusion is hardly novel; without a 
direct holding on the issue, the Court had voiced its recognition of it in a variety of contexts 
over the years.

Id. at 573.
19. ‘The right largely stems from the belief that citizens have a right to view the operations of gov

ernment and learn how it functions.” Note, All Courts Shall be Open, 52 Temp. L.Q. 311, 339 (1979).
20. Id. at 337.
21. Nixon v. Warner Communications, Inc., 435 U.S. 589, 597 (1978) (citing Browne v. Cumming, 10 

Judicial records included under the common law right of access cover a 
broad spectrum of materials: transcripts, evidence, pleadings, and material 
submitted by litigants to the courts in pursuit of their cases.20 Historically, 
English common law required that a party desiring to inspect and copy any of 
these records demonstrate either a proprietary interest in them or a need to use 
them as evidence.21 In contrast, American decisions generally have been more 
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lenient, justifying access by the need for public scrutiny of government.22 The 
common law right of access to judicial records, modified in many states by 
statute,23 permits access “except in the few instances where publicity might 
naturally tend to defeat the purposes for which our courts exist.”24 Thus, al
though the right is not absolute, courts recognize it “as fundamental to a dem
ocratic state.”25

B. & C. 70, 109 Eng. Rep. 377 (K.B. 1829)), rev'g United States v. Mitchell, 551 F.2d 1252 (D C. Cir. 
1976).

22. See id. at 597-98 (citizen’s desire to keep watchful eye on public agencies justifies access to judi
cial records). The American view has not always been so lenient:

The judicial records of the state should always be accessible to the people for all proper pur
poses, under reasonable regulations as to the time and mode of examining them. The right of 
a litigant to inspect judicial records which concern him seems to be unquestioned, especially 
where an inspection is desired for the purpose of obtaining evidence, and some authorities go 
so far as to extend the right of access to such records to everyone, but this does not mean that 
inspection is for everyone for mere pastime, whim or fancy.

45 Am. Jur. Records and Recording Laws § 21, quoted in H. Cross, The People’s Right to Know 
135-36 (1953).

Criticisms such as the following may have helped liberalize access rules:
The origin of this morbid judicial fear of the record-inspector agitated “for mere pasttime, 
whim or fancy” or idle curiosity remains a mystery. In my hunt through hundreds of books, 1 
have not come upon a spoor of a single one of these species. I never saw one in the act in the 
many hours I have spent as a lawyer in the offices of custodians of records. Unless the judges 
have been hallucinating, which hardly seems likely among those accustomed to insist upon 
competent legal evidence, it must be that at some time back when this apprehension arose 
there actually were persons so singularly lacking in imagination as to become addicted to 
pawing through public records for no better reason than those stated. If so, it is evident that 
such of their descendants as inherited that record-inspection disease are finding relief in 
records of batting averages, past performances on the turf, and phonograph records. Nowa
days the courts have nothing to fear but fear itself.

H. Cross, supra, at 136.
23. See id. (right of access subject to impact of varying statutory provisions).
24 Jackson v. Mobley, 157 Ala. 408, 412, 47 So. 590, 592 (1908), quoted in H. Cross, supra note 22, 

at 135.
25. United States v. Mitchell, 551 F.2d 1252, 1258 (D.C. Cir. 1976), rev'don other grounds sub nom. 

Nixon V. Warner Communications, 435 U.S. 587 (1978).
26. 435 U.S. 589 (1978), rev’g United States v. Mitchell, 551 F.2d 1252 (1976).
27. Id. at 610.
28. Id. at 597-98.
29. Id. at 594.
30. Id.

The only Supreme Court case that has dealt directly with the common law 
right of access did so in the context of tapes that had been introduced in evi
dence at open trial. Nixon v. Warner Communications26 declared that the right 
of access to judicial records already presented in open court is not a constitu
tional right27 and reaffirmed the existence of the common law right of access to 
such materials.28 Nixon thus laid the foundation for future discussions of pub
lic access.

Nixon arose out of the obstruction of justice trial of the aides to former 
President Nixon. During that trial twenty-two hours of tapes subpoenaed by 
the special prosecutor were played for the jury and the public in the court
room.29 The district court provided earphones and transcripts to jurors, report
ers, and members of the general public that were present in court.30

Six weeks after the trial had begun broadcasters filed a motion before Judge 
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Sirica seeking permission to obtain, copy, and sell the tapes played at trial.31 
They based their claim on the common law right of public access to judicial 
records.32 Concerned with protecting the rights of the defendants on appeal, 
Judge Sirica denied access.33 He stated that release of the transcripts would 
satisfy the public’s “right to know” and that any further desire for information 
did not outweigh the need to safeguard the defendants’ rights on appeal.34 The 
judge also noted that the passage of the Presidential Recordings Act,35 in 
which Congress had created an administrative procedure for processing and 
releasing to the public all presidential tapes, suggested that immediate release 
of the tapes used at the trial was not of overriding importance.36

31. Id.
32. Id. at 595.
33. Id.
34. Id
35. Pub. L. No. 93-526, 88 Stat. 1695 (1974) (codified at 44 U.S.C. § 2107 (1970)).
36. 435 U.S. at 595-96.
37. United States v. Mitchell, 551 F.2d 1252, 1265 (D.C. Cir. 1976), rev’d on other grounds sub nom. 

Nixon v. Warner Communications, 435 U.S. 589 (1978).
38. Id. at 1261.
39. Id. at 1260-61.
40. Nixon v. Warner Communications, 435 U.S. 589, 610 (1978).
41. Id. at 603.
42. Id. at 606. The words “tips the scales” demonstrate that the Nixon Court actually employed a 

balancing test of competing interests to decide the access claim. When the Court discussed the Presi
dential Recording Act, for example, it noted: “We need not decide how the balance would be struck if 
the case were resolved only on the basis of the facts and arguments reviewed above.” Id.

43. Id. at 603.
44. Id. at 602.
45. Id. at 599.

The United States Court of Appeals for the District of Columbia Circuit 
reversed the district court’s decision.37 The circuit court stressed that the “risk 
of causing possible prejudice” at a “hypothetical” retrial did not justify in
fringing appellant’s right to inspect and copy the tapes.38 The court believed 
that the common law right of access should be accorded great weight when 
evidence has been presented in open court.39

On certiorari, the United States Supreme Court reversed the Circuit Court.40 
The Supreme Court gave even greater weight to the existence of the Presiden
tial Recordings Act than had the district court.41 The Court noted that “[t]he 
presence of an alternative means of public access tips the scale in favor of 
denying release.”42 Even though the Court felt that the presence of the statute 
obviated the need for it to balance the competing interests of common law 
access, fair trial, and privacy rights,43 the Court did make two declarations that 
laid a dual foundation for all future common law public access cases. First, 
the Court said that there was a “presumption—however gauged—in favor of 
public access to judicial records.”44 This marked an explicit recognition by the 
Court of the common law right of access. Second, it said the right of access 
was not a constitutional one, but that the “decision as to access is one best left 
to the sound discretion of the trial court, a discretion to be exercised in light of 
the relevant facts and circumstances of the particular case.”45

Nixon did not reach the issue of how strong the presumption of access 
should be. Nixon did discuss cases in which the right of access has been over
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come to prevent “improper” use of court records, such as the promotion of 
public scandal.46 These cases, however, involved not judicial records already 
presented in open court, but records not yet revealed to the public at all.47 It is 
unclear whether the Court intended these cases to support a limitation on ac
cess to materials already presented in open court.48 49 Thus, Nixon provides little 
concrete guidance to trial courts attempting to balance the common law right 
of access to tapes against various competing rights when conflict occurs.

46. The Court noted that access has also been denied to prevent court files from serving "as reser
voirs of libelous statements for press consumption” or as sources of trade secrets. Id.

47. The Nixon Court cited C. v. C., 320 A.2d 717. 728 (Del. 1974) (court denied newspaper reporter 
access to court files of divorce action closed to public by statute); Sanford v. Boston Herald-Traveler 
Corp., 318 Mass. 156, 158, 61 N.E.2d 5, 6 (1945) (suit for libel brought against newspaper for publishing 
proceedings filed by a party, but not yet brought into open court); Cowley v. Pulsifer, 137 Mass. 392, 
395-96 (1885) (suit for libel against a newspaper for publishing contents of document filed with clerk of 
court, but not yet discussed in open court); Park v. Detroit Free Press Co., 72 Mich. 560, 568. 40 N.W. 
731, 734-35 (1888) (suit brought against newspaper for libel due to publication of contents of pleadings 
in a civil case before trial); Flexmir, Inc. v. Herman, 40 A.2d 799, 800 (N.J. 1945) (court seals docu
ments containing business secrets); Munzer v. Blaisdell, 48 N.Y.S.2d 355, 356 (1944) (court instructs 
plaintiff in libel action to move to have petition sealed to avoid publicity of shocking and scandalous 
words); In Re Caswell, 18 R.I. 835, 836, 29 A. 259, 259 (1883) (court denies newspaper reporter access 
to all records of divorce proceedings); King v. King, 25 Wyo. 275, 284, 168 P. 730, 732-33 (1917) (court 
denies access to letters attached to sealed deposition in divorce action). 435 U.S. at 598.

48. The Second Circuit in NBC-Myers implied that the Court did not so intend. NBC-Myers 
pointed out that the circumstances that Nixon said had traditionally limited the right of access "war
ranted preventing all public scrutiny; they did not prevent copying and enhanced dissemination of 
items already publically disclosed by admission into evidence at a public session of court.” 635 F.2d at 
950.

In Belo, however, the Fifth Circuit disagreed with how the NBC-Myers court had “devalued [the] 
significance” of the circumstances listed by the Nixon Court. 654 F.2d at 434. Belo stated that the 
Nixon Court, by referring to one of these circumstances in its discussion of the competing interests in 
Nixon, demonstrated that it “thought [these circumstances] appropriate considerations in deciding re
quests for access to courtroom exhibits.” Id. Even if the Belo court’s analysis is correct, the Nixon Court 
gave no indication of how courts should weigh such circumstances against the presumption of access. 
Thus, the guidance that the Belo court finds in Nixon is of little practical value.

49. 331 U.S. 367 (1947).
50. Id. In Craig a publisher, an editorial writer, and a newspaper reporter wrote news stories and 

editorials criticizing a state judge. Id. at 369-70. The judge concluded that the "reports and editorials 
were designed falsely to represent to the public the nature of the proceedings and to prejudice and 

II. In Support of a Strong
Presumption of Access

A. SUPREME COURT POLICIES SUPPORTING A STRONG 
PRESUMPTION OF ACCESS

Although the Supreme Court in Nixon did not articulate the strength of the 
presumption of access, several Supreme Court statements concerning the pub
lic’s right to observe and report about the judicial process suggest that the pre
sumption in favor of access to tapes presented as evidence in open court is 
strong. The Court has on several occasions underscored the importance of 
public scrutiny of the judicial process.

In Craig v. Harney,**  for example, the United States Supreme Court over
turned the contempt convictions of members of the press that had published 
articles and editorials about a civil case pending in state court.50 In reaching 
this result, Justice Douglas stressed the public nature of court proceedings: “A 
trial is a public event. What transpires in the courtroom is public prop
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erty, . . . Those who see and hear what transpired can report it with impu
nity.”51 This assertion supports a strong presumption in favor of access to 
information presented in open court.

influence the court in its ruling on the motion for a new trial then pending” and found the members of 
the press guilty of constructive criminal contempt. Id. at 370.

The Texas Court of Criminal Appeals denied a writ of habeas corpus, claiming that the publications 
were “reasonably calculated to interfere with the due administration of justice.” Id. The United States 
Supreme Court, on certiorari, reversed. Justice Douglas, writing for the majority, forcefully defended 
the press: "[TJhere is no special perquisite of the judiciary which enables it, as distinguished from other 
institutions of democratic government, to suppress, edit, or censor events which transpire in proceed
ings before it.” Id. at 374. The Court found no threat to the judicial process from the reporters’ stories. 
Id. at 378.

51. Id at 374.
52. 420 U.S. 469 (1974).
53. Id. at 495. In Cox a television reporter covering the trial of a man accused of raping a 17 year 

old girl, learned the name of the victim from the indictments, which were made available for the re
porter’s inspection in the courtroom. Id. at 472. The reporter’s subsequent broadcast of the victim’s 
name violated Ga. Code Ann. § 26-9901 (1972), which made it a crime to publicize the “name or 
identity of any female who may have been raped or upon whom an assault with intent to commit rape 
may have been made.” 420 U.S. at 471 n.l.

The victim’s father sought money damages against the reporter for violating the statute. Id. at 474. A 
trial judge granted summary judgment for the plaintiff on the issue of liability. Id. On appeal the 
Georgia Supreme Court refused to allow a private cause of action based on the statute and thus had no 
need to consider the statute’s constitutionality. The court did allow a cause of action for the common 
law tort of public disclosure. Id.

On rehearing the Georgia Supreme Court rejected an argument that the name of the victim was a 
matter of public interest and, thus, could be published freely. The court pointed to § 26-9901 as the 
embodiment of state policy that the victim’s name was not a matter of public interest. Id. This time the 
court’s reliance on the statute made it necessary to consider the statute’s constitutionality. Id. The court 
sustained the statute as a legitimate limitation on first amendment rights since it could discern “no 
public interest or general concern about the identity of the victim of such a crime as will make the right 
to disclose the identity of the victim rise to the level of First Amendment protection.” Id. at 475 (quot
ing 231 Ga. 60, 68, 200 S.E.2d 127, 134 (1973)).

The United States Supreme Court recognized on appeal the legitimate concerns for privacy in mod
em society. 420 U.S. at 487-90. The Court, however, relied on the first amendment in concluding that 
the state could not “impose sanctions on the accurate publication of the name of a rape victim obtained 
from public records—more specifically, from judicial records which are maintained in connection with 
a public prosecution and which themselves are open to public inspection.” Id. at 491.

The connection between Cox and the cases in which access to tapes is sought is very close. In Cox 
when no technology was needed for the reporter to see and memorize the name seen on the indictment, 
the court afforded such reporting first amendment protections. In Nixon, however, when the reporting 
required the use of machines, accurate reporting of the full contents of the public record was not af
forded first amendment protection. The essential distinction between Cox and Nixon is that one re
quires a more sophisticated method of reporting than the other. If technology were so advanced that a 
reporter could reproduce a videotape merely by attending a trial, then arguably Cox would afford such 
reporting the same level of protection as the reporter’s notes in the Cox case.

54 . 420 U.S. at 491.
55. Id

The Supreme Court struck down a Georgia statute in Cox Broadcasting v. 
Cohn52 that prohibited publication of the name of a rape victim.53 In so doing, 
the Court relied on the importance of the public’s right to know the contents of 
public records. The court pointed out that “[pjublic records by their very na
ture are of interest to those concerned with the administration of government, 
and a public benefit is performed by the reporting of the true contents of the 
records by the media.”54 The Court noted further that “[t]he freedom of the 
press to publish that information appears to us to be of critical importance to 
our type of government in which the citizenry is the final judge of the proper 
conduct of public business.”55
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Cox also emphasized the need for the press to have access to public records 
in our modern society.56 It pointed out that since individuals have only limited 
time and resources with which to observe the operations of government, they 
necessarily rely on the press to bring them information about those opera
tions.57 The Court also recognized that information about public matters pro
vided by the press enables the public to vote intelligently and to register 
general opinions about the operations of government.58 Recognition of the role 
of the press in bringing information to the public particularly supports the 
view that courts should not deny the press the opportunity to present taped 
evidence introduced in open court to those who cannot attend the court 
proceedings.

56. Id. at 491-92.
57. Id. at 491.
58. Id. at 492.
59. 427 U.S. 539 (1976).
60. Id. at 569. Nebraska Press grew out of an order issued by a state district judge restraining mem

bers of the news media from publishing or broadcasting accounts of confessions or admissions made by 
the accused in a widely reported murder of six persons. Id. at 541. After recognizing that “prior re
straints on speech and publication are the most serious and the least tolerable infringement on First 
Amendment rights,” the Supreme Court indicated that protection against prior restraints on reporting 
of criminal proceedings should be particularly strong. Id. at 559.

61. Id. at 559-60 (quoting Sheppard v. Maxwell, 384 U.S. 333, 350 (1966)).
62. Id. at 559.
63. 448 U.S. 555 (1980).
64. Id. at 580.
65. Id. at 571-72. In Richmond Newspapers the Court overturned a decision by a trial judge to close 

a murder trial to the public. Id. at 587. The trial judge took the action “upon the unopposed request of 
a defendant, without any demonstration that closure is required to protect the defendant’s superior 
right to a fair trial, or that some other overriding consideration requires closure.” Id. at 564.

In an important constitutional case the Supreme Court reaffirmed the essen
tial role played by the press in bringing public scrutiny to bear on the judicial 
process. The Court in Nebraska Press Association v. Stuart59 ruled that judges 
that seek to put prior restraints on the right of the press to disseminate infor
mation about judicial proceedings bear the heavy burden of demonstrating 
that the prior restraint is necessary to avoid harming an accused’s right to a 
fair trial.60 In reaching its conclusion, the Court underscored the important 
role played by the press in safeguarding effective judicial administration: 
“ ‘The press does not simply publish information about trials but guards 
against the miscarriage of justice by subjecting the police, prosecutors, and 
judicial process to public scrutiny and criticism.’ ”61 Even though Nebraska 
Press focused on the Court’s reluctance to allow prior restraints of the press,62 
its recognition of the valuable role played by the press in conveying informa
tion about trials to the public provides extra support for a strong presumption 
in favor of a public right of access to tapes.

Finally, in Richmond Newspapers v. Virginia63 Chief Justice Burger noted in 
a plurality opinion that “the right to attend criminal trials is implicit in the 
guarantees of the First Amendment”64 and emphasized the important role 
played by the public in legitimizing the administration of the criminal justice 
process.65 “To work effectively, it is important that society’s criminal process 
‘satisfy the appearance of justice’ . . . and the appearance of justice can best 
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be provided by allowing people to observe it.”66 Richmond further maintained 
that access to the court in criminal trials serves an important prophylactic pur
pose: providing an outlet for community concern, hostility, and emotion, thus 
decreasing the incentive for people to take justice into their own hands.67

The Court in Richmond also pointed out that historically, public informa
tion about a trial was intended to encourage those in possession of theretofore 
unknown information to come forward.68 Publicity arising from the release of 
tapes may also bring forth new information. The public may recognize a pre
viously unidentified face, voice, or location displayed in public transmission of 
the evidence. Therefore, this traditional reason for open trials supports in
creased access at a time when technological advances permit wider dissemina
tion of information to the public.

Craig, Cox, Nebraska Press, and Richmond Newspapers all underscore the 
importance of public scrutiny of the judicial process. The cases stress that 
when the public has an opportunity to observe our system of justice it can 
better judge whether the system does justice. The Abscam cases provide a 
recent illustration of the benefits of such scrutiny. In these cases, court deci
sions to allow airing of the tapes gave the public an opportunity to watch the 
alleged crimes as they occurred and to judge whether the tactics used by the 
law enforcement agents were ethical.69 A strong presumption of access to evi-

66. Id. (quoting Offutt v. United States, 348 U.S. 11, 14 (1954)).
67. Id. at 571.
68. Id at n.8 (citing 6 Wigmore, Evidence § 1834 (1976)).
69. The televising of the Abscam tapes was widely commented on by the press. This New York Times 

editorial was typical:
ABSCAM IN THE LIVING ROOM

Is there some reason why the public shouldn’t see the “Abscam tapes,” the films of alleged 
bribery that are being shown daily to a Federal jury in Brooklyn? Judge George Pratt, who is 
presiding, can’t think of any reason against the public viewing. We can’t either.

Those tapes have been of great public interest since their existence became known six 
months ago. They either prove or fail to prove that high-ranking public officials were willing 
to engage in bribery for political favors. Just as important, the films should show how the 
Government behaved in the controversial investigation. Did F.B.l. agents manufacture 
crimes and entice officials into committing them? Even if they didn’t “entrap” their targets in 
a legal sense, did the Government go too far in the creation and commission of crimes?

For some time, the public has been told, in effect, “Wait till you see the tapes” before 
passing judgment. We’re still waiting. Here is a case where television is peculiarly equipped 
to relay to the public not just the best description of the tapes, but the tapes themselves.

Defense protests about fair trials and prejudicial publicity did not persuade Judge Pratt and 
we hope they do not persuade the Court of Appeals. They are not some sort of damning but 
inadmissible evidence. Nor would broadcasting the tapes poison the process of choosing an 
impartial jury. They have already been played before the jury. (Indeed, for all of the furor 
over Abscam, half the prospective jurors hadn’t heard of it and few had more than a vague 
opinion about it.) The public interest calls for public access to this important evidence.

N.Y. Times, Aug. 21, 1980, at A26, col. 1. See generally Watching the Take on TV, Time, Oct. 27, 1980, 
at 33; Castillo, Ruling in Abscam Tapes: Balancing the Rights of Reporters, Defendants and the Public, 
N.Y. Times, Oct. 9, 1980, at A24, col. 1.

On the day the Supreme Court refused to stay the Second Circuit’s NBC-Myers decision, the New 
York Times reported under a headline that read, “Videotapes Broadcast Nationwide”:

As a result of the Supreme Court’s action earlier in the day, millions of television viewers 
were able last night to see excerpts of the Abscam videotapes that had been shown to the jury 
in the bribery-conspiracy trial of Representative Michael J. Myers of Pennsylvania.

One of the tapes showed Mr. Myers, who has since been expelled from Congress, taking a 
large envelope filled with cash from an undercover Federal Bureau of Investigation agent. 
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dence already seen in open court would increase the potential for such scru
tiny, furthering the legitimizing function served by public observance of the 
judicial process.

B. PRACTICAL REASONS SUPPORTING A STRONG PRESUMPTION OF ACCESS

Other policies, in addition to those articulated by the Supreme Court, sup
port a strong presumption in favor of access to tapes already seen and heard as 
evidence. First, a strong presumption of access to materials seen and heard in 
court enhances the quality of information available to the public.* 70 Video
tapes, audiotapes, photographs, and computertapes are different from words 
on the printed page because of the different information they convey. A video
tape. for example, may contain nonverbal clues that enable the public to judge 
the credibility of those that later seek to explain behavior recorded on these 
tapes. Specifically, the public may look to rapidity of speech, pauses to search 
for words, tone of voice, or body language to supply context to words.71 To the 
extent that the press cannot convey this information in words, or to the extent 

The agent supposedly was acting in behalf of an Arab sheik who wanted to gain admission to 
this country under special legislation.

In another segment. Mr. Myers told the agent, “You’re going about this the right way. I’m 
going to tell you something real simple and short. Money talks in this business."

The CBS, ABC and NBC networks all led their evening news casts with excerpts from the 
videotapes. CBS News broadcast a special 25-minute program after the late-night local news 
broadcast with excerpts from the tapes and a discussion by legal experts of issues involved in 
showing the tapes. ABC News’ “Nightline” program also was devoted to excerpts and a dis
cussion of issues. In addition, special broadcasts were shown on many public television 
stations. . . .

N.Y. Times, Oct. 15, 1980, at A28, col. 3.
70. See NBC-Myers, 635 F.2d at 952 (though transcripts of videotapes provide public with opportu

nity to know words spoken, public has legitimate and important interest in own opportunity to see and 
hear evidence).

71. Judge Weis stressed this conclusion in his separate opinion in NBC-Criden.
It is true that a videotape of an event is far more accurate as to the events portrayed than 

the subsequent testimony of the most meticulous human witness, just as a videotape deposi
tion is much more informative than the conventional stenographically recorded transcript. 
Nevertheless, courts and lawyers have traditionally placed heavy emphasis upon the written 
word and have been reluctant to change. The legal profession has been slow to accept modem 
and more accurate forms of communication, although it recognizes that the words used by a 
speaker are only part of the message. Lost in the written word are gestures, expressions, inten
sity of delivery, and other “body language" which convey more than the printed page can 
hold. Videotape depositions are slowly becoming common, but videotapes of trials made 
under court supervision have been utilized in only a few scattered instances. This reluctance 
Ungers despite the great potential for furnishing a far more exact and enlightening record than 
the traditional transcript.

648 F.2d at 831. (Weis, J., concurring and dissenting).
Many of the arguments in favor of release of videotaped evidence also support a strong presumption 

in favor of televising trials. Televising trials, however, raises other questions not presented when courts 
release videotapes. A major argument against cameras in the courtroom, for example, is that the pres
ence of the camera could substantially alter the nature of the proceeding itself, creating potentially 
serious constitutional ramifications. See NBC-Criden, 648 F.2d at 828-29 (trial participants may change 
behavior to play before television audience).

In contrast, videotaped evidence is usually filmed outside the courtroom, without the participants' 
knowledge. Its release, therefore, generally does not present the risk of altering the nature of the judi
cial proceeding. Some evidence, however, such as the videotaped testimony of a witness, may present 
arguments similar to those involved when the issue of televising a trial arises. The character of testi
mony, for example, could change if a witness knew that the testimony would be shown on television 
news programs.
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that the transmittal necessarily distorts these nonverbal elements, the flow of 
information to the public is reduced.

Second, releasing a copy of an actual tape increases the accuracy of public 
information about trials. Releasing copies of tapes is analogous to releasing 
copies of transcripts in this regard. One reason courts provide transcripts of 
both testimony and tapes is to relieve a reporter from having to rely on mem
ory when reporting about a trial.72 Similarly, releasing copies of tapes elimi
nates unintentional distortion of nonverbal information caused by the inherent 
weaknesses of a reporter’s recollection.

72. For example, in NBC-Myers the trial court distributed verbatim transcripts of the contents of 
taped evidence to the jury and members of the press “(i]n the interest of accuracy.” 635 F.2d at 948. 
Logic leads to the conclusion that release of the actual tapes also would better serve the interest of 
accuracy. See NBC-Criden, 648 F.2d at 831 (Weis, J., concurring and dissenting) (videotapes have 
great potential for furnishing more exact and enlightening record than traditional transcript).

73. The disproportionality results from the fact that first amendment restrictions against prior re
straints are very high, particularly when the judicial process is the subject of publication. See Nebraska 
Press, 427 U.S. at 559 (truthful reports of public judicial proceedings afforded special protection).

Further, the question of prior restraint aside, traditional testimony can be easily reported to the 
outside world because no technology is required for a reporter to repeat what he hears in court once he 
is outside. Thus, after the courtroom doors open a trial judge can do little to stop the flow of informa
tion to the public. To let a judge restrict that flow when evidence is embodied in a more sophisticated 
medium creates an artificial distinction, and disproportionate power results.

74. “The use of videotape evidence, including tapes of defendants’ confessions to the police and of 
undercover surveillance conducted with hidden cameras, is becoming ever more common. . . .” N.Y. 
Times, Oct. 9, 1980, at A24, col. 1.

In September 1980 The New York Times wrote about the “growing nationwide use of videotape 
surveillance by law enforcement agencies,” questioning the application of various wiretap statutes to 
video surveillance. N.Y. Times, Sept. 28, 1980, at Al, col. 1. The Times reported that videotape, in
vented in 1956, did not become significant in law enforcement until tape units and cameras were small 
enough to permit effective use. Id. at A46, col. 1. By 1973 video-cameras were as small as three inches 
long and weighed only six ounces. Id.

Examples abound of new police operations making use of videotapes. In January 1982 police in 
Fairfax County, Virginia arrested 74 people and recovered approximately $500,000 worth of stolen 
goods in a “sting” operation they said was “among their most successful law enforcement efforts ever.” 
Wash. Post, Jan. 22, 1982, at Bl, col. 3. The Fairfax police, operating out of a warehouse, purchased 
stolen goods and recorded the transactions with hidden videotape cameras. Id. Videotape evidence 
enabled the county to win convictions in all 42 cases the Commonwealth brought to trial. Id.

Third, failure to prescribe a strong presumption in favor of access gives 
judges too much power to control public access to this kind of evidence. It 
leaves almost no checks on a judge’s analysis of the information contained in a 
tape. If the presumption of access can be overcome easily, judges’ decisions to 
deny access will be reviewed only rarely, if ever. Moreover, an almost unlim
ited power to stop the flow of taped evidence grants judges an ability to pro
hibit access to this information that is disproportionately greater than their 
ability to ebb the flow of other kinds of reported information. Judges, for ex
ample, have little or no authority to control what reporters or members of the 
public say once they are outside the courtroom door.73

Advancing technology will exacerbate these concerns. Increasingly, evidence 
will be of a type that the media can copy and disseminate easily. For instance, 
the frequent use of video cameras in stores and other public places undoubt
edly will lead to an increased use of tapes as evidence.74 In addition, advancing 
computer technology may lead to the replacement of traditional documents 
with computertapes. As tapes replace traditional forms of evidence, judges not 
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bound by a strong presumption of access will gain an unprecedented control 
over access to more and more courtroom evidence.

In summary, recent statements by the Supreme Court recognizing the im
portant role of the press in protecting the integrity of the judicial process, com
bined with certain concrete advantages to a clear presumption of access, lead 
to the conclusion that the presumption of access to tapes should be particularly 
strong when the tapes have been presented in open court.

Four federal courts of appeals have had little difficulty declaring that the 
right of access to tapes already presented in open court should be accorded 
such a strong presumption.75 This presumption, however, cannot exist in a vac
uum; even these courts of appeals have given trial judges little guidance as to 
how the presumption operates. For example, several of the Abscam cases 
claim that devices such as voir dire should be sufficient to protect fair trial 
rights threatened by publicity surrounding the release of tapes.76 77 The cases 
give no indication, however, of the kind of analysis that a trial judge should 
undertake when he believes that such procedural devices are inadequate to 
protect a defendant’s fair trial rights. Further, in In Re Application of Video
Indiana'1'1 the Court of Appeals for the Seventh Circuit declared a strong pre
sumption of access, but refused to overturn the trial judge’s decision not to 
release audiotapes, even though both the trial and appeals courts were openly 
skeptical that release of the tapes would jeopardize any fair trial rights.78 The 
Seventh Circuit’s deference to the trial judge and the dearth of guiding princi
ples offered by the Abscam cases79 have given little meaning to the term 
“strong presumption.”80

75. In Re Application of Video-Indiana, 672 F.2d 1289, 1294 (7th Cir. 1982); NBC-Jenrette, 653 F.2d 
at 613; NBC-Criden, 648 F.2d at 823; NBC-Myers, 635 F.2d at 952.

76. See, e.g., NBC-Jenrette, 653 F.2d at 617 (voir dire long recognized as effective method of rooting 
out jury bias); NBC-Criden, 648 F.2d at 827 (courts should rely on curative device of voir dire when 
spectre of prejudicial publicity raised); NBC-Myers, 635 F.2d at 953 (voir dire is sufficient device to 
eliminate jurors biased by pretrial publicity).

77. 672 F.2d 1289 (7th Cir. 1982).
78. Id. at 1290, 1294.
79. Such guidance as has been offered by the Abscam cases is misleading. Several of the decisions 

point out that the release of tapes is particularly necessary in cases involving corrupt public officials. 
See, e.g., NBC-Jenrette, 653 F.2d at 614 (strong case for access because conduct of elected officials 
involved); NBC-Criden, 648 F.2d at 822 (same); NBC-Myers, 635 F.2d at 952 (presumption especially 
strong when evidence shows actions of public officials). This implies that the need for access is less 
compelling when public figures are not involved. Drawing a distinction between public and private 
figures in this context is inappropriate.

The distinction confuses public interest in a particular trial with the public interest in scrutinizing the 
criminal justice system. So did the court in In re Application of KSTP Television (KSTP-TV), 504 F. 
Supp. 360 (D. Minn. 1980). In KSTP-TV the press sought access to tapes made by a rapist and 
presented in open court. The court denied access partly because to allow access to the tapes “would not 
serve the public interest as was served by the wide dissemination of the alleged criminal conduct of high 
officials in the Watergate and Abscam cases.” Id. at 362. This was similar to the argument in Cox, that 
no public importance attached to the name of a rape victim. See supra note 52 (discussing Cox).

The Supreme Court in Richmond Newspapers pointed out, however, that monitoring the criminal 
justice process is the primary goal of an open judiciary: “The means used to achieve justice must have 
the support derived from public acceptance of both the process and its results.” 448 U.S. at 571. Access 
thus should not hinge on public interest in any particular trial or defendant, but rather on the public 
interest in being informed about all trials.

80. The appellate courts disagree whether they should identify relevant factors for the proper consid
eration of the trial judge and then decide whether those factors were assigned the proper weight. The 
Criden court, for example, announced its belief that the appellate court must “consider both the rele
vance and weight of the factors considered” by the trial judge. 648 F.2d at 818. The Belo court, how-
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III. Viewing in Context the Strong Presumption of Access to 
Evidence Presented in Court: Consideration of 

Competing Interests

The term “strong presumption” need not be void of meaning. Declaring that

ever, disagreed that its job was to consider the relevance and weight of the factors considered. 654 F.2d 
at 431 n. 18. Belo interpreted its role more narrowly than the Criden court and announced that it would 
measure the trial judge’s determination according to what it viewed as a less exacting “abuse of discre
tion” standard. Id at 431 & n.18.

As a practical matter, however, both Belo and Criden considered the relevance of the factors relied 
on by the trial court and disagreed merely over the weight to be accorded those factors. The Belo court 
declared that “the provision to a defendant of a fair trial is a reasonable and necessary concern of the 
presiding judge.” Id. at 431. Further, the court expressed satisfaction that ”[t]he substantially post
poned trial of L.G. Moore, while the indictment remains outstanding, is not of a ‘hypothetical’ nature." 
Id These statements suggest that, in fact, Belo was concerned about the relevance of the factors con
sidered by the trial court below. Thus, the remaining area of disagreement concerns the amount of 
weight trial judges should accord the common law right of access to judicial records.

At first glance it may seem that the entire dispute over access to tapes is a dispute over the trial 
court’s discretion. The use of the term “discretion,” however, does little to clarify the courts’ different 
analyses. In fact, the term “discretion” often serves only to blur analysis in this area. Rosenberg, 
Judicial Discretion and the Trial Court Viewed from Above, 22 Syracuse L. Rev. 635, 659 (1971). 
Maurice Rosenberg suggests that decisions of lower courts exist on a continuum with respect to discre
tion. Unreviewable decisions representing total discretionary authority are at one end, and decisions 
commonly reviewed and overturned by appellate courts are at the other. The latter decisions, even 
though labeled discretionary, are so thoroughly analyzed according to various factors that something 
akin to a rule of law emerges. Id. at 650-51. Essentially, the more an appellate court analyzes a partic
ular case, the less deference the court pays to the court below.

The Third Circuit in NBC-Criden relied on the Rosenberg analysis and recognized the problems 
faced on appeal:

The mere statement that a decision lies within the discretion of the trial court does little to 
shed light on its reviewability. It means merely that the decision is uncontrolled by fixed 
principles or rules of law. ... In our judicial system, a wide variety of decisions covering a 
broad range of subject matters, both procedural and substantive, is left to the discretion of the 
trial court. The justifications for committing decisions to the discretion of the court are not 
uniform, and may vary with the specific type of decisions.

648 F.2d at 817.
The NBC-Jenrette court recognized that discretion to control access to tapes is not without limits:

This discretion [to decide whether to permit access to tapes], however, is not open-ended. 
Rather, access may be denied only if the district court, after considering “the relevant facts 
and circumstances of the particular case”, and after “weighing the interests advanced by the 
parties in light of the public interest and the duty of the courts”, concludes that “justice so 
requires”. The court’s discretion must “clearly be informed by this country’s strong tradition 
of access to judicial proceedings”. In balancing the competing interests, the court must also 
give appropriate weight and consideration to the “presumption—however gauged—in favor 
of public access to judicial records”. Any denial or infringement of this “precious” and “fun
damental” common law right remains subject to appellate review for abuse.

653 F.2d at 613 (footnotes omitted).
By requiring trial courts to articulate factors considered or weighed, the NBC-Jenrette court indi

cated that the trial court’s discretion is not unlimited. Other courts have also called for trial judges to 
articulate standards. For instance, the Third Circuit believes that articulation helps shape guiding prin
ciples. See NBC-Criden, 648 F.2d at 819 (until or unless guiding rules fixed, important that discretion 
be accompanied by trial court’s articulation of factors considered and weight accorded to them). See 
also Video-Indiana. 672 F.2d at 1294 (when common law right of access and defendant’s constitutional 
right to fair trial clash, court may deny access, but only on basis of articulable facts known to court; 
vital for court clearly to state basis of its ruling to permit appellate review of whether relevant factors 
considered and given appropriate weight).

Calls for articulation, however, do little to inform the trial judge of the proper kind of analysis to 
undertake so that the appeals court will not find abuse of discretion. Thus, the NBC-Jenrette court’s 
suggestion that the strong presumption of access to judicial records calls for rigorous review by appeals 
courts and the request for articulation advocated by the courts in Video-Indiana and Criden are not 
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there is a strong presumption in favor of access to evidence already presented 
in open court means that courts should deny access to this type of evidence 
only if serious competing interests outweigh the common law right.81 The 
strong presumption also means that trial judges should analyze the actual ef
fect of information on competing interests; they should not deny access on the 
basis of an unarticulated distinction between information on tape and other 
kinds of information. Nor should judges be able to deny access based on an 
unarticulated suspicion of electronic media.

very useful unless appeals courts establish guidelines that district courts can implement. In this regard, 
Maurice Rosenberg comments that a “constructive avenue is open to appellate courts if they are intent 
on revising discretionary trial court rulings; that is, to specify the factors that the trial judge should have 
taken into account but apparently did not in the exercise of his authority.” Rosenberg, supra at 659.

81 The Supreme Court in Richmond Newspapers chided the district judge for taking away the pub
lic's right to attend the criminal trial in that case "without any demonstration that closure is required to 
protect the defendant’s superior right to a fair trial, or that some other overriding consideration requires 
closure." 448 U.S. at 564.

82. See, eg., Belo, 654 F.2d at 425 (widespread publication of tapes will severely prejudice defend
ant's right to fair trial); NBC-Jenrette, 653 F.2d at 614-15 (court relied upon defendants' interest in fair 
trial in denying access); NBC-Criden, 648 F.2d at 826 (release of tapes would jeopardize defendants’ 
fair trial rights).

83. 635 F.2d at 952.
84. Id. at 953.
85. See NBC-Jenrette, 653 F.2d at 617 {voir dire long recognized as effective method of rooting out 

bias); NBC-Criden, 648 F.2d at 827 (range of curative devices, such as voir dire, available to courts to 
prevent publicity about trial from infecting jury deliberations).

The D C. Circuit pointed out that protecting the right of the defendant in the event of new trials is "a 
perfectly valid consideration, but our decision . . . makes it clear that restricting the common law right 
to inspect and copy judicial records is rarely the proper protection.” 653 F.2d 615.

Two interests often compete with the right of access: a defendant’s right to a 
fair trial and the interest of a court in protecting third parties or victims identi
fied or discussed in the tapes. Although these interests are significant, they 
should not easily defeat the presumption of access.

A. COMPETING INTEREST: RIGHT TO FAIR TRIAL

Often the most serious objection to a press request for access to evidence 
that has been presented in open court is that the media’s use of the evidence 
will impinge on a defendant’s right to a fair trial either in a retrial or in any 
other future trial.82 Unfortunately, the absence of a defined relationship be
tween the common law presumption of access and the fair trial rights of a 
defendant has led to widely differing views on the weight of the presumption 
of access in this context. A comparison of the approaches taken in the Abscam 
cases and in Belo illustrates the point.

Recall that in one of the Abscam cases, NBC-Myers, the Second Circuit said 
a trial judge should deny access to evidence presented in open court only in the 
“most compelling circumstances.”83 In NBC-Myers access to tapes posed a 
possible threat to the right to a fair trial of yet untried Abscam defendants. 
Nevertheless, the court thought curative devices, such as voir dire, were suffi
cient to protect that right.84 In other Abscam cases in which subsequent trials 
were less likely, the District of Columbia Circuit and the Third Circuit agreed 
that trial judges faced with this issue should rely on curative devices rather 
than deny access.85
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In contrast to the Abscam cases, the Fifth Circuit in Belo refused to accept 
the “overpowering presumption in favor of access” recognized by the Second 
and District of Columbia Circuits.86 Instead, the court gave complete defer
ence to the trial judge’s conclusory decision not to release the tapes because 
release would “severely prejudice” the yet untried defendant’s right to a fair 
trial.87 The Belo court’s failure to require any analysis by the trial judge raises 
serious questions about when access to tapes will be denied and for what rea
sons. The shortcomings of the Belo decision point the way to an analytic 
framework a judge might use when he considers denying access to tapes in 
order to protect fair trial rights.

86. 654 F.2d at 434.
87. Id. at 425.
88. Id. at 432.
89. Id. (citing NBC-Criden, 648 F.2d at 827).
90. Testa v. Katt, 330 U.S. 386, 391 (1947) (“Constitution and laws passed pursuant to it are the 

supreme laws of the land”).
91. 654 F.2d at 431.
92. 551 F.2d 1252 (D.C. Cir. 1976), rev’d sub nom. Nixon v. Warner Communications, 435 U.S. 589 

(1978).

1. Criticisms of Belo's Three Fair Trial Arguments

The Belo court stressed three grounds for according great deference to the 
trial judge’s decision not to release the audiotapes. First, the common law 
right of access is not a constitutional right. Second, trial courts are better able 
to decide access questions because of their proximity to events and evidence. 
Finally, appeals courts should be reluctant to direct trial courts to use curative 
devices to protect fair trial rights when no competing constitutional right is 
involved. Each of these grounds is subject to serious criticism.

Constitutional v. Nonconstitutional Right. The Fifth Circuit reasoned
that because the common law right of access is not constitutional, it gives way 
to a competing constitutional interest in guaranteeing a fair trial to one ac
cused of a crime.88 The court couched the issue in terms of having to choose 
between an “undeniably important but nonconstitutional right of physical ac
cess to courtroom exhibits and a defendant’s due process right to a fair trial, 
‘the linchpin of our criminal justice system.’ ”89 As a general proposition, Belo 
correctly stated that a nonconstitutional right must give way to a constitutional 
one when the two conflict.90 Nevertheless, the court’s reasoning is flawed in 
two respects.

First, Belo did not require the trial judge to demonstrate that a constitu
tional guarantee of a fair trial was in fact at issue. The Belo court was satisfied 
that the postponed trial of one of the defendants was “not of a hypothetical 
nature”91 92 and, thus, seemingly would agree that a mere possibility of retrial or 
a future trial is not sufficient to merit denial of access. A requirement that 
some defendant face imminent trial before access can be denied makes sense. 
If all that is needed to deny access to tapes is a possibility of retrial or future 
trial of some untried defendant, there is a danger that tapes will never be re
leased. As the D.C. Circuit noted in United States v. Mitchell,91 successful 
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collateral attack of a conviction is always a possibility.93

93. Id. at 1262.
94. See Video-Indiana, 672 F.2d al 1296 (pending charges against codefendant made second trial 

more than merely hypothetical; publicity from release of tapes posed threat to drawing impartial sec
ond jury); NBC-Jenrette, 653 F.2d at 616 (court wary of sanctioning denial of access when prospect of 
retrial speculative and nothing in record to indicate difficulty in assembling impartial jury); NBC- 
Criden, 648 F.2d at 827 (danger to defendant's fair trial rights based not on experience in first trial, but 
on conjecture, does not warrant denial of access); NBC-Myers, 635 F.2d at 954 (alleged risk to fair trial 
for defendants yet to be tried too speculative to justify denial of right to inspect and copy evidence).

The Belo court read this requirement too broadly when it stated that “the appellants would have us 
say that the trial court must have positive proof of the impossibility of assuring defendant a fair trial 
before access may be denied.” 654 F.2d at 431. There is a difference between the articulated observa
tions of a trial judge that may justify denial of access and “positive proof.”

95. 672 F.2d at 1291.
96. 427 U.S. 539 (1976).
97. Id. at 569.
98. Id. at 563-64. The Court in Nebraska Press concluded that there was no finding that alternative 

measures would not have protected the defendant’s rights. Id. at 565. Without such a finding, it re
fused to order a prior restraint. Id. at 565-69.

Although Belo required an imminent trial, it did not require any showing 
that unless access were denied the trial would likely be unfair. To ensure that 
denials of access are not based on unarticulated assumptions about the fairness 
of a future trial, the district court should be required to explain why it believes 
that unless access is denied, a real threat to a defendant’s fair trial rights will 
exist at the imminent trial. This analysis is supported by the implicit require
ment of several of the courts of appeals that there be both an imminent trial 
and an actual threat of unfairness before a judge deny access to tapes.94

Second, the Fifth Circuit should have directed the trial judge to determine 
whether both rights could have been accommodated successfully. If a court 
can protect both fair trial and access rights, it should be unnecessary to protect 
only the former. The trial court in Belo never made clear why its responsibil
ity to ensure a fair trial precluded the possibility of permitting access to the 
tapes. A failure to require the trial judge to make this determination can lead 
to results similar to the result in Video-Indiana. In that case the court refused 
to overturn the decision of the trial judge to deny access even though the trial 
court expressly noted that it was inclined to agree that an impartial jury could 
be selected through proper voir dire examination.95 The trial judge should 
have been instructed to seek ways to accommodate both rights if this was in
deed the case.

Support for this concept of accommodation comes from the Supreme 
Court’s decision in Nebraska Press Association v. Stuart?6 a case in which the 
Court had to weigh free press rights against fair trial rights. Concerned that 
the restraining order the judge placed on the press in advance of a trial was a 
violation of the first amendment’s guarantee of free press, the Court noted that 
there exists a “heavy burden of demonstrating, in advance of trial, that without 
prior restraint a fair trial will be denied.”97 The Nebraska Press Court pointed 
to many steps short of prior restraint that a court can take to ensure a fair trial. 
The trial venue can be changed; the trial can be postponed to allow public 
attention to subside; searching questions can be posed to prospective jurors; 
and the judge can use emphatic and clear instructions on the sworn duty of 
each juror to decide the issues only on evidence presented in open court.98



1982] Access to Tapes 209

In sum, when the press seeks to report on the events surrounding a trial, 
whether by gaining access to tapes or by other means, analysis should focus on 
whether a defendant can be guaranteed a fair trial despite the attendant pub
licity. The Nebraska Press Court decided this was generally possible without 
resort to prior restraints; it should also be possible to guarantee a fair trial 
without resort to denying the press the right to inspect and copy evidence al
ready presented in open court. If judges conclude that both rights cannot be 
accommodated, they should carefully explain the basis for their conclusion."

Proximity of the Trial Judge. The Fifth Circuit in Belo also argued that
the trial judge’s proximity to the trial and surrounding events provided the best 
perspective from which to judge whether release of the tapes would prejudice 
the future trial of a defendant.99 100 The Belo court believed that it was “far re
moved in time and space from the events in the course of criminal trials.”101 It 
therefore concluded that because “[a] forecast of future difficulty is by defini
tion uncertain,” it should defer to the trial court’s judgment in a choice be
tween “equally speculative results.”102

99. It is true that Nebraska Press was protecting a constitutional right, whereas the right to inspect 
and copy judicial records is not a constitutional one. Nevertheless, when either of these rights comes 
into conflict with fair trial rights, the focus should be on whether a defendant can be guaranteed a fair 
trial despite the effects of pretrial publicity.

The Nebraska Press Court, however, recognized that if publicity does prevent a fair trial, there is a 
danger that injustice may go unredressed in borderline cases in which the conviction is not reversed. 
427 U.S. at 555. This recognition lends merit to Belo’s argument that only a small risk that an unfair 
trial could result should be tolerated when a common law right competes with the important constitu
tional guarantee to a fair trial. 654 F.2d at 432. It does not follow, however, that a court can accommo
date the right of access only when there is no risk of an unfair trial. Thus, the explanation of the district 
judge in Mitchell, for example, that he was “unwilling to take any action which carries the risk of 
causing possible prejudice,” 551 F.2d at 1261, is not satisfactory. In cases in which the risk is too great, 
the trial judge should explain why he has reached the conclusion that the two rights cannot be success
fully accommodated.

100. 654 F.2d at 431 n.18.
101. Id. at 431.
102. Id.
103. Id. at 431 n.18.
104. Id.
105. See supra notes 91-94 and accompanying text (discussing need to protect against an actual 

threat).

This reasoning is puzzling. On the one hand, the court emphasized that 
“observations and insights” of the trial judge entitle his decision to great defer
ence by an appeals court.103 On the other hand, the Fifth Circuit admitted that 
the trial judge was merely speculating about the effects of publicity on another 
trial that would take place at an unspecified future time.104 Although appeals 
courts sometimes justifiably may defer to judgments of trial judges, the “specu
lative” element of the trial court’s finding in most cases justifies a requirement 
that the trial judge articulate his basis for concluding that he can protect fair 
trial rights only by denying access to the taped evidence.105

Appellate Court Reluctance to Force Trial Courts to Use Curative Devices. 
The Fifth Circuit in Belo was reluctant to adopt the suggestion of other circuits 
that, rather than deny access to evidence, trial courts should use procedural 
devices such as voir dire examination or the empanelling of a larger body of 
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veniremen to protect fair trial rights.106 The court reasoned that “[ajccepting 
this. . . would require us to direct the trial judge in the practical management 
and operation of his courtroom, a course we are loath to take in any but the 
most extreme circumstances.”107 The Belo court obviously did not believe that 
the right of access was important enough to warrant an instruction to the trial 
judge to use means other than a denial of access to guarantee a fair trial for the 
yet untried defendant. This conclusion stands in sharp contrast to strong di
rectives of the Supreme Court that instruct trial judges to use curative devices 
to protect fair trial rights, rather than resort to prior restraint of the press.108 
Moreover, it substantially erodes the common law right of access by permitting 
trial judges to dismiss the presumption of access merely by expressing a fear 
that fair trial rights may be compromised.

106. 654 F.2d at 432.
107. Id.
108. See Nebraska Press, 427 U.S. at 563-65 (discussing measures short of prohibiting publication 

that court should use, when possible, to protect fair trial rights).
109. 654 F.2d at 432. Yet. the Fifth Circuit failed to indicate what effect that media access would 

have.
Other circuit courts have examined the effect of access to taped evidence and suggested that it does 

not differ significantly from access to other forms of evidence. For example, the District of Columbia 
Circuit in NBC-Jenrette proposed that the analysis of the effects of tapes should take place within the 
same framework as the analysis of the effects of traditional reporting: “(W]e have no reason to believe 
that the broadcasting of the tapes will be so prolonged or so intensive that it would create more 
prejudice than the unequalled media publicity which preceded the Watergate trials and which this 
court en banc held did not deny a fair trial.” 653 F.2d at 616.

110. See Video-Indiana, 672 F.2d at 1291 (taped evidence makes it “doubly difficult” to draw jury 
for subsequent proceeding); NBC-Criden, 648 F.2d at 816 (trial court denied access because of great 
difference between videotapes and other forms of evidence).

2. Assessing the Effect of Electronic Media on Fair Trial Rights

Belo indicated that tapes are inherently prejudicial when it pointed out that 
the appellants had disregarded the effect that rebroadcasting the tapes would 
have on a second trial.109 The court, however, should have focused not on the 
publicity surrounding the tapes’ rebroadcast, but on the additional harmful 
effects of the media’s broadcasting the tapes when tape transcripts had already 
been printed in the newspapers.

The Fifth Circuit’s failure in Belo to direct the trial court to justify its deci
sion not to release taped evidence makes it more likely that a trial judge will 
overestimate the role that tapes play in endangering fair trial rights. A trial 
court’s decision not to release tapes indicates its belief that the additional in
formation released via the tapes alone will have a more serious adverse impact 
on the defendant’s fair trial rights than would the release of transcripts or the 
availability of other information. In Belo the trial court must have believed 
that playing the tapes on the radio would be more damaging to the defendant’s 
chances of obtaining a fair trial than printing the released transcripts of the 
tapes in the newspaper. The accuracy of this perception is not obvious and 
deserves explanation.

Other courts considering the effect of the media on fair trial rights have also 
assumed, without analyzing the particular tapes in question, that all electronic 
media is inherently prejudicial.110 For example, the district court in NBC- 
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Cridenxu attributed almost magical effects to videotape without considering 
that the effect of the tape may depend on its contents: “The hackneyed expres
sion, ‘one picture is worth a thousand words’ fails to convey adequately the 
comparison between the impact of the televised portrayal of actual events 
upon the viewer of the videotape and that of the spoken or written word upon 
the listener or reader.”112 The United States Court of Appeals for the Seventh 
Circuit in Video-Indiana emphasized the trial judge’s assessment that the au
dio-tapes of which transcripts had already been released “might make it 
doubly difficult to draw a jury for that subsequent proceeding.”113 Again, no 
analysis of this “conclusion” was offered by the trial judge.

The judges’ conclusions about the impact of the tapes in these cases may 
well have been correct. The legal analysis, however, should have focused on 
the additional harmful effects of releasing those particular tapes rather than on 
the effect of tapes in general. If there is a significant difference between the 
release of transcripts and the combined effect of traditional trial reporting and 
the release of tapes, the judge should articulate that difference. This will en
courage courts to analyze carefully their assumptions in particular cases that 
release of tapes will be harmful.

3. Proposed Standard
Only by following certain guidelines can a trial judge ensure that he has 

accorded proper weight to the presumption of access to information already 
presented in open court and that he has properly focused his attention on the 
effect of the release of such evidence in light of other publicity.

First, a trial judge should determine that a defendant whose fair trial rights 
could be threatened awaits trial or expects imminent retrial. This will allow 
the release of tapes when the risk of prejudice is purely hypothetical. A trial 
judge should then consider the likelihood that the release of tapes in itself 
could actually jeopardize the fair trial rights of the defendant awaiting trial. 
The judge should articulate reasons why release of the evidence in question 
would have a harmful effect on the defendant’s rights above and beyond any 
effect of traditional reporting about the trial. If the case has been widely re
ported in the media, for example, the judge should explain why the particular 
tapes in question tip the scales unjustly against the defendant’s right to a fair 
trial. If an actual threat to fair trial rights exists, a trial judge should then 
consider alternate means of securing a fair trial, short of denying access. Be
cause the right of access and the right to fair trial are not of equal stature,

111. United States v. Criden, 501 F. Supp. 854 (E.D. Pa. 1980), rev’d, 648 F.2d 814 (3d Cir. 1981).
112. Id. at 859-60. The court continued:

The viewer of videotape becomes virtually a participant in the events portrayed. Eyewitness 
testimony is often dramatic and convincing, but its effectiveness and convincing power are 
almost negligible in comparison with a film or videotape of actual events. When the video
tape shows a crime actually being committed, it simply leaves nothing more to be said.

. . . [Dissemination of powerfully convincing evidence beyond the confines of the trial 
arena can, in some circumstances, cause serious and irreparable harm, both to persons whose 
interests are entitled to protection, and to the judicial process itself.

Id. at 860.
113. 672 F.2d at 1291.
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however, a trial judge may be justified in taking somewhat greater precautions 
to protect fair trial rights than he would be in prior restraint cases. Nonethe
less, such precautions are justified only after the trial judge has articulated why 
alternative methods of guaranteeing a fair trial in the face of publicity will not 
work.

B. COMPETING INTEREST: INJURY TO INNOCENT PARTIES

Several circuit courts have raised another objection to allowing the press or 
the general public access to evidence that has been presented in open court. 
This is the threat that innocent victims or third parties will suffer some injury 
because of the release of the evidence."4 Most often, excision of the material 
offensive to an innocent party is sufficient to protect his interests.114 115 116 Courts 
should delete material, however, only if they can articulate a great harm to an 
innocent party that can be successfully avoided by deletion of the harmful 
material.

114. See NBC-Jenrette, 653 F.2d at 619-20 (courts may exercise discretion to deny copying of evi
dence injurious to third parties); NBC-Criden, 648 F.2d at 829 (same).

115. See NBC-Jenrette, 653 F.2d at 620 (ordering district court to delete from tapes any material 
injurious to innocent third parties); NBC-Criden, 648 F.2d at 829 (same).

116. 653 F.2d 609 (D.C. Cir. 1981).
117. Id. at 619.
118. Id. at 620. The court was concerned that harm to third persons could flow from “public dissem

ination of libelous or other harmful material contained in the tapes." Id.
119. Id.
120. Id.
121. Id.
122. 501 F. Supp. 854 (E.D. Pa. 1980), rev'd, 648 F.2d 814 (3d Cir. 1981).

1. Case Background
In several of the cases involving release of evidence that already had been 

presented in open court, courts considered the need to protect the interests of 
innocent third parties. For example, the United States Court of Appeals for 
the District of Columbia Circuit in NBC-Jenrettenb said that “possible injury 
to innocent third persons is certainly a factor that may properly be taken into 
account by the district courts in passing upon applications to copy and inspect 
judicial records.”117 In fact, the court identified the “injury to third party” is
sue as “the most significant interest identified by the district court which 
weighs against the broadcasters’ application.”118

Because of the threat to innocent third parties, the D.C. Circuit ordered the 
district court to delete from the videotaped evidence a reference to a member 
of Congress not involved in the trial.119 Further, it directed the district court 
“to receive any objections which innocent third persons mentioned on the 
tapes might make to release of those portions of the tapes which contain objec
tionable material.”120 Although the circuit court cautioned that the district 
court should consider such objections in light of the presumption in favor of 
access, it also held it permissible for the district court to “sanitize the objection
able portions of the tapes to remove the offending remarks or order that the 
identity of the innocent third person be deleted.”121

Similarly, in United States v. Criden122 the trial judge refused to release 



1982] Access to Tapes 213

tapes because of potential injury to third parties: “[T]he tapes now under con
sideration are replete with scurrilous and libelous statements about third par
ties. I simply do not believe that a court should condone, much less 
affirmatively aid, the large-scale republication of such material.”123 The 
United States Court of Appeals for the Third Circuit overturned the lower 
court’s decision to deny all access to the tapes.124 Remanding on the issue of 
harm to third parties, the Third Circuit instructed the district court to exercise 
its discretion in determining whether specific portions of the tapes should be 
deleted.125 126

123. Id. at 862-63. Criticism of the courts for aiding in the dissemination of such material is mis
guided. When courts allow public attendance at a sensational murder trial full of scandal, one could 
argue that they are aiding in the dissemination of scandalous material. Yet the public’s right to attend 
trials is vigorously protected. See supra notes 63-67 and accompanying text (discussing right to attend 
criminal trials). It appears that in the case of taped evidence courts have attached too much weight to 
the technological nature of the dissemination.

The idea that courts play a role in checking the flow of scandalous material out of their courtroom 
stems from reliance in Nixon on cases that dealt with judicial records that were shielded from any 
public exposure. Several courts considering release of tapes have pointed to the language in Nixon that 
the common law right of access must give way when judicial records are to be used to “ ‘gratify private 
spite or promote public scandal.’ ” Nixon v. Warner Communications, 435 U.S. 589, 598 (1978) (quot
ing/» Ae Caswell, 18 R.I. 835, 836, 29 A. 259, 259 (1883)), quoted in Video-Indiana, 672 F.2d at 1293; 
Belo, 654 F.2d at 434 n.29; NBC-Myers, 635 F.2d at 950. See also KSTP-TV, 504 F. Supp. at 361 
(denial of access acceptable when release would promote public ^candal by disseminating disgusting 
details of divorce). Caswell, however, is an 1883 case in which a reporter was seeking access to sealed 
divorce proceedings. 18 R.I. at 835, 29 A. at 259. Courts that rely on this language in the context of the 
age of the video camera fail to distinguish Caswell on its facts.

124. NBC-Criden, 648 F.2d 814, 830 (3d Cir. 1981).
125. Id. at 829.
126. -504 F. Supp. 360 (D. Minn. 1980).
127. Id. at 364.
128. Id. at 362.
129. Id.
130. 648 F.2d at 829.

Perhaps the case with the most emotional appeal was In Re KSTP Televsion 
(KSTP-TV)!16 In KSTP-TV the trial court denied the application of a televi
sion station to copy videotapes made by the defendant. The tapes consisted of 
conversations and conduct preliminary to and in anticipation of the defend
ant’s rape of one of his kidnapping victims.127 Although this evidence had 
been shown in the courtroom and the transcripts had been furnished to the 
media,128 the court denied the application to permit copying of the tapes them
selves because further broadcast would have “impinge[d] upon the precious 
privacy rights of. . . the unfortunate victim of the crime . . . ,”129

In all of these cases, the trial court had made available transcripts of the 
offensive material. The NBC-Criden court identified the anomaly that results 
from allowing excision of offensive material from tapes while making tran
scripts available: “[I]f any portion is deleted the broadcasters will be able to 
identify precisely which material has been deleted by comparing the tran
scripts of the evidence which they already have with the taped material to be 
made available to them.”130

2. An Excision Policy

Denial of press access to evidence already presented in open court should 
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occur only when a judge can articulate a great harm to an innocent party that 
can be prevented by the deletion of harmful material. Courts should not edit 
tapes when they would not edit transcripts unless they can articulate a harm 
uniquely attributable to the release of tapes.

Before ordering material to be withheld from the public, a judge should 
establish that there is a risk of harm to an innocent party great enough to 
overcome the strong presumption of access to tapes that previously have been 
presented in open court.131 Four reasons underlie such a requirement. First, 
the presumption of access to evidence already seen at trial would be eroded if 
the mere mention of third parties was deemed harmful enough to justify exci
sion.132 The declaration of a strong presumption of access by definition means 
that courts should deny release of tapes only when the strong presumption 
comes into conflict with a greater right.133

131. See NBC-Criden, 648 F.2d at 829 (only “serious harm” warrants excision).
132. Courts have had difficulty defining exactly what constitutes harm to innocent parties. For ex

ample, in NBC-Criden the Second Circuit disagreed with the trial court’s formulation of harm:
The district court stated that . . . “the tapes now under consideration are replete with scurri
lous and libelous statements about third parties. 1 simply do not believe that a court should 
condone, much less affirmatively aid, the large-scale republication of such material.” 501 F. 
Supp. at 862-63. As we have previously stated, courts may appropriately exercise their discre
tion to deny copying for rebroadcast of evidence which may inflict unnecessary and intensified 
pain on third parties who the court reasonably finds are entitled to such protection. Our 
review as to the strength of this factor is hampered because the district court has failed to 
specify the nature of the offending statements or identify the persons concerned. For example, 
we do not know if the district court used the terms “scurrilous” and “libelous” as terms of art. 
They have different denotations. A “scurrilous” statement is generally considered to be 
merely “offensive” while a “libelous” statement is actionable. . . . That which is scurrilous to 
one person may be shrugged off by another.

648 F.2d at 829.
133. Courts have also found it difficult to characterize the interest of those who request protection. 

The court in KSTP-TV denied access on the ground that it would infringe privacy rights. 504 F. Supp. 
at 362. In Mitchell, however, the D C. Circuit rejected this approach:

Perhaps the most important point to be made about Mr. Nixon’s privacy claim is that he is 
not seeking to protect an expectation of privacy. The tapes already have been played in a 
public forum. Rather, appellee seeks to avoid only what he terms “intrusion on the sensibili
ties of those whose voices appear on the tapes.” But as appellee concedes, this is not the type 
of injury against which the law provides protection. The fact that neither the legislature nor 
the courts have felt this interest worthy of protection suggests that it is not a substantial basis 
for infringing the common law right to inspect judicial records.

551 F.2d at 1263 (footnotes omitted).
134. Cox Broadcasting v. Cohn, 420 U.S. 469, 494-95 (1974).

Second, the law recognizes that an interest in keeping information private 
fades when the information involved already has appeared in public.134 Thus, 
a departure from the traditional rule of access to judicial records appears justi
fied only in cases in which the potential harm to third parties is substantially 
increased by the release of tapes. Otherwise, another unfounded technology
based distinction arises in this context: the law would allow the media to reveal 
what was said about an innocent person on tape, but would not allow the com
ment to be heard on the tape itself.

Third, a person fearing injury who asks a court to delete potentially harmful 
material from a tape seeks a remedy generally denied to persons who ask for 
excision of material from transcripts. Courts should not exercise greater con
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cern about what they release via tapes than what they release via transcripts 
unless there is a significant difference between the two means of communica
tion. Only cases of great harm uniquely attributable to a taped form of evi
dence justify the extraordinary step of excising from tapes what a court already 
has made available in transcripts.135

135. See infra notes 141-42 and accompanying text (discussing examples of taped evidence poten
tially more harmful than transcripts).

At first blush, the argument that tapes are rarely more harmful than transcripts seems to contradict 
the argument made .rz//ra notes 70-71 and accompanying text that there should be a strong presumption 
of access because tapes contain more information than tape transcripts. The answer to this apparent 
contradiction is that although tapes are capable of conveying more information, not all of the extra 
information is necessarily harmful or prejudicial.

136. The press might do this by naming a person involved, repeating an offensive remark, or describ
ing an offensive scene.

137. The NBC-Criden court pointed out the practical effect of this reality:
We are confident that the court will recognize that in view of our conclusion that there is no 
basis to withhold the right to copy the tapes in general, if any portion is deleted the broadcast
ers will be able to identify precisely which material has been deleted by comparing the tran
scripts of the evidence which they already have with the taped material to be made available 
to them.

648 F.2d at 829.
138. The Supreme Court has recognized that a responsible press has been a leading feature of our 

open society. See Nebraska Press, 427 U.S. at 559-60.
139. For example, even in KSTP-TV it is highly unlikely that a local television station would have 

aired the entire three hours of offensive tape. This fact, of course, does not alone justify release. It 
does, however, highlight that the press serves the role of censor as it selects and edits materials it will 
present to the public.

Denial of access to tapes rarely will be effective to protect the interests of 
innocent parties who are commented on or featured in tapes. The protection 
afforded by a court that withholds from the public portions of a videotape or 
audiotape is of dubious value because the court cannot stop the press from 
reporting what it knows from having seen or heard the tapes in court.136 More
over, excision may elicit comment on and reference to precisely the material 
that the trial court would seek to protect, thus making excision even more 
harmful to a third party than release of an unedited tape.137 In short, the gen
eral ineffectiveness of withholding tapes to protect innocent parties’ interests 
calls into question whether courts should ever deny access in favor of pursuing 
an unattainable goal.

Finally, judges should not assume the role of the press in deciding what the 
public properly should know concerning a particular trial. Generally, the job 
of censorship is left to the press in a free society.138 Whatever the occasional 
excesses of the press, courts should not assume that the press will treat all re
leased material irresponsibly.139 The notion that the press in our country is 
essentially self-censoring also justifies a position that only in cases of potential 
great harm should courts deny access.

3. Assessing the Effect of Electronic Media on Third Party Rights

Deleting references to third parties on tapes, while not ordering the same 
deletions from other court records available to the public, incorrectly empha
sizes the role of technology in the analysis of access cases. Sanitizing court 
documents because they take the form of audiotapes or videotapes, while re
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leasing transcripts of those tapes,140 singles out evidence of a more technologi
cally sophisticated nature for treatment different from that applied to other 
forms of information released. A court that does this is willing to publish tran
scripts that contain libelous remarks, but is not willing to allow the public to 
hear a name uttered in an uncomplimentary way on a videotape. Once again, 
the focus should be on the nature of the information and the effect it will have 
rather than on the technology by which the information is conveyed.

140. See supra note 17 (listing cases that distributed transcripts).
141. The Mitchell court recognized the extreme sensitivity of a recording that reveals intimate per

sonal information, but found that in the case before it no such sensitivity was present:
But even if preventing embarrassment may sometimes justify access restrictions, there is 
plainly no justification for such restrictions here. The tapes at issue are not recordings of 
bedroom or other intimate conversations and the embarrassment Mr. Nixon fears is not re
publication of highly personal matters. Rather, we deal with conversations between business 
associates admitted into evidence as proof of criminal misconduct.

551 F.2d at 1263.
142. Cf. Hill, Defamation and Privacy under the First Amendment, 76 Colum. L. Rev. 1205, 1262 

(1976) (liability for tortious invasion of privacy may exist in cases in which disclosure of “shocking 
character”) (citing Sidis v. F-R Publishing Corp., 113 F.2d 806 (2d Cir.), cert, denied, 311 U.S. 711 
(1940)).

143. 504 F. Supp. 360 (D. Minn. 1980).

In some cases, to be sure, the qualitative difference between the information 
conveyed via videotape and that conveyed via traditional reporting of infor
mation and court transcripts might be great enough that the release of one 
might constitute an intolerable injury to an innocent party when release of the 
other might not. Tapes that reveal scenes of a particularly intimate or personal 
nature141 or of a “shocking” character142 143 may be well suited for denial of ac
cess. For example, in KSTP-TVW actual videotapes of the events leading up 
to the rape of a woman probably are more offensive than a description of their 
contents or a transcript of them. In contrast, it is difficult to understand how 
the mere mention of some third party’s name on a tape is qualitatively differ
ent from a reporter’s mention of the name on a newscast. By requiring a judge 
to describe the great harm to innocent parties and to be reasonably certain that 
excision of material will be effective, the trial judge is forced to focus on the 
information being made public rather than on the manner in which the infor
mation is conveyed. The technology involved thus moves from a central role to 
a more properly incidental role in the analysis.

4. Proposed Standard
A trial judge that wishes to delete references to third parties should indicate 

a serious harm to the innocent party uniquely attributable to a taped form of 
evidence in order to overcome the strong presumption in favor of the release of 
such evidence. When a judge determines that he is warranted in deleting such 
material, he should state why the information communicated via the tape is 
qualitatively different from information that has been released via transcripts 
and other court records.

Conclusion

The guidelines set forth in this note provide a trial judge with the tools nec-
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essary to decide the issues posed in the hypothetical at the outset of the note. 
Because the supermarket executive’s trial is imminent, the trial judge should 
consider the extent to which release of the videotapes could jeopardize the 
executive’s fair trial rights. Although the tapes show the defendant in the midst 
of committing incriminating acts, this case does not on its face warrant denial 
of note. Because media representatives are free to report and describe the con
tents of the tape, the public knows of the executive’s presence at the incrimi
nating bribery sessions. It is difficult to see how viewing the tapes would bring 
about an increase in public prejudice serious enough to warrant denial of ac
cess; the tapes do not have the uniquely prejudicial effect that, for instance, a 
videotape of a heinous crime would have. Thus, there is no actual threat to 
fair trial rights posed by release of the tapes, and the right of access should 
prevail.

Nor should the executive secretary succeed in convincing the judge to deny 
access to the tapes. Although the public airing of the tapes could prove embar
rassing to him, such embarrassment does not rise to the level of the great harm 
needed to overcome the strong presumption of access. The information re
layed by the tapes in this case is not intimate or shocking. Nor is it uniquely 
attributable to the release of the tapes; the secretary’s presence at the bribery 
sessions will be made public at trial. In short, the information conveyed via 
the tape is not qualitatively different from that conveyed in public transcripts 
and reports of the trial.

To be sure, there will be cases more difficult than this hypothetical. When 
such cases arise, trial judges will best uphold the common law right of access to 
judicial records if their analysis focuses on the message rather than its elec
tronic medium. As modern technology carries legal analysis into new waters, 
traditional notions about the importance of a free press should serve as the 
polestar. The judiciary should not be able to prohibit the public outside the 
courtroom from knowing what goes on inside the courtroom, without any 
strong reason for doing so. To permit the courts such discretion would put 
them dangerously close to the role of censor, a role left to the press in a free 
society.

Robert Brian Stack





CASE COMMENT

A Constitutional Right to Avoid Disclosure of 
Personal Matter: Perfecting Privacy Analysis in 
J.P. v. DeSanti, 653 F.2d 1080 (6th Cir. 1981)

Probation officers of the Cuyahoga County, Ohio Juvenile Court customa
rily compile a social history of every juvenile brought before the court.1 Each 
history contains information from a number of sources, including the com
plaining party, the juvenile defendant, the defendant’s parents, and the de
fendant’s school records.2 The history also contains any records of past 
juvenile court proceedings involving either the juvenile or his family, as well as 
any other information the probation officer believes relevant to the disposition 
of the juvenile’s case.3 The consent of the juvenile or his family is not a prereq
uisite to the compilation of the social history.4

1. J.P. v. DeSanti, 653 F.2d 1080, 1082 (6th Cir. 1981). The Ohio Juvenile Code does not require the 
compilation of a social history. Ohio Rev. Code Ann. § 2151.14 (Page 1976). The Code does state, 
however, that the juvenile court probation department “shall make such investigations as the juvenile 
court directs, keep a written record of such investigation, and submit the same to the judge or deal with 
them as he directs.” Id.

2. J.P. v. DeSanti, 653 F.2d 1080, 1082 (6th Cir. 1981).
3. Id.
4. Id. Nonetheless, probation officers may not include much information in the history without 

written consent. Brief for Plaintiffs-Appellants at 36-37 app., J.P. v. DeSanti, 653 F.2d 1080 (6th Cir. 
1981). If the juvenile or family member does not consent to the history’s compilation, probation officers 
may include in the history only existing juvenile court records of the juvenile or family members and 
the police report of the alleged incident precipitating the instant complaint against the juvenile. Id. See 
infra notes 234-35 and accompanying text (discussing effect of consent to compilation on juvenile’s 
claim against postadjudication dissemination).

5. J.P. v. DeSanti, 653 F.2d 1080, 1082 (6th Cir. 1981). Rule 32 of the Ohio Rules of Juvenile Proce
dure allows preadjudication submission of a social history to the juvenile court judge only for certain 
limited purposes. Ohio R. Juv. P. 32. In practice, however, the Cuyahoga County probation officers 
regularly submit the histories prior to adjudication, although the judges do not read them until after 
adjudication or admission of guilt by the juvenile. J.P. v. DeSanti, 653 F.2d 1080, 1082 (6th Cir. 1981).

6. J.P. v. DeSanti, 653 F.2d 1080, 1082 (6th Cir. 1981).
7. Id. Although the social history is available to members of the social services clearinghouse, the 

Ohio Juvenile Code requires that the history be treated as confidential and unavailable to the public. 
Ohio Rev. Code Ann. § 2151.14 (Page 1976). At no time may the juvenile or his family inspect the 
social history. J.P. v. DeSanti, 653 F.2d 1080, 1082 (6th Cir. 1981). The juvenile’s counsel, however, is 
allowed access. Id.

8. 653 F.2d 1080 (6th Cir. 1981).

The probation officer submits the history to the Cuyahoga County Juvenile 
Court judge prior to the juvenile’s adjudicatory hearing.5 At the conclusion of 
the juvenile’s case, regardless of its disposition, the judge returns the social 
history to the juvenile court’s files.6 The history then becomes available on 
request to fifty-five different government, social, and religious agencies, all 
members of a “social services clearinghouse.”7 8

In J.P. v. DeSanti*  two named members of the class of juveniles who had 
appeared in the past or might appear in the future before the Juvenile Court of 
Cuyahoga County brought a class action in the United States District Court

219
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for the Northern District of Ohio.9 The juveniles brought suit against the juve
nile court’s probation officers under 42 U.S.C. § 198310 11 to enjoin access to the 
social histories by anyone but the juvenile court personnel." The class action 
plaintiffs alleged that postadjudication dissemination of social histories to the 
social services clearinghouse violated their constitutional right to privacy.12

9. Id. at 1081.
10. 42 U.S.C. § 1983 (1976) provides: “Every person who. under color of any statute, ordinance, 

regulation, custom, or usage, of any State or Territory or the District of Columbia, subjects, or causes to 
be subjected, any citizen of the United States or other person within the jurisdiction thereof to the 
deprivation of any rights, privileges, or immunities secured by the Constitution and laws, shall be liable 
to the party injured in an action at law, suit in equity, or other proper proceeding for redress.” Id.

11. DeSanti, 653 F.2d at 1085.
12. Id. The two named members of the class asked for $25,000 in damages as compensation for the 

alleged privacy right violation. Id. at 1082. The juveniles also asserted that to the extent Ohio Rule of 
Juvenile Procedure 32 allows preadjudication use of social histories the rule is unconstitutional. Id. 
The plaintiffs made several other claims related to the juvenile court’s preparation and use of social 
histories before and during adjudication. Id. at 1082-85. Discussion of these claims and of their treat
ment by the district and circuit courts is beyond the scope of this comment. This comment is concerned 
solely with that part of the DeSanti opinion pertaining to the constitutional questions raised by the 
postadjudication dissemination of social histories.

13. Id. at 1085-86.
14. Id. at 1086.
15. Id.
16. Id. at 1091.
17. Id. at 1088.
18. 424 U.S. 693 (1976).
19. Id. at 713.
20. 429 U.S. 589 (1977).
21. 433 U.S. 425 (1977).
22. DeSanti, 653 F.2d at 1088-89 (citing Fadjo v. Coon, 633 F.2d 1173, 1175-76 (5th Cir. 1981); 

Plante v. Gonzalez, 575 F.2d 1119, 1132, 1134 (5th Cir. 1978), cert, denied, 439 U.S. 1129 (1979); 
United States v. Westinghouse Elec. Corp., 638 F.2d 570, 577-80 (3d Cir. 1980)).

The district court agreed with the juveniles and held that dissemination of 
social histories to anyone but a juvenile court employee infringed the juveniles’ 
constitutional privacy right to avoid disclosure of personal matters.13 Disclo
sure, said the court, “violate[d[ the right of juveniles and their family members 
to have intimate biographical details protected from exposure by the govern
ment.”14 The district court permanently enjoined the continued postadjudica
tion dissemination of social histories to anyone but a juvenile court 
employee.15

On appeal the United States Court of Appeals for the Sixth Circuit reversed 
the district court’s ruling and held that the constitutional right to privacy does 
not encompass a right to nondisclosure of the juveniles’ records.16 The DeSanti 
court reasoned17 18 that the disclosure of social histories was indistinguishable 
from the disclosure permitted by the Supreme Court in Paul v. Davis.In Paul 
the Supreme Court held that disclosure by police of the official fact of an 
adult’s arrest does not violate his constitutional right to privacy.19 The DeSanti 
court construed decisions of the United States Courts of Appeals for the Fifth 
and Third Circuits as holding that the Supreme Court overruled Paul in 
Whalen v. Roe20 and Nixon v. Administrator of General Services2' The 
DeSanti court said these circuit courts interpreted Whalen and Nixon as hav
ing recognized a general right to nondisclosure of private information as part 
of the constitutional right to privacy.22 The DeSanti court rejected these circuit 
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court holdings, held that Paul still applied, and concluded that neither Whalen 
nor Nixon held that constitutional privacy encompasses a general right to 
avoid disclosure of private information.23

23. 653 F.2d at 1089-90.
24. Id. at 1090.
25. Id. at 1091.
26. Id. at 1090.
27. 424 U.S. 693 (1976).
28. Id. at 695-97. At the time of dissemination, the respondent’s guilt or innocence had not been 

resolved, and, in fact, the charge against him was subsequently dismissed. Id. at 696. Respondent 
brought suit under 42 U.S.C. § 1983 (1970) (current version at 42 U.S.C. § 1983 (Supp. V 1980)) alleg
ing violation of rights guaranteed by the United States Constitution. Paul, 424 U.S. at 696. In addition 
to his privacy claim, respondent also asserted a fourteenth amendment claim that the police action 
deprived him of liberty without due process of law. Id. at 697. See generally infra note 53 (discussing 
procedural due process).

29. Paul, 424 U.S. at 713. For a discussion of these previous privacy decisions, see infra note 56 and 
accompanying text.

30. Paul, 424 U.S. at 713.

Nonetheless, the DeSanti court expressly declined to hold that there is no 
constitutional right to nondisclosure of private information.24 It determined 
only that not all privacy interests in nondisclosure are of constitutional dimen
sion.25 The court concluded that the constitutional right to privacy encom
passes only “fundamental” interests and interpreted Paul v. Davis as excluding 
from this category the interest in nondisclosure of social histories.26 27

This comment criticizes the Sixth Circuit’s holding in DeSanti that the con
stitutional right to privacy does not prohibit postadjudication disclosure of the 
juveniles’ social histories. The comment first demonstrates that the DeSanti 
court relied on inapposite precedent when it found Paul v. Davis controlling. 
Inasmuch as Paul was not dispositive, the DeSanti court did not need to in
quire whether Whalen overruled Paul. Instead, the court should have inquired 
whether Supreme Court precedent recognized constitutional protection against 
disclosure of personal matter such as that contained in the social histories. To 
answer this inquiry, the comment examines Whalen v. Roe and other Supreme 
Court privacy cases and determines that these cases support the existence of a 
right to nondisclosure of personal matter as part of the constitutional right to 
privacy. The comment then proposes a methodology for deciding the scope of 
the right’s protection. Finally, the comment applies this methodology to the 
facts of DeSanti and concludes that disclosure of portions of the social histo
ries violated the juveniles’ constitutional right to privacy.

I. Distinguishing Paul v. Davis

The linchpin of the DeSanti opinion is Paul v. Davis?-'1 In Paul the Supreme 
Court rejected the respondent’s claim that dissemination by police to local 
merchants of the fact of his arrest on a shoplifting charge violated his constitu
tional right to privacy.28 The Court viewed his claim as “far afield” of funda
mental privacy claims upheld in its previous decisions29 and held that the 
constitutional right to privacy does not prevent disclosure of “a record of an 
official act such as an arrest.”30 In direct reliance on Paul the DeSanti court 
held that the interest in nondisclosure of juvenile records was not of constitu
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tional dimension.31 The DeSanti court reasoned that disclosure of the 
juveniles’ social histories was “indistinguishable” from the disclosure of the 
arrest permitted in Paul.32

31. 653 F.2d at 1091.
32. Id. at 1088. The court did not explain the similarity between the two types of disclosure. Id. This 

in itself detracts from the credibility of the court’s reliance on Paul.
33. Paul. 424 U.S. at 713. See Crain v Krehbiel, 443 F. Supp. 202, 209 n.3 (N.D. Cal. 1978) ("Paul 

held that public dissemination by government officials of information in a public record infringes no 
constitutional rights of individuals affected by the dissemination”).

A public record is one affording notice or information to the public or one that is open to the public. 
Black’s Law Dictionary 1438 (rev. 4th ed. 1951). See Nixon v. Warner Communications, Inc., 435 
U.S. 589, 597 (1978) (United States courts recognize general right to inspect and copy public records); 
Cox Broadcasting Corp. v. Cohn, 420 U.S. 469, 472-73 (1975) (indictments available for public inspec
tion part of public record); Crain v. Krehbiel, 443 F. Supp. 202, 209 n.3 (N.D. Cal. 1978) (public record 
is record maintained publicly).

The respondent in Paul was arrested in Louisville, Kentucky. Paul, 424 U.S. at 695. Opinion Number 
76^478 of the Attorney General of Kentucky holds that all records of the police department are subject 
to public inspection unless they are specifically exempted by statute. Ky. Op. Att’y Gen. 2-210 to 2-211 
(1976). There is no statute exempting arrest records. Ky. Rev. Stat. Ann. § 17.150 (Bobbs-Merrill 
1980). See Opinion Number 76-424 of the Attorney General that holds that because arrest records do 
not contain information of a personal nature, police may not withhold inspection of a client’s arrest 
record from an attorney. Ky. Op. Att’y Gen. 2-183 to 2-184 (1976).

34. 420 U.S. 469 (1975).
35. Id. at 495-97.
36. Id. at 494-95. The Court quoted from the Tentative Draft of the Second Restatement of Torts: 

"There is no liability when the defendant merely gives further publicity to information about the plain
tiff which is already public.” Id. at 494 (quoting Restatement (Second) of Torts § 652D comment c 
(Tent. Draft No. 13. 1967)).

37. Crain v. Krehbiel, 443 F. Supp. 202 (N.D. Cal. 1978).
38. Crain, 443 F. Supp. at 209 n.3. In Crain the plaintiff argued that the government’s threatened 

disclosure of his role as an informant in a drug case would stigmatize him and expose him to retalia
tion. Id. at 209. The Crain court found this privacy interest analogous to the reputation interest held 
constitutionally unprotected in Paul and denied constitutional protection. Id

39. 633 F.2d 1172 (5th Cir. 1981).
40. Drawing a distinction in this context between information on and off the public record in essence 

makes the constitutional right to nondisclosure of information contingent on state law. Although this 
may seem anomalous, conditioning a constitutional right on state law is supported by “well-established 

Paul held that the Constitution does not protect information on the public 
record against disclosure by the government.33 Paul's holding does not neces
sarily extend to information off the public record. In a context slightly differ
ent from Paul, the Supreme Court in Cox Broadcasting Corp. v. Cohn34 held 
that the Constitution prohibits a state from imposing sanctions on the press for 
publishing information already on the public record.35 The Court noted that 
“even the prevailing [tort] law of invasion of privacy generally recognizes that 
the interests of privacy fade when the information involved already appears on 
the public record.”36

In addition to Supreme Court precedent, a federal district court has sug
gested that Paul's holding is limited to information on the public record.37 
That court explained that Paul meant that “[i]f a legitimate governmental in
terest is served by maintaining the record publicly . . . any additional notori
ety given the information in that record may not inflict any constitutionally 
cognizable injury on the subject of the record.”38 39

More specifically, the decision of the United States Court of Appeals for the 
Fifth Circuit in Fadjo v. Coon3C> demonstrates that Paul is not controlling in a 
case involving the dissemination of information not available to the public.40 
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In that case, the state had obtained testimony from Fadjo who was a witness in 
its investigation.41 The state released his subpoenaed testimony, containing in
timate biographical details and obtained under a pledge of confidentiality, to a 
credit investigator and six insurance companies.42 Fadjo alleged that this ac
tion deprived him of his constitutional privacy right to avoid disclosure of per
sonal matter.43 The district court dismissed the claim for failure to present a 
substantial federal question.44 On appeal, the state urged the Fifth Circuit to 
affirm on the basis of Paul v. Davis.45 The Fifth Circuit declined to do so, 
noting that “Fadjo’s case is distinguishable from Paul since it involves the rev
elation of intimate information . . . rather than the dissemination of official 
information.”46

precedent." Walinski and Tucker, Expectations of Privacy: Fourth Amendment Legitimacy Through 
State Law, 16 Harv. C.R.-C.L. L. Rev. 1, 8 (1981) (discussing state law as source of fourth amendment 
privacy expectations). For example, state law creates fourteenth amendment property and liberty inter
ests. Id. at 8-9. See, e.g.. Bishop v. Wood, 426 U.S. 341, 344-45 (1976) (sufficiency of claim of proce
dural due process entitlement to property interest decided by reference to state law); Goss v. Lopez, 419 
U.S. 565, 572-73 (1975) (state statute entitling appellees to public education created property interest 
protected by procedural due process); Board of Regents v. Roth, 408 U.S. 564, 577 (1972) (state law 
may create property interests protected by procedural due process).

41. Fadjo, 633 F.2d at 1174.
42. Id
43. Id
44. Id.
45. Id. at 1176 (citing Paul v. Davis, 424 U.S. 693 (1976)).
46. Id. at 1176. The court held that the witness had stated a cause of action under 42 U.S.C. § 1983 

(1976) (current version at 42 U.S.C. § 1983 (Supp. IV 1980)) and remanded the case to the district court 
to balance the invasion of privacy against any legitimate state interests. Fadjo, 633 F.2d. at 1174-76. 
See infra notes 191-222 and accompanying text (discussing standard of review courts should apply to 
nondisclosural privacy claims). In addition to distinguishing Paul, the court expressed the opinion that 
Paul must be read in light of Whalen and Nixon, both of which it thought expanded the “privacy 
interest in confidentiality.” Fadjo, 633 F.2d. at 1176.

47. Ohio Rev. Code Ann. § 2151.14 (Page 1976). The Code states, “The reports and records of the 
[probation] department shall be considered confidential information and shall not be made public." Id.

48. DeSanti, 653 F.2d. at 1088. There are a number of possible explanations for the DeSanti court’s 
reliance on Paul. First, the DeSanti court may have interpreted Paul broadly as holding that no pri
vacy interest exists in nondisclosure of any type of criminal record. By analogy, sub silencio, the 
DeSanti court may have extended that holding to juvenile records. This interpretation might explain 
the court’s conclusion that disclosure of “juvenile court records” was constitutional. Id. at 1090. The 
court did not say disclosure of “social histories” was constitutional, even though the case specifically 
involved social histories, a separate and distinct category of juvenile court records. Yet, even if this 
explanation of the DeSanti court’s reliance on Paul is correct, that reliance was misplaced. The 
Supreme Court regards adult criminal proceedings and juvenile court proceedings as fundamentally 
different. See McKeiver v. Pennsylvania, 403 U.S. 528, 547 (1971) (trial by jury not constitutionally 
required in juvenile court; imposition would harm juvenile court’s “ability to function in a unique 
manner”). The juvenile court proceeding is supposed to be an “intimate, informal, protective proceed
ing,” id. at 545, which contemplates fairness, concern, sympathy, and parental attention. Id. at 550. Its 
emphasis is rehabilitation, not punishment. Id. at 552 (White, J. concurring). The court’s action 
should “affix no stigmatizing label.” Id. at 544 n.5 (quoting President’s Comm’n on Law Enforce
ment and Admin, of Justice, United States Task Force on Juvenile Delinquency Task 
Force Report: Juvenile Delinquency and Youth Crime 9 (1967)). Although the DeSanti court 
may have interpreted Paul as holding that there is no constitutional right to nondisclosure of criminal 
records, an extension of that holding to juvenile court records would, in the words the DeSanti district 
court used to describe the dissemination of social histories, “eviscerat[e] the standards of 'parental at
tention’ by which the Supreme Court has traditionally distinguished juvenile proceedings from adult

Because the social histories in DeSanti were not on the public record,47 48 the 
DeSanti court erred in ruling the disclosure of the histories “indistinguishable” 
from the disclosure of the fact of arrest in Paul.4* Paul does not dictate the 
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conclusion that disclosure of the social histories is constitutional.49 Rather, a 
conclusion of constitutionality depends on whether the constitutional right to 
privacy encompasses the right to avoid disclosure of personal information that 
would not otherwise be available to the public.

II. The Foundation for a Constitutional Right to Avoid 
Disclosure of Personal Matter

The preceding section demonstrated that contrary to the DeSanti court’s as
sertion, Paul v. Davis does not compel the conclusion that disclosure of the 
social histories is constitutional. This section examines whether the constitu
tional right to privacy includes a right to avoid disclosure of personal matter 
such as that contained in the social histories. The section focuses on Whalen v. 
Roe, the Supreme Court case cited by many federal courts in support of the 
existence of a right to nondisclosure. The section argues that regardless of 
whether Whalen recognized such a right, it at least showed the Court’s willing
ness to do so and provided some indication of the right’s scope. The section 
concludes that the DeSanti court should have recognized the right to nondis
closure not only because the Supreme Court has suggested its existence, but 
also because it is an essential element of privacy.

The Supreme Court recognizes a constitutional right to privacy. In the

criminal proceedings.” J.P. v. DeSanti, No. C78-697, slip op. at 13 (N.D. Ohio Dec. 18, 1978), rev’d, 
638 F.2d 1080 (6th Cir. 1981).

Second, the DeSanti court may have relied on Paul because it found a similar interest in both cases— 
an interest in avoiding stigma by keeping private the fact of arrest/detention and involvement with law 
enforcement/juvenile court authorities, particularly when the charge is subsequently dismissed. Like 
the charges against the defendant in Paul, the charges against one of the DeSanti defendants were 
dismissed. J.P. v. DeSanti, No. C78-697, slip op. at 2 (N D. Ohio Dec. 18, 1978), rev’d, 638 F.2d 1080 
(6th Cir. 1981). A constitutional right to juvenile anonymity, however, was not at issue in DeSanti. 
The issue, rather, was the interest in nondisclosure of personal, private matters. Under the Ohio Juve
nile Code, hearings in the juvenile court are open to the public at the court’s discretion. See Ohio Rev. 
Code Ann. § 2151.35 (Page 1976) (“[i]n the hearing of any case the general public may be excluded”) 
(emphasis added). No absolute prohibition against publicity applies to records kept at the hearing 
stage. Kravitz, Due Process in Ohio for the Delinquent and Unruly Child, 2 Cap. U.L. Rev. 53, 78 
(1973). Probation department records, however, are kept strictly confidential because they contain inti
mate. personal information. Id. If the respondents had brought suit merely to protect their anonymity, 
they would not have limited their attack to the dissemination of social histories and ignored the Ohio 
Juvenile Code provisions that leave the preservation of anonymity to the discretion of the juvenile 
court. The failure of the parties to raise and the district court to discuss the issue of anonymity strongly 
suggests that it was not at issue. See J.P. v. DeSanti, 638 F.2d 1080, 1082 (6th Cir. 1981) (issue of 
anonymity not raised or discussed on appeal); J.P. v. DeSanti, No. C78-697, slip op. at 4 (N.D. Ohio 
Dec. 18, 1978), rev’d, 638 F.2d 1080 (6th Cir. 1981) (issue of anonymity not raised or discussed at trial). 
Moreover, the juveniles objected at trial not only to the postadjudication dissemination of the social 
histories, but also to their compilation on privacy grounds and to their use by the juvenile court on 
procedural due process grounds. Id. The preservation of anonymity could not possibly have been the 
objective of those claims because even if the juveniles had won on these claims, their anonymity would 
not have been preserved. If the basis of the DeSanti court’s reliance on Paul was a belief that anonym
ity was at issue, then that reliance was misplaced.

Finally, the DeSanti court may have relied on an interpretation of Paul that there is no constitutional 
right to nondisclosure of any kind of information. Inasmuch as the DeSanti court expressly declined to 
hold that there is no right to nondisclosure, DeSanti, 653 F.2d at 1090, this explanation cannot be 
correct.

49. Cf. L. Tribe, American Constitutional Law 971-72 (1978) (Paul is case about federalism
based limits on federal court powers under § 1983, not repudiation of substantive principles under 
fourteenth amendment).
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fountainhead privacy case, Griswold v. Connecticut,50 Justice Douglas located 
the source of an individual’s privacy interest in the penumbras cast by the Bill 
of Rights.51 The Court later decided in Roe v. Wade52 that the right to privacy 
is a substantive due process right, that is, a liberty protected by the due process 
clause of the fourteenth amendment.53

50. 381 U.S. 479 (1965). In Griswold the Supreme Court struck down a Connecticut statute forbid
ding the use of contraceptives because the statute violated the constitutional right to marital privacy. 
Id. at 485.

51. Id at 483-84. Other members of the Court wrote separately to offer different privacy right 
sources. Justice Goldberg located the right in the ninth amendment. Id. at 499 (Goldberg, J., concur
ring). Justices Harlan and White found the right in the due process clause of the fourteenth amend
ment. Id. at 500, 502 (Harlan, J„ and White, J., concurring). For a discussion of their different 
rationales see Symposium on the Griswold Case and the Right of Privacy, 64 Mich. L. Rf.v. 197 (1965).

The fourteenth amendment’s due process clause provides: “nor shall any state deprive any person of 
life, liberty, or property, without due process of law . . . .” U.S. Const, amend. XIV, § 1. Justice 
Douglas may have hesitated to infer substantive, personal rights from the due process clause because 
that approach, illustrated by Lochner v. New York, had been discredited in the area of economic and 
social welfare legislation. Compare Lochner v. New York, 198 U.S. 45, 58 (1905) (statute limiting 
bakery employees to 60-hour work week violated right to contract, part of liberty protected by four
teenth amendment) with Ferguson v. Shrupa, 372 U.S. 726, 730-32 (1963) (Kansas statute regulating 
practice of debt adjustment does not violate due process clause; since Lochner doctrine has been dis
carded Court relies on original constitutional proposition that courts do not substitute their social and 
economic beliefs for judgment of legislature). See Note, Fornication, Cohabitation, and the Constitution, 
77 Mich. L. Rev. 252, 257 (1978) (“specter” of Lochner “haunted” Griswold court.)

Nevertheless, a line of cases inferring substantive individual and personal rights from the due process 
clause has survived. See, eg.. Loving v. Virginia, 388 U.S. 1, 12 (1967) (right to marry); Pierce v. 
Society ofSisters, 268 U.S. 510, 534-35 (1925) (right to direct rearing and education of children); Meyer 
v. Nebraska. 262 U.S. 390, 399 (1923) (right to establish a home and rear children); see also G. Gun
ther, Constitutional Law 570-71 (10th ed. 1980) (Pierce and Meyer decisions represent “aspect of 
the Lochner tradition that never wholly died"); Emerson, Nine Justices in Search of a Doctrine. 64 
Mich. L. Rev. 219, 222 (1965) (discussion of substantive due process issues in Griswold).

Justice Douglas could have added to that line of cases but chose not to rest his decision on a due 
process ground. Emerson, supra, at 222-25. He “reaffirmfed] the principles of. . . Pierce and Meyer" 
but used these cases as illustrations of penumbral guarantees of the first amendment, not of the four
teenth amendment. Griswold, 381 U.S. at 482-83. In Roe v. Wade the Court acknowledged that Meyer 
and Pierce were indeed fourteenth amendment due process cases. 418 U.S. 113, 152 (1973). Later in 
Whalen v. Roe, the Court grouped these cases with those protecting the privacy interest in making 
certain kinds of important decisions free from government interference. 429 U.S. 589, 599-60 (1977). 
See infra note 56 and accompanying text (discussing privacy interest in making decisions free of gov
ernmental interference).

52. 410 U.S. 113 (1973). In Roe v. Wade the Court held that the constitutional right to privacy 
includes the right of a woman to decide whether to terminate her pregnancy in the first trimester with
out governmental interference. Id. at 163-64.

53. Id. at 153 (“[tjhis right of privacy, whether it be founded in the Fourteenth Amendment’s con
cept of personal liberty and the restrictions on state action, as we feel it is, or, as the District Court 
determined, in the Ninth Amendment’s reservation of rights of the people, is broad enough to encom
pass a woman’s decision whether or not to terminate her pregnancy”) (emphasis added); see also 
Whalen v. Roe, 429 U.S. 589, 599 n.23 (1977) (“[i]n Roe v. Wade ... the Court expressed the opinion 
that the ‘right of privacy’ is founded in the Fourteenth Amendment’s concept of personal liberty”).

The Supreme Court has interpreted the due process clause to provide two different types of constitu
tional protection. The Court has interpreted the clause to mean that the government cannot deprive an 
individual of liberty without adequate procedural safeguards. This is the doctrine of procedural due 
process. See, eg., Fuentes v. Shevin, 407 U.S. 67, 80 (1972) (due process requires notice and opportu
nity to be heard); Moore v. Dempsey, 261 U.S. 86, 90-91 (1922) (execution of judgment based on mob- 
induced verdict void because deprived accused of life and liberty without due process of law); Hovey v. 
Elliott, 167 U.S. 409, 417 (1897) (due process of law means right to be heard in one’s defense). See 
generally G. Gunther, supra note 51, ch. 8 (discussing procedural due process); L. Tribe, supra note 
49, at 501-02 (1978).

The court has also interpreted the due process clause to mean that even when procedural safeguards 
are adequate there are limits on the government’s ability to take away liberty. This is the doctrine of 
substantive due process. Note, Developments in the Law—The Constitution and the Family, 93 Harv. L.
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Although the DeSanti court described privacy generally as the “right to be 
left alone,’’* 54 commentators suggest that constitutionally protected privacy has 
several distinct aspects.55 The aspect the Supreme Court has protected most 
vigorously is the right to make autonomous decisions in areas of fundamental 
importance such as marriage, procreation, contraception, family relationships, 
childrearing, and child education.56 The Court’s method of choosing which 
autonomous decisions to protect, however, is unclear and has spawned consid
erable controversy.57

Rev. 1156, 1166 (1980). This doctrine provides that the government cannot take away liberty unless the 
deprivation bears a reasonable relation to a state purpose (the so-called “reasonable relation test”). 
Note, supra, at 1167. See Williamson v. Lee Optical Co., 348 U.S. 483, 485-88 (1955) (legislative meas
ure regulating issuance of optical prescriptions and sale of eyeglasses rational way to exercise state 
police power).

In addition, substantive due process specially protects certain liberties against state intrusion. Note, 
supra, at 1167; see Moore v. City of E. Cleveland, 431 U.S. 494, 502 (1977) (plurality opinion) (substan
tive due process gives "enhanced protection to certain substantive liberties”). State action depriving the 
individual of these liberties must survive stricter scrutiny than that of the rational relation test. Id. 
(citing Poe v. Ullman, 367 U.S. 497, 542-43 (1961) (Harlan. J., dissenting)). See infra notes 194-200 and 
accompanying text for a discussion of the nature of this heightened scrutiny. The Supreme Court 
identified the right to privacy as one of these specially protected liberties when it located the right's 
source in the fourteenth amendment. See Roe v. Wade, 410 U.S. at 153 (right to privacy founded in 
fourteenth amendment's concept of personal liberty).

54. 653 F.2d at 1089 (quoting Olmstead v. United States, 277 U.S. 438, 478 (1928) (Brandéis, J., 
dissenting)).

55. See generally, Beardsley, Privacy: Autonomy and Selective Disclosure, in Privacy, Nomos XIII 
56 (J. Pennock and J. Chapman eds. 1971) (identifying autonomy and selective disclosure as aspects of 
privacy); Gerety, Redefining Privacy, 12 Harv. C.R.-C.L. L Rev. 233 (1977) (identifying “autonomy 
or control over the intimacies of personal identity” and right to confidentiality as aspects of privacy); 
Gross, The Concept of Privacy, 42 N.Y.U. L. Rev. 34, 37-38 (1967) (identifying mental repose, physical 
solitude, physical exclusiveness, and autonomy as aspects of privacy); Kurland, The Private I. U. Chi. 
Mag., Autumn 1976, at 7, 8 (identifying right to be free from government surveillance and intrusion, 
right not to have private affairs made public by government, and right to be free in action, thought, 
experience, and belief from government compulsion as aspects of privacy); Comment, The Taxonomy of 
Privacy: Repose, Sanctuary and Intimate Decision, 64 Calif. L. Rev. 1447 (1976) (identifying repose, 
sanctuary and intimate decision as aspects of privacy); Note, Roe and Paris: Does Privacy Have a 
Principle?, 26 Stan. L. Rev. 1161 (1974) (identifying freedom to make decisions and freedom to keep 
personal information private as aspects of privacy).

56. Whalen v. Roe, 429 U.S. 589, 600 n.26 (1977) (quoting Paul v. Davis, 424 U.S. 693, 713 (1976)). 
The Whalen Court said the following cases had protected decision-making privacy: Roe v. Wade, 410 
U.S. 113 (1973) (decision to terminate pregnancy); Doe v. Bolton, 410 U.S. 179 (1973) (same); Loving v. 
Virginia, 388 U.S. 1 (1942) (decision to marry); Griswold v. Connecticut. 381 U.S. 479 (1965) (decision 
to use contraceptives); Pierce v. Society of Sisters, 268 U.S. 510 (1925) (decision how to educate one’s 
children); Meyer v. Nebraska, 262 U.S. 390 (1923) (decision to marry, establish a family, and bring up 
children). Whalen v. Roe, 429 U.S. 589, 600 n.26 (1977).

57. See, eg., Ely, Foreword: On Discovering Fundamental Values. 92 Harv. L. Rev. 5, 16 (1978) 
(Supreme Court imposes its own values when deciding which autonomous decisions to protect); Hen
kin, Privacy á Autonomy, 74 Colum. L. Rev. 1410, 1426 (1974) (Court’s method of deciding which 
autonomous decisions to protect involves case by case line drawing); Karst, The Freedom of Intimate 
Association, 89 Yale L.J. 624 (1980) (Court protects freedom of intimate association by protecting 
certain autonomous decisions); Note, supra note 53. at 1168-87 (Court relies on tradition when protect
ing certain decisions); Note, supra note 51, at 266-71 (Court relies on tradition, history, and collective 
conscience when protecting certain decisions). See generally G. Gunther, supra note 51, at 570-610 
(discussing Court’s special protection of certain aspects of autonomy).

58. Whalen v. Roe, 429 U.S. 589, 599 (1977).
59. 429 U.S. 589 (1977).

The Supreme Court has mentioned another aspect of the constitutional right 
to privacy: the right of informational privacy, or, alternatively stated, the right 
to nondisclosure of personal matter.58 59 Prior to Whalen v. Roe?9 decided in 
1977, the Court did not explicitly distinguish between autonomy and nondis
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closure, but referred only to a general right to privacy.60 In Whalen the Court 
attempted to clarify its privacy analysis.

Whalen addressed the constitutionality of a New York statute, provisions of 
which required the New York Public Health Commissioner to obtain from 
physicians the names and addresses of all persons who had obtained pursuant 
to a doctor’s prescription certain “Schedule II” drugs61 for which there is both 
a legal and illegal market.62 In addition, the provisions required the Commis
sioner to record this information on a centralized computer file.63 The appel
lees, users of the drugs, alleged that the statutory provisions violated their 
constitutional right to privacy.64 The district court agreed, concluding that doc
tor-patient privacy is constitutionally protected and can be regulated only if 
there is a compelling state interest and a statute narrowly tailored to promote 
that interest.65 The district court conceded that the statute promoted a compel
ling state interest.66 The court found, however, that the patient identification 
requirements were not necessary to promote that interest.67 The court there
fore ruled unconstitutional and enjoined enforcement of the patient identifica
tion requirements.68

On direct appeal69 the Supreme Court rejected the district court’s holding.70

60. See, e.g, Roe v. Wade, 410 U.S. 113, 152 (1973) (discussing right to privacy); Eisenstadt v. Baird. 
405 U.S. 438. 453 (1972) (same); Stanley v. Georgia, 394 U.S. 557, 564 (1969) (discussing right to be free 
from unwanted governmental intrusions into privacy); Griswold v. Connecticut, 381 U.S. 479, 485 
(1965) (discussing right to privacy). One commentator argues that the Court needlessly confused pri
vacy analysis by failing to distinguish these two separate and distinct privacy interests. Note, Roe and 
Paris: Does Privacy Have a Principle?, 26 Stan. L. Rev. 1161 (1974). The note contends that the Court 
in Griswold actually protected the disclosure of contraceptive use by married couples, not the use itself, 
inasmuch as it approved state regulation of contraceptives by less intrusive means. Id. at 1163. The 
note opined that in Roe k Wade, however, the Court clearly protected the right of a woman to decide 
privately whether to bear a child. Id.

61. Schedule II drugs include opium and opium derivatives, cocaine, methadone, amphetamines, 
and methaquolone. Whalen, 429 U.S. at 593 n.8.

62. Id. at 591-92. The statute’s purpose was to allow authorities to monitor the use and so prevent 
the abuse of these drugs. Id.

63. Id. at 591.
64. Id. at 600.
65. Roe v. Ingraham, 403 F. Supp. 931, 936-37 (S.D.N.Y. 1975) (three judge court pursuant to Anti

Injunction Act, 28 U.S.C. § 2281 (1970) (repealed 1976)), rev’dsub nom. Whalen v. Roe, 429 U.S. 589 
(1977).

66. 403 F. Supp. at 937. Although the court stated that the statute promoted a “legitimate" state 
interest, the court’s formulation of its standard of review indicates that it meant “compelling.”/;/

67. Id. at 937. The district court based this conclusion on the following facts. An existing state 
prescription form program provided for the issuance of serially numbered prescription forms to physi
cians. In addition, doctors prescribing and pharmacists dispensing Schedule II drugs were given a 
Drug Enforcement Administration number. Consequently, the state could promptly determine the 
quantity of drugs prescribed and dispensed by particular physicians and pharmacists. Thus, over-pre
scription and over-dispensation, thefts, and forgeries could be detected. Given this scheme, the district 
court concluded that the patient identification requirement added nothing to the state’s effort to control 
the abuse of Schedule II drugs. Id.

68. Id. at 938. The district court’s decision is an illustration of strict scrutiny, the heightened scrutiny 
courts give statutes that impinge on liberties protected by the due process clause. See supra note 53 and 
infra notes 194-200 and accompanying text (discussing due process strict scrutiny).

69. Jurisdiction was conferred on the Supreme Court by 28 U.S.C. §§ 1253, 2101 (b)( 1970) (current 
version at 28 U.S.C. §§ 1253, 2101(b) (1976)). Whalen, 429 U.S. at 591 n.3. Section 1253 provided that 
any party may appeal directly to the Supreme Court from an order granting or denying injunctive relief 
in a suit required to be heard and determined by a district court of three judges. 28 U.S.C. § 1253 
(1970). Section 2101 set forth the procedural requirements for a direct appeal. 28 U.S.C. § 2101 
(1970).

70. Whalen, 429 U.S. at 603-04.
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The Court held that there “was nothing unreasonable in the [legislature’s] as
sumption that the patient-identification requirement might aid in the enforce
ment of laws designed to minimize the misuse of dangerous drugs.”71 The 
district court’s failure to find a necessity for the patient identification require
ment was not a sufficient reason to hold the requirement unconstitutional.72

71 Id. at 597-98. In effect, the Supreme Court applied the rational relation test, the deferential stan
dard of review applied to regulations that do not infringe specially protected aspects of liberty. See 
supra note 53 (discussing rational relation test). The Court never discussed the applicability of a higher 
standard of review because, as the rest of the opinion indicates, the Court failed to find a constitutional 
violation of a liberty specially protected by the due process clause. See Whalen, 429 U.S. at 598-606 
(statute did not constitutionally violate privacy interests in nondisclosure of personal matters or in 
autonomous decision-making).

72. Whalen. 429 U.S. at 598.
73. Id. at 598-606.
74. Id. at 599-600 (emphasis added).
75. 381 U.S. 479, 485 (1965) (protecting constitutional right to marital privacy).
76. 394 U.S. 557, 565 (1969) (protecting constitutional right “to be free from state inquiry into the 

content of [one’s] library”).
77. Whalen, 429 U.S. at 599 n.25.
78. Id. at 599 n.24.
79. Kurland, The Private /, U. Chi. Mag., Autumn 1976, at 7, 8. The Court quoted the following 

passage from the article: “There are at least three facets [of a constitutional right of privacy] that have 
been partially revealed, but their form and shape remain to be fully ascertained. The first is the right of 
the individual to be free in his private affairs from governmental surveillance and intrusion. The second 
is the right of an individual not to have his private affairs made public by the government. The third is 
the right of an individual to be free in action, thought, experience, and belief from governmental com
pulsion.” Whalen, 429 U.S. at 599 n.24 (quoting Kurland, supra, at 8). The Court said the first facet 
Kurland describes is directly protected by the fourth amendment, while the second and third corre
spond to the interest in nondisclosure of personal matters and the interest in making autonomous deci
sions. Id. at 599 n.24.

The Court then addressed the appellees’ claim that the statute violated their 
right to privacy.73 In doing so, the Court apparently recognized unequivocally 
a right to nondisclosure of personal matter:

The cases sometimes characterized as protecting “privacy” have in 
fact involved at least two different kinds of interests. One is the indi
vidual interest in avoiding disclosure of personal matters, and another 
is the interest in independence in making certain kinds of important 
decisions. Appellees argue that both of these interests are impaired 
by this statute. The mere existence in readily available form of the 
information about patients’ use of Schedule II drugs creates a genu
ine concern that the information will become publicly known and 
that it will adversely affect their reputations. This concern makes 
some patients reluctant to use, and some doctors reluctant to pre
scribe such drugs .... Thus the statute threatens to impair both 
their interest in the nondisclosure of private information and also 
their interest in making important decisions independently.74 * *

The Court cited the Supreme Court opinions Griswold v. Connecticut™ and 
Stanley v. Georgia™ in support of its proposition that the right to privacy in
cludes a right to nondisclosure of personal matters.77 The Court also cited 
with approval78 an article by Professor Philip Kurland that identifies one facet 
of constitutional privacy as “the right of an individual not to have his private 
affairs made public by the government.”79

The Whalen Court held, however, that the New York program did not, “on 
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its face pose a sufficiently grievous threat to either interest to establish a consti
tutional violation.”80 The Court reasoned that the statutory safeguards to pre
vent dissemination of the potentially damaging information to the public 
adequately protected the individual’s interest in nondisclosure.81 The Court 
deemed disclosure by the patients to the state an essential part of modern med
ical practice and thus not an impermissible invasion of privacy.82

80. Whalen. 429 U.S. at 600.
81. Id. at 600-02. The Court also reasoned that because the state did not entirely prohibit the use of 

Schedule II drugs nor condition access to them on consent of third parties, the individual was not 
deprived of the right to decide, with the advice of a physician, to use the medication. Id. at 603.

82. Id. at 602. The Court also noted that disclosure to the New York Department of Health was not 
significantly different from disclosure required under prior New York law, nor "meaningfully distin
guishable from a host of other unpleasant invasions of privacy that are associated with many facets of 
health care.” Id. The Court cited as examples statutory reporting requirements related to venereal 
disease and child abuse. Id. at 602 n.29. In addition, the Court cited Planned Parenthood of Cent. Mo. 
v. Danforth, which upheld that section of a statute imposing reporting requirements on health facilities 
and physicians who perform abortions. Id. at 602 n.29 (citing Planned Parenthood of Cent. Mo. v. 
Danforth, 428 U.S. 52, 79-81 (1976). See infra note 169 (reconciling Danforth with constitutional right 
to nondisclosure).

83. Whalen, 429 U.S. at 605.
84. Id.
85. Id. at 605-06.
86. Id. at 606-07 (Brennan, J., concurring).
87. Id. at 606.
88. Id.
89. Id. at 607-09 (Stewart, J., concurring).
90. Id. at 609.
91. Id. at 608-09 (citing Griswold v. Connecticut, 381 U.S. 479 (1965); Stanley v. Georgia, 394 U.S. 

557 (1969)). Justice Stewart said that although Griswold discussed privacy, the constitutional protection 

Anomalously, the Court concluded its opinion with a “word about issues we 
have not decided.”83 In doing so the Court seemed to eviscerate its prior recog
nition of a right to nondisclosure. The Court noted that the government’s duty 
to keep information private was only “arguably” constitutional84 and that the 
Court need not and did not decide any constitutional questions that might be 
presented by unwarranted disclosure of information in government computer 
banks.85 The Court thus took away with one hand what it had already given 
with the other.

Justice Brennan wrote separately to clarify the Court’s meaning.86 He 
explained:

[T]he Court recognize[s] that an individual’s “interest in avoiding dis
closure of personal matters” is an aspect of the right of privacy . . . 
but holds that in this case, any such interest has not been seriously 
enough invaded by the State to require a showing that its program 
was indispensable to the State’s effort to control drug abuse.87

He stated that broad dissemination to the public of the information in the com
puter banks would “clearly implicate constitutionally protected privacy 
rights.”88

Justice Stewart also wrote separately to object to Justice Brennan’s assertion 
that broad dissemination would implicate privacy rights.89 Justice Stewart 
maintained that the Court was not recognizing a general interest in freedom 
from nondisclosure of private information.90 91 Nor, he argued, had the Court 
recognized that interest in either Griswold v. Connecticut or Stanley v. 
Georgia
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The Sixth Circuit in DeSanti agreed with Justice Stewart. It said that 
Whalen did not create a general right to nondisclosure.92 The DeSanti court 
based its contention on the Supreme Court’s language about issues not decided 
and on Justice Stewart’s concurrence.93 The Sixth Circuit stated that Whalen 
held only that the required disclosure did not violate any possible right to have 
information kept private.94 Whalen, it concluded, had not actually recognized 
a general right to nondisclosure.95

afforded in that case related to marriage, privacy in the home, and the right to use contraceptives. 429 
U.S. at 609. He concluded. “Whatever the ratio decidendi of Griswold, it does not recognize a general 
interest in freedom from disclosure of private information.” Id. Justice Stewart distinguished Stanley as 
a first amendment case. Id.

92. DeSanti. 653 F.2d at 1088-89.
93. Id. at 1089. The DeSanti court also repeated Stewart’s analysis of Griswold and Stanley. Id.
94. Id.
95. Id. Thus, the DeSanti court implicitly concluded two things about Whalen. First, Whalen did 

not recognize a general right to nondisclosure of personal matter and second, Whalen did not recognize 
definitively any right to nondisclosure of personal matter . A “general right to nondisclosure” and a 
“right to nondisclosure” are two very different things. The term "right to nondisclosure,” like its coun
terpart “right to privacy,” only expresses the existence of a right. The term does not define the right’s 
scope. The term “general right to nondisclosure,” however, expresses, in addition to the existence of 
the right, some sense of its scope. The adjective “general” indicates that the right is expansive and 
protects all information arguably personal.

96. 575 F.2d 1119 (5th Cir. 1978), cert, denied. 439 U.S. 1129 (1979).
97. Id. at 1132.
98. Id. at 1121.
99. Id. at 1128.
100. Id. at 1 132, 1 135.
101. Id. at 1137.
The United States Court of Appeals for the Fifth Circuit also relied on Whalen to protect the consti

tutional interest in avoiding disclosure of personal matters in Fadjo v. Coon, 633 F.2d 1172, 1174-76 
(5th Cir. 1981). In Fadjo the court held that release by the state of subpoenaed testimony containing 
intimate biographical details to a credit investigator and six insurance companies deprived the witness 
of his constitutional right to nondisclosure of personal matters. Id. The Fifth Circuit, therefore, re
manded the case to the district court to balance the state’s interests in disclosure against the witness’ 
interest in nondisclosure. Id. See also Duplantier v. United States, 606 F.2d 654, 670-71 (5th Cir. 1979) 
(court relied on Plante to hold that although financial disclosure law impinged on nondisclosural pri
vacy right of federal judges, state interests in disclosure outweighed judges’ interests in nondisclosure), 
cert, denied, 449 U.S. 1076 (1981).

102. 638 F.2d 570 (3d Cir. 1980).
103. Id. at 577.

The DeSanti court’s interpretation of Whalen directly contradicts the Fifth 
and Third Circuits’ interpretations. The United States Court of Appeals for 
the Fifth Circuit in Plante v. Gonzalez96 interpreted Whalen as recognizing a 
right to nondisclosure of personal matter.97 In Plante the Fifth Circuit ad
dressed a challenge by state senators to a state statute requiring them to file 
with state authorities detailed information about their personal finances.98 The 
senators alleged that the statute violated their right to nondisclosural privacy.99 
The Plante Court assumed that financial information was personal matter and 
thus under Whalen constitutionally protected against disclosure.100 The court 
held, however, that the state’s interests promoted by disclosure outweighed the 
senators’ interest in nondisclosure.101

The United States Court of Appeals for the Third Circuit in United States v. 
Westinghouse Electric Corp.102 also interpreted Whalen as recognizing a right 
to nondisclosure of personal matter.103 In Westinghouse the National Institute 
for Occupational Safety and Health brought an action to enforce an adminis
trative subpoena requiring Westinghouse to produce the medical records of its 
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employees.104 Westinghouse argued that the compelled disclosure would vio
late its employees’ constitutional privacy rights.105 The Third Circuit relied on 
Whalen as authority for the existence of a right not to have an individual’s 
private affairs made public by the government.106 The court then examined the 
special treatment of medical information in several legal contexts and found 
that the medical records were “well within the ambit of materials’’ entitled to 
privacy protection.107 The Third Circuit next determined that a balancing test 
was appropriate to discern the extent of the privacy protection.108 The Westing
house court concluded that the government’s interests in investigating a health 
hazard outweighed the employees’ privacy interest in the medical records.109

It is difficult to determine whether, in fact, Whalen recognized a constitu
tional right to nondisclosure of personal matter. Although the Court initially 
determined that the right to privacy includes a right to nondisclosure of per
sonal matter, it disclaimed any such determination in the concluding portion 
of its opinion. Thus, the split in the federal courts over the proper interpreta
tion of Whalen is not surprising. The majority of the federal courts, including 
the Fifth and Third Circuits, interpret Whalen as recognizing a constitutional 
right to nondisclosure.110 These courts, however, merely recite the Whalen 
Court’s language about “an interest in avoiding nondisclosure of personal mat
ters” and make no attempt to reconcile this language with the opinion’s con
cluding disclaimer.111

104. Id. at 573.
105. Id. at 576.
106. Id. at 577.
107. Id.
108. Id. at 577-78.
109. Id. at 579.
110. See id. at 575 (although full measure of constitutional protection of right to privacy not yet 

delineated. Whalen recognized right not to have individual’s private affairs made public by govern
ment); Plante v. Gonzalez, 575 F.2d at 1127-28, 1132 (Whalen recognized right to avoid disclosure of 
personal matters); McKenna v. Peekskill Housing Auth., 497 F. Supp. 1217, 1224 (S.D.N.Y. 1980) 
(Whalen identified nondisclosure as major element of constitutionally protected privacy), modified on 
other grounds, 647 F.2d 332 (1981); Doe v. United States Civil Serv. Comm’n, 483 F. Supp. 539, 566 
(S.D.N.Y. 1980) (Whalen declared zone of privacy safeguarded by Constitution embraces individual 
interest in avoiding disclosure of personal matters); Hawaii Psychiatric Soc’y, Dist. Branch v. Ariyoshi. 
481 F. Supp. 1028, 1043 (D. Hawaii 1979) (Whalen identified right to nondisclosure but not applicable 
standard of review); Service Mach. & Shipbuilding Corp. v. Edwards, 466 F. Supp. 1200, 1203 (W D. 
La. 1979) (Whalen recognized right to avoid disclosure of personal matters), rev’d on other grounds. 617 
F.2d 70 (5th Cir. 1980), afifid without opinion, 449 U.S. 913 (1980); Robinson v. MaGovern, 27 Fed. R. 
Serv. 2d (Callaghan) 1372, 1375 (W.D. Pa. 1979) (Whalen recognized plaintiffs had valid privacy inter
ests at stake); McKenna v. Fargo, 451 F. Supp. 1355, 1379 (D.N.J. 1978) (Whalen recognized constitu
tional right to informational privacy), afifid without opinion, 601 F.2d 575 (3d Cir. 1979); Lora v. Board 
of Educ. of New York, 74 F.R.D. 565, 574 (E.D.N.Y. 1977) (Whalen court implicitly acknowledged 
existence of constitutional right to nondisclosure). But see Saint Michael’s Convalescent Hosp. v. Cali
fornia, 643 F.2d 1369, 1374-75 (9th Cir. 1981) (no Supreme Court cases suggest constitutional right to 
privacy implicated by public disclosure of cost information obtained from health care providers of state 
medicare program) (citing Paul v. Davis, 424 U.S. 693, 712-13 (1976)); Crain v. Krehbiel, 443 F. Supp. 
202, 209 (N.D. Cal. 1977) (Whalen Court refused to decide issue of nondisclosural privacy; disclosure 
violates Constitution only when deters or hampers exercise of right independently secured by 
Constitution).

111. United States v. Westinghouse Elec. Corp., 638 F.2d at 577; Plante v. Gonzalez, 575 F.2d at 
1127-28, 1132; McKenna v. Peekskill Housing Auth., 497 F. Supp. 1217, 1224 (S.D.N.Y. 1980), modified 
on other grounds, 647 F.2d 332 (1981); Doe v. United States Civil Serv. Comm’n, 483 F. Supp. 539, 566 
(S.D.N.Y. 1980); Hawaii Psychiatric Soc’y, Dist. Branch v. Ariyoshi, 481 F. Supp 1028, 1043 (D. Ha
waii 1979); Service Mach. & Shipbuilding Corp. v. Edwards. 466 F. Supp. 1200, 1203 (W.D. La. 1979), 
rev’don other grounds, 617 F.2d 70 (5th Cir 1980), ajfid without opinion, 449 U.S. 913 (1980); Robinson 
v. MaGovern, 27 Fed. R. Serv. 2d (Callaghan) 1372, 1375 (W.D. Pa. 1979); McKenna v. Fargo. 451 F.
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In contrast, the few courts, including DeSanti, that hold that the Whalen 
Court did not recognize a constitutional right to nondisclosure of personal 
matter rely on the disclaimer.* 112 Assuming this is a proper interpretation of 
Whalen, an explanation of the opinion’s nondisclosure language might be that 
the Whalen Court first assumed for the purposes of analysis the existence of a 
right to nondisclosure but then considered it unnecessary to decide whether the 
right actually exists because, even if it did, it was not violated in Whalen.113 
This reading of Whalen is plausible.114 Yet most courts, for reasons not articu
lated, do not agree.

Supp. 1355, 1380 (D.N.J. 1978), affd without opinion, 601 F.2d 575 (3d Cir. 1979); Lora v. Board of 
Educ. of New York, 74 F.R.D. 565, 574 (E.D.N.Y. 1977).

112. DeSanti, 653 F. 2d at 1089; Crain v. Krehbiel, 443 F. Supp. 202, 209 (N.D. Cal. 1977).
113. Cf. supra notes 92-95 and accompanying text (discussing DeSantCi treatment of Whalen).
114. Such a reading of Whalen is consistent with the “avoidance doctrine,” which counsels the 

Supreme Court not to decide a constitutional question unless absolutely necessary. See Rescue Army v. 
Municipal Court, 331 U.S. 549, 569 (1947) (Court has developed series of rules under which it will 
avoid deciding large part of all constitutional questions presented to it); Ashwander v. Tennessee Valley 
Auth., 297 U.S. 288, 347 (1936) (Brandeis, J., with Stone, Roberts, and Cardozo, JJ., concurring) (Court 
will not formulate rule of constitutional law broader than required by precise facts before it; Court will 
not decide constitutional question if case can be decided on some other ground).

115. 429 U.S. at 599 & n.25.
116. 381 U.S. 479 (1965).
117. 394 U.S. 557 (1968).
118. 381 U.S. al 485. The pertinent passage reads:

The present case, then, concerns a relationship [marriage] lying within the zone of privacy 
created by several fundamental constitutional guarantees. And it concerns a law which, in 
forbidding the use of contraceptives rather than regulating their manufacture or sale, seeks to 
achieve its goals by means having a maximum destructive impact on that relationship. Such a 
law cannot stand in light of the familiar principle, so often applied by this Court, that a 
“governmental purpose to control or prevent activities constitutionally subject to state regula
tion may not be achieved by means which sweep unnecessarily broadly and thereby invade 
the area of protected freedoms.”

Id. (quoting NAACP v. Alabama, 377 U.S. 288, 307 (1964)).
119. But see Eisenstadt v. Baird, 405 U.S. 438, 453 (1972) (dictum) (Court suggests that Griswold 

stands for proposition that right to privacy protects right of an individual to be free from unwanted 
government intrusion into matters fundamentally affecting decision to beget or bear child).

120. See Ely, The Wages of Crying Wolf, A Comment on Roe v. Wade. 82 Yale L.J. 920, 929-30 
(1973) (Griswold held Connecticut acted unconstitutionally by implementing “intolerably intrusive 
modes of data-gathering”); Note, supra note 55, at 1164-65 (Griswold protected nondisclosure of contra
ceptive use). Griswold also protected contraceptive use in that it prohibited a direct ban on use. This 
could explain why the Whalen opinion cited Griswold also as a case protecting the privacy interest in 

Careful scrutiny of Whalen and Supreme Court precedent suggests several 
arguments that support the majority view that Whalen recognized a right to 
nondisclosure. First, Whalen’s language about avoiding disclosure of personal 
matters is rooted in the Court’s earlier privacy cases. The Whalen Court noted 
that two prior decisions had recognized the interest in nondisclosure to be 
within the sphere of constitutionally protected privacy,115 116 117 Griswold v. Connecti
cutand Stanley v. Georgia."7 In Griswold the Supreme Court struck down a 
statute prohibiting contraceptive use, but at the same time approved the regu
lation of contraceptive manufacture and sale.118 The reason why the direct ban 
on use was unconstitutional was not because it interfered with the decision to 
use contraceptives.119 The decision whether to use contraceptives would be 
equally impaired by regulation of manufacture or sale. Instead the statute’s 
constitutional infirmity was that its enforcement required disclosure of contra
ceptive use to the government.120
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In Stanley the Supreme Court held that, despite the government’s valid in
terest in eliminating obscenity, criminal prosecution for private possession of 
obscene material in the home constituted too drastic an invasion of the “right 
to be free from state inquiry into the content of [one’s] library.”121 Like Gris
wold, Stanley protected nondisclosure of use, not use itself.122 Thus, Whalen 
signifies explicit recognition of a right the Court had implicitly recognized 
before.123

making certain decisions. Whalen, 429 U.S. at 600 n.26. In Cary r Population Servs. Int'l the Court 
struck down a statute regulating access to contraceptives. 431 U.S. 678, 682 (1977) (plurality opinion). 
A plurality of the Court said that Griswold had not approved regulation of contraceptive sale or manu
facture because such regulation infringed on the right to use contraceptives. Id. at 686-87. This state
ment, however, more accurately describes the holding of Cary, not Griswold.

121. Stanley, 394 U.S. at 565.
122. See Project, Government Information and the Rights of Citizens, TS Mich. L. Rev. 971, 1291 

(analyzing Stanley as nondisclosural privacy case).
Justice Stewart, concurring in Whalen, believed that Stanley was based solely on first amendment 

principles. Whalen, 429 U.S. at 609. In Stanley, however, after discussing the fundamental first amend
ment right to receive information and ideas, the Court said: “For also fundamental is the right to be 
free, except in very limited circumstances, from unwanted governmental intrusions into one’s privacy.” 
Stanley, 394 U.S. at 564. In Eisenstadt v. Baird the Court reaffirmed that Stanley is a privacy right case, 
not simply a first amendment case, when it cited Stanley, and in particular the language just quoted, to 
support a constitutional right to privacy. 405 U.S. 438, 453 n.10 (1972) (quoting Stanley, 394 U.S. at 
564). See also Henkin, supra note 57, at 1422 (grouping Stanley with Griswold, Eisenstadt, and Roe v. 
Wade as privacy right case).

123. Cf. McKenna v. Fargo, 451 F. Supp. 1355, 1380 (D.N.J. 1978) (Whalen said interest in nondis
closure “reflected in the language of the opinions of several cases”), affd without opinion, 601 F.2d 575 
(3d Cir. 1979).

124. Whalen, 429 U.S. at 605.
125. Id. at 591-92. The Court said that the statute was needed to prevent the use of stolen or revised 

prescriptions, prevent unscrupulous pharmacists from repeatedly refilling prescriptions, prevent users 
from obtaining prescriptions from more than one doctor, and to prevent doctors from oversubscribing. 
Id The court cited to the New York commission appointed to evaluate the need for the Act. which 
concluded that the statute would produce information “sorely needed" to stem the tide of diversion of 
lawfully manufactured drugs. Id. at 592 n.6.

126. Id. at 593-95. The Court described the following protections. After the prescription forms are 
sorted, coded, logged, and recorded, they are put in a vault for a five-year period and then destroyed. 
The room where the forms are received is surrounded by a locked wire fence and protected by an alarm 
system. The computer tapes containing prescription data are kept in a locked cabinet. When the tapes 
are being used, the computer is run “off-line” so that no terminal outside the computer room can read 
or record anything on the tapes. Public disclosure of the identity of the patients is prohibited and 
punishable by up to a year in prison and a $2000 fine. Id. See L. Tribe, supra note 49, at 971 (if 
Whalen Court’s denial that Paul v. Davis involved any substantively protected interest were authorita
tive, Court’s careful canvassing of procedural safeguards provided by statute to patients whose drug 
prescriptions were retained for five years in computer banks would have been quite unnecessary).

127. Whalen, 429 U.S. at 600; see supra note 74 and accompanying text (quoting Court’s language 
about nondisclosure).

128. Whalen, 429 U.S. at 600-02.

Second, the disclaimer at the end of the Whalen opinion describing issues 
“not decided”124 cannot be authoritative in light of the opinion as a whole. If 
the Whalen Court had not actually recognized a right to nondisclosural pri
vacy, the Court would not have needed to detail either New York’s justifica
tions for compelled disclosure of drug users’ names and addresses125 or the 
protections against dissemination of such information by the state.126 In addi
tion, the Court would not have had to discuss a right to nondisclosure,127 much 
less demonstrate that the right had not been violated.128 Moreover, the Court’s 
citation and discussion of Professor Kurland’s article, which identifies the right 
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to nondisclosure,129 would have been unnecessary if, in fact, a right to nondis
closure did not exist. Nor need the Court have pointed out that the nondis- 
closural privacy interest discussed in Professor Kurland’s article was the same 
as the interest described by the Court.130 In sum, although the Whalen Court 
claimed to leave undecided the issue of whether a nondisclosural privacy right 
exists,131 the weight of the Whalen opinion counsels against believing this 
disclaimer.

129. Id. at 599 n.24 (quoting Kurland, supra note 79, at 8); see supra note 79 and accompanying text 
(discussing Kurland article).

130. Whalen, 429 U.S. at 599 n.24 (quoting Kurland, supra note 79, at 8).
131. Id. at 605.
132. 433 U.S. 425 (1977).
133. Id. at 457. The Presidential Recording and Materials Preservation Act directed the General 

Services Administrator to take custody of Nixon’s papers and tapes, separate private from public por
tions, and return the private portions. Note following 44 U.S.C. § 2107 (Supp. V 1975) (current version 
at 44 U.S.C. § 2107 (1976 & Supp. IV 1980)).

134. Nixon, 433 U.S. at 457 (quoting Whalen, 429 U.S. at 599).
135. Id. at 458.
136. For a discussion of the difference between the privacy rights recognized under the two amend

ments, see infra note 185. As the Sixth Circuit in DeSanti observed, 653 F.2d at 1089, the Nixon Court 
cited Whalen apparently to establish that the former President had a legitimate expectation of privacy 
in the tapes and records that entitled him to fourth amendment protection. Nixon, 433 U.S. at 457. (A 
person has a legitimate expectation of privacy entitled to fourth amendment protection when he has 
exhibited an actual expectation of privacy that society recognizes as reasonable. Katz v. United States, 
389 U.S. 347, 361 (1967) (Harlan, J., concurring)). The Court upheld the Act as reasonable, citing 
cases, including Camara v. Municipal Court, 387 U.S. 523 (1967) and Terry v. Ohio, 392 U.S. 1 (1968), 
that discuss the balancing of interests required to determine whether a search or seizure is reasonable 
under the fourth amendment. Nixon, 433 U.S. at 458.

Third, the Supreme Court’s subsequent decision in Nixon v. Administrator of 
General Services'* 1 reaffirms that Whalen recognized a right to nondisclosural 
privacy. In Nixon the Court rejected the former President’s claim that an Act 
of Congress directing the General Services Administrator to take custody of 
Nixon’s tapes and papers violated Nixon’s constitutional privacy rights.133 In 
the course of its discussion of Nixon’s claim, the Court repeated the nondisclo
sure language from Whalen-. “One element of privacy has been characterized 
as ‘the individual interest in avoiding disclosure of personal matters.’ Whalen v. 
Roe . . . ,”134 The Nixon Court concluded that, although the former Presi
dent had a legitimate expectation of privacy in the documents, protective pro
visions of the Act and an overriding public interest in the documents militated 
against holding the Act unconstitutional.135 In reaching this conclusion the 
Court in Nixon seemed to confuse fourth amendment and fourteenth amend
ment privacy protection by building on a fourteenth amendment privacy inter
est to establish a privacy interest protected by the fourth amendment.136 
Nevertheless, the decision demonstrates that the Nixon Court used as a build
ing block the fourteenth amendment privacy interest in nondisclosure of per
sonal matter that Whalen recognized.

Thus, the thrust of the Whalen opinion as a whole and the Supreme Court’s 
previous and subsequent nondisclosural privacy decisions support the interpre
tation that Whalen recognized a right to nondisclosure of personal matters.

Even if Whalen only assumed for purposes of analysis the existence of a 
right to nondisclosure, but then considered it unnecessary to decide whether 
the right actually exists because it had not been violated, Whalen at the very 
least demonstrates the Court’s willingness to recogmie the right if presented 
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with facts that show that the right has been violated. The Whalen Court, 
evincing sensitivity to the need for nondisclosural privacy protection, revealed 
this willingness when it stated:

We are not unaware of the threat to privacy implicit in the accumula
tion of vast amounts of personal information in computerized data 
banks or other massive government files. The collection of taxes, the 
distribution of welfare and social security benefits, the supervision of 
public health, the direction of our Armed Forces, and the enforce
ment of the criminal laws all require the orderly preservation of great 
quantities of information, much of which is personal in character and 
potentially embarrassing or harmful if disclosed.137

137. 429 U.S. at 605 (emphasis added).
138. Thus, DeSanti was correct to the extent that it argued that Whalen did not recognize & general 

right to nondisclosure. DeSanti, 653 F.2d at 1089. The DeSanti court was not correct, however, when it 
stated that the Fifth and Third Circuits have interpreted Whalen to recognize ».general right to nondis
closure of personal matters. Id. at 1088. Neither the Fifth Circuit in Plante v. Gonzalez, 575 F.2d 1119 
(1978), cert, denied, 439 U.S. 1129 (1979), nor the Third Circuit in United States v. Westinghouse Elec. 
Corp., 638 F.2d 570 (1980), said that the Whalen Court had recognized »general right to nondisclosure. 
The Fifth Circuit did not discuss what “matters” qualify as "personal”, but simply assumed that de
tailed personal financial information of public officials did qualify. Plante, 575 F.2d at 1 133, 1138-39. 
This determination supports a recognition not of a general right but one limited to protection of infor
mation as personal as that in Plante. The Third Circuit’s holding that the information involved in the 
case was “well within the ambit of materials entitled to privacy protection.” Westinghouse, 638 F.2d at 
577, indicates the court’s recognition that the right to nondisclosure exists within limited boundaries.

139. Whalen, 429 U.S. at 605.
140. See infra notes 177-86 and accompanying text (incorporating Whalen definition into this com

ment’s definition of personal matter protected by right to nondisclosure).
141. DeSanti, 653 F.2d at 1091 (quoting Whalen, 429 U.S. at 605).
142. 424 U.S. 693 (1976).
143. DeSanti, 653 F.2d at 1088, 1090-91. See supra notes 18-32 and accompanying text (discussing 

DeSanti's reliance on Paul).
144. 653 F.2d at 1090-91. The Court stated, “Our opinion does not mean we attach little significance 

to the right of privacy, or that there is no constitutional right to nondisclosure of private information.” 
Id. at 1090.

145. Id. at 1090-91.

In addition, Whalen indicates that the right to nondisclosure that the Court 
is willing to recognize is a limited right.138 The Court’s concern about the 
possible dissemination of information “personal in character and potentially 
harmful or embarrassing if disclosed”139 suggests that only personal matters 
meeting this definition, rather than all matters arguably personal, are protected 
by nondisclosural privacy.140

Like the Supreme Court in Whalen, the DeSanti court seemed willing to 
recognize a right to nondisclosure of personal information. The DeSanti court 
stated that it shared the concern about disclosure of personal matter that the 
Whalen Court expressed in the passage above and quoted that passage in its 
entirety.141 The DeSanti court, however, apparently did not think it necessary 
to recognize a constitutionally protected right to nondisclosure because it con
sidered Paul v. Davis142 dispositive of the juveniles’ privacy claim.143 Although 
the DeSanti court refused to recognize a right to nondisclosure of personal 
matter in positive terms, the court stopped short of denying the existence of the 
right altogether.144 The court merely held that not every interest in the protec
tion of personal information rises to constitutional dimension.145

Inasmuch as Paul was not dispositive and Whalen at least indicates the 
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Supreme Court’s willingness to recognize a limited right to nondisclosure, the 
DeSanti court should have proceeded to recognize such a right. Nondisclosure 
of personal information is an essential element of individual privacy.146 Pro
fessor Westin, author of Privacy and Freedom,'* 1 defines privacy as “the claim 
of individuals, groups or institutions to determine for themselves when, how, 
and to what extent information about them is communicated to others.”148 
Professor Westin identifies four reasons why this privacy is essential to the 
individual.149 First, it preserves the personal autonomy that is essential to the 
development of the individual’s “sacred individuality.”150 In addition, privacy 
facilitates emotional release from the pressures of daily life, especially during 
periods of loss, shock, or sorrow.151 Moreover, it makes possible self-evalua
tion, including the exercise of conscience.152 Finally, privacy enables individu
als to engage in limited, reserved, and protected communications.153 This in 
turn gives the individual the ability to share confidences and yet maintain a 
necessary mental distance in interpersonal relationships.154

146. See A. Miller, The Assault on Privacy 25 (1971) (privacy is “individual’s ability to control 
the circulation of information relating to him’’); Gross,The Concept of Privacy, 42 N.Y.U. L. Rev. 34, 
37 (1967) (ability to keep secret personal information about oneself is privacy in its “primary or strong 
sense”).

147. A. Westin, Privacy and Freedom (1967).
148. Id. at 7.
149. Id. at 32.
150. Id. at 33-34.
151. Id. at 34-36.
152. Id. at 36-37.
153. Id. at 37-39.
154. Id.
155. Krattenmaker, Interpersonal Testimony Privileges Under the Federal Rules of Evidence: A Sug

gested Approach, 64 Geo. L.J. 613, 651 (1976).
156. Id.

Professor Krattenmaker, who also defines privacy as the individual’s control 
over communication about himself,155 explains:

Privacy permits people to share intimacies and ideas upon their own 
terms, and thus to establish those mutual reciprocal relinquishments 
of the self that underlie the relations of love, friendship, and trust. 
Without a reserve of privacy, we would have nothing to share and, 
hence, nothing to build upon in our human relationships save fear, 
mistrust, and combativeness. The ability to shield ourselves from 
public view permits the exchange of intimate confidences necessary 
to establish a secure love or trust. The right to privacy thus is an 
inseparable aspect of our humanity.156

The DeSanti court should have concluded that because the Constitution 
protects an individual’s right to privacy, the right to prohibit disclosure of per
sonal matters, the essence of privacy, is necessarily protected.

III. The Boundaries of the Constitutional Privacy Right to Avoid 
Disclosure of Personal Matter

If the DeSanti court had recognized the constitutional privacy right to avoid 
disclosure of personal matter it then would have had to determine whether the 
dissemination of the juveniles’ social histories violated the right. Whalen only 
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indicates that the right to avoid disclosure is not a general one;157 it does not 
provide an analytical framework that the DeSanti court could have applied to 
the juveniles’ claim.158 To make its determination of constitutionality the court 
would have had to delineate the scope of the right to nondisclosure by answer
ing three questions: 1) What kind of information does the right protect? 2) 
Under what circumstances does the right protect the information? 3) What 
standard of review applies to state action that violates the right to nondis
closural privacy?

157. See supra notes 137-39 and accompanying text (demonstrating that right to nondisclosure rec
ognized in Whalen is limited).

158. The Fifth Circuit noted in Plante v. Gonzalez that the Whalen Court did not develop standards 
applicable to public disclosure because the facts indicated that no significant disclosure would likely 
occur. 575 F.2d 1119, 1133 (5th Cir. 1978), cert, denied, 439 U.S. 1129 (1979).

159. As explained supra in note 53, the rights to privacy are liberties entitled to special protection 
under the due process clause. Singling out particular liberties and giving them increased protection 
against state intrusion leads to the danger that the judiciary may merely substitute its values and judg
ments for those of the legislature. See Moore v. City of E. Cleveland, 431 U.S. 494, 502 (1977) (plurality 
opinion) (danger exists that only limits to judicial intervention giving enhanced protection to certain 
substantive liberties become “predilections of those who happen at the time to be Members of this 
Court”). This danger became reality during the Lochner era in the area of economic and social welfare 
legislation; consequently the Supreme Court no longer subjects such legislation to heightened scrutiny. 
See supra note 51 (discussing Lochner era). To prevent the same sort of abuse in the area of individual 
and personal rights, those the Court has labeled “privacy rights,” the Supreme Court has insisted that 
liberties entitled to special protection be limited to interests that are “fundamental” or “implicit in the 
concept of ordered liberty." See Roe v. Wade, 410 U.S. 113, 152 (1973) (“only rights that can be 
deemed ‘fundamental’ or ‘implicit in the concept of ordered liberty’. . . are included in this [constitu
tional] guarantee of personal privacy”) (quoting Palko v. Connecticut, 302 U.S. 319, 325 (1937)). The 
Supreme Court has stated that a right is fundamental if the abolition of the right would violate a 
“principle of justice so rooted in the traditions and conscience of our people as to be ranked as funda
mental.” Palko v. Connecticut, 302 U.S. 319, 325 (1937) (quoting Snyder v. Massachusetts, 291 U.S. 97, 
105 (1934)).

160. Although it did not acknowledge that the Supreme Court had recognized a right to nondis
closural privacy in Whalen, the DeSanti court seemed willing to recognize such a right. See supra notes 
140-45 and accompanying text (discussing DeSanti’s willingness to recognize limited right). The 
DeSanti court held only that not all interests in nondisclosure are of constitutional dimension. 653 
F.2d at 1091. In light of the court’s emphasis on the requirement that all privacy rights be fundamental 
to receive constitutional protection, id. at 1090, the court probably meant that only fundamental inter
ests in nondisclosure are of constitutional dimension.

161. See DeSanti, 653 F.2d at 1087-90 (court concludes privacy interest in nondisclosure of juvenile 
histories not constitutionally protected after comparing this privacy interest to other privacy interests 
Supreme Court previously recognized as protected).

A. WHAT KIND OF INFORMATION DOES THE RIGHT
TO NONDISCLOSURE PROTECT?

The Supreme Court has established that the constitutional right to privacy 
protects only “fundamental” privacy interests.159 Thus the DeSanti court cor
rectly concluded that not all interests in nondisclosure are constitutionally pro
tected, only interests in nondisclosure that qualify as fundamental.160 A 
determination of what information is protected, therefore, hinges on how fun
damental interests are identified.

The DeSanti opinion suggests that the Sixth Circuit would identify funda
mental interests by analyzing whether information the individual seeks to keep 
private is within the areas of privacy that the Supreme Court has recognized as 
constitutionally protected.161 In DeSanti the Sixth Circuit rejected the interest 
in nondisclosure of social histories because it found that, like the interest in 
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nondisclosure of arrest records in Paul v. Davis,'62 it was “far afield” from 
those privacy interests that the Supreme Court has recognized as fundamen
tal.162 163 Paul stated that fundamental privacy interests relate to the areas of mar
riage. procreation, contraception, family relationships, childrearing, and child 
education.164 The Whalen Court, however, made clear that the privacy areas 
enumerated in Paul relate only to the interest in autonomous personal deci
sion-making, one of two privacy interests recognized by the Whalen Court.165 
The interest in nondisclosure is a distinct privacy interest.166 Nonetheless, the 
fervor with which the Sixth Circuit embraced Paul indicates that it might well 
insist that, to be fundamental, a nondisclosural privacy interest must be closely 
related to the areas enumerated in Paul. Stated alternatively, the Sixth Circuit 
would probably restrict the scope of the fundamental interest in nondisclosure 
of personal matters to information related to marriage, procreation, contracep
tion, family relationships, childrearing, and child education.167

162. 424 U.S. 693 (1976).
163. DeSanti, 653 F.2d at 1090 (quoting Paul, 424 U.S. at 713).
164. Paul, 424 U.S. at 713.
165. Whalen, 429 U.S. at 599-600 n.26.
166. Id. at 599-600.
167. In Merriken v. Cressman, 364 F. Supp. 913 (E.D. Pa. 1973), the district court indicated that it, 

too, would restrict the scope of fundamental interests in nondisclosure to information relating to those 
areas enumerated in Paul. In holding that a public school questionnaire inquiring directly into the 
students’ upbringing and family relationships violated their constitutional right to privacy, the court 
stated. “There probably is no more private a relationship, excepting marriage, which the Constitution 
safeguards than that between parent and child.” Id. at 918. See also Project, supra note 122, at 1293 
(suggesting information relating to contraception, childbearing and childrearing, and other fundamen
tally private activities, protected by fundamental right of nondisclosural privacy).

168. See supra notes 137-39 and accompanying text (demonstrating Whalen Court’s willingness to 
recognize right); see also Keiter, Privacy, Children, and Their Parents: Reflections on and Beyond the 
Supreme Court's Approach, 66 Minn. L. Rev. 459, 466 (1982) (Whalen seems to extend constitutional 
privacy to include interest in nondisclosure of “sensitive medical treatment matters”).

169. Whalen, 429 U.S. at 605. In Planned Parenthood of Cent. Mo. v. Danforth, the Court itself 
seemed to betray these concerns by upholding a statute imposing recordkeeping requirements for 
health facilities and physicians performing abortions. 428 U.S. 52, 79, 81 (1976). Tne records could be 
inspected and health data acquired by local, state, and national public health officers. Id. at 79. Be
cause the interest in keeping confidential information relating to an abortion would be protected even 
under the restrictive DeSanti approach, the Danforth case seems inconsistent with a right of nondis
closural privacy. Danforth, however, may reflect the Court's determination that the interest in nondis
closure was outweighed by the state interests in disclosure. Additionally, the forms required by the 
state of Missouri did not require disclosure of the woman’s name. 92 Landmark Briefs and Argu
ments of the Supreme Court of the United States: Constitutional Law 379 (1976 Term 
Supp.). The required information was statistical only, id, and was “used only for statistical purposes.” 

An approach that decides whether an interest in avoiding disclosure of per
sonal matters is fundamental by analyzing whether the information relates to 
the enumerated areas of protected autonomous decision-making is much too 
limited. It excludes the very nondisclosural interest the Supreme Court 
seemed willing to recognize in Whalen, namely the interest in avoiding disclo
sure of prescriptive drug use.168 It also excludes the interests in nondisclosure 
of a great deal of information, similar to prescriptive drug use information, but 
not related to the enumerated areas, that would nevertheless be harmful or 
embarrassing if disclosed. Exclusion of these interests betrays concerns the 
Supreme Court expressed in Whalen over the dissemination of personal 
information.169

An approach that identifies a nondisclosural interest as fundamental by ask
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ing whether the information the individual seeks to keep private meets an ob
jective definition of “personal matter” meets these concerns. It also makes 
sense. Because the interest “in avoiding disclosure of personal matters"™ is 
part of constitutionally protected privacy,170 171 which protects only fundamental 
interests,172 the right to nondisclosure of personal matters is by definition fun
damental. Thus, an interest in nondisclosure of information is fundamental 
and constitutionally protected as long as the information meets an objective 
definition of personal matter. The term personal matter should be objectively 
defined to ensure evenhanded and consistent privacy protection.

Danforth, 428 U.S. at 79. Not requiring that the woman’s name be kept on file significantly reduced the 
privacy violation.

170. 429 U.S. at 599-600 (emphasis added).
171. See supra notes 115-39 and accompanying text (arguing Whalen recognized nondisclosural pri

vacy right).
172. See supra notes 159-60 and accompanying text (discussing fundamental nature of constitutional 

privacy rights).
173. See Plante v. Gonzalez, 575 F.2d 1119, 1132 (5th Cir. 1978) (financial privacy not within auton

omy branch of privacy, but encompassed by privacy branch protecting interests in avoiding disclosure 
of personal matters), cert, denied, 439 U.S. 1129 (1979).

174. “Exposure of the self to others in varying degrees is a concomitant of life in a civilized commu
nity.” Time Inc. v. Hill, 385 U.S. 374, 388 (1967). See also Comment, Public Heatlh Protection and the 
Privacy of Medical Records, 16 Harv. C.R.-C.L. L. Rev. 265, 268 (1981) (individual cannot live in 
society without others knowing something about him).

175. Moore v. City of E. Cleveland, 431 U.S. 494, 501 (1977) (plurality opinion) (quoting Poe v. 
Ullman, 367 U.S 497, 542 (1961) (Harlan, J„ dissenting).

176. The DeSanti court recognized this burden. 653 F.2d at 1090. Cf Halls, Raiding the Databanks: A 
Developing Problem for Technologists and Lawyers, 5 J. Contemp. L. 245, 251 (1979) (protecting mat
ters such as names and addresses administratively burdensome because could raise havoc with essential 
information gathering).

177. 429 U.S. at 605. See supra text accompanying note 137 (quoting passage from Whalen illustrat
ing Court’s sympathy for nondisclosural privacy).

178. Leigh, Informational Privacy: Constitutional Challenge to the Collection and Dissemination of Per
sonal Information by Government Agencies, 3 Hastings Const. L.Q. 229, 251 (1976). Leigh advocates 

An objective definition of personal matter should not be limited to informa
tion related to the narrow areas of protected autonomous decision-making.173 
Defining personal matter too broadly, on the other hand, would be incongru
ous with the realities of social living. Living in an organized society by defini
tion requires relinquishment of some privacy since people can not expect to 
live together without giving up information about themselves.174 Justice 
Harlan’s description of due process embodied in the fourteenth amendment, 
which protects nondisclosural privacy, reflects this reality: “Due process . . . 
has represented the balance which our Nation, built upon postulates of respect 
for the liberty of the individual, has struck between that liberty and the de
mands of an organized society.”175 Moreover, the burden of protecting all in
terests in privacy would prevent the courts from giving any privacy interests 
substantial protection.176

The Supreme Court’s unanimous Whalen opinion indicates that it defines 
personal matter as matter “personal in character and potentially embarrassing 
or harmful if disclosed.”177 One commentator, writing before the Court 
decided Whalen, asserted that nondisclosural privacy should protect informa
tion “which a person desires to keep private and which, if disseminated, would 
tend to cause substantial concern, anxiety, or embarrassment to a reasonable 
person.”178 These two definitions strike the proper balance between an exces
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sively limited and overly broad definition and suggest, with some modification, 
the following answer to the question of what information nondisclosural pri
vacy protects:

Informational privacy protects personal matter. “Personal matter” is 
information 1) that the individual wants to and has kept private or 
confidential, 2) that except for the challenged government action can 
be kept private or confidential, and 3) that to a reasonable person 
would be harmful or embarrassing if disclosed.

Information must meet all three parts of the definition to satisfy the definition 
of personal matter.

The first part of the definition involves a subjective test. This test is similar 
to the first prong of the fourth amendment “legitimate expectation of privacy” 
test, which requires an individual to have manifested an expectation of privacy 
before his fourth amendment rights will be protected.179 A person should not 
expect to keep private information that he has indiscriminately exposed to the 
public.180 The definition encompasses information the individual wants to 
keep and has kept confidential as well as private.181 Thus it adequately ad
dresses situations involving both dissemination by the government of informa
tion confidential between it and the individual and disclosure to the 
government of information that is confidential between the individual and an
other private party.182

dividing private information into two categories—sensitive information (described in the text accompa
nying this footnote) and administrative information (everything else). Id. at 251-53. Under his scheme, 
state action revealing sensitive information should be subject to strict scrutiny; state action revealing 
administrative information should be subject to an intensified rational relationship test. Id. Leigh also 
argues that nondisclosural privacy should protect not only against disclosure to and by the government, 
but also against improper maintenance and storage as well. Id. at 247-49. This comment differs with 
Mr. Leigh in regard to the applicable standards of review and the circumstances under which privacy 
protects particular information.

179. See Katz v. United States, 389 U.S. 347, 361 (1967) (Harlan, J., concurring) (“[tjhere is a two
fold requirement, first that a person have exhibited an actual (subjective) expectation of privacy and, 
second, that the expectation be one that society is prepared to recognize as ‘reasonable’”).

180. See id. at 351 (fourth amendment does not protect what person knowingly exposes to public).
181. For purposes of the definition, private information is that which the individual has not revealed 

to anyone. Confidential information is that which the individual has revealed only to selected 
individuals.

182. The latter information is similar to the medical information in Whalen.
183. 424 U.S. 693 (1976). See supra notes 27-38 and accompanying text (discussing Paui}.
184. See Paul v. Davis, 424 U.S. 693, 713 (1976) (constitutional right to privacy does not protect 

disclosure of arrest).
185. Katz v. United States, 389 U.S. 347, 361 (1967) (Harlan, J., concurring). Despite the similarities 

between this test and the fourth amendment legitimate expectation of privacy test, fourth amendment 
privacy protection differs from that provided by the fourteenth amendment. First, the fourth amend
ment protects only against disclosure of private materials to the government, not against their further 
dissemination by the government. Leigh, supra note 178, at 233. Second, unlike government action that 
infringes the right to nondisclosural privacy, fourth amendment intrusions are “affirmative, unan

The second part of the definition contemplates cases such as Paul v. Da
vis. 183 It excludes from coverage information already on the public record that 
the individual cannot keep private or confidential no matter what he wishes.184

The third part of the definition involves an objective test. This test is similar 
to the second prong of the fourth amendment’s legitimate expectation of pri
vacy test, which requires a court to decide whether a manifested expectation of 
privacy is one society considers reasonable.185 Because courts are accustomed 
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to and skilled at making this kind of determination, the definition sets forth an 
appropriate standard.186

nounced. narrowly focused intrusions into individual privacy during the course of criminal investiga
tions.” Whalen. 429 U.S. at 604 n.32 (rejecting claim that disclosure compelled by New York statute 
violated fourth amendment). Cf. Rehnquist, Is an Expanded Right of Privacy Consistent with Fair and 
Effective Law Enforcement? Or: Privacy, You’ve Come a Long Way, Baby, 23 U. Kan. L. Rev. 1.4-5 
(1974) (right to privacy espoused in such cases as Griswold and Roe v. Wade differs from traditional 
fourth amendment concept; creates constitutional ban not on governmental intrusions into private pa
pers or home, but on legislative regulation of entire area of conduct).

186. One branch of the tort of interference with privacy requires almost the same determination. 
That branch creates liability for making public “matters concerning the private life of another” that are 
’’highly offensive to a reasonable man." Restatement (Second) of Torts § 652D (1977) (emphasis 
added).

187. The Whalen Court addressed the threats to the interest in nondisclosure posed by both the 
disclosure of private information to the New York Department of Health, Whalen, 429 U.S. at 602, and 
the possible dissemination of patient information by that department to the public. Id. at 600. See 
also McKenna v. Fargo, 451 F. Supp. 1355, 1380 (D.N.J. 1978) (Whalen recognized right to be free 
from disclosure to government and by government), aff’d without opinion, 601 F.2d 579 (3d Cir. 1979).

188. DeSanti dealt only with privacy threats posed by the postadjudication dissemination of the 
social histories by the government. 653 F.2d at 1082.

189. For example, the government may be prohibited from disseminating a tax return submitted 
solely for the limited and specific purpose of tax collection in the absence of a valid waiver. See Plante 
v. Gonzalez, 575 F.2d 1119, 1133 n.20 (5th Cir. 1978) (substantial constitutional issue might be raised 
by disclosure of income tax returns), cert, denied, 439 U.S. 1129 (1979). But cf United States v. A.L. 
Burbank & Co., 525 F.2d 9, 14 (2d Cir. 1975) (disclosure to Canada of information United States 
obtained under Internal Revenue Code permissible because sanctioned by treaty), cert, denied, 426 U.S. 
934 (1976). Possibly, the right to avoid disclosure also should prevent dissemination of information by 
one department or branch of the government to another. See Jaffes v. Secretary, HEW, 393 F. Supp. 
626, 630 (S.D.N.Y. 1975) (disclosure by one government agency to another might violate constitutional 
privacy right if information highly personal and confidential, given by individual under compulsion of 
law with expectation of privacy and to further fundamental purpose, and disclosure inconsistent with 
such purpose); Halls, supra note 176, at 264 (government agency should not transfer data identifying 
individual’s characteristics to other government agencies when citizen furnished data for specific pur
pose only). But see Jaffes, 393 F. Supp. at 629 (individual has no right to prevent disclosure by one 
government agency to another of matters obtained in course of executing agency’s regular functions).

190. Brady v. United States, 397 U.S. 742, 748 (1970) (citing, inter alia, Johnson v. Zerbst, 304 U.S. 
458,464 (1938)). Although nothing in Whalen so indicates, one commentator argues that nondisclosural 
privacy also should allow an individual to inspect personal matter in the government's files to ensure its 
accuracy. See Leigh, supra note 178, at 247 (improper maintenance and storage constitutionally offen
sive). Cf. Doe v. United States Civil Service Comm’n, 483 F. Supp. 539, 567 (S.D.N.Y 1980) (com
plaint challenging government’s collection, reporting, and disclosure of information constituted 
procedural due process claim, not privacy claim).

B. WHEN DOES THE RIGHT TO NONDISCLOSURE PROTECT PERSONAL MATTER?

The Supreme Court’s analysis of the nondisclosural claim in Whalen deter
mines the circumstances under which the right to nondisclosure protects per
sonal matter. The Whalen court addressed privacy threats posed by both 
disclosure of personal matter to the government and dissemination of personal 
matter by the government.187 Therefore, the right to avoid disclosure of per
sonal matter is implicated in either situation. If, however, the issue before the 
court involves only government dissemination and not collection,188 the court 
must inquire whether the individual expressly waived his right to nondisclo
sure and thus consented to future dissemination at the time of disclosure.189 
Consent is a valid waiver of a constitutional right only if it is voluntary, 
“knowing, intelligent [and] done with sufficient awareness of the relevant cir
cumstances and likely consequences.”190
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C. TO WHAT EXTENT IS THE RIGHT TO NONDISCLOSURE PROTECTED?

No right of privacy is absolute.191 Therefore, the court must determine the 
appropriate standard of review to apply to state action that infringes the right 
to nondisclosural privacy. To make this determination, the court must examine 
the nature of the special protection that the Supreme Court affords fundamen
tal rights,192 that is, those rights specially protected by the due process clause 
of the fourteenth amendment.193 194

191. Roe v. Wade, 410 U.S. 113, 154 (1973).
192. See supra notes 159-60 and accompanying text (discussing fundamental nature of nondis

closural privacy).
193. See supra note 53 (discussing rights that due process clause protects).
194. 410 U.S. 113 (1973).
195. Id. at 153-55.
196. See Kramer v. Union Free School Dist., 395 U.S. 621, 626 (1969) (Court subjects law granting 

some and denying others franchise to “close and exacting” scrutiny); Skinner v. Oklahoma, 316 U.S. 
535, 541 (1942) (Court subjects sterilization law creating classification infringing “basic civil right” to 
procreate to strict scrutiny).

197. See Kramer v. Union Free School Dist., 395 U.S. 621, 626-27 (1969) (Court must determine 
whether statutory denial to some people of fundamental right to vote necessary to promote compelling 
state interest); Shapiro v. Thompson. 394 U.S. 618, 634 (1969) (Court must determine whether statutory 
classification penalizing exercise of constitutional right to travel necessary to promote compelling state 
interest).

198. Gunther, The Supreme Court, 1971 Term—Foreword: In Search of Evolving Doctrine on a 
Changing Court: A Model for Newer Equal Protection?, 86 Harv. L. Rev 1, 8 (1972).

199. 410 U.S. at 155. For a discussion of the interplay between equal protection and due process 
analyses, see Note, Equal Protection and Due Process: Contrasting Methods of Review Under Fourteenth 
Amendment Doctrine, 14 Harv. C.R.-C.L. L. Rev 529 (1979).

200. Roe v. Wade, 410 U.S. at 155. The Court repeated these principles in Carey v. Population 
Servs. Int’l, 431 U.S. 678, 686-87 (1977) (plurality opinion) (state laws regulating distribution of contra
ceptives infringe fundamental right to use contraceptives). Language in Griswold v. Connecticut, 381 
U.S. 479 (1965), also suggests that strict scrutiny is the applicable standard. In that case the Court said 
that a state statute forbidding the use of contraceptives, not merely their manufacture or sale, could not 
survive in light of the long-established principle that state aims “ 'may not be achieved by means which 
sweep unnecessarily broadly and thereby invade the area of protected freedoms.’ ” Id. at 485 (quoting 
NAACP v. Alabama, 377 U.S. 288, 307 (1964)). One commentator asserts that the Griswold Court 
intended to be more restrictive than its language suggests: “Surely the Court would not tolerate even a 
narrowly tailored statute allowing 'the police to search the sacred precincts of marital bedrooms for 
telltale signs of the use of contraceptives.’ ” Note, supra note 199, at 549-50 (quoting Griswold v. Con
necticut, 381 U.S. 479, 485 (1965)).

201. 410 U.S. at 155.

Roe v. Wade™ appears to require that a court subject state action that inter
feres with privacy rights protected by the due process clause to strict scru
tiny.195 The Supreme Court has long applied strict scrutiny as the standard of 
review in equal protection cases.196 To survive strict scrutiny, a law must pro
mote a compelling state interest.197 In equal protection cases, strict scrutiny 
usually has been “ ‘strict’ in theory but fatal in fact.”198 In Roe v. Wade the 
Court cited equal protection cases to support its apparent application of this 
principle.199 The Court said that when fundamental rights are involved, regu
lations limiting these rights may be justified only by a compelling state interest 
and must be narrowly drawn to further only the legitimate state interests at 
stake.200

Despite its use of the compelling state interest terminology, however, Roe v. 
Wade did not employ strict scrutiny. In reviewing a Texas statute affecting a 
woman’s ability to decide whether or not to terminate her pregnancy,201 the 
Court actually balanced the competing individual and state interests involved. 
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The Court balanced the woman’s privacy interest in deciding, free of govern
mental interference, whether to terminate her pregnancy with the state inter
ests in the health of the woman and in the potential life of the fetus.202 The 
Court recognized that the shifting weight of these competing interests during 
the course of a pregnancy permits different degrees of governmental interfer
ence at different points in time.203 Applying this balancing test, the Court 
struck down the Texas statute, yet upheld some state regulation of abortion.204

202. Id. at 154, 162-63. See DiSanto & Podolski, The Right of Privacy and Trilateral Balancing— 
Implications for the Family, 13 Fam. L.Q. 183, 205-06 (1979) (analyzing balancing approach of Roe n 
Wade with respect to interests of parent, state, and child).

203. Roe v. Wade. 410 U.S. at 162-65. At first, the great weight of the woman’s interest in deciding 
whether to terminate her pregnancy allows no government interference with the decision. Id. at 163. 
The state's interest in the health of the mother, however, becomes compelling after the first trimester, 
allowing at that point regulation reasonably related to the protection of her health. Id. at 163-64. The 
state’s interest in the potential life of the fetus becomes compelling at the point of viability, allowing 
after that point regulation protective of fetal life to the extent of proscribing abortions entirely. Id. at 
164. The court concluded that this scheme was “consistent with the relative weights of the respective 
interests involved.” Id. at 165. See Note, supra note 199, at 550 (“[a]s the danger to the health of the 
mother or the possibility of a viable fetus increases, so does the weight of the state interest, until it 
eventually outweighs the individual privacy interest”).

204. Roe v. Wade, 410 U.S. at 164-66.
205. 431 U.S. 494 (1977).
206. Id. at 495-96.
207. Id. at 499.
208. Id.
209. 367 U.S. 497, 542-43 (1961) (Harlan, J., dissenting). See supra text accompanying note 175 

(quoting Justice Harlan’s balancing approach).
210. Moore, 410 U.S. at 501-02.
211. Id., 431 U.S. at 499-500, 504-06. See Note, supra note 199, at 553 (analyzing balancing ap

proach of Moore}.
212. Beller v. Middendorf, 632 F.2d 788, 807 (9th Cir. 1980), reh'g denied sub nom. Miller v. Rum- 

sfield, 647 F.2d 80 (9th Cir. 1981). But see Miller v. Rumsfield, 647 F.2d 80, 82-83 (9th Cir. 1981) 
(Norris, J., dissenting from denial of petition for rehearing) (Moore did not employ balancing test).

The Ninth Circuit in Beller cited Justice Stewart’s concurrence in Zablocki v. Redhail, 434 U.S. 374 
(1978), to support a balancing approach. Beller, 632 F.2d at 807. In Zablocki the court struck down a 
statute that denied marriage licenses to certain individuals. Zablocki, 434 U.S. at 388. The Zablocki 

The Supreme Court in Moore v. City of East Cleveland,205 another case in
volving a due process claim of infringement of fundamental rights, balanced 
more forthrightly the competing interests involved. The Court reviewed a lo
cal housing ordinance that restricted the decision of family members to live in 
the same dwelling.206 Justice Powell, writing for a plurality, recognized that 
the family was not beyond government regulation, yet identified decisions re
lating to “matters of marriage and family life” as a special liberty protected by 
the due process clause.207 The Moore plurality stated that when government 
action infringes liberties protected by the due process clause “the Court must 
examine carefully the importance of the interests advanced and the extent to 
which they are served by the challenged regulation.”208 209 Justice Powell then 
explicitly embraced Justice Harlan’s balancing approach as set forth in an 
early case, Poe v. Ullman to review such protected liberties.210 Justice Pow
ell weighed the city’s alleged interests in the ordinance and held them insuffi
cient to overcome the interest of the family members in living together.211

The United States Court of Appeals for the Ninth Circuit views Moore as 
standing for the proposition that substantive due process scrutiny of a govern
ment regulation involves a case-by-case balancing.212 One federal district court 
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has come to the same conclusion.213 Although not relying on Moore, the 
United States Court of Appeals for the Third Circuit believes that the Supreme 
Court balances interests in cases in which it allows intrusion into the zone of 
privacy surrounding medical records.214 Specifically when addressing nondis- 
closural privacy claims, the United States Court of Appeals for the Fifth Cir
cuit balances the competing interests in disclosure.215 The Fifth Circuit 
suggests that balancing may be consistent with the purported application of 
strict scrutiny in cases like Roe v. Wade\ “Rather than consider ‘compelling 
interests’ a label for immunizing circumstances, it might reflect merely the 

majority employed an equal protection analysis to invalidate the statute because it created a classifica
tion that infringed the fundamental right to marry. Id. Justice Stewart thought the statute unconstitu
tional not because it invaded a constitutional right to marry, but because it “invaded the sphere of 
liberty protected by the Due Process Clause of the Fourteenth Amendment.” Id. at 392 (Stewart, J., 
concurring). Justice Stewart asserted that the state interests promoted by the statute did not overcome 
the individual’s interest in the “freedom of personal choice in matters of marriage and family life.” Id. 
at 392-93 Review of a statute infringing on due process liberty, said Justice Stewart, should focus on 
“ ‘the nature of the individual interest affected, the extent to which it is affected, the rationality of the 
connection between legislative means and purpose, the existence of alternative means for effectuating 
the purpose, and the degree of confidence we may have that the statute reflects the legislative concern 
for the purpose that would legitimately support the means chosen.' ” Id. at 396 (quoting Williams v. 
Illinois, 399 U.S. 235, 260 (1970) (Harlan, J., concurring)). For an analysis of Zablocki agreeing with 
Justice Stewart that the case should have been a substantive due process decision, see Note, Constitu
tional Law—Family Law—Right to Marry Deemed Fundamental Right, 1979 Wts. L. Rev. 682, 685, 
694-97.

In Beller the Ninth Circuit determined that private, consensual homosexual conduct, although not a 
fundamental right, was entitled to “heightened solicitude” under the due process clause. 632 F.2d at 
809-10. The Beller court employed a balancing test to conclude that the government’s interests out
weighed this heightened solicitude. Id. at 810. The Ninth Circuit’s approach is unwise. The Beller 
holding suggests that when the substantive due process standard of review is reduced from strict scru
tiny to a balancing test, the importance of rights entitled to special protection under the due process 
clause is also reduced because special protection is afforded rights less than fundamental. This is troub
lesome because in the absence of a requirement that due process rights be fundamental, courts have 
greater discretion to substitute their own values for those of the legislature. See supra note 159 (discuss
ing reason only fundamental rights entitled to enhanced protection under due process clause).

213. McKenna v. Peekskill Housing Auth , 497 F. Supp. 1217, 1224 (S.D.N.Y. 1980) (citing Moore v. 
City of E. Cleveland, 431 U.S. 494, 499 (1977), and Roe v. Wade, 410 U.S. 1 13, 154-55 (1973), for 
proposition that Supreme Court balances individual’s privacy rights against importance of state inter
ests advanced and extent to which such state interests served by challenged regulation), modified on 
other grounds, 647 F.2d 332 (1981).

Another indication that the Supreme Court employs a balancing test in substantive due process cases 
is recognizable in Whalen, 429 U.S. 589, 600 (1977) (act requiring reporting of name and address of 
patients who receive prescription for potentially harmful drug did not pose “sufficiently grievous 
threat” to privacy interests to establish constitutional violation). Arguably, the Court balanced the 
interest in privacy against the interest advanced by the statute and found in favor of the latter.

214. United States v. Westinghouse Elec. Corp., 638 F.2d 570, 578 (3d Cir. 1980). Citing the 
Supreme Court decisions in Whalen, 429 U.S. at 602, Detroit Edison Co. v. NLRB, 440 U.S. 301, 313- 
17 (1979), and Planned Parenthood of Cent. Mo. v. Danforth. 428 U.S. 52, 79-81 (1976), the Third 
Circuit in Westinghouse concluded that intrusion into the zone of privacy surrounding medical records 
is permissible when the societal interest in disclosure outweighs the individual privacy interest involved. 
Westinghouse, 638 F.2d at 578. Examining Detroit Edison, the Third Circuit recognized a balancing of 
the NLRB's and labor union’s interests in obtaining employees’ psychological aptitude test scores 
against the employees’ confidentiality interest. Id. The Third Circuit inferred that the Supreme Court 
applied a balancing test in Danforth from the Danforth's Court’s comment that the abortion reporting 
requirements “while perhaps approaching impermissible limits, are not constitutionally offensive in 
themselves.” Id. (quoting Danforth, 428 U.S. at 81).

215. See Fadjo v. Coon, 633 F.2d 1172, 1176 (5th Cir. 1981) (remanding to balance competing inter
ests in disclosure of subpoenaed testimony); Duplantier v. United Stales, 606 F.2d 654, 670-71 (5th Cir. 
1979) (balancing competing interests in disclosure of personal finances of federal judges), cert, denied, 
449 U.S. 1076 (1981); Plante v. Gonzalez, 575 F.2d 1119, 1134 (5th Cir. 1978) (balancing interests in 
disclosure of personal finances of public officials), cert, denied, 439 U.S. 1129 (1979).
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great weight on the state’s end of the traditional balancing test.”216
The use of a balancing test is preferable to strict scrutiny for several reasons. 

First, balancing eliminates the potential arbitrariness involved in the identifi
cation of compelling state interests. The Supreme Court usually identifies such 
interests by looking to those it has already identified as compelling.217 Lack of 
a more principled methodology poses the danger of arbitrary and subjective 
identification.218 Second, balancing imposes greater limits than strict scrutiny 
on a court’s ability to overturn legislative determinations embodying the will 
of the majority. Statutes that do not promote a compelling state interest may 
nevertheless be upheld under a balancing test.219 Finally, balancing exposes 
the true process of judicial decision making. Labeling a state interest “compel
ling” may simply hide a decision that the state interest outweighs the funda
mental right.220 It is better to have the balancing done openly so that others 
can also weigh the factors involved.221 This may reduce unprincipled decision
making. Sunlight, after all, is the best disinfectant.222

In short, both policy and precedent support the balancing of interests under 
substantive due process. Therefore, the DeSanti court should have adopted a 
balancing test of competing state and individual interests in disclosure as the 
proper standard of review of statutes that infringe the right to nondisclosural 
privacy.

216. Plante v. Gonzalez, 575 F.2d 1119, 1134 n.23 (5th Cir. 1978), cert, denied, 439 U.S. 1129 (1979).
217. See Carey v. Population Servs. Int’l, 431 U.S. 678, 690 (1977) (plurality opinion) (state asserted 

statute banning sale and distribution of contraceptives promoted compelling state interests; however, 
Court held these interests not comparable to those “Court has heretofore recognized as compelling”). 
This method of identifying compelling interests may inhibit the Court’s ability to make due process 
analysis responsive to a changing society by locking antiquated compelling interests in place.

218. Applicable here is Professor Ely’s complaint concerning the way the Court designates personal 
rights associated with sex. marriage, childbearing, and childrearing as fundamental:

The Court has offered little assistance to one’s understanding of what it is that makes all this a 
unit. Instead, it has generally contented itself with lengthy and undifferentiated string cites or 
equally unhelpful explanations .... There’s no trick in finding some connections among 
these subjects .... You can say a bunch of words, but a constitutional connection . . . 
should require something more than this.

Ely, supra note 57, at 11 n.40.
219. Greater deference to legislative enactments addresses concerns over the Court’s interference 

with determinations of the legislative branch. See Ely, supra note 57, at 15 (comparing Burger court’s 
interference with determinations of elected officials to similar behavior of earlier Court that decided 
Lochner v. New York, 198 U.S. 405 (1905)).

220. See supra note 216 and accompanying text (compelling state interest test may actually involve 
balancing).

221. In Zablocki v. Redhail, Justice Stewart criticized what he viewed as an attempt to analyze a 
substantive due process case under the guise of equal protection:

To conceal the appropriate inquiry invites mechanical or thoughtless application of mis
focused doctrine. To bring it into the open forces a healthy and responsible recognition of the 
nature and purpose of the extreme power we wield when, in invalidating a state law in the 
name of the Constitution, we invalidate pro tanto the process of representative democracy in 
one of the sovereign States of the Union.

434 U.S. 374, 395-96 (1978) (Stewart, J., concurring).
222. L. Brandeis, Other People’s Money and How the Bankers Use It 62 (National Home 

Library Foundation ed. 1933) (“sunlight is said to be the best of disinfectants; electric light the most 
efficient policeman”), quoted in Buckley v. Valeo, 424 U.S. 1, 67 (1976).
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IV. Application of the Right to Nondisclosural Privacy to the 
Facts of DeSanti

After determining the scope of the right to nondisclosure, the DeSanti court 
would have been able to address the juveniles’ privacy claim adequately. The 
DeSanti court could have applied that determination to the juveniles’ privacy 
claim in the following manner.

A. WHAT INFORMATION IN THE SOCIAL HISTORIES IS PERSONAL MATTER?

The social histories in DeSanti contained five types of information: 1) infor
mation gathered directly from the juvenile and family in personal interviews 
with probation officers; 2) school records; 3) evaluations by human service pro
fessionals, that is, social agencies, psychologists, psychiatrists, and counselors;
4) prior juvenile court records; and 5) information describing and related to 
the alleged offense.223

223. Brief for Plaintiffs-Appellants at 31-32, 35-36 app., J.P. v. DeSanti, 653 F.2d 1080 (6th Cir. 
1981).

224. Ohio Rev. Code Ann. § 3319.321 (Baldwin 1980).
225. See S. Wilson, Confidentiality in Social Work 232 (1978) (quoting National Association 

of Social Workers Code of Ethics: “I respect the privacy of the people I serve. I use in a responsible 
manner information gained in a professional relationship”); American Psychological Ass'n, Ethical 
Principles of Psychologists, 36 American Psychologist 633, 635 (1981) (psychologists have primary 
obligation to respect confidentiality). See generally S. Wilson, supra (defining basic principles of confi
dentiality and suggesting guidelines for daily practice).

226. See Ohio Rev. Code Ann. § 2317.02 (Page 1981) (physician shall not testify concerning patient 
communications without express consent); id. § 4732.19 (licensed psychologist and licensed school psy
chologist shall not testify concerning patient communication).

To satisfy the first part of the definition of personal matter, the information 
contained in the social histories had to be information that the juveniles 
wanted to keep and did keep private or confidential. All the information in the 
social histories obviously had been disclosed to the government and thus no 
longer was private. Therefore, the inquiry becomes whether the juveniles 
wanted to and did keep the information confidential between themselves and 
the juvenile court. Presumably, the juveniles exposed none of this information 
to the public. In addition, by bringing suit, the juveniles demonstrated their 
desire to keep the information confidential in the future. Thus, the information 
satisfies the first part of the definition.

The second part of the personal matter definition requires that the informa
tion can be kept confidential but for the challenged government action. But 
for the dissemination by the juvenile court, most of the information contained 
in the social histories could have been kept confidential between the juveniles 
and the juvenile court because very little of it was on the public record. This 
was certainly true of the information gathered in personal interviews with 
juveniles and their families. Public school records are statutorily protected 
against public disclosure;224 thus, confidentiality between pupil and school 
could have been maintained. Professional pledges of confidentiality protect 
evaluations of human service professionals.225 More specifically, statutory 
privileges against disclosure preserve the confidentiality of evaluations by li
censed psychiatrists and psychologists.226 The Ohio Juvenile Code requires all 
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probation department records to remain confidential.227 Thus, prior court 
records in the form of social histories are protected against public disclosure. 
Information contained in the prior court records, however, is not absolutely 
protected, if for example this information appears in the juvenile’s hearing 
records.228 Moreover, information regarding the alleged offense is not abso
lutely protected against public disclosure. Presumably such information can be 
exposed to the public at a juvenile court hearing because such hearings are 
closed to the public only at the discretion of the juvenile court judge.229

227. Id. §2151.14 (Page 1976).
228. See supra note 48 (no absolute prohibition against publicity of juvenile records kept at hearing 

stage).
229. See id. (discussing discretion of juvenile court judge to exclude general public from hearing)
230. The social histories included intensely personal and intimate biographical information obtained 

by probation officers in interviews with the juveniles and their families. Brief for Plaintiffs-Appellants 
at 31 app., J.P. v. DeSanti, 653 F.2d 1080 (6th Cir. 1981). The information related to the juvenile's 
status in the home, school, and community, as well as to the juvenile’s personal traits. Id. For example, 
one social history introduced by plaintiffs-appellants contained accounts of the juvenile’s alleged prosti
tution, pregnancy, nude modeling, and psychiatric problems. Id. at 3. Probation officers also obtained 
releases from the juveniles and their families that allowed the inclusion of information and evaluations 
from social agencies, psychologists, psychiatrists, and counselors. Id. at 31 app. The social histories 
included a school report that contained information from the juvenile's school records, about the juve
nile’s social and psychological adjustment, academic achievement, response to school authority, activi
ties, and extracurricular interests. Id. at 35 app. In addition, the histories contained accounts of the 
alleged incident from the juvenile, the complainant, witnesses, and police. Id. Finally, the social histo
ries included a record of any prior complaints against the juvenile, both official and unofficial, and any 
existing social histories which related to the juvenile or any members of the juvenile’s family. Id. at 32. 
35 app.

231. For example, the social history of one of the named plaintiffs in DeSanti included a discussion 
of her brother’s sexual identity and his proposed sex change operation. Brief for Plaintiffs-Appellants 
at 3, J.P. v. DeSanti, 653 F.2d 1080 (6th Cir. 1981). Another social history introduced by plaintiffs- 
appellants revealed that the juvenile’s mother had “numerous Black [sic] men in and out of the apart
ment at all times,” id. and warned, “One should note that the mother’s boyfriend is Black [sic].” Id. 
More general information on the juvenile’s family included family members’ economic and employ
ment status; health matters such as alcohol, drug, or sexual problems; attitudes and feelings about 
family life; childrearing practices; attitudes of the parents towards one another; and descriptions of 
sibling and peer group relationships. Id. at 31, 35 app. Some social histories included the probation 
officer’s firsthand observations and judgments about family relationships and problems. Id. at 31 app.

In DeSanti, then, prior juvenile court records other than prior social histo
ries and information regarding the alleged offense did not satisfy the second 
part of the definition of personal matter, and thus were not constitutionally 
protected against disclosure. By contrast, personal interview information, pub
lic school records, evaluations by human service professionals, and prior social 
histories all satisfied the second part of the definition. The juveniles may have 
had a constitutional interest in nondisclosure of this information provided it 
satisfied the third part of the personal matter definition.

The third part of the personal matter definition requires that the information 
be harmful or embarrassing to a reasonable person if disclosed. The informa
tion that satisfied the first two parts of the personal matter definition satisfied 
this third requirement as well. Personal interview information, school records, 
evaluations of human service professionals, and prior social histories reveal 
extremely sensitive biographical details as well as intimate thoughts and feel
ings of both the individual230 and his family.231 Disclosure of such sensitive, 
personal information is harmful to reasonable persons because they lose the 
treasured power “to reveal or conceal personality or their emotions as they see
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fit.”232

232. McKenna v. Fargo, 451 F. Supp. 1355, 1381 (D.N.J. 1978) (disclosure compelled from fire 
fighter candidates through psychological testing “involves a loss of the power individuals treasure to 
reveal or conceal their personality or their emotions as they see fit, from intimacy to solitude”), 
without opinion, 601 F.2d 575 (3d Cir. 1979). See fs. Westin, Privacy and Freedom 7, 32-37 (1967) 
(discussing value to individual of control over information). The harm caused by disclosure of personal 
information has been formally recognized in the law of torts. Section 652D of the Restatement (Second) 
of Torts, entitled “Publicity Given to Private Life,” states that “one who gives publicity to a matter 
concerning the private life of another is subject to liability to the other for invasion of his privacy 
. . . .” Restatement (Second) of Torts § 652D (1976). The matter publicized must be “highly 
offensive to a reasonable person” and “not of legitimate concern to the public.” Id. Among those en
tirely private matters protected are sexual relations, family quarrels, unpleasant illnesses, an individ
ual’s past history, and most details of a person’s life in his home. Id. comment b. These are exactly the 
kinds of personal matters the DeSanti social histories contain. Although a legitimate public interest in 
the information is a defense to this tort, id. comment on clause (b), such a defense suggests only that the 
public interest may outweigh the injury to the victim, not that the injury is any less severe.

233. See supra note 188 (discussing Sixth Circuit’s refusal to reach compilation issue).
234. See Brief for Plaintiffs-Appellants at 36-37 app., J.P. v. DeSanti, 653 F.2d 1080 (6th Cir. 1981) 

(stating that even if parents or child have refused to consent to preparation of social history, the existing 
family record, if any, for child or any member of his family and police report relating alleged incident 
or data gleaned from it still delivered to courtroom prior to adjudicatory hearing).

235. The probation officers informed the juvenile and family only that the information would be 
made available to the judge or referee to use if the juvenile was found delinquent. Id. In fact, availabil
ity was not limited to the judge or referee. Any employee of one of the 55 social services agencies was 
allowed access to the social history without the knowledge or consent of the juvenile or parent. Id. at 
38-39 app.

In summary, most but not all of the information in the social histories quali
fied as personal matter. The juveniles had no constitutional interest in nondis
closure of the information that did not qualify. Whether the information that 
did qualify as personal matter was protected against disclosure depends on 
answers to further inquiries.

B. WHEN IS PERSONAL MATTER IN THE SOCIAL HISTORIES PROTECTED?

The right to nondisclosural privacy applies when the government both col
lects and disseminates personal matter. DeSanti dealt only with a challenge to 
the government’s dissemination of personal matter.233 The personal matter 
was subject to constitutional protection only if the juveniles had not waived 
their right to prevent dissemination at the time of disclosure to the govern
ment. Personal interview information, school records, and the evaluations of 
human service professionals were included in the social histories only if the 
juveniles and/or their families consented.234 Yet the probation officers did not 
explain when obtaining consent to collection that the social histories might be 
disseminated in the future.235 The juveniles’ knowing consent, then, applied to 
collection, but not dissemination, of the personal matter. It did not constitute a 
valid waiver of the juveniles’ constitutional right to nondisclosural privacy. 
Therefore, the personal matter in the social histories was constitutionally pro
tected against disclosure.

C. TO WHAT EXTENT DOES THE RIGHT TO NONDISCLOSURAL PRIVACY 
PROTECT PERSONAL MATTER IN THE SOCIAL HISTORIES?

Having determined that the social histories contained personal matter enti
tled under the circumstances of DeSanti to protection against disclosure, the
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final question is whether the state interests in disclosure outweighed the 
juveniles’ privacy interest in the nondisclosure of the personal matter.

Several criteria can be used to measure the strength of an individual’s pri
vacy interest in nondisclosure. The strength of the interest should depend 
partly on the sensitivity of the personal matter disclosed.236 Although any in
formation that qualifies as personal matter will be sensitive, some information 
will be more so.237 In addition, the strength of the interest in nondisclosure 
should depend partly on the identity and privacy expectations of the individ
ual asserting the interest.238 Public officials, for example, may not reasonably 
expect as much privacy as private individuals.239 Finally, the strength of the 
interest should depend partly on the quantity of personal matter disclosed.

236. See Hawaii Psychiatric Soc’y, Dist. Branch v. Ariyoshi, 481 F. Supp. 1028, 1043 (D. Hawaii
1979) (as sensitivity increases, burden on state to justify disclosure increases); Service Mach. & Ship
building Corp. v. Edwards, 466 F. Supp. 1200, 1204 (W.D. La. 1979) (individual has minimal privacy 
interest in nondisclosure of nonsensitive information), rev’d on other grounds, 617 F.2d 70 (5th Cir.
1980) , affd without opinion, 449 U.S. 913 (1980).

The district court in Hawaii Psychiatric said also that as the sensitivity of the information increases, 
the extent of the intrusion into the right to confidentiality increases as well. Hawaii Psychiatric, 481 F. 
Supp. at 1043. It would be better, however, to avoid inquiry into the extent of intrusion because such 
inquiry hides balancing that should be out in the open. See supra note 213 (discussing concealed bal
ancing involved in determining whether intrusion on right permissible).

237. See United States v. Westinghouse Elec. Corp., 638 F.2d 570, 577-79 (3d Cir. 1980) (although 
medical records entitled to privacy protection, low sensitivity of records lessens privacy interest).

238. See Plante v. Gonzalez, 575 F.2d 1119, 1135 (5th Cir. 1978) (extent of interest in nondisclosure 
dependent on individual’s circumstances), cert, denied, 439 U.S. 1129 (1979).

239. See Duplantier v. United States, 606 F.2d 654, 670-71 (5th Cir. 1979) (appointed federal judges’ 
voluntary assumption of public office limits their expectation of nondisclosural privacy), cert, denied, 
449 U.S. 1076 (1981); Plante v. Gonzalez, 575 F.2d 1119, 1135 (Sth Cir. 1978) (state senators have 
reduced interest in nondisclosure), cert, denied, 439 U.S. 1129 (1979). But cf. Nixon v. Administrator of 
Gen. Servs., 433 U.S. 425, 457 (public officials not wholly without constitutionally protected privacy 
rights).

240. See supra notes 230-31 and accompanying text (discussing sensitive personal matters contained 
in social histories).

241. See McKeiver v. Pennsylvania, 403 U.S. 528, 545 (1971) (juvenile proceeding supposed to be 
more intimate, informal, and protective than adult criminal proceeding); see also supra note 48 (discuss
ing heightened judicial solicitude for juvenile defendants).

242. See supra notes 230-31 and accompanying text (discussing wide range of personal matters in
cluded in social histories).

243. Cf. United States v. Westinghouse Elec. Corp., 638 F.2d 570, 578 (3d Cir. 1980) (factors consid
ered, inter alia, include degree of need for access, type of personal information, and existence of express 
statutory mandate, articulated public policy, or other recognizable public interest militating for access); 
Plante v. Gonzalez, 575 F.2d 1119, 1134 (5th Cir. 1978) (examining importance of state interest and 
extent to which interest furthered by disclosure), cert, denied, 439 U.S. 1129 (1979).

Based on these criteria, the juveniles’ interest in the nondisclosure of the 
social histories was very strong. The personal matter was highly sensitive.240 
The juveniles were private citizens whose expectations of privacy in this situa
tion may have been greater than an adult’s.241 And the social histories con
tained a large quantity of personal matter.242

Balanced against the juveniles’ strong interest in preventing dissemination 
are the state interests that would be promoted by the dissemination. The 
strength of the state interests should depend on their number and relative im
portance, the degree to which dissemination promotes the interests, and the 
need for dissemination, rather than less intrusive methods, to effectuate the 
interests.243

The state argued in DeSanti that dissemination served the state’s interest in 
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treating and rehabilitating juveniles by enabling the social agencies to better 
serve the juveniles.244 This would have been a strong argument if the agencies 
had been incapable of gathering for themselves the personal matter in the so
cial histories. The agencies, however, were as capable of gathering the per
sonal matter in the social histories as the state. Presumably, agencies routinely 
gather such information about their juvenile clients who have not gone before 
juvenile court. In essence, then, the dissemination of the social histories in 
DeSanti actually served only the state interest in administrative convenience 
by sparing the individual members of the social services clearinghouse the in
convenience and expense of compiling their own files.

244. Brief for Defendant-Appellees/Cross Appellants at 40, J.P. v. DeSanti, 653 F.2d 1080 (6th Cir.
1981).

245. See Hampton v. Mow Sun Wong. 426 U.S. 88, 115-17 (1976) (even though Civil Service Com
mission’s only concern to promote efficient federal service, administrative convenience does not justify 
regulation barring noncitizens from federal employment). In McKenna v. Fargo the district court ex
amined the state’s interest in requiring fire fighter applicants to undergo psychological tests that forced 
them to disclose intimate information to the government. 451 F. Supp. 1355, 1381 (D.N.J. 1978), off’ll 
without opinion, 601 F.2d 575 (3d Cir. 1979). The tests’ purpose was to identify applicants who could 
cope successfully with the life-endangering situations of fire fighting. Id. Because the purpose of the 
disclosure was to save lives, the court concluded that the state interest was “of the highest order” and 
overcame the applicant’s strong nondisclosural privacy interest. Id. at 1381-82. The state’s interest in 
avoiding administrative inconvenience and additional costs in DeSanti hardly approaches this level of 
importance.

246 Reply Brief of Plaintiffs-Appellants and Brief on Merits on Cross-Appeal at 30, J.P. v. DeSanti, 
653 F.2d 1080 (6th Cir. 1981).

247. Id.

There are several problems with this state interest. The Supreme Court has 
indicated that administrative convenience is not a highly valued interest.245 In 
addition, although dissemination definitely promotes this interest in avoiding 
inconvenience and expense, there were less intrusive methods to obtain the 
personal matter contained in the social histories. As the juveniles pointed out 
to the DeSanti court, any agency that legitimately needed to know the personal 
matter in the social histories could have obtained it directly from the juvenile 
and his family.246 Moreover, nothing prevented an agency from obtaining the 
consent of the juvenile and family to the release of the social history to the 
agency.247 In sum, the state’s interests in dissemination of personal matter in 
the social histories were few (but one) and could have been effectuated by less 
intrusive means.

The juveniles’ strong interests in prohibiting dissemination of the portions of 
the DeSanti social histories that contained personal matter easily outweighed 
the state’s interests in disseminating that matter. Contrary, then, to the Sixth 
Circuit’s holding in DeSanti, the juveniles’ constitutional right to nondis- 
closural privacy was violated by dissemination of the social histories to the 
social services clearinghouse. The DeSanti court should have ordered the ju
venile court either to delete protected personal matters from the social histories 
prior to dissemination or to cease dissemination of the social histories 
altogether.

Conclusion

The United States Court of Appeals for the Sixth Circuit wrongly held in
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J.P. v. DeSanti that juvenile offenders have no constitutional right to nondis
closure of personal matter contained in their social histories. The DeSanti 
court’s reliance on Paul v. Davis in support of that proposition was misplaced. 
A majority of federal courts hold that the Supreme Court in Whalen v. Roe 
expressly recognized a constitutional privacy right to nondisclosure of personal 
matters. At the very least Whalen indicates the Court’s willingness to recog
nize a right to nondisclosure. The DeSanti court should have recognized the 
right and determined whether the juveniles’ claim established a constitutional 
violation of the right. Under the analysis suggested by this comment, most of 
the information in the social histories was constitutionally protected against 
disclosure by the government, and the juveniles’ privacy interest in nondisclo
sure outweighed the state’s interest in disclosure. Thus, the DeSanti court 
should have ordered the juvenile courts to delete protected personal matter or 
cease dissemination of the social histories.

J.P. v. DeSanti creates a split among the federal courts of appeals as to the 
existence and nature of a constitutional right to nondisclosure of personal mat
ters. The time is therefore ripe for the Supreme Court again to address the 
issue of the existence and nature of this right. The Court should clarify its 
ambiguous holding in Whalen and provide viable guidelines for courts to fol
low when confronting nondisclosural privacy claims.

Bruce E. Falby
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landlord and tenant, divorce, 
products liability and bankruptcy 
may not occur in the text of the 
opinion, even though the cases 
decidedly involve those subjects. 
What’s the legal researcher to do?

WESTLAW solves the problem by 
providing vital editorial enhance
ments in its Full Text Plus data 
bases. Synopses and headnotes 
contain the important conceptual 
terms—such as landlord and ten
ant—that may not necessarily ap
pear in the court opinion.

Our point is this: the opinions 
don't always use the familiar legal 
concepts and terminology upon 
which lawyers depend. That's why 
you need the editorial enhance
ment of synopses and headnotes 
provided only by WESTLAW's Full 
Text Plus. Without them, you'll 
miss relevant cases.

For a demonstration or more in
formation on how WESTLAW will 
help you research and win cases, 
contact your West Publishing 
Company representative, or 
call Karen Holcomb, collect, at 
612/228-2506. West Publishing 
Company. 50 West Kellogg Blvd., 
P.O. Box 3526, St. Paul. MN 
55165.

THE PROOF IS IN THE RETRIEVING .^._______
A recent study of reported New York cases since 1970, involving 
the legal sub/ect of Landlord or Tenant", showed the following 
results:

80 cases did not contain the word "landlord" or "tenant" in the 
court opinion, but were retrievable because one or both words 
were contained in the WESTLAW synopsis

The search was then modified to check it any of these additional 
search terms appeared in the text of the opinion "rent." "lease." 
lessee and "lessor The results were as follows:

28 cases did not contain any of the search terms in the text of the 
opinion Again, the cases were retrieved because the words 
landlord or "tenant" occurred in the WESTLAW synopsis.
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